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THE PART OF THE world in which Islam grew up 
is renowned for possessing the oldest legal systems known in 
recorded history, and Islamic law, more than a millenium 
old, is relatively hew in comparison with other systems. In 
Islamic legal theory the law preceded society and is considered 
to be as eternal as God. Tradi tion has it that God revealed 
himself through a divine law, communicated to men by His 
Prophets, either written by God's own finger on tablets made 
of stone, or sent down to the nearest Heaven to be available 
for revelation by Angel Gabriel. 

Originating from so high a source, law always held a para¬ 
mount place in the eyes of peoples who lived under divine 
guidance. It is no wonder that the prestige of the divine law 
among peoples in that world is without parallel in history. 
For the law was not only founded on religion and sanctioned 
by God, but in it the whole spirit of the faith may be said 
to be epitomized. 

Islamic law has preserved its basic character since its forma¬ 
tive period. In modern times the greatest challenge has come 
from the West, and Islamic law is bound to feel the impact. 
Many a Muslim country has adopted legal concepts from 
abroad without regard to their suitability for the social milieu. 
Muslim and Western legal systems have often operated side by 
side and conflicts between them have been inevitable. But 
the new law has not been able to command the respect of the 
public nor has the old law met the necessities of modern life. 
However, the advocates of the traditional system have had 
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little to offer in the way of a constructive legal reform which 
might adapt Islamic law to modern conditions of life. In the 
second and third decades of the twentieth century critics of 
the two systems keenly felt that the widening gulf between 
them should be bridged. 

Following World War II a revival in the study of Islamic 
law set in, stemming partly from the rise of several Islamic 
countries to statehood. Some of the new states stressed the 
Islamic creed, and the older states declared Islamic law to be 
a source of legislation. The most constructive approach to 
modernizing Islamic law is reflected in the new civil codes, 
notably in the law of contract and property, which Dr. ‘Abd 
al-Razzaq al Sanhuri has drafted for Egypt, Syria, ‘Iraq, and 
Libya. As a result, a growing interest in the study of Islamic 
jurisprudence has become noticeable in the Muslim world, in 
an effort to gain a deeper understanding of the nature of legal 
reform. 

The Muslim world today is facing a problem of legislation 
not unlike that which faced it in the first two centuries of its „ 
existence. During that time Islam expanded rapidly and 
absorbed new elements of culture and-tradition. As a result, 
the Muslim world abounded in legal doctrines, the advocates 
i>f each vying for supremacy over the others. It was Shafi'i who 
provided in the ninth century of the Christian era a systematic 
legal method by which to synthesize the various legal doctrines 
into a coherent system. A thorough study of that system will 
Explain how legal problems were resolved in the formative 
x?riod as well as the approach and the method of reasoning 
imployed in their solution. It is impossible to understand the 
mplications and the trends in modern Islamic legal reforms 
without an appreciation of the nature and development of 
classical Islamic jurisprudence, 

I have been assisted by important suggestions and com- 
nents made on the work as a whole or in'part. 1 should like 
o thank in particular Shaykh Muhammad Abu Zahra and 
Dr. 'Abd aM^altm al-Najjax for their valuable assistance, and 
Dr. \Abd al-Razzaq al-Sanhurl and Dr. ChafTk Chehata for 
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helpful suggestions. Comments on* one part of the work or 
another have been gratefully received from Sir Hamilton Gibb, 
Emil Lang, Nabia Abbott, Leo Strauss, and Marshall G. D. 
Hodgson. Above all I should like to thank Edwin E. Calverley 
and Harold Glidden for their invaluable assistance and sug¬ 
gestions. Finally, I wish to acknowledge the aid given by the 
School of Advanced International Studies of The Johns 
Hopkins University, and the grant extended by the Rocke¬ 
feller Foundation, which enabled me in 1958 to work in Cairo 
and Damascus on manuscripts and other works connected 
with this study. None of these persons and institutions, how¬ 
ever, is responsible for any errors which may be found in the 
volume or for the views expressed in it. 
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Majid Khadduri 
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‘Translator’s Introduction 



the historical background 

OF THE RISALA 

Islamic Jurisprudence before Shafi'i 

LAW IS A SYSTEM of social control established for 
the purpose of maintaining an ordered society among men. 
Different societies develop different legal systems, but every 
matured system reveals the ways in which the society from 
which it sprang endeavors to protect what it honors. Islamic 
law, the product of Islam’s centuries of stored experience, is 
the embodiment of the Islamic ideal life. It is the framework 
of Islam itself. For although religion describes what the ideal 
life should be, the law indicates the right road to follow 
(indeed the term shari'a bears this meaning) in order to 
arrive at the ideal life. Thus the law of Islam, the shari'a, has 
the character of a religious obligation; at the same time it 
constitutes a political sanction of religion. As a consequence, 
the shari'a has greater practical importance to Muslims than 
the creed, and its study is ranked higher than a supererogatory 
prayer by Shafi 1 !, the founder of a school of law and the author 
of the Risala. 

In Islamic legal theory the shari'a is derived from a high 
divine source, embodying God's will and justice. Unlike posi¬ 
tive law, it is regarded as the ideal legal order; but, like posi¬ 
tive law, it mirrors the character of the society in which it 
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developed. The idealization of the sharPa as the perfect legal 
system was the product of legal speculation which occupied 
the minds of jurists for generations; but the one who for the 
first time laid down a systematic legal reasoning for such an 
idealization was Muhammad b. Idris al-ShafPL The impress 
of his systematic method, which has never been superseded in 
Islam, has remained permanent. 

In what circumstances did Shaft 1 ! develop his system? 

The Founder of Islam, whose main preoccupation was with 
religious reform, had, perhaps, little reason to alter the sunna, 
the customary law prevailing in Arabia. 1 Muhammad's oppo¬ 
nents argued, however—not without good reason—that he had 
violated the established Jaw of the land. Notwithstanding 
Muhammad’s reiteration that he merely intended to replace 
false idols by Allah, the repudiation of idolatry itself implied 
the violation of the sunna, since idolatry was part of the cus¬ 
tomary law of Arabia. Law and religion were so closely inter¬ 
twined in primitive societies that an attack on religion was a 
violation of law at the same time. Muhammad's call to aban¬ 
don idolatry in favor of the Deity resulted inevitably in the 
establishment of the supremacy of God s law—as communicated 
in the Qur'an—over " idolatrous ” law. Thus the Qur'an became 
the basic source of legislation. The sunna, though it con¬ 
tinued to supply raw material for legislation, took second place 
in the eyes of the Muslim community. 

Muhammad’s death, thpugh coinciding with the sudden 
expansion of Islam, brought prophetic legisation to'an end. 2 
The administrative decrees issued by the early caliphs (suc¬ 
cessors to Muhammad) supplied answers to many legal prob¬ 
lems; but disputes and legal questions relating to purely local 
matters were bound to be settled on the basis of the custom 

1 The sunna was the common law of Arabia before Islam, and it com¬ 
prised legal and moral principles. The sunna grew out of the custom of 
the forefathers and its enforcement by practice established its legal validity. 
See I. Goldziher, 44 The Principles of Law in Islam," The Historians' His¬ 
tory of the World (New York, 1907), Vol. VIII, pp. 294-304. 

1 Muhammad is regarded as the last of the prophets (Q. XXXIII, 40); 
thus divine legislation came to an end by his death. 
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and precedent of each locality. Tribal customary law existed 
in Arabia before Islam, just as laws and customs in Syria and 
‘Iraq were inherited from earlier civilizations. Roman (Byzan¬ 
tine) and Persian (Sasanian), to say nothing of earlier Baby¬ 
lonian and Aramaic, laws must have supplied the Muslim 
jurist with raw material on the strength of which he issued 
opinion whenever an authoritative text failed to provide an 
answer. 8 

Several centers for legal study developed, stemming from 
local differences in legal traditions and social conditions, but 
the two principal centers which radiated their influence to 
other parts of the empire were those of ‘Iraq (Kufa and Basra) 
and the Hijaz (Madina and Makka). The ‘Iraqi jurists seem 
to have won the reputation of exercising personal reasoning 
more than the Hijazi jurists, and Abu IJanlfa (d, 150/767), 
founder of a school of law, as well as his followers were 
credited with the liberal use of analogy as the basis for their 
legal reasoning. Abu Hanlfa's method of reasoning, reputed 
to have been applied more extensively than those of other 
jurists, was in fact the common method used by the ‘Iraqi 
jurists, while the klijazi jurists, who claimed to follow the 
tradition more consistently, actually used personal reasoning 
no less than their ‘Iraqi contemporaries. The IJanafi jurists 
in fact paid more attention to traditions than their contempo¬ 
rary critics claimed despite their reputation that they were 
unacquainted with these traditions. Opinions of early ‘Iraqi 
jurists, such as Ibrahim al-Nakha*I (d. 95/713) or IJammad 
b. Abi Sulayman (d. 120/737) were invoked on the strength 
of traditions traced back to the Prophet Muhammad through 
a transmitter like lbn Ma$‘ud or Caliph ■AM. 4 These tradi- 

* For a discussion on the influence of foreign laws on Islamic law, »ee 
J. Schacht, “ Foreign Elements in Ancient Islamic Law/' Journal of Com¬ 
parative Legislation and International Law , 3rd series, Vol. XXXII (No¬ 
vember, 1950), pp. 9-17; and S. V. Fitzgerald, “The Alleged Debt of 
Islamic to Roman Law,** Law Quarterly Review, Vol. 67 (1951) , pp. 81-102. 

4 See ShafiTs Risdla, paragraphs 650-52. below; Muhammad b. al-Hasan 
al-Shaybani, Kitib al-A;l t ed. Chehata (Cairo, 1954) * Vol. I, pp. 1-2. See 
also J. Schacht, M Pre-Islamic Background and Early Development of Juris. 
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tions may have included the sunna of the Prophet as well as 
traditions from his Companions. But the attempt to justify 
the adoption of local custom on the strength of traditions was 
as much a recognition of the overriding authority of an au¬ 
thoritative text as it was an unconscious effort to Isiamize the 
developing body of law in the newly conquered territory. 

The re-assertion of the sunna after Muhammad's death was 
probably more visible in the IJijaz than elsewhere. For in 
Arabia it was customary that the ^ sunna, whether laid down 
by forefathers or by an individual of some weight, should be 
binding on the community. When Muliammad first intro¬ 
duced Islam, he was denounced as the violator of the sunna 
for attacking traditional idolatry. But when Islam was estab¬ 
lished, the Prophet as the spokesman of the community was 
cited to provide guidance for legal decisions. After his death 
JVluhammad’s sayings and decisions became precedents on the 
strength of which jurists made decisions. These precedents 
constituted the sunna of the Prophet and provided the sub¬ 
stance of traditions. 5 

Against such a background the IlijazI jurists could claim 
that their school represented- the school of tradition. They 
resided in the cradle of Islam, where the sunna was better 
known, and they set forth the doctrine that the sunna was 
an overriding authoritative source. Thus the Malik! school, 
known as the school of tradition, claimed that its legal opinion 
represented the Islamic tradition more closely than the IJanafi 
school. It criticized the ‘Iraqi jurists for their use of personal 
opinion and analogy on the grounds that their knowledge of 
the Prophet's sunna was palpably lacking. However, a close 
examination of Malik’s opinions indicates that he made use of 

prudence/’ in M. Khadduri and H. J. Liebesny (eds.), Law in the Middle 
East (Washington, D. C, 1955), Vol. I, pp. 45-46. 

5 After the rise of Islam the term sunna came to mean the sayings, acts, 
and decisions of the Prophet Muhammad; later on the substance of the 
sunna, in addition to the authorities who transmitted it, was called hadith 
or tradition. See Chaps. IX and X, below. See also I. Goldziher, £tudc 
cur la tradition Islamique, tr. L£on BeTcher (Paris, 1952); and Alfred 
Guillaume. The Traditions of Islam (Oxford, 1924). 
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personal opinion no less than his Hanafi contemporaries. One 
may even discern that Malik had departed from the Prophet’s 
sunna in favor of personal opinion. A case in point is Malik's 
insistence that a contract, once concluded by an offer and 
acC eptance, regardless of the kliiyar al-majlis (right of option 
of the parties to a contract as long as they have not separated), 
was binding on the two parties.* Malik's opinion was based 
on local practice; but sound though it may seem from a legal 
viewpoint, it conflicted with the doctrine of the Maliki school 
that the authority of tradition was always overriding. 7 

The place occupied by Shafi'i in Islamic legal history is 
determined largely by the character of the age in-which he 
lived. In a later age, once the gate of ijtihad (personal reason¬ 
ing) had closed, he would have been a great jurist with a 
moderate view as to the development of the law. But in his 
age a great jurist was necessarily drawn into ikhtilaf (disagree¬ 
ment) , or the controversy between the schools of tradition and 
personal opinion. What was to be the position of tradition 
in relation to the Qur'an and other sources of the law? What 
was to be the position of opinion and analogy in relation to 
the Qur'an and tradition? At a time when scholars were 
raising such questions, a man profoundly learned in the tradi¬ 
tion, and passionately convinced of its significance, was com¬ 
pelled to take part in the. controversy between the advocates 
of tradition and the advocates of opinion in order to defend 
the former’s claim to supremacy. At first, Shafi'i aroused those 
in favor of tradition, giving them leadership and supplying 
methods of defense against the advocates of opinion. Later 
on, after settling in Egypt, Shafi'i seems to have felt more 
strongly the need to strike a balance between the two schools 
of thought, and he sought to find a common ground of 
agreement. * 


* See Chap. X, section 7, below; and Malik, at-Muwa^ta\ ed. M. Fu'ad 
’Abd al-Biqi (Cairo, 1951), Vol. II, p. 671. 

T The tradition concerning khiyar al-majlis, however, might have been 
circulated after MSlik's death. See J. Schacht, Origins of Muhamjncdan 
Jurisprudence (Oxford, 1950) „ pp. 159-60. 
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ShafiTs Life 

It was in this milieu that Shafii played so significant a role 
in resolving the conflict between the two schools of law. 
Growing Mp in the Hijaz, the home of tradition, he became 
a follower' of Malik and then went to 'Iraq, where he was 
exposed to, the legal reasoning of the 'Iraqi jurists. In the 
latter part of his life, in Egypt, where he could reformulate 
his legal opinions with detachment and rewrite his books, he 
founded a new school of Jaw by synthesizing the two other 
schools. ShafiTs career falls, therefore, into three well-marked 
periods. The first, the period of apprenticeship, begins with 
his study of the law in Makka and Madina, where he was 
given a thorough training in the traditions, and extends to 
his deportation to 'Iraq. The second, in which he was exposed 
to the legal reasoning of the 'Iraqi jurists, ends with his de¬ 
parture for Egypt; and the third lasts from his settlement in 
Egypt, where he became the " master,*’ to his death. 

A number of biographical accounts of Shafii have'come 
down jlo us, although the very earliest are apparently lost. 
Even in biographical sketches written by Dawud al-Zahiri (d. 
270/884) and Zakarlya b. Yahya al-Saji (d. SO//920), repro¬ 
duced in later accounts, a great deal of legend had already 
crept into the story of ShafiTs life. The chronology presents 
great difficulties, as the conflicting narratives about ShafiTs 
visits to 'Iraq and his return to Madina indicate* 

The biographical accountyby Abu Muhammad ‘Abd al- 
Rahman b. Abl Hatim al-Raz#' (d. 327 /9S8) is the earliest that 
has reached us. 8 Razi’s worty is scarcely more than a collection 
of oral reports dealing with certain aspects of ShafiTs life and 
character, some of them reproduced from earlier biographical 
sketches such as those of al-Zahiri and al-Sajl. But this source 
is quite inadequate as a complete account. Later writers, who 
dealt more fully Vith the subject, have often drawn heavily 

■ Ibn Abi HStim al-Razi, Kitab Adab al-Shafi'i wa Man&qibuh, ed. Mu- 
bam mad Z&htd b. al-Hasan al-Kawthari (Cairo, 195S). 
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on RazTs biography and have reproduced many of the legends 
that had gathered around ShafiTs life. The great works of 
Abu Nu‘aym 9 and al-Khatib al-Baghdadi 10 add very little to 
Razi’s account. The first full story is given by al-Bayhagi 
(d. 458/1065) 11 and reproduced in a well-organized and attrac¬ 
tive manner by al-Fakhr al-RazI; 12 inevitably, it includes a 
great deal of legend. Later biographers, notably Ibn ‘Abd 
aM3arr, ls Subki, 14 Ibn Hajar, 15 and Nawawi, 16 add but little 
to earlier accounts. More recent sketches by Ibn Kathlr 17 and 
Murtatja al-Zabidi, 18 draw heavily on earlier authorities. There 
are also several unpublished biographical accounts 19 which 
add practically nothing new. A full critical study of ShafiTs 
life has not yet been written. 20 

The earliest authorities disagree as to whether Shafi‘1 was 
born at Gaza, a small provincial town on the Mediterranean 
Sea, or at ‘Asqalan (Askelon), a larger town not far away, in 

»Abii NiTaym al-Isfahanl, Kitdb Ifilyat al-Awliyd' wa Tabaqdt al-A$fiyd’ 
(Cairo. 1938), Vol. IX, pp. 63-163. 

10 al-Kha{ib al-Baghdadl, Ta'rlkh Baghdad (Cairo, 1931), Vol. II, pp. 
56-75. 

15 Abu Bakr Ahmad b. al-Husayn b. 'All al-Bayhaqi, Kitdb Mandqib 
al-Imam al-Shafi’i (MS, including a sequel, in 31 2 folios). 

11 al-Fakhr al-RazI, Kitdb Mandqib al Shaft'i (Cairo, n.<J.). 

ia Ibn 'Abd al-Batr, al-lntiqd* (Cairo, 1350/1932). 

11 Taj al-Din al-Subki, Tabaqdt al-Shdfi'iya al-Kubra (Cairo, 1524/1907) , 
Vol. I, pp. 100-107. 

1B lbn Hajar al-'Asqalani, Tawdlx al-Ta'sis bi-Ma'dli Ibn Idris (Cairo, 
1301/1883). 

18 Abu Zakarlya al-Nawawi, Kitdb Tahdhib al-Asmd f (Biographical Dic¬ 
tionary), ed. Ferdinand Wiistenfeld (Gottingen, 1842-45), pp. 56-86. 

17 Ibn Kathir, Kitdb al-Bidaya wa al-Nihaya (Cairo, 1352/1932), Vol. X, 
pp. 251-254. 

18 Murtada al-Zabidi, Shark Ihyd' 'Ulum al-Din (of al-Ghazzali), Vol. I, 
pp. 191-201. 

19 In addition to Bayhaql’s Mandqib, there is at the Institute of Arabic 

Manuscripts of the Arab League in Cairo a photographic copy of Qutb 
al-Din b. Sulayman al-Khaydarl, Zahr al Riyad ji Radd md Shanna'ahu 
al-Qadi ’lydd ’ala al-Imam al-Shdfi’i (MS, No. 181). There are three MSS 
on ShafiTs life at the Zahirlya Library of Damascus; one of them is by 
Shahrazuri, and the other two are extracts from earlier sources which add 
no new material. * 

20 For works on ShafiTs life and jurisprudence, see Select Bibliography, 
pp. 356-363. 
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the year 150/767. 21 Probably ShafiTs mother, shortly after 
ShafiTs father died, spent some time in Palestine among the 
Yamanite tribes—to whom her ancestors (the Azd tribe) 
belonged—before she and her son arrived at Makka, for the 
authorities state that Shafi'I was scarcely two years old when 
he left Gaza, but that he had reached his tenth year when he 
arrived at Makka. 22 We know little about ShafiTs early life, 
except that he was brought up in Makka in poor circum¬ 
stances and that from his youth he was devoted to learning. 
Traditional stories, legendary for the most part, give an 
account of his early devotion to poetry, chivalry, and legal 
studies. Such traditions have him learning the Qur'an by 
heart at the age of seven, committing Malik’s al-Muwatta* to 
memory at the age of ten, and being declared fit to give legal 
opinions at the age of fifteen. 23 

Certain facts about his parentage may conceivably have 
affected the future course of his life. 2 * His father belonged to 
the tribe of Quraysh, the tribe of the Prophet Muhammad, 
and his grandfather al-Muttalib was a brother of Muhammad’s 
grandfather. The descendants of al-Muttalib took an active 
part, on both sides, in the struggle between Muhammad and 
the Makkans, but they all supported Muhammad after his 
first victory at Badr in 2/624. This history may have given 
Shaftf prestige, arising from his belonging to the tribe of the 
Prophet and from his great grandfathers kinship to the 
Prophet. It also may have inspired him with the idea that to 
him was bequeathed the mantle of the Prophet’s tradition and 

91 The tomb of the ancestor of the whole clan, Hashim, can still be 
visited at Gaza. Apparently it was to southern Palestine that some of the 
BanQ Hashim wen; with the conquering Arab armies in the early days of 
the expansion of Islam. 

99 Ibn Abl Hatim^al-RazI, p. 26; Abu Nu’ayra, Vol. X, pp. 67-68; al- 
Khatib al-Baghdadl, Vol. II, p. 59; al-Fakhr al-Razi, p. 8; Ibn Hajar, 
T await al-Ta'sis , pp, 49, 50. 

,# Ibn Abi Hatiro al-R^zi, pp. 59-40; Abu Nu l aym, p. 70; Bayhaqi, folio 
23; Ibn 'Abd al-Barr, p. 71. 

91 ShafiTs full name and that of his family is: Muhammad b. Idris b. 
al-*Abbas b. 'Uthman b. Shaft' b. al-Si'ib b. 'Ubayd b. *Abd Yazid b. 
Hashim b. al-Muttalib b. *Abd Manat 
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that he should stand to defend it. These facts made him, like 
other descendants of the same clan, a beneficiary of the^ 
Prophet’s share of one-fifth of the spoils of war , 25 

After spending some time among the Beduins, Shaft*! re¬ 
turned to Makka to study law under Muslim b. Khalid al- 
Zanji (d. 180/796), Mufti of Makka, Sufyan b. TJyayna (d. 
198/813), and others. 2 * Although he was declared qualified 
to practice law by al-Zanji, ShafrI desired further legal training 
and set out to study under the leading jurist of the Hijaz, 
Malik b. Anas (d. 179/796). He was probably twenty years 
old when he left Makka for Madina. 

There are several accounts of how Shaft 1 ! became the dis¬ 
ciple of Malik. The traditional story is that he went to the 
Governor of Madina, armed with a letter of introduction from 
the Governor of Makka* and requested an audience with Malik, 
After some hesitation, the Governor made his way to Malik’s 
house in the company of Shaft*!. Malik seems to have been 
impressed by ShafiTs intelligence, and he allowed him to read 
al-Muwatta 9 under his guidance. As a follower of Malik, Shaft*! 
remained in Madina until Malik’s death, by which time he 
had already gained distinction as a brilliant jurist. 27 

Shaft*! had the good fortune to attract the attention of the 
Governor of al-Yaman, who was on a visit to the Hijaz, and 
who was impressed by his learning and industry. He helped 
Shaft*! to enter the service of the state at about the age of 
thirty and to rise rapidly in it. This service was short-lived, 
however. Shaft*! proved to be a just administrator, but he was 
soon entangled with local interests and factional jealousies, 
which brought him not merely dismissal from his post but 

V. 

M al-Fakhr al-RazI, p. 7. For the legal position of the Prophet's one- 
fifth share from the spoil, see Khadduri, War and Peace in the Law of 
Islam (Baltimore, 1955), pp. 121*22. 

M For the names of jurists under whom Shaft'! studied at Makka, see 
al-Fakhr al-Rari f pp. 11-13; Ibn IJajar, Tahdhtb al-Tahdhib (Hyderabad, 
1326/1909), Vol. IX, p. 25; and Tawdli al-Ta'sis, pp. 79-82. 

,T Traditional accounts differ on whether^Shafi'i visited ‘Iraq before 
Malik's death or whether he went to al*Yaman as a judge. See Abu 
Nu'aym, p. 29. 
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also deportation in chains to 'Iraq, on the alleged charge that 
he was a secret follower of the Zaydi Imam Yahya b. <Abd- 
Allah, a pretender to the caliphate and an opponent of the 
ruling dynasty in Baghdad. 28 

Shafi'I appeared before Caliph Harun al-Rashid at al-Raqqa 
('Iraq) with other conspirators in 187/803. The other con¬ 
spirators were put to death, but he was pardoned when he 
eloquently defended his loyalty to the caliph on the ground 
that he was the descendant of a great grandfather who was 
related to the great grandfather of the caliph himself. Some 
authorities state that the famous Ufonafl jurist, Muhammad b. 
ai yasah al-Shaybanl (d. 189/805), who was present at the 
court when Shafi‘t appeared before the caliph, defended him 
and said that he was a well-known student of the sacred law. 2 * 
Most authorities agree that the caliph was delighted with 
ShafiTs conversation and became his patron. 30 This incident 
brought Shafi‘1 into close contact with Shaybani, whose books 
he had copied, and impelled him to devote the rest of his 
career to legal studies, never again to seek government service. 

The contact with ShaybanFs circle had a great impact on 
ShafiTs legal reasoning. Until that point, as a follower of * 
Malik, he had been exposed to the teaching of only one school 
of law. He had, it is true, known of the opinions and argu¬ 
ments of the 'Iraqi jurists, but he had not heard them at first 
hand. We are told that he took an active part with Hanali 
jurists in discourses and arguments, that he strenuously de¬ 
fended Malik's position, and that he seems to have earned the 
reputation of being the Upholder of Traditions for his efforts 
to establish the supremacy of .traditions. 31 But those discus- 

10 Another account places the story of the deportation in Makka, where 
Shaft'! had returned from al-Yaman. He may have been there on a short 
visit from al-Yaman. See Ibn \Abd al-Barr, pp. 95-96. for ShafiTs diffi¬ 
culties during his tenure of office in al-Yaman, see Bayhaql, folio 24; 
Ibn Hajar, Tawali al-Ta’sls , p. 69. 

** Bayhaql states that ShaybanFs intercession on ShafiTs behalf took 
place after Shafi’i was thrown into prison in 'Iraq. See Bayhaql, folio 26. 

** al-Fakhr al-RazI, pp. 22-27; Ibn 'Abd al-Barr, pp. 94-98. 

11 Ibn Abi Hatim al-Razt, pp. 170 82; Bayhaql, folios 24-26; Abu Nu’aym, 
p. 107; and al-Khatib al-Baghdadl, Vol. II, p. 68. 
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sions must have made him aware of the weaknesses of the 
Malik! school, which Shaft*! began to appreciate after settling 
in Egypt, as well as the points of strength in the legal reason¬ 
ing of the ‘Iraqi jurists. Some authorities stress the difficulties 
encountered by him in his arguments with the Hanafi jurists, 
and one declares that Shaft*! was driven out of ‘Iraq by them. 32 
Most authorities, however, believe that Hanafi followers com¬ 
plained to ShaybanI of ShafiTs criticism, but that Shafi'I, 
though avoiding a stand against ShaybanI directly, determined 
to stand oh his own in his legal reasoning. Some authorities 
state that ShaybanI, upon hearing the complaints of his fol¬ 
lowers, invited Shafi'I to a debate on tjhe points of difference 
between them; 33 they also state that Shafi‘1 emerged trium¬ 
phant over ShaybanI, although Hanafi sources insist that 
Shaft*! was defeated. 34 These circumstances must have been 
difficult for Shaft*!, who, as prot6g£ of ShaybanI, may have 
tried honestly to avoid an open conflict with him, as some 
authorities indicate. 35 Nor was ShafiTs position strong enough 
to take an open position against ShaybanI, an influential man 
at the court, and his followers. 

This uncomfortable situation must have influenced Shafi‘1 
in the decision to leave ‘Iraq in 188/804 and to settle else¬ 
where. He went via IJarran and Syria to Makka, where he 
had begun his early legal studies. As a disciple of Malik, he 
was well received and began to lecture at the Sacred Mosque. 
His teachings, however, revealed unexpected differences with 
Malik, 1 for his thorough grasp of the Malik! and Hanafi legal 
opinions made him aware of the shortcomings of both. He 
made a deep impression on many students of law, including 
Ahmad b. IJanbal (d. 241/855), who was studying in Makka 
at that time, but his influence in the Hijaz must have been 
limited. His departure from Malik's opinions disappointed 

** See Ibn al-Bazzaz al-Kirdari, Mandqib al-Imam al-'Amm (Hyderabad 
1321/1904), Vo!. II, p. 153. 

13 Ibn Abl Halim alRazi, p. 160; Abu Nu'aym, Vol. IX, pp. 71 72; 
al-Fakhr al-Razi, pp. 32, 31. 

44 al-Kirdari, Vol. II, p. 153. 

88 Bayhaqij folio 25. 
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many a MalikI admirer at a time when Shaft'! had not yet won 
the reputation of the “ master/' 80 

Shaft*! returned to Baghdad in 194/810. His legal reasoning 
had matured, and his stature as a jurist had grown sufficiently 
to permit him to follow an independent line of legal specu¬ 
lation. It was during this period that he accumulated the 
material for the legal system that was destined to leave so deep 
a mark upon Muslim law. After a span of three or four years, 
Shaft*! decided to leave Baghdad for Egypt. It is not quite 
clear why he made this decision. The authorities state that 
while in Baghdad he attached himself to ‘Abd-Allah b. Musa, 
who invited him to settle in Egypt. We are told that the 
Caliph al-Ma*mun (d. 218/833) offered him the position of a 
judge, but he declined it. 87 

ShafiTs departure from 'Iraq took place in 198/814. It was 
the same year that the Caliph al-Ma'mun establishes himself 
in Baghdad, having defeated his brother al-Amln a year earlier 
and inaugurated a regime in which the rationalist philosophy 
of al-Mu l tazila assumed a predominant position. In 213/827 
the Caliph officially proclaimed the doctrine of “ the creation 
of the Qur'an ” in opposition to the Orthodox view of its 
eternal nature as co-existing with God. In 218/833 he decreed 
that no qa<J! who did not subscribe to this doctrine could hold 
an office in the state, and an inquisition for the trial of those 
who rejected the doctrine was instituted. 88 This anticipated 
atmosphere of intolerance to orthodox views, it has been sug¬ 
gested by a recent writer, 89 drove Shaft'! to settle in Egypt. At 
the age of fifty Shaft'! seems to have made his final choice 
between his love for power and his love for the law, and he 

«Ibn Abl Hatim al-IUzI, pp. 165. 168. 

tT Some of the sources state that such a position was offered 1 to him 
toward the end of his life after he settled in Egypt. See Bayhaqt, folio 
38; Ibn Hajar, Tawait al-Ta’sts, p. 84. 

* 8 For an account of the history and ideas of the Mu'tazila and their 
influence on Caliph al-Ma'mun, sec De Lacy O'Leary, Arabic Thought 
and Its Place in History (London, 1922), Chap, 5; A. J. Wensinck, The 
Muslim Creed (Cambridge, 1932) , passim; Zuhdl H. Jar-Allah, al-Mu'taiila 
(Cairo, 1947). 

•• Abu Zahra, al-Shtifi'l (Cairo, 1948), p. 28. 
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decided to settle in a place where he could concentrate on 
legal speculation in relative quiet. 

Remote from the center of court intrigues, and on good 
terms with the Governor of Egypt, Shaft*! found himself in a 
congenial position. During the five years he lived in Egypt, 
he devoted all his time to teaching and to dictating his works 
to his students. We are told that his leading disciples—al-Rabi* 
b. Sulayman al-Murad! (d. 270/880), Abu Ya'qub al-Buwaytf 
(d. 251/845), and Abu Ibrahim Isma'Il b, Yahya al-Muzam 
(d. 274/877), to mention but three—were in the habit of 
writing down ShafiTs spoken words, and that Shaft*! would 
correct the text when it was read aloud before him. 40 Thus, 
ShafiTs disciples in Egypt were responsible for all of the books 
that are known to us now, whether copied or dictated from 
his original writings. Doubts have been raised as to whether 
some of ShafiTs writings—such as the Kitab al-Umm —were not 
actually composed by a disciple. 41 If some of his words have 
been changed or rephrased, however, the contents of the books 
must comprise ShafiTs own legal reasoning and ideas, for 
ShafiTs biographers agree that his books were handed down 
to us as recorded by his students and one of the students, who 
wrote a Summary (Mukhtasar), agrees with ShafiTs funda¬ 
mental opinions as recorded in his collected works. 42 

Shaft*! had difficulty persuading his opponents to accept his 
opinions. He followed an independent line of legal reasoning, 
often disagreeing with leading jurists, among them his great 
master Malik. The disagreement aroused Malik! opponents, 
who presented themselves to his circle to take issue with him, 
but his great abilities as an attractive teacher and skillful 
debater silenced them. One authority asserts that in an argu¬ 
ment with Fityan, a Malik! follower in Egypt, Shaft*! triumphed, 
but the intemperate loser, failing in persuasion, resorted to 
abuse. The Governor, a patron of Shaft*!, ordered that Fityan 

40 Ibn Abl Hatim al-Razl, p. 71; Ibn Hajar, Tawali al-Ta'sis, p. 77; 
Bayhaqi, folio 49. 

41 ZakI Mubarak, Kitab al-Umm (Cairo, 1954). 

4 *Cf. Muzant’s Mukhtasar with the relevant parts in Kit&b al-Umm. 
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be punished by being paraded through the streets of the city 
bearing a plank and stating that this was the penalty for 
abusing a descendant of the Prophet’s near of kin. Enraged 
by this degrading punishment, Fityan’s followers turned upon 
Shaft'! after one of his lectures and resorted to violence. Shaft'!, 
badly injured, was taken to his house, where he died a few 
days later. 43 The incident gives us a picture of the conse¬ 
quences which heated controversies between rival schools of 
thought could generate. 

It is possible that ShafiTs death was not caused entirely by 
his opponent’s attack. Shaft'! was known to suffer from a 
serious intestinal illness which kept him frail and ailing during 
the latter years of his life. He died on the last day of Rajab, 
204 (20 January 820), in Fustat (Old Cairo) , and was buried 
in the vault of the Banu *Abd al-Hakam, near Mount al- 
Muqattain. The qubba (dome), still in existence, was built 
by al-Malik al-Kamil, the Ayyubid Sultan, in 608/1212. It has 
always been a prominent place of pilgrimage, and it was still 
impressive and revered by many a Shaft'! admirer when visited 
by the present writer in 1958, 


Shdfi'i’s Personality and Character 

Tradition paints Shaft*! as a handsome man who paid atten¬ 
tion to his appearance. When his hair turned grey in later 
years, he was in the habit of dyeing it dark red. He was tali 
and slender with an attractive face and a pleasing voice. 44 He 
was a man of impressive personality, respected for his straight¬ 
forwardness and revered for his piety. Although a man of 
meager resources, gaining little remuneration from his study 
of the law, he was generous with his friends as well as with 
the poor. That generosity became the favorite theme of many 

4 * Yaqut, Mu'jam al-Udaba, ed. D. S. Margoliouth (London, 1931), Vol. 
VI, pp. 394-95; Ibn Hajar, Tawali al Ta'sts. p. 86; cf. Muhammad Zahid 
al-Kawthari, Maqdldt al-Kaivthari (Cairo 1373/1953), pp. 463-66. 

44 Nawawi, p. 83; Ibn Hajar, Tawali al-Ta'sis, pp. 60-61. 
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later biographers, who described him as giving away to the 
poor everything that his hands had acquired. 45 His will shows 
his concern for the emancipation of his slave, as well as for 
the welfare of all his relatives and associates. 46 

From early childhood Shafi‘1 seems to have displayed a sharp 
intelligence and a good memory. We are told that at an early 
age he had memorized a great deal of ancient Arab poetry, 
in addition to the Qur’an and Malik's al-Muwatta\ Eloquent 
in speech and an expert in the Arabic language, his interest 
in poetry and language preceded his interest in law. Only 
when he was reminded, as one authority puts it, that it was 
more dignified to become a jurist than a poet, did he turn to 
the study of the law. 47 Whether or not this story w r as invented 
afterwards to account for ShafiTs legal pursuit, he did grow 
up in a center where the legal profession tempted many a 
Muslim scholar. He certainly chose a field in which he dis¬ 
tinguished himself not only as a great thinker and a skillful 
jurist, but as an expositor of the sharPa without equal. 

Although the study of law was ShafiTs main concern, his 
early biographers state that he was acquainted with other 
branches of Islamic learning. Later biographers tend to depict 
him as a scholar whose knowledge was encyclopedic. One of 
these stories, related by al-Balawi, paints him as discussing 
with Caliph Harun al-Rashld, in his first audience with that 
caliph, almost every conceivable branch of knowledge, in¬ 
cluding Greek medicine and philosophy in their original 
language. 48 The early sources of his life give the impression 
that he was opposed to theology and prohibited discourse on 
it in his presence. 49 

Traditional accounts seem to give contradictory impressions 

44 Ibn Abi IJatini al-Razl, pp. 126-28; Abu Nu'aym, p. 77; Ibn 'Abd 
al-Barr, pp. 93-94; Ibn liajar, Tawali aUTa'sis, p. 55. 

44 For full text of his will (dated February 203/819), see Shafi'i, Kitab 
al-Umm (Cairo. 1322/1905), Vol. IV, pp. 48-49. 

4T It is also stated that al-Zartji, Mufti of Makka, persuaded him to 
study law. Ibn Hajar, Tawali al-Ta'sts, p. 51; Nawawi, p. 59. 

44 al-Fakhr al-Razi, p. 26; Ibn Hajar, Taw&li al-Ta'sis, pp. 51, 62, 66.* 

44 Ibn Abi Hatini al-Rizi, p. 188. ’ 
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of ShafiTs loyalties. He is depicted as a man who gave secret 
support to an *Alid pretender to the caliphate, but who, upon 
appearing before Caliph Harun al-Rashld, demonstrated that 
his loyalty was to the 'Abbasid rather than to the \Alid house. 50 
When reproached afterward for betraying a certain sympathy 
for the ‘Allds, Shaft 4 ! did not deny it, on the ground that he 
was a distant kinsman of theirs. Proof that he took an active 
part in a conspiracy against the central authority appears 
insufficient. At any rate, Shaft 4 ! seems to have removed himself 
completely from politics and palace intrigues and never again 
accepted a position in the service of the state. His single- 
mindedness and straightforwardness prompted him to stay 
above factional differences and personal jealousies. 

Nor was he ready to compromise with the fellow members 
of his profession. He did not shrink from showing disagree¬ 
ment with the Hanafi jurists in ‘Iraq, despite Shaybanl's inter¬ 
cession with the caliph to secure his pardon, because ShafiTs 
differences with I^anaf! doctrines were genuine legal differ¬ 
ences. When he lectured afterward in Madina, he showed just 
as much legal disagreement with Malik! followers, although 
he never ceased to pay high tribute to his great master Malik. 
He betrayed, perhaps, a certain inflexibility in his relations 
with rival schools because he maintained so high a standard 
of legal reasoning that his disagreement with* others appeared 
sharp and uncompromising. He was too much of a scholarly 
perfectionist for his contemporaries. 

Tradition also depicts him as a great debater who emerged 
triumphant from every argument with his, rivals. Ibn *Abd 
al-Iiakam, one of his disciples in Egypt, pays high tribute to 
the ability of his master in the art of defeating his critics. 51 
The Malik! jurist Fityan, it will be recalled, resorted to vio¬ 
lence because his tongue failed him when he sought to chal¬ 
lenge ShafiTs persuasive argument. Although IJanafi jurists 
reject ShafiTs ability to withstand a discussion with Shaybani, 
early accounts state that Shaft 4 ! conducted debates with Hanafi 

*°Iba *Abd al-Barr, pp. 91, 95-98. 

« Ibid., pp. 73, 78. 
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jurists with great skill. 52 Both the Risdla and the Kitab al- 
Umm bear witness to ShafiTs scholastic ability in pursuing an 
argument to its logical conclusion. A great portion of the 
Risdla is, in fact, written in ^the form of a debate between 
Shaft*? and an interlocutor, who, in most cases, is a disguised 
critic of ShafiTs doctrines. 


the composition and 

STRUCTURE OF THE RISALA 


Composition of the Risdla 

MOST AUTHORITIES are agreed that the Risdla was 
written after Shaft"! resided in "Iraq. 53 It was perhaps one of 
his earliest works, although we are told that before he left 
‘Iraq he had composed another book, entitled Kitab al-Iiujja , 
and perhaps others, which have failed to reach us. 54 

Traditional accounts state that the Risdla was originally 
written at the request of "Abd al-Rahman b. Mahdi 55 in order 
to explain the legal significance of the Qur’an and the sunna. 
While an invitation from a leading "Iraqi traditionist to 
Shaft"!, who had made a reputation as the Upholder of Tradi¬ 
tions, seems quite conceivable, the earliest extant sources on 
ShafiTs life are silent on the point. Neither Ibn Abi IJatim 
al-Razi (d. 327 /938) nor Abu Nu"aym al-I$fahani (d. 430/1038) 

51 Ibn Abi Hatim al-Razi, p. 42. ‘ 

6 *Few of them hold that the Risdla was written'when Shaft"! was still : 
in Makka. See al-Khatih al-Baghdadl, Vol. II. pp. 64-65; and Yaqut, 
Mu'jam al-Udaba'j Vol. VI, pp. 388-89. 

**NawawI, p. 61; Ibn Ilajar, Taivali aUTa'sis, p. 76. Cf. Ibn al-Nadim, 
Kitab al-Fihrist, ed. G. L. Fliigel (Leipzig, 1871), pp. 295-96. 

56 A leading traditionist in Basra (d. 198/813). See Ibn Abi Ijatim 
al-RazI, Taqdimat al-Ma'rifa li^ Kitab al-Jarh wa al-Ta'dil (Hyderabad, 
1952), pp. 250-62; and Abu Nu'aym, Vol. IX, pp. 3-63. > 
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gives the slightest suggestion that the Risala was written at 
Ibn Mahclf’s request. Abu Nu'aym merely states that Ibn 
Mahdl once remarked that al-Shafi'I was “ an intelligent young 
man ” 56 —a statement which may mean that Ibn Mahdl had 
read either the Risala or any one of ShafiTs other books and 
concluded that he was an intelligent man; it does not neces¬ 
sarily suggest that the Risala was written at Ibn Mahdi's 
request. 

Nor do the sources mention that Ibn Mahdl and Shafi'I ever 
met. A tradition related by Shafi'I on the authority of Ibn 
Mahdl, recorded in ©ne of his books, 57 was sharply contra¬ 
dicted by al-Sarraj al-Bulqint, on the ground that the two 
men had not met; but al-BuIqlnl accepted the traditional 
story that the Risala was sent by Shafi'I to Ibn Mahdl. That 
the two men may never have met does not weaken the possi¬ 
bility that Ibn Mahdl had requested Shafi'I to write the 
Risala; but it does raise doubts as to the reliability of later 
reports that such a request had been made. 

The first authority to state that Shafi'I composed the Risala 
in response to Ibn Mahdi’s request was Bayhaqi. One of his 
narratives, based on information transmitted by Musa, son of 
‘Abd al-Rahman Ibn Mahdl, states that Musas father had 
complained to Shafi'I that Malik’s legal opinions had been 
distorted in Basra, and that Shafi'I responded by writing the 
Risala to Ibn Mahdl. Musa, moreover, claims that he-had 
seen the text of the Risala written in ShafiTs own hand, 58 
Bayhaqi also reports a narrative, on the authority of al-Harith 
b. Surayj al-Naqqal, to the effect that al-Harith, who earned 
the name of al-Naqqal (the carrier) because he carried the 
Risala , had himself delivered the work to Ibn Mahdl. 69 Later 
authorities repeat virtually the same version of the story that 
Ibn Mahdl had invited Shafi'I to write the Risala . 00 

B *Abu Nu'aym, p. 93. 

Shafil, Kitab al-XJm , Vol. I, p. 117. 

* 8 Bayhaqi, folio 46. 

Ibid.; Ibn *Abd al-Barr, p. 72; Shafi'I, Kitab al-Umm, Vol. I, p. 118. 

B0 al-Khatlb al-Baghdadi, Vol. II, pp. 64-65; al-Fakhr al-RazI, p. 18; 
Ibn If ajar, Tawali al-Ta'sis , p. 55. 
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Perhaps Ibn Mahdl made known to Shafi'I his desire for a 
book in support of the authoritative sources of the law and 
against the prevailing tendency to use personal opinion, It 
was unlikely that Shaft'! could produce a work as original as 
the Risdla virtually on the spur of the moment, the impression 
given us by the sources. The theme of such a work must have 
been in ShafiTs mind for a long time, and the book was either 
ready when Ibn Mahdi asked for it, or it was simply a matter 
of putting into writing what had already crystallized in ShafiTs 
mind. A methodical legal reasoning, inferior in quality though 
it may have been in the first version of the Risdla , must have 
been in preparation for a long while. It is even conceivable 
that the narrative concerning Ibn Mahdi’s request may have 
been circulated after he had seen or received the Risdla from 
Shaft*!. How Shafii conceived the idea of writing a book 
dealing with the subject of usul (sources of the law) in a 
completely novel manner is exceedingly difficult to determine. 
But the age in which he lived and his involvement in the 
controversy between two opposing schools of thought must 
have given him the external stimulus to reflect on the subject. 
His keen intellect and extensive knowledge of the law made 
him eminently qualified to search fruitfully for the interrela¬ 
tionship of the sources which separated rival schools of law. 
But the structure and arguments of his reasoning must have 
evolved in his mind after long study and reflection. 


The Old and the New Risdla 

ShafiTs treatise on jurisprudence has become universally 
known as Kitdb al-Risala Ft Usui al-Fiqh , often abridged as 
Kitab al-Risala or simply al-Risala . The word risala, which 
means an epistle, or a communication in writing made to an 
absent person, came to be used as a result of the traditional 
story that this' book had been sent in the form of an epistle to 
*Abd ahRahman Ibn Mahdf, who had asked Shaft*! to write 
a treatise on the authoritative sources of the sharl'a. Thus the 
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book at first acquired the unofficial title ol al-Risala, and this 
later became the formal title in all the manuscripts that have 
been preserved or published. Most of the writers who refer 
to this treatise, whether in the original or the revised form, 
call it Kitdb al-Risala or al-Risala. Thus theitoa/a has become 
for all students of Islamic law the recognized title of ShafiTs 
book on jurisprudence. 

Internal evidence shows that Shaft*! himself never called his 
treatise by this name. More than half a dozen times, Shaft*! 
refers to it either as “ Our Book/* " My Book/* “ this Book/' 
or simply the “ Book/* 61 These references demonstrate that 
the title of al-Risala became current after ShafiTs death and 
that Shaft*! himself, if the name was current in his time, did 
not recognize it as the proper title of his book. 

The authorities are agreed that Shaft*! composed two treatises 
on jurisprudence, both referred to as al-Risala ; the old one 
was composed in ‘Iraq and the new in Egypt. 62 The old Risdla 
is described as a book in which Shaft*! set forth a systematic 
study of the Qur'an, including its general and particular rules 
and its abrogating and abrogated communications, and of the 
sunna as the authoritative sources of the law. Some authori¬ 
ties state that it also dealt with ijma* (consensus) and qiyas 
(analogy). 63 Since the text of the old Risdla has failed to 
reach us, except perhaps for a few passages reproduced in 
some later authorities, 64 it is difficult to define precisely its 
scope and arguments. We are told, however, by some authori¬ 
ties who were acquainted with both versions that the new 
Risdla was superior in quality to the old. 65 

It is likely that the old Risdla, dealing as it did with the 

41 See paragraphs 22, 109, 131, 149, 173, 182, below. 

42 Bayhaqi cites the two works as two separate books (folio 50). Ibn 
Hajar states that Ahmad b. Hanbal possessed a copy of both the old and 
the new Risdla , which were regarded as two different works (Ibn Hajar’s 
Tawdli al-Ta'sts , p. 77). 

4, al-Fakhr al~RazI, p. 55. 

44 See Bayhaqi, folio 98. 

46 For a statement to this effect by Ahmad b. Hanbal (d. 239/855), a 
student of Shafi'l and founder of a school of law, see Ibn Abi Hatim 
al-RazI, p. 60; Abu Nu'aym, p. 97. 
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authoritative sources, must have been in the nature of an 
apologia for the school of tradition, owing to ShafiTs pre¬ 
occupation during his first residence in ‘Iraq with arguments 
against HanafI jurists. Although the old Risdla may have 
dealt with ShafiTs opposition to personal opinion and the 
free use of analogy, it is inconceivable that it dealt with ShafiTs 
differences with Malik, as expounded in the new Risdla , since 
in 'Iraq Shafi'i had taken the position of a supporter of Malik! 
doctrine against the criticism of HanafI jurists. In the brief 
quotation which BayhaqI cites from the old Risdla , there is 
evidence that Shafi'i clearly supported the position of the 
Hijazi traditionists, who held that the narratives of the 
Prophet’s companions were authoritative, since they had been 
in close association with the Prophet and understood the 
meanings of his sunna. He also accepted the opinions of the 
Successors, if there was agreement among them. 86 

The new Risdla, however, reflects the mature thinking ot 
Shafi'i after he settled in Egypt, and as its substance and argu¬ 
ments indicate, it deals with the whole subject of the sources 
as they were reconstructed in his mind in his later years. 
Internal evidence not only bears witness that the new Risdla 
was composed in Egypt, since it contains cross references to 
books which were written or dictated by Shafi'i after he settled 
there, 67 but it also demonstrates that in its present form the 
new Risdla was written or revised toward the end of its author’s 
life. 68 Thus it reflects his mature legal speculations at the 
height of his career as a leading jurist. 

The new Risdla is a compact treatise composed in a style 
which demonstrates that its author was an expert in the Arabic 
language. However, his use of a new terminology and new 
legal concepts often compelled him to repeat or redefine his 
terms and arguments. This is specially noticeable in his dis¬ 
course with an interlocutor who demands explanation or 
repetition of ideas which Shafi'i may already have discussed 

88 BayhaqI, folio 98. 

• 7 See paragraph 1184, below. 

**See paragraph 1173, below. Cf. Shafi'i, Kitdb al-Umm t Vol. VI, p. 77. 
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in other sections of the book. Moreover, the problem of proper 
cross-referencing, which confronted other, scholars, was not 
always satisfactorily solved, 89 and compelled Shafii at times to 
repeat his ideas. Often he refers the reader to other sections 
of the Risdla without a precise indication as to which section 
he means. 70 

However, the Risala’s structure seems fairly sound ^nd logi¬ 
cal, and ShafiTs arguments are set forth in a systematic manner 
and carried to their logical conclusions. The author begins 
his subject with a discussion of general topics in jurisprudence, 
supported by detailed examples, x and then takes up the au¬ 
thoritative sources of the law. He pays particular attention 
to the sunna and traditions, not only because of the com¬ 
plexity of the subject, but also because he sought to establish 
their overriding authority. Finally, he discusses rather briefly 
the two other sources of the law, consensus and analogy, and 
concludes with a critical evaluation of certain other methods 
of reasoning such as istihsan (juristic preference) and ikhtilaf 
(disagreement). From this logical order .the author makes 
some three or lour digressions in which he discusses certain 
topics ivhich belong more appropriately to other sections of 
the book. 71 

ShafiTs knowledge of ancient Arabic literature assisted his 
literary style. In those days.no one could be a great scholar 
unless he was a master , of the Arabic tongue. He must also 
have had the gift of lucid and eloquent expression and the 
ability to quote freely from the Qur'an and from ancient 
Arabic poetry. It is precisely these qualities of exactness and 
eloquence which are characteristic of his style. He could, 
moreover, arrest attention by a turn of expression, or a,fine 
classical phrase, and he could sum up a .point of law tersely 
in a maxim. Though he had all these gifts, ShafiTs style is 
at times discursive and, in the Risdla in particular, too com- 

0P Cf. F. Rosenthal, The Technique and Approach of Muslim Scholar¬ 
ship (Rome, 1947), pp. 37-39. r 

7 °E.g., paragraphs 1G, 22, 28, 135, 166, 168, etc. # 

71 E. g.. Chaps. Ill and VIII, below. 
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pact for clarity and, not infrequently, obscure. In comparison 
-with other jurists, however, his style rises to eloquence. 


The Order and Sources of the Risdla 

Since the structure and substance of the old Risdla are not 
known to us, it is extremely difficult to state precisely to what 
degree the text of the new Risdla was based on the old. Both 
internal evidence and the narratives of the authorities seem 
to indicate that/Shafi*! had, perhaps, composed the second 
Risdla anew. Once asked about ShafiTs books, Ibn IJanbal 
replied: “The books Shaft 1 ! wrote in ‘Iraq were far from 
perfect; after settling in Egypt, they were rewritten and per¬ 
fected/' 72 Bayhaqi, as well as other authorities, endorse the 
idea that the Risdla was rewritten in Egypt, and they give the 
impression that the old and the new editions were two dif¬ 
ferent books. 73 Internal evidence suggests that not all of 
ShafiTs earlier works were at his disposal after he settled in 
Egypt. In Chapter X of the new Risdla, Shaft 1 ! states that the 
transmitters of some of the traditions that he cited were 
omitted because not all his earlier books were with him. 74 In 
his Kitab Ikhtilaf al-Hadith Shaft*! again apologizes for the 
fact that he did not have the firstCversion of the book. 75 These 
statements indicate that some of the works Shaft 5 ! composed in 
‘Iraq, perhaps including the old Risdla , were no longer availa¬ 
ble to him after he settled in Egypt. 

Finally, we may raise the question of the sources from which 
Shaft*! drew inspiration and information. This is not an easy 
question to answer specifically, since Shaft 1 ! makes no reference 
in the Risdla to books which he may have consulted. In his 
other works, the Kitab alUmm in particular, he devotes whole 


73 Ibn Ab! Hatim al-Razi, p. 60. 

7 * Bayhaqi, folio 47; al-Fakhr al-Razi, p. 57. 

7 *See paragraph 429, below. 

7S Shafi'i, Kitab Ikhtilaf al-Hadith, on the margin of Kitab al-Umm, 
Vol. VII, p. 252. See also Ibn Hajar, Tawali al-Ta'sis. p. 78. 
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sections to discussions with other jurists—such as Awza‘1, Malik, 
Abu Hanifa, Abu Yusuf and Shaybani—which clearly indicate 
that he had studied the works of these eminent jurists with 
care.™ His biographers give the impression that Shafi‘1 was 
acquainted with almost all scholarly works. 77 

Traditional accounts portray Shaft*! as taking an early in¬ 
terest in learning. He committed the Quran to heart at seven 
and Malik's Muwatta 1 at ten. These two books undoubtedly 
left a great impression on his mind and supplied indispensa¬ 
ble sources for his legal training and speculation. The Qur’an 
served the double purpose of supplying raw material for legis¬ 
lation, as the basic source of law, and an inspiring ideal for 
the scholar who aimed at shaping his system of law in harmony 
with that model. There are 220 Quranic citations in the 
Risala, given either as specific rules of law or as examples for 
formulating principles or maxims of law. 

Next to the Qur’an, Shaft*! stressed the Prophet's sunna. We 
are told that the old Risala was written mainly to defend the 
viewpoint of traditionists concerning the overriding authority 
of the sunna. In the new Risala* not only does Shaft*! study 
the sunna as a source of law, but he also draws heavily on it 
in formulating his rules and maxims of law. Over a hundred 
traditions are cited in the Risala y several of them repeated as 
examples at various points. Most of these traditions, it seems, 
Shaft*! related on the authority of the masters under whom he 
studied in Makka and Madina. His two greatest authorities 
are, of course, Malik, from whom he quotes thirty-eight tradi¬ 
tions, 78 and Sufyan b. *Uyayna, from whom he quotes thirty- 
five traditions. 70 From his other masters* he cites six traditions 
from *Abd ai-*Aziz al Daraward! (Madina) , 80 four from Ibn 

"Shafil, Kildb alUm, Vot-VII, pp. 87 ff., 177 ff., 277 ff., 303 ff. 

T, Sce Ibn Abu Halim al-Razl,pp. 136 ff.; and al-Fakhr al-Razi, pp. 19-21. 

T, Sce paragraphs 86, 112, 1 IS, 119, 120, 142, 145. 148, 149, 161,223, 231. 
233, 255, 266, 271, 306, 318, 319, 322, 328, 332, 336, 337, 338, 346, 417. 
419, 428, 435, 438, below. 

’•See paragraphs 6, 64, 94, 121. 129, 159, 144, 154. 161, 199, 223, 281, 
310, 311, 321. 332, 338, 344, 346, 348, 413, 417, 420, 428, 440, 443, 483, 533, 
647, 740, below. 

••See paragraphs 92, 97, 413, 420, 551, below. 
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Abl Fudayk (Madina) , 81 four from Muslim b. Khalid al-Zanjl 
(Madina) , 82 three from Sa 4 Id b. Salim al-Qaddah (Makka) , 88 
two from Ibrahim b. Abi Yabya (Madina) , 84 and one from 
•Abd al-Majld b. ‘Abd ah'Aziz (Makka) , 85 From al-Yaman he 
quotes five traditions on the authority of Yahya b. Hassan, to 
whom he refers as the “ trustworthy authority ” without men¬ 
tioning his name, 86 and from ‘Iraq he relates three traditions 
on the authority of ‘Abd al-Wahhab b. ‘Abd al-Majid al- 
ThaqafL 87 A few other traditions either are related without 
authority or are cited with an incomplete list of authorities. 

From the viewpoint of legal speculation we are inclined to 
believe that ShafiTs main inspiration was derived from the 
intense debate with Hanafi jurists in ‘Iraq to which he had 
been subjected. He riot only had to study their works, Shay- 
barn’s in particular, which he copied, but also to reflect on 
the underlying principles separating him from those jurists. 
His arguments with the IJanafl jurists must have had greater 
influence on his legal speculation than his biographers indi¬ 
cate. After settling in Egypt, Shafi‘I acknowledged his in¬ 
debtedness to the IJanafl jurists and paid high tribute to the 
contributions of Abu IJanifa and Shaybam to the shari*a. 88 

Much of his legal material and many of his ideas Shafi‘I 
owed to the teachings of his masters, which he stored in his 
memory. His debates with his rival scholars and his discus¬ 
sions of legal questions with colleagues and disciples must 
have contributed greatly to his knowledge and to the final 
formulation of his opinions. To be specific on these matters 
is difficult, however, for even if a disciple did contribute his 
share in a discussion, it was customary for the disciple to 

record the account in his notes on the authority of his master. 
* 

81 See paragraphs 120, 148, 226, below. 

** See paragraphs 148, 344, 438, 440, below. 

48 See paragraphs 348, 450, below. 

14 See paragraph 447, below. 

” See paragraph 338, below. 

M See paragraphs 122, 258, 319, 348, 474, below. 

#T See paragraphs 122, 129, 230, below. 

•*lbn Abi JJatim al-R&ri, pp. 204-207, 210-11. 
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SUBSTANCE AND ARGUMENT 
OF THE RISALA 

The Vocabulary of the Risala 

THE VOCABULARY of the Risala raises questions 
not only of legal nomenclature, but also of literary and philo¬ 
sophical terminology. Shaft*! rarely defines his terms, assuming 
that his followers and readers will be familiar with the general 
and technical words from the context of his writings or from 
the common usage of the time. Thus before we proceed to 
the fundamental ideas embodied in the Risala , it may be 
useful to discuss briefly the meaning of some of its cardinal 
terms and expressions. Four sets of terms deserve particular 
examination. 

In the first set, there are general terms which need elucida¬ 
tion, such as film (knowledge), al-bayan (declaration), and 
*adl (justice). By film, Shafifi always means legal knowledge 
derived from the authoritative sources of the law; some rules 
are obligatory for men individually (far<J *ayn), such as 
prayer and fasting, and some are obligatory for them collec¬ 
tively, such as the jihad. He equates knowledge with certainty 
and states that it is the duty of the jurist to seek the truth in 
his legal reasoning." By al-bayan, which Shafifi applies to 
Quranic communications, he means a clear declaration em¬ 
bodying a rule or a principle of law. The term is frequently 
used in the Risala either in the sense of mere declaration, 
embodying a rule of law, or in clarifying the meaning of a 
certain rule of law. 

The term *adl fc. used either in the general sense of justice, 
which implies conformity with the law, or as the necessary 
qualification for a witness. Although no precise definition is 

B# See Chap. Ill, below; cf. Sharif ’All al-Jurjanl, Kitab al-Ta'rtfat , ed. 
G. L, Fliigel (Leipzig, 1845), pp. 160-62. 



given by Shaft 1 !, the term *adala, the quality of *adl, is described 
by al-Mawardi, a Shaft 1 ! jurist, as a state of moral and religious 
perfection. 90 Thus the term ‘adl signifies probity or justness 
of character. This is the sense in which it is frequently used 
in the Risala . The witness must be *adl (just in character), 
and the minimum requirement is that he must display just¬ 
ness at the time when his testimony is given. It is possible, 
Shaft*! argues, that the witness may not be 4 adl at another 
time. The testimony of one witness of just character must be 
supported by another witness of just character, and the just¬ 
ness of character of each witness must be confirmed by another 
person of just character. 61 

The second set of terms is made up of those which Shaft 1 ! 
uses in his discussions of the Qur'an. The terms 14 general ” 
and 41 particular ” as applied to rules, which are familiar to 
modern students of the law* were introduced to Islamic juris¬ 
prudence for the first time by Shaft 1 !. 92 The precise meaning 
of these terms will be explained in the following section. He 
also introduced the terms 44 explicit ” and 44 implicit,” the first 
being equivalent to the literal meaning of the communication 
and the second to the meaning implied either in the text or 
in the context of the communication. Shaft 4 ! also uses the 
term al-naskh or the abrogation of divine legislation, which 
is well known to contemporary jurists as the repeal of . legis¬ 
lation. The term as well as the principle of abrogation are 
to be found in the Qur'an (Q. XVI, 103), but Shaft 1 ! argues 
that a Quranic communication can be abrogated only by 
another Quranic communication and that neither does the 
Qur'an abrogate the sunna, nor the sunna the Quran. It is 
true, he goes on to argue, that a sunna can be superseded by 

60 al-Mawardi, Kitab abAhkam al-Sultaniya , ed. M. Enger (Bonn, 1853), 
p. 108; and paragraph 16, below. 

#1 See paragraphs 354-367, below. 

•* Ibn Abl IJatim al-Razi, p. 57. Ibn Hanbal is reported to-have said 
that he had not understood the rules of the Qur'an until he heard ShafiTs 
classification of these rules into general and particular, etc. See Abu 
Nu’aytn, p. 97. 
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a Quranic communication, but not until the sunna is first, 
abrogated by another sunna laid down by the Prophet. 93 

In the third set of terms, there are certain words used in 
connection with ShafiTs discussion of the sunna and hadlth 
' (tradition) . Although sunna and hadlth mean the same thing 
in practice, in pre-Islamic Arabia sunna meant usage or 
custom and it formed the common law observed by the Arabs. 
After the rise of Islam, the term sunna was applied to the 
sayings and decisions of the Prophet Muhammad, and hadlth 
meant the communication of the sunna, or the Prophet’s 
custom. In the words of Wensinck, " hadlth is the external, 
sunna the internal side of tradition; hadith is the form, sunna 
the matter.” 04 The sunna is reported in the form of a general 
statement—usually short—preceded by a chain of authorities 
or transmitters (isnad), cited to prove the authenticity nf the 
report. The isnad begins with the latest authority and goes 
back to a Companion who relates the Prophet's custom (i. e., 
his saying or decision), This transmission must be uninter¬ 
rupted and must be made on the authority of an eye or ear 
witness, and all the transmitters must be thoroughly reliable. 
Thus, the criticism of Muslim scholars was restricted to a 
thorough examination of the isnad (transmission), and the 
scholars were satisfied if the tradition passed such an external 
test. 

The traditions were collected in the third century (ninth 
century of the Christian era) in a number of digests, and six 
digests became recognized as authoritative. These are the two 
$ahihs of al-Bukhari (d. 256/869) and Muslim (d. 261/874), 
and the four sunans of Abu Dawud (d. 275/888), Tirmidht 
(d. 279/892), Ibn Maja (d. 283/886), and al-Nasal <d, 
303/915) . Other digests of traditions, well known to students 

ta See Chap. V, below. For a full discussion of the rules of abrogation, 
see Abu Ja'far (surnamed al-Nahhas) Muhammad b. Ahmad b. Ismail 
al-$afT2r, Kitdb al-Ndsikh wa at-Mansukh (Cairo, 1323/1905) ; and al- 
Haziml, al-I'tibdr Ft al-Ndsikh wa abMansukh Min al-Athdr (Cairo, 
1346/1927). 

94 A. J, Wensinck, "The Importance of Tradition for the Study of 
Islam," Moslem World , Vol. XI (1921), p. 239. 
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of the shari'a, are by Ibn Hanbal (d. 241/856), al-Darimi 
(d. 255/869), al-Daraqutni (d. 385/996), al-Bayhaqx (d. 458/ 
1065), and others. Although Shaft*! is critical of narratives 
transmitted by unreliable authorities, and is unwilling to 
accept traditions from authorities unknown to him, he him¬ 
self cites in the Risdla several traditions without isnad. 95 Such 
traditions are known to traditionists as mursal, or traditions 
lacking some or all the names of the transmitters. Shaft*! also 
accepts some traditions that were transmitted by a single 
authority. Such traditions are called al-khabar al-wahid, or 
the single-individual tradition. 9(1 

In the fourth set of terms, words such as ijtihad, qiyas, 
ijma‘, and istihsan are used in the exercise of legal reasoning. 
Literally, ijtihad means the exercise of effort. Originally it 
was used as the exercise of discretion and personal opinion, 
but in ShafiTs time the term was narrowed down to mean 
the discretion of the scholar. Shaft'! limited ijtihad to the 
use of qiyas (analogy), prohibiting the exercise of personal 
opinion unless it were based on a precedent. Ijtihad, Shaft*! 
says, is the method of reasoning, based on certain indications, 
leading to the correct decision. 97 Qiyas is a variety of ijtihad 
of which Shaft*! approves, provided there is a relevant text in 
the Qur'an or tradition on the strength of which analogy 
could be applied. It is generally defined as the method of 
legal reasoning by which a decision is made on the strength 
of;a precedent in whjch a common reason, or an effective 
cause, is applicable. 68 ShafiTs conception of analogy perhaps 
may be best seen in the following statement: 

Analogy is of various kinds. . . . They differ from one another 
in the antecedence of the analogy of either one of the twt>, or its 

•' See paragraphs 7, 19, 82, 112, 124, 133, 196, 239, 333, 713, 869, below. 

’* See Chap. X, below. 

#t See Chap. XIII, below. 

"SarakhsI, Uful, Vol. II, p. 121. For the possibility of deriving this 
concept from Hebrew or Aramaic sources, see J. Schacht, Origins of 
Muhammadan Jurisprudence, p. 99; and S. G. Vesey-Fitzgerald, " Nature 
and Sources of the Shari’a,*' in M. Khadduri and H. I. Liebesny (eds.) , 
Law in the Middle East (Washington, 1955) , VoL I, pp. 96*97. 
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sources, or the source of both, or the circumstance that one is 
more clear than the other. The strongest kind [is the deduction] 
from an order of prohibition by God or the Apostle of the small 
quantity that the equally strong or stronger order of prohibition 
of the great quantity shall be applicable owing to the [compelling] 
reason in the greater quantity. Similarly .the commendation of a 
small act of piety implies the presumably stronger commendation 
of a greater act of piety; and similarly the order of permission 
of a great quantity would render permissible that of a smaller 
quantity. 90 

By ijma* (consensus) Shaft*! does not mean merely the agree¬ 
ment of a iew scholars of a certain town or locality, as the 
IJijazI and 'Iraqi jurists seem to have held, but the majority 
of leading jurists in Muslim lands. He also universalized ijma* 
on matters of fundamentals to include agreement of the 
Muslim community. 100 On matters of fundamentals arrived 
at by consensus, Shaft*! argues, there should be no disagree¬ 
ment (ikhtilaf), but on matters of detail for which there may 
be two answers, one answer might be chosen by istihsan (dis¬ 
cretion or preference). The earlier jurists seem to have perr 
mitted a greater degree of discretion than Shaft*! was inclined 
to accept. 101 


Fundamental Ideas of the Risdla 

A brief summary of the content of the Risdla hardly does 
justice to it, for only a complete translation of the text, such 
as is provided in the following pages, can present a full expres¬ 
sion of the ideas and the method of reasoning of its author. 
However, a description of the Risdla , its fundamental ideas 
and problems, may serve the reader as a guide. 

The Risdla opens with an introductory chapter on the re- 

08 See paragraph ,387, below. 

100 See Chap, XI, below; and al-Ghazzali, al-Mustasfa Min 'Ibn al-Us&l 
(Cairo, 1356/1937), Vol. I, pp. 115-21. 

101 See Chap. XV, below. 
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ligious basis o£ Islamic jurisprudence. After the usual homage 
and expressions of gratitude to God, Shafii points out that 
at the time Muhammad was charged with his prophetic mis¬ 
sion, mankind was divided into two classes. There were those 
who did not believe in God and who worshipped idols and 
stones and other natural objects, and there were the “ People 
of the Book,” 102 who believed in God and in the teachings 
of His earlier prophets, but who had changed God’s com¬ 
mands and forged falsehood by their tongues, mixing it with 
the truth that God had revealed to them. Because of this 
state of misbelief, God decided to send forth the last of his 
prophets, Muhammad, to repair and reconstruct the world 
into a God-fearing community. Thus Muhammad’s mission, 
embodied in the term “ Islam,” was to provide mankind with 
the final and definitive religion. 

Shafii discusses briefly the place of the Qur’an in the Islamic 
religion and the duty of the Muslims to obey the orders of 
Muhammad, and concludes that it is the duty of all those who 
seek legal knowledge to gain it by constant appear to God’s 
Book as communicated to the Prophet. For " no misfortune 
wil 1 ever descend upon any of the followers of God’s religion 
for which there is no guidance in the Book of God to indicate 
the right way.” 103 

The Qur’an, Shafii points out, is the basis of legal knowledge. 
Its provisions constitute a “ perspicuous declaration ” (Q. Ill, 
132) i on all matters, spiritual and temporal, which men are 
under obligation to observe. The second chapter of the Risdla 
is therefore devoted to a discussion of the nature of the legal 
- - provisions of the Qur’an under the title ” al-bayan ” (per¬ 
spicuous declaration). “ Al-bayan” Shafii says, 41 is a collec¬ 
tive term ” which includes general principles of law as well 
as detailed rules. The term al-bayan has been discussed by 

l0 * Ahl al-Kitab, the people who possess a scripture, include Christians, 
Jews, Magfans (Zoroastrians), Samaritans, and' Sabians. For a discussion 
of their status in Islam, see my War and Peace in the Law of Islam, 
Chap. 17. 

w *See paragraph 11, below. 
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several leading jurists. Some say that it merely means a declara¬ 
tion, embodying certain legal provisions; others argue that it 
not only declares them, but also makes them clear. 104 Shaft*!, 
however, seems to emphasize the legal content of the pro¬ 
visions on the grounds that all Quranic communications are 
clear, “although some are more sharply clarified than others," 
and only to those who are ignorant of the Arab tongue do 
some communications seem less clear than others. He then 
divides al-bayan into five categories. The first consists of a 
specific legal provision in the text of the Qur’an, such as the 
basic duties that are owed to God (credal witness, prayer, 
payment of alms, fasting, and pilgrimage). The second in¬ 
cludes certain provisions, whose modes of observance are 
specified by an order of the Prophet Muhammad (such as the 
number of prayers each day and the amount of alms to be 
paid). The third consists of broad legal provisions which 
Muhammad particularized. The fourth includes all the legal 
provisions laid down by Muhammad in the absence of a specific 
Quranic text. The fifth and final category is comprised of 
rules which are sought by the exercise of ijtihad (personal 
reasoning) by means of qiyas (analogy). 

Although in his chapter on al-bayan Shaft*! discusses certain 
characteristics of the Qur'an, that chapter is, apparently, in¬ 
tended to be only an introduction to a fuller treatment of the 
Qur’an, from a juridical viewpoint, in subsequent chapters. 
At the end of chapter II, on al-bayan, he discusses the Arabic 
eloquence of the Qur’an—one of its distinguishing features— 
which, to the Muslims, is the chief evidence of the miracle 
(i*jaz) of this Book. 105 

a°* p or a discussion on the meaning of al-bayan see al-Ghazzali, al~ 
Mustasfa, Vol. I, pp. 304-66; Abu Ishaq al-Shatibl, al-Muwafaqat, ed. ’Abd- 
Allah DuTaz (Cairo, n. d.), Vol. Ill, pp. 308-14; Sayf al-Dln al-Amidi, 
al-lkkam Fi Usui al-Ahkam (Cairo, 1347/1928), Vol. II, pp. 121-34. 

ao& The doctrine of the miracle of the Qur’an has been discussed by 
several Muslim scholars. For a full exposition of the doctrine, see al* 
Baqillam, Kitdb 1'jdz al-Qur'dn, ed. Ahmad Saqr (Cairo, 1954); \Abd 
al-Qahlr al-Jurjani, Dald'tl al-Vjd.Zt ed. M. Tawit (Tetuan, n. d.) , 2 vols. 
For a sur v cy of works dealing with the question of i'jaz, see Nairn al- 
Himsi, 7 a'rlkh Fikrat I'jaz at-Qur’an (Damascus, 1955) . 
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ShafiTs critical study of the Qur'an from a juridical view¬ 
point led him to the keen observation that the Quranic rules 
and principles fall into various categories. To begin with, he 
divides them into general and particular rules. Some o£ the 
general rules, he observes, are intended to be general, in which 
the particular rules are included. There are general rules in 
which both the general and particular rules are included, and 
there are general rules which are intended to be particular 
rules. 

Then Shaft*! divides the Quranic legislation into a different^ 
set of categories. There are, he observes, general rules the 
meaning of which may be clarified by the context, and there 
are those only the wording of which indicates the implicit 
meaning. There are general rules, he adds, which only the 
sunna can specify as general or particular. 

ShafiTs classification of the Quranic legislation into the 
foregoing categories was not only novel but was hailed as a 
great contribution to the understanding of the Qur'an as a 
source of law. His distinction between the general, which 
embodies general rules and principles of law, and the particu¬ 
lar, which means specific rules, clarified for his contemporaries 
the way toward a deeper understanding of the sources and 
principles of Islamic law. ShafiTs contribution elicited high 
praise. To cite but one example, alVKarablsi told Ahmad b. 
IJanbal—founder of another school of law—that he had under¬ 
stood the precise meaning of the Qur’an only after he had 
read the Risala , 106 

ShafiTs specific reference to the sunna, the Prophet s sayings 
and decisions, to clarify the meaning of a particular piece of 
Quranic legislation or an ambiguous text, brings the sunna 
into the field of Islamic legislation and indicates its specific 
role as a source of law. It is in his discussions of the sunna 
and traditions that we find one of ShafiTs greatest contribu¬ 
tions to Islamic jurisprudence. For although the school of 
tradition laid sufficient emphasis on the sunna, in opposition 
to the school of opinion, in which Shafi*! himself took an active 

10 * Ibn Abi I^atim al-Razi, p. 57; al-Fakhr al-RSzi, p. 20. 



36 ISLAMIC jurisprudence 


part in his early career, it was Shafi'i who made it clear that 
only an authentic tradition from the Prophet is binding and 
constitutes an authoritative source of legislation* Both the 
Hijazi and the Iraqi jurists often accepted traditions that were 
based on local custom or embodied a personal opinion as valid 
for legislation. Shaft*! made a distinction between an authentic 
tradition from the Prophet and a narrative which embodies 
the opinion of a Companion or a leading jurist; the latter may 
be useful in clarifying the meaning of a text, but it should not 
be as binding as a tradition from the Prophet. 

Shafi'i goes on, in the following chapters, to discuss the 
principle of abrogation, by virtue of which a Quranic com¬ 
munication was repealed by a later one. Here he indicates 
again the role of the sunna in its relation to the Qur'an, 
pointing out that the sunna-merely states which of the Quranic 
communications are the abrogating ones and which are the 
abrogated, but he rejects the lianafi doctrine which states that 
the sunna can 'abrogate the/ Qur’an. The Qur'an does not 
abrogate the* sunna directly nor does the sunna abrogate the 
Qur'an; the Prophet, says Shafi'i, always provided a new sunna, 
in conformity with Quranic legislation, when the Quranic 
legislation contradicted an earlier sunna. Thus although he 
stresses the significance of the sunna, he gives it a precise 
definition as a second, authoritative source of law in its relation 
to the Qur'an. 

The sunna includes Muhammad's sayings and decisions. It 
is, therefore, not on the same level as the infallible Quranic 
communications. However, Shafi'i argues, God had imposed 
on men the duty of obedience to His Prophet as well as to 
Him, and he goes on to give evidence that God regards dis¬ 
obedience to the Prophet as disobedience to Him. Accordingly, 
in practice the sunna of the Prophet is a source of legislation 
as valid as the Qur’an. 

But since Shafi'i emphasizes the rule that only an authentic 
sunna, transmitted by reliable authorities, constitutes a valid 
source of law, he devotes a* large portion of the Risdla to a 
study of what constitutes an authentic tradition, who are the 
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reliable transmitters, and why certain authentic traditions are 
contradictory to one another. This latter category, to which 
he pays attention, is as novel as his distinction in the Quranic 
legislation between the general and particular. 

ToShafW there are no contradictory traditions. They appear 
contradictory only to those who do not know the circumstances 
in which they were laid down and who do not realize that 
certain traditions merely qualify others. ShafiTs contribution 
to this field of legal reasoning, although it may raise certain , 
doubts as to the historical evidence of his interpretation, re¬ 
solved a serious problem for the jurists who were faced with 
a great mass of contradictory traditions, ShafiTs method of 
reconciliation, called al-ta*wil (interpretation) , 107 , encouraged 
the acceptance of many a tradition which otherwise would 
have been in danger of being rejected. Thus his solution sup 
plied further material for legal development, but for the 
critical historian it rendered more difficult the problem of 
separating the historical elements from the mass of traditions 
which Muslim publicists accepted without question. 

The latter part of the Risdla deals briefly with ijma* (con¬ 
sensus) , qiyas (analogy), ijtihad (personal reasoning) , istihsan 
(juristic preference), and ikhtilaf (disagreement). Although 
these are important jurisprudential subjects, Shafi'I devotes 
much less space to them than to the Qur’an and sunna. 

ShafiTs doctrine of consensus, as Schacht rightly points out, 
develops continuously in his writings. 108 It begins as the con¬ 
sensus of a few scholars in a certain locality, following Malik's 
method, 109 and becomes a concept that includes the entire 
Muslim community. If the view that the new Risdla was 
written or revised as the last of ShafiTs writings is correct, his 
doctrine of consensus as defined in this work should represent 
his final formulation. In various parts of the Risdla , Shafi‘i 

107 TaVn became the subject of further study by many Muslim scholars. 
See Ibn Qutayba al-DInawarl, Kit&b Ta'wtl Mukhtalaf al-Jfadith (Cairo, 
1326/1909)* 

XM J. Schacht, Origins of Muhammadan Jurisprudence , p. 88. 

10 * Malik, however, recognized the ijma* of the scholars of his own_^ 
locality—Madina. i. 
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refers to the consensus of the scholars as a method of ex¬ 
pounding the law acceptable to contemporary jurists, but in 
his references to the consensus of the community at large, 
specially in the chapter on consensus, 110 he undoubtedly tends 
to invest it with higher authority. Shaft'! ends his chapter on 
consensus by asserting: " He who holds what the Muslim com¬ 
munity holds shall be regarded as following the community, 
and he who holds differently shall be regarded as opposing the 
community he was ordered to follow* So the error comes from 
separation. . . 

The concept vox populi > vox Dei , embodied in a tradition 
which states M My people will never agree on an error,” is not 
cited by Shaft*! in this form, a fact which perhaps indicates 
that it was circulated after his time. But the concept does 
appear in the Risdla , which may well be the source of the 
final formulation of the principle embodied in the tradition 
ascribed to the Prophet Muhammad. 111 ShafiTs doctrine of 
the community at large was opposed by other scholars, in¬ 
cluding his own followers, although Ghazzal! (d. 1111) tried 
to confine the agreement to fundamental principles, leaving 
matters of detail to the consensus of the scholars. 112 The 
fundamental weakness in the doctrine of the consensus of the 
community was procedural—the lack of an adequate method 
which would provide means for the community to arrive at 
an agreement. 113 

Shaft 1 ! discusses ijtihad (personal reasoning) and qiyas 
(analogy) at greater length than consensus, because he tried 
to limit the use of personal reasoning, in the wide and unre¬ 
stricted sense, to the use of analogy. He often uses the terms 

110 See Chap. XI, below. 

111 Gold 2 iher has suggested a possible Roman influence on the Islamic 
doctrine of consensus, but a primitive form of consensus was not new to 
the Arabs. See J. Schacht, Origins of Muhammadan Jurisprudence, pp. 
88, 91. 

111 Ghazzali, aUMustasfa, Vol. I, p. 115. 

111 The lack cf a method by which to arrive at an agreement remained 
the perennial weakness of the doctrine of consensus, and no adequate 
solution was provided by jurists who came after ShSfi*!. See remarks on 
this point in my War and Peace in the Law of Islam , pp. 33-34. 
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qiyas and ijtihSd interchangeably, but obviously he permits 
personal reasoning only through analogy. “ Analogy is of two 
kinds/’ says Shaft*!, " the first, if the case in question is similar 
to the original meaning [of the precedent]. . . . The second, 
if the case in question is similar to several precedents, analogy 
must be applied to the precedent nearest in resemblance and 
most appropriate." 114 He tried;* however, to limit the use of 
analogy to matters of detail; it cannot supersede an authorita¬ 
tive text. Neither should it be based on a special or an ex¬ 
ceptional precedent; analogy must conform to the spirit and 
the general rules and principles of the law. In taking such a 
position Shaft 1 ! established a balance between those who used 
analogy extensively as a source of law and those who rejected 
it altogether. As to istihsan, which the \Jraqi jurists used as a 
method for rejecting one precedent in favor of another, it is 
declared unacceptable by Shafts because it permits virtually 
unlimited use of discretion and personal ^reasoning. Only one 
form of personal reasoning is acceptable to Shafi'i—analogy. 
Even this method is regarded as a weak instrument. In sum¬ 
ming up the sources of the law at the end of the Risala , Shaft*! 
says: M Although I have made decisions [on the basis of con¬ 
sensus and analogy] just as 1 have made decisions on the basis 
of the Book and the sunna, [in the case of consensus and 
analogy] the principle on which I made my decision varies." 115 

Finally, the Risala ends with a discussion of ikhtilaf (dis¬ 
agreement) . Although the jurists before Shafi'i seem to have 
tolerated a greater freedom in the use of disagreement, the 
trend toward the sytematic use of the sources as defined by 
Shaft*! set in motion the movement to limit disagreement. 
Shaft*! states that there are two kinds of disagreement. The 
one is prohibited and the other permitted. He goes on to say: 

On all matters concerning which God provided clear textual evi¬ 
dence in His Book or [a sunna] uttered by the Prophet’s tongue, 

disagreement among those to whom these [texts] are known is 

* 

t 

114 See paragraph 497, below. 

11 'See paragraph 821, below. 
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unlawful* As to matters that are liable to different iqterpreta* 
tions or derived from analogy, so that he who interprets or applies 
analogy arrives at a decision different from that arrived at by 
another, I do not hold that [disagreement] of this kind constitutes 
such strictness as that arising from textual [evidence]. 118 

Thus Shaft*! restricts disagreement only on matters on which 
the scholars may exercise personal reasoning (ijtihad) and on 
which each may take a decision which is right in his own way, 
A case in point is the search for the qibla, the direction of 
the Sacred Mosque. Everyone will have to determine his own 
qibla, by ijtihad, and although each may take a slightly dif¬ 
ferent position from another, everyone is right in his own way. 


SIGNIFICANCE OF THE RISALA 

Shdfi'i as the Founder of the Science of Islamic Juris¬ 
prudence 

THE RISALA, a novel work in the literature of Islamic 
law, gave Shaft*! a name as the founder of-4;he science of u§ul 
abfiqh (roots or sources of the law) . The u$ul had been the 
subject of study by other jurists as attested by the fact that 
Abu Yusuf (d. 182/798) discusses certain aspects of it in his 
Kitdb al-Kharaj, u1 and ShaybanI, one of ShafiTs early friends 
in ‘Iraq, is reputed to have written a book on u§ul. But this 
term had not yet acquired the technical meaning of a science 
dealing specifically with the sources of the law which Shaft*! 
had attached to it. No other jurist seems to have discussed 
the subject in so coherent and systematic a manner, and the 

118 See paragraph 721, below. 

115 Abu Yusuf, Kitdb al-Khardj (Cairo,1352/l934). Abu al-Mu’ayyad b. 
Ahmad al-Makk! regards him as the first who wrote on the subject of 
u$Qt from a Ilanafi point of view. See Makki's Mandqib al~lmdm al-A'zam 
(Hyderabad, 1321/1904), Vol. II, p. 245. 
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Risdla appears to be the first complete and well-organized 
survey of the u§ul, their interrelationship, and how the detailed 
rules and decisions were derived from the authoritative sources. 
It proved to be so excellent a guide of the sharPa that it was 
always referred to as the leading work on the subject. 118 Some 
of the subjects of this book, such as istihsan (juristic prefer¬ 
ence) and 'ilm (legal knowledge), are dealt with more fully 
in the Kitab al-Umm, 119 and a separate work is devoted to the 
study of the Qur'an; 120 but the Risdla is the only compre¬ 
hensive treatise dealing with the subject of u§ul which Shafi‘1 
had written. 

The Risdla , however, is not a complete work on jurispru¬ 
dence dealing with the nature and principles of law, although 
the reader may well form an idea about ShafiTs conception 
of the nature of law since several sections are devoted to an 
exposition of the broad principles and rules of the sharPa. 
The Risdla is in the main a treatise on the nature and use of 
the sources of the sharPa. It was written originally as an 
apologia for the supremacy of traditions, but after its funda¬ 
mental ideas and arguments had been reformulated in Egypt, 
it represented a systematic and critical study of all the sources 
of the law. 

The significance of the Risdla , therefore, lies not so much 
in the detailed matters it discusses, although these have had 
their influences on Muslim jurists, as in the comprehensive 
view of the whole subject of u$ul and in the logical and sys¬ 
tematic method ShafH provided for legal reasoning. The 
originality of the book lies in its new departure in the study 
of jurisprudence. 

From ShafiTs time onward, the Risdla became a textbook 
for students of Muslim jurisprudence. It has been carefully 

118 'Abd al-Rahman Ibn Khaldun, al-Muqaddima, ed, E. M. Quatremfcre 
(Paris, 1858), Vol. Ill, p. 22; trans. F. Rosenthal (London, 1958)/Vol. HI, 
pp. 27-28; and M. Z. al-Kawtharl, Btilugh al-Am&nt FI Sirat al-Im&m 
Muhammad h. aVHasan al-Shaybdni (Cairo, 1555/1937) , p. 67. 

119 Shafi% Kitab al-TJmm, Vol. VII, pp. 250-65, 267-303. 

M0 $hafi% Kitab Ahtkam al-Qui'&n , ed. M. Z, al-Kawthar! (Cairo, 1371/ 
1951) t 2 vols. 
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studied by ShafiTs followers as well as by the followers of 
other schools of law. Al-MuzanI, one of ShafiTs disciples, said 
that he had read the Risdla five hundred times; from each 
reading he had derived a fresh thought* 121 Ibn Hanbal often 
suggested the Risdla to his followers and ranked it in his mind 
among the best of ShafiTs writings. It became a model for 
both jurists and theologians who wrote on the subject. Al- 
Ghazzall, perhaps the greatest Muslim theologian, wrote a 
work on jurisprudence in which he elaborated the theme of 
the Risdla and set forth a study of the sources of law in a 
highly logical and systematic manner in accordance with the 
Shaft'i school of law. 122 

The Risdla became a favorite subject for commentaries 
written by later jurists. Although none of the commentaries 
has been found, we are told by some authorities that at least 
five were composed. One of them was by Abu Bakr al-$ayrafl 
(d. 330/932), who was hailed by al-Subki, a Shafi'i follower, 
as the greatest writer on jurisprudence since Shafi'i himself. 
Other commentators were al-Naysabun (d, 349/960), al-Shashi 
(d. 365/976), al-Jawzaql (d. 378/989), and al-Juwayni (d. 
438/1046). These commentators were all learned in the law 
and theology, and their books were highly regarded in Islamic 
lands. 123 


The Islamization and Idealization of Law 

By providing a precise method of legal reasoning, Shafi'i 
achieved two important results. First, he rationalized on an 
Islamic basis all the law that earlier generations had handed 
down. Not only did he reject the use of sources that were not 

1,1 Bayhaqi, folios 47-48; Ibn Hajar, TazvSli al-Ta‘sis r p. 77. 

1# * al-GhazzSli. al-Mustasfa. He also devoted two other volumes to an 
exposition of the law according to the Shafi'i school, entitled Kitab al- 
Wajiz (Cairo, 1317/1900), 2 vols. 

1,f $ubki, Vol. II, pp. 169-70. Sec also Ibn al-Nadivn, p. 300; and IJajji 
Khalifa, Kashf al-Zunun , ed. G. L. Fliigel (Leipzig and London, 1835-58) , 
Vol. II, p. 873. 
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Islamic, such as custom and personal opinion, but he also 
defined the method by which legal reasoning was restricted 
within the framework of the authoritative sources. Although 
historically the law was derived from both Islamic and non- 
Islamic sources, the process of Islamizing the law was perhaps 
an unconscious movement set in motion from the very begin¬ 
ning of Islam. It was Shaft*!, however, who consciously laid 
down a method of jurisprudence that was intended to confine 
legal reasoning within the framework of Islamic sources. To 
achieve the purpose he inevitably narrowed the free use of 
legal reasoning, and the tendency toward taqltd (literally, 
imitation, i. e., to follow the doctrine of a recognized authority) 
may be said to have begun at that time. In the following 
century, taqlld became the dominating rule. 

Furthermore, ShafiTs logical method led him to assume 
that the decisions and actions of the Prophet had always been 
consistent and rational. In making use of the Prophet’s sunna 
as a source of law, he always assumed that there was no contra¬ 
dictory sunna; if one was ever found, either it must be lacking 
in authenticity or, Shaft*! argued, the circumstances in which 
the contradictory sunna had been provided were not the same. 
In following this line of reasoning, Shaft*! subordinated posi¬ 
tive rules to the sunna and rejected old legal doctrines, even 
though based on sound legal reasoning, whenever they contra¬ 
dicted the authority of the sunna. 

ShafiTs method of jurisprudence was concerned less with 
developing the law that existed in his age than with systema¬ 
tizing a body of law that had already reached a high degree of 
growth. Thus in the Risala Shaft*! paid less attention to the 
problem of developing new principles of law than to the 
problem of how to demonstrate that all the principles and 
rules that existed in His time were derived from recognized 
Islamic sources. 

Closely associated with the Islamization of law, perhaps the 
inevitable result of it, was the tendency to idealize the sfiarPa 
as the perfect legal order. It is true that Quranic legislation 
was regarded as divine from the very beginning, but pre- 
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Islamic law, customary or otherwise, that was not repealed by 
divine legislation was incorporated into Islam after a long 
process of synthesis. All the early Muslim jurists unconsciously 
contributed to the harmonizing of the law with the spirit of 
divine legislation by making decisions in the form of answers 
to practical questions. Thus the idea of regarding as divine 
not only Quranic legislation, but all Islamic law, may be said 
to have begun in early Islamic history. The philosophical 
elaboration of this idea, however, had not yet been fully 
achieved until ShafiTs time. One of ShafiTs main preoccupa¬ 
tions, it will be recalled, was his constant disputations with 
fellow jurists against the use of sources which might infuse 
into the law elements of human legislation. The development 
of the sharl'a after ShafiTs time tended to become gradually 
divorced from the practical needs of the individual and 
oriented toward the common interests of Islam, embodying its 
ethical and religious ideals. 

Notunlike the idea of natural law in medieval Christendom, 
Islamic law was regarded as transcendental and perfect. In 
contrast with positive law, Islamic law was revealed in a super¬ 
natural way and for a supermundane purpose. The jus 
divinum was regarded as the ideal, eternal and just, designed 
for all time and characterized by its universal application to 
all men. 124 The ideal life was the life led in strictest con¬ 
formity with this law. 

In theory the divine law preceded the state and was inde¬ 
pendent of man's own existence. The state was created to 
enforce the law, but if it fails to do so—and in such a case 
the state forfeits its raison d'etre— the individual still remains 
under an obligation to observe the law even in the absence of 
anyone to enforce it. The sanction of the law, which is dis¬ 
tinct from the validity of that law, need not exist. For the 
object of the law is to provide for the individual the right path 
(shari*a), or the ideal life, regardless of the existence of the 
proper authority to enforce it. 125 

*•* See Q. XVIII, 27; XXXIII, 6. 

1M al-Shatibl, Vol. II, pp. 8 ff. 
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The need for<a rational justification of such a system is so 
great that man often seeks to justify it by mere self-convict ion. 12e 
ShafiTs legal reasoning supplied a rationale for the Islamic 
legal order. Deriving his system from the Qur'an, the very 
word of God, and from the model conduct set forth by God’s 
Prophet, Shaft 1 ! demonstrated how every rule of law can con¬ 
form in letter or in spirit to the norms provided by the au¬ 
thoritative sources. In the final formulation of the classical 
system of Islamic law ShafiTs impress remained permanent. 


ShafiTs Influence 


It is not difficult to understand the reason for ShafiTs 
pre-eminence. His vast capacity for work, his extraordinary 
knowledge of the law as well as his broad knowledge of Islamic 
studies, his powerful intellect and his eloquent and lucid ex¬ 
position were devoted exclusively to the study of law. No less 
favorable for his great success were the circumstances in which 
he played his role as the founder of a new school of law. He 
appeared at a time when two rival schools of law were com¬ 
peting for supremacy. There is a saying related by a Muslim 
scholar that the reason ShafiTs life was relatively short was 
that there was still need for some differences of opinion, and 
had' he lived longer, no differences would have survived. 127 
Shaft 1 ! probably never intended to found a school of law after 
his name. Iiis biographers often quote him as saying that he 
merely wished, to teach the truth and had no desire to 
have his name cited as an authority. 128 ShafiTs precise legal 
methodology, however, inevitably limited the number of schools 

1M Submission and self-conviction are urged in many a Quranic com¬ 
munication: Q. II, 2; IV, 136; VI, 155; VII, 204; VIII, 8; XXXIX, 41, etc. 

147 See Mustafa *Abd al-Raziq, Tamhld li Ta’rikh al-Falsafa al-Islamiya 
(Cairo, 1944)p. 237. 

1,8 Ibn Abl HStim al-RazI, pp. 91, 93; Ibn \Abd al-Barr, p. 84; Muzam’s 
Mukhtasar (on the margin of Kitdb al-Umm, Vol. I, p. 2) ; Ibn Hajar. 
Tawdll al’Ta’sU, p. 62, 
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of law that were developing and led to the establishment of 
a separate school of law. 

After ShafiTs death, many legends surrounded the story of 
his life and his iufluence. A tradition from* the Prophet has 
it that at the end of every century a great reformer from his 
house would appear. It has been held that ’Umar b. *Abd al- 
*Azlz (d. 101/720), the eighth Umayyad caliph, was the re¬ 
ligious reformer who appeared at the end of the first century 
of the Islamic era; at the end of the second, it was Shaft'!. 
Other traditions have been related to prove that ShafiTs legal 
doctrine was anticipated and approved by the Prophet. 128 
Later accounts of his life abound with similar stories which 
raised him to the highest saintly position. Although these 
stories lack historical foundation, they should not be dismissed 
as without value, because for centuries they influenced the 
minds of generations that followed. 

Yet ShafiTs role as the founder of a new school of law was 
not the product of a hero cult arising after *his death, as in 
the case of Ibn Hanbal; nor was he, like Abu Uanlfa, the 
titular head of a group of distinguished jurists who all con¬ 
tributed to Hanafi law. His was the active career of a jurist 
who provided the foundation of a new school of law. ShafiTs 
influence as the founder of a school of law began after he 
settled in Egypt, and it rose steadily. Among the leading dis¬ 
ciples who were already active in spreading his earlier doc¬ 
trines in ‘Iraq were men such as Abu 'Ubayd al-Qasim b. 
Sallam (d. 224/838) , 13 * al-Za’farani (d. 260/873), 131 Abu 
Thawr (d. 240/854), 132 Ahmad b. Hanbal (d. 241/856) , 13S 

lft al-KJiatib al-Bsghdadi, Vol. II, p. 69. 

1,0 lbn 'Abd al-Barr, p. 107; SubkI. Vol. I, pp. 27z-74; Ibn Khallikln, 
Wafayat al-A'yan, ed. Muhammad al-Hamid (Cairo, 1948), Vol. Ill, pp. 
225-27. 

1,1 Ibn ’Abd al-Barr, pp. 105-106; Ibn Khallikan, Wafayat al-A'yan t Vol. 
I, pp. 356-57; SubkI, Vol. I, pp. 250-51. 

*»*Ibn Abd al-Barr, p. 107; SubkI, Vol. I, pp. 227-31. 

1M Ibn al-Jawzi, Manaqib al-lmam Ahmad b. lianbal (Cairo, 1349/1931); 
W. M. Patton, Ahmad Ibn Hanbal and the Mihna (Leyden, 1897); Abu 
Zahra, Ahmad lbn lianbal (Cairo, 1947). 
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and al-KarabTsI (d. 245/860). 184 In Makka, he had been fol¬ 
lowed by Abu Bakr al-Hamidl (d. 219/835), 135 Abu Ishaq 
al-Shafrl (d. 237/852), 136 and others. 137 In Egypt his leading 
disciples were al-Buwaytl (d. 231/845) , 138 al-Muzanl (d. 264/ 
877), 139 al-Rab? b. Sulayman al-Jizt (d. 256/869), 140 al-Rabi 1 
b. Sulayman al-Muradi (d. 270/833) , 141 and others. 142 These 
jurists not only recorded ShafiTs words and expounded his 
legal doctrines, but they also spread his teachings to other 
countries and bequeathed his collected writings to succeeding 
generations. 

Cairo and Baghdad, and to a lesser degree Makka, were the 
chief centers from which ShafiTs doctrines first radiated. 
Within a century after his death, the Shafii school gradually 
spread into Madina, Syria, and Central Asia. Shrinking in 
Egypt under Fatimid rule (909/1171), it again became pre¬ 
dominant under §alah al-Dln (d. 564/1169). In the last cen¬ 
turies before the occupation of the central lands of Islam by 
the Ottoman sultans, the Shafi'i school had become the most 
widespread. Adopting the Hanafl school as official, the Otto¬ 
man government helped to establish this school in Constanti¬ 
nople and in many other Islamic centers. With the rise of the 
$afawl dynasty at the opening of the sixteenth century, Persia 
gradually adopted the ShN system. However, the Shaft 1 ! school 

134 Ibn 'Abd al-Barr, p. 106; Ibn Khallikan, Wafaydt al-A'ydn , Vol. I, p. 
399; al-Khatib al-Baghdadi, Vol* II, p. 57; Subkl, Vol. I, pp. 251-56. 

Ibn 'Abd aI*Barr, p. 104; Subki, Vol. I, pp. 263*64. 

134 Subkl, Vol. I, pp. 225-27. 

117 Ibn 'Abd al-Barr, p. 105; and Subkl, Vol. I, pp. 186 ff. 

138 Ibn 'Abd al-Barr, pp. 10910; Subkl, Vol. I, pp. 275-79. 

139 Ibn 'Abd al-Barr,. pp. 110-11; Ibn Khallikan, Wafaydt al-A'ydn, Vol. I, 
pp. 196-97; Subki, Vol. I, pp. 242-44. 

140 Ibn Khallikan, IVafaydt al-A'ydn , Vol. II, pp. 53-54; Nawawi, pp. 
242-43. 

141 Ibn 'Abd al-Barr, p. 112; Ibn Khallikan, Wafaydt al-A'ydn, Vol. II, 
pp. 52-53; Nawawi, pp. 243-44; Subkl, Vol. I, pp, 259-63. 

143 Some members of the 'Abd al-Hakam family, especially 'Abd-Allah b, 
'Abd al-Hakam (d. 214/830) and his sons. See Ibn 'Abd al-Barr, pp. 113- 
14; Subkl, Vol. I, pp. 223-25. 
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remained predominant in Egypt, Syria, the IJijaz, South Arabia, 
parts of the Persian Gulf, East Africa, the Malay Archipelago, 
Daghistan, and parts of Central Asia. 


THE TEXT OF THE RISALA 

Manuscripts 

THERE ARE two manuscripts of the Risala at the 
Dar al-Kutub, the National Library in Cairo. No others have 
been discovered. The first, known as the manuscript of Ibn 
Jama'a, consists of 124 folios. The other, known as the manu¬ 
script of al-Rabi', is the older and by far the more interesting. 
In its present form, it consists of 78 folios; 62 constitute the 
text, and the Test, of more recent vintage, presumably, consist 
of the certificates of readers—persons who had read or heard 
the reading of the original text. The size of the manuscript is 

x 10£ inches. On the whole the writing is clear, although 
not as legible as the manuscript of Ibn Jama'a. Rarely, how¬ 
ever, is it obscure or impossible to read. 

The manuscript of al-RabP is divided into three parts, each 
forming a juz* (tome). This artificial division should not be 
taken to mean that the Risala was originally divided into 
three volumes, since a juz J is more likely to end abruptly in 
the middle of a paragraph rather than at the end of a chapter. 
Such a division was necessitated by the use of three sets of 
notebooks, each set called a juz* and consisting of some twenty 
folios. The copying of books in separate sets of notebooks 
seems to have been a practice common among Muslim writers: 
The artificiality of this division seems to make it advisable not 
to follow it in the present translation. 

The so-called al-Rabi* manuscript, alleged to have been the 
text written by al-Rabi' himself rather than one copied from 
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an older text of al-Rabi', has become a subject of controversy 
among several scholars. Moritz held that it was written in the 
middle of the fourth century (the latter part of the tenth 
century A. D.) , 143 He gave no explanation as to how he arrived 
at this date of the manuscript, but Shaykh Ahmad Shakir (d> 
1958) , an editor of the Risala , with w'hom the present writer 
had the opportunity of discussing this problem shortly before 
his death in Cairo, pointed out that probably Moritz arrived 
at this conclusion on the basis of a statement in the margin of 
the lbn Jama'a manuscript in which it was stated that the 
latter was compared with an older one—the Rabi* manuscript- 
copied in the year 358 of the Hijra. 144 Shakir is of the opinion 
that the Rabi* manuscript must have been about a century 
earlier, at least shortly before the death of al-Rabl* in 270/883, 

Although the difference between Moritz and Shakir in the 
dating of the RabI* manuscript is less than a century, Shakir's 
opinion raises a number of problems. If the date were shortly 
before 270/883, the manuscript would probably have been 
written on papyrus rather than on paper, which had just been 
introduced into Egypt. Moreover, the style of writing, except 
the titles of each juz\ which are in Kufic, is a cursive book 
hand. To these objections Shakir replied that paper had 
already been introduced into Egypt in the late second century 
of the Islamic era and the shift of style from Kufic to cursive 
had already begun. He quoted a statement from al-Qalqashandi 
maintaining that although it is commonly accepted that lbn 
Muqla (d. 328/939) was the first to introduce the new style 
of writing, it had already been, in vogue since the second 
century of the Islamic era. 145 Furthermore, he pointed out 

r 

144 See B. Moritz, Arabic Palaeography (Cairo, 1905), Vol. II, plate 117. 

144 See the introduction to Shakir's edition (Cairo, 1940), pp. 22-23. 

145 Abu al<-'Abbas Ahmad al-Qalqashandi, Kitdb Subh al-'Asha (Cairo, 
1922), Vol. Ill, p. 15; Shakir's introduction, pp. 18-19. For a critical 
evaluation of the commonly accepted fact that lbn Muqla was the first 
to introduce the new Arabic style, see Nabia Abbott, “The Contribution 
of lbn Muqlah to the North Arabic Script/' American Journal of Semitic 
Languages and Literatures , Vol. LVI (1939), pp. 70-83; and The Rise of 
the North Arabic Script (Chicago, 1939) , pp. 33 ff. 
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that there is at the Dar al-Kutub in Cairo a papyrus dated 
195/810, which resembles the Rabi* manuscript in style. How¬ 
ever, this apparent resemblance, which Shakir advanced in 
support of his argument, can be very misleading to nonexperts 
in paleography. Finally, he asserted that the certificates of 
readers often refer to this manuscript as belonging to al-RabP, 
which, in Shakir’s view, wa‘s evidence of its being al-RabP’s 
own copy:. 

There seems to be no conclusive argument in favor of the 
viewpoints of either Shakir or Moritz on the strength of in¬ 
ternal evidence alone. The manuscript would probably have 
been on papyrus were it written in al-RabP’s time, although 
this argument cannot be regarded as conclusive evidence against 
its having been one of the first books written on paper in 
Egypt. 14 ® The style of the manuscript, which became the 
common style only a century after the time of al-RabP, tends 
to support the viewpoint of Moritz. Professor Nabia Abbott, 
an expert in Arabic paleography (with whom the writer dis¬ 
cussed the problem of style on the basis of photographic copies 
of samples of the manuscript), is inclined to accept a fourth- 
century dating. 

As internal evidence fails to support either viewpoint, we 
must call upon-external evidence for a more conclusive argu¬ 
ment. The present writer has examined the manuscript and 
the condition of its paper in particular. The paper, though 
undoubtedly ancient, can give us no final answer on the basis 
of its present condition. A revealing external examination 
may be conducted on the strength of a chemical analysis of 
the paper and ink, an examination which the authorities of 
the Dar al-Kutub seem unprepared to undertake at the present 
moment. Until that is done, an expert opinion on whether 

144 There are books written on paper in the third century of the Islamic 
era, but not from Egypt. Professor Abbott states that “ while one might 
expect a few paper documents to come *out of the third-century Egypt, 
no one would ever expect the Egypt of the early third century to produce 
a paper ,book on any subject whatsoever ” (Nabia Abbott, 4 ‘ A Ninth- 
Century Fragment of the * Thousand Nights Journal of Near Eastern 
Studies, Vol. VIII (1949), p. 144. * 
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the manuscript was written in the third or the fourth century 
of the Islamic era cannot be formed. 


Editions 

Of the four known editions of the Risala , only two deserve 
serious consideration, the Bulaq and the.Shakir editions. The 
other two are inferior in quality and at any rate are based on 
no other known manuscript. 

The Bulaq edition is based on the Ibn Jama'a manuscript 
and constitutes some eighty-two pages of the first volume of 
the Kitab al-Umm , published by the Bulaq Government Press 
in Cairo in 1321/1904. The editor did an extremely competent 
piece o£ work in examining the manuscript, but be confined 
himself, unfortunately, to one manuscript only. With all its 
merits, this remains an uncritical edition of the Risala , lacking, 
among other things, any comparison with the RabP manuscript. 

The Shakir edition, published in Cairo by the lialabl Press 
in 1358/1940, is a more elaborate work running to some 670 
pages and including an introduction, notes, and eight appen¬ 
dices. The erudition and competence of the late learned 
Shaykh, universally recognized by scholars, have rendered 
possible not only the publication of the Risala in a separate 
volume, but also the editing ^and the publication of several 
other works. 

Shakir’s edition is~ based on the so-called al-RabP manu¬ 
script. Shakir confines himself to that text rather than seeking 
to reproduce a reconstruction of the tw<? manuscripts. He 
indicates in the footnotes, however, the verbal differences 
between the Bulaq edition and the al-RabP manuscript. His 
edition is enriched by a number of linguistic and historical 
comments with virtually full references to the Quranic com¬ 
munications. His references to hadith digests are less full and 
often incomplete. He seldom explains ShafH’s terms and legal 
concepts. Nor is the bibliography (pp. 609-610) satisfactory; 
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indeed some of the references in the footnotes are more helpful 
than the bibliography. In comparing the original manuscript 
with the Shakir edition, it is evident that' Shakir has usually 
avoided the incorporation of corrections and comments on the 
original text, and that when he did incorporate them in 
certain instances in the belief that they would improve the 
text, he has indicated them by parentheses. But Shakir's edi¬ 
tion is far from being critical; and the need'for a more com¬ 
plete and scholarly edition continues to exist. 


The Translation 


To the present writer's best knowledge, a complete trans¬ 
lation of the Risala has not been made into any foreign lan¬ 
guage. A brief summary of it is available in Dutch, 147 but this 
lays no claim to completeness of translation. 

Written in broad and often abstract terms, the Risala pre¬ 
sents a number of difficulties to the translator. A translation 
of the meaning only serves to deprive the reader of the spirit 
and significance of the original text; a closely literal* trans¬ 
lation may render the broad abstract concept in the English 
language more specific than the author intended. Shaft*! is 
often fond of expressing his ideas in terse or incomplete sen¬ 
tences which would probably become meaningless in another 
language. The present writer has, therefore, provided the 
equivalent in English in as close and literal a translation as 
possible, with occasional words or sentences added in paren¬ 
theses to complete the meaning of a sentence or to clarify an 
abstract concept. No attempt was made to recast the original 
in a completely modern style. The definitions of basic terms 
and concepts and the supplementary material in the notes may 
help to explain the meaning of the ttin translation. The 
notes are also intended to indicate the principal sources availa¬ 
ble for the material dealt with in the Risala. 

1 L. I. Graf, aUShafi'Vs Verhandeling over de Wortelen van den Fikh 
(Leiden, 1934). 
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Although the original text of the Risdla has undergone 
several revisions and the rewriting of certain portions, some 
of Shafi'i’s ideas have been repeated over and over again, 
though in different forms, and no attempt has been made in 
this translation to omit repetitions. Two chapters of the 
Risdla do not appear to fit into the logical order of the book. 
These are the chapters "On the Nature of God's Orders of 
prohibition and the Prophet's Orders of Prohibition ” and 
“ On Legal Knowledge/' In the original text they follow the 
chapter " On Traditions/' which may have been inserted to 
answer certain points raised by an interlocutor. As the chapter 
on legal knowledge consists of a discussion of a general juris¬ 
prudential nature, it .was deemed necessary to transfer it so 
that it follows the chapter “ On al-Bayan and the chapter 
on the nature of God’s orders of prohibition and the Prophet’s 
orders of prohibition was transposed to the position preceding 
the discussion on traditions. The latter portion of the chapter 
on al-Bayan, dealing with the Arabic character of the Quran, 
has been shifted to form the first section of the chapter M On 
the Book of God/' In order to preserve the character and the 
general scheme of the book which the author laid down, no 
other attempts have been made to change or completely recast 
the structure of the work. 

Neither the original Arabic texts nor the Bulaq edition 
were divided into subdivisions in addition to the basic di¬ 
visions into chapters. The Shakir edition, however, is sub¬ 
divided into numbered paragraphs. Shakir's system, artificially 
divides the book into so many paragraphs that it has been 
abandoned here. The present writer, accordingly, has followed 
a different method in subdividing the chapters into paragraphs. 
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POSTSCRIPT 


COMPARED with the Ibn Jama'a manuscript, the al- 
RabP manuscript is relatively free from the frequent citations 
of blessings which may be found in abundance in later classi¬ 
cal writings. Although most of the blessings in the text of 
al-RabP have been rendered into the nearest English equiva¬ 
lents, it did not seem essential to retain all of them. 

References to such works as the Encyclopaedia of Islam , 
Brockelmann’s Geschichte der Arabischen Literatur, and 
leading dictionaries, which are well-known to students of 
Islam, have been considered unnecessary. 

The abbreviations most frequently used are the following: 

The letter b., if inserted between two names, stands for ibn 
or bin, which means “ the son of.” 

Q is the abbreviation for Qur’an. 

1/632 cites the date according to the Hijra and the Gre¬ 
gorian calendars. 

B and S stand for the Bulaq and Shakir editions. They 
appear in the margin of the translation to indicate the end of 
the corresponding pages of the Bulaq and Shakir editions. 



Jranslation of 

* J 


Sbafi'fs His ala 




[INTRODUCTION] 

IN THE NAME OF GOD, the Merciful, the Cora- 
passionate. 

Abu ‘All al-Hasan b. Habib b. \Abd al-Malik, on the au¬ 
thority of al-Rabi* b. Sulayman al-Muradi, from al-Imara 
Muhammad b. Idris . . . al-ShafHrsaid: ^ 

1. Praise be to God (Allah) who created the heavens and 
the earth, and made the darkness and the light; yet the un¬ 
believers attribute equals to their Lord. 2 Praise be to God to 
whom gratitude for one of His favors cannot be paid save S 7 
through another favor from Him, which necessitates for the 
giver of thanks for His past favors to repay it by a new favor 
which [in turn] makes obligatory upon him gratitude for it. 

Those who describe Him cannot attain to the utmost of His 
greatness, which is as He has described Himself [in the Qur'an] 
and above what His creatures can attribute to Him. I praise 
Him with such praise as is obligatory on account of His kind¬ 
ness and the might of His majesty. I ask help of Him: -The 
help of one save in whom there is no power or might at all. 

I ask Him for His guidance: The guidance whereby no one 
who takes refuge in it will ever be led astray. I ask Him for 
His forgiveness for whatever [offence] I have already com- 

1 Bulaq ed., p. 2. The first few lines of the Rabi' MS are not legible. 

The Bulaq edition is filled with blessings, especially after such names as 
those of God and the Prophet 

*Cf. Q. VI, 1. 

X 

V 
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mitted and for what I have deferred—with the pleading of 
one who confesses himself in a state of servitude 3 and who 
knows that none but He can forgive his offence and save him 
from it. I bear witness that there is no god but God alone, 
who has no associate whatever, and that Muhammad is His 
servant and Apostle. 4 

2. He [God] sent him [to mankind] at a time when men 
were'divided into two groups. 

One of them being the People of the Book, 6 who had 
changed some of its rules, and misbelieved in God, since they 
forged falsehood fashioned by their tongues and mixed it with 
the Truth that God had revealed to them. For God, Blessed sb 

and Most High, mentioned to His Prophet 8 some of their B 2 

misbelief, saying; 

Among them there is a party that twist their tongues with the 

Book, in order that you may reckon it to be a part of the Book, 

and they say; Tt is from God/ although it is not from God; and 

they speak falsehood against God knowingly [Q. Ill, 72]. 

• I. e„ in the service of the Lord. 

4 The recital of this formula, called the profession of faith, con¬ 
stitutes the first of the Five Pillars of Islam (al-arkan al-khamsa), and 
it is the duty of every Mustim to recite it whenever it is deemed neccs- 
sary or commendable. Any individual who desires to become a Muslim 
must first recite it. The other four pillars are: prayer, payment of alms, 
fasjing of the month of Ramadan, and pilgrimage. See ShafiTa Risala, 

Chap. VI. For a detailed discussion of this subject, sec Shafi'I, Kitab 
al-XJmm. Vols. 1-2. 

•Ahl al-Kitib- 1 -People of the Book—are those who possess a Scripture. 

They include Chmtians, Jews, Samaritans, Sabians, and Magians (Zoroas- 
trians). For a discussion on their status in Islamic law, see Majid Khad- 
duri, War and Peace in the Law of Islam , Chap. 17. 

• Although Shafi'i uses the terms " Apostle ” (rasul) and " Prophet" 

(nabl) , no distinction is made between the two, and they seem to him 
to be synonymous. Muslim publicists, however, have distinguished between 
the two terms: A Prophet is a man who receives divine revelations; an 
Apostle is a man who not only receives divine revelations but also 
communicates them to men. Thus every Apostle is a Prophet, but not 
every Prophet is an Apostte. See Nasafi’s Creed (with a commentary by 
al-Taftazani), ed. E. E. Elder (New York, 1950) p p. 21; $adr al-Din b. 

'All b. Ab! at-'Izz, Sharh al-Tahawiya, ed. Ahmad Muhammad Shakir 
(Cairo, 1373/1954), pp. 95-96; A. J. Wcnsinck, The Mustim Creed (Cam¬ 
bridge, 1932), pp. 203-204. For a broad philosophical treatment, see F. 
Rahman, Prophecy in Islam (London, 1958). 
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And He said: 

So woe to those who write the Book with their hands and then 
say: * This is from God/ that they may sell it for a little price. 
Woe to them for what their hands have written, and woe to them 
for their earnings [Q. II, 73]. 

And He, Blessed and Most High, said: 

The Jews say: 4 ‘Uzayr* is the son of God/ and the Christians 
say: ‘The Messiah is the son of God’; that is the utterance of 
their mouths, conforming to what was formerly said by those who 
had previously disbelieved—God oppose them! How they are 
perverted! They have taken their rabbis and their monks as 
lords rather than God, although the Messiah is the son of Mary, 
and they were commanded to worship only one God. There is 
no God at all but Him. Exalted is He above what they associate 
[with him] [Q. IX, 30-31], 

And He, Blessed and Most High, said: 

Didst thou not see those who have received a portion of the Book 
believing in the idol and the vain thing and saying to those 
who misbelieved: ‘ These are better guided than those who have 
believed [in the revelation of the Qur'an] ’ ? Those are they 
whom God cursed, whomsoever God curses shall never find for 
himself any defender [Q. IV, 54-55]. 

The other [group] was that of those who misbelieved in 
God and created [something] that God did not permit. They 
set up with their hands stones and wood and images that they 
found pleasing and gave them names that they forged and 
called them gods and worshipped them. When they were 
pleased with [something] other than what they worshiped, 
they cast [the latter] away and set up with their hands that 
other [thing] and worshiped it—those were the Arabs. 8 

* Although the Jews can hardly think of Ezra as the son of God, 'Uzayr 
has been generally identified with Ezra. See Tabari, Tafsir (Cairo, 1958), 
Vol. XIV, pp. 201-205; J. Walker, “Who is 'Uzayr/' Moslem World , Vol. 
XIX (1929), pp. 303-306; and 'Uzayr in Shorter Encyclopedia of Islam , 
p. 617. 

*Shafil refers to the religious practices of the Arabs before the rise 
of Islam. 
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3. A group of the Persians followed their path in this 
respect and in the worship of whatever they pleased, whether 
fish or beast or star or fire or something else. 

Wherefore God mentioned to His Prophet one of the answers 
of some of this sort [of men] who worshiped other than Him, 
quoting from them: 

We, indeed, found our fathers forming a community, so we follow 
in their footsteps [Q. XLIII, 21]. 

And He, Blessed and Most High, quoted their saying: 

Do not abandon your gods; do not abandon Wadd or Suwa‘, or 
Yaghuth and Ya*uq, or Nasr.® Thus they led many astray [Q. Sio 
LXXI, 22-23]. 

And the Most High said: 

And mention Abraham in the Book; surely he was a trusty man, 
a prophet, when he said to his father: * Father, why worshipest 
thou that which neither hears nor sees, nor avails thee anything? ' 

[Q. XIX, 42-43]. 

And He said: 

And recite to them the story of Abraham. When he said to his 
father and his people: 4 What do you serve? ' They said: * We 
serve idols, and to them we continue cleaving.' He said: ‘Do 
they hear you when you pray, or profit you or harm?' [Q. XXVI, 
69-73]. 

Concerning this group, reminding them of his favors, and 
warning them all of their erring, and His favor to those of 
them who believed. He said: 

Remember the favor of God to you when you were enemies; for 
He brought your hearts together and by His favor you became 
brothers. You were on the brink of a pit of fire and He delivered 
you from it. Thus God makes His signs clear for you, perchance 
you will let yourselves be guided [Q. Ill, 98-99]. 

* Wadd, Suwa*, Yaghuth, Ya'uq, and Nasr were idols worshipped by the 
Arabs before Islam. See Hisham b. al-Kalbi, Kitab al-Asndm; English 
translation by Nabih Fans, Book of Idols (Princeton, 1952), pp. 8, 9, 10. 

These idols, according to Bayd^wl, were originally the names of saintly 
persons whom the Arabs raised to the level of divinity. See Baydawi's 
Tafsir (Cairo, 1305/1887), p. 762. 
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4. [Shaft*!] said: Before His deliverance of them by Muham¬ 
mad, God's blessing and peace be upon him, they were mis¬ 
believers, individually and collectively, having in common the 
gravest of things: The disbelief in God and committing what 
He does not permit. God is High above what they profess. 
There is no God other than He, exalted be He with praise 
of him, Lord and Creator of all things. Whoever of them is 
alive is as [He] described his state: living, working, speaking 
under the anger cjf his Lord, increasing his -disobedience. 
Whoever has died is as [He] described his word and his work: 
He has gone to his punishment. 10 

5. When [the revelation embodied in] the decree of the 
heavenly Book reached its appointed time and the Providential 
order became a reality through the manifestation of His re¬ 
ligion, which He chose, after the predominance of disobedience 
to Him, which He disapproved—He opened the gates of His 
heavens by His mercy, just as His Providential order did not 
cease to be executed in His foreknowledge at the time of the 
revelation of His law in the past centuries. For He, Blessed 
and Most High, said: 

The people were one nation; then God set forth the prophets 

as bringers of good tidings and warners [Q. II, 209]. 

The One whom He chose for His revelation, the Elect One 
for His message, the One favored above all His creatures 
through the gift of His mercy and the sealing of His prophecy 
and the most universal of whatever He sent any messenger 
with previously, was Muhammad, His servant and His Apostle. 
Mention of him is upraised together with mention of Him in 
this life. He is the intercessor whose intercession is looked for 
in the next life. He is the purest of His creatures in soul; the 
One who combines most fully every character that is pleasing 
to Him in spiritual and temporal life. He is the best [in 
mankind] in ancestry and family. 

And He acquainted us and all mankind with his [Muham- 


su 


812 


10 Cf. Q. Ill, 185; and XI, 19. 
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mad's] special graces and their universal benefit for religion, 
and the life of this world. 11 For of him He said: 

There has come to you an apostle from among yourselves; grievous 
. unto him is the difficulty you have experienced, 12 who is watchful 
over you, and who is gentle and compassionate with the believers 
[Q. IX, 129]. 

And He said: 

. „ . That you might warn the Mother of Cities and those around 
it [Q. XL11, 5]. 

The Mother of Cities is Makka, the city of his [Muham¬ 
mad’s] people. 

And He said: 

And warn thy clan, thy nearest kin [Q. XXVI, 214]. 

And He said: 

Surely it is a reminder to thee and to thy people, and assuredly 
you will be questioned [Q. XLIII, 43]. 

6. Shaft*! said: Concerning [God's] saying, “Surely It is a 
reminder to thee and to thy people," [Q. XLIII, 43] [Sufyan] 
b. ‘Uyayna, on the authority of Ibn Abi Najih from Mujahid, 
told us: It has been asked: “ To whom did the m&n [Mu¬ 
hammad] belong? ” “To the Arabs/' was the reply; and it 
was asked: “To what [tribe] of the Arabs? ’’ “ To Quraysh," 
was the reply. 

7. Shafi‘1 said: Mujahid’s comment on [God's saying] is so 
clear in the text [of the Qur’an] that it needs no explanation. 

God, praise be to Him, specified [Muhammad's] people and 
his nearest of kin in [the message of] warning—and included 
all mankind in it after them—and raised the Apostle's renown 
through the Qur'an; 13 furthermore. He distinguished his si4 
people in the message when He commissioned him to warn, a 3 

11 Cf. BuUq ed., p. 3. 

11 See Lane's Lexicon, p. 2168. 
l * Cf. Q. XCIV* 4. 
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in accordance with His saying [in the Qur'an]: “Warn thy 
clan, thy nearest of kin “ [Q. XXVI, 214], 

A few of those who are learned in the Qur'an have asserted 
that the Apostle said: 

Men of ‘Abd-ManafI 1 4 God has sent me to warn my nearest of 

kin, and you are those nearest of kin. 

8. Shaft 4 ! said: [Sufyan] b. 4 Uyayna told us from Ibn Abi 
Najih from Mujahid who [in giving the meaning of God's 
saying]: “And we have raised for thee thy reputation" [Q. 
XCIV, 4], said: “ Whenever I [God] am mentioned, you 
[Muhammad] are mentioned too" [e.g., in the word of wit¬ 
ness]: “I profess that there is no god at all but God and that 
Muhammad is the Apostle of God." 15 

9. [Shaft 4 ! said]: This means (but God knows best) the in¬ 
clusion of [Muhammad's] name in [pronouncing] the profes¬ 
sion of the faith and in the calling of the believers to prayer. 
It may also mean mentioning his name in reading the Qur'an, 
in acts of obedience and avoiding disobedience. 

May Gud bless and give peace to our Prophet whenever his 
name is mentioned by those who may remember, or omitted 
by those who disregard him. May God bless him among the 
first and the last generation, with the most favorable, most 
abundant and most gracious blessing that He has bestowed 
upon any of His creatures. May He grant you and us virtue 
by His blessing upon Him more than he granted to any of his 
nation by His blessing and peace. May His peace and mercy 
and blessing be upon [Muhammad]. May God reward him 
on our behalf with the most abundant reward bestowed on 
'any messenger sent on behalf of those to whom he was sent. 
For God has delivered us from falsehood lft through him and 
made us members of the best community established for men 

14 Descendants of 'Abd-Manif b. Qusayy of the tribe of Quraysh. Sec 
Ibn Hisham, Kitab Sirat Sayyidinna Muhammad, ed. Ferdinand Wiisten- 
feld (Gottingen, 1858-60), pp. 68-75; Mus'ab b. 'Abd-Allah al-Zubayri, 
Kitab Nasab Quraysh, ed. Levy Provencal (Cairo, 1955), pp. 14-17. 

u See Q. XXXVII, 34; XLVIII, 29. 

14 Which in turn leads to death (Tahlika). 
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by following His religion with which he was well-pleased, He 
chose for us and by virtue of which [religion] He made pure 
His angels and those of His creatures He favored with it. $i$ 
No blessing—hidden or visible—has ever descended upon us, 
through which we obtained spiritual or temporal gain or by 
which spiritual or temporal hurt was dispelled, but Muham¬ 
mad was the cause of its dispatch, the leader to its benefit and 
guide to its right way; he is the defender against falsehood and 
[dissipator of] the sources of evil, which oppose righteousness, 
and Warner against whatever causes falsehood, and he is ever 
ready with advice for guidance and warning [against evil]. 

May God's blessings be upon him and his family as His bles¬ 
sings were upon Abraham and his family. Thou [God] art 
praiseworthy and glorious! 

10. God revealed to him His Book, of which He said: 

And verily it is a Book sublime, falsehood comes not to it from 
before or from behind; a revelation from One who is All-wise 
and Praiseworthy [Q. XLI, 41*42]. 

[By virtue of this Book] He brought forth [Muhammad's 
people] from misbelief and ignorance 17 into the light and 
guidance. He made clear to them [in the Book] what He 
permitted—showing favor by permitting His creatures—and 
what He prohibited, as He knows best what pertains to their 
felicity by avoidance of it in this world and in the hereafter. 

He tested their obedience by placing them under obligation 
in word and deed, and by enjoining abstinence from forbidden 
things from which He has warded them off, and He rewarded 
them for their obedience by granting eternal life in Paradise si 7 
and deliverance from His vengeance, whereby His bounty was 
made abundant. Praiseworthy is He. And He taught them 
what He made due [as punishment] for those who disobey 
Him, in contrast to what He made due [as reward] for those 
who obey Him. 

And He admonished them by calling their attention [to the 
experiences] of former people who had more property and 


tT Literally: u blindness.” 
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children and who lived longer and left [behind them] more 
memorable deeds. They enjoyed their fortune during their 
earthly life. When He made His judgement, death took them 
suddenly for their lapses and they received [God's] punish¬ 
ment at the end of their terms of life so that they take prior 
warning of future happening and understand [God's com¬ 
mands] as stated clearly [in the Qur'an] in order to be awake 
before being taken by surprise, and perform [their deeds] 
before the end of the period when an offender is not reproved 
and a ransom is not taken “ on the day when each Soul will 
find brought before it the good and the evil that it has done, 
it will wish that there were a far distance between it and that sis 
day '* [Q* III, 28]. 

All that [God]—glorified be His praise—has revealed in His 
Book is a mercy [from Him] and an evidence [for His existence]. 
Whoever knows [the Book], knows it; and whoever is ignorant 
of it, is ignorant of it. He who is ignorant of it, does not know 
it, and he who knows it, is not ignorant of it. For the public 
is divided into classes with regard to knowledge. Their status 
in learning is according to their rank in knowledge of it. 

It is obligatory upon him who seeks knowledge to exert his 
utmost energy in increasing his knowledge, to be patient with 
every obstacle that may stand in his way, and to be sincere to 
God in understanding His knowledge—whether [to be found] 
in the text [of the Book] or [obtained] by deductive reasoning— 
and t to appeal to God for help, for nothing good is obtainable 
save by God's help. 

For he who has obtained knowledge of God's commands 
from His Book, whether as [provided] in the text or through 
istidlal (inductive reasoning), and—had God's help in word 
and deed in whatever he learned of it—attains virtue in his 
spiritual and temporal [life], doubt leaves him, wisdom en¬ 
lightens his heart and is entitled to the position of imama: 
leadership in religious matters. 

We pray to God—who offers His blessings ere we deserve 
them and who continues to do so in spite of our negligence to 
our obligatory gratefulness to Him, and who made us the best 
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nation on earth—to provide us with an understanding of His si* 
Book, of the sunna of His Prophet, and word and deed which 
would fulfil for us our obligation to Him, and makes obliga¬ 
tory upon us supererogatory [service]. 

11. Shaft*! said: No misfortune will ever descend upon any 
of the followers of God’s religion for which there is no guidance 
in the Book of God to indicate the right way. For God, 
Blessed and Most High, said: 

A Book we have sent down to thee that thou mayest bring forth 
mankind from darkness to light, by the permission of their Lord, 
to the path of the Almighty, the Praiseworthy [Q. XIV, 1]. 

And He said: 

And we sent down to them the reminder, that thou mayest make 
clear to mankind what was sent down to them; and so haply 
they may reflect [Q. XVI, 46]. 

And He said: 

And we have sent down to thee the Book as a clarification for 
everything and as a guidance and a mercy and good tidings to 
the Muslims [Q. XVI, 91]. 

And He said: 

And we have revealed to thee a spirit of our bidding. Thou 
didst not know what the Book was, nor the faith; but We made B4 
it a light by which We guide whomsoever We will of our ser- S20 
vants. And, verily, thou shait be a guide unto a right 18 path. 

[Q. XLII, 52]. 


10 Literally: " straight.” 



Chapter II 



[ON AL-BAYAN (PERSPICUOUS 
DECLARATION) ] 1 

What is al-Bayan? 

12. Shafi'i said: Al-Bayan is a collective term for a 
variety of meanings 2 which have common roots but differing 
ramifications. The least [common denominator] of these linked 
but diverging meanings is that they are [all] a perspicuous 
declaration for those to whom they are addressed, and in 
whose tongue the Qur’an was revealed; 3 they are of almost 
equal value for these persons, although some declarations were 
made emphatically clearer than others, though they differed 
[in clarity] to persons ignorant of the Arab tongue. 

13. Shaft*! said: The sum-total of what God has declared to 
His creatures in His Book, by which He invited them to wor¬ 
ship Him in accordance with His prior decision, includes 
various categories. 

1 Al-bayan may mean either the substance of a certain Quranic com¬ 
munication or making clear the meaning of that substance. The nearest 
equivalent for the first is speech or declaration; for the second, making 
lucid or perspicuous. Since both meanings are often implied in ShafiTs 
usage, the combined terminology “ perspicuous declaration ” has been 
chosen. For the meaning of al-bayan, see al-Ghazzali, al-Mustasfa, Vol. I, 
pp. 153-54; al-Baqillani, I'jaz al-Qur’an , ed. Ahmad $aqr (Cairo, 1954), 
pp. 69-70, 319-320; and the Translator’s Introduction pp. 33-34, above. 

a Ma'an! (singular: Ma'na) may signify either an intention or an ex¬ 
pression of meaning or reason. The English equivalent of meanings, in 
the sense of ideas, is used here. 

• I. e., the Arabs. t 
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One of these is what He has declared to His creatures by 
texts [in the Qur’an], such as the aggregate of duties owing 
to Him: That they shall perform the prayer, pay the zakat 
(alms tax), perform the pilgrimage, and observe the fast. And 
that He has forbidden disgraceful acts 4 —both visible and 
hidden—and in vthe textual [prohibition of] adultery, [the 
drinking of] wine, eating [the flesh of] dead things and of 
blood and pork; and He has made clear to them how to per¬ 
form the duty of [the major] ablution as well as other matters 
stated precisely in the text [of the Qur’an]. $2j 

A second category consists of [those duties] the obligation 
of which He established in His Book, but the modes of which 
He made clear by the tongue of His Prophet. The number 
of prayers [each day] and the [amount of] zakat and their 
time [of fulfilment] are cases in point; but there are other 
[similar] duties which He has revealed in His Book. 

A.third category consists of that which the Apostle of God 
established by example or exhortation, but in'regard to which 
there is no precisely defined rule from God [in the Qur’an], 

For God has laid down in His Book the obligation of obedience 
to His Apostle and recourse to his decision. So he who accepts 
[a duty] on the authority of the Apostle of God accepts it 
by the obligation imposed by God. 

A fourth category consists of what God commanded His 
creatures to seek through ijtihad (personal reasoning) 6 and 
by it put their obedience to the test exactly as He tried their 
obedience by other duties which He had ordered them [to 
fulfil], for the Blessed and Most High said: 

And We shall put you to the trial in order to know those of 

. you who strive and endure, and W? will test your accounts [Q. $22 

XLVII, 33]. 

* Al-faw&hish. 

IjtihSd literally means personal effort to understand the meaning 
implied in a certain rule of law in order to form an opinion. It implies 
personal legal reasoning which should be exercised by applying analogy 
(qiy&s) to an authoritative text such as the Qur’an or tradition. For a 
discussion on the use of ijtihad, see Chap. XIII, below; and J, Schacht, 
Origins of Muhammadan Jurisprudence , pp. 105 f. f 127 f., 132. 
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And He said: 

And that God might try what was in your breasts and sift out 
what was in your hearts [Q. Ill, 148]. 

And He said: 

Perchance your Lord will destroy your enemy, and will make 
you successors in the land, that He may see how you will act 
[Q. VII, 126]. 

14. Shafi‘1 said: [God ordered the performance of prayer] 
in the direction 6 of the Sacred Mosque 7 and said to His 
Prophet: 

Sometimes We see thee turning thy face about toward the heaven. 
So We will turn th6e to a direction that will satisfy thee. Turn 
thy face in the direction of the Sacred Mosque, and wherever you 
are, turn your faces in its direction [Q. II, 139]. 

And He said: 

And from whatever place thou hast gone forth, turn thy face in 
the direction of the Sacred Mosque; and wherever you may be, 
turn your faces in its direction [Q. II, 145]. 

Thus [God], glorified be His praise, guided [men]—should 
they be at a distance from the Sacred Mosque—by using the 
reasoning powers which he has implanted in men and which 
discriminate between things and their opposites and the land¬ 
marks which [He] set up for them when the Sacred Mosque, 
towards which He commanded them to turn their faces, is out 
of sight. For God said: \ 

j 

Tor it is He who has made for you the stars, that you might be 
guided by them in the darkness of land and sea [Q. VI, 97]. 

And He said: 

And by landmarks and by the stars they are guided [Q. XVI, 16]. 

fl The qibla, i. e., the facing of Makka while performing the prayer 
ritual. 

T The Sacred Mosque is at Makka. In the center of the Mosque is 
al-Ka’ba, the sacred shrine of Islam. 


$ 23 
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15. Shafi'I said: 8 Such landmarks may be the mountains, 
the nights and the days, which have winds of known names 
though they blow from different cUrections, and the sun and 
the moon and the stars whose risings and settings and whose 
places in the sky are known. 

Thus [God] prescribed to men the use of personal reasoning 
in turning in the direction of the Sacred Mosque by means of 
guidance to them, which I have described, and so long as men 
use their personal reasoning they will not deviate from His 
command, glorious be His praise; but He did not permit them 
to pray in any direction they wished if the Sacred Mosque 
were out of sight. And He also instructed them about His 
will and providence and said: “ Does man think that he will 
be left roaming at will? ” [Q. LXXV, 36], “ Left roaming at 
will ” means one who is neither commanded nor prohibited. 

16. [Shafri said]: This [communication] indicates that no 
one—other than the Prophet—is allowed to make a decision 
except by istidlal in the way that I have described con¬ 
cerning these matters and concerning justice and penalties in 
hunting; nor should any man make use of istihsan 9 (juristic 
preference), for to decide by istihsan means initiating some¬ 
thing himself without basing his decision upon a parallel 
example. 

God commanded men that they should call as witnesses two 
men of just character. 10 Just character means acting in 
obedience to God. Thus was the path showing the knowledge 

* Bulaq ed., p. 5. 

• Istihsan is the method of legal reasoning through which the jurist 
seeks an opinion for which there is either no authority in the tradition 
or for which there are two authorities, one of them being preferred. For 
ShafiTs arguments against istihsan, see Chap. XIV, below; and Kitdb 
al-Umm, Vol. VII, pp. 267 ff. 

10 Two men of just character ('adl) constitute the minimum number 
of witnesses required in testimony (shahada). The witness must be 
’adl—equitable, just, well-known for telling the truth—therefore it means 
the possession of a cha acter which renders his testimony valid. The 
nearest equivalent therefore is the combination " just character/' See 
Ibn Farhun, Tabsirat al-iiukkam (Cairo, 1302/1884), Vol. I, pp. 173, 204; 
and E. Tyan, Histone de Vorganisation judictaire en pays d’Islam (Paris, 
1938), Vol. I, pp. 349-72. 
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of justice or injustice. This [subject] has been dealt with in 
its proper place, 11 and I have cited examples which .1 hope 
have indicated [the meaning] of others not dealt with in 
parallel situations. 


al-Bayan I 

17 . Shafi*! said: 12 With respect to visitation [of the Ka'ba], 13 
God, Blessed and Most High, said: 

Whoever makes use of the minor pilgrimage in order to perform 
the [great] Pilgrimage, shall bring as an offering what he can 
easily afford; but if he finds none, then a fast of three days in 
the course of Pilgrimage, and seven upon your return, that is 
ten altogether; that applies to those whose families are not present 
at the Sacred Mosque [Q. II, 192]. 

Thus it was clearly understood by those to whom this com¬ 
munication was addressed that the three-day fasting during 
Pilgrimage and the seven-day [fasting] after the return [from 
Pilgrimage] make ten days altogether. For God said: “ These 
are ten altogether ” [Q. II, 192]. This communication was 
either intended to state precisely [the meaning] or to instruct 
men that if three are added to seven the total is,ten. And 

He said; 

« 

We had an appointment with Moses for thirty nights, and We 
completed them with ten [more] so that the full period of his 
Lord's appointment was forty nights [Q. VII, 138]. 

“See Chap. XIII, below. 

“ Bulaq ed., p. 5. 

13 There are two kinds of pilgrimages: the major and the minor; the 
first (al-hajj) is the fifth of the five pillars (arkan) of Islam (see Chap. 
1, note 4; and paragraph 155, below), which must be performed at the 
tenth of the month of Dhu-al-Hijja, during .the 'Id al-adha; the second 
('Umra) is the minor or lesser pilgrimage which might be performed at 
any other time. The major pilgrimage i$ a duty to be performed by those 
who are able, at least once in a lifetime; the other is supererogatory. See 
paragraph 156, below. 


S2j5 
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So it was dearly understood by those to whom this com¬ 
munication was addressed that thirty and ten nights make 
forty. 

Shaft*! said: 14 God’s saying: " Forty nights” may either 
mean the same as the foregoing communication, namely, that 
if thirty are added to ten the total is forty, or it may have 
been intended to specify more clearly the meaning. 

18. Shaft 1 ! said: 15 God said: 

Fasting is prescribed for you as it was for those before you; per¬ 
haps you will show piety. A certain number of days [of fasting], 
but if any of you be sick or on a journey, then a number of other 
days [Q. II, 179-180]. 

And He said: 

* 

The month of Ramadan in which the Qur'an was sent down as 
guidance for the people and as clear signs of the guidance and 
the salvation 18 (furqan) —so let those of you who witness [the 
arrival of] the month fast it; but if anyone is sick or on a journey 
[let him fast] a number of other days [Q.-Jl, 181]. 

Thus [God] laid down the duty [for men] to fast, specifying 
that it shall be for a month; and the mouth, according to [the 
Arabs] is the period between two [successive] crescents, which 
may be either thirty or twenty-nine [days]. 'The guidance im¬ 
plied in this legislation, as well as in the two foregoing ones, 
is to state more clearly the total number. 

The most likely interpretation [of this communication] is 
that it specifies the total number of seven and three, and 
thirty and ten, that is, to state more precisely the meaning, 
since men surely must have known these two numbers and 
their totals just as they have known the month of Ramadan. 

14 Bulaq ed., p. 6. 

"Ibid. 

19 The meaning of this word in ihe various communicafions of the 
Qur’an cannot always be precisely determined. It may mean salvation, 
separation, proof,or simplya communication. See Jurjani,p. Ill; Noldcke 
and Schwally, C eschichte des Qoranj (Leipzig, 1919) „ Vol. I, p. 31; and 
Richard Bell, Introduction to the Qur'an (Edinburgh, 1953) , pp. 136-38 
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19 . Shafts saidr 17 God, Blessed and Most High, said: 

When you stand up for the Prayer, wash your faces and your 
hands up to the elbows, and wipe your heads, and your feet up 
to the ankles; and if you are polluted, purify yourselves [Q. V, 

8-9]. 

And He said: 

]S/or (when you are] polluted, then purify yourselves, unless you S 28 
be travellers on the road. 18 

Thus God’s Book has provided a precise definition of [the 
duty of] ablution, which must be distinguished from cleansing 
with stones (istinja'), and purifying from pollution. 10 

It has been laid down that [the duty of] washing the face 
and the limbs must be performed by a minimum of one 
[washing] for each, and it may mean more than once. The 
Prophet has specified that [the duty of] ablution shall be per¬ 
formed once, but he himself performed it three times. It 
follows that the minimum requirement in performing [ablu¬ 
tion] is to wash the limb once. The minimum requirement 1 
for [complete] washing is likewise once. Since only once is 
[the legal] requirement, the three [washings] are optional. 

The sunna laid down that three stones are required to per¬ 
form cleansing (istinja’) , and the Prophet indicated what con¬ 
stitutes ablution and complete washing. He also indicated 
that the ankles and the elbows should be included in the 
washing, for the text [in the Qur’an] may mean washing [the 

JT Bulaq ed., p. 6. 

18 Q. IV, 46. The latter part of this communication is not given by 
Shaft*!. 

10 For the meaning of ablution, see Chap. VII, section 2, below. Cleansing 
with stones after defecation is istinja*, and cleaning from janaba (pollu¬ 
tion) is prerequisite for purification. See ShiftTs Kitdb al-Umm > Vol. I, 
pp. 18. 38. 
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body], either excluding the two limits (the ankles and elbows) 
or including them. Since the Apostle of God said: '* Woe to 
the [unwashed] heels from the fire of hell/' he obviously 
specified washing rather than wiping. 

20. Shaft*! said: 20 God said: 

His parents receive, each of them, a sixth of what he has left, 
if he has children; but if he has no children and his heirs are 
his parents, then his mother receives a third; if, however, he has 
brothers, his mother receives a sixth [Q. IV, 12]. 

And He said: 

A half of what your wives leave belongs, to you if they have no 
children; but if they have children, a fourth of what they leave 
belongs to you, after any bequests they may have made or debts 
[have been paid], ... If a man—or a woman—whose property 
is inherited has no direct heirs, but has a brother or a sister, 
each of the two receives a sixth; if they be more than that, they 
share in a third, after any bequests he may have made-or debts 
[have been paid], without prejudice one to the other—a charge 
from God; verily God is All-knowing, All-gracious [Q. IV, 13, 

15-16]. 

These textual legislations [in the Qur’an] have rendered 
other narrative unnecessary. God, however, made a condition 
that [an estate should not be distributed] until bequests are 
executed and debts are paid. Thus the narrative indicates that S3o 
a bequest should not exceed one third [of the estate]. 21 


al-Bdyan III 

21- Shaft*! said: 22 God, Blessed and Most High, said: 

Verily the Prayer has become for the believers a thing prescribed 
for stated times [Q. IV, 104], 

w BxUiq ed., p. 6. 

» See Tabari, Tafsir . Vol. VIII, pp. 30 ff. 

■** Btiliq cd., p. 6. 
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And He said: 

Observe the Prayer and pay the alms tax (al-zakat) [Q. II, 40; 
and other similar communications]. 

And He said: 

And perform the major (hajj) and minor ( € umra) pilgrimages 
to God [Q. II, 192]. 

Then He specified clearly by the tongue of His Apostle the 
required number of prayers, their times and the modes of 
their performance; the amount of zakat and the times of its 
payment; the performance of the major (liajj) and minor 
(*umra) pilgrimages and when these duties are required or 
not required and when [the Prophet’s] sunnas are in agree¬ 
ment or contradictory with each other. Other parallels may S3i 
be found in the Qur’an and the sunna. b 6 


al-Bayan IV 

22. Shafri said: [Al-Bayan] includes all that the Apostle has 
provided in the sunna concerning which there is no [legis¬ 
lation in the] Book. There is in this book, 2 *—concerning God’s 
favoring mankind [with the ability] to understand the Book 
and Wisdom—a proof that Wisdom is the sunna of the Apostle 
of God. 24 

Included in what I have stated concerning God’s command 
to His creatures ordering obedience to the Apostle and speci- 

“See paragraph 87, below. 

31 In a broad sense al-hikma is synonymous with the Truth and it 
includes, legally speaking, all the orders of prohibition and permission. 
See JurjanI, pp. 96-97; and al-Mutarrazi, Kitab al-Mughrib (Hyderabad, 
1328/1911), Vol. I, p. 133. Shaft 4 !, however, uses the terra Specifically for 
legal orders derived from the sunna, distinguishing it from legal orders 
based on divine communication. His opinion is,based on the following 
Quranic communications; Q. II, 123, 231, 146; IV, 113; XXXIII, 34; and 
LXII, 2, in which wisdom follows the Qur’an and is interpreted to mean 
the sunna. See paragraphs 160-62, 192-95; and Tabari, Tafstr, Vol. Ill, 
\ on. »6-88. 
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tying the place it has in religion, 25 is a proof of the precise 
definition of the duties stated in the Qur’an, which consists 
of the following categories: 

The first category is what the Book has laid down with such 
clarity that nothing further—in addition to revelation (tanzil)— 
was needed. 

The second category consists in what is dearly stated in 
the obligation imposed [by God] ordering obedience to the 
Prophet. The Apostle in his turn precisely stated on the 
authority of God what the duties are, 20 upon whom they are 
binding, and in what circumstances 2T some of them are re- 
quired or not required, and when they are binding. 

The third category consists in what [God] has specified only 
in the sunna of His Prophet, in the absence of a textual [legis¬ 
lation in the] Book. 

23. Shaft 1 ! said: 29 Everything [in the sunna of the Prophet] 
is a clear explanation for the [divine communication in the] 
Book of God. 

So he who accepts the duties to God [laid down] in His 
Book should accept the sunna of the Apostle by God's com¬ 
mand ordering His creatures to obey the Apostle and to 
have recourse to his decision. For he who accepts [a duty] on 
the authority of the Apostle accepts it from God, since God 
has imposed the obligation to obey [the Prophet]. 22 

The acceptance of [all the duties] laid down in both the 
Book of God and the sunna of the Apostle means the ac¬ 
ceptance of each one as imposed by God, despite the differing 
reasons for the acceptance of what He permitted or prohibited, 
commanded, or punished in various ways as He pleased, glori¬ 
fied be His praise. For He said ,§ He will not be questioned 
about what He does, but they will be questioned ” [Q. XXI, 23], 


16 See paragraph 88. below. 

M Singular in the Arabic lext. 

Literally: " at what time/ 1 
“ Bulaq ed., p. 7, 

■•See Chap. VII, below. 
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al-Bayan V 

24. Shaft’! said: 30 God, Blessed and Most High, said: 

And from whatever place thou hast gone forth, turn thy face in 
the direction of the Sacred Mosque; and wherever you may be, 
turn your faces in its direction [Q. II, 145]. 

Thus [God] laid down the duty that wherever men may be 
they must turn their faces in the direction [of the Sacred 
Mosque]. 51 

The [use of the] term " direction " means that if the object 
[the Sacred Mosque] is seen, then [the prayer] in that direction 
is determined [by sight]; but if [the Mosque] is out of sight, 
the direction is determined by ijtihad (personal reasoning) — 
that is all that one is required to do. 

God said: 

It is He who has appointed for you the stars, that by them you 
may be guided through the darkness of land and sea [Q. VI, 97]. 

And He said: 

And by landmarks and by the stars they might be guided [Q. 
XVI, 16]. 

Thus [God] has set landmarks [for men to be guided by] and 
erected the Sacred Mosque in whose direction they were 
ordered to turn their faces [in prayer]. Their turning in that 
direction [is determined either] by the landmarks set up by 
Him or by the reasoning powers which He implaqtfed in them 
to recognize the landmarks. All this is a clear declaration and 
a favor from Him, glorious be His praise. 

25. And He said: 

And call in as witnesses two persons of just character from among 
yourselves [Q. LXV, 2]. 

,0 Bul&q ed., p. 7. 

11 Part of paragraph 105 to the end of paragraph 110 [Shakir’s ed.] arc 
omitted because they merely explain the literal meaning of the words 
shatr, and jiha, equivalent Co 11 toward” or “direction" (i.e., of the 
Sacred Mosque in Makka). 


S 34 
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And He said: 

Such witnesses as you approve of [Q. II, 282]. 

'A 

[God] specified that [the person] of just character is he who 
acts in accordance with [the command to obey God]. Thus 
any one who seemed to be acting in accordance with [the 
command to obey God] was regarded as of just character, and 
any one who acted contrary [to the command to obey God] 
was regarded as lacking in just character. 

26, [God], glorified be His praise, said: 

Do not kill game when you are in pilgrim sanctity: whoever of 
you kill it intentionally, there shall be compensation equal to 
what he has killed from [his] flocks, as two persons of just charac¬ 
ter among you shall decide—an offering to be delivered at .the 
Ka'ba [Q. V, 96]* 

Equal compensation in kind literally means the nearest in 
size to the body [of the game killed]. The viewpoints of the 
Companions of the Apostle who expressed an opinion on game 
are at one that compensation should be the nearest in size 
to the body of the game. We should therefore examine the 
game killed, and whatever of the livestock is found to resem¬ 
ble it in size should be paid in compensation. 

Equal compensation in kind for the livestock does not mean 
compensation in price save in a far-fetched interpretation. 
Of the two meanings, the literal is the more appropriate. 
This [literal meaning] is sought by ijtihad, which any man 
who makes a decision should apply in [determining] equal 
compensation. 

27. This kind of [legal] knowledge is an example of what 
I have already discussed, [namely], that no one at all should 
[give an opinion] on a specific matter by merely saying: It is 
permitted or prohibited, unless he is certain of [legal] knowl¬ 
edge, and this knowledge must be based on the Qur'an and 
the sunna, or [derived] from ijma* (consensus) and qiyas 
(analogy). The subject dealt with in this chapter belongs to 
analogy, on the strength of which the right direction in 
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prayer, just character, and equal compensation are to be S39 
determined. 

Analogy is [the method of reasoning] through which indica¬ 
tions are sought from parallel precedents in the Qur’an or the 
sunna—since these are the authoritative sources of the truth- 
in determining what I have already stated such as the direction 
in prayer, just character, and equal compensation. [Analogy’s] 
conformity [to precedent] should be based on two conditions: 

The first is that God or His Apostle have either prohibited 
a certain act 82 by an [explicit] text [in the Qur’an and the 
sunna] or permitted it by an [implied] reason. If such a reason 
is found in the absence of a specific text in the Book or the 
sunna, the act should be prohibited or permitted in con¬ 
formity with the [implied] reason of permission or prohibition. 

[The second] i$ that we may find a certain act analogous 
to only one aspect of a certain precedent and analogous to 
another aspect of another precedent, but neither the latter 
nor the former provides a close analogy. In such a case, 
analogy should be applied to the closest one as I have stated 
[in] the example of the killing of game. 

28. Shafii said: There are two [categories of] viewpoints 
concerning [legal] knowledge: one of them is ijma* (agree¬ 
ment) and the other is ikhtilaf (disagreement). These wifk 
be dealt with elswhere [in this book ]. 88 A case in point of 
our knowledge cf the Book of God is that the entire Book 
of God has been revealed in the Arab tongue. And [our] 340 
knowledge of the abrogating and abrogated [communications] 
of the Book of God , 84 the duties imposed [by. God] through 
His revelations, the ethics [of the Book], guidance and per¬ 
missibility [as provided in the Book]. And knowledge of the 
position in which God has placed His Prophet as it is pre¬ 
cisely defined in the commands of His Book and in the 
utterances of His Prophet; and of what He meant by the sum 

“ Shifil uses the broad term shay 1 which means, literally, a thing. 

" See Chaps. XI and XV, below; and Kitdb al-Umm, Vol. VII, pp. 
250-65.“ 

14 For al-nasihh wp al-mansukh, see Chap. V, below. 
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total of the duties imposed by Him and upon whom [they are 
binding], whether upon all His creatures or only upon some 
of them, rather than others; and [the .obligation] laid down 
by God ordering obedience to His Prophet and recourse to 
his decision; and knowledge of the parables demonstrating 
obedience to God and indicating how to avoid disobedience 
to Him as well as how to avoid missing one's iown fortune 
and how to increase supererogatory favor [are all provided in 
the Book of God]. 

It is the duty of those who have [legal] knowledge never to 
express an opinion unless it is based on certainty. There are 
cases where men have discussed matters relating to [legal] 
knowledge when, if only they had abstained from so doing, 
abstention would have been more appropriate and safer, I trust. 



Chapter III 



[ON LEGAL KNOWLEDGE] 1 


29. Someone asked me: 2 What is [legal] knowledge and 
how much should men know of it? 

30. Shafi'l replied: Legal knowledge is of two kinds: one 
is for the general public, and no sober and mature person 
should be ignorant of it. 

31. He asked: For example? 

32. [Shafi'l] replied: For example, that the daily prayers are 
five, 3 that men owe it to God to fast the month of Ramadan, 
to make the pilgrimage to the [Sacred] House whenever they 
are able, and to-[pay] the legal alms in their estate; that He 
[God] has prohibited usury, 4 adultery, homicide, theft, [the 
drinking of] wine, and [everything] of that sort which He has 
obligated men to comprehend, to perform, to pay in their 
property, and to abstain from [because] He has forbidden it to 
them. 

This kind of knowledge may be found textually in the Book 

l The heading is not in Shakir’s edition, but may be found in the Bulaq 
edition, p. 50. This section, moved from its place following the chapter 
on traditions, deals with a broad jurisprudential subject, not on tradi¬ 
tions as a source of the shari’a. The subject matter of this chapter has 
been dealt with more fully in ShafiYs Kitdb al-Umm, Vol. VII, pp. L 250- 
65; edited and published in a separate booklet by Ahmad Muhammad 
Shakir tinder the title Juma* al-'Itm (Cairo, 1940). 

*The opening statement, “ Shafi'l said/* is omitted. 

* Bulaq ed„ p. 50. 

4 Bulaq ed., p. 50. 
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of God, or may be found generally among the people of Islam. 

The public relates it from the preceding public and ascribes 
it to the Apostle of God,.nobody ever questioning its ascrip¬ 
tion or its binding force upon them. It is the kind of knowl¬ 
edge which admits of error neither in its narrative nor in its S3s$ 
interpretation; it is not permissible to question it* 

33. He asked: What is the second kind? „ 

34. Shaft*! replied: It consists of the detailed duties and 
rules obligatory on men, concerning which there exists neither 
a text in the Book of God, nor regarding most of them, a 
sunna. Whenever a sunna exists [in this case], it is of the kind 
related by few authorities, not by the public, and is subject 
to different interpretations arrived at by analogy. 

35. He asked: Is [legal knowledge of] this kind as obliga¬ 
tory as the other, or is it not obligatory so that he who acquires 
such knowledge performs a supererogatory act, and he who 
neglects it falls not into error? Or, is there a third kind, S 359 
derived from a narrative (khabar) or analogy? 

36. [Shaft*!] replied: There is a third kind [of knowledge]. 

37. He asked: Will you explain it, give its source, and state 
what [portion] of it is obligatory, and on whom it is binding 
and on whom it is not binding? 

38. [Shaft*!] replied: The public is incapable oh knowing 
this kind of knowledge, nor can all specialists obtain it. But 
those who do obtain it should not all neglect it. If some can 
obtain it, the others are relieved of the duty [of obtaining it]; 
but those who do obtain it will be rewarded. 

39. He asked: Will you cite a narrative or any other rele¬ 
vant information as a basis for [using] analogy? 

40. [Shaft*!] replied: God has imposed the [duty of] jihad 
as laid down in His Book and uttered by His Prophet's tongue. 

He stressed the calling [of men to fulfil] the jihad [duty] 6 
as follows: 

God has bought from the believers their selves and their posses¬ 
sions against [the gift of] Paradise. They fight in the way of God; 

♦ 

•For the legal meaning of jihad, see M. Khadduri. War and Peace in 
the Law of Islam , Chap. 5. 
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they kill, and are killed; that is a promise binding upon God in 
the Torah and Gospel and the Qur’an; and who fulfils his cove¬ 
nant better than God? So rejoice in the bargain you have made 
with Him. That is the mighty triumph [Q. IX, 112]. 

And He said: 

Fight the polytheists totally as they fight you totally; • and know 
that God is with the godfearing [Q. IX, 36]. 

And He said: 

Slay the polytheists wherever you find them, and take them, and 
confine them, and lie in ambush for them everywhere. But if 
they repent and perform the prayer and pay the zakat, then set 
them free. God is All-forgiving, All-compassionate [Q. IX, 5]. 

T 

And He said: 

Fight those who do not believe in God nor in the Last Day, who 
do not forbid what God and His Apostle have made forbidden, 
and who do not practice the religion of truth, of those who have S361 
been given the Book, until they pay the jizya out of hand and 
have been humbled [Q. IX, 29]. 

41. ‘Abd al-*Az!z b. Muhammad al-Darawardi 7 told us from 
Muhammad b. *Amr b. \Alqama from Abu Salama [b. *Abd 
al-Rahman] from Abu Hurayra, who said that the Apostle of 
God said: 

I shall continue to fight the unbelievers until they say: 1 There 
is no god but God/ if they make this pronouncement they shall 
be secured their blood and property, unless taken for its price, 
and their reward shall be given by God.® 

And God, glorified be His praise, said: 

O believers, what is the matter with you, that when it is said to 

• Bell's substitution of the word u continuously M is fitting in this com¬ 
munication, but it alters the literal meaning of the text. See Richard 
Bell, The Qur'an, Vol. I, p. 178. 

7 Bulaq ed., p. 50. 

■ See Abu D5wud, Sunan (Cairo, 1935), Vol, III, p. 44. 
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you: 4 Go forth in the way of God/ you sink down to the ground?. 7 
Are you so content with this present life as to neglect the Here' 
after? The enjoyment of this life is little in comparison with the 
Hereafter. If you do not go forth, He will .inflict upon you a 
painful punishment, and instead of you He will substitute another 
people; and you will not hurt Him at all, for God is powerful 
over everything [Q. IX, 38-39]. 

4 

And He said: 

Go forth, light and heavy! Struggle in God's way with your 
possessions and yourselves! That is better for you, did you but s.3q 
know [Q. IX, 41]. 

42. [Shaft 4 !] said: These communications mean that the 
jihad, and rising up in arms in particular, is obligatory for 
all able-bodied [believers], exempting no one, just as prayer, 
pilgrimage and [payment of] alms are performed, and no 
person is permitted to perform the duty for another, since 
performance by one will not fulfil the duty for another. 

They may also mean that the duty of [jihad] is a collective 
(kifaya) duty different from that of prayer: Those who per¬ 
form it in the war against the polytheists will fulfil the duty 
and receive the supererogatory merit, thereby preventing those B50 
who have stayed behind from falling into error. 

But God has not put the two [categories of men] on an 
equal footing, for He said: 

Such believers who sit at home-unless they have an injury- 
are not the equals of those who fight in the path of God with 
their possessions and their selves. God has given precedence to $30 
those who fight with their possessions and their selves over those 
who sit at home. God has promised the best of things to both, 
and He has preferred those who fight over those who sit at home 
by [granting them] a mighty reward [Q. IV, 97]. 

The literal meaning of this communication is that the duty 
is obligatory on all men. 9 

•Cf. Bulaq ed., p. $1, which incorporates this statement with the 
question of the interlocutor. See Shakir's comment in the Risala, p. 364, 
n. 2. 
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43 . He asked: Where is the proof for your opinion that if 
some people perform the duty, the others would be relieved 
G f punishment? 

44 . [Shafi*i] said: It is in the communication [that I have 
just cited]. 

45. He asked: In what part of it? 

46. [Shafi'i] replied: God said: “ Yet to each God has 
promised the best of things/* 

Thus God has promised " the best of things ” for those who 
stayed behind and could not go to the jihad, although he 
clearly specified his preference for those who went to the 
jihad over those who stayed at home. If those who stayed at 
home were in error, while others were fighting, they would be 
committing a sin, unless God forgives them, rather than 
receiving 44 the best of things/’ 

47. He asked: Is there any other [proof]? 

48. [Shaft*!] replied: Yes, God said: 

It is not for the believers to go forth all together, but why should 

not a party of every section of them go forth, to become learned 

in religion, and to warn their people when they return to them, 

perhaps they will beware [Q. IX, 125], 

[When] the Apostle went to battle he was accompanied by 
some of his companions while others stayed at home; for 'All 
b. Abi T^lib stayed at home during the battle of Tabuk. Nor 
did God ordain that all Muslims were under obligation to go 
to battle, for He said: 44 Why should not a party of every 
section of them go forth? ” So He made it known that going 
into battle was obligatory on some, not on all, [just] as knowl¬ 
edge of the law is not obligatory on all but on some, save the 
fundamental duties which should be known to all men. But 
God knows best. 

49. Shafi'i said : 10 In like manner are other duties , 11 the 
fulfilment of which is intended to be collective; wherever 


11 Bullq ed„ p. 51. 

“Singular in the Arabic text. 
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i 


they are performed by some Muslims collectively, those who 
do not perform them will not fall in error. 

If all men failed to perform the duty so that no able-bodied 
man went forth to battle, all, I am afraid, would fall into 
error (although I am certain that this would never happen) 
in accordance with [God’s] saying: 

If you do not go forth, He will inflict upon you a painful punish¬ 
ment [Q. IX, 39], 

50. He asked: What is the meaning [of this communication]? 

51- [ShafiT) replied: It weans 12 that it is not permissible 
that all men should fail to 4 ‘ go forth but that if some go 
forth, so that a sufficient number fulfils [the collective duty], 
the others do not fall into error, because the going forth by 
some would fulfil the [duty of] 4 going forth/ 

52. He asked: Are there examples other than the jihad? 

53. [Shafi'i] replied: [Yes, such as] the funeral and burial 
prayers, the performance of which should not be neglected; 
but men are not all under the obligation to attend to their 
performance, for those who perform them will relieve those sier 
who do not from falling into error/ 

In the same [category falls the duty to] reply to a salutation. 

For God said: 

When you are greeted with a greeting, respond with a better one, 
i or return it. Verily God keeps account of everything [Q; IV, 88]. 

The Apostle of God said: 

He who is standing shall greet him who is sitting. If [only] one 

• replies* to a greeting, lie would fulfil [the duty] on behalf of the 

others.* 3 ** ri 

-j 

These are merely intended to mean that a reply must be 
made. So the response of the few fulfils the duty for all who 
are obligated to reply, for the [collective] response is sufficient. 

12 Literally: “The indication in it." '* - Ji 

13 Malik, al‘Muwatta\ ed. M. F. 'Abd al-Baql (Cairo, 1951) *Vol. 11, 

p. 959; Abu Dawud, Vol. IV, p. 351. «, * 

iS’A ' ..i# -* * 1 : *ri 
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So far as I have been informed, the Muslims have continued 
to act as I have stated, from the time of the Prophet to the 
present. Only a few men must know the law, attend the 
funeral service, perform the jihad and respond to greeting, 
while others are exempt. So those who know the law, perform 
the jihad, attend the funeral service, and respond to a greeting 
will be rewarded, while others do not fall into error"since a 
sufficient number fulfil the [collective] duty. 
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[ON THE BOOK OF GOD] 


[Arabic Character oj the Qur'an ] l 

54. One ot them said: There are in the Qur’an Arabic 
and foreign [words], 

55. Shafii replied: 2 The Qur'an indicates that there is no 
portion in the Book of Gotl that is not in the Arab tongue. 
He who expressed such an opinion [concerning foreign words 
in the Qur'an] may have found some [men] who accepted it 
by [sheer] submission (taqlld) a to his authority, leaving the 
matter of proof up to him and to those who have disagreed 
with him. However, by mere submission they have neglected 
[their duty]; God forgiveth them and us. 4 But, perhaps, he 
who expressed the opinion that there are in the Qur'an [words] 
which are not of the Arab tongue—and his opinion was accepted 
by others—meant that there are certain particular [words] 
which are not understood by some Arabs. 

Of all tongut s, that of the Arabs is the richest and the most 
extensive in vocabulary. Do we know any man except a 

1 This section constitutes the latter part oE the chapter on al-bayan. 
Cf. Shikir'j cd., paragraph 133. 

9 Butaq cd., p. 8. 

•Literally: "imitation.'* This word-is- used'-as thc-oppositc of rj tihad 
or the exercise of personal reasoning. 

* For ShaftTs warning against taqlid, sec Mu/ani's A tukhlnsnr (margin 
of the Kitnb cIT/nm, Vul. I, p. 2). 
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prophet who apprehended all of it? However, no portion of 
it escapes everyone, so that there is always someone who 
knows it. Knowledge [of this tongue] to the Arabs is Iil e the 
knowledge of the sunna to the jurists (fuqaha 1 ) : We know 
of no one who possesses a knowledge of all the sunna without 
missing a portion of it. So if the knowledge of all the scholars 
is gathered together, the entire sunna would be known. [How¬ 
ever], if the knowledge of each scholar is taken separately, 
each might be found lacking in some portion of it, yet what 
each may lack can be found among the others. 

They [the scholars] may be divided, into various classes: 
Those who possess^he greater portion [of the sunna], although 
they may have lacked some of it, and others who know less 
than the others. The little of the sunna which may not be 
known to [the scholar] who possesses the greater part of it is 
not evidence that knowledge of it should be sought from 
[scholars of] another class, but that what is lacking should 
rather be sought from among his colleagues [of the same 
class] until the entire sunna of the beloved Prophet® is 
gathered by each scholar separately. They [the scholars] vary 
as to the degree of their comprehension [of the sunna]. 

In Iik* manner is the [knowledge concerning the] tongue 
of the Arabs by the scholars 6 and the public: No part of it 
will be missed by them all, nor should it be sought from other 
[people]; for no one can learn [this tongue] save he who has 
learned it from [the Arabs], nor can anyone be as fluent [in 
this tongue] as they unless he has followed them in the way 
they learned it. He who has learned it from them should be 
regarded as one of the people of that tongue. 

Those who have adopted [tongues] other [than the Arabic], 
have done so because they have neglected [this tongue]; if 
they return to it, they will belong to its people. 

Knowledge of the [Arabic] tongue is more widely spread 
.among the majority of Arabs than knowledge of the sunna 
among the scholars. 7 

•Literally: "Whom I love more than my father and mother." 

• al-Khassa literally means the few, i. e. the scholars. 

1 BOlaq ed., " Among the majority of the scholars/' p. 8. 
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56. If someone says: May we not find some foreigners who 
[are capable of] uttering some [words] in the Arab tongue? 

This may be explained, as I have said, by the possibility of 
learning them from [the Arabs]; otherwise 8 none could [possi¬ 
bly] utter more than a few [words]. And he who has uttered 
a few [words] will be [regarded as] belonging to the Arabs. 

But we do not deny that [there may exist] in foreign tongues 
certain words, whether acquired or transmitted, which may 
be similar to those of the Arab tongue, just as some words in 
one foreign tongue may be similar to those in others, although 
these [tongues are spoken in] separate countries and are dif¬ 
ferent and unrelated to one another despite the similarity in 
some of the words. 

57. Someone may ask: What is the proof that the Book of 
God was [communicated] in a pure Arab tongue, unmixed 
with others? 

58: [Shafi'I replied]: The proof is [to be found] in the Book 
of God [itself], for God said: 

We never sent any messenger save with the tongue of his people a a 

[Q, XIV, 4]. 

59. But if someone says: [Each of] the messengers before 
Muhammad was sent to his own people, while Muhammad 
was* sent to all mankind. This may either mean that [Mu¬ 
hammad] was sent with the tongue of his people and that all 
others must learn his tongue—or whatever they can learn of 
it—or that Muhammad was sent with the tongues of all [man¬ 
kind]. Is there any evidence that'he was sent with the tongue 

of his own people rather than with foreign tongues? S45 

60. Shafhl replied: 9 Since tongues vary so much that dif¬ 
ferent [people] cannot understand one another, some must 
adopt the language of the others. And preference must be 
given to the tongue which others adopt. 

The people who are fit to.receive such a preference are those 

1 Literally: " For if he were not of those who learned it from them.’' 

* BulSq ed., p. 9; ShafiVs reply begins with the statement: “ The evi¬ 
dence for it is to be found in the Book of God.” 
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whose tongue is their Prophet’s tongue. It is not permissible— 
but God knows best—for the people of [the Prophet’s] tongue 
to become the followers of peoples whose tongues are other 
than that [of the Prophet] even in a single letter; but rather 
all other tongues should follow his tongue, and all the peoples 
of earlier religions should follow his religion. For God has 
declared this in more than one communication of His Book. 
He said: 

Verily it is the revelation of the Lord of the worlds, brought 
down by the Faithful Spirit, upon thy heart, that thou mayest be 
of those who warn, in a clear Arabic tongue [Q. XXVI, 192-195]. 

And He said: 

Thus have We sent it down as an Arabic Law [Q. XIII, 37]. 

And He said: 

And so We have revealed to thee an Arabic Qur’an in order that 
thou mayest warn the Mother of the Towns and the people of its 
vicinity [Q. XLII, 5]. 

And He said: 

Ha* MIm 10 

By the clear Book x 

Behold, We have made it an Arabic Qur’an, perchance ye will 
understand [Q. XLIII, 1-2]. 

And He said: 

An Arabic Qur’an with no crookedness in it, perchance they will 
be Godfearing [Q. XXXIX, 29]. 

61. Shaft*! said: Thus [God] has given evidence in each of 
the [foregoing] communications that His Book is Arabic, and 
He confirmed this by His disavowal—glorified be His praise— 
of any other tongue than the Arab tongue in two [further] 
communications of His Book. 

[God], the Blessed and Most High, said: 

10 These are some of the obscure letters that are found at the beginning 
of certain Quranic chapters. 
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We kno^y well that they say: * It is only a human being who 
teaches him the tongue of him they hint at is foreign, but this 
is a clear Arabic tongue [Q. XVI, 105]. 

And He said: r 

If We had made it a foreign Qur'an, they would have said: Why 
are not its communications made distinct? What, foreign and 
Arabic [Q. XLI, 41]? 

62. Shaft‘I said: He [God] has made us cognizant of the 
significance of His favors 11 by virtue of the [Prophet's] place 
with which He has favored us. For He said: 

There lias come to you a messenger from among yourselves, 
grievous to him is your suffering, watchful he is over you, and 
with the believers, he is gentle and compassionate [Q. IX, 129]. 

And He said: 

It is He who has raised up among the untutored people a mes¬ 
senger from among them to recite to them His signs, and to 
purify them, and to teach them the Book and the Wisdom, 
though they were hitherto in manifest error [Q. LXII, 2]. 

Among those favors which [God] made His Prophet cog¬ 
nizant of, is what He said [to him]: 

It is assuredly a reminder to thee and thy people [Q. XLIII, 43]. 

Thus [God] has favored the [Prophet's] people by asso¬ 
ciating their name with his name in His Book. 

And He said: 

And warn thy clan, thy nearest kin [Q. XXVI, 214]. 

And He said: 

In order that thou mayest warn the Mother of the Towns and 
those around it [Q. XLII, 5]. 

The Mother of the Towns is Makka, 12 the city [of the 

11 Bulaq ed., p. 9. 

11 All Muslim commentators are agreed that the Mother of Towns is 
Makka. Richard Bell, however, suggests that it is probably Madina. See 
Richard Bell, The Qur’an, Vol. II, p. 484, n. 3. 
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prophet] and of'His people. Thus [God] mentioned them in 
His Book as a special [people] and included them among those 
who were warned as a whole, and decreed that they were to 
be warned in their Arabic tongue—the tongue of the [Prophet’s] 
people in particular. 

It is obligatory upon every Muslim to learn the Arab tongue 
to the utmost of his power in order [to be able] to profess 
through it that 44 there is no God at all but God and Muham¬ 
mad is His servant and Apostle/’ and to - recite in it [i. e., the 
Arabic tongue] the Book of God, and to utter in mentioning 
what is incumbent upon him, the takbir, 13 and what is com¬ 
manded, the tasblh, 14 the tashahhud 15 and others. 

Whatever is additional of the language which God made to 
be the language of him [Muhammad] by whom He sealed 
His prophethood and by whom He revealed the last of His 
Books—is for his [man's] welfare, just as it is his [duty] to 
learn [how] to pray and recite the dhikr 1 * in it, to visit the 
[Sacred] House 17 and perform its duties, to turn [in prayer] 
in the direction to which he should turn/ 8 and to be a fol¬ 
lower [in the performance] of the duties imposed upon him or 
recommended to him, [rather] than to be followed. 

63. Shafi‘i said: 19 [The reason] I began to explain why the 
Qur’an was communicated in the Arab tongue rather than in 
another, is that no one who understands dearly the total 
meanings of the [legal] knowledge of the Book of God would 
be ignorant of the extensiveness of that tongue and of the 
various meanings [of its words] to be found [just as] there 
are various words for a certain meaning. Doubts which occur 

13 Calling “ God is greatest,*’ 

1111 God be praised/’ 

1B The recital of the salutation and the formula of the profession of 
the faith: " There is no god at all but God and Muhammad is the 
Apostle of God.” 

16 The dhikr is the recital of the praise and glorification of God and 
of his remoteness from every impurity or imperfection. See Lane, Lexicon , 
p. 909 . 

17 al-Ka , ba. See paragraph 14, above. 

18 I f e., facing the Sacred Mosque in prayer (al-Qibla), 

19 Bulaq ed., p. 9. 
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to one who is ignorant of [the Arab tongue] will disappear 
from him who knows it. 

Calling the attention of the public to the fact that the 
Qur’an was communicated in the Arab tongue in particular 
is [a sincere piece of] advice to [all] Muslims. This advice is 
a duty imposed upon them which must not be put aside and 
is the attainment of a supererogatory act of goodness which 
no one will neglect except him who makes himself foolish and 
who abandons the field of good fortune. Included in faithful¬ 
ness is that the truth 20 shall be explained to them. Both the 
fulfilment of what is right and faithfulness to the Muslims are 
[embodied in our obligation of] obedience to God. And 
obedience to God embraces all good. 

64. Shaft*! said: 21 Sufyan b. *Uyayna told us from Ziyad b. 
‘Ilaqaj who said: I have heard Jarir b. f Abd-Allah saying: “ I 
have paid homage to the Prophet that [I will be] faithful to S50 
every Muslim/' 22 

Ibn *Uyayna [also] told us from Suhayl b. Abi $alih from 
*Ata’ b. Yazld [al-Laythi] from Tamlm al-Darl, that the Prophet 
said: “ Religion is faithfulness/' repeated three times. M To 
whom? ” the Prophet was asked. 23 “ To God, to His Book, to 
His Prophet and to all the Muslims, their leaders and their 
public/' he replied. 24 

65. Shaft*! said: God has addressed His Book to the Arabs $ 51 
in their tongue in accordance with the meanings known to 
them. Included [in the words] " in accordance with the 
meanings they know ” was the extensiveness of their tongue. 

It ;is [God’s] divine disposition to express something, part 
of which is literally general which is intended to be obviously 

tQ Al-Haqq is what is right or the truth in terms of law and religion. 

See Jurjan!, p. 61; al-Muttarrazi, Vol. I, p. 132; and “ Hakk/' in Shorter 
Encyclopaedia of Islam, pp. 126-27. 

81 Bulaq ed., p. 9. 

** Muslim, Schih (Cairo, 1347-49/1929-30)* Vol. II, pp. 36*39; Abu Dawiid, 

Vol. IV, p. 286. 

ss Bulaq ed., p. 9. 

u Bukhari, Vol. I, p. 23; Muslim, Vol. II, pp. 36-39; Abu Dawud, Vol. 

IV* p. 286; Ibn Hanbal* al-Musnad, ed. Ahmad Muhammad Shakir (Cairo, 

1956), Vol. 15* pp. 99-100. 
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general with the first part [of the phrase] not needing the 
second. [Something] “ literally general ” means that [the con¬ 
cept of] the particular is included in the general; that is 
indicated by some [of the words] expressed. Also " literally 
general ” means [only] what is particular, with the word B9 
literally recognized in its context to mean what is not literally 
so. Knowledge of all of this is to be found either in the begin¬ 
ning of what is said or in the middle or at the end. 

[The Arabs] may begin the subject of a speech whose first 
word makes the last clear; and they may begin a speech whose 
last word makes the first clear. And they may speak about 
[a certain] subject, in which they indicate the meaning—just 
as gestures indicate—without clarifying it with words. To them 
this [kind of speech] is of the highest order which only their 
learned understand, not those who are unlearned. They [also] 
call [a certain] object by several names, and one word may 
have several meanings. 

All these [categories of] meanings which I have discussed 
are known to the scholars, although the things they know may S52 
vary: [some] having knowledge of some quite well, while others 
are ignorant of that part of the [Arab] tongue—in which the 
Book of God was communicated and the sunna uttered—are 
unfamiliar with them. Whoever undertakes, therefore, to 
speak in the language they [the Arabs] know, undertakes some¬ 
thing part of which he does not know. And whoever was in 
error without excuse whenever he spoke about something of 
which his knowledge did not embrace the difference between 
what was wrong and right. 25 

16 Since the Qur'an contains quite a few foreign words, the question 
has often been raised whether these do not qualify the Arabic character 
which the Qur’an stresses. There are two schools of thought concerning 
this question. The_ early school,' whose best exponents were Ibn 'Abbas 
(d. 68/687), leading authority in Makka, and Shafi'i, argued that although 
the Arabic language was rich in its vocabulary, it was bound to ihavc 
certain words in common with other languages. A later school of thought 
maintained that foreign words had been adopted by the Arabs in an 
early age, before the Qur’an was communicated, and had become an 
integral part of the Arabic language. Thus when the Qur’an was revealed 
in “ the Arabic language,” those words had already been Arabicizcd. 
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General Declaration of the Book 
Intended to be General in 
Which the Particular Is Included 

66. Shaft*! said: 20 God, Blessed and Most High, said: 

God is the creator o£ everything, and He of everything is a 
guardian [Q. XXXIX, 63]. 

And [God], Blessed and Most High, said: 

It is God who hath created the heavens and the earth [Q. XIV, 
37]. 

And He said: 

There is not a living creature 27 in the earth but God is responsi¬ 
ble for its sustenance [Q. XI, 8]* 

These are examples of general declarations in which no 
particular is included. 

67. Shaft*! said: Everything, including the heaven and the 
earth, things having living spirit, trees and the like—God has 
created them all. And God is responsible for the sustenance 
of every living creature and He knows its lodging place and 
its repository. 28 

And God said: 

It is not for the people of Madina or for the Beduin round about 
them to tarry behind the Apostle of God or to prefer their own 
lives to his [Q. IX, 121]. 

Al-Shajibl (d. 790/1388) argues that there is no question that the Qur’an 
contains foreign words but that, generally speaking, the Book was com¬ 
municated in the Arabic language and that it cannot be understood save 
in the way the Arabic language is understood. See al-Shatibl, Vol. I, pp. 
64-66; al GhazzMI, Vol. I, p. 68; abSuyutL al-ltqdn Fi Vlum al-Qur'an 
(Cairo, 1370/1951), Vol- I, pp. 135-40; and Arthur Jeffery, Foreign Vo¬ 
cabulary of the Qur'&n (Baroda, 1938). 

* 8 Bulaq ed., p. 10. 

* 7 Dabba, incorrectly rendered as beast, is any living creature including 
man (Cf. Richard Bell, The Qur'an, Vol. I, p. 205). 

M A citation from Q. XI, 8. 
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The meaning implied in this communication is like the 
previous one; it specifies those men who [take part] in the 
jihad, whether they are able to fulfil the jihad [duty] or not, 
and that none should put himself before the Prophet. There 
i$ in this communication a general as well as a particular 
[declaration]. 

And [God] said: 

And the oppressed—men, women and children—who say: Our 

Lord, take us out of this city of wrong-doing people [Q. IV, 77]. 

In the same [category] falls God’s saying: 

So . - - until when the two of them came to the people of a city, 

they asked the people for food, but they refused to receive them 

hospitably [Q. XVIII, 76], 

There is an indication in this communication that not all 
the people of the town were asked for food. So this com¬ 
munication has the same meaning [as the preceding one]. 

Moreover, there is in it as well as in [the communication 
concerning] the “city of wrong-doing people,*’ a particular 
[declaration], since not all the people of the town were wrong¬ 
doing; there lived among them Muslims [too], but they were 
a few among many others. 

There are [several] other examples in the Qur’an, but these 
are sufficient, I trust; and there are examples in the sunna 
cited in their proper places [of this book]. 


The Explicit General Declaration of the Book 
In,Which the General and the Particular 
Are Included 

68. Shafi'I said: 29 God, Blessed and Most High, said: 

O ye people, We have created you male and female and made 
you peoples and tribes, that you may know one another. Verily, 

•• BtUiq e«L, p. 10. 
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v 

the noblest among you in the sight of God is the most godfearing 
of you [Q. XLIX, 13]. * 

i- 

And [God], Blessed and Most High, said: 

i. 

O ye who have believed, fasting is prescribed for you as it was 
for those before you; perhaps you will be godfearing. A certain 
number of days; but if any of you be sick or on a journey, then 
a number of other days [Q. II, 179-80]. 

And He said: « n ~ 

Verily the Prayer has become for the believers a thing prescribed 
for stated times [Q. IV, 104], > y 

69. [ShafM] said: It is evident from the Book of God that 
general and particular [declarations] are included in the two 
[foregoing] communications. * * 

As to^the general, it is in God’s saying: ^ sss 

We have created you male and female and made you peoples and 
tribes, that you may know one another [Q, XLIX, 13]. 

For all souls addressed by this communication, whether in 
the time of the Prophet or before or after him, were created 
male or female, and [made] peoples and tribes. 

The particular may be found in God’s saying: 

The noblest among you in the sight of God is the most God¬ 
fearing [Q. XLIX, 13]. 

s * 

For fear of God is obligatory on [the person] who can com¬ 
prehend it and who belongs to those who are mature of the 
descendants of Adam, excluding the beasts, the lunatics and 
children who have not yet come of age, including those who 
can comprehend -what fear of God means. 

No one should be regarded as god-fearing—or not god- bio 
fearing—unless he is capable of comprehending [its meaning] 
and belongs to [the class of] God-fearing people; if he acts 
contrary to it, he belongs to another class. The Book as well 
as the sunna bear witness to what* I have discussed. For the s57 
Prophet said: / * 
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No obligation is imposed on three: the one asleep, until he 
awakes; the? child/ until He comes of age; and the lunatic, until 
he recovers. 30 i 37 


J; 


Divine legislation concerning fasting and prayer belongs to 
the same [category]: They are obligatory upon the mature and 
the sane—excluding those who are hot mature or who are 
mature but insane—and menstruant 1 women during the period 
of menstruation. 


74 
u 


The Explicit General Declaration of the 
Book Intended To Be All Particular 

70. Shafi*I said: 51 God, Blessed and Most High, said: 

Those to whom the people said: * The people [i. e., the enemy] 
have gathered against you, so be afraid of them.’ But it increased 
them in faith, and they said: * ft is on God that we count, and a 
good guardian is He ’ [Q. Ill, 167]. 

71. Shafi‘1 said: Since there were with the Apostle people 
other than those who gathered against them [i. e., his people], 
and those who informed [his people] were people other than 
those who gathered or were with him—these [also] were certain 
people—the evidences of the Qur’an 32 is, therefore, clear from 
what I have stated that [the Prophet] has gathered for them 
certain people, excluding others. 

[Legal] knowledge conveys certainty that the whole people 
did not gather against them, nor inform them, nor were they 
[i. e., the informed] the whole of the people.^ 

Since the ; term " people ” may either be applied to [a mini¬ 
mum of] three persons or to all the people or to any number 
between three and all, it is correct in the Arab tongue to say 

3 *This tradition was transmitted on the authority of 'A’isha and ’All. 
For the transmission from ’A’isha, see Abu Datvud, Vol. IV, pp. 140-41; 
and for the transmission from ‘All, see Ibn Hanbal, Vol. II, pp. 188, 197 1 
279, 335, 348-49. 

S1 Bulaq ed., p. 11. 

32 Bulaq ed. p 11. 
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that “those to whom the people said “-may constitute [only] 
four persons, and that “ the people who have gathered against 
you/' are those who have departed, from [the battle of] Uhud. 8 * 
Yet these are not too many people [despite the fact that] 
those who gathered are different from those who gathered 
against, and those who informed are different from both* But 
the greater number of the people are those [who remained] in 
their towns who are other than those people who gathered, 
those who gathered against and those who informed. 

72. [Shafi'i] said: And He [God] said: 

O ye people, a parable is coined, so listen to it: Verily those to 
whom you pray, apart from God, will not create a fly, even if 
they were to join together to do it; and if a fly were to snatch 
anything from them, they would never rescue it from him. Feeble 
indeed are the beseecher and the besought [Q. XXII, 72]. 

The 34 meaning commonly implied by this word [i.’e., people] 
is general, applying to all people. But it is clear to those learned 
in the Arab tongue that the meaning implied [here] is some 
of the people, excluding others. For no other [people] were 
addressed by this communication except those who worship 
other gods than God—exalted be He over what they say—since 
there are among them believers who are lunatics and minors 
who do not worship [other] gods than Him. 

73. [Shah 4 !] said: The meaning implied in this text falls in 
the same category as the foregoing one, according to those who 
are learned in the Arab tongue; but the former seems to be 
clearer to persons who are not among the learned, owing to 
several [clear] indications in it. 

74. Shafi'i said: God, Blessed.and Most High, said: 

Then pour forth from where the people have poured forth [Q* 
II, 195]. 

**The people who gathered against the I- phet were the Makkans, 
who fought Muhammad at the battle of Uhud in 3/625. See T*bari f i 
Tafsir, Vol. VII, pp. 404-405. For the battle of Uhud see Ibn HishSm, 
Vol. II, pp. 555-56; trans. Guillaume, pp. 370 ff.; W. Montgomery Ward, 
Muhammad at Medina (Oxford, 1956), pp. 21-29. 

14 “ Shaft*! said ” is omitted. 
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It is certain that not all the people had been present at 
•Arafa 25 in the time of the Apostle, and that it was [only] the 
Apostle and those who had been with him were those to whom 
this communication was addressed. But it is correct in the 
Arab tongue to say: “ Pour forth from where the people have 
poured forth/' meaning [only] some of the people, 

75, Shafii suid: 36 The meaning of this communication falls 
in the same category as the two foregoing ones, and is so 
regarded by the Arabs. The first communication is clearer 
than the second to those who are ignorant of the Arab tongue, 
and the second is clearer to them than the third; but to the 
Arabs there is no difference in clarity among the three, since 
the one possessing the least clarity is as adequate [for compre¬ 
hension] as the one that is clearest to them. For the one who 
listens wants only to comprehend the [meaning of the] saying 
of one who speaks: the least [meaning] that makes him com¬ 
prehend would be sufficient. 

76. [Shaft*! said]: God, glorious be His praise, said: 

People and stones 37 are its fuel [Q. II, 22]. 

The Book of God indicates that [only] some of the people 
would be the fuel, in accordance with God’s saying: 

Verily those to whom the best [reward] has already [been decreed] 

by us—they from it will be far removed [Q. XXI, 101], 


lc After performing the circumambulation of the Ka'ba and/the sal 
(course) from $afa to Marwa, the pilgrims halt at the outlying^aanc- 
tuaries at places called *Arafa, Muzdalifa and Mina. 

M BuISq ed., p. II. 

Probably brimstone (see Richard Bell, The Qur'&n, Vol. I, p. 5, n. 3) . 
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Category [of Declaration] the Meaning 
of Which Is Clarified by the Context 

77. Shafi'I said: 38 God, Blessed and Most High, said: 

And ask them about the town which was bordering the sea, when 
its inhabitants transgressed the sabbath. Their fish came to them 
on the day of their sabbath, right to the shore, but on the day 
when they did not keep sabbath, they did not come to them. 

Thus were we trying them for their ungodliness [Q. VII, 163]. 

[God], glorious be His praise, has at first mentioned the 
subject concerning the town that was bordering the sea; but 
when He stated “ they transgressed the sabbath/* He obviously sea 
meant the people of the town, since the town [itself] can 
neither transgress nor deviate from the sabbath or other bu 
[ matters]. Thus by transgression [God] meant the people of 
the town whom He tried for their violation [of the Sabbath]. 

And He said: 

How many a town which was doing wrong have We broken up, 
and set up after it another people. When they sensed Our power, 
there they were from it running [Q. XXI, 11-12]: 

The meaning implied in this communication falls in the 
same category as the previous one. [God] mentioned the town 
which was broken up, but when He said it was doing wrong, 
it is evident that those who were doing wrong were only the 
people [of the town], not the houses, which [obviously] have 
nothing to do with wrongdoing. And when [God] mentioned 
the people who were established after its destruction and their 
sense of power of Our [i. e., God’s] attack, it is [cjuite] certain 
that he who can sense [Our] power can only be a human being 
who knows what power is. 


88 ed., p. 11. 
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Category [of Declaration ] the Wording of Which 
Indicates the Implicit, not the Explicit [Meaning] 

78 . God, Blessed and Most High, citing the saying of 
Joseph's brothers to their father, said: 

We testify only to what wc know, and against the unseen we 
could not guard. Ask the town in which we have been, and the 
caravan with which we have come; verily we speak the truth 
[Q. XII, 81-82]. 

[The meaning of] this communication [falls in the same 
category] as the previous one, on which those learned in the 
[Arab] tongue do not disagree, that [Joseph's brothers] spoke 
to their father about a matter which touches the people of 
the town and those of the caravan, since the town and the 

J : 

caravan [by themselves] chnnot tell what the truth was. 


General [. Declaration ] Which the Sunna Specifically 
Indicates Is Meant To Be Particular 

79. God, glorious be His praise, said: 

And his parents each receive a sixth of what he has left, if he 
has children; but if he has no children and his heirs are his 
parents, then his mother receives a third; if, however, he has 
brothers, his mother receives a sixth [Q. IV, 12]. 

And He said: 

And half of what your wives leave belongs to you if they have 
no children; but if they have children, a fourth of what they 
have belongs to you, after any bequests may have been made or 
debts [have been paid]. ... To them belongs a fourth of what 
you leave, if you have no children; if you have children, an eighth 
of what you leave belongs to them, after any bequests you may 
have made or debts [have'* been paid]. If a man—or a woman— 
whose property is inherited has no direct heirs, but has a brother 
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* 

or a sister, each of the two receives a sixth; if they be more than 
that, they share in a third, after any bequests you may have made 
or debts [have been paid], without prejudice one to the other; 
a charge from God; verily God is knowing, gracious [Q. IV, 13, 
15-16], 

Thus, [God] made it plain that fathers and wives are among 
those He named in various circumstances, the terms being 
general; but the sunna of the Prophet indicated that this is 
intended to mean only some fathers and wives, excluding 
others, provided that the religion of the fathers, children and 
wives is the same [i.e, Islam] and that each heir is neither a 
killer nor a slave. 30 

80. And He said; 

* 

After any bequests he may have made or debts [have been paid] 
[Q. IV, 15]. 

The Prophet made it clear that bequests must not exceed 
one third [of the deceased’s estate], and the heirs receive the 
two-thirds; and he [also] made it clear that debts take prece¬ 
dence over bequests and inheritance and that neither the be¬ 
quest nor the inheritance [should be distributed] until the 
creditors are [first] paid. 40 

Thus if it were not for the evidence of the sunna and the 
consensus of the people, there would be no inheritance until 
after the bequest [was paid] and the bequest would not fail 
to take precedence over the debt, or be on equal footing with 
the debt. 

81. And God said: 

When you stand up for Prayer, wash your faces and your hands 
up to the elbows, and wipe your heads, and your feet up to the 
ankles [Q. V, 8]. 

[God], glorious be His praise, meant that the feet are in¬ 
tended to be washed [in the same manner] as the face and the 
hands. The literal meaning of this communication is that the 

J *Sce Tabari, Tafsir , Vol. VIII, pp. 5168. 

" Ibid ., pp. 64 68. 
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[duty of the washing of the] feet cannot be fulfilled save by 
what fulfils [the duty of washing] the face or wiping the head. 
However, what was meant by the washing or the wiping of 
the feet, was not all—but [only] some—of those who perform 
the [duty of] ablution.* 1 

Since the Apostle [himself] wiped his shoes and ordered 
those who wore their shoes in a state of purification to do so, 
the sunna of the Apostle indicated that [the duty of] the 
washing or the wiping of the feet meant that [it was obliga¬ 
tory on] some of those who [perform] the duty of ablution, 
not others. 

82. God, Blessed and Most High, said: 

As for the thief, male and female, cut off their hands as a retribu¬ 
tion for that with which they have charged themselves—a chastise¬ 
ment from God [Q. V, 42]. 

The Apostle decreed that “ Hands should [neither be] cut 
off [for the stealing] of fruits nor the spadix of a palm tree, 
and that the hand [of the thief] should not be cut off unless 
the price of the [thing] stolen is a quarter of a dinar 42 or 
more/ 143 

83. And God said: 

The fornicatress and the fornicator—scourge each of them with a 
hundred stripes [Q. XXIV, 2], 

And He [God], concerning slave-women, said: 

If they, having been taken under ihsan, 44 commit an indecency, 
they shall be subject to half the punishment to which those under 
ihsan axe subject [Q. IV, 30]. 

Thus the Qur'an indicated that scourging with a hundred 
41 Ibid., Vol. X, pp. 7-81. 

4 *From the Greek denarion, the gold unit of currency. A din&r wa« 
the equivalent of ten, later more, silver dirhams. 

4 * See Malik, Vol. II, p. 839; Abu DSwud, Vol. IV, pp. 136-37; Cf. Shafil, 
Kitdb al-Vmm , Vol VI, p. 118. 

44 Ihsan is a term applied to a woman who abstains from what i z not 
lawful or from what induces suspicion, A married woman, having a 
husband, possesses both of these significations. See Lane, Lexicon, p. 386. 
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stripes is intended [only] for the free, not the slave-women. And 
when the Apostle stoned rather than scourged the thayyib 44 
adulterer, the sunna of the Prophet specified that the hundred 
stripes are [the penalty] for the free fornicatress and forni¬ 
cator; and that the cuting off, of the hand of the thief Was 
intended to be [the penalty] for one who steals [a thing] from 
a secure place 46 and that the price [of the theft] should be 
[at least] a quarter of a dinar, excluding other things covered 
under the terms " theft ** and " adultery/* 

84. God said: 

And know that if you have taken anything as a spoil, one-fifth 

belongs to God and to the Apostle, and to the near of kin, and 

to orphans, and to the poor and to the wayfarer [Q. VIII, 42]. 

Since the Apostle [is reported to] have given the Banu an 
Hashim and the Banu al-Mut^alib the portion of the share 
belonging to "the near of kin,” 47 the sunna of the Apostle 
gave evidence that the “ near of kin ’"—whom God made par¬ 
takers of the one-fifth share—were the Banu Hashim and the 
Banu al-Muttalib, not others. 

Indeed the whole [tribe] of Quraysh is related [to the 
Prophet]. The [clan of the] Banu 4 Abd Shams is related [to 
the Prophet] equally with the [dan of the] Banu al-Muttalib, 
for they were all the descendants of the same father and 
mother, although some members of the Banu al-Muttalib were 
distinguished by having been descendants from the Banu 
Hashim [too], in distinction from others. 48 

Since the portion of the share [belonging to the near of kin] 

4 *The thayyib is a woman who is not a virgin, or a woman whom a 
man has gone into, or a woman who has become separated from her hus¬ 
band in any manner (by death or divorce), 

4 *I.e., the thing which is well protected, not liable to be picked up 
by people. See a tradition to this effect in Abu Dawud, Vol. IV, p. 138. 

4T The term qurba, literally meaning "way of approach to God/' refers 
in this Quranic verse, as Shaft'! points out, to the Banu Hashim and- the 
Banu al-Mu{taliti. See Bay d awl, pp. 240-41. 

4 * For a study of the Prophet's family relationship with other clans, 
see Ibn Mus'ab al-Zubayrl, Kitdb Nasab Quraysh , ed. E. L£vy*Provencal 
(Cairo, 1953). 
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was not given to all who belonged to the Banu al-Muttalib, 
excluding those whose descent from the Banu Hashim did not 
give them a portion o£ the share, this indicated that they [the 
Banu Hashim] obtained a special portion which others did 
not, only because of their relationship to the stock of [the 
prophet], although they supported the Prophet—as they always 
did—when they entered into his pass (shi*b) . 4g Yet, God, 
glorious be His praise, did not specify [anything] special for 3 68 
them. 

Most certainly [the clan of] the Banu Hashim belonged 
to the [tribe of] Quraysh, but none of them was given a share 
from the one-fifth on account of their descent. The Banu 
Nawfal [enjoyed] the same [blood] relationship, although they 
were distinguished on the grounds of their descent from a 
different mother. S69 

85. [Shafi‘1 said]: God said: 

And know that if you take anything as spoil, one-fifth belongs 
to God and to the Apostle [Q. VIII, 42]. 

Since the Apostle decreed that the booty belongs to the 8 70 
slayer in an attack, the sunna of the Prophet indicated that 
the spoil, which is subject to the [deduction of the] one-fifth 
share provided in the Qur'an, is different from booty, provided 
that the booty was taken in a battle of attack, in distinction 
from booty taken otherwise. But the booty taken in [fighting] 
other than an attack is subject to the one-fifth share in accord¬ 
ance with the sunna, ini the same manner as other spoils. 80 g7i 

Had it not been for the evidence of the sunna and our 
decision on the [basis of the] literal [meaning of the Qur’5n], 
we should have been in favor of punishing everyone to whom g72 
the term stealing applies by the cutting off [of the hand]; and 

44 This is a reference to the counter-alliance of the clans of the Banft 
Hashim and the Banu 'Abd al-Muttalib against the boycott of the tribe 
of Quraysh and its attempt to force the Prophet and his followers to 
abandon Islam. See Ibn Hisham, Vol. I, pp. 230-54. Guillaume, in his 
translation of Ibn Hisham's Life of Muhammad , uses “alley'* for shi'b, 
p. 159. 

Ga Malik, Vol. II, pp. 454-55; Bukhari, Sahih, ed. L. Krehl (Leiden, 
1862-1908), Vol. II, p. 28G; Shaft*!, Kitdb aLUmm. Vol. IV, pp. G6-C7. 
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of scourging every free thayyib adulterer with a hundred 
stripes; and of giving the share of the near of kin to everyone 
related to the Prophet—which might have been extended to 
many sections of the Arabs, owing to the [Prophet’s] blood 
relationship with them—and of regarding the booty subject to 
the one-fifth [rule] in the same manner as a spoil, by treating 
it like other spoils. 



Chapter V 



[ON THE OBLIGATION OF MAN 
TO ACCEPT THE AUTHORITY 
OF THE PROPHET] 

A Declaration Concerning the Duty 
Imposed by God, as Laid Down in 
His Book, [Ordering Men ] To Follow 
jthe Prophet's Sunna 


86 . Shaft 4 ! said: God has placed His Apostle—[in rela¬ 
tion to] His religion, His commands and His Book—in the 
position made clear by Him as a distinguishing standard of 
His religion by imposing the duty of obedience to Him as 
well as prohibiting disobedience to Him. He has made His 
merits evident by associating belief in His Apostle with the 
belief in Him. For God, Blessed and Most High, said: 

So believe in God and His Apostles, and do not say: 44 Three/' 
Refrain; [it will be] better for you. God is only one God. Glory 
be to Him. His having a son is something alien to him [Q. IV, 
169]. 

And He said: 

The believers are only those who have believed in God and His 
Apostle, and who when they are with him on some common affair 
do not go away until they ask his permission [Q. XXIV, 62]. 
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Thus [God] prescribed that the perfect beginning of the 
faith, to which all other things are subordinate, shall be the 
belief in Him and then in His Apostle. For if a person 
believes only in Him, not in His Apostle, the name of the 
perfect faith 1 will never apply to him until he believes in 
His Apostle together with Him. 2 

So the Apostle laid down the sunna [of reciting the Prophet’s 
name together with that of God] for testing the faith of every 
man [as the following tradition indicates]: 

Malik b. Anas told us from Hilal b. Usama from 'Ata* b. 
Yasar from ‘Umar b. al-Hakam, who said: 

I went to the Apostle of God with a slave-girl and I asked him: 

4 1 have taken an oath [to free a slave]; may I free her? * 4 Where 
is God? * the Apostle asked her. 4 In heaven,’ she answered. 
‘And who am I? 4 asked he. 4 You are the Apostle oE Go d/ 
she answered. 4 You may free her/ [the Prophet] said. 8 

[The transmitter’s name, ‘Umar b. al-Hakam]— Shafi'i says— 
should read Mu'awiya b. al-Hakam, for Malik, I believe, lias 
not correctly reported the name, as others did. 

87. Shafi‘1 said: God has imposed the duty on men to obey 
His divine communications as well as the sunna of His Apos¬ 
tle. For He said in His Book: 

-O our Lord, raise up amongst them an Apostle, one of them¬ 
selves, to recite to them Thy signs and to teach them the Book 
and Wisdom and to purify them. Verily Thou art All-mighty, 
All-wise [Q. II, 123]. 

And He, glorious be His praise, said: 

And also we have sent among you an Apostle, one of yourselves, 
to recite to you our signs, and purify you, to teach you the Book 
and the Wisdom, and to teach you what you did not know [Q. 
II, H6]. 

1 1.e., Islam. 

»Cf. Tabari, Tafsir , Vol, IX, pp. 422-23;.Baydawl, pp. 137-38, 474-75. 

* Malik. Vol. II. pp. 776-77. 
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And He said: 

God bestowed a favor upon the believers when He raised up 
amongst them an Apostle, one of themselves, to recite His signs 
to them, to purify them and to teach them the Book, although 
they had formerly been in manifest error [Q. Ill, 158]. 

And He, glorious be His praise, said: 

It is He who has raised up an Apostle among the untutored 
people, one of their number to recite to them His signs, to purify 
them, and to teach them the Book and the Wisdom, though 
formerly they had been in manifest error [Q. LX 11, 2]. 

And He said: 

But remember the goodness which God has shown you and how 
much of the Book and the Wisdom He has sent down to you to 
admonish you thereby [Q. II, 231]. 

And He said: 

God has sent down to thee the Book and the Wisdom, and has 
taught thee what thou did not know before; the bounty of God 
towards thee is ever great [Q. IV, 113]. 

And He said: 

And call to mind the signs of God and the Wisdom which arc 
recited in your houses; verily God is gentle, wel bin formed [Q. 
XXXIII, 34]. 

So God mentioned His Book—which is the Qur'an—and 
Wisdom, and I have heard that those who are learned in the 
Qur'an—whom I approve—hold that Wisdom is the sunna of 
the Apostle of God. This is like what [God Himself] said; 
but God knows best! For the Qur’an is mentioned [first], 
followed by Wisdom; [then] God mentioned His favor to 
mankind by teaching them the Qur’an and Wisdom. So it is 
not permissible for Wisdom to be called here [anything] save 
the sunna of the Apostle of God. For [Wisdom] is closely 
linked to the Book of God, and God has imposed the duty of 
obedience to His Apostle, and imposed on men the obliga- 
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tion to obey his orders. 4 So it is riot permissible to regard 
anything as a duty save that set forth in the Qur'an and the 
sunna of His Apostle. For [God], as we have [just] stated, 
prescribed that the belief in His Apostle shall be associated 
with the belief in Him. 

The sunna of the Apostle makes evident what God meant 
[in the text of His Book], indicating His general and particu¬ 
lar [commands]. He associated the Wisdom [embodied] in the 
sunna with his Book, but made it subordinate [to the Book]. 
Never has God done this for any of His creatures save His 
Apostle. 


God's Command Ordering Obedience to 
the Apostle Is Both Associated with 
Obedience to Him and Ordered Independently 

88 . [Shafi'I said]: God said: 

When God and His Apostle have decreed a matter, it is not for 
a believing man or a woman to exercise a choice in a matter 
affecting him; whoever opposes God and His Apostle has deviated 
into manifest error [Q. XXXIII, 36]. 

And He said: 

O you who believe, obey God and obey the Apostle and those 
in authority among you. If you should quarrel about anything, 
refer it to God and the Apostle, if you believe In God and the 
Last Day. That is better and fairer in the issue [Q. IV, 62]. 

Some scholars have held that " those in authority ” [means] 
the commanders of the Apostle’s army. That is what more 
than one commentator has told us. But God knows best. 5 
This is in accord with what [God] said, for the Arabs who 

4 See paragraph 22, above. 

5 Tabari adds that it may mean the leaders in matters of religion and 
law. See Tabari, Tafstr, Vol, VIII, pp. 495-504; Baydawl, p, 115. 
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had been around Makka knew nothing about command, and 
jthe idea of] some submitting to the command of others was 
repugnant to them. 

When, however, they submitted to [the authority of] the 
Apostle, they did not think that [such an authority] was fit 
to reside in any hands other than the Apostle's. 

So they were commanded to obey “ those in authority 
the ones whom the Apostle appointed, with conditional but 
not absolute obedience, concerning their rights and duties. 
However, [God] said: “ If you should quarrel about anything, 
refer it to God,” that is, in the event of disagreement. 

89. Shafi‘I said: 6 This [i. e., the meaning implied in the 
latter command] is, if God will, as He said about “ those in 
authority,” namely, that “ If you should quarrel ” (but God 
knows best), they [the people] and the commander whom they 
were ordered to obey—should " refer it to God and the Apos¬ 
tle ” for a settlement on the basis of what God and His Apostle 
said, if they know it. If you do not know what God's com- sso 
mands are, you should ask the Apostle, if you are able to reach 
him, 7 or any one of you who is able to do so. For this is an 
obligation concerning which there should be no disagreement, 
in accordance with God's saying: 

When God and His Apostle have decreed a certain matter, it is 
not for a believing man or a woman to have a choice in a matter 
affecting him [Q. XXXIII, 3fi].« 

* 

As to the disputes that happened after the Apostle’s [death], 
the matter was decided in accordance with God’s judgment 
[as laid down in the Qur’an] and then that of His Apostle 
[as laid down in the sunna]. But if a text were not applicable, 
the matter was decided by analogy on the strength of a prece¬ 
dent sought [either in the Qur’an or the sunna] in the same 
manner as I have [already] explained concerning the qibla, 

* BuISq ed., pi 14. 

T Tabari, Tajslr , Vol. VIII, pp. 504-505. 

*See Baydawi, p. 558. 
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[witnesses of] just character, equal compensation, and what- 
ever God has prescribed in parallel cases. For He said: 

Those who obey God and the Apostle are with the prophets and s 8l 
the veracious and the martyrs and the upright upon whom God 
has bestowed favor. Good company are these [Q. IV, 71]. 

And He said: 

O you who have believed, obey God and His Apostle [Q. VIII, 20]. 

God's Command Ordering Obedience 
to His Apostle 

90, [Shafrl said]: God, glorious be His praise, said: 

Verily, those who swear allegiance to thee swear allegiance really 
to God; the hand of God is above their hands. So whoever breaks 
his oath, breaks it only to his own hurt, and to him who fulfils 
what he has pledged to God, He will grant a great reward [Q. 
XLVIII, 10], 

And He said: 

Whoever obeys the Apostle has obeyed God [Q. IV, 82]. 

So God instructed [men] that their homage to the Apostle 
is homage to Him, and their obedience [to him] is obedience 
to Him; 

And He said: 

But nol by thy Lord, they will not become believers until they 
make thee judge in their disputes and do not afterwards find 
difficulty in Thy decisions, but surrender in full submission [Q. s82 

IV, 68], 

This verse, we have been told, was revealed in connection 
witlra land dispute between al-Zubayr and another man in 
which the Prophet gave a decision in favor of al-Zubayr. This 


s hafi‘i* s Risala 115 


decision is a sunna laid down by the Apostle, not a command 
j n t he text of the Qur’an.* 

The Qur’an indicates what I have just stated; for if this 
decision were a Quranic decision, it should have been pre¬ 
scribed in the text of the Book of God. 

But if men fail to accept a decision based on a clear text 
of the Book of God, they undoubtedly cease to be believers, 
for they are rejecting a decision based on divine legislation. 
For God, Blessed and Most High, said: 

Do not put the Apostle's calling on you for aid on the same 
footing amongst you as your calling on each other. God knows 
those of you who slip away secretly, so let those who go against 
His command beware lest a trial befall them, or a painful punish¬ 
ment [Q. XXIV, 63]. 

And He said: 

When they are called to God and to His Apostle that he may 
judge between them, lo, a party of them avert themselves. But 
if they are in the right, they will come to him in submission. 

Is there sickness in their hearts, or are they in doubt, or do 
they fear that God and His Apostle may act unjustly towards 
them. Nay, but they are the evildoers. 

All that the believers said when they were called to God and 
His Apostle that he might judge between them was; 'We hear 
and obey.' These are the ones who prosper. 

Whoever obeys God and His Apostle, and fears God and shows 
piety—these are the ones who attain felicity [Q. XXIV, 47-51]. 

•Yahya b; Adam, in Kitab al-Kharaj. reports the case as follows: *' One 
of the Helpers from among the Banu Umayya had a dispute with al- 
Zubayr concerning a creek (sharj) in the harra, and the Prophet said: 
Irrigate, O Zubayr, and then leave the water alone. Said the man of the 
Banu Umayya: Justice, O Prophet, even though he is the son of your 
aunt! And the face of the Prophet changed so that the man knew that 
what he had said had hurt the prophet. Then the Prophet said: O Zubayr 
Shut off the water till it reaches the height of two ankles—or he said: 
—[till it] reaches the fence—and then let the water flow. It was revealed 
[then]—or he said: recited—: " No, by thy Lord, they do not believe until 
they make thee judge in the tangles . . [Q. IV, 68]. Yahya b. Adam, 

Kitab al-Kharaj t ed. A. M. Shakir (Cairo, 1347/1929), pp. 106-107; English 
translation by A. Ben Shemesh, entitled Taxation In Islam (Leiden, 1958) , 
p. 74. See also Tabari, Tafstr , Vol. VIII, pp. 519-23. 
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Through this communication, God instructed men that- 
their recourse to the Apostle to judge among them is a recourse 
to God's judgment, for the Apostle is the judge among them, 
and when they accept his judgment they do so only because 
of an obligation imposed by God. 

And He instructed them that the [Prophet's] judgment is 
His judgment, for his judgment is imposed, by Him and by 
His established knowledge—rendering him a man of destiny 
and assisting him by preserving him from error and [worldly] 
success—and by testifying that He guides him and causes him 
to obey Hts order. 

So God imposed the obligation upon His creatures to obey 
His Apostle, and He instructed them that [obedience] to him 
is obedience to Him. 

The sum-total of what He instructed them is the duty to 
obey Him and His Apostle, and that obedience to the Apostle 
is obedience to Him. He [also] instructed them that He im¬ 
posed the duty on His Apostle to obey His order, Glorious 
be His praise. 


The Obligation Made Clear by God to His Creatures 
That He Imposed upon His Apostle to Follow 
What He Revealed to Him, and What He Testified 
to of His Obeying His Commands, His Guidance, 
and That He Is the Guide of Any Who Follow Him 


91. Shafi‘1 said: God, Glorious be His praise, said to His 
Prophet: 

O Prophet, fear God, and obey not the unbelievers and the hypo¬ 
crites. Verily God is All-khowing, All-wise. But follow what is 
revealed to thee. yi&Pfy *hy Lord. Verily God is aware of the 
things you do [Q. X7CXIII, 1-2], 
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And He said: 

Follow what has been revealed unto thee from thy Lord— there 
is no god but Him— and turn thou away from the polytheists 
[Q. VI* 106], 

And He said: 

Then we set thee upon an open way of the Law; therefore follow 
it, and follow not the whims of those who do not know [Q. XLV, 
17]. 

So God instructed His Apostle that He has favored *him 
with His established knowledge and that he will preserve him 
from mankind, for He said: 

O thou Apostle, proclaim what is sent down to thee from thy 
Lord—if thou dc it not thou hast not delivered His message—and 
God will defend thee from the people [Q. V, 7lp° 

92. Shafi'i said: 11 And [He], glorious be His praise, certi¬ 
fied [the Prophets] firm belief in what He commanded him, 
and in Guidance to himself and to whoever follows him. For 
He said: 

Thus We have revealed to thee a spirit belonging to Our affair. 
Thou didst not know what either the Book or the Faith were. 
But We have made it a light by which We guide whoever We 
please of Our servants, and verily thou shalt guide unto a straight 
path [Q. XLII, 52]. 

And. He said: 

Had it not been for the bounty and mercy of God toward thee, 
a party of them would have proposed to lead thee astray; but 
they lead only themselves astray; they do not hurt thee at alL 
God has sent down to thee the Book and the Wisdom, and He 
has taught thee what thou didst not know; God's bounty to thee 
is ever great [Q. IV, 115]. 

10 See Tabari, Tafstr, VoL X, pp. 467-72. Previously the Prophet was 
safeguarded by a few of his followers. 
w BQlaq ed., p. 15. 
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Thus God declared that He commanded His Prophet to 
obey His order, and certified what he proclaimed on His 
behalf as well as what he certified for himself. 12 We [also] 
certify for him in order to draw near to God by our belief in 
Him, and we make entreaties to Him by belief in His words. 
[For]‘Abd al-'AzIz [b. Muhammad al-Darawardi] told us from 
‘Amr b. Abi 'Amr-the freed slave of al-Muttalib—from ah 
Muttalib b. IJantab that the Apostle of God said: 

I have left nothing concerning which God has given you an order 
without giving you that order; nor have I neglected anything 
concerning which He has given you a prohibition without giving 
you that prohibition. 18 

93. Shafi‘1 said: What God has informed us of in His estab- 
* 

lished knowledge and in His final and irrevocable judgment— 
a favor and a blessing from Him—is that He prevented those 
who attempted to lead [the Prophet] astray, and informed him 
that they could not hurt him at all. 

In certifying that [the Prophet] guides mankind along a 
straight-forward path—the path of God—and that he delivers 
His message and obeys His commands—as we have stated 
before—and in ordering obedience to him and in emphasizing 
all [of this] in the [divine] communications just cited—God 
has given evidence to mankind that they should accept the 
judgment of the Apostle and obey his orders. 

94* Shaft‘I said: Whatever the Apostle has decreed that is 

” Tabari, Tafsir, Vol. IX, pp. 199-201; Baydawl, pp. 126-27. 
l *This is the first part of a tradition, the second part of which Shaft! 
cites in paragraph 97. In his Kitab al-Umm (Vol. VI, p. 209, margin) 
the two parts are cited as one tradition. Transmitters have related the 
tradition in a variety of wordings, but all agree on the substance. See 
al-SuyOtl, al-Jami' al-§aghir (Cairo, 1352/1933), Vol. I, p. 305. For a 
discussion on the transmission of this tradition and on al-Muttalib b. 
Han tab, Companion of the Prophet, see Shakir’s edition of the Risala, 
pp. 93-102, note 8. This Companion should be distinguished from a 
Successor by the same name who transmitted traditions on the authority 
of 'A’isha, Abu Hurayra, and Anas b. Malik (See Ibn Hajar, al-Isaba 
[Cairo, 1358/1939], Vol. Ill, p. 404). See also J. Schacht, The Origins o\ 
Muhammadan Jurisprudence, pp. 53-54. 
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n ot based on any [textual] command from God, he has done 
50 by God’s command. So God instructed us in His saying: 

And verily thou wilt guide [mankind] to a straight path, the path 
of God [Q. XLII, 52-53]. 

For the Apostle has laid down a sunn a [on matters] for 
which there is a text in the Book of God as well as for others 
concerning which there is no [specific] text. But whatever he 
Ia id down in the sunna God has ordered us to obey, and He 
regards [our] obedience to him as obedience to Him, and [our] 
refusal to obey him as disobedience to Him for which no man 
will be forgiven; nor is an excuse for failure to obey the 
Apostle’s sunna possible owing to what I have already stated 
and to what the Apostle [himself] has said: 

Sufyan [b. 'Uyayna] told us from Salim Abu al-Natfr— a freed 
slave of ’Umar b. 'Ubayd-Allah—who heard ‘Ubayd-Allah b. 
Abl Raff* relate from his father that the Apostle had said: 

Let me find no one of you reclining on his couch , 14 and when 
confronted with an order of permission or prohibition from me, 
say: * I do not know [whether this is obligatory or not]; we will 
follow only what we find in the Book of God/ « 

95. Shafi'I said: 16 The sunnas of the Apostle together with 
the [communications of the] Book of God fall in two cate¬ 
gories; First, for every textual [communication] in the Book 

i 

14 In both the Bulaq and Shakir editions there is a statement following 
this tradition to the effect that Shafi‘1 explained the word arlka (a couch) 
to mean a bedstead (sarir); but this statement is perhaps spurious, as 
Shakir himself suspected, since it is written on the margin of the MS, 
possibly by one of the readers, 

18 Abu Dawud, Vol. IV, p. 200. This tradition is followed by a state¬ 
ment, paragraph 296 (Shakir's edition), which reads: w Sufyin [b. ‘Uyayna] 
said: ‘ [This hadith] was related tome by Muhammad b. al-Munkadir, who 
transmitted it from the Prophet without citing the names of [other] 
authorities V* Such a tradition, lacking the names of other transmitters, 
is called hadith mursal. Shafi‘1, however, seems to have depended on the 
authority of ‘Ubayd-Allah b. Raft*, the son of Abu Raft’, a freed slave of 
the Prophet, who transmitted the tradition from his father (See Ibn IJajar, 
o l-I&ba, Vol. I, p. 488). 

19 Bulaq ed., p. 16. . J 
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the Apostle laid down [a similar sunna] in conformity with 
divine communication. Second, for any [ambiguous] command 
the Apostle laid down on God's behalf [a sunna] clarifying 
the meaning implied by God and specifying what [kind of] 
duty God imposed, whether general or particular, and how 
man should carry it out. In both categories [the Prophet] 
followed the Book of God. 

96. [Shaft*!] said: I know of no scholar who does not agree 
that the sunna of the Prophet falls in three categories, two of 
which were agreed upon unanimously. These two categories 
agree [on certain matters] and differ [on others]. 

First, for whatever acts there is textual [legislation] provided 
by God in the Book, the Apostle [merely] specified clearly 
what is in the text of the Book. Second, as to any [ambiguous] 
communication in the Book laid down by God, [the Prophet] 
specified the meaning implied by Him. These are the two 
categories on which scholars do not disagree. 

The third category consists of what the Apostle has laid 
down in the sunna and concerning which there is no text in 
the Book. 

97. Some [scholars] have said: God empowered [the 
Prophet], by virtue of the duty He imposed [on mankind] to 
obey Him and his success in obtaining [God’s] approval in 
accordance with His established knowledge, to provide sunnas 
[for matters] on which there is no text in the Book. Others 
said: No sunna was ever laid down [by the Prophet] unless 
there was a basis 17 for it in the Book, such as the sunna which 
specified the number of prayers [each day] and [the modes of] 
their performance, based on the general duty of prayer. In 
like manner, [the Prophet] laid down sunnas dealing with sale 
[of property], as well as others. For God said: 

Do not consume your property among you uselessly [Q. IV, 33]. 

And He said: 

God has permitted sale and forbidden usury-[Q«-II, 277]. 

17 Literally: '‘Foundation/* i.e. ( a fundamental principle or a precedent. 
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Whatever God has provided by [way of] permission or pro- 
jubition, he has specified on God's behalf as he did in [the 
case of the duty of] prayer. 

Others said: [The Prophet] received a message from God 
confirming the sunna by a command from Him. 

Still others said: [The Prophet] was inspired with all that 
he had laid down. The sunna is [divine] Wisdom inspired by 
God, and so whatever He inspired him with [constitutes] sunna. 
[For] ‘Abd al-'Aziz [b. Muhammad al-Darawardi] told us from 
*Amr b. Abi 'Amr from al-Muttalib, who related that the 
prophet said: 


The trustworthy spirit [Gabriel], has inspired me [with the 
thought] that no soul will ever die until it will receive its full 
provision. Be, therefore, moderate in your request. 1 * 

98. Shaft 1 ! said: 19 Among the things with which [the 
Prophet] was inspired is his sunna. This [sunna] is the Wisdom 
which God mentioned [in His Book], and whatever He sent 
down to him is a Book—the Book of God—all of these have 
been given to him as favors from God and by His will. These 
favors are either embodied in one Favor 20 or take different 
forms. We pray God for protection from error and success. 

In whatever form it may take, God made it clear that He 
imposed the duty of obedience to His Apostle, and has given 
none of mankind an excuse to reject any order he knows to 
be the order of the Apostle of God. God has rather made 
men have need for him in [all matters of] religion and He 
has given the proof for it by providing that the sunna of the 
Apostle make clear the meanings/of the duties laid down in 
His Book, so that it might be known that the sunna—whether 
in the form specifying the meaning of God's commands as 
provided in the text of the Book which they can read or in 
the form of legislation in the aosence of such a text—in either 
form represents God's command and is in [full] agreement 


11 See note 13, above. 
11 Bulaq ed., p, 16, 

” X. e., the Message. 
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with that of His Apostle; both are [equally] binding in all 
circumstances. This has been confirmed by the Apostle in the 
tradition of Abu Rafi* which has already been cited. 21 

99. Shafi'i said: 22 I shall explain what I have already said 
about the sunna, [whether] it specifies the Book of God or 
provides [additional legislation] for matters on which there 
is no text in the Book, such examples as may clarify the 
meaning of the subject that was discussed. 

The first one I take up will be [a discussion] on the sunna 
based on the Book of God. I shall discuss by means of istidlal 
(deductive reasoning) the sunna relating to the subject of 
the nasikh (abrogating) and the mansukh (abrogated) pas¬ 
sages in the Book of God. Next, [I shall] state the duties pro¬ 
vided in the text [of the Book] and the sunna which the 
Apostle has laid down on the basis of the Book; the general 
duties which the Apostle specified for its modes and its times 
of fulfillment; next, the general [commands] which were in¬ 
tended to be general and the general [commands] which were 
intended to be particular; and [finally] the sunna [of the ai® 
Prophet] for which there is no text in the Book. 


11 See note 15, above. 
Bulaq ed., p. 16. 



Chapter VI 





[ON THE ABROGATION OF 
DIVINE LEGISLATION] 

The Abrogating and Abrogated [< Communications] 


100. Shaft 4 ! said: God indeed created mankind for 
whatever His established knowledge desired in creating it and 
for whatever [its destiny] should be. There is no reversal at 
all of His judgment. He being swift of reckoning. 1 And he 
revealed to them the Book that explains everything, as a guide 
and a mercy. 2 In it He laid down some duties which He con¬ 
firmed, and others which He abrogated, as a mercy to His 
people so as to lighten their burden and to comfort them in 
addition to the favors which He had begun to bestow upon 
them. For the fulfilment [of the duties], He confirmed, He 
rewarded them with Paradise and with salvation from His 
punishment. His mercy has included all of them in what He 
confirmed and what He abrogated. Praise be to Him for His 
favors. 

101. Shaft 4 ! said: 3 God has declared that He abrogated 
[communications] of the Book only by means of other com¬ 
munications in it; that the sunna cannot abrogate [a text in] 
the Book but that it should only follow what is laid down in 

*This is a citation from Q. XIV, 51. 

*Cf. Q. XVI, 91. 

* Bulaq ed., p. 17. 
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the Book, and that the sunna is intended to explain the 
meaning of communications of general [nature] set forth [in 
the Book]. For God said: 

When Our signs are recited to them as Evidences, those who do 
not look forward to meeting us, say: Bring a Scripture other than 
this or change it. [You O Muhammad] say: It is not for me to 
change it of my own accord; I only follow what is revealed to me; 
verily I fear, if I go against my Lord, the punishment of a mighty 
day [Q. X, 16-17]. 

Thus God informed [men] that He had commanded His 
Prophet to obey what was communicated to him, but that He 
did not empower him to alter [the Book] of his own accord. 
For there is in His saying: 44 It is not for me to alter it of my 
own accord " [Q. X, 16], an evidence for what I stated, that 
nothing can abrogate the Book of God save His Book. Since 
[God] is the originator of His [own] commands, He [alone] 
can repeal or confirm whatever of it He wills—glorious be His 
praise—but no one of His creatures may do so. For He also 
said; M God repeals what He wills, or confirms; with Him is 
the Mother of the Book” [Q. XIII, $ 9 ]* 

Some scholars have maintained (but God knows best) that 
there is in this communication an evidence that God has em¬ 
powered His Apostle to set forth rules by [God-given] aid 
[for matters] on which He provided no communications in 
the Book. But God knows best. 5 
It is held that [God's] saying: “ God will repeal what He 

4 The Mother of the Book is the original copy of the Qur’an which 
exists or co-exists with God in Heaven (See Baydawl, p. 334). “ The 
original of the Qur’An/* says Bell, u is thought of as a book preserved in 
(the seventh) heaven in the presence of God This is assumed to be what 
is meant by the preserved tablet, lawh* mahfuz, spoken of in Q. LXXXV, 
22. Sometimes it is thought of as having been sent down to the nearest 
heaven on the night of power, lailat al-qadr, described in Q. XCVII, bo 
as to be available for revelation to the Prophet by the angel Gabriel M 
(Richard Bell, Introduction to the Qur’3n [Edinburgh, 1953], p. 37). 
See also *Abd al-Qahir al-Baghdadi, Kitab Usui al-Din (Istanbul, 1928), 
Vol. I, pp. 106, 108; and Abu al-Ha$an al-Ash’ari, ablbana *An Ufiil 
al-Diy&na (Hyderabad, 2nd ed., 1367/1947), pp. 19-35. 

•Cf. Baytfawl, p. 334. 
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w ills,° means that He repeals and confirms the duties which 
jje wills. This resembles [the meaning in] the foregoing 
[statement]; but God knows best. However, the evidence 
against it is in the Book of God, in which He said: 


For whatever We abrogate or cast into oblivion to forget. We 
bring a better or the like of it. Knowest thou not that God is 
powerful over everything? [Q. II. 100]. 


Thus God has informed men that the abrogation or the 
deferment of any communication cannot be made valid save 
by another [Quranic] communication. For He said: 


When we substitute one communication for another—God knoweth 
best what He sendeth down—they say: 4 Thou ^[Muhammad] art 
only a forger* [Q. XVI, 103].* 


In like manner the sunna of the Apostle of God states: 
Nothing can abrogate it except [another] sunna of the Apostle. 
If God were to address to His Apostle [a communication] on 
a matter on which he [Muhammad] had provided a sunna 
different from what God had addressed to him, he [Muham¬ 
mad] would provide a sunna in conformity with whatever 
God had communicated to him, so that he would make clear 
to men that he had provided a* sunna that abrogated one 
earlier or contrary to it. This is [well] stated in the sunna 
[of the. Prophet], God's blessing and peace be upon him. 7 

102. Someone may ask: The evidence that a Quranic [com¬ 
munication] can abrogate another [of equal status], may be 
found in the Qur’an itself, because there is nothing at all to 
match the Qur’an; however, can you find such [an evidence] 
in the sunna [concerning its abrogation by another sunna]? 

103. Shaft 1 ! replied: The evidence lies in my [earlier] state- 

9 For the significance of this communication as an evidence that God 
permitted the repeal of His commands by others, see Abu Ja'far al-Nahhas, 
Kitab al-Nasikh wa al-Mansukh (Cairo, 1323/1906), pp. 2*3; Ibn Hazm, 
Kitab al-lhkam fi Usui $l-Ahkdm (Cairo, 1345/1927), Vol. IV, p. 65. 

7 For a discussion on the doctrine that the Prophet's sunna can only be 
abrogated by another sunna* see af-Hazimi, al-Vtibar ft al-Nasikh zua 
al-Mansukh Min al-Athar (Cairo, 1346/1927), p. 16. 
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ment concerning God’s commands ordering men to obey the 
order of the Apostle that the sunna was accepted [as emanating] 
from God and that he who obeys it does so by-[an order in] 
the Book of God. 8 For there is no other textual order which 
God has made obligatory upon mankind save that which is iri 
His Book and in the sunna of His Prophet. If the sunna is 
taken as such, that nothing else ,by a human being is equal 
to it, nothing can [therefore] abrogate it save another of equal 
status. Nothing is equal [to the sunna] save the sun^a of the 
Apostle, since God has never given to any other hum&n being 
[the power] He gave [to the Prophet]: He commanded men 
to obey him and made his orders binding upon them. Thus 
all men are his followers: He who follows shall never disobey 
what he v/as ordered to obey, and he who is under obligation 
to obey the sunna of the Apostle shall not refuse to obey it, 
for he is not empowered to abrogate any part of it. 

104. Someone may ask: Is it possible to assume that there 

was a transmitted sunna which was abrogated, while the abro¬ 
gating sunna was not transmitted? ^ 

105. [Shaft 4 ! ^replied]: That is impossible. For how could 
the transmitted sunna be possibly abrogated while the one 
which is binding was abandoned? Were this permissible 
the whole sunna might be abandoned by men, for they would 
[then] say: “ Perhaps it was abrogated.” No duty has ever 
been abrogated unless it was replaced by another. The abroga¬ 
tion of the qibla [i. e., prayer in the direction] of Jerusalem by 
another [in the direction] of the Ka l ba is a case in point. For 
whatever has been abrogated in the Book or in the sunna 
must have been [replaced by] something else. 

106. Someone may ask: Can the sunna be abrogated by the 
Qur'an? 

107. [Shafi‘1] replied: If a sunna were abrogated by the 
Qur’an, another sunna must have been laid down by the 
Prophet making clear that his earlier sunna was abrogated 
so as to demonstrate to men that an act can be abrogated only 
by something of equal status. 

B See Chap. V, above. 


S105 
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108. He may ask: Where does the evidence lie for your 

opinion? 

109. [Shaft*! replied]: [The evidence lies] in what I have 
discussed in this book in its [proper] place, where it was made 
clear that the duties imposed by God—[both] the general and 
the particular—implied that [the Prophet] makes no pro¬ 
nouncement unless it is based on God's command. If God 
abrogates any of His commands, the Apostle would also have 
to abrogate his sunna by another [in conformity with God's 
new command]. 

Were it permissible to hold that what the Apostle has laid 
down in the sunna was abrogated by the Qur’an and that he 
has transmitted no abrogating sunna, it would be permissible 
to hold a similar view concerning the [tradition relating to] 
the prohibition of all kinds of sale [of property], by holding 
that [the Prophet] had prohibited them before [God] had laid 
down [the rule] that " God has permitted sale and forbidden 
usury ” [Q. II, 276]. The same might be held about [the tradi¬ 
tion concerning] the stoning of adulterers, namely, that stoning 
may be regarded as abrogated in accordance with God's saying: 

“ The fornicatress and the fornicator—scourge each one of 
them with a hundred stripes," [Q. XXIV, 2] and that [the 
tradition concerning] the wiping of the shoes may also be 
regarded as abrogated by the communication*of ablution. It 
would also be possible to hold that the cutting off of the hand 
of the thief should not be dropped even if the stolen article 
were kept securely or if its value was less than a quarter of a 
dinar in view of God's saying: “ The thief, male and female,, 
cut off their hand " [Q. V, 42], for the term “ theft " is binding 
upon whomever steals, regardless of the value of the stolen 
article or of its security. It would be possible to reject all the 
traditions of the Apostle by saying: “ He did not say this [or 
that]," if they were found to be not in accordance with divine 
legislation Thus it would be permissible to reject the sunna 
on one of two grounds: either if it were in conformity with 
the general principles of the Book, but its wording were 
different in certain respects from the wording [of the Book], 


B17 


Sill 



128 ISLAMIC JURISPRUDENCE 

or if its wording were phrased at greater length than that in 
the divine communication, although they might be different 
in some respects. The Book of God and the sunna of His 
Apostle, however, provide [ample] evidence in contradiction 
of this opinion and in support of the one I have stated earlier. 

The Book of God [contains] perspicuous declarations by 
virtue of which blindness 8 will be healed. In it also will be 
found evidence concerning the position of the Apostle in rela¬ 
tion to the Book of God and His religion, [the Apostle's] sub¬ 
mission to God, and his clarification [of God's word] on behalf 
of Him. 


The Abrogating and the Abrogated, of Which The 
Book [of God ] Indicates Some and the Sunna Others 


110. Shafi‘1 said: I have heard some scholars who related 
that God had imposed a certain duty for prayer before He 
laid down that for the five prayers. For He said: 

O thou enwrapped in thy robes. 

Stay up the night, except a little. 

Half of it, or a little less 
Or a litde more, 

And chant the Qur'an distinctly [Q. LXXIII, 1-4]. 

God abrogated this [duty] by another, which may be found 
in the same chapter [of the Book], and it reads as follows: 

Thy Lord knows that thou remainest up nearly two-thirds of the 
night, or half of it, or a third of it, and a party of those with 
thee likewise, and God determines the night and the day. He 
knoweth that ye will never count it up, so He has turned towards 
you with mercy. So recite what may be convenient [for you] of 


* I. e., ignorance. 
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the Qur’an; He knoweth that some of you will be sick and others 
journeying about in the land, seeking the bounty of God, and 
others fighting in the cause of God. So recite what is convenient 
of it, and observe the Prayer, and pay the alms [Q. LXXIII, 20]. 

For after God laid down His order " Stay up the night . . . 
half of it ... or a little more/' He added: "Nearly two- 
thirds of the night, or half of it, or a third of it, and a party 
of those with thee," He [merely] shortened it and said: “ He, 
knows that some of you will be sick ... so recite what is 
convenient of it. . . 

111. ShafiTsaid: So it is evident from the Book of God that: 

“Thou remainest up nearly two-thirds of the night, etc. . . /' S114 

has been abrogated by: “ So recite what is convenient of it." 

God's saying: " So recite what is convenient of it" may mean: 

First, it is a confirmed duty which superseded another. 

Second, it is an abrogated duty superseded by another, just 
as it itself had superseded a previous one in accordance with 
God's saying: 

And as for the night, keep vigil a part of it, as a work of supere¬ 
rogation for thee: it may be that thy Lord will raise thee up to 
a Laudable position [Q. XVII, 81]. 

Fot His saying: " And as for the night, keep vigil a part of it, 
as a work of supererogation for thee " may mean that " to 
keep vigil M is a duty in addition to that “ to recite what is 
convenient of it." 

112. [Shafi*i] said: [In such a case] it is obligatory to seek 
the evidence of the sunna for [determining] which of the two 
meanings [is valid]. The sunna of the Apostle of God, how¬ 
ever, has indicated that no duty other than that of the five 
prayers is obligatory. We therefore hold that only the [duty 

of] five [prayers] is obligatory and that any earlier prayers have sns 
been abrogated by that sunna in accordance with God's saying: 

* . keep vigil a part of it, as a work of supererogation for 
thee,” and that this has abrogated the one [stipulated in] the 
“ rising up at night, half of it, or a third of it or recite what 
is convenient of the Book, . . .” This does not mean at all 
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that we recommend abandoning the recital of what 'is con¬ 
venient of the Book in the performance of prayer, for the more 
the recital is prolonged the more we like it. [For] Malik 
[b. Anas] told us from his uncle Abu Suhayl b. Malik from 
his father who heard Talha b. TJbayd-Allah say: 

A tribesman from Najd, excited and crying, whose voice was 
hardly intelligible until he came near [the Prophet's company], 
was really inquiring about Islam. ' Islam [imposes the obligation 
of] five prayers [every] day and night/ the Prophet said. 1 Am I 
under any other [obligation]? * he asked. ‘No, not unless you 
volunteer/ replied [the Prophet] and he mentioned the fasting 
during the month of Ramadan. 4 Am I under any other [obliga¬ 
tion]} ' asked the tribesman. ‘ No, not unless you volunteer/ 
replied the Prophet. The tribesman departed, while murmuring: 

' By God I shall neither add to nor drop any of these [obliga¬ 
tions].' So the Apostle said: 1 If [this man] will fulfil his promise, 
he will be successful [as a Muslim in his life]/ 10 

This [tradition] has also been related by 4 Ubada b. al-$amit bis 
from the Prophet as follows: 

Five prayers have been made obligatory on mankind by God. 

He who fulfils them without neglecting or treating lightly any 
one of them, has a covenant with God that He will let him enter 
into Paradise. 11 


10 Malik, Voi. I, p. 175* Bukhari, Vol. I, pp. 19-20; Muslim, Vol. I, 

pp. "166-68. 

11 Malik, Vol. I, p. .123; Abu Dawud, Vol. II, p. 62. 
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The Duty of Prayer [the Performance of Which] 
the Book of God and the Sunna Indicate to 
Whom it Might Not Apply Owing to [a Valid] 

Excuse, and Against Him Whose Prayer Is 
Not Accredited Because of [Some Act 
of] Disobedience 

113- God, Blessed and Most High, said: 

They will ask thee about menstruation; say: It is harmful; so 
withdraw from women in menstruation, and come not near them 
until they are clean; but when they have purified themselves, 
come to them as God has commanded you. Verily, God loves 
those who turn continually in penitence, and loves those who 
keep themselves pure [Q. II, 222]. 

Shafi'i said: By means of ablution and washing away pollu¬ 
tion, God imposed [the duty of] purity on him who prays, so 
no prayer will be lawful save for him who is purified. When 
God mentioned menstruation. He commanded withdrawal 
from women until they are purified; when they are purified, 
they become lawful'[to men]. We conclude that purification 
by water shall be performed after the end of menstruation, 
and that purity cannot be attained by a menstruating woman 
[merely] by the use of water, since water is always available 
in towns. But God mentioned purification [by water] only 
after [women] have become purified; which can be attained 
only at the ending of menstruation, as stated in the Book of 
God and the sunna of His Apostle. 

Malik [b. Anas]" told us from ‘Abd al-Rahman b. al-Qasim 
from his father from *A*isha, who related that she was men- 
struant during her visitation [of the Sacred Mosque] with the 
Prophet. So [the Prophet] ordered her to perform the duty in 
the same manner as a pilgrim “ but do not circumambulate 
[the Ka*ba] until you are purified /' 12 

li Malik, Vol. I, pp. 410-11; Bukhari, Vol. I, pp. 393-94; Muslim, Vol. 
XIII, pp. 141-44. Cf. Shafi't, Kitab abUmm, Vol. I, p. 51. 
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So we concluded that God meant that the performance of 
the duty of prayer is obligatory on those who have achieved 
purity by ablution and [complete] washing. Since menstruant 
womencannot become purified by either [ablution or wash¬ 
ing]—as menstruation is a natural occurrence beyond their free 
will to constitute disobedience—they are excused from prayer 
during menstruation and they need not make up for what 
they neglected after the end of their menstruation. 

114. Shaft*! said: 14 By analogy with the menstruant women, 
we hold that he who is [either] unconscious or insane, whose 
mind has become sick by an order of God and not by his own 
fault, is excused from [the duty of] prayer; for he cannot com¬ 
prehend it as long as his state makes him incapable of 
comprehension. 

It is generally agreed among the scholars that the Prophet 
did not order menstruant [women] to perform the [duty of] 
prayer; but they are agreed that they should fast. We have 
therefore made a distinction between the two duties on the 
strength of the evidence I have just stated on the authority 
of the scholars and their agreement [on this matter]. 

Fasting must be distinguished from prayer in the case of 
the traveller, since he can postpone it until after the month 
of Ramadan, but to neglect the travel-prayer is not permitted 
for a single day. Fasting is obligatory but one month in 
twelve, and is not obligatory in the other eleven months, but 
no man who is capable of prayer is excused from it. 

115. [Shaft*! said]: God said: 

Draw not near to prayer when you are drunken until you know 

what you are saying, nor [when you are] polluted, unless you be 

travelling on the road, until you hive washed yourselves [Q. IV, 

46]. 

Some scholars have said: This comm nication was revealed 
before the one which prohibited the [drinking of] wine. 18 

Singular in the Arabic text 

14 Buttq ed., p. 19. 

l *Sce Tabari, Tafstr * yol. VIII, pp. 375-79. 



shafiTs Risala 133 

The Qur’an gives evidence (but God knows best) that the 
duty of prayer should not be performed until the drunkard 
can comprehend the things he recites, because the prohibition 
of prayer [to the drunkard] is stated first and then the person 
who is in a state of impurity (junub). So the scholars are 
agreed that he who is in a state of impurity shall not pray at 
all until he is purified. 1 * 

Since the [performance of) prayer by the drunkard was pro¬ 
hibited before [the drinking of] wine was prohibited, (the 
performance of prayer by] the drunkard would be more appro¬ 
priately prohibited after wine was prohibited, for [the drunk¬ 
ard] would be doubly disobedient: First, because he prays in 
a state [of drunkenness] which was prohibited, and secondly 
because he drinks wine. 17 

Prayer [must be performed] by word and deed and by absten¬ 
tion [from forbidden acts]. If . [he who prays] cannot compre¬ 
hend the words, die deed, and the abstention, and cannot 
perform the prayer as ordered, [the duty] is not fulfilled and 
he must make up for it after he recovers. 

He who is insane by God’s order and who is in a state 
beyond the control of his free will must be distinguished from 
him who is a drunkard, since »the latter has himself caused 
the drunkenness and must make up for it, while he who is 
insane did not inflict upon himself the disability which caused 
him to be disobedient. 

116. [Shaft*!] said: l * God has commanded the Apostle to 
turn in the direction of Jerusalem in prayer. Before this direc¬ 
tion was abrogated it was not permitted to turn in any other 
direction. But it was abrogated and [the Apostle] was ordered 
to turn in the direction of the [Sacred] House: It became 
unlawful in accordance with a textual command to turn either 
in the direction of Jerusalem or to any other direction than 
that of the Sacred House. 

1# Only by a major ablution (ghml) can the state of impurity (junub) 
be transformed into a state of purity. See Shafi*l, Kitdb al-Umm, Vol. I, 
p. S3. 

11 See Abik Ja'far al-Nabhla, pp. 39 ff. 

19 Bulaq ed., p. 19. 
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117. [Shaft'!] said: Each [direction] was valid in its time: 

The turning toward Jerusalem—when God ordered His Prophet 

to turn to it—was obligatory; but after it was abrogated it bi* 
became obligatory to turn only toward the Sacred House, and 
no other direction is permitted by law, except in the event of 
fear [of danger] or in a supererogatory prayer in travel as indi¬ 
cated in the Book and the sunna. 

The same applies to whatever God has abrogated, for the 
[word] abrogate means to repeal His command, [the obedience 
to] which was right in its time, but its repeal rendered its $ 1 $ 
abandonment right, [too]. He who was aware that [God's] com¬ 
mand was abrogated must obey the [new] command and aban¬ 
don the abrogated one, but he who is not aware of it should 
continue to obey the abrogated duty. For God said to His 
Prophet: r . 

We may see thee turning thy face about toward the heaven. So 
We shall put thee in possession of a qibla that will satisfy thee. 

Turn thy face in the direction of the Sacred Mosque, and wherever 
you may be, turn your faces in its direction [Q. II, 139]. 

118. Someone may ask: Where does the evidence lie [in 
this communication] that [men] have been ordered to change 
[the direction] from r one qibla to another. 

119: [Shafii replied]: It is in God's saying: 

The fools among the people will say: * What has turned them 
from the qibla which they have been observing?' Say: To God 
belongs the East and the West; He guideth whom He willeth to 
a straight path [Q. IE 136]. 

■K 

Malik [b. Anas] told us from *Abd-Allah b. Dinar from *Abd- SK3 
Allah b./Umar, who said: 

When men were [performing] the dawn prayer in [the Mosque 
of] Quba*, 10 a ••messenger arrived, and said: Quranic communica- 

19 Quba\ situated on the outskirts of Madina, was the residence of the 
tribe of the Banu 'Amr b. *Awf, among whom the Prophet passed a few 
days after he migrated «o Madina (i/622) before he moved into the town. 

A mosque known by the name of this place was erected later where the 
Prophet and his followers prayed. See Ibn Hisham, Vol. I, pp. 317, 333; 
Guillaume's translation, pp, 215, 226-27. 


shafiTs Risdla 135 


non was revealed to the Prophet last night by virtue of which 
he was ordered to turn toward the qibla [the direction of the 
Ka'ba], So while they were [praying] in the direction of al-$ha*m, 
they [immediately] turned their faces toward the Ka'ba. 20 

Malik [b. Anas] told us from Yaljya b. Said from Said b. 
ahMusayyib, who said: [After he migrated to Madina], the 
prophet prayed for sixteen months in the direction of Jeru- S124 
salem ere the qibla was changed two months before [the battle 
of] Badr . 21 

120. [Shaft 4 !] said: The evidence of the Book concerning 
prayer in a state of fear may be found in God's saying: 

If you fear [danger], pray either on foot or mounted [Q. II, 240]. 

So it is not permissible in accordance with the text [of the 
Book] to pray when mounted unless one is in fear [of danger]; $125 
but [in such a case] God did not mention the qibla. 

Concerning prayer in [a state of] fear, [Abd-AUah] Ibn 
‘Umar related from the Prophet a tradition in which he said: 

In the event there is a serious fear [of danger] you may pray on 
foot or mounted, regardless of the direction of the qibla. 22 

The Apostle prayed supererogatory prayers while riding his 
camel, facing the direction in which she was travelling. This 

,0 iMalik, Vol. I, p. 195; Bukhari, Vol. I, p. 113; Muslim, Vol. V, p. 10; 
ShawkSni, Nay l al-Awtdr (Cairo, 1952), Vol. II, p. 172. The change of 
the Qibla from Jerusalem to Makka, as the traditions indicate, was the 
result of the Prophet’s quarrel with Jews. At first, it seems, he prayed 
toward Jerusalem because of the veneration in which he saw it was held 
by the Jews. It was also his desire to convert the Jews or reach an agree¬ 
ment with them. Failing to achieve either conversion or a lasting alliance, 
he decided to break with them. The change of the qibla, the first mani¬ 
festation of this decision, meant that Muhammad wanted to substitute 
Makka for Jerusalem as the center of his world. For the events leading 
up to the change of the qibla, see Ibn Sa'd, Tabaqdt , eds. Eugen Mittwoch 
and Edward Sachau (Leiden, 1905-40), Vol. I, pp. 241-44; Tabari, Ta'rtkh, 

Series I, pp. 1279-81; al-Maqrlri, Kitdb Imtd* al‘Asma\ ed. A. M. Shakir 
(Cairo, 1941), Vol. I, pp. 59-60. 

11 Malik, Vol. I, p. 196; BukhSri, Vol. I, p. 112; Muslim, Vol. V, p. 10. 

** Malik, Vol. I, p. 184; Bukhari, Vol. Ill, p. 209; Shawkani, Nayl al- 
Avtar, Vol. II, pp. 176-77. Cf. Shaft 1 !, Kitdb al-Umrn , Vol. I, 197. 
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[tradition] was transmitted by Jabir b. 'Abd-Allah, Anas b. 
Malik arid others. 23 [The Prophet, however], never performed 
the required prayer while travelling except on the ground and 
in the direction of the qibla. 

Ibn Abi Fudayk told us from Ibn Abl Dhi'b from 'Uthman 
b. 'Abd-Allah b. Suraqa from Jabir b. 'Abd-Allah, who said: 

During the campaign of the BanuAnmar 24 the Prophet, mounted 
on his camel, prayed in the direction of the east. 25 

121. Shafi‘1 said: 29 God said: 

O thou prophet, stir up the believers to fight: If there be twenty 
of you who endure, they will overcome two hundred, and if there 
be a hundred of you, they will overcome a thousand of those who 
have disbelieved, because they, are a people who do not under¬ 
stand [Q. VIII, 66]. 

He [God] then declared in His Book that He relieved them 
of the obligation calling for one believer to fight ten [unbe¬ 
lievers] and confirmed the one which imposed the obligation 
that one believer should fight two unbelievers in accordance 
with His saying: 

Now God has made it lighter for you and knows that there is 
weakness in you. So if there be a hundred of you who endure, 
they will overcome two hundred, and if there be a thousand of 
you, they will overcome two thousand, by the permission of God. 
God is with those who endure [Q. VIII, 67]. 

Sufyan [b. TJyayna] told us from 'Amr b. Dinar from Ibn 
'Abbas, who said: 

*• Bukh&ri, Vol. I. p. 279; Ibn Hajar, Bulugh al-Mardm , ed. R. M. 
RidwSn (Cairo, 1954), p. 25; cf. Shawkani, Nayl at-Awtdr , Vol. II, pp. 
177-78. 

i4 This was an abortive campaign (A. H. 4/A.C. 626), for when the 
news reached the Prophet that the Banu Anmar b. Baghld and the Banu 
Sa*d b. Tha’laha b. Dhubyan b. Baghld were preparing for war in Najd, 
an expedition, headed by the Prophet, proceeded to the cast but found 
that the enemy had already left. It was during this campaign that the 
Prophet prayed, mounted on his camel, in the direction of the cast. For 
an account of this campaign, sec al-Maqrizi, Vol. I, pp. 188-89. 

“Cf. ShSfi’I, Kitdb al-Umm. Vol. I. p. 84. 

"Bfllaq cd.. p. 20. 
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When the divine communication: ‘ If there be twenty of you who 
endure, they will overcome two hundred ’ was revealed, it became 
obligatory upon the twenty [believers] never to retreat [in battle] 
before two hundred [unbelievers]; and when God revealed: * Now 
God has made it lighter for you and knows that there is weak¬ 
ness in you—If there were twenty of you, etc-'—it became obliga¬ 
tory on a hundred [believers] never to retreat before two hun¬ 
dred [unbelievers]. 27 

[Shafts] said: This is in conformity with the opinion of 
Ibn ‘Abbas. But God made this so clear in [His] communica¬ 
tions that it needs no explanation.* 8 
122. [Shafrl said]: God said: 

Those of your women who commit indecency—seek four witnesses 
against them, and if they testify, confine them to their houses 
until death takes them or God appoints for them a way out. 
And when two of you commit [indecency] punish them both; but 
if they repent and reform, then desist from them. Verily God 
always has been relenting, compassionate [Q. IV, 19-20], 

God, however, abrogated [the penalty of] confihement and 
the inflicting of harm [by another communication], in which 
He said: 

The fornicatress and the fornicator—scourge each of them with 
a hundred stiripes [Q. XXIV, 2], 

Thus the sunna specified that the scourging of a hundred 
stripes should be [inflicted} on the unmarried fornicators. 

•Abd al-Wahhab fb. ‘Abd al-Majid al-Thaqafi] told us from 
Yunus b. ‘Ubayd from al-Ijasan from ‘Ubada b. al-$amit that 
the Apostle said: 

Take it from me [repeated twice], God has decided on a way [for 
their punishment]: For [the fornication of] the unmarried couple 
[the penalty] shall be scourging with a hundred stripes and 
banishment for a year; lor [the adultery of] the married couple, 
scourging with a hundred stripes and stoning [to death]. 19 

,T Cf. Shaft*!, Kitab al Vmm , VoL IV, p. 92; and Tabari, Tafslr. Vol. 
XIV, pp. 50-58. r * ' 

M Shafii, Kitab al;Umm t Vol. IV, p. 92. 

* ^Abu Dawfid, Vol. IV, p. 144; Abij Ja’far al-Nahh£i f p. 97; Ibn Jjlajar, 


8127 


8128 
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We are told by the trusted authority 80 from Yunus b. TJbayd 
from al-IJasan from IJ it tan al-Raqashi from ‘Ubida b. al*§amit 
from the Prophet a similar [tradition], 

123. [Shafi*IJ said: The sunna of the Apostle specified that 
the penalty of scourging with a hundred stripes for [fomica* 
tion on the part of the] free unmarried couple was confirmed, 
but that it was abrogated concerning the married; and that 
the penalty of stoning for [adultery on the part of the] free 
married couple was confirmed. 81 For when the Apostle’s 
ruling: [“ Take it from me, etc. 11 ] was laid down, it abrogated $i$ x 
the [penalty of) banishment and scourging for the adulterers. B 20 

Since the Prophet ordered the stoning of Ma'iz [b. Malik 
al-Aslaml] rather than scourging him, and he ordered Unays 
[b. al-Dahhak al-Aslaml] to inquire from the wife of Aslami 
and to stone her if she confessed adultery—this [precedent] 
indicated that the scourging of the free married adulterers 
was abrogated and that [the penalty of] stoning was confirmed, 
since this was a later decision [which superseded an earlier $132 
one]” 

But the Book of God and the sunna of the Prophet indi¬ 
cate that slave-adulterers are excluded from this [punishment]. 

•V. 

Concerning slave-women, God, Blessed and Most High, said: 


Bulugh al Mardm, p. 153; Shifil, Kit&b al Umm, Vol. VI, p. 119, and 
Vol. VII, p. 252 (margin). 

90 It is held, on the authority of al-Rabi' al Muradl, that ShAfi'I applied 
the term trusted authority ” to Yahya b. Hassan (see Bayhaqi, Manaqib, 
folio 278) ;y but it is obvicus that in this instance the trusted authority 
must be someone else, since Yunus was bom in 144/761 after Hass in had 
died in 139/756. 

•* There is in the Bfiliq edition part of a tradition cited by Shafil in 
the following paragraph which adds nothing but verbal changes. This 
addition, as Shikir has pointed out, is spurious. See al*Risdla t Shakir's 
cd., p. 131, n. 3. 

»»Cf. Shkfi'I, Kit&b Ikhtildf al-Hadlth (Umm, Vol. VII, p. 251). Sh*fiT« 
citation of the name of the wife of “ Aslami ” is perhaps an error, as 
other hadith digests do not cite the name of the woman. Traditions 
indicate that Mk'iz confessed in the presence of the Prophet four times 
to his having intercourse with the,woman and the Prophet ordered him 
to be stoned to death. See Abu Dawud. Vol/IV, pp. 145-51; and Shawkani, 
Nay l al-Awt&r, Vol. VU. pp. 100-106. Cf. Mklik, Vol. II, pp. 820 21. 
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If, then, having been taken under ihsan, 33 they commit an inde¬ 
cency, they shall be subject to half the punishment to which those 
under ihsan are subject [Q. IV, 30]. 

It is evident that half [the punishment] cannot be executed 
except in scourging—which it is possible to divide—while 
stoning, which leads to death, cannot be halved, for he [who s 133 
is subject] to stoning might die either by the first stone cast 
on him or by a thousand or more. So it is impossible [to 
determine] what half [of the punishment] is. The [limit of 
such] penalties is specified by the destruction of life, and the 
destruction of life is dependent on the number of strokes and 
the size of the stones. Obviously no half of such a limit can $134 
be determined. 34 

124. Shafi‘1 said: 85 The Apostle of God said: 

If it is proved that the slave-women of any one of you has com¬ 
mitted adultery, she should be scourged. 86 

But [The Prophet] did not say that she should be stoned. 

Nor did the Muslims differ on [the dictum that] slaves who 
commit adultery are not subject to stoning. 

The taking of a slave-woman under ih§an is performed by 
accepting Islam. We hold this [opinion] on the strength of 
the evidence of the sunna and the agreement of the majority 
of the scholars. 

Since the Apostle decreed: " If the slave-woman of any one 
of you, etc/' without stipulating: “ Whether she was taken 
under ih$an or not/' we concluded that God’s saying con¬ 
cerning slave-women [which runs as follows]: f< If then, having 
been taken under ih$an, they commit an indecency, they shall 
be subject to half the punishment to which those under il>$an 
are subject/’ [Q. IV, 30], must mean: If they [the slave-women] $133 

have become Muslims, not that if they were taken as wives 

33 For the meaning of this term, see paragraph S3, n. 44, above. 

34 Cf. Shaft'!, Kitab al-Umm, Voi. VI, pp. 75, 122, for slight verbal 
changes. These changes may have been made by copiers. See Shakir's 
edition of the Risdla , pp. 154-35, notes 2-3. 

33 Bulaq ed., p. 21. ~ 

13 Cf. Malik, Vol. II, pp. 826-27, for a different wording. 
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and the intercourse were performed in marriage, nor if they 
were freed although the intercourse was not performed [in 
marriage] 

125* Someone may ask: Does it not appear that you give 
ih$an a variety of meanings? 

126. '[ShafM] replied: Yes, for the aggregate meaning of 
il}$an is that there should be a bar against forbidden acts* 
Islam may be one of them; 88 freedom [from slavery] is another; 
the taking [of the woman] as a wife and the performance of 
intercourse [through marriage] are still others; and finally 
detainment in the house. [As a rule] anything that may pre¬ 
vent [indecency] constitutes ih$an. For God said: 

We taught him the making of garments for you to protect you 

from each other's violence [Q. XXI, 80], 

And He said: 

T 

They will not fight against you all together, except in fortified 

towns [Q. F LIX, 14]. 

[The term fortified] means protected [towns]. 

127. [Shafi*i] said: The first and the last part [of the com¬ 
munication] indicate that the meaning of ilt$an—which is 
stated in general [terms] in [this] place, not in others—is Islam, 
not intercourse or freedom or confinement or chastity. These 
are the various [possible] meanings of ii}$an- 


” For the meaning of ifi$an in this communication, see Tabari, Taj sir* 
Vo!. VIII, pp. 195-202. 

*• I. e.V a bar against one of the forbidden acts. 
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The Abrogating and Abrogated [Communications] 
\yhich Are Indicated by the Sunna 
an d Consensus 


128. [Shafi'I said]: God, Blessed and Most High, said: 

Prescribed for you, when death draws nigh to one of you, and he 
leaves behind some property, is the making of a testament in 
favor of his parents and relatives who are reputable—an obliga¬ 
tion on the God-fearing [Q. II, 176]. 

And He said: 


And those of you who die, leaving wives, let them make testa¬ 
ment for their wives, provision for a year without expulsion; but 
if they go forth, there is no fault in you what they may do with 
themselves honorably. God is All-mighty; All-wise [Q. II, 241]. 


Thus God provided [legislation] for the inheritance of 
parents as well, as for near relatives whether together with 
them or as successors, and for the inheritance of the husband 
from his wife and the wife from her husband. 

The two [foregoing] communications may be interpreted 
either to confirm bequests for the parents and the near rela¬ 
tives, bequest for the wife, and inheritance together with be¬ 
quests, so that inheritance and bequests are lawful; or that 
[the legislation concerning] inheritance abrogates [that con¬ 
cerning] bequests. 3 * 


Since both interpretations are possible, as we pointed out, 
it is obligatory upon the learned to find an evidence in the 
Book of God [as to which of the two is valid]; if nothing is 
found in the text of the Book of God they should try the 
sunna of the Apostle. If such an evidence is found, it should 
be accepted from the Apostle, as [if] accepted from God by 
virtue of God's command to obey His [Apostle]. 

We have found that those learned in legal interpretation 
and the authorities in the campaigns [of the Prophet]—whether 


«• 


Cf. Tabari, Tafslr , Vol. Ill, pp. 384-96; V, pp. 250-62. 
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from [the tribe of] Quraysh or other [tribes]—are agreed that 
in the year of the capture [of Makka (8/630)] the Prophet 
said: 

No bequest to a successor [is valid], nor shall a believer be slain 

for [the blood of] an unbelievers 

This tradition has been transmitted from those who have 
heard it from the authorities on the [Prophet's] campaigns. 

So this is a transmission by the public from the public and 
is therefore of greater authority than the transmission of one 
[individual] from another. Further, we have found that the 
scholars are agreed [on the acceptance of this tradition]. 

129. [Shaft*!] said: Some of the Syrian [transmitters] have 
related [this] tradition [with an isnad or authorities] which 
those who are learned in traditions do not confirm, because 
some of the transmitters are unknown. 41 So we have related $ 1 $ 
this tradition [directly] from the Prophet as an interrupted 
[tradition]. 42 

We have accepted this tradition, as I pointed out, on the 
authority of those learned in the [Prophet's] campaigns and 
the agreement of the public, just as we have already related 
it on the authority of all those who are learned in the cam¬ 
paigns and the agreement of the public. [For] Sufyan [b. 
*Uyayna] told us from Sulayman al-Ahwal from Mujahid that 
the Apostle said: “ No bequest to a successor [is valid]." 43 si<o 

We have concluded that the Prophet’s ruling: " No bequest 
for a successor [is valid]," as I have stated, [means] that [the 
legislation on] inheritance has abrogated that on bequests for 
the parents and the wife, on the strength of the information 
related by those learned in matters concerning the [Prophet’s] 

40 Abtl Dawud, Vol. HI, p. 113; Shkwkinl, Nayl al-Au>tar t Vol. VI, p. 

43; Shafi'I, Kitdb al'Umm, Vol. IV/ pp. 27, 36, 40. 

41 1. e. t this tradition, well-known to those learned in traditions in the 
IJijaz, was related without the names of the transmitters; but it was 
related by Syrian authorities with the names of the transmitters. 

4t An interrupted tradition is a tradition reported without the full 
chain of transmitters. 

41 See Shafi'i, Musnad, Vol, II, p. 189; and note 40, above. 
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campaigns, interrupted traditions from the Prophet, and the 
agreement of the public. 

great number of the public also have held that the [legis¬ 
lation concerning] bequests for relatives was abrogated and is 
n o longer obligatory; for whenever they are entitled to inherit, 
-Wihey are so by virtue of the [law of] inheritance; but when 
they are not entitled to inherit, it is not obligatory that they 
should inherit by a bequest. 

'Jawus [b; Kaysan] and a few other [authorities], however, 
held that the [legislation concerning] bequests for parents has 
been abrogated, though it was confirmed for relatives not 
entitled to inherit. So it is not permissible for him who 
f bequeaths to do so [to persons] other than relatives. 

-t Since it is possible to maintain with Tawus that [the legis¬ 
lation] affecting relatives is [still] valid—in as much as the 
tradition transmitted by the authorities on [the Prophet’s] 
campaigns merely states that the Prophet said: “No bequest 
for a : successor [is valid]/’ it is deemed obligatory upon scholars 
to se£kan evidence either in support or against Tawus's 
opinion. 

We have found that the Apostle made a decision [con¬ 
cerning] six slaves owned by a man who possessed no other 
propertyand who had set them free at the time of his death. 
The Prophet divided them into three groups, freeing two 
[slaves] and leaving four in slavery. This [tradition] had been 
related- to us by *Abd al-Wahhab [al-Thaqafl] from Ayyub 
al Sakhtiyanl from Abi Qilaba from AbTal-Muhailab from 
•Imran b. fju$ayn from the Prophet. 44 

130. [Shafi‘I] said: Thus the indication of the sunna, as 
•provided in the tradition of ‘Imran b. Husayn, is that the 
Prophet’s decree to free [the slaves] at the time of death con¬ 
stitutes a bequest. Since the person who freed the slaves was 
an Arab—and the Arabs own foreign [slaves] with whom they 
had no blood relationship—the Prophet allowed a bequest to 
them to be valid. This [precedent] indicates that if a bequest 

“Abu Dawfld. Vol. IV, p. 28; Shafil, Kitab al-Umm t Vo!. IV, pp. 24, 
27; Vol, VII, pp. 570-71 (margin). 
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in favor of persons other than relatives were void, it would 
be void concerning the freed slaves [too], as they were not 
blood relatives of [the man] who set them free. 

It also indicates that the bequest of the deceased cannot 
exceed one third of his estate; that what exceeds one third is 
illegal; that bequests in favor of freeing slaves [already] earning 
money for their freedom (istis'a*) 45 are void; and that [the 
choosing of two freed slaves out of six] by dividing them [into 
three groups] is confirmed [on the basis of] the casting of lots. 4 * 

Bequests to parents are no longer valid, since their [right 
to] inheritance as successors is confirmed. A bequest made by 
a deceased [person] to anyone—if he is not a successor—is valid. 
It is commendable—in my opinion—if [the deceased] leaves a 
bequest to his relatives. 

131. Shaft*! said: 47 There are in the Qur'an other [exam¬ 
ples] concerning abrogating and abrogated [legislation], which 
may be found in their [proper] places, in the Kitab Ahkarn 
al-Qur'dh. 4B I have discussed only some of the general prin¬ 
ciples on the strength of which the meaning of other examples 
may be sought. I am satisfied that these examples suffice for 
others hitherto not dealt with. May I ask God [for His] pro¬ 
tection [from error] and for success [in following the right]. 
I have dealt with the duties 1 imposed by God, the general and 

48 This term is applied to the slave who is partially freed provided he 
pays out of his labor the price of the remaining portion in slavery. 

48 On the strength of a tradition related by 'Imran b. Husayn the 
Hanaft school permitted istis'a', on the ground that the freeing of one 
third of the six slaves means that one third of each one of them can be 
freed and the remaining two thirds might be freed by istis'a*. Thus the 
Hanafi school does not permit dividing the slaves into three categories 
or the casting of lots in determining such division. The Sh&fi'I school, 
however, rejects this interpretation and holds that the meaning of the 
tradition is dear,-that the Prophet permitted the freedom of only two 
slaves out of six (constituting one third of the bequest), and that his 
division of the six into three groups meant that he permitted such a 
division and, finally, that his choice constitutes the casting of lots. For 
this reason istis'a’ is rejected, and the division into categories and the 
casting of lots were accepted. 

47 B&laq ed., p. 22. 

48 Sh&fil, Kitab Ahk&m al-Qur'an. Vol, I, pp. 149 ff. 
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the specified* togetlier with the sunna of the Apostle* so that 
those who have knowledge of the Book will know the, place 
jn which God has placed His Prophet in relation to His Book, 
His religion, and the followers of His religion. They will also 
jt n ow that to obey his orders means to obey God, and that 
his sunna is in conformity with what God revealed in His 
Book and that it is not contradictory to it at all. And he who 
comprehends this book knows that [God's] declaration is of 
various forms—not just one—, the common feature of which 
is that to the learned it is either clear or vague; but to those 
lacking in [legal] knowledge, the declaration varies in vague¬ 
ness [in accordance with their degree of comprehension]. 
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Chapter VII 



[ON DUTIES] 

The Duties Laid. Down in the Text [of the Qur'an] 

132. God, Glorious be His Praise, said: 

* 

Those who accuse women under ihsan [of unchaslity] and do not 
then bring forward four Witnesses, scourge them with eighty 
stripes, and do not ever_accept any testimony of theirs again; 
they are the ungodly [Q. XXIV, 4]. B 22 

Shafrt said: The women under ih$an in question are those 
who are freewomen and have come of age. This indicates that 
ih$an is a collective term covering a variety of meanings. 1 
[God] said: 

Those who accuse their wives and have no witnesses except them¬ 
selves—let one of them testify by God four times, that he is of 
those who speak the truth. And a fifth time, that the curse of 
God shall be upon him, if he should be of the liars- It shall 
avert the punishment from her if she testify by God four times 
that he is of the liars. And a fifth time, that the wrath of God si<7 
shall be upon her, if he should be of the truthful [Q. XXIV, 6-9]. 

Since God has distinguished between the ruling [relating to 
the Accusation] of the husband and [the ruling relating to] 

1 According to I bn Qutayba, the woman under ih$£n is a free and 
mature woman, in possession of her faculties and who has had sexual 
intercourse in a legal marriage. See Ibn Qutayba, Kitab Ta'wil Mushkil 
al-Qur'an, ed. Ahmad $aqr (Cairo, 1373/1954), p. 391. See also paragraph 
83, n. 44. 
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a ny one who may accuse other [than the husband]—punishing 
jhe one other than the husband, unless he produces four wit¬ 
nesses in support of his accusation, and excluding the husband 
from punishment by virtue of the li'an 2 —this indicates that 
those who accuse women under ih$an, who are subject to 
scourging [as a punishment], are those who accuse free and 
mature women, not wives. 

This is [another] example of what I have already explained 
that the Qur'an [was revealed] in Arabic and that some of its 
communications a.re explicitly general, intended to have par¬ 
ticular [meaning], not that one of the two communications 
meant to abrogate the other but that each is valid in the 
manner indicated by God. So a distinction should be made 
between the two [communications] in the manner God made 
the distinction and the two be joined together in the manner 
He united them. 

So, if li f an were invoked, the husband would not be 
punished, just as a party [in a dispute] is acquitted by wit¬ 
nesses; if he refuses to invoke the li*an, he shall be punished 
if his wife is a free woman and mature of age, 

133. [Shaft*!] said: The communication concerning li'anwas 
revealed in connection with [the case of ‘Uwaymir] al-*Ajlani 
and his wife and the Prophet executed the procedure of the 
Ii'an between them. This [precedent of] Ii*an was related by 
Sahl b. Sa*d al Sa*idi and Ibn ‘Abbas; but neither Ibn ‘Umar, S14S 
who witnessed its execution, nor the others related the [actual] 
words pronounced by the Prophet on the li*an. 

These [authorities] related [other] decisions taken by the 
Apostle, not to be found in the Qur'an, such as the cancellation 
[of the marriage contract] between the two parties in the li*an, 
voiding [the blood relationship of] the child [to the accusing 
father], and his pronouncement: “ If [the mother] gives birth 
to the child and it possesses [the physiognomy] indicated [by 

1 1.i'an is an oath by virtue of which a husband may accuse his wife— 
without evidence—of adultery without becoming liable to punishment 
under qadhf by stoning. The marriage is dissolved and the husband can 
deny the paternity of the child borne by the wife. 
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the accusing father], it belongs to the accused person." So if 
the child proves to possess after birth similar resemblances 
[to the accused person], he [the Prophet] said: " the child's 
status is clear [that it belongs to him who is. accused], for has 
not God laid down the rule [in the Qur'an],” [that such a case 
must be decided by li'an, i. e., the cancellation of the marriage 
contract and the voiding of the blood-relationship of the 
child]. 8 Ibn'Abbas [also] related that the Prdphet, [on hearing 
the oath of accusation repeated for the fifth time], said: 44 Stop 
him [the husband], for this means punishment [for the wife].”* 

134, Shafi'I said: 5 We conclude that [the authorities] do 
not relate certain needed portions of the tradition and relate 
others, for had they known the portion concerning how the 
Prophet executed the li'an [between husband and wife] they 
would have related it. They only knew that whoever was 
versed in the Book of God knew that the Prophet executed 
the li'an in accordance with God’s communication. They [the 
authorities] were merely satisfied with what God provided for 
li'an, such as the number of oaths and that both could bear 
witness [as stated in Q. XXIV, 6-9] without citing the Apostle's 
decision on how he executed the li'an [between husband and 
wife]. 

135. Shafi'I said: There are in the Book of God fully ade¬ 
quate [communications] concerning li'an and the number of 
oaths; but some [of the authorities] have related [traditions] 
from the Prophet concerning the cancellation [of the marriage 
contract between the two parties in the li'an] as I have already 
said. Such traditions from the Apostle, which are in agree¬ 
ment with the Book of God, have already been discussed.* 

• See Shift 4 !, Kitdb al-Umm , Vol. V, p. 114; and Kitdb Ikhtilaf al-HadUh 
(margin of the Kitdb al-Umm, Vol. VII, pp. 305*306). 

‘Should the husband pronounce a fifth oath, * yond the number neces¬ 
sary for li'in, his accusation of adultery, if not couruer-acted by the wife, 
would entail punishment of the wife by stoning to death. If the hus¬ 
band's fifth oath were false, he would be punished by fire after death for 
a false oath. See Shaft*!, Kitdb alUmm, Vol. V, p. 111. 

• Bul&q ed., p. 23, 

•See Shafi'I, Kitdb al-Umm, Vol. V, pp. 110*22. 



136., God said: 

Fasting is prescribed for you as it was for those before you; per¬ 
haps you will show piety. A certain number of days [Q. 11, 179- 
180]. 

And He specified the month by saying: 

The month of Ramadan, in which the Quran was sent down as 
guidance for the people and as evidences of the guidance and 
Furqan; so whoever of you is present during the month let him 
fast in it; but if anyone is sick or on a journey [let him fast] a 
number of other days. God desires ease for you, and desires not 
hardship for you; and [it is] in order that you may complete the 
[full] number of [days], and that you may magnify God for the 
guidance He hath given you; perhaps you will be thankful [Q. 
II, 181]. 

Shafi‘1 said: I have known of no authority who related a 
tradition from the Prophet specifying that the month for 
fasting was the month of Ramadan—which falls between 
Sha’ban and Shawwal—owing to certainty as to the place of 
Ramadan among the other months; for men have been satis¬ 
fied that God imposed the duty. 

They [men] have obligated themselves to observe, fasting 
during travel, and when they may break it, and they knew 
how to make up for this duty as well as others on which there 
is no explicit text in the Book [of God]. Nor have I known 
anyone besides the scholars who needed [to know] 'which 
month was Ramadan or whether [fasting in this month] was 
obligatory. The same may be said about other prescribed 
duties: That [men] must perform the prayer, [pay] the alms 
and—for those who can manage it—perform the Pilgrimage; 
that adultery, homicide, and similar acts are forbidden. 

137. [Shaii'i] said: Certain traditions have come from the 
Apostle on these matters for which there are no specific texts 
in the Qur'an, but the Apostle has specified on God's behalf 
the meaning intended by Him, while the Muslims provided 
a number of derivative rules on which the Apostle laid down 
no specific sunna. 


S151-15 


S 158 


150 ISLAMIC JURISPRUDENCE 


For instance, concerning the man who divorces his wife by 
pronouncing the third declaration [of divorce], 7 God said: 

If he divorces her, she shall not be lawful to him after that, until 
she marries another husband. If he divorces her, then it is no 
fault for them to return to each other [Q. II, 230]. 

God’s saying: “ Until she marries another husband ° may 
mean either until she [formally] marries another husband— 
this was the meaning accepted by those to whom the communi¬ 
cation was addressed and she was regarded as married once 
the marriage contract was concluded—or until she [actually] 
had intercourse with another husband, for the term nikah 
may include both intercourse and the marriage contract. 8 So 
when the Apostle once said to a divorced woman, whose 
divorce was pronounced three times by her husband and who 
was then married to another man: “ You will not be lawful 
[to your first husband] until you have tasted the sweetness 
[of the second husband] and he has tasted yours/’ 9 he meant 
that she must have intercourse with another husband, and sia 
that nikah [includes] intercourse. 

138. Someone may ask: Will you cite a tradition from the 
Apostle in support of your statement? 

139. [Shafi'i] replied: Sufyan [b. ‘Uyayna] told us from lbn B 2 j 
Shihab [al-Zuhrl] from ‘Urwa [b. ahZubayr] from 'A’isha, who 
said: 

The wife of Rifa'a [al-Qurari] once came to the Prophet and si« 
said: ‘ Rifa'a has divorced me [complete divorce] and *Abd al- 
Rahman b. al-Zabir married me, but [the latter's organ] is as 
limp as cloth’s nap/ 4 Do you want to go back to Rifa'a? * asked 
the Apostle, [and he stipulated]-. 4 No, not until you taste his 
sweetness and he tastes yours/ 10 

7 Bulaq ed., p. 23. 

8 Literally nikah means intercourse, but the legal meaning is marriage 
contract, which may or may not include intercourse. See Jurjam, p, 167; 
and al-MutarrazI, Vol. II, p.229. For the meaning of nikah in the Quranic 
communication, see Tabari, Tafsir, Vol. IV, pp. 385-590; Bukhari, Vol. 

Ill, p. 463. 

• The figurative meaning of the word 'usayla is used in the Arabic 
text. See Lane, Lexicon, p. 2046. 

10 Bukhari, Vol. Ill, p. 477; Abu Dawfid, Sunan, VoL II, p. 294. See also 
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]40. Shaft*! said: So the Apostle made it clear that God 
made her lawful to the husband who pronounced her divorced 
ihrice [only] after another marriage [was consummated] with 
nikah, that is, i£ the nikah was followed by intercourse with 
t he other husband. 


[( 2 uranic] Duties for Which the Apostle 
provided Sunna 


141. God, Blessed and Most High, said: 

When you stand up to pray, wash your faces, and your hands up 
to the elbows, and wipe your heads, and your feet up to the 
ankles. If you are polluted, purify yourselves [Q. V, 8-9], 

And He said: 

Do not perform the prayer * . . when you are polluted—unless 
you are travellers on the road—until you wash yourselves [Q. IV, 
46]. 

So [God] made it clear that cleanliness from junub (pollu¬ 
tion) must be performed by complete washing (ghusl), not 
by ablution. 11 

142. Shaft*! said: 12 The Apostle laid down sunna for ablu¬ 
tion in conformity with God’s communication: So he [the 
Prophet] washed his face, and his hands to the elbows; wiped 
his head; and washed his feet up to the ankles. [For] *Abd 
al-'AzIz b. Muhammad [al-Darawardl] told us from Zayd b. 
Aslam from *Ata* b. Yasar from Ibn ‘Abbas from the Prophet 
that the latter performed the ablution [by washing] each limb 
once. 18 

Shafil, Kitdb al-Umm , Vol. V, p. 229; Vol. VII, p. 314 (margin); and 
Tabari, Tafsir ; Vol. IV, pp. 590-96. 

11 See Tabari, Tafsir , Vol. VIII, pp. 379-84; Vol. X, p. 82. u 

11 Buliq ed., p. 24. 

“Bukhari, Vol. I, p. 47; Abu DawOd, VoLT, p. 34; Tirmidhx, Sunan , 
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* 

A kJ 

Malik [b. Anas] told us from *Amr b. Yahya [ai-Mazini] from 
his father who asked \Abd-AIlah b. Zayd, the grandfather of 
‘Amr b. Yahya, M Are you able to show me how the Apostle 
performed ablution? M “ Yes/’ replied 'Abd-Allah b. Zayd, 
and he asked for water. He poured it over his hands and 
washed twice; he rinsed [his mouth] and sniffed [water into his 
nose] thrice; he washed his face thrice, and washed his hands 
up to the elbows twice [each time], and wiped his head with 
his hands moving them from the front and brought them 
back—he began with his forehead until he carried them to 
his neck, then he brought them back to the place from which 
he had started—and [finally] he washed his feet. 14 

The literal [meaning] of God's saying: “ Wash your faces M 
is that the minimum requirement for washing is once [each 
time], but it may [also] mean more [than once]. So the Apos¬ 
tle decreed that ablution must be performed by washing once 
[each time], in conformity with the literal [meaning] of the 
Qur’an. This~ is the minimum requirement for washing, 15 
but it may mean more than once since [the Prophet] per¬ 
formed it twice and three times. 

Since [the Prophet] washed once [also], we have concluded 
that if once does not fulfil [the duty], he would not have 
performed it once before prayer. More than one ablution is 
[therefore] optional—not obligatory—and that less than that, 
[f. e., once] does not fulfil [the duty]. 

This is in conformity with what I have already said con¬ 
cerning other duties, namely that if the traditions were lacking, 
the Book would be satisfactory without them; but if tradi¬ 
tions were found about them, they indicate that they should 
be in conformity with the Book of God. 

143. [Shafri said]: It may be that the authorities have 
related traditions to indicate that although the Apostle ordi¬ 
narily performed the ablution three times, they were intended 
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cd. A. M. Shakir (Cairo, 1356/1937), Vol, I, p. 60; ShafiX Kitab. al-Umm. 
Vol. I, p. 27. 

14 Malik, Vol. I, p. 18; Bukhari, Vol. I. pp.^ 59-60; ShifCi, Kitab al-Vmm, 
Vol. I, pp. 23, 27. 

1B Bul&q ed., p. 24. 
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to be optional, not obligatory, so that the performance of less 
than that number would not be regarded as failure to fulfil 
the duty. However, since certain traditions specify that " he 
who performs the ablution thrice before prayer—and per¬ 
forming a two-cycle prayer twice—without any distracting 
thought [mixed with the prayer], his [sins] would be forgiven/' 
[men] desired to increase the [number of] ablutions, but such 
increase is supererogatory. 

In the performance of ablution, the Apostle washed his 
[hands] including the elbows, and [the feet] including the 
ankles. The [Quranic] communication [concerning washing] 
m ay either mean washing including [the elbows and ankles] 
or washing without them. It was perhaps for clarifying the 
meanings of this [communication] that the /[two] traditions 
were related. The one closest to the literal meaning of the 
divine communication specifies that [the elbows and ankles], 
should be [included] in the washing: For this [washing] is 
made clear in the sunna as well as in the Qur'an. But though 
this as well as the other [declarations] in the Qur'an are clear 
enough to the scholars, to others the clarity in both is not the 
same. 

The Apostle laid down a sunna that washing to free one’s 
self from pollution includes the washing of the genital organs, 
the ablution—like the ablution before prayer—and the com¬ 
plete washing (ghusl). We recommend that [his example] be 
followed. 

I know of no scholar from whom I have learned who has 
disagreed that any washing should be satisfactory, provided 
that it is complete, although men prefer otherwise [i, e., ablu¬ 
tion and complete washing]. For [the Qur’an] prescribes 
washing [only] without any specifications as in the-case of 
ablution. 

The Apostle laid down sunnas regulating [the circumstances 
that call for] .ablution, and the [kinds of] pollution which 
must be washed away, for such matters have not been dealt 
with in the Book [of God]. 
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[Quranic] Duties Which the Sunna 
Specified are Intended To Be Particular 

144. God, Blessed and Most High, said: 

They will ask thee for a pronouncement. Say: God pronounces 
to you concerning the indirect heirs. If a man perishes and has 
no children, but he has a sister, she shall receive a half of what 
he leaves and he is her heir if she has no children [Q. IV, 175]. 

And He said: 

To the men belongs a share of what parents and near relatives 
leave, and to the women belongs a share of what parents and 
near relatives leave, whether it be little or much, a share pre¬ 
scribed [Q. IV, 8]. 

And He said: 

And to his parents, to each one of the two belongs a sixth of 
what he leaves, if he has children; but if he has no children and 
his heirs are his parents, a third to his mother, or, if he has 
brothers, to his mother a sixth, after any bequests he may 
bequeath or any debts [have been paid]. As to your fathers or sin 
your sons you do not know which of them is the most advan¬ 
tageous to you. So God apportions; verily, God is All-knowing, 
All-wise. 

A half of what your wives leave belongs to you, if they have 
no children; but if they have children, a fourth of what they 
• leave belongs to you after any bequests they may bequeath or 
debts [have been paid] [Q. IV, 12-13]. 

And He said: 

To them belongs a fourth of what you leave, if you have no 
children; but if you have children, an eighth of what you have 
belongs to them, after any bequest you may bequeath or debts 
[have been paid] [Q. IV, 14]. 

The sunna [merely] specified what God has provided for 
those who are eligible to inherit: Brothers, sisters, children, 
and the near relatives, parents, spouses, and all those who are 
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eligible to inherit in accordance with [the text of] the Book, 
provided that the legator and the legatee [either] profess the 
same religion [i. e., Islam] and belong to the people of the 
lands of Muslims 18 or are [non-Muslims] in treaty relations 
with Muslims [by virtue of which] their lives and property 
are secured. 17 If they are polytheists, they are eligible to in¬ 
herit in accordance with their [own law of]/polytheism. For 
Sufyan [b. TJyayna] told us from al-Zuhri from *AIi b. IJusayn 
from ‘Amr b. 'Uthman from Usama b. Zayd who related that 
the Apostle said: “ The Muslim cannot inherit from a non- 
Muslim, nor the non-Muslim from the Muslim.” 18 

Furthermore, the legator and the legatee must be freemen 
and Muslims. [For] Ibn ‘Uyayna told us from Ibn Shihab [al- 
Zuhri] from Salim [b. ‘Abd-Allah] from his father that the 
Apostle said: “ He who sells a slave possessing property, the 
property belongs to the seller unless the buyer stipulated 
otherwise.” 19 

145. [Shafi'i] said: It is evident in the sunna of the Apostle 
that the slave cannot own property, that what he owns belongs 
to his master, and that ascribing to him title to property— 
which may be [found] in his hands—merely means that it is 
added to him [as an additional property], and not that he 
possesses it, for [the slave] cannot be an owner [so long as] 
he is incapable of possession, rather he himself is possessed; 
he may be sold, given in gift, or bequeathed [as a chattel]. For 
God [made lawful] the transfer of the property of the dead 
to the living who can own what the dead had owned. So if 
the slave were to inherit property whether as a father or in 

Dar al-Muslimln or Dar al-Isl&m is the territory of Islam. It may be 
defined, broadly speaking, as the territory whose inhabitants observe 
Islamic law, or, strictly speaking, the territory under Islamic rule. See 
M. Khadduri, War and Peace in the Law of Islam , pp. 155-57. 

17 Non-Muslims who accepted Muslim rule by virtue of a treaty or a 
charter are called aht ahdhimma or scriptiiaties. See ibid. t Chap. 17. 

Malik, Vol. II, p. 519; Muslim, Vol. XI, pp. 51-52; Abu Dawud, Vol. 
Ill, p. 125; Shafi'i, Kiidb al-Umm , Vol. IV, pp. 2-3; and Shafi’I, Musnad, 
Vol. II, p. 190. 

18 Abu Dawud, Vol. Ill, p. 268; Ibn ITanbal, Vol. I, pp. 305-306; Shafi’i, 
Kitdb al-Umm, Vol. IV, p. 3. 
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any other capacity his share of the inheritance would be owned 
by his master on his behalf, [even though] the master is neither 
the father of the deceased nor an heir entitled to a share in 
the inheritance. So if the slave were given the right of inheri¬ 
tance as a father, it means the master will have the right of 
inheritance and we would have given such a right [to a person] 
to.whom God has not given it. For that reason, as I have 
pointed out, we do not favor giving [the right of) inheritance 
to, the slave, nor to any one who is not in possession of free¬ 
dom and [the faith of] Islam and who is not devoid of homi¬ 
cidal intent so that he is not regarded as a criminal. For 
Malik [b. Anas] related from Yahya b. Sa'Id from ‘Amr b. 
Shu'ayb that the Apostle said: " He who kills [another] cannot 
inherit [frpm him]/* 20 

146. ShafW said: 21 So we hold that he who kills [another] sxti 
will not inherit from him. For the minimum [penalty] for a 
killer with a criminal intent is to deprive him of [the right of] 
inheritance, since he is disobedient to God and incurs His dis¬ 
pleasure, There is no disagreement among the learned whom 
I have known, whether in this country or in another, that the 
Muslim cannot inherit from another unless he is a freeman 
and clear of criminal intent. Their agreement—on^what' I 
have just stated—is a binding- evidence on-them"that they 
should never disagree on any of the sunna of the Apostle. For 
if the sunna on matters for-which there-are textual communi¬ 
cations has the same place as these communications* and is as 
binding [on men] as the Qur'an, it indicates that for whatever 
else the sunna provided—for which there are no divine com- sin 
munications—it should be as binding [as the Qur'an]. The 
scholars should be the last to have doubts as to its binding 
force, and should know that God’s commands and those of 
His Apostle are not contradictory, but follow the same pattern. 
[For] God, Blessed and Most High, said: 

Do not consume your property among you in vanity, although 

there be trading by mutual consent on your part [Q. IV, 33]. 

« Malik, Vol. II, p. 867; Ibn Hanbal. Vol. I, pp. 305-306. 

11 Buliq ed., p. 25. 
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147. [Shafi‘1 said]: 22 And He said: 

That is for their having said: Sale is just the same as usury, 
though God hath permitted sale and forbidden usury [Q. II, 276], 


Moreover, the Apostle prohibited certain [kinds of] sale, 
mutually agreed upon among partners—which become un¬ 
lawful-such as [the exchange of] gold for gold except in equal 
quantities, and gold for silver, whether in cash or credit, 28 or 
whatever is implied in their meaning provided the exchange 
involves [neither] risk nor the concealment of anything [con¬ 
cerning the sale] from the buyer by the vendor. 

So the sunna indicated that God made lawful sales [of every 
kind] which are not.forbidden, except those which He has 
forbidden through His Prophet's tongue. 

Moreover, the Apostle provided sunna for other [kinds of] 
sale, such as the following: 

1. [If] a slave is sold with a defect concealed by the vendor 
[in order] to deceive the purchaser, the latter has the right 
to return [the slave] and keep any profits [arising from the 
slave's employment]. 24 

2. If a person sells a slave who possesses poperty, the property 
belongs to .the vendor unless 
tract of sale]. 25 

3. If a person sells a pollinated palm tree, the fruits belong 
to the vendor unless stipulated otherwise, [in the contract of 
sale]. 26 

These [traditions] are binding on men for God imposed the 
obligation that they should obey [the Prophet's] order. 


stipulated otherwise [in the con- 
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* f 76 id. 

11 NasPa literally means deferred payment. 

,4 Abu Diwud, Vol. Ill, p. 284. 

i§ Malik, Vol. II* p. 611; Bukhari, VqI. II, p. 81; Shafi'I, al-Musnad, Vol. 
II, p. 148; and Kit&b Ikhtilaf al-Hadlth (margin of Kitdb al-Umm, Vol. 
VII, p. 332); Ibn Qutayba, Kitdb Ta'wil Mukhtalaf al-Hadith , p. 286. 

•♦Malik, Vol. II, p. 617; Bukhari, Vol. II, p, 35; Muslim, Vol. X, pp. 
190-92. 
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General Duties: 

[Prayer] 

148. God, Blessed and Most High, said: 

i 

Verily prayer has become for the believers 3 thing prescribed [to 
take place at] stipulated times [Q. IV, 104].'> 

And He said: , 

Observe the prayer and pay the zakat (legal alms) [Q. II, 40, 77, 
104 etc.]. ’ ' 

And He said to His Prophet: 

• ■ 

Take of their wealth a sadaqa (free-will alms ) 27 to cleanse ^rid 
purify them thereby and pray for them [Q. IX, 104],*. * 

And He said: 

Pilgrimage to the House is a duty to God from the people, who¬ 
ever is able to make his way there [Q. Ill, 91]. 

God has laid down in the Qur’an the duties of prayer, zakat 
and pilgrimage and specified the modes [of their performances] 
through His Prophet’s tongue. 

So the Apostle specified that prayers .[each day] shall number 
five; that the number of cycles 28 in the noon, ‘a$r 29 and the 
evening prayers shall 1 number four repeated twice in the towns; 
and that cycles at the sunset prayer shall number three, and 
at the dawn prayer two. 

He decreed that in all [the prayers] there should be recitals 

M Shafi*! seems to use zakat and $adaqa interchangeably, although the 
two are not strictly speaking synonymous terras. $adaqa, a free-will alms, 
may be called a poor-rate. Thus sadaqa is included in the zak&t, but the 
latter is imposed for broader purposes of state, including expenditure for 
military operations. See G.-H. Bousquet and J. Schacht, Selected Works 
of C. Snouck Hurgronje (Leiden, 1957), Chap. 3 on zakat. 

* B The rak'a (cycle) include standing, bowing, prostration and sitting. 
See Edwin E. Calverley, Worship in Islam (London, 1958), p. 72, n. 1. 

** 'Asr is the mid-afternoon. 
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from [the Qur'an], audible in the sunset, evening, and dawn 
prayers, and silent recitals in the noon and ‘a$r prayers. 

He specified that at the beginning of every prayer there 
shall be the takbir [declaration that God is great] and at the 
ending the taslim [salutations on the Prophet and his house} 
and that each [prayer] consists of the takbir, the recital, the 
bowing, and two prostrations after each inclination, but beyond 
these nothing is obligatory. 

He decreed that prayer while one is on a journey can be 
shorter—'if the traveller so desires—in the three performances 
that have four cycles, but he made no change in the sunset 
and dawn prayers when the prayer is performed in town. 
However, all prayers must be [performed] in the direction of 
the qibla [facing Makka], whether one is in town or on a 
journey, except in the case of prayer of fear. 80 

He decreed that supererogatory [prayers] must be performed 
in the same manner; They are unlawful without the puri¬ 
fication or the recital or any other requirements for obligatory 
[prayers] such as the bowings, prostrations and the qibla 
whether performed in the towns or in the country or on the 
ground during travel. In a supererogatory prayer, however, 
the rider may pray in any direction that his animal may be 
moving. [For] Ibn Abl Fudayk told us from Ibn Abl Dhi'b 
from 'Uthman b. f Abd-Allah b. Suraqa from Jabir b. *Abd- 
Allah that in the campaign against the Banu Anmar the 
Apostle was [seen] praying while riding his camel toward the 
east. 81 A similar tradition was transmitted by Muslim [b. 
Khalid ai-Zanji] from Ibn Jurayj from Abu Zubayr from Jabir; 
but I do not know whether the name of the Banu Anmar was 
mentioned or whether the tradition [merely] stated that [the 
Prophet] prayed during travel. 82 

The Apostle also decreed that in the feast- and rain-prayers 
the number of bowings and prostrations must be the same; 

10 Prayer of fear may be performed in case of a threat or an attack in 
war. See Shift!, Kitdb al-Umm, Vol. I, pp. 83-84. 

41 See paragraph 120, above. 

44 Cf. Shaft!, JCitdb ot-t/mm, Vol. I, p. 84. 


S 177 


S173 



160 ISLAMIC JURISPRUDENCE 

but he added a cycle to the eclipse-prayer, raising the number 
[of bowings and prostrations] in each cycle to two. So we are 
told by Malik [b. Anas] from Yahya b. Sa'Id from ‘Amara 
[daughter of ‘Abd al-Rahman] from 'Aisha from the Prophet. 

The same; [tradition] was related-by Malik [b. Anas] from 
Hisham from his father from ‘A'isha from the Prophet; and 
from Malik b. Anas from Zayd b. Aslam from ‘Ata J b. Yasar 
from Jbn Abbas from the Prophet. The wording of the 
Prophet's prayer, related by 'A’isha and Ibn ‘Abbas, may be 
somewhat different, but all are agreed that [he performed] the 
eclipse-prayer in two cycles, each one [repeated] twice. 53 si 79 

Concerning prayer, God said; 

Verily the prayer has become for the believers a thing prescribed 
for stated times [Q. IV, 104]. 

The Apostle specified on God's behalf the time [of each 
prayer]. He performed [each] prayer at its specified time, 
except that when he was besieged in the battle of al-Ahzab 84 
he could not [perform each] prayer on time for that reason; 
so he delayed [the prayers] until [he was able to perform] the 
noon, the ‘asr, the sunset, and the evening prayers at the same 
time. 

Muhammad b. Isma‘11 b. Fudayk told us from Ibn Abi Dhi’b 
from al-Maqburl from ‘Abd al-Rahman b. Abi Sa‘Id from his 
father who said- 

We were withheld from performing prayer during [the battle of] 
the Trench for a long while, till [late at] night, but when we 
were relieved from fighting— as God said: 4 God relieved the be- S18 0 
lievers of fighting, for God is strong, and mighty f [Q. XXXIII, 

” Malik, Vol. I, pp. 186-88; Bukhari, Vol. I, pp. 264-65; Shafi’I, Kitdb 
al’Umm, Vol. I, pp. 214-15. 

**The battle of al-Ahzab or al-Khandaq (The Trench) was waged by 
the Makkans (the Confederates) against the Prophet in 5/627 to revenge 
their defeat at Uhud the year before. This battle figures in the Qur’an, 
XXXIII, 9-27, under the name of al-Ahzab and in the Arab annals as 
al-Khandaq. See Ibn Hisham, VoK II, pp, 669 ft; Guillaume’s translation, 
pp. 450 ff. 
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25]—the Apostle ordered Bilal 85 [to call believers to prayer], and 
they performed the noon-prayer as fully as if it were at its time, 
and then performed the 'asr, the sunset and the evening prayers 
in like manner. This [incident] took place before the communi¬ 
cation concerning the fear-prayer was revealed, which runs as 
follows: 4 If you fear [danger] pray either on foot or mountedl' 
[Q. II, 240].** 

149. [ShafiT] said: So Abu Sa € Id made it clear that [the 
practice of deferred prayers] preceded the communication tb 
the Prophet concerning fear-prayer. The communication in 
which the fear-prayer is stated runs as follows: 

When thou art journeying in the land, there is no fault in you 
if you shorten the prayer, if you fear the unbelievers may molest 
you. Verily the unbelievers are for you a manifest enemy. 

When thou art amongst them and hast set up the prayer for 
them, let a party of them stand with thee, and let them take their 
weapons, and when they prostrate themselves, let diem be behind 
you; and then let another party who have not prayed come and 
pray with thee, taking their precautions and their weapons [Q* 
IV, 102-103]. 

Malik [b. Anas] told us from Yazld b. Ruman, from §alih 
b. Khawwat from those who prayed with the Apostle the fear- 
prayer during the campaign of Dhat al-Riqa l said: 

A company [of believers] • stood in rank [for prayer] with [the 
Prophet] while another watched the enemy. He performed one 
cycle with those who stood with him and remained standing 
until the company completed [the prayer]. Having thus taken 
the position of those facing the enemy, another company stood 
[with the Prophet], who performed the other cycle and remained 
sitting while the company completed their prayer until he 
[uttered] the salutation with them. 87 

Bilal was the son of an Abyssinian slave-woman, whom the Prophet 
called " the first fruit of Abyssinia,” .and to this day, he is known as the 
Prophet’s mu'azzin, or the one who calls to prayer. See Ibn Hishim,* Vol. 
I, p. 205; Vol. II, pp. 822, 917; Guillaume’s translation, pp. 144, 554, 61$. 

* fl Tabari, Tafstr t Vol. XV, pp. 237-50; Shifi*I, Kitab al-Umm , Vol. I, 
p. 75. 

w Malik, Vol. I, pp. 183-84; Bukhari, Vol. Ill, pp. 100-102; Tabari, 
Tafstr, Vol. JX„ pp. 141-62; Shafi'I, Kitab al-Umm, Vol. I, p. 186. 
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The same tradition has been related by 'Abd-Allah b. 'Umar 
b. IJa£$ from his brother 4 Ubayd-AlIah b. ‘Uriiar from al-Qasim 
b. Muhammad from $alib b. Khawwat from his father Khaw- 
wat b. Jubayr from the Prophet.” 

It is evident from these [traditions]—as I have already stated 
in this book—that whenever the Apostle laid down a sunna 
inspired by God in order to abandon or abrogate another, he 
laid it down as an evidence given to men that they should 
obey this sunna, not the earlier one. 

So God abrogated [the communication concerning] the de¬ 
ferment of prayer in the event of fear and [replaced it] by 
another—as both God and His Prophet have laid it down- 
directing that it should be [performed] at its [specified] time. 

The Apostle abrogated his sunna concerning the deferment 
of this prayer in accordance with Gods command by another 
sunna, and the Apostle [himself] performed this prayer at its 
specified tirr\e, as I already have pointed out. [For] Malik $n 4 
[b. Anas] told us from Nafi* from Ibn f Umar, who stated con¬ 
cerning fear-prayer that the Prophet said: 

If there is a serious fear [of danger], 1 you may pray on foot or 

mounted regardless of the direction of the qibla. 8 * 

A similar tradition was related by a certain man on the 
authority of Ibn Abi Dhi J b, from aL-Zuhri from Salim from siaj 
his father from the Prophet. 

150. [ShafM] said: So the sunna of the Apostle indicated, 
as I have already said, that [facing] the qibla is at all times 
obligatory except when it is impossible to perforin the prayer 
in the specified direction, such as at the time of sword-play, 
flight [from battle], or equivalent situations in which it is 
impossible to pray in the direction [of the qibla]. 

Thus the sunna was confirmed that the prayer must not be 
deferred beyond its specified time, but that [it should be per¬ 
formed] in whatever direction the person is able to do it. 


“ Cf. Shaft’!, KUab abVmm r Vol. I, pp. 186-87. 

” Malik. Vol. I, p. 184; Bukhari, Vol. Ill, pp. 101, 209; Shaft'!, Kitdb 
al-Vmm, Vol. I, p. 179. 
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The Zakat {Legal Alms) 

151. God said: 

Observe the prayer and pay the zakat [Q. II, 40, 77, 104]. 

And He said: 

And the observers of the prayer and the payers of the zakat [Q. 

IV, 1601- 

And He said: 

So woe to those who pray, who of their prayer are careless,\who 

make a show, but withhold charity [Q. CVII, 4-7]. 

Some of the scholars said: [These communications refer to] 
the duty of zakat. 

God said: 

Take of their goods a freewill offering to cleanse and purify then: 

thereby, and pray for them; thy prayers are comfort for them. 

God is All-hearing, All-knowing [Q. IX, 104], 

The reference of this communication is to goods in general, 
but it may [also refer] to certain goods to the exclusion of 
others. So the sunna specified that the zakat should be paid 
on some goods, not on all. 

Since goods are of various categories—such as the cattle— 
the Apostle ordered the payment [of alms] on camels and 
sheep, and indicated—as we are told—that it should be paid 
on cows in particular from among the cattle, and a certain 
percentage has been specified by God through His Prophet’s 
tongue. 40 Since men possessed cattle consisting of horses, 
donkeys and mules and others which the Apostle exempted 
from payment—for he laid down the sunna that horses were 

i0 The Prophet ordered Mu'adh b. Jabal, governor of al-Yaman, that 
the zakat should be paid on cows: a calf for every thirty cows and one 
cow for every forty. See Shafi'l, Kitab dl-Umm, Vol. II, pp. 7-8; ShawkanI, 
Nayl al-Awtar, Vol. IV, pp, 141-42; Abu Dawud, Vol. II, pp. 101-102; 
tbn Hanbal, Vol. VI, p. 4. 
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exempt from alms—it is evident that alms must be paid only 
on what [the Prophet] specified, not on all. 

As to men who possess sown and planted products such as 
palm-dates and grapes, the Apostle ordered.payment of alms 
on both on [the basis of] a rough estimate [of the value of 
each tree]. The rate of payment was one-tenth [of the total 
value] if [the land] were watered by rain or from a spring and 
half of the one-tenth if it were watered by wells. 41 

Some of the scholars held by analogy to palm-trees and 
grapes that [alms] on olive trees [should be one-tenth as well]. 

Since men possess crops of varied produce other than palm- 
dates, grapes and olives, such as walnuts, almonds, figs, and 
others, which the Apostle has exempted from payment, we 
concluded that God imposed the payment of alms on some 
crops, but not on all. 

152. Shafi'I said; 42 Men have produced wheat, barley, millet 
and similar products, on which, we are told, the Apostle 
ordered the payment [of alms]. By analogy of wheat and 
barley, alms have been paid on grain, suit [kind of barley], 44 
*alas [kind of wheat], 44 rice, and all other products which men 
have produced and eaten, such as bread, ‘a§Ida f sawlq,.udm, 45 
chick-peas and qa(tani [general term for lentils, etc.] which 
may be made into flour or bread, etc;, in the same way as the 
Prophet ordered the payment of the alms on similar p. ^ucts 
which men produced for fpod. 48 r 

Men have produced other products on which neither the 
Apostle, nor those who succeeded him, ordered payment [of 
alms], for they do not fall ill the category of products on which 
[the Prophet] imposed alips, such as thufa', asbiyush, kusbara 

41 Abu Dawud* Vol. II. p. 10$; ShawkanI, Nayl al-Awt x v ol. IV, pp« 
149-50. 

41 Bulaq ed., p. 27. 

*• Suit is a species of barley, having no husk, iich means either beard¬ 
less or smooth. Lane, Lexicon, Part IV, p. 1401. 

44 'Alas is a certain kind of wheat, having two grains in one husk, and 
sometimes one grain or three. Lane, Lexicon , Part V, p. 2130. 

* B 'A$Ida, sawlq, and udra are species of flour made into various kinds 
of moisted food. Lane, Lexicon, S. V. 

44 Shift 4 !, Kitdb al Umm , Vol. II. pp. 30-31. 


shafiTs Risala 165 


[coriander], *u$fur 47 and others. So these are [all] exempt 
from alms. This indicates that alms are [obligatory] on some 
products, but not on all. 

153. Shaft 1 ! said: 48 The Apostle ordered the payment of 
alms on silver, and the Muslims followed his precedent on 
gold, either [on the strength of] a narrative which was not 
transmitted to us 4 ® or on [the strength of] analogy that gold 
and silver are measures of price which men used to hoard or 
pay in exchange for goods in various countries before the rise 
of Islam and after it. 

Men possess other [kinds of] metal such as brass, iron, and 
lead on which neither the Apostle nor those who succeeded 
him imposed alms. They are exempt on [the strength of] 
precedent and they should not, by analogy with gold and 
silver, be subject to alms, for gold and silver are used as 
standards for prices in all countries, and all other metals may 
be purchased by them on the basis of a specific weight at a 
certain time. 

Although ruby and chrysolite are more precious than gold 
and silver, neither the Apostle nor those who succeeded him 
have imposed alms on them as far as we know. Since they are 
possessed by a special [class] and are not used as a medium of 
exchange—because they are not measures of price—they are 
exempt [from aims]. 60 

154. Shaft*! said: 61 According to what the public have re¬ 
lated from the Apostle concerning the alms on the cattle and 
measures of price [i. e., gold and silver], he ordered its pay¬ 
ment once a year. For God said: 

Give the due portion of it on the day of iu harvesting [Q. VI, 

142]. 

So the Prophet decreed the payment of alms on the produce 

* 

*’ Specie* of spices. See Lane. Lexicon, S. V. 

" BOlaq ed., p. 28. 

*• See Milik, Vol. I, pp. 246-47; AbG DawOd, Vol. II, pp. 100-101; Shifil, 
KitSb al-Umm, VoL II, p. 54. 

** Malik, VoL I, pp. 250-51: Shafil, Kitab al-Umm, Vol. II, 54-56. 

11 Bullq ed.. p. 28. 
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of sowing and planting, in conformity with God's communi¬ 
cation, at the time of the harvest, not at other times. And 
he specified that [the alms] on rikaz [natural and hidden 
treasures] shall be one-fifth, to be paid on the day they are 
produced, not at other times. 52 For Sufyan [b. ‘Uyayna] told 
us from al-Zuhri from [Sa*Id] b. al-Musayyib and Abu Salama 
from Abu Hurayra that the Apostle said: " One-fifth [shall be 
paid] on rikaz/' 58 

If it were not for the evidence of the sunna, all goods would 
have been treated on an equal footing on [the basis of] the 
literal meaning of the Qur’an, and the alms would have been 
imposed on all, not on some only. 


[Pilgrimage] 

155. [ShafH said]: God imposed the duty of al-hajj (Pih 
grimage) on all who can perform it. 34 It has been related 
from the Prophet that the means (al-sabil) consists of the 
necessary provisions and transport (i. e., donkey or camel) . M 
And he [the Prophet] specified the time of Pilgrimage, how 
to pronounce the formula of fulfilling [the duty], 56 and what 
is decreed [as recommended acts], and what should be avoided 
in the wearing of garments and the use of perfumes as well 
as other procedural matters [such as the halts] at the [sane- 

“$h*fi% Kitdb al-Vmm , Vol. II, pp. 31-32. 

‘•Malik, Vol. I, pp. 249-50; Bukhari, Vol. I, pp. 381-82; Ibn Hanbal. 
Vol. IV, pp. 312-13; ShawkanT, Nayl at-Aw(ar, Vol. IV, pp. 156-58; Shaft'!, 
Kitdb al'Umm, Vol. II, pp. 37-38. 

“ Literally: " On all those who have the means ” (al-sabll). Cf. Q. Ill, 
91: "It is the duty of all men toward God to come to the House of 
Pilgrims, if they are able to make their way there.” 

“In the Kitdb al-Umm, Vol. II, pp. 96-98, Shaft’! defines the capacity 
to fulfil the duty of hajj in broader terms, including physical fitness in 
addition to the availability of the means of transportation. See also 
Tabari, Tafstr, Vol. VII, pp. 37-46. 

“The formula “labbayk Allahurama” is uttered by all pilgrims while 
performing the duty. See Tabari, ot-Qira Li-Qafid Umm al-Qura, (Cairo, 
1367/1948), pp. 141-48. 
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tuary] of \Arafa and the [passing of the night at] Muzdalifa, 
and the throwing [of the stones at Mina], the shaving [of the 
head], the circumambulation [of the Ka'ba] and other matters. 57 

If someone was unaware that there was a sunna for matters 
0 n which there was a text in the Book of God except what I 
have already stated concerning the sunna laid down by the 
Apostle [specifying] the meaning implied in God's general si si 
communication, and that [the Prophet] merely explained God's 
prescribed acts, prohibited or permitted that I have men¬ 
tioned, and all other matters connected with them, including 
their time of fulfilment as well as other matters not dealt 
with [in God's communications], it became obligatory on men 
that if the sunna of the Apostle confirms [and explains] God's 
communication in one or more instances it shall do so always. 

It is evident that the [Prophet’s] sunna never contradicts 
the Book of God, and that his sunna—even in the absence of 
legislation in the Book—is binding, as I have already stated 
here and elsewhere, in accordance with God’s command ( to 
obey His Apostle. [For] it is obligatory on men to know that 
God has not given any other [person] such power save His 
Apostle, and that the word and deed of every person should 
be in conformity with the Book of God and the sunna of His 
Apostle. And the words and deeds of every one should con¬ 
form to the Book^f God and the sunna of His Apostle, and 
that should the opinion of a certain scholar be contradictory si 96 
to the sunna of the Apostle, one should abandon that opinion 
when he becomes aware of the contradiction and should obey 
the sunna of the Prophet; for if one does not do so he is 
not excused. For what is more obligatory on men than that 
they should obey the Prophet, an obligation indicating the B2& 
place in which [God] placed him in relation to His revelations. 

His religion and the followers of His religion? 

1 

* 7 For a general discussion on the performance of the hajj duty in 
ShSfiTs law, see Shaffi, Kitdb al-Umm, Vol. II, pp. 93-112; and Muzanl, 1 
aJ-AfuA/ifcwar (on margin of Kitab al-Umm) » Vo!. II, pp. 39-46. For a & 
detailed account of the hajj, see the worV of a leading eleventh-century 
Shafi’i jurist, Ahmad Ibn 'Abd-Allah Muhibb al-Din al-Tabari, alQira 
U-Q&fid Umm al-Qura; Bousquet and Schacht, Selected Works of C. 

Snouck Hurgronje , Chap. 4. 
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[The Tdda or Waiting Period] 

156. God said: 

Those of you who die, leaving wives, let them keep to themselves 
for four months and ten days [Q. II, 234], 

And He said: 

Divorced women shall keep to themselves for three periods [Q. 

II, 228]. 

And He said: 

For those cf your women who have despaired of [further] men- si^ 
struation, if you are in doubt, their period of waiting shall be 
three months, as it is for those who have not menstruated as yet. 

For those who are pregnant, their term is when they are delivered 
of what they bear [Q. LXV, 4], 

Some of the scholars said: Since God has obligated the 
woman whose husband dies to wait four months and ten 
[days], and has specified the period of waiting for the preg¬ 
nant [woman] to last until she has been delivered, [it follows 
that] if the husband dies and the woman is pregnant she is 
bound by the two periods concurrently just as she would be 
bound to fulfil any other two duties combined together. 68 

157. [Shaft*!] said: But since the Apostle said to Subay'a, 
daughter of al-Harith, who gave birth to a child a few days 
after her husband's death: “ You are lawful [for marriage] and 
you may get married," this indicates that the *idda—whether 
in the case of death or divorce to be fulfilled by [the expiration 
of] the required months—was intended to [bind] women who 

are not pregnant; but if they are pregnant the ‘idda is smo 
dropped . 68 f 

■•This is the opinion of Ibn ‘Abbas and, perhaps, ‘All. See Shawkani, 

Nayl flMwfar, Vol. VI, pp. 306-307. 

" See Malik, Vol. II, pp. 589-90, Abu D&wdd, Vol. II, p. 293; Miifn, 

Kitdb al‘Umm t Vol. II, pp. 205 206; Shawkani, Nayl al-Awt&r, Vol. VI, 
p. 305. 



shafi'I’s Risala 169 


[iforbidden Women] 


158. God said: 

Forbidden to you are your mothers and daughters, your sisters, 
your aunts, paternal and maternal, your brother’s daughters, your 
sister's daughters, your mothers who have given suck to you, your 
suckling sisters, your wives' mothers, your stepdaughters who are 
in your care being born of your wives you have been in to—but 
if you have not yet been in to them, it is no fault in you—and 
the spouses of your sons who are of your loins. And it is for¬ 
bidden for you to take two sisters together, unless it be a thing 
of the past: God is All-forgiving, All-compassionate; and wedded 
women except what your right hand has possessed. So God pre¬ 
scribes for you. And it is lawful for you to seek what is beyond 
that by means of your wealth in wedlock and not in debauchery; 
those of them whom you enjoy thereby pay their hire as stipu¬ 
lated, and it is no fault in you in regard to anything you may 
give them by mutual agreement beyond the stipulated amount. 
Verily God is All-knowing, All-wise [Q. IV, 27-28]. 

This communication may. have two meanings: [it may 
mean] that the women whom God has [specifically] forbidden 
shall be [regarded as] forbidden, and that those whom He has 
not specifically forbidden, shall be lawful on the ground that 
He is [both] silent about them and by His saying: M And [it is] 
lawful for you to seek what is beyond that" [Q. II, 28]. This 
may be regarded as the literal meaning of the communication. 60 

But it is evident in this communication that the prohibition 
concerning the taking of [the two sisters] together as wives 
must be distinguished from the prohibition of taking mothers 
[as wives]. So what God specified as lawful shall be lawful; 
what He specified as forbidden shall be forbidden; and what 
He prohibited concerning the taking of the two sisters together 
[as wives] shall be prohibited. 

God’s prohibition of the taking [of two sisters] as wives is 
an evidence that He has [merely] forbidden taking them 
together, but that taking each one separately is lawful in 
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"See Tabari, Tafslr , Vol. VIII, pp. 141-79. 
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principle while the taking of mothers, daughters, and paternal 
and maternal aunts is unlawful in principle. 

The meaning implied in the communication: " And [it is] 
lawful for you to seek what is beyond that" is to specify those 
women who are in principle forbidden as well as others of 
equal status related by suckling—these can only be married 
in accordance with [the prerequisites of] lawful marriage. 

159. Some one may ask: What is the evidence for that? 

160. The answer is: 61 Since [the maximum number of] 
women who may lawfully be taken as wives is four, the taking 
of a fifth [would be unlawful] and the marriage contract 
would have to be dissolved. For no [woman] shall be lawful 
unless taken in accordance with a valid marriage contract. 

The taking of a fifth woman, like the taking of a single one, 
is lawful in accordance with God's saying: M And [it is] lawful 
for you what is beyond that," provided she is taken in a lawful 
manner and in circumstances making the marriage lawful and 
not forbidden in principle. 

But marriage between a man and a woman will not, under 
any circumstances, forbid other marriages to her paternal or 
maternal aunts—as God has forbidden his marriage to the 
wives* mothers—so her paternal and maternal aunts may be 
included in the category of who may lawfully be married, saw# 
Just as it is lawful for a man to marry another woman if one 
ol his four wives is separated from him [by death or divorce], 
so the maternal aunt becomes lawful, if the daughter of her 
brother is separated [from her husband]. 62 


[Forbidden Food] 

161. God said to His Prophet: 

Say: I do not find, in what, is revealed to me, anything forbidden 
to one who eats of it, unless it be a dead animal, or blood out- 

« Buliq ed., p. 29. 

11 For further discussion on forbidden women, sec Sh&fiT, Kitab al¬ 
iimm, VoL V, pp. 2-5. 
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poured, or the flesh of swine, for it is an abomination, or an 
impious thing over which the name of a god other than God has 
been invoked [Q. VI, 146], 

This communication may have two meanings: First, that 
nothing is forbidden at all except what God has [specifically] 
excluded. This is the clearest and the broadest meaning and 
a ny one presented with it will understand at once that nothing 
is forbidden except what God has specifically forbidden. If it 
means otherwise, the scholars are under obligation to accept 
no other meaning save what the sunna of the Prophet specifies 
and they should say: ” This is the meaning intended by God, 
Blessed and Most High.” 

Nothing in the Book of God nor in the sunna [of His 
Prophet] is regarded as a particular [communication] unless 
there is a specific [evidence] in either one or in both, and 
nothing is regarded as particular unless the divine communi¬ 
cation is intended to mean particular. So what is not intended 
to be a [particular] communication, must never be so regarded. 

So God's saying: " Say: I do not find, in what is revealed 
to me, anything forbidden to one who eats of it . . . may 
mean that the Apostle was asked [to specify] a certain thing 
to the exclusion of others. And it may [also] mean [nothing 
forbidden] in what you were eating. This [may be] the appro¬ 
priate meaning in accordance with the evidence of the sunna. 
For Sufyan [b. ‘Uyayna] told us from Ibn Shihab from Abu 
Idris al-Khawlanl from Abu Tha*laba [al-Khushni] that the 
Prophet prohibited “ the eating of beasts having fangs.” M And 
Malik [b. Anas] told us from Isma'il b. Abi IJaklm from 
•Abida b. Sufyan al-Ha<JramI from Abu Hurayra from the 
Prophet who said: “The eating of any of the beasts which 
have fangs is forbidden." 64 


•‘Muslim, Vol. XIII, pp. 81-83; AbO MwOd, Vol. Ill, p. 355; Shawk&ni, 
Nayl al-Awtar, Vol. VIII, p, 120; Shafi'i, Kit&b al-Umm. Vol. II, p. 219. 

44 Malik, Vol. II, p. .496. 
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[Women's Abstention during the 'Idda of Their 
Husbands' Death] 

162. God said: 

Those of you who die, leaving wives, let them keep to themselves 
for four months and ten [days]; when they reach the end of their 
term, then it is no fault in you what they may do with them- 
selves honorably, God is aware of what you do [Q. II, 234]. 

So God specified that [women] who [suffer] the death [of 
their husbands] are under obligation of the 'idda [four months 
and ten days] and that upon the expiration of the term they 
shall be free to do honorably with themselves whatever they 
may wish, but He mentioned nothing else to be avoided during 
the 'idda, 68 

The literal meaning of the divine communication is that 
[the widow] should abstain only from getting married during 
the 'idda and that she should stay in her house. 

[The communication] may [also] mean that [the widow] 
should [not only] abstain from marriage, but also from certain 
other things which were not forbidden to her before the ‘idda, 
such as [the use of] perfume and [the wearing of] ornaments. 

Since the Prophet decreed that the widow must abstain 
from the use of perfume and the like, she is under obligation 
to do so [by virtue] of the duty imposed by the sunna, but her 
abstention from marriage and her stay in the house of her 
[deceased] husband are [imposed on her] by the Book and 
the sunna. 

The sunna’s role here as elsewhere is [merely] to specify on 
God’s -behalf what [the widow] should abstain from doing, 
just as it specifies [the duties of] prayer, aims, and pilgrimage. 
The sunna [also] provides [rules] laid down by the Apostle 
[for matters] on which there is no divine communication. 


Shafi'I, Kitdb al-Umm, tfol. V, pp. 205-208; Tabari, Tafstr , Vol. V, 
pp. 77-94. 


Chapter VIII 



[ON THE NATURE OF GOD'S ORDERS 
OF PROHIBITION AND THE PROPHET'S 
ORDERS OF PROHIBITION ] 1 


163. He [the interlocutor] asked: Will you explain to me 
the sum-total of God's orders of prohibition and the Prophet’s 
orders of prohibition generally, leaving nothing [unexplained]? 

164. Shafid replied: [God’s] orders of prohibition fall in 
two [categories] of meanings: 

First, the act prohibited must be in itself unlawful, never 
to be lawful except by a particular indication laid down by 
God in His Book or [specified] by His Prophet's tongue. Thus 
if the Apostle prohibits a certain act it shall be regarded as 
unlawful, and no particular act is permitted unless it falls 
[in the category of] a certain meaning [of permission] as I 
have already explained. 

165. He said: Explain to me this kind of prohibition which 
you have just stated by an example which indicates the like 
meaning. 

166. [Shaft 4 !] replied: All women are forbidden [to men] 
except in one of two ways: Either by nikah (marriage), or 

*This chapter has been moved from the latter part of the Risala (see 
paragraphs 926-960 of Shakir’s edition) , because it deals with a broad 
jurisprudential subject. The heading is borrowed from ShafiTs Kitab 
al-Umm (Vol. VII, pp. 265*67) where the same subject is briefly discussed; 
cf. Juma' al-'llm , ed. Shakir (Cairo, 1359/1940), pp. 125-34. 
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wat? (intercourse with a slave-woman) by virtue of possession. 
These are the two ways made lawful by God [in His Book], 
The Apostle laid down in the sunna the modes in which the 
nikah makes previously forbidden women lawful, [such as] the 
need for a guardian, [the testimony of] witnesses and the con¬ 
sent of the thayyib woman. 2 The Prophet's stipulation con¬ 
cerning the woman's consent is an evidence that [prior] consent 
of the [two] spouses is a prerequisite without distinction 
between them. Thus if the marriage [contract] fulfils four 
conditions—consent of the thayyib woman and the man, 
[presence of the] guardian who arranges the marriage for the 
woman, and the witnesses—it would be lawful, except in cer¬ 
tain cases which I shall cite later. But if it lacks any one of 
the four conditions, it becomes fasid (invalid) , because it 
would not be in accordance with the sunna laid down by the 
Apostle for a valid marriage. If a sadaq (bride-price) were 
added [as an additional condition] it would be commendable; 
but the marriage [contract] would not be fasjd without it, for 
God’s stipulations concerning marriage do not include mahr 
(dowry) . s (This subject has been treated elsewhere) 4 These 
conditions are as equally [applicable] to honorable as to dis¬ 
honorable women, for each one is equal to the other in all 
matters that are lawful and unlawful; obligatory or unobliga- 
tory, punishable or unpunishable. 

167. Shaft*! said: 5 The circumstances in which marriage is 
permissible—in accordance with what I have described—are 
those in which marriage is .iot prohibited, for if marriage is 
made in accordance with the prohibited circumstances, it 
would be regarded as void by the orders laid down by God 
in His Book and by the Prophet’s tongue. For example: 
[Marriage is void] if a man marries his wife’s sister, because 
God prohibited the taking of two sisters as wives; or if a man 

■The thayyib woman may either be a widow or a divorcee, or not a 
virgin. See Lane, Lexicon , p. 363. 

■See Q. II, 237. 

* See Shaft!, Kitdb ahVmm , Vol. V, p. 51* 

■ Bulaq ed., p. 48. The statement " Shaft! said " in the previous para¬ 
graph of Shakir’s edition is omitted. 
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takes a fifth woman as wife, because God permitted only four 
[at a time] and the Prophet made it clear that God prohibited 
the taking of any additional one; or if one marries his wife’s 
aunt, paternal or maternal, since this i$ prohibited by the 
prophet; or if one marries a woman during her *idda. All 
these marriages are not lawful, for they are all prohibited, and 
no disagreement exists among scholars about them. 

168. Shafii said: In like manner the Prophet prohibited 
[such marriages as] ahshighar, 6 and raut‘a. 7 He [also] pro¬ 
hibited the pilgrim, [whether man or woman] from marrying 
or getting married [during the performance of Pilgrimage]. 
We hold that all such marriage [contracts] in the circumstances 
in which he [the Prophet] prohibited them, must be dissolved, 
just as other marriages which we have already cited must be 
dissolved. Some [scholars] may disagree with us on this matter, 
but we have discussed this elsewhere. 8 Similarly, the marriage 
in which the woman is married without her prior consent 
[must be dissolved]. She may give her consent later—which is 
not permissible—but the contract was void at the time it was 
concluded. 

Similarly the Apostle prohibited the gharar sale, 9 the sale 
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# Shighar is a mode of marriage which existed in Arabia before Islam 
by virtue of which a person may marry the sister or daughter of another 
person, and the latter reciprocating in like manner, so that neither one 
will need to collect the mahr (dowry) from the other. For ShafiTs further 
treatment of the subject. See Kitab al-Umm, Vol. V, pp. 68-69. 

T Mut'a is a form of temporary marriage; its period is fixed, and the 
contract is dissolved automatically at the end of the period. This form 
of marriage, practiced in Arabia before Islam as well as in the early 
Islamic period (Q. IV, 24), was later declared' abolished. The contra¬ 
dictory traditions reflect the controversy among early jurists as to its 
validity until it was rejected by the Sunni schools. It is still valid in 
Shn law. For ShafiTs further treatment of the subject, see Kitab al¬ 
iimm, Vol. V, pp. 71 f,; and J. Schacht, Origins of Muhammadan Juris¬ 
prudence, pp. 266-67. 

8 See Shafii, Kitab al-Umm , Vol. V, pp, 68*72; and Ikhtildf al-IJadith 
{Kitdb al-Umm , Vol. VII, pp. 238*41, 254-57) . 

•The gharar is a kind of sale in which uncertainty is involved, such 
as the sale of fish or birds before they are actually caught or produced 
by the vendor. See Shafii, Kitab al-Umm, Vol. Hi, p. 75* 
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of dry dates for ripe dates except the sale of aParaya, 1 * and 
others. For in principle one’s own property is forbidden to 
another save in a lawful manner and by [the kinds of lawful] 
sale the Apostle did not prohibit, but no sale prohibited by 
the Apostle which is unlawful in principle renders one’s 
property lawful to another. Disobedience of a prohibition of 
sale does not make lawful what was unlawful, for in principle 
the unlawful will not become lawful except in acts which 
constitute no disobedience. These [examples] fall in the cate¬ 
gory of [legal] knowledge for the public. 

169. Someone may ask: What is the kind of [orders of] per¬ 
mission that is prohibited to men [only] in specific cases and 
is different from the kind of [orders of] prohibition which you 
have just stated? 

170. [Shafi'i replied]: It is like the Apostle’s order of pro¬ 
hibition against wearing a single robe by a person who folds 
it on one side leaving uncovered a certain private area of his 
body while a lad is eating before him. [The Prophet] pro¬ 
hibited eating from the top of , the dish; he is reported to have 
prohibited—although this is not certain—eating two dates to¬ 
gether, exposing the inside of the date [prior to eating], and 
halting on the road for rest. 11 Since the wearing of the robe, 

the eating of food (as much as one desires), and [walking on] S35o 
the earth (which belongs to God, and all men are equally 
entitled to use it) are all lawful acts, the Prophet's order of 
prohibition refers to particular acts which are different from 
those he permitted. For the [Prophet’s] order of prohibition 
[is limited] only to the wearing of the robe if it were folded 
in such a way that it leaves uncovered a certain part—the 
'awra (private parts) —but if the *awra were covered by the 
cloth, the prohibition against uncovering the *awra should S35i 
not include the wearing of the robe, since one can wear it 
without .uncovering the 'awra, [Similarly] the Prophet’s orders 

ld The 'araya sale, a transaction on dates, although permitted by the 
Prophet, may,be said to fall in the same category as the muzabana sale. 

See paragraphs 346-347, below. 

11 See Bukhiri, Vol. Ill, p. 507; Muslim, Vol. XIII, pp. 228-29; Abfi 
Dawud, Vol. Ill, p. 362; Vol. IV, p. 256. 


against the [lad’s] eating of the food [before an uncovered 
•awra] and eating from the top of the dish, which are per¬ 
missible, are merely orders of etiquette, for it is more appro¬ 
priate on behalf of the host to observe them while eating 
with his table-companion, instead of eating voraciously. [The 
Prophet] prohibited eating from the top of the dish because 
God’s blessing descends on the top and it should continue 
descending on it. So once he has eaten the food on the sides/ 
it would be permissible to eat the top. If one is permitted 
to walk along a road, he does so because it is permissible [in 
principle], since nobody owns it, to forbid others from passing; 
but the Prophet prohibited halting for a certain specific 
reason, for he said: " It is the shelter of insects and a passage 
for snakes/’ not because halting is unlawful. He also pro¬ 
hibited halting if the road were narrow and crowded, for if 
one halts [for rest] others’ right of passing would be en¬ 
croached upon. 

171. Someone may ask: What is the difference between this 
[kind of prohibition] and* the other? 

172. [Shaft*!] replied: He to whom the proof is established 
[concerning the validity of these orders] must know that the 
Prophet prohibited [the acts] which I have just explained, and 
he who acts contrary to them, despite his awareness of them, 
would be regarded as disobedient and should ask God's for¬ 
giveness and never repeat them again. 

173. He may ask: Such [a man] is disobedient, and since 
you have already called [the man who violates] J the marriage 
and sale [contracts] disobedient in this [your] book, on what 
ground have distinguished between the two? 

174. [Shaft*!] replied: I made no distinction between the 

two on the ground of disobedience, since I have regarded both 
as disobedients, although certain acts of disobedience may be 
greater than others. 1 

175. He may ask: On what ground have you not regarded 
as disobedient the man who wears the robe, eats from the 
top of the dish and halts on the road, while you regarded 
as disobedient the man who violates the marriage and sale 
[contracts]? 
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176. [Shaft*!] replied: The first has been ordered to obey an 
order of permission and has done so, so I have regarded as 
lawful what was permitted and unlawful what was prohibited. 

His disobedience to what was permitted would not render it 
unlawful in all circumstances; but it prohibited him from 
committing an act of disobedience. 

177. He asked: For example? 

178. [Shaft*!] replied: A man having a wife and a slave- 

woman is prohibited from intercourse with them whenever 
they are menstruating or fasting; if he did, the intercourse 
would be unlawful. However, neither is forbidden in other 
circumstances, for they are in principle lawful to him. $ 3 * 

179. Shaft*! said : 12 One’s own property is forbidden in 
principle to be taken by another, except in a lawful manner 
which permits another to do so. [Similarly], women are for¬ 
bidden to men except by marriage or ownership. So if one 545 
makes a marriage contract with a forbidden [woman] or enters 
into a sale transaction concerning forbidden [goods], such con¬ 
tracts would be invalid, for what is forbidden cannot become 
lawful by an unlawful act. The act which is in principle 
forbidden remains so unless there is a specific text in the Book 

or a sunna or consensus or the like [which make it lawful], 

180. Shaft*! said: 18 I have already given examples of [the 

kind of] prohibitions which were not intended to be [on the 
same footing as those] unlawful orders [specified] by indica¬ 
tions which I do not want to repeat here. May God protect $355 
us against error and grant us success. bsq 


11 Bulaq ed., p. 49. 
18 Bulaq ed., p. 50. 


Chapter IX 







[ON TRADITIONS] 


Defects in the Traditions 

181. Shaft*1 said: Someone has asked me: We find that 
among the traditions from the Apostle some are in conformity 
with the Qur'an; others are in conformity only with the general 
meaning of the Qur'an; and [still] others provide either speci¬ 
fications additional to those of the Quranic text or legislation 
on matters on which the Qur'an is silent. 

Further, there are certain traditions which agree with one 
another, and others which are contradictory to one another; 
the abrogating and the abrogated traditions are clearly dis¬ 
tinguished [in some of them]; in others the traditions which 
are abrogating and abrogated are not indicated. 

There are [certain traditions], consisting of orders of pro¬ 
hibition by the Apostle, the obligation of which you have 
regarded as binding, while there are others, consisting equally 
of orders of prohibition, the obligation of which you have 
regarded as optional. 

We have noted that you have accepted certain contra¬ 
dictory traditions but not others; and that you have applied 
analogical deduction on the strength of some of them only, 
Your [method of] analogy, however, was discriminatory, for 
you have applied it in some [cases] but not in others. On 
what ground have you been applying analogy to some while 
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abandoning it in the case of others? Furthermore, you have 
been disagreeing with other scholars—some of you have aban¬ 
doned certain traditions in favor of others of equal or even 
weaker status. 

182. Shaft*! said: I have replied as follows: 

The sunna which the Apostle has laid down on matters for 
which a text is to be found in the Book of God is always in 
full agreement with that text and clarifying on God's behalf 
a general text; the [Apostle's] specification is more explicit 
than the text. But as for the sunna which he laid down on 
matters for which a text is not found in the Book of God, the 
obligation to accept them rests upon us by virtue of the duty 
imposed by God to obey the [Prophet's] orders. As to the 
abrogating and abrogated sunnas—like the abrogating com¬ 
munications laid down by God to abrogate orders—they are 
in like manner laid down by the Apostle so that each sunna 
may be abrogated by another. And I have given him [the 
interlocutor] other examples which I have already discussed 
in this book, in explanation of what I have just described^.> 

As to contradictory traditions where no indications exist to 
specify which is the abrogating and the abrogated, they are 
all in accord with one another and contradiction does not 
really exist among them. [For] the Apostle of God, being an 
Arab by tongue arid by country, may have laid down a general 
rule intended to be general and another general rule intended 
to be particular, as I have already pointed out in my discus¬ 
sion on the Book of God and the sunna of His Apostle. Or a 
certain question may have been asked to which he gave a 
certain concise answer, leading some of the transmitters to 
relate the tradition in detail and ethers in brief/rendering 
the meaning of the tradition partly clear and partly vague. 
Or [it may happen] that the transmitter of a certain tradition 
related- the answer he heard [from tue Prophet] without 
knowing what the question had been, for [had he known] the 
question he would have understood the answer clearly from 
the reasoning on which the answer was based. 

He [the Prophet] may have likewise laid down a sunna 
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covering a particular situation and another covering a dif¬ 
ferent one, but some of those who [related what they] heard 
failed to distinguish between the two differing situations for 
which he had laid down the sunnas. And he may have laid 
down a sunna on a certain matter in conformity with the text 
[of the Quran]—transmitted by one authority—and another 
in one form in agreement with the text and in another contra¬ 
dictory to it—owing to changes in the circumstances—trans¬ 
mitted by another authority. Hence the transmission by one 
authority appeared to many as contradictory to the other, 
while [in reality] no contradiction existed at all. He may 
have also provided a sunna consisting of an order of per¬ 
mission or prohibition the wording of which was general, and 
he may have provided a second specifying sunna which made 
evident that his order of prohibition was not intended to pro¬ 
hibit what he made lawful, nor that his order of permission 
made lawful what he had prohibited. For all possibilities of 
this kind parallel examples exist in the Book of God, which 
we have already described [in this book]. 

[Whenever] a certain sunna was abrogated by another [the 
Prophet] never failed to indicate in the abrogating sunna what 
he had intended to abrogate. If certain transmitters have 
overlooked some information concerning the abrogating and 
abrogated sunnas, [at least] one must have transmitted what 
the others did not, so that information concerning abrogations 
was never entirely lacking. 

All such matters, as I have already explained, were accepted 
in accordance with what the sunna laid down and [men] knew 
how to distinguish between the sunna in the same way that 
[the Prophet] did, for obedience to his ruling distinguishing 
the sunnas one from the other was "obligatory and no one had 
ever questioned that [the Prophet] did distinguish between 
one sunna and another. Tor if anyone says that the Prophet 
made no distinction between one [sunna] and another he 
would be ignorant [of what the Prophet said] or, what is 
worse, doubtful of it. Surely, obedience to God [imposes the 
duty] of obedience to [the Prophet's orders]. 
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The contradictory sunna is due either to incomplete trans¬ 
mission rendering it contradictory, as I have explained before, 
although what was lacking can be known from other [tradi¬ 
tions], or it is the product of the transmitter's imagination. 
No contradictory tradition [from the Prophet] is known to us 
for which a possible explanation is lacking or the category 
to which it belongs is not known, as I have already pointed out. 

We may find [the answer], on the other hand, by the indi¬ 
cation as to which of the contradictory traditions is the most 
reliable; for if two contradictory traditions exist, they cannot 
possess equal validity and only the reliable or authentic tradi¬ 
tion should be accepted. The evidence as to which tradition 
is authentic may be found either in the Book of God or in 
the Prophet's sunna, on the strength of which we accept the 
tradition for which the strongest evidence exist. However, we 
have known of no two contradictory traditions for which we 
could find neither explanation nor evidence as to which is 
the authentic one, [either on the ground of] its conformity 
with the Book or with other traditions or any other kind of 
evidence. 1 

Hence whatever the Apostle has prohibited is unlawful 
unless an evidence is found specifying that [his prohibition] 
was not intended to condemn the matter as unlawful. 

Finally, [Shafii] said, analogy [on the basis] of the sunna 
falls into two categories, each subdivided into various forms. 

183. He [the interlocutor] asked: What are they? 

184. [Shafi‘I] replied: God has imposed the obligation of 
obedience upon men through His Book and His Prophet's 
tongue, in accordance with the obligation of obedience set 
forth in His established judgment that men shall obey His 
will without challenge to His command. 2 The Apostle speci¬ 
fied the meaning of what God made obligatory [in the tradi- 

1 For a discussion on this subject, see Ibn Qutayba al-Dinawari, Kitab 
Ta'wil Mukhtalaf aTHadith (Cairo, 1326/1909). 

* “ Li mu'aqqib li hukmih," a Quranic expression (Q. XIII, 41) which 
Shafii borrows, has been differently translated by different writers. Cf. 
Richard Bell, The Qur'an , Vol. I, p. 234; and A. J. Arberry, The Koran 
Interpreted (London, 1955), Vol. I, p. 272. 
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tion] or in any narrative transmitted from him so that nothing 
is left unexplained and the scholars are under obligation to 
regard this narrative [as authentic] as other traditions if it 
expresses the identical meaning. 8 This [category of traditions] 
is subdivided into many forms. 

The second category of traditions consists of a general order 
0 f permission qualified by a particular order of prohibition. 
Men should regard [all acts under] the general order of per¬ 
mission as lawful and [the specific act under] the particular 
order of prohibition as unlawful. But in so doing they should 
not apply analogy to a particular order of prohibition, for the 
general rule is that an order of permission and analogy must 
be applied ordinarily on the general, not on the particular 
rule. The same [rule] must apply if the general order is one 
of prohibition and the particular order is one of permission, 
or if [God] imposes a [general] duty and the Apostle qualified 
it by a permission that is particular. Thus analogy is valid 
to us [only] on the evidence of the Book, the sunna and 
precedents. 

To have given an opinion contrary to an authentic tradition 
from the Apostle is something, I hope, for which I shall never 
be reproached. Nor has anyone the right to give such an 
opinion. However, a man ignorant of a certain tradition may 
give an opinion contrary to it by oversight or by a wrong 
interpretation, without having intended to do so. 

185!* [Shafi'I] said: Someone may ask me: Give me an exam¬ 
ple for each of the categories you have described, embodying 
in a concise statement 4 all that 1 have inquired about, begin¬ 
ning with the abrogating and abrogated sunnas of the Prophet, 
citing some of it together with the Qur'an, even though you 
may be repeating some of what you have already discussed. 

186. [Shaft*!] replied: God ordered His Apostle to turn in 
prayer first toward Jerusalem. So Jerusalem became the qibla 
and as long as the Apostle faced that direction, to face any 
other was unlawful. But ever since God abrogated the qibla 
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• Bullq ed„ p. 34. 

4 Literally: “ Avoiding a detailed treatment that I might forget." 
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toward Jerusalem and ordered the Apostle and men to turn 
toward the Ka'ba, the latter became obligatory in accordance 
with the text [of the Book] and no other qibla should be faced 
save in case of fear [of danger]. It became absolutely unlawful 
to turn toward Jerusalem. Each [qibla] was valid in its time: 
Jerusalem from the time when the Prophet turned toward it 
until he was ordered to change, and the Sacred House [Ka‘ba] 
from thence forward until the Day of Resurrection. All the 
other abrogated [communications], whether in the Book of 
God or the sunna, have in like manner been laid down. 

187* [Shafi'i] said: Such [a process of] abrogation is an evi¬ 
dence that whenever the Prophet laid down a sunna which 
God ordered him to revise, he laid down another sunna which 
men were ordered to obey in place of the earlier one so that 
they would no longer obey the abrogated sunna. Thus no 
one, except those unversed in the Arab tongue and in the 
[legal] knowledge concerning the place of the sunna in its 
relation to the Book (that it specified the meaning of the 
Book), should ever suppose [from the internal evidence of the 
sunna] that the Book abrogates the sunna. 5 

188. He asked: Would it be possible for the sunna to con¬ 
tradict the Book [of God]? 

189. [Shafi'i] replied: Impossible! For God, glorified be 
His praise, imposed on men the obligation [of obedience to 
the law] through ,two avenues—the origin of both is in the 
Book—His Book and the sunna: [The latter is binding by 
virtue of] the duty of obedience laid down in the Book that 
it should be followed. So it was not permissible for the Apos¬ 
tle to allow the sunna to be abrogated [by the Book], without 
[the Apostle himself] providing another sunna to abrogate it. 
The abrogating sunna is known because it is the later one, 
while most of the abrogating [communications] of the Book 
can be known only by [indications provided in] the Sunna of 
the Apostle. 

So if the sunna [itself] indicates what the abrogating [com¬ 
munications] of the Book are and distinguishes between the 


• See Chap. VI, above. 
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abrogating and the abrogated, it cannot be abrogated by the 
Qur'an unless the Apostle himself provides another sunna— 

conformity with the Qur’an—which would abrogate an 
earlier sunna. Thus no doubt should ever remain in the 
minds of men that God has imposed the duty of obedience 
[to the Prophet]. 

190. He asked: Someone may say: If we find in the Qur’an 
an explicit general meaning which a certain sunna may either 
make specific or to which it may give an implicit meaning that 
is contradictory, do you [not] agree that the sunna [in such a 
case] is abrogated by the Qur'an? 

191. [ShafH] replied: No scholar should ever hold such an 
opinionl 

192. He asked: Why? 

193. [Shafi'i] replied: Since God has imposed on His Prophet 
the duty to obey His communications to him, and He testified 
to his [right] guidance and imposed on men*the duty to obey 
him, and since the Arab tongue—as I have already explained— 
may give a variety of meanings [for each word] so that some 
of the communications of the Book are general and intended 
to be particular and others particular and intended to be 
general, and some are general duties which the Apostfe speci¬ 
fied [in the sunna]—a function which the sunna fulfils in its 
relation to the Book, the sunna cannot be contradictory to the 
Book of God, but will always follow the Book of God, in 
conformity with His divine communication, and clarify on 
God’s behalf the meaning intended by God. Thus [the sunna] 
always follows the Book of God. 

194. He asked: Will you give an evidence in support of 
your opinion from the Qur’an? 

195. [Shaft 1 ! replied]: I quoted for him a part [of the argu¬ 
ment] embodied in [my] book " The [Conformity of the] 
Sunna to the Qur'an”* that God has. imposed the duties of 
prayer, alms, and pilgrimage; but the Apostle specified the 
modes of performing the prayer, the number of prayers and 

• This is a reference to a book which has not come down to us, but 
none of ShSfiTs biographers have mentioned it either. 


186 ISLAMIC JURISPRUDENCE 


the time for performing them each day and the rules [govern¬ 
ing performance]; he specified the amount of the alms to be 
paid, the time of payment and the commodities exempted 
therefrom; and [he specified] the performance of pilgrimage 
and the rules as to what is permitted and what should be 
avoided. I have also cited to him God's saying: 

As for the thief, male and female, cut off their hands [Q. V, 42], 

And: 

The fornicatress and *the fornicator—scourge each one of them 

with a hundred stripes [Q. XXIV, 2]. 

And I pointed out that since the Apostle laid down in the 
sunna that cutting off the hand is the penalty for theft if the 
amount exceeds a quarter of a dinar, and that the penalty of 8223 
scourging [for fornication] on the part of unmarried free and 
adult persons—not free married or slave married persons—the 
sunna indicated that God implied [in the text of the Qur’an] 
a particular [category of] adulterers and thieves despite the 
fact that the literal [meaning of the] communication is ap¬ 
parently general concerning the [penalty for] thieves and 
adulterers. 

196* He said: I am in agreement with what you have just 
explained; but can you give an evidence against those who 
related a saying on the authority of the Prophet which runs 
as follows: 

Compare whatever is related on my authority with the Book of 

God; if it agrees with it, I have said it, but if it does not agree, 8 224 

I have not said it. T 

197* [Shafi'I] replied: This tradition was not related by one 
whose authority on any matter, significant or insignificant, has 
been recognized so as to constitute a proof for what he related. 

’This tradition has been transmitted in-a variety of forms and ii 
regarded as weak. For a critical evaluation, see Ibn Hazm, Kitab al-Ihkam 
FI al-Ahk&m , Vol. II, pp. *76-82. See also Shakir's edition of the 

Risdla, p. 224, n. 4; and J. Schacht, Origins of Muhammadan Juris- 
prudtnce, p. 28. 
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Besides, that is an interrupted transmission from an unknown 
person and is unacceptable to us. 

198 . He asked: Was anything related on the authority of 
Prophet in support of your opinion? 

199. [Shaft*!] replied: Yes. For Sufyan [b. *Uyayna] told us 
from Salim Abu al-Na<Jr from ‘Ubayd b. Abl Raft* from his 
father that the Prophet said: 

*Let me find no one of you reclining on his couch, who, when 
confronted with an order of permission or prohibition from me, 
says: ‘ I do no know [whether this is obligatory or not]; we will 
follow only what we find in the Book of God.' * 

So® the Apostle urged men never to reject his orders, on 
the grounds that God imposed the duty that they should obey 
his orders. 

200. He asked: Will you give an example of general com¬ 
munications on which the scholars, or the majority at least, 
have agreed with you that the sunnas, together with the Book, 
give an indication that such a communication is intended to 
be particular, although its literal meaning is general? 

201. [Shaft*!] replied: Yes; it is as I have already disorssed 
in this book. 

202. He asked: Repeat some portion of it. 

203. [Shaft*!] replied: God said: 

Forbidden to you are your mothers and daughters, your sisters, 
your aunts, paternal and maternal M your brothers' daughters, your 
sister's daughters, your mothers who have given suck to you, your 
suckling sisters, your wives' mothers, your step-daughters, who are 
in your care.being born of your wives you have been into—but if 
you have not yet been into them, it is no fault, in you—and the 
spouses of your sons who are of your loins, and that you should 
take to you two sisters together, unless it be a thing of the past; 
God is AU-forgiving, All-compassionate; and wedded women 
except what your right hands possess. So God prescribes for you. 
And lawful for you is what is beyond that [Q. IV, 27-28]. 

• See paragraph 94, n. 15, above. 

• “ ShafiT said " is omitted. 


5225 


S226 



188 ISLAMIC JURISPRUDENCE 

So # God stipulated what He prohibited and added: “ Lawful 
for you is what is beyond that but the Apostle specified that 
no woman together with an aunt, paternal or maternal, shall 
be taken as a wife. 10 I know of no one who has disagreed with 
that specification. 

There are two indications in that [tradition]: First, that the 
sunna of the Apostle can contradict the Book of God in no 
circumstance, but can only specify the general and particular 
communications of that Book. Second, that [the scholars] 
have accepted that [tradition] on the authority of a single 
transmitter. But I know of no transmitter other than Abu 
Hurayra who correctly related it on the authority of the 
Prophet. 11 

204. He asked: Would it be possible in your opinion to 
regard this tradition as contradictory to any literal meaning 
in the Book [of God]? 

205. [Shafi'1] replied: Neither this [tradition] nor any other 
[can be contradictory to the Book of God]. 

206. He asked: What is, therefore, the meaning of God’s 
saying: “ Forbidden to you are your mothers/’ in which he 
stipulated the prohibition, and then added: “ Lawful for you 
is what is beyond that ” [Q. IV, 27]? 

207. [ShafH] replied: God stipulated the instances [of 
women] forbidden in all circumstances, such as mothers, 
daughters, sisters, aunts—paternal and maternal—, the brother's 
daughters and the sister's daughters; those forbidden in all 
circumstances on the basis of kinship and suckling; and those 
forbidden to be taken with others, although if each were taken 
separately it would be lawful. So God’s saying: Lawful for 
you is what is beyond that/’ means that any woman is lawful 
in permissible circumstance; for the stipulation ” lawful etc./’ 
means marriage in a lawful manner, not taking a wife in an 

• " Qala " is omitted. 

10 See Malik, Vol. U, p. 532; Bukhari, Vol. lib pp. 422-23; Muslim, 
Vol. IX, pp. 190-93; Ibn Hanbal, Vol. V, p. 3530; ShawkanI, Nayl al-Aw^dr, 
Vol. VI, pp. 156-59. 

11 For further discussion on this tradition, sec Shafi'I, Kitdb al-Umm, 
Vo}. V, pp. 4-5. 
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illegal marriage, or the taking of a fifth wife in addition to 
the other four, or the taking of two sisters or any other 
[woman] who is in a forbidden category. 

I have also given him the [example of the] duty of ablution 
laid down by God, and the Prophet’s [precedent of] wiping 
the shoes, and the agreement of the majority of the learned 
on the acceptance of wiping. 

208. He asked: Is [the Prophet’s] wiping contradictory to 
any [textual communication] in the Qur'an? 

209. [Shaft*!] replied: In no circumstance can the surina 
contradict the Qur'an. 

210. He asked: How would you explain it? 

211. [Shaft*!] replied: Since [God] said: 

When you stand up for the prayer, wash your faces and your 
hands up to the elbows, and wipe your heads and your feet up 
to the ankles [Q. V, 8], 

The sunna specified that whoever is in a state of purity, 
and who has not [subsequently become] polluted, is under 
no obligation to fulfil this duty [of washing the face, etc.] 
when he stands up in prayer; it also specified that the duty of 
washing the feet is obligatory only on him who had not worn 
the two shoes in complete purity. 

I have also given him the [example of the] Prophet's pro¬ 
hibition of [eating the meat of] beasts possessing fangs* For 
God stipulated: 

Say; I do not find, in what is revealed to me, anything forbidden 
to one who eats of it, unless it be a dead animal or blood out¬ 
poured, or the flesh of the swine—for it is abomination—or an 
impious thing over which the name of a god other than God has 
been involved; but if one is compelled, not willingly or trans¬ 
gressing—then verily thy Lord is All-forgiving, All-compassionate 
[Q. VI, 146]; and specified what He prohibited. 12 

212. He asked: What is the meaning of this [communica¬ 
tion]? 

213. [Shaft*!] replied: The meaning of M Say: I do not 
find . . . forbidden, etc. . . is that nothing was forbidden 


\ 
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12 See also Q. VI, 147*48. 
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of what men were accustomed to eat save a dead animal 
etc. . . . but what was regarded as forbidden should not be 
forbidden unless God or the sunna so stipulated in accordance 
with God’s saying: " Making lawful for them.the good things 
and unlawful the corrupt things ” [Q. VII, 156]; so it is not 
just forbidden because the food was spoiled. 

214. [Shafi 4 !] said: Further, I cited to him God’s saying: 

God has permitted sale and forbidden usury [Q. II, 276], 

And His saying: 

Do not consume your property among you in vanity, except there 

be trading by mutual consent on your part [Q. IV, 33]. 

The Apostle of God, however, has forbidden certain kinds 
of sales, such as the exchange of [gold] dinars for [silver] 
dirhams for a specified time as well as others, and the Muslims, 
following the Apostle of God, have forbidden them, too, 
although these [transactions] and others are not contradictory 
to the Book of God. 

215. He asked: Define for me the meaning of what you 
have said in a more comprehensive and concise manner. 

216. [Shafi 4 !] replied: Since it is evident in the Book of 
God that God placed His Apostle in the position of a mouth¬ 
piece [and an interpreter] on God’s behalf and imposed on 
men the duty to obey his orders, therefore when He said: 
M God has permitted sale and forbidden usury,” He meant 
that He permitted the [kind of] sale which was neither for¬ 
bidden in His Book nor through the tongue of His Prophet. 
In like manner His saying: " And lawful for you is what is 
beyond that” [Q. IV, 28], means that God permitted the 
taking of women in lawful marriage as well as “ what your 
right hand possesses ” in accordance with His Book; 18 it is 
not an unqualified permission. This is clear Arabic speech. 

217. Shafi 4 ! said: 14 [In my reply] I have added the fob 

11 Milk al-yamln, in the singular, is a citation from the Qur'an con¬ 
cerning the taking of four lawful wives and what ” your right hands 
possess ” [Q. IV, 3]. 

14 Buteq ed., p. 33* 
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lowing: If it were permissible to abandon a tradition in place 
of the opinion of those who are ignorant of its place in rela¬ 
tion to the Book, we would have abandoned 1 the wiping of 
the shoes—which we have already explained—and we would 
have permitted everything that comes under sale, as well as 
taking as wives a woman together with her paternal and 
maternal aunts, and the eating of beasts possessing fangs and 
the like. It would also have been permissible to hold the 
opinion that the Prophet laid down the sunna concerning the 
cutting off of the thief's hand if the value of the stolen article 
exceeds a quarter of a dinar before the divine communication: 
“ The thief, male and female, cut off their hands ” [Q. V, 42] 
was revealed. So everyone in this category would have his 
hands cut off. 

In like manner it would be permissible to maintain that 
the Prophet decreed the stoning of the thayyib woman [as 
penalty for adultery] before he received the communication: 
“The fornicatress and the fornicator—scourge each one of 
them a hundred stripes ” [Q. XXIV, 2], which meant that [the 
penalty] for the unmarried and thayyib women would have 
been scourging, not stoning to death. 

It would also have been permissible to maintain that all 
[the kinds of] sale forbidden by the Apostle had been for¬ 
bidden before the divine communication " God has permitted 
sale and forbidden usury (al-riba)" was revealed, and that 
thereafter they became lawful. Usury [may be found] when 
a man is indebted to another, and the debt is due, and [the 
second] says [to the first]: Would you pay the debt or pay [in 
addition] the usury? Payment would be postponed, [in the 
latter event,] but the debt would grow larger. 

Other examples parallel to it might be given. However, he 
who holds such an opinion would invalidate most of the 
sunnas of the Apostle; but such an opinion betrays ignorance 
indeedl 

218. He said: That is correct. 

219. [Shah*! said]: The sunna of the Apostle is [obligatory] 
as I have already explained, and he who holds an opinion 


S 233 


B33 



192 ISLAMIC JURISPRUDENCE 


different from what I have stated, betrays a lack of knowledge 
about the sunna mixed with a false opinion on a subject in 
which he is ignorant. 

220. He asked: Will you cite another example of a sunna 
abrogated by another? 

221. [Shaft*?] replied: The abrogating and abrogated sunnas 
may be found in various places [of this book] and to repeat 
them here would take a long time. 

222- He asked: Perhaps a few would be enough; will you 
cite them briefly and clearly? 

223. [Shaft*!] replied: Malik [b. Anas] told us from 'Abd- 
Allah b. Abl Bakr b. Muhammad b. ‘Amr b. IJazm from *Abd- 
Allah b. Waqid from 'Abd-Allah b. ‘Umar who said; 

The Apostle of God prohibited the eating of the meat of sacri- 
fice after three days [from the first Day of Sacrifice]. 15 

\Abd-Allah b. Abl Bakr said that he cited this [tradition] to 
*Amra, daughter of *Abd al-Rahman, 15 who said; That is true, 
I have heard \X/isha say: 

A few people from the desert came [to Makka] during the Day 
of Sacrifice in the time of the Prophet, who said: * You may pre¬ 
serve [the meat of sacrifice] for three days and give the rest to 
the poor.* She said [a year] later the Prophet was asked: ‘O 
Apostle of Godl men were accustomed to make use of their sacri¬ 
fices: They took its fat and used its [skins] to carry water.' So 
the Apostle inquired: 1 Why not?.' You have prohibited pre¬ 
serving the meat of the sacrifice after three days/ they replied. 
* I have prohibited that only for the sake of those who came 
[to the city] during the Day of Sacrifice. Surely you may eat of it; 
give to the poor and preserve the rest.' 17 

We are also told by [Sufyan] b. ‘Uyayna from [Sa*d b. TJbayd] 
al-Zuhri from Abi ‘Ubayd, freed-slave of Ibn Azhar, who said: 

16 Sacrifices begin on the first day of the Great Feast. For the rules 
governing sacrifices, see Shaft'!, Kitdb al-Umm, Vol. I, pp. 187-91. 

16 Bulaq ed., p. 34. 

17 See Malik, Vol. II, pp. 484-85; Muslim, Vol. XIII, pp. 130-31; Sbaw- 
kanl, Nay l al-Awtdr, Vol. V, pp. 134-37. Cf. Bukhari's version in 

Vol. Ill, p. 64. 
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I have witnessed the Feast [of Sacrifice] with ‘All b. Abl Talib 
whom I have heard saying: ' Nobody should eat from the meat 
of Sacrifice after three days/ 18 

And we are told by the trusted authority 18 from Ma*mar 
from al-Zuhrl from Abu ‘Ubayd from ‘All who said: 

The Apostle of God said: 1 Nobody should eat from the meat 
of Sacrifice after three days/ 20 

Ibn 'Uyayna also told us from Ibrahim b. Maysara who said: 

I have heard Anas b. Malik say: We were accustomed to 
slaughter our sacrifices and preserve the remaining portion of it 
[for our journeys] to Basra . 21 

224. Shafi'i said: These traditions include many meanings 
[from which we may draw several conclusions]. [First,] the 
tradition transmitted by ‘All from the Prophet is in agreement 
with that of *Abd-Allah b. Waqid concerning the Prophet's 
prohibition against keeping the meat of sacrifice after three 
days. [Second,] there is an indication that ‘All heard the order 
of prohibition from the Prophet and that this order reached 
‘Abd-AUah b. Waqid. [Third,] there is an indication that the 
Prophet's permission failed to reach both ‘All and ‘Atyi-Allah 
b. Waqid, for had it reached them, they would have ceased 
to relate the order of prohibition, which was abrogated,^ and 
would have followed the order of permission which had 
become the abrogating [order]. [For if] the abrogated order 
of prohibition were known to them they would not have 
disregarded the abrogating order [of permission]. [Finally,] 
the opinion of Anas that they were accustomed to enter Ba^ra 


18 This tradition is regarded as weak owing to interruption in the chain 
of authorities, but its content is in agreement with similar traditions. See 
Ibn Hanbal. Vol. II, p. 297, no. 1235. 

18 1. e., Yahya b. Hassan. 

10 Sh5fi*I fails to mention the naire of his authority, but Ibn I^anbal 
gives the name of ’Abd al-RazzIq. See Ibn Hanbal, Vol. II, p. 282. In 
another version of the tradition he gives the name of Muhammad b. 
Ja'far. J6id.„ Vol. II, p. 280; al-IJSriinl, p. 120. 

,x al-Hizimi, p. 121. 
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with the meat of the sacrifices may mean either that Anas had 
heard the order of permission but not the earlier order of 
prohibition—thus he acted on the order of permission without 
knowing the order of prohibition—or he may have heard both, 
but since the order of prohibition was abrogated, he failed to 
mention it. So each one of the two conflicting transmitters 
related what he had known. Thus it is obligatory on everyone 
who has heard anything from the Apostle of God, or related 
on his authority, to transmit what he had heard for the in* 
formation of others. 

225. Shafii said: Since 'A'isha related from the Prophet 
first the order of prohibition concerning the keeping of the 
meat of sacrifice after three days and then the order of per¬ 
mission, and the Apostle's [reason] that he gave the order of 
prohibition for the sake of those who came from the desert— 
the complete tradition related by ‘Alisha from the Prophet is 
that which should include the first and the last parts, as well 
as the reason for the orders of prohibition and permission. 
It is obligatory on all who have known about it to follow it. 

•A’isha's tradition is one of the clearest examples of the 
abrogating and abrogated sunnas. It also illustrates how a 
tradition may be split so that only a portion of it—not all— 
was related by one authority and another portion by others, 
each relating what he had remembered. 

The order of permission concerning the keeping of the meat 
of sacrifice, eating it, and giving it to the poor may have only 
one of two meanings, each depending on one of two circum¬ 
stances: Whenever the people of the desert enter [the city], 
the order of prohibition concerning the keeping of the meat 
after three days becomes obligatory; but if none should come, 
the order of permission is valid concerning eating, preserving, 
giving to the poor, and carrying it [on a journey]. It may also 
mean that the order of prohibition concerning the keeping 
of the meat after three days was abrogated—despite any [special] 
circumstance—so men can keep a portion of the meat after 
three days or give another to the poor. 21 

** Shafii seems to have adopted one interpretation at one time and 
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[Categories of] Abrogating and Abrogated 
Traditions 

[A. $ 1TSt Category] 

226. [Shaft*! said]: Muhammad b. Isma 4 !l b. Abi Fudayk 
told us from Ibn Abi Dhi*b from al-Maqburi 'from *Abd al- 
Rahman b. Abi Sa 4 !d [al-Khudri] from Abu Sa*id al-Khudr! 
who said: 

We were withheld from performing prayer in [the battle of] the 
Trench for a long while, till [late at] night, but when we were 
relieved from fighting—as God said: 4 God relieved the believers 
of fighting, God is All-strong, All-mighty' [Q. XXXIII, 25]—the 
Apostle ordered Bilal [to call the believers to prayer] and per¬ 
formed the noon-prayer as fully as if it were performed in its 
time, and performed the *asr, the sunset, and the evening prayers 
in like manner. This [incident] took place before the communi¬ 
cation concerning fear-prayer was revealed which runs as follows: 

4 If you fear [danger], pray either on foot or mounted/ [Q. II, 
240].« 

227. Shaft*! said: Since Abu Sa 4 id related that the Apostle’s 
prayer in the battle of the Trench was performed before the 
communication on fear-prayer (if you fear, etc.) was revealed*, 
we concluded that the performance of fear-prayer took place 
after that time, for Abu Sa*Id was present [at the battle] and 
related the tradition concerning the deferment of prayers after 
their usual times 24 and stated that this [case] took place 
before the communication on fear-prayer was revealed. 

228. [Shaft*!] said: Thus in no circumstances shall fear- 
prayer be deferred from its usual time in the town, nor in 

another at another time. See his Ikhtildf al-Hadith (on the margin of 
{he Kitdb al-Umm, Vol. VII, pp. 136-37, 247-48). Thus the matter was 
left undecided for further interpretations and the schools vary on this 
matter. See Shakir’s ed., pp. 240-41, n. 3. 

“See paragraph 148, n. 35, above. 

11 ’Amu)' nha means the times of all the prayers. 
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performing [two] prayers at one time in travel, whether [men 
are] in fear [of danger] or not. Prayers must always be per, 
formed in the same manner as performed by the Apostle 
of God. 

Our opinion concerning fear-prayer is based on what Malik 
[b. Anas] told us from Yazid b. Ruman from $alih b. Khawwat 
from men who performed the fear-prayer with the Apostle in 
the campaign of Dhat al-Riqa* who said: 

A company [of believers] stood in rank [for prayer] with [the 
Prophet] while another watched the enemy. He performed one 
cycle with the company who stood with him and remained 
standing until the others completed [the prayer]. Having thus 
taken the position of those facing the enemy, the other company 
stood [with the Prophet], who performed the other cycle and 
remained sitting while the company completed their prayer until 
he uttered the salutation with them. 25 

229. [Shaft*!] said: We have been told by men who heard 
•Abd-Allah b. ‘Umar b. IJafs relating on the authority of his 
brother ‘Ubayd-Allah b. ‘Umar from al-Qasim b. Muhammad 
from Salih b. Khawwat b. Jubayr from his father from the 
Prophet a similar tradition. It 2 * has also been related that 
the Prophet performed a fear-prayer differently from what 
Malik had stated. We have, however, accepted [Malik’s] version, 
because it is more consistent with the Qur'an and more de¬ 
ceptive to the enemy. This subject and the contradictory 
traditions related to it have been discussed in the Kitdb aU 
§alah [Book of Prayer]. 27 We have dispensed with opposing 
views on this tradition since they are scattered in [the various 
chapters of] our books. 


** See paragraph 148, n. 36, above. 

** Qala (he said) is omitted. 

See Shaft*!, Kitdb al-Umm, Vol. I, pp. 186-203. Of. ShafiTs Kitdb 
Ikhtildf al-Ijtadith (margin of Kitdb al-Umm, Vol. VIJ, pp. 221-26) , 4 
ShafiTs reference to his Kitdb al-Salah may well be to another book which 
is not in the Kitdb al-Umm (see Shakir’s edition of the Risala, p. 245, 
n. 4). 
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[B. Second] Category 

230. [Shaft*! said]: God, Blessed and Most High, said: 

Those of your women who commit indecency, call four witnesses 
against them, and if they testify—then detain them in their houses 
until death takes them, or God appoints for them a way out. 

And when, two of you commit indecency, punish them both; 
but if they repent and reform, then let them [Q. IV, 19-20]. 

The punishment for the two adulterers, according to this 
communication, was detainment and suffering; but since God 
has communicated to His Apostle that the penalty for fornica¬ 
tion shall be: 41 The fornicatress and fornicator—scourge each 
one of them with a hundred stripes ” [Q. XXIV, 2], and for 
the slave-woman shall be: " If then, having been taken under 
ihsan, they commit an indecency, they shall be liable to half 
the punishment of freewomen ” [Q. IV, 30], detainment as a 
punishment for adulterers has been abrogated, but punish¬ 
ment [by suffering] was confirmed. 

As to the communication concerning the punishment of 
slave-women that 44 they shall be liable to half the punishment 
of freewomen/' God has obviously drawn a distinction between 
the punishment of slave- and free women: He made it evident 
that half [of the punishment] cannot be other than scourging, 
for only scourging can be halved by the number of stripes 
while stoning to death cannot be halved, since death might 
be caused either by the casting of one or by a thousand stones. 
So what is incapable of being halved cannot be regarded as 
penalty, and death certainly cannot be halved by dividing the 
number of stones cast at the person. 28 

God's communication: “The fornicatress and the forni¬ 
cator-scourge each one of them with a hundred stripes ” [Q 
XXIV, 2] may either mean as a penalty to all free adulterers, 
or to some to the exclusion of the others; but the sunna of the 
Apostle specified who is liable for such a penalty. For *Abd 
al-Wahhab al-Thaqafi told us from Yunus b. ‘Ubayd from 
al-Hasan from'Ubada b. al-$amit that the Apostle of God said: 
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18 See paragraph 123, above. 
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Take it from me [repeated twice] God has decided on a way [for 
their punishment]: For the fornication of the unmarried couple 
[the penalty] is scourging with a hundred stripes and banishment 
for a year; for [the adultery of] the married couple, scourging 
with a hundred stripes and stoning [to death]. 2 ® 

231. [Shafii] said: The Apostle’s saying that “ God has de¬ 
cided on a way [for their punishment] ” indicates that this was 
the first penalty imposed on adulterers in accordance with 
God’s communication " until death takes them or God appoints 
for them a way out ” [Q. IV, 19]. 30 

Since the Apostle ordered the stoning of both Ma'iz and the 
wife of al-Aslaml rather than scourging them, the sunna made 
it evident that scourging [as a penalty] for fornication by the 
unmarried was abrogated, 31 For no such distinction in the 
penalty of freemen was ever made before except in the case of 
women under ih$an whether by marriage or otherwise. But 
the Prophet's saying that “ God has decided on a way for their 
punishment, etc. . . is an indication that the first [penalty] 
abrogated was banishment, and that any other kind of punish¬ 
ment must have been imposed later, since the penalty of 
banishment was imposed first. [For] Malik [b. Anas] told us 
from Ibn Shihab al-Zuhrl from TJbayd-Allah b. 'Abd-Allah 
b, TJtba from Abu Hurayra and Zayd b. Khalid who said: 

Two men submitted a dispute to the Apostle of God. One of 
them said: 4 O Apostle of God! Will you settle our dispute on 
the basis of the Book of God? ’ The other, who was more 
knowledgeable in the law, said: ‘ I concur, O Apostle, but I beg 
you to let me speak [first]> 4 You may speak/ replied [tlte Prophet]. 
He said: 4 When my son was in the employment of this [the 
plaintifl] he committed adultery with his wife. I was told that 
my son's penalty was stoning [to death]; but instead I paid a 
ransom of one hundred sheep and a slave-woman. Upon inquiry 
from those who are learned in the law, I have found that my 
son's penalty was a hundred stripes and banishment for a year, 
while the penalty for his [the plaintiff’s] wife was stoning.' 4 By 

s *See paragraph 122, above. 

50 Tabari, Tafsir, Vol. VII, pp. 72-81. . 

31 See paragraph 123. above. 
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I 

t 

’ in whose hand is my soul, I shall give my judgment on the 

S basis of the Book of God: your sheep and slave-woman should 
be given back to you,’ ruled the Apostle of God, and ordered 
i t hat the son should be scourged by a hundred stripes ^nd banished 
for a year. He also ordered Unays al-Aslamt to cross-examine the 
* [plaintiff’s] wife and to stone her if she admitted adultery., The 
7 woman confessed and was stoned [to death].** 

Malik [b. Anas] told us from Ibn ‘Umar that the Prophet 
ordered the stoning of two Jews for committing adultery. 83 

232. [Shaft 1 !] said: Thus the scourging of a hundred stripes 
and banishment were confirmed [as a penalty] for fornication 
on the part of the unmarried, and stoning for the married. 
But if punishment by scourging is imposed [on the two forni¬ 
cators,] it should not be enforced together with stoning since 
the latter was abrogated; for if [the culprits] were regarded as 
married— therefore not liable for scourging—their penalty 
should be that imposed on married adulterers. 34 

[The communication concerning] the penalty of stoning for 
the two married adulterers was revealed after that concerning 
scourging according to the Apostle, who made that [clear] on 
God’s behalf. This is the meaning most consistent [with the 
Book of God] and most appropriate in our opinion. But God 
knows bestl 

[C. Third] Category 

233. Malik [b. Anas] told us from lbn Shihab al-Zuhri from 
Anas b. Malik, who said: 

The Prophet, riding on horseback, was thrown and his right side 
was scratched. Thereupon he performed one of his daily prayers 
sitting and we performed ours behind him sitting, too. After 
prayer the Prophet said: 1 The imam [prayer leader] is expected 

Vol. II, p. 822; Muslim, Vol. II, pp. 205-207; Cf. Abu Dawud, 
V ?- IV. pp. 145-46. 

“ 5 Malik, Vol. II t p. 819; Muslim, Vol. II, pp. 208-209; Abu Dawud, 
p. 153 ; ShawkanI, Nay! al-Awtar . Vol. VII, p. 97. 

Sh5fi T Kit&b al-Vmm . Vol. VI. nn 1IQ.9I 
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to be followed; if he performs the prayer standing, you should 
stand, too; if he bows you should bow; if he raises his hands, 
you should raise them; if he says: ‘ God listens to him who 
praises Him/ you should say: 4 Praise be to you. Our Lordand 
if he performs his prayer sitting, you should perform yours sitting, 
too/ ” 


S25 1 


Malik [b. Anas] told us from Hisham b. 'Urwa from his 
father from 'A'isha, who said; 


When the Apostle was sick, he performed his prayer sitting 
his house; but when the men behind him performed their prayer 
standing, he ordered them to sit. After prayer, [the Prophet] 
said: ' The imam is expected to be followed; if he bows, you 
should bow; if he raises his hand, you should raise yours, too; 
if he sits, you should sit all together. 137 

This tradition, related by Anas [b. Malik], is like the previous 
one, but the meaning of Anas' tradition is clearer. 

Malik [b. Anas] told us from Hisham b. *Urwa from his 
father, who said: 

The Apostle of God went out [from his house] while still sick 
[to perform his prayer in public]. While leading the prayer, AbCi 
Bakr stepped aside [in favor of ihe Prophet], but the latter 
ordered him to continue and sat beside him: Abu Bakr followed §252 
the Apostle [in his prayer], and men followed Abu Bakr. 38 

Shafi‘i said that he was in favor of the opinion expressed 
in this tradition. 39 

234. [Shaft*!] said: A similar tradition has been related by 


technique of prayer to perform the formalized recitals and postures. See 
Edwin E. Calvcrly. Worship in Islam (London, 1937). Chap. 4. 

Malik, Vol. I, p. 13.’!; Bukhari, Vol. I, p. 180; Muslim, Vol. IV, pp. 
130-31; Abu Dftwud, Vol. I, p. 164; Shawkam, Xayl al-Autdr, Vol. Ill, 
pp. 148, 180-81. 

* 7 Malik’s version omits the statement “ in his house" (see of-.Miifrafftf 1 , 
Vol. I, p. 133)» See also Bukhari, Vol. I, p. 180; Muslim, Vol. IV, p. 132. 

” Malik, Vol. I, p. 136; Bukhari, Vol. I. p. 177; Muslim, Vol. IV, pp. 
133-38; Shafi'i, Ikhtilaf al-Hadith (Kitfib aM'mm, Vol. VII. pp. 99-100). 

*• This statement is an expression of ShafiTs opinion, perhaps inserted 
bv al-Rabi* as he heard it from Shafi’i; probably it was not part of the 
ilisalu. Set Shakir’s edition, p. 233, n. 2. 
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Ibrahim al-Nakha'I from al-Aswad b. Yazid from *A a i$ha from 
the Apostle and Abu Bakr to the effect that the Prophet per¬ 
formed his prayer sitting while Abu Bakr; [leading the prayer,] 
followed the Prophet and men followed Abu Bakr standing. 40 

235. [Shafii] said: Since the Prophet performed his prayer 
during; his death-sickness sitting while men performed it 
standing behind him, we concluded that his previous order 
permitting men to perform prayer sitting at the time of his 
fall from the horse was abrogated by his later order that they 
may perform prayer standing, because they [should] sit when 
the imam sits. 41 

Thus the evidence of the sunna and the consensus of the 
people [i. e., of the scholars] indicate that prayers should be 
performed standing when men are able to stand, and sitting 
wheii they are unable to stand; but those who can perform it 
standing by themselves should never do so sitting. 

Although the Prophet's sunna ordering men to perform 
their prayer behind him standing while he performed it sitting 
during his [death] sickness abrogated his previous sunna, it is 
in conformity with his sunna concerning the prayers of heafthy 
and sick men, as well as the consensus of the people, that 
each man should fulfil his [prayer] duty in accordance with 
the rule stipulating that the sick man can perform his 
prayer sitting behind a healthy imam who performs the prayer 
standing. 

So we maintain: [If sick,] the imam performs his prayer 
sitting, but the healthy men behind him should perform theirs 
standing. So each one fulfils his duty in his own way, although 
it is more appropriate if the imam deputizes another person 
[whenever he is sick]. 42 

236. One scholar 43 held: " Nobody after the Prophet shall 

40 Cf. Shafi'i, Kitdb aUVmm % Vol. I, p. 156; and Ikhtildf al-Hadith 
(Kitdb al’Umm, Vol. VII, p. 100) ; and Shawkanf, Nayl al'Awtdr, Vol. 

Ill, p. 180. 

41 See Bukhari, Vol, I, p. 180; and Shaft*! r Kitdb Vol. I, p, 151. 

42 For further discussion, see Shafi'i, Kitdb al-Umrn , Vol. VII, p. 184. 

44 This implicit criticism is alleged to have been levelled against the 

followers of Muhammad b. al-Hasan aKShaybanl; but in reality it was 
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lead the prayer sitting but the tradition which he cited i n 
support of his opinion was an interrupted one related by an 
unreliable authority, and therefore cannot be accepted as 
binding. [The text of this tradition runs as follows]: “ 
no one after me [the Prophet] lead the prayer sitting/' 

237. [Shaft'!] said: There are other parallel examples con- 
cerning the abrogating and abrogated sunnas which provide 
evidence in support of this viewpoint. There are likewise 
parallel examples in the Book of God; some have been de¬ 
scribed in this book and others scattered in their proper places 
in this book and in [the chapters on] the Qur’an and the 
sunna. 49 


I 





[Contradictory Traditions] 

238. [Shafi'i] said: He asked: Give examples of contradictory 
traditions in which no indications are to be found concerning 
the abrogating and abrogated [sunnas] and the reason for 
accepting some and rejecting others? 

239. [Shafi'i] replied: I have already cited a.tradition to the 
effect that the Apostle performed the fear-prayer in the cam¬ 
paign of Dhat al-Riqa*, in which he performed one cycle with 
one company while the other watched the enemy, etc. How¬ 
ever, 46 Ibn 'Umar related from the Prophet that he [the 
Prophet] performed the fear-prayer somewhat differently as 
follows: 

He [the Prophet] performed one cycle with one company while S 2 » 
another stood [for protection] between him and the enemy. The 
company that stood in rank [for prayer] replaced the one which 
had not prayed, taking a position between him [the Prophet] and 

against all the Hanafi and Mitikl. jurists. For differences between Shafi’i 
and'Mjlik, see Shafi'i, Kilab al-Umm, Vol. VII, pp. 184-86. 

44 For further discussion, see Shafi'i, Jkhtildf al-Hadith {Kitdb aVVmm, 

Vol. VU, pp. 100-102) . 

41 Cf. Buliq ed., p. 37. 

4 * ** Shafi'i said " is omitted. 
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the enemy. He performed the final cycle with this company, and 
uttered the salutation. Thus all performed the prayer together.* T 

Abu ‘Ayyash al-Zuraqi related: 

The Prophet performed a [fear]-prayer in the campaign of 
'Usfan 48 while Khalid b. al-Walid [and his army] stood between 
him and the qibla [watching the enemy}. He [the Prophet] stood 
in rank for prayer and performed one cycle [with his men]. 
When he bowed, one company bowed with him and the other 
watched the enemy. When he stood, the company that watched 
the enemy bowed. Thus all completed the prayer together. 4 ® 

jabir related [a tradition] the meaning of which is nearly 
identical to that one. 50 Other 51 contradictory traditions may 
be cited, but they are unreliable. 

240. Someone has asked me: Why have you accepted [the 
tradition concerning] the Prophet's prayer in the campaign 
of Dhat al-Riqa' to the exclusion of others? 

241. [Shafi'i] replied: I would accept the tradition of Abu 
■Ayyash and Jabir concerning fear-prayer if the reason given 
there for the Prophet’s prayer were the same as that in the 
other [i. e., the tradition of Dhat al-Riqa*]. 

242. He asked: What is it? 

243. [Shaft*!] replied: The Apostle had under his command 
1,400 men, while Khalid b. al-Walid had only 200. Far away 
in the desert, [Khalid] was secure from attack owing both to 
the few under his command and the many under the Apostle s 
command. For if the enemy attacked [Khalid], they could be 
seen [by the Prophet] while performing the bowing as he was 
in such a position that they were always seen by him. How¬ 
ever, if the enemy consisted of only a few and were at a dis- 

* T Cf. paragraph 149, above. 

* 8 'Usfan, a place on the route between Makka and Madina. The ex¬ 
pedition to 'Usfan, dispatched against the Banu Lihyan, took place in 
5/627. See Ibn Hisham, Vol. II, pp. 718-19; Guillaume’s translation, pp. 
485-86. 

4ft See Shafi’i, Kitab al-Umm, JJol. I, p. 191; and Ikhtil&f abliadUh 
(Kitab al-Urnm, Vol. VII, p. 225) ^See‘also Abu Dawud, Vol. II, pp. 11-12. 
6<> Sec Shawkanl, Nayl aUAwlar , Vol. Ill, pp. 338-39. 

41 Qala (he said) is omitted. 
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tance, and no company stood between them [and those who 
performed the prayer], I am of the opinion that fear-prayer 
should be performed in such circumstances, as X explained 
before. 

244. He asked: I realize that owing to changes in circum¬ 
stances the tradition concerning the prayer of Dhat al-Riqa* 
is in agreement [with your opinion]; why are you opposed to 
the tradition of Ibn ‘Umar? 

245. [Shaft 1 !] replied: [The tradition of Dhat al-Riqa*] was 
related by Khawwat b. Jubayr. A not very different one was 
related by Sahl b. Abl XJathma. Moreover, ‘All b. Abl TTalib 
was reported to have performed the fear-prayer in the Night 
of al-Harlr, 52 in accordance with the tradition related by 
Khawwat b. Jubayr from the Prophet. Finally, Khawwat was 
an old and early companion of the Prophet. 

246. He asked: Is there any evidence [for accepting Khaw- 
wat’s tradition] stronger than his [age and] early companion- S 2 S 3 
ship? 

247. [Shaft'!] replied: Yes, it is its consistency with the 
meaning of the Book of God, as I have already explained. B 37 

248. He asked: What part of it is consistent with the Book 
of God? 

249. [Shafi'i] replied: God'said: 

When thou art with them and hast set up the prayer for them, 
let a party of them stand with thee, and let them take their 
weapons. When they bow, let them be behind you; and then 
let another party who has not prayed come and pray with thee, 
taking their guard and their weapons. The unbelievers wish that 
you should neglect your weapons and your baggage, then they 
would fall upon you all at once. There is no fault in you, if 
rain molests you, or you are sick, to lay down your weapons, but 
keep your guard [Q. IV, 103]. 

And He said: 

When you feel? secure again, observe the prayer. Verily, the 

“The Night of al Harir, known also as the Day of al-Harlr, was one 
of the days in the battle of Sifftn (A.D. 657) between the Caliph ‘All 
and Mu'awiya, then governor of Syria. 
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prayer has become for the believer a thing prescribed for stated 

times [Q. IV, 104]. 

The meaning implied [in these texts] is that when men are 
secure, they should perform their [usual] prayer. But God 
knows bestl 

Since God has distinguished between fear and secure prayers 
in order to protect the followers of His religion from a sudden 
attack, we have found that by comparing the tradition of 
Khawwat b. Jubayr with others contradictory to it, Khawwat’s 
tradition seems to be more appropriate to follow for pre¬ 
cautionary [considerations]. It is recommended that the two 
parties should participate equally [in performing the prayer 
and in guarding against the enemy], for the party that per¬ 
forms the prayer first with the imam should be well guarded 
by the other which does not perform the prayer. The guarding 
party—relieved of the duty of prayer—should be fully occupied 
[in watching the enemy], whether standing or sitting, turning 
left or right, and prepared to defend should the-enemy attack, 
giving warning whenever the enemy suddenly attacks and 
being ready to fight if necessary, never moving from their 
position between the enemy and the party performing the 
prayer. The imam should quickly perform the prayer if he 
fears a sudden attack by the enemy, upon a warning from the 
guarding party. 

250. [Shafi‘1] said: Both parties are equally fight in fulfilling 
their duties, for in accordance with the tradition of Khawwat, 
both are equally responsible. Each one, after it has performed 
its prayer, guards the other* thus each takes the place of the 
other fulfilling its duties. Such [a division of responsibility] 
is just. 

251. [Shaft*!] said: The tradition contradictory to that of 
Khawwat does not provide for such precaution, since one of 
the two parties protects the other only during one cycle while 
the other takes the place of the first in order to guard it before 
completing its prayer, so that when they were performing their 
prayer together they did not have any protection at all. So 
the only one who fully performed his prayer was the imam, 
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who did not take part in guarding nor could he be stron 
enough to guard [against the enemy]. This [kind of perfonrf 
ance] is inconsistent with the order of precaution and p re 
paredness against the enemy. Yet God has made it plain that 
He distinguished between the fear-prayer and other praye rs 
so that the followers of His religion should not be exposed 
to a sudden atack by the enemy and that neither party should 
be held responsible more than the other. We note that God 
made no stipulation that either the imam or the two parties 
should perform substitution prayers. This indicates that the 
imam and the men following him have equally fulfilled their 
duty, "This is [clearly shown] in Khawwat's tradition, but not 
in the one contradictory to it. 

252. He asked: Is there any other meaning in the tradition 
unacceptable to you which you have not described? 

253. [Shaft'!] replied: Yes. -[The tradition] may mean that 
if it is permissible to perform the (ear-prayer in a manner 
different from other, prayers, it should be permissible to per. 
form it in whatever manner is possible, depending on the 
circumstances in which [the Muslims] or the enemy happen 
to be, provided the number [of cycles] is completed, even 
though [the mode of] performance may he different, but all 
[such performances] fulfil the duty. 


Another Kind of Contradictory [Traditions] 


25*1. Shafi'isaid: Someonchasaskedme: Traditions relating 
to the tashahhud 51 have been differently transmitted from the 
Prophet. Ibu Mas'iid related that he [the Prophet] instructed 
men how to recite the tashahhud just as he instructed them 
to recite a portion 54 of the Quran, beginning with the three 

“The tashahhud is the recital of the salutations to the Prophet arid 
the formula of-the profession of the faith. 

" Literally: M The sura [chapter] of the Qur'an.*' 


words: Salutations to God. 10 Which [tradition of] tashahhud 
have you accepted? 

255. Shaft 1 ! replied: Malik [b. Anas] told us from Ibn Shihab 
from 'Urwa [b. al-Zubayr] from *Abd al-Rahrnan b. *Abd 
al*QarI who heard 'Um;ir b. al-Khatpb on the pulpit in¬ 
structing men how to recite the tashahhud say: 

Say: Salutations to Cod. Sanctities belong to God, Goodness and 
prayers to God, O Prophet, peace is upon you and God’s blessings 
and mercies to you. Peace is upon us and upon all good servants 
of God. I profess that there is no god at all but God, and I 
witness that Muhammad is Mis servant and Apostle, 8 ® 

256. Shaft*? said: This is the tradition in which our learned 
predecessors have instructed us in our early age. We have 
known that tradition, including the names of authorities who 
related it, as well as others contradictory to it; but we know 
of no other transmission, whether it agrees or disagrees with 
it, which is more reliable than that one, although there are 
other reliable traditions also. For we are of the opinion that 
‘Umar aid not instruct men from the pulpit in the presence 
of other companions of the Apostle save in what the Prophet 
himself had instructed. So any other tradition related to us 
by other companions which confirms this tradition is accepta* 
ble to us. 

257. He asked: What tradition? 

258. [Shaft*!] replied: Wc are told by the trusted authority— 
Yahya b, Idassan— from al-Lrryth b. Sa'd from Abu Zubayr al- 
Makki from Said b. Jubayr and Tawus from Ibn ‘Abbas, who 
said: 

The Apostle instructed us how to recite the tashahhud in the 
same manner as he taught us to recite the Qur'an. He said: 

* Blessed greetings and good prayers to God. O Prophet! Peace 
and God's mercies and blessings be upon you. Peace be upon us 
and upon all good servants of God. I profess that there is no 
god at all but God and that Muhammad is the Apostle of God. 17 

M See Abu Dawud, Vol. I, p. 2">4; Shawkani, Xayl al-Awtar, Y T ol. II, 
pp. 280, 287. 

M Malik, Vol. 1, pp. 90*91. 

17 For Shaft Vs remarks on this tradition as the dearest to him. see 
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259. Shaft*! said: He asked: Why does the transmission [of 
these traditions] from the Prophet vary? For Ibn Mas'ud, Abu 
Musa and Jabir have related different versions, each varies 
from the other in certain words, and [the Caliph] ‘Umar has 
instructed men differently. Moreover, the tashahhud of 'A'isha 
and Ibn ‘Umar vary in wording; one of them includes a few 
words additional to the other. 

260. [Shaft*!] replied: The matter is quite clear. 

261. He said: Explain it to me. 

262. [Shaft 1 !] replied: The recitals glorifying God instructed 
by the Apostle were committed to memory by men in words 
varying from one person to another, from the time of [the 
Prophet’s] instruction. The main concern [of the transmitters] 
was the change in meaning, not the words; but whenever the 
change in wording resulted in a change of meaning such a 
change was not permissible. For it is possible that the Prophet 
himself permitted each man to recite what he had learned 
provided that there w T as no change in the meaning of his 
recital. So the transmitters in turn regarded as permissible 
the variations in the wording of the recitals but not in their 
meaning. 58 

263. He asked: Is there any evidence making permissible 
what you have described? 

264. [Shaft*!] replied: Yesi 

265. He asked: What is it? 

266. [Shaft*!] replied: Malik [b. Anas] told us from Ibn 
Shihab from *Urwa [b. al-Zubayr] from *Abd al-Rahman b. 
al-Qari, who said: I have heard *Umar b. al-Khat{ab say: 

I have heard Hisham b. Hakim b. Hizam reciting the sura of the 

Furqan [Q. XXV] differently from my recitation—which the 

Prophet himself had instructed me how to recite—so I almost 

quarrelled with him, but I waited until he completed the recita¬ 
tion, whereupon I wrapped his mantle around his neck and 

Kitab al-Umm, Vol. I, p. 10]; and Jkhtilaf al-Hadith (Kitab al-Umm, 
Vol. VII, p. 63) . See also Abu Dawud, Vol. I, p. 256. 

68 For further discussion on such variations in the wording of the 
tashahhud, see Shafi’i, Kitab al-Umm, Vol. I. pp. 103-105. 
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dragged him to the Prophet, and I said: 4 O Apostle of God! I 
have heard this man recite the sura of the Furqan differently 
from what you have instructed me.' ‘ Recite it/ said the Prophet 
to the man; and he recited it the way I had heard it from him. 
‘This is the way it was revealed [to me]/ said the Apostle; and 
he asked me to recite, which I did in the way he had instructed 
me to recite it. ‘This is the way it was revealed [to me]/ said 
the Prophet and added: ‘ The Qur’an has been revealed in 
accordance with seven modes 59 and you may recite what is com 
venient of it/ 

267. [ShafW] said; Since God, owing to His sympathy 
toward man and His recognition of the weakness of his 
memory, has permitted various recitals of His book in accord¬ 
ance with seven modes—provided no change in the meaning 
is made—variation in the wording of other books should be 
all the more permissible as long as the meaning is not affected. 
So changes in the wording of any text, save that of a divine 
communication, is permissible if the meaning is not changed. 

268. A Successor said: I have heard some of the Com¬ 
panions [relating traditions from the Apostle] agreeing in 
meaning but disagreeing in wording. I have taken up this 
matter with one of them, who said: “ It is permissible unless 
the meaning is changed/' 

269. He asked: Since there is nothing in the recital of the 
tashahlnul but the glorification of God, changes in the wording 
should be permissible, since, as you pointed out, [no change 
is made in the meaning]. Similarly, as you said [an argument 
might be advanced in favor of] fear-prayer, so that as long as 
it was performed as fully ns related from the Prophet, it 
should fulfil the duty, since God has distinguished between 
that kind of prayer and others. But on what ground have 
you made your choice of the tradition related by Ibn ‘Abbas 
on tashahhud to the exclusion of others? 

M This is an ambiguous expression in the Qur'an, ihe meaning of 
which scholars have not agreed upon. " Modes ” seems to be the nearest 
word to ahruf. See Tabari, Tafsir , Vol. I,>pp. 38-72; and SuyQtl, al-Itqan 
hi 'Vitim al-Qur’dri, Vol. 1, pp. 46-48. 

Malik. Vol. 1. p. 201; Bukhari, Vol. If. pp. 90-91; Muslim, Vol. VI, 
pp. 98-99. 
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270. [Shafi'i] replied: Since I have found that tradition 
comprehensive enough, comprising more words and meanings 
than others, and transmitted by reliable authorities from Ibn 
'Abbas, I have decided to accept it without any reflection on 
others who have accepted other reliable traditions. 


Contradictory Transmission o} Traditions 
Different From Other Kinds 

271. [Shafi'i said]: Malik [b. Anas] told us from Nafi* from 
Abu Sa'id al-Khudri that the Apostle said: 

Let no one exchange gold for gold "save in equal quantities* or 
increase one quantity against the other. Let no one exchange 
silver for silver save in equal quantities, or increase one quantity 
against the other. Let no one exchange anything at hand for 
another not in evidence. 61 

Malik [b. Anas] told us trom Musa b. Abi TamTm from 
Said b. Yasar from Abu Hurayra from the Apostle, who said: 

The [gold] dinar [shall be exchanged] for a [gold] dinar and the 
[silver] dirham for a [silver] dirham; there shall be no increase 
in the one against the other. 62 

Malik [b. Anas] told us from Humayd b. Qays from Mujahid 
from Ibn ‘Umar, who said: 

The dinar [shall be exchanged] for a dinar and the dirham for 
a dirham; there shall be no increase in the one against the other. 
This is the order of our Prophet to us and ours to you. 63 

272. Shaft 1 ! said: 'Uthman b. 'Affan and 'Ubada b. al-§amit 
related [other] traditions from the Apostle to the effect that 

ei Malik, Vol. II, pp. 632-33; Bukhari, Vol. II, p. 31; Muslim, Vol. XI. 
pp. 8-12. Cf. Abu Dawud, Vol. Ill, p. 249. 

** Malik, Vol. II, p. 632; Muslim, Vol. XI, p. 15. 

** Malik Vrtl II. n fi** 


S 276 


B 39 



* shafTi's Risdla 211 




k e prohibited the increase of gold for gold as the transfer of 
ownership takes place immediately. 84 


\Ve 65 accept these traditions, since there are others identical 
mea n ^ n S eclated by leading Companions and jurisconsults 

throughout the land. 


Sufyan [b. 'Uyayna] told us that he heard 'Ubyad-Allah b. 
^bi Yazid say: I have heard Ibn 'Abbas say: Usama b. Zayd 
told me that the Prophet said: 


Al'riba (usury) is to be found in al-nasPa (deferred payment) 


Ibn 'Abbas 67 and some of his followers in Makka and else¬ 
where have accepted this [tradition], 

273. Someone has asked me: Is not this tradition contra¬ 
dictory to earlier ones? 

I 274* [Shafi'i] replied: It may be regarded as both contra¬ 
dictory and not contradictory. 

275. He asked: In what respect is it in agreement? 

276. [Shafi'i] replied: Usama may have heard someone ask 
the Apostle about [the exchange of] two different kinds of 
property such as gold for silver, dates for wheat, or any other 
different property the transfer of which was to take place 
immediately, and the Prophet said: M Riba is in nasPa.” Or 
lie may have been absent when the question was asked, but 
heard only the answer. So he related the answer without the 
question. Or he may have guessed [what the question was], 
lor there is nothing in Usama's .tradition which is not in 
agreement with other traditions. 

277. He asked: Why do you maintain that [Usama's tradi- 
I tion] may be regarded’ as contradictory to others? 

1 14 Literally: " As it passes from one hand to the other." See Malik, 
l v °l If, p. 633; Muslim, Vol. XI, p. 11. Cf. Abu Dawud, Vol. Ill, p. 248, 
n *° r a different wording. 

«■ ““Shafi'i said" is omitted. 

\ "Muslim, Vol. XI, pp. 25-26; Abu Muhammad al-Dariml, Sunan (Da- 
1349/1930), Vol. II, p. 259; Shafi'i, IkfUilaf al-Hadith (margin of 

jUJ d'tfmifi; Vol. VII, p. 241). 

I T Shafi'i said " is omitted. 

& 
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278. [Shaft*!] replied: Because Ibn ‘Abbas, who related it 
differently, said: 

There is no riba in a sale if the transfer of ownership takes place 
immediately; but riba is in nasl’a.* 8 

279. He asked: On what ground have you abandoned this 
tradition, notwithstanding its contradiction of earlier ones? 

280. [Shaft*!] replied: Although those who related tradi¬ 
tions contradictory to Usama’s were not as well-known experts 
as he, they were in the meantime no less reliable than he. 
However, 'Uthman b. Affan and *Ubada b. al-§amit were 
earlier Companions and more intimately connected [with the 
Prophet] than Usama. As to Abu Hurayra, he was regarded 
as one of the senior Companions arid the most reliable trans¬ 
mitter of tradition in his time. 

Since a tradition literally related by two authorities is likely 

to be more accurate and reliable than one related by one only, 

a tradition related by older and a greater number of author!- 

% 

ties (e. g., five) should be the more acceptable than a tradition 
related by one only. 


Traditions Regarded as Contradictory [by Others ], 
But Not by Us 

[A. First] Category 

281. [Shaft*! said]: [Sufyan] b. ‘Uyayna toid us from Mu¬ 
hammad b. al-Ajlan from 'Asim b. 'Umar b. Qatada from 
Mahmud b. Labid from Raft' b. Khadlj that the Apostle said: 

Start your dawn-prayer at day-break, 69 i r [its performance] at 

that time is the most rewarding to you. 7c 

w See paragraph 147, n. 23, above; Shaft*!, al-Mttsnad* ed. Muhammad 
\Abid al-Sindi (Cairo, 1369/1950) , Vol. 11, p. 159; and Ikhtildf abHadith 
(Kitab alUmm , Vol. VII, p. 241). 

•• Bulaq cd., p. 40. 

Tirvnidhi, Vol. I. pp. 289-91; Darinil, Vol. I, p. 277. 
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Sufyan b. 'Uyayna told us from al-Zuhr! from *Urwa from 
‘A'isha. who said: 

They, the believing women, were in the habit of performing the 

dawn-prayer with the Prophet; then they went their way in the 

half-light, wrapped up in their robes and unrecognized by 

anyone. 71 

The Prophet’s rising in the dawn was likewise related by 
Sahl b. Sa*d and Zayd b. Thabit and other Companions in 
traditions identical in meaning to l A*isha’s. 

282. Shaft*! said: Someone has said to me: We hold that 
we should perform the dawn-prayer at daybreak, in accordance 
with the tradition of Raft* b. Khadlj—which we regard as 
meritorious—while you maintain that it is permissible to 
choose one of the two contradictory traditions [on this matter]. 
Your [discretion] in our opinion, is contradictory to ‘A’isha's 
tradition. 

283. [Shaft*!] replied: If there is a tradition contradictory 
to *A*isha's, it would be obligatory on both of us to accept 
her tradition rather than another, for her tradition should 
be the standard according to which you and I make our choice. 
So whenever traditions are found to be contradictory, we 
should choose the one for which there is valid reason which 
makes us believe that it is more reliable than others. 72 

284. He asked: What would that reason be? 

285. [Shaft*!] replied: It is that one of the two traditions 
should be more consistent with [the meaning of] the Book 
of God, for consistency with the Book of God is an evidence 
[of reliability]. 

286. He said: So we hold, too. 

287. [Shaft*!] said: If there is no relevant text in the Book 
of God, we shall choose the more reliable of the two [tradi¬ 
tions], the one related by an authority better known as an 
expert in transmission and who has a greater reputation for 

71 Malik, Vol, I, p. 5; Bukhari, Vol. I, p. 223; Muslim, Vol. V, pp. 143- 
44; AbO Dawud, Vol. I. p. 115; Tirmidhi, Vol. I, pp. 287-88. 

Tl See ShafiTs Ikhtildf abHadllh (Kitdb abUmm t Vol. VII, pp. 208. 219, 
222, 234, eic.). 
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knowledge, or better memory; otherwise we choose the tradi¬ 
tion related by two or more authorities in preference to one 
related by one authority, or the one which is more consistent 
with the general meaning of the Book or with the other sunnas 
of the Apostle, or more acceptable to the scholars, or validated 
by analogy, and [finally] the one followed by the majority of 
the Apostle’s Companions. 

288. He said: So we hold, as do all other scholars. 

289. [Shafi'i] said: ‘A’isha's tradition is more consistent with 
the Book of God [than others], for God says: 41 Be you watch¬ 
ful over the prayers, and the middle prayer is included " [Q. 

II, 239]. So he who performs the prayer at the early time is 
the one who performs it more in keeping [with the duty of 
prayer]. _ _ S 233 

Furthermore, the authorities who related 'Alisha's traditions 
are all reputed to possess reliability and better memory. For 
in addition to ‘A*isha there are three authorities who related 
a similar tradition; they are: Zayd b. Thabit and Ibn $a*d. T * 

It is likewise more consistent with the Prophet’s sunnas than 
Rafi‘ b. Khadij’s tradition. 

290. He asked: What sunnas? 

291. [Shafi‘1] replied: The Apostle of God said: "To pray 

at the early time means that one receives God’s satisfaction; 
to pray late [i. e., later than the proper time] means that one 
must ask His pardon." 74 S 2 & 

He [the Prophet] does not prefer anything to God’s satis¬ 
faction. As to pardon, it may either imply pardon for negli¬ 
gence or for allowable [action]. Permission means that favor 
will be given for the fulfilment of its opposite [i. e., prayer 
at the early time], because there is no order to abandon the 
opposite [action] which is permissible in the former. 75 

78 The third authority was perhaps left out by an error, for Shafi'I gives 
the name as Anas b. Malik in his book, Ikhtilaf al-Hadith {Kitab al-JJmm , 

Vol. VII, p. 207). . . 

7 *See ShifiT, Ikhtilaf al-Iiadith {Kitab al-Umm , Vol. VII, p. 209). 
Doubt has been raised on the authenticity of this tradition. See Shakir's 
commentary on Tirmidhl, Vol. I, pp. 321-22. 

76 See Caiverley, Worship in Islam> p. 6f. 
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292. He asked: What do you mean by that? 

293. [Shaft*?] replied: Since we are not permitted to aban¬ 
don the performance of prayer at the scheduled time, only to 
delay the time of its performance, it is therefore meritorious 
to fulfil the duty at the scheduled time, although delay would 
be regarded as negligence that can be exercised. For the 
Apostle has made that clear in an answer to a question which 
he was asked; “ What is the most meritorious act? M " Prayer 
at the scheduled time," he replied. 76 He [the Prophet] cer¬ 
tainly will not abandon meritorious acts, nor will he order 
men to do otherwise. No scholar is ignorant that the per¬ 
formance of prayer at the scheduled time is most meritorious, 
but men are apt to be busy, forgetful, and [may suffer from] 
illnesses. That is the meaning which is more consistent with 
the Book of God. 

294. He asked: In what part of the Book? 

295. [Shaft*?] replied: God said: *' Be you watchful over the 
prayers, and the middle prayer is included ” [Q. II, 239], So 
he who performs the prayer at the scheduled time is more in 
keeping [with his duty] than are those who.delay its per¬ 
formance. We have noted that men prefer to perform their 
obligatory and voluntary prayers as nearly on time as they can, 
for they are liable to be busy or forgetful or suffer from other 
illnesses [which may cause- postponement]—these are matters 
which are understandable. [Furthermore], the tradition re¬ 
lated by Abu Bakr, ‘Umar, 'Uthman, ‘All b. Ab? T^hb, Ibn 
Mas'ud, Abu Musa a!-Ash*ari, Anas b. Malik and others con¬ 
cerning the prompt performance of the dawn-prayer at the 
scheduled time is a reliable tradition. 

296. He asked: Was it by the prolongation of the recital 
that Abu Bakr, 'Umar and ‘Uthman began their prayer in the 
half-light and completed it at day-break. 

297. [Shaft*?] replied: They prolonged the recital [at one 
time] and shortened it [at another]; but the performance at 
the scheduled time is determined by when it begins/ not by 

T * Bukhari. Vol. 1, p. 143; Muslim, Vol. V, pp. 147-50; D2rimi, Vol. I, 
p. 278. Cf. Shakir's commentary on Tirmidhl, Vol. I, pp. 325-26. 
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when it is completed. For they all began at half-light, and the 
Prophet completed [his prayer] at half-light [while the others 
completed theirs at day-break]. Thus you have disagreed with 
a reliable tradition from the Apostle which it was binding on 
you to accept; and you have disagreed with others by main¬ 
taining that one may begin the performance of his prayer at 
daybreak and complete it at daybreak, and that he can shorten 
the recital. So,you have disagreed [with all the traditions] on 
the time of the beginning of the prayer and on the shortening 
of the recital as well as with the tradition that [the Prophet] 
completed his prayer at half-light. 

298. He asked: Would you regard Rafv's tradition as con¬ 
tradictory to 'A’isha’s? 

299. [Shaft*!] replied: No! 

300. He asked: In what respect do they agree? 

301. [Shaft*!] replied: Since the Apostle urged men to per¬ 
form their prayer at the scheduled time and pointed out that 
[such performance] was meritorious, his [attitude] implied that 
he was in favor of performing the prayer at the end of day¬ 
break. So he said: “ Pray at day break/' by which he meant 
just at the time the dawn begins. 

302. He asked: Is there any other possible meaning? 

303. [Shaft*!] replied: Yes. It may mean either what you 
have held, or an intermediary position between your opinion 
and mine, or any other meaning that may be implied by [the 
term] daybreak. 

304. He asked: What makes your opinion preferable to 
mine? 

305. [Shaft*!] replied: That which I have already explained 
as well as the Prophet's saying: 

There arc two dawns: The first is like the tail of the sirhan [false 

dawn] 71 in which [the performance of prayer] is neither pro¬ 
hibited nor permitted: [theOther] is daybreak, at which the per¬ 
formance of prayer is permitted, but taking the meal is forbidden. 
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TT Lane, Lexicon, p. 1345. 





shafiTs Risdla 217 

That is to say, [taking the meal] by him who intends to fast 
[for the coming day]. 7 * 

[B. Second] Category 

306. [Shaft 1 ! said]: Sufyan [b. ‘Uyayna] told us from al-Zuhr! 
from ‘A^a’ b. Yazld from Abu Ayyub al-An$ari that the Prophet 

said: 

Let him who eases nature or makes water not face the qibla or 
turn his back to it; but. turn either eastward or westward. 79 

And Abu Ayyub said: 

When we entered Syria we found water-closets already built 
facing the qibla; 80 we therefore turned to the other direction and 
asked God’s forgiveness.* 1 

Malik [b. Anas] told us from Yahya b. Sa'Id from Muham¬ 
mad b. Yahya b. IJabban from his uncle Wasi* b. IJabban 
from \Abd-Allahb. ‘Umar, who said: 

Some people have said: Whenever you ease nature, you should 
face neither the qibla [toward Makka] nor Jerusalem. However, 
'Abd-AllSh [b. ‘Umar] said: When I was on the roof of our house 
I saw [at a distance] the Apostle easing nature, sitting on two 
clay bricks in the direction of Jerusalem. 8 * 

307. Shaft'! said: The Apostle of God> living among Arabs 
who, most if not all, possessed no water-closets even when they 
lived in houses, instructed them [on how to ease nature] in 
a manner which might have one of two meanings: 

7 *This tradition is not cited in any of the six standard digests, but in 
BayhaqI, al-Sunan al-Kubra (Hyderabad, 1344-55/1925-36), Vol. IV, p. 
215; and Jala! al-Din al-Suyufi, aUDur al^ManthUr (Cairo, 1314/1897), 
Vol. I, p. 200. 

7f BukhSrl, Vol. I, p. 50; Muslim, Vol. Ill, p. 153; Abu DSwOd, Vol. I, 
p. 3; Tirmidhl, Vol. 1, pp. 13-14. 

” Bulaq ed. p p. 42. Cf. Malik's wording in al-Muwat\a\ Vol. I, p. 193. 
“See note 82; and Shakirs commentary on Tirmidhl, Sunan, Vol. I, 
pp. 13-14. 

M Malik, Vol. I. pp. 193-94; Bukhari, VoL I, p. 50; Muslim, Vol. Ill, 
pp. 152-53; ShJfi'I, Jkhtildf al~IJadith (Kitdb al-Umm t Vol. VII, pp. 
269-70). 


S 291 


B 41 


S292 



218 ISLAMIC JURISPRUDENCE 

t 

First, since [the Arabs] were in the habit of going out into 
the desert to ease nature, [the Prophet] ordered them neither 
to face the qibla nor to turn their backs to it, since it was 
easy to 'avoid facing the qibla and turning their backs to it 
in the open desert. Since it so often happened that those who 
went out to ease nature in the desert were seen uncovered by 
men performing prayer, they were ordered to respect the qibla 
of God by avoiding exposure of the uncovered portion of 
their bodies to men performing prayer. This is the meaning 
more consistent with [the Prophet’s] instructions. But God 
knows best! 

Second, it is possible that [the Prophet] prohibited men 
from going out to ease nature in the open desert in places 
which were likely to be in the direction of the qibla in order 
to protect it from filth which might hurt those who perform 
prayer on it. 

308. [Shafi'i] said: It is possible that Abu Ayyub heard the 
tradition related from the Prophet in a general manner, so 
he applied it both to the desert and the houses, making no 
distinction between facing the qibla in the open desert and 
in water-closets within houses in which those who ease nature 
would be hidden. He [Abu Ayyub] seems to have related the 
tradition in a general manner as he had heard it. It is indeed 
the duty of all who may relate traditions in a general manner 
to do so as they heard them until they find [qualifying] evi¬ 
dence specifying them. 

309. ShafW said: Because Ibn ‘Umar related that he had 
seen the Prophet easing nature while facing [the qibla of] 
Jerusalem, one of the two qiblas—facing the latter qibla means 
that he should turn his back to the Ka‘ba—, he objected to 
those who held that one should neither face the qibla nor 
turn his back oh it while easing nature. He asserted that 
nobody should prohibit an act which the Apostle himself had 
permitted. 

He [Ibn ‘Umar] did not seem to have heard the Apostle's 
order concerning [easing nature in] the open desert in order 
to draw a distinction between that act in the desert and in 
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houses, so that he would relate the order of prohibition ap¬ 
plicable to the desert and the order of permission applicable 
to the houses. For [if he did] he would have cited the speci¬ 
fication concerning the houses as he heard it and would have 
distinguished between the two in the way the Apostle did, 
owing to the differences in the conditions between houses and 
the open desert. 8 * 

This is an evidence that whoever heard an order from the 
Apostle should obey it, even though [in obeying the order] 
the difference between one specifying order and another was 
unknown to him until such [an order] from the Apostle 
became known to him. 

There are several other parallel traditions, but we have 
cited sufficient examples from among others we did not cite. 

[C. Third] Category 

310. [Sufyan] b.‘Uyayna told us from al-Zuhrl from ‘Ubayd- 
Allah b t *Abd-AlIah b. *Utba from Ibn ‘Abbas, who said: 

Al-Sa*b b. Jaththama told me that he had heard the prophet 
asked about the sudden attack at night on unbelievers in an 
enemy territory [whether] their [women and children] are in¬ 
cluded? ‘They are included/ the Apostle replied. 

'Amr b. Dinar, on the authority of al-Zuhri, added: They 
[the children] fall in [the same category as] their parents. 84 

[Sufyan] b. ‘Uyayna told us from al-Zuhri from Ibn Ka'b b. 
Malik from his unde, who said: 

When the Prophet dispatched men to [kill] Ibn Abi al-Huqayq, 
he prohibited them from killing women and children. 85 

“ShSfiTs contention that Ibn 'Umar was unacquainted with 6uch a 
tradition seems to be contradicted by a tradition cited by AbG DiwDd 
to the effect that Ibn 'Umar was once seen urinating in the desert, shel¬ 
tered by his camel, in the direction of the qibla. He was asked whether 
the Prophet had not prohibited this. Ibn 'Umar said yes, but not if 
there was a barrier between him and the qibla. See Abu DiwGd, Vol. I, 
pp. 3-4. 

"Bukhari, Vol. II, pp. 250-51; Muslim, Vol. XII, pp, 48-49; AbO 
Dawud, Vol. Ill, p. 54; Ibn Hanbal, Vol. VI, pp. 332, 334; Shawkani, 
Nay l al-Aw(dr, Vol. VII, p. 259. 

“ For an account of this incident, see Ibn Hisham, VoL II, pp. 714-16; 
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311. [Shaft*!] said: Sufyan held that the Prophet’s saying; 

44 They [women and children] are included,” meant that their 
killing was permissible, but that [such a permission] was abro¬ 
gated by his order relating to Ibn Abl al-IJuqayq; and [Sufyan] 
added that whenever al-Zuhrl related the tradition of al-$a'b 
b. Jaththama, he added to it the tradition of Ibn Ka'b [pro- 
hibiting the killing of women and children]. 

312 . Shafii said: The tradition of al-Sa'b b. Jaththama 
dates from the time of the Prophet’s 'umra [or lesser pil¬ 
grimage]. 8 * So if it were related from the time of the first 
‘umra, his order [of killing] Ibn Abi al-IJuqayq was either 
given before this ‘umra, according to one opinion, or in the 
same year, to another; but ifj,the tradition were related at the 
second ‘umra^its date must be after the Prophet had given B 42 
the order to [kill] Ibn Abl al-Huqayq. But God knows best! 

But we know of no order ever given [by the Prophet] per¬ 
mitting the killing of women and children which he later 
repealed. The reason for [the Prophet’s] order prohibiting 
the killing of women and children, in our opinion, was to 
specify their exclusion from the order of killing whenever 
they could be distinguished from others [not because the 
killing of women and children was then permitted]. As to 
[the Prophet's] saying: -< They [women and children] are in¬ 
cluded,” the order means that [women and children] were 
subject to two rules: First, that they were immune neither 
by the faith [of Islam], which prohibits the shedding of blood S 299 
of believers only, nor, [secondly,] by the rule governing only 
the territory [of Islam] which prohibits sudden attack on that 
territory. 

Since the Prophet permitted sudden attack by night on 
enemy territory, on the strength of his order to attack the 

Guillaume's translation, pp. 482-83. See also Abu Dawud, Vol. Ill, p. 54 
.(the latter part of the tradition). 

•* The Prophet twice performed the 'umra (lesser pilgrimage): the 
first was in the year 7 of the hijra (A. D. 629), before the capture of 
Makka, and the second in the year 8 of the htjra (A. D. 630), shortly 
after the capture of Makka. See Ibn Hisham, Vol. II, pp. 788-89, 886-87; 
Guillaume's translation, pp. 530-31. 
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Banu al-Mu$taliq, [legal] knowledge prescribes that sudden 
attack by night, with the [consequential] killing of women 
and children, is lawful by an order of the Prophet, and that 
whoever kills them shall be subject neither to punishment 
no r to atonement [kaffara], nor to blood-money, [diya], nor 
t0 retaliation. Thus* if sudden attack by night is permitted 
the protection of Islam cannot save them. But whoever kills 
women and children should not do so intentionally, if they 
are recognizable and distinguishable. 87 He [the Prophet] pro¬ 
hibited the killing 6f children, because they do not compre¬ 
hend disbelief sufficiently to be able to practice it, and the 
women, because they do not fight. They and the children 
might be taken as khawls (i. e., wives, slaves and servants) 
who will reinforce the followers of God’s religion. 

313. Someone said: Explain that by citing other examples? 

314. [Shafi'i] replied: Enough has been given to the learned 
in distinction from others. 

315. He asked: Will you give further evidence by citing 
a relevant text from the Book of God? 

316. [Shafi'i] replied: 88 God said: 

It is not for a believer to kill a believer, unless it be by mistake. 
If anyone kills a believer by mistake, [the penalty is] the setting 
free of a believing slave, and blood-money is to be paid to his 
family, unless they forgo it as a free-will offering. If he [i. e. the 
victim] belongs to a people at enmity with you and is a believer, 
the compensation should be the setting free of a believing slave. 
If he belongs to a people r between whom and you there is a com¬ 
pact, blood-money is to be paid to his family and the killer shall 
set free a believing slave. He who does not find the means to 
do that, shall fast two consecutive months—a repentance from 
God; verily God is All-knowing, All-wise [Q. IV. 94]. 88 

So 80 God has imposed the penalty of paying the diya [blood- 

- 11 For further discussion on this rule, see Shafi'i, Kitdb al-Umm , Vol. 

IV, pp. 156-57. 

88 In the text: “ Shafi'i replied: Yes, God said/' 

89 But "if anyone kills a-believer intentionally, his recompense is hell, 
to abide therein. God will be angry with him and will curse him, and 
prepare for him a mighty punishment" [Q. IV, 95]. 

90 " Shafi'i said ” is omitted. 
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money] and the freeing of a slave for the killing of a believer 
by mistake; and the payment of the diya and the freeing of a 
believing slave for the killing of a member [of a people] with 
whom Islam had made a compact. So in both cases killing is 
prohibited either by religion, or by compact, and by [residence 
in] the territory [of Islam]. If the believer kills another 
believer in a non-Muslim territory—wherein killing is not 
prohibited—faith prohibits him from so doing; he is there- 
fore under [an obligation of] the kaffara (atonement), but not 
the [payment of the] diya, for the shedding of the believer’s 
blood is prohibited by the faith. Since the killing of non- 
Muslim children and women is neither prohibited by religion 
nor by residence in Muslim territory, compensation to the 
near of kin, retaliation, blood-money, and atonement are not 
obligatory. 

[D. Fourth] Category 81 

317. He asked: Give some other k inds of traditions regarded 
by certain other scholars as contradictory. 

318. [Shafi'i] replied: Malik [b. Anas] told us from §afwan 
b. Sulaym from *Ata’ b. Yasar from Said al-Khudri, that the 
Apostle said: 

The Friday [complete] washing is obligatory on every adult 

[believer]. 8 * 

[Sufyan] b. ‘Uyayna told us from al-Zuhri from Salim from $302 
his father, that the Prophet said: 

Let no one go to the Friday [prayer] before he performs the 

[complete] washing. 8 * 

319. Shafii said: The Apostle's saying concerning " the 

•* This heading is neither in the MS nor in the Bul&q edition. Shakir 
introduces it as the " Friday washing/* but since it is another category 
of contradictory traditions no special title is deemed necessary. 

•* Malik. Vol. I. p. 102; Bukhiri, Vol I, p. 220; Muslim, Vol. VI. p. 132; 

Abu D&wud, Vol. I, p. 94; Shawkanl. Nay l al-AwfSr, Vol. I, p. 255; 
Shafi'i, JkhtMf al’Hadxth (Kitdb al Umm , Vol. VII, p. 178). 

” Malik, Vol. I, pp. 102-103; Muslim. Vol. I. p. VI. 130; AbO Dawud. 
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Friday washing, etc/' and his order for its performance has 
two possible meanings: [First,] the literal, is that cleanliness 
for the Friday prayer cannot be fulfilled except by [complete] 
washing just as freedom from pollution cannot be attained 
without [complete] washing. [The second,] it is obligatory by 
discretion [i. e., commendable], for ethical or health reasons. 
[For] Malik [b. Anas] told us from al-Zuhri from Salim [b. 
•Abd-Allah b. ‘Umar], who said: 

A Companion of the Prophet entered the mosque on a Friday 
while the [Caliph] ‘Umar was reciting the sermon. * What is the 
time ? 9 ‘Umar asked. ' O Commander of the believers! I was at 
the market-place when J heard the call to prayer, so I performed 
the ablution at once [and hastened to this place,]' replied the 
Companion. f [Have you performed] the ablution too? I under¬ 
stand that the Apostle ordered only [complete] washing/ said r 
•Umar.®* 

I have been told, [says Shafi‘1], by the trusted authority 
[Yahya b. fjassa] from Ma'mar [b. Rashid] from al-Zuhrl from 
Salim from his father a similar Tradition, giving the name of 
the Companion who entered the mosque without washing as 
‘Uthman b. ‘Allan. 

320. [Shafi'i] said: Since 'Umar knew well that the Apostle 
had ordered [complete] washing [on Fridays], and knew that 
'Uthman was well aware of the Apostle’s order and reminded 
him of it, and ‘Uthman admitted that he knew it, therefore 
if anyone thought that ‘Uthman might have forgotten, he 
should remember that ‘Umar would have reminded him 
before he performed the prayer; and since ‘Uthman neither 
desisted from performing the prayer until he had washed nor 
was ordered by ‘Umar to wash, this indicates that both must 
have been certain that the Apostle's order for the [Friday] 
washing was optional—hot obligatory—, since neither ‘Umar 
nor ‘Uthman would have neglected the order of washing 
unless, as I have already explained, it was regarded as optional. 

Vol. I, p. 94; Tirmidh!».Vol. II, pp. 366-67; Shawkani, Nayl al-Aw(&r, 
Vol. J, p. 252. 

Malik, Vol. I, pp, tOl-102; Muslim, Vol. VI, p. 131; Shawkam, Nayl 
al-Auftar, Vol. I. p. 256. 
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321. [Shaft 4 !] said: [the scholar] of Ba$ra has related that 
the Prophet said: He who fulfils the [duty of] ablution on 
Friday, [its fulfilment would be] satisfactory and virtuous; but 
he who performs the [complete] washing, washing would be 
preferable. 96 

Sufyan [b. ‘Uyayna] told us from Yabya [b. Sa‘id] from 
‘Amra [daughter of ‘Abd al-Rahman] from ‘A'isha, who said: 

Men who were engaged in [daily] work and were in the habit of 
performing the [Friday] prayer [without washing] were told that 
it would be more appropriate if they first performed the [com¬ 
plete] washing. 9 * 


[A General] Order of Prohibition in One Tradition 
Made Particular in Another 

322. Shafi‘i said: 9T Malik ,[b. Anas] told us from Abu ah 
Zinnad and Muhammad b. Yahya b. JHabban from al-A*raj 
from Abu Hurayra that the Apostle said: 

Let none of you seek a woman in marriage if his brother [in 

religion] already is seeking her. 98 

Malik [b. Anas] told us from Nafi 4 from Ibn 'Umar from 
the Prophet, who said: 

Let none of you seek a woman in marriage if his brother already 

is seeking her. 99 

323. Shaft*! said: Had there been no indication from the 
Apostle specifying the meaning of his order of prohibition 

*• AbO Diwtid, Vol. I, p. 97; ShawkanI, Nay l al-Awtdr , Vol. I, p. 256. 

M Bukhari, Vol. I, p- 229; Tirmidhl, Vol. II, pp. 407-408; and ShawkanI, 
Nayl al-Aw(ar t Vol. I, p. 257. 

** Bulaq ed., p. 44. 

•• Malik cites different authorities in al-Mumal[a\ Vol. II, p. 523. 

** Malik, Vol. II, p. 523; Bukhari, Vol: III, p. 431; Cf. Muslim, Vol. 
IX, p. 197; AbO Dawud, Vol. II. p. 228; Darimi, Vol. II, p. 135; ShawkanI, 
Nayl al-Awtar, Vol. VI, p. 114. 
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that no one should propose marriage to a woman in com¬ 
petition with his brother, the literal meaning of the tradition 
would have been that it was unlawful for any one to propose 
marriage to a woman in competition with another from the 
time when the suit was begun to the time of .its withdrawal. 

324. [Shaft*!] said: The Prophet's saying: “ Let none of you 
propose, etc. . . . , M may have been an answer to a specific 
question, but the one who related the tradition did not know 
the reason for which the Apostle had given the answer. So 
either a certain portion, not all* of the tradition was related, 
or the portion which was subject to doubt was [consciously] 
not related. Thus it is possible that the Prophet was asked a 
question about a man who sought to marry a certain woman, 
and she agreed to marry him, but when another, whom she 
preferred to the first, sought to marry her, she rejected the 
first in favor of the second. So [the Prophet] prohibited the 
proposal to this woman. For if the woman rejected [the 
second man] after she had accepted him, the first to whom 
she wanted to return might not agree to marry her. The con¬ 
sequences would be disadvantageous to both, [for it would, 
be more difficult for them to find a partner to marry], 

325. Someone may ask: Why do you maintain that the, 
Prophet’s order prohibiting one man to propose marriage in 
competition with another specified the meaning [in a certain 
situation], to the exclusion of others? 

326. [Shaft*! replied]: Because there is a specific indication 
[in the tradition] to this effect. 

327. He asked: Where is it? 

328. [Shaft*!] replied: Malik [b. Anas] told us from *Abd- 
Allah b. Yarid—freed-slave of al-Aswad b. Sufyan—from Abu 
Salma b. *Abd al-Rahman from Fatima, daughter of Qays, who 
said: Her husband had divorced her and the Apostle ordered 
her to fulfil the *idda [waiting period] in the house of Ibn 
Umm Maktum before she could lawfully remarry, and told 
her to let him know when she had become lawful [for re¬ 
marriage], When the time had come, she told him that 
Mu*awiya b. Ab! Sufyan and Abu Jahm had proposed to her. 
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** Abu Jahm,'' said the Apostle, " is a man whose stick is never 
laid down from his shoulder, and Mu*awiya is a begger who 
owns no property. Get married to Usama b. Zayd.” "But I 
do not like him,” she answered, ”Get manied to Usama,” 
he repeated. “So I married him and God has blessed him 
abundantly and I am happy with him,” said she , 100 

329. Shafi'i said: We are in favor of this opinion. For the 
evidence in the Apostle's proposition on behalf of Usama to 
Fatima—after she had told him that Mu‘awiya and Abu Jahm 
had proposed to her—specified two points: 

First, the Prophet knew well that the proposals of the two 
men [Abu Jahm and Mu'awiya] had not been made [at the 
same time, but] one after the other. Since he did not tell her 
that one of them had no right to propose until the other had 
withdrawn, and since he [himself] proposed to her on behalf 
of Usama—after she had been proposed to—we concluded that 
she must have rejected the earlier proposals, for [the Prophet] a 3 ^ 
would have ordered her to marry the one she had accepted. 

So her intimation [to the Prophet] that two [men] had pro¬ 
posed to her was merely to inform him that she already had 
rejected them. She may have told him because she wanted 
his advice, for if she had accepted either one, she would not 
have sought his advice. 

[Second], since the Prophet proposed to her on Usama's 
behalf, we concluded that the circumstances in which he pro¬ 
posed to her were different from those which he regarded as 
unlawful. Nor does the circumstance [in which the Prophet 
proposed to her] distinguishing this proposal from the other- 
rendering the one lawful and the other unlawful—make the mar¬ 
riage valid unless she empowered her guardian [the Prophet] 
to arrange her marriage on her behalf. If the guardian [for¬ 
mally] arranges the marriage, [the contract] becomes [equally] 
binding on both, and she becomes lawful [only] to him. Other¬ 
wise, neither does the guardian have the right to arrange the sju 

100 Malik, Vol. II, pp. 580*81; Muslim, Vol. X, pp. 94-98; B&rimI, Vol. 

II, pp. 13?-36; Shawkanl, Nayl al-Awtar, Vol. VI, p. 116. 
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mar riage without her permission, nor does her approval or 
disapp rova l [of the proposition] make any difference. 

33 0. Someone may ask: [Do you not think that] the circum¬ 
stances of her approval are different from those of her 
disapproval? 

331. [Shafrl replied]: [Yes, they are] for if a man proposes * 
to a woman and she rejects him with an affront, and she' 
neither rejects him with an affront nor. approves when he 
proposes again, her attitude is different and may be regarded 
as nearer to acceptance. Thus the circumstances in which 
she rejected him with an affront were different from those in 
which she did not reject him with an affront, for in the latter 
case her attitude was nearer to acceptance. Thus her attitude 
changed from non-commital to another nearer to approval 
than to non-approval. 

No meaning other than the one which I have [just] de¬ 
scribed is valid: [The Prophet] has prohibited a proposal of 
marriage to a woman who had already been committed by 
her guardian, with her approval, to another; and that unless 
the guardian’s commitment had been made, her previous posi¬ 
tion had not changed. But God knows best . 101 


■n 

Orders of Prohibition [in Some 
Traditions ] More Clearly Stated 
Than in Previous [Traditions] 

332. [Shafi‘1 said]: Malik [b. Anas] told us from Nafi‘ from 
Ibn ‘Umar that the Apostle said: 

The two parties to a sale [contract] have the right of option [to 
cancel the contract] so long as they have not separated, except 

101 ShafiTs controversy over this question was with MMikI followers, 
since Malik maintained that the Prophets order of prohibition was con¬ 
fined only to the woman who had given prior approval to a person, speci¬ 
fied the dowry and agreed to marry him. See M31ik, Vol. II f pp. 523-24. 
For a fuller discussion of ShafiTs reply, see Ikhtildf al-Hadith (Kitdb 
al-Umm, Vol. VII, pp. 296-301) - 
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the sale of option (bay 4 al-Khiyar) [i, e*,. that the right of option 
would be as stipulated in the contract].™ 2 

Sufyan [b. *Uyayna] told us from al-ZuhrT from Sa'id b 
al-Musayyib from Abu Hurayra that the Apostle said: 

jj Let no one sell to someone else what he already has agreed to 
q sell to another. 103 

The meaning implied in this [communication] indicates 
that the Apostle decreed that " the two parties to a sale have 
the right of option so long as they have not parted,” and his 
order of prohibition concerning sale by one person in contra- 
vention of his agreement to sell to another means that [such 
an order is applicable] only so long as the two [parties] have 
not departed from the place of the transaction. For the two 
cannot be regarded as two parties to the sale until they have 
made the contract. Once the contract is made, it becomes 
binding on the parties, and no disadvantage befalls the vendor 
if another man enters into another sale;transaction with the 
purchaser whether relating to the same property or to dif¬ 
ferent property after the property is sold. But so long as the 
two parties have the right of option and another vendor may 
offer, let us say, a suit of doth for nine dinars while the other 
had asked ten, the purchaser is bound to cancel the sale trans¬ 
action since he has the right of option before they separate. 
He may even cancel the first sale transaction and make no 
other one. So the other [vendor's] action could be disadvan¬ 
tageous to either the first vendor and the purchaser, or to 
either one of them. This is the explanation for the [Prophet's] 
order of prohibition that no man should enter into a sale 
transaction in contravention of his agreement to sell to another, 
and I know of no other. For do you not agree that if a man 
purchases a suit of doth for ten dinar; and the sale contract 
is binding on the two parties before they separate, no damage 
accrues to the first vendor if a second vendor offers to sell the 

10# Malik, Vol. II, p. 671; Bukhari, Vol. II, pp. 18-19; Muslim, Vol. X, 
p. 173. See also Shafi’I, Kit&b al-Umm, Vol. Ill, p. 3. 

10,1 Cf. ShawkinI, Nayl al-Aw(5r, Vol. V, pp. 195-96. 
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prospective purchaser one dinar cheaper, because the sale con¬ 
tract for ten dinars had become binding and could not be 

cancelled. 

333. [Shaft*!] said: It has been related from the Prophet 
that he said: 

Let none of you bargain in competition with his brother (i. e., 

another Muslim]. 

If this tradition were reliable, although I do not consider 
it to be so, it would be parallel to the one which runs as 
follows: 

Let none of you propose marriage to a woman in competition 

with his brother. 

" No one should bargain in competition with his brother ” 
means that [no sale to another is permitted] if he [the vendor] 
has indicated an intent to sell before the sale takes place, so 
that if the contract is made it becomes binding. 

334. If someone should ask: What is the evidence for that? 

335. He would be told: The Apostle sold [a piece of property 
to a person] who paid a higher price. The sale of a property 
to one who paid a higher price is a bargain against another's 
bargain; but the vendor [in this case] did not accept the offer 
of the first person and demanded a higher price. 104 


[Orders of] Prohibition Consistent with Previous 
Orders in Certain Matters and Inconsistent with Others 

[A. First Category] 

336. [Shaft*! said]: Malik [b. Anas] told us from Muham¬ 
mad b. Yahya b. Habban from al-'Araj from Abu Hurayra, 
who said: 

144 Shaft! disagreed with Malik on the khiyar al-majlis, following more 
consistently the spirit of the Prophet’s tradition, while Malik, under the 
influence of local practice, rejected a tradition in favor of a sound legal 
rule. See Malik, Vol. II, pp. 671-72; Shaft!, Kitdb al-Umm, Vol. VII, pp. 
204-205. 
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r j. t i i *■, i 


The Apostle of God has. prohibited the performance of prayer 
after the ‘asr till the sun has set, and after the break of dawn 

. . , it j ~: > i v i *** ^ 1 

till it has risen. 105 


i ^Malik [b. Anas] told us from Nafi\ from Ibn 'Umar that the 
Prophet said: ■ * 

Let no one intend to* perform his prayer at the^time of the sun¬ 
rising nor at the sun-setting , 106 r 

'Malik [bJ Anas] told us from Zayd b’ Aslam ! from 'Ata b. 
Yasar from 'Abd-Allah* al-$unabihi that the Apostle of God 
said: 


When the sun first rises, Satan's horns'are associated with it; S5r# 
when it is up, they are separated; when it is" at the meridian 
they join it; when it begins to descend, they are separated; when 
it approaches its setting, they join it again; andr when it-dis¬ 
appears, they are# separated. The Apostle of God has, forbidden 
the performances of prayer during these hours [when Satan's 
horns are associated with the sun]. 10 ^ f ,y 


The Apostle’s order of prohibition during ‘these times may 
have two meanings: 5 0 1 

The first, which is the'more general, is-that Jail kinds of 
prayers are incumbent on him who forgets or oversleeps, and 
those of that for any'reason are* incumbent on'one are pro¬ 
hibited during these times, and no one is permitted to per¬ 
form them. Should any one perform one of them, the duty 
would not be fulfilled, just as it would not be if he performed 
the prayer before its proper time. 




The second, [the Prophet] may have intended to specify a 
certain [kind] of prayer, not others. 

Prayers may be divided into two kinds: ‘The 1 'one is obliga¬ 
tory which no Muslim is permitted to omit at its proper,time. 


V i 
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105 Malik, Vol. I, p. 221; Bukhari, Vol. I, p. 154; Muslim, Vol. VI, p- 
110; Shawkanl, Nayl aUAwtar , Vol. Ill, p .93. 

Malik, Vol. I, p. 220; Bukhari, Vol. I, pp. 154-55; Muslim, Vol. VI, 

-PP’ 110-12. 1 J ... C f y, 'C J . l/ 1 

J 107 Malik, ,VoI. I, p.. 219; Ibn HanbaC Vol. VIII, p. 8; t Shafil, JVf usnad, 

Vol. 1, p. 55; cf. Tirmidhi, Vol. 1, pp.-301-302., t - *-• 
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for if he everMoes/ihe-must make''upr for r itf^The' other, 1 the 
performance of which may^draw-j[us]‘nearer'to God, is.supere-' 
rogatory:' He who'omits af supererogatory prayer is under no 
O bligation r to make up fordt. T ^f ^ f 

We have ^found* thats obligatory [prayers] v are f to be "dis¬ 
tinguished from the optional 1 if*one*is- travelling-as r a riderJ 
The obligatory prayers.can.be[performed-on the ground/and 
no other way, fulfils the duty, butnhe supererogatory ones may¬ 
be performed 'while riding in whatever ’direction* one desires.j 
The two [kinds] may be ;distinguished»[on ithe basis of]»their 
performancer whether in town or [in ,the country] while ?on 
travel:. He who can perform the obligatory prayers standing^ 
should not do so sitting, but he is permitted to perform the 1 
supererogatory ones,sitting. gt ^ 

Since the two meanings [are permissible] it is obligatory on 
the learned not to become attached to any particular—in dis¬ 
tinction from general—meaning unless there is a specifying 
indication'in the sunna or an agreement among the scholars 
who do not agree on any matter contrary to the sunna. 

337. [Shafi*I] said: Similarly, other traditions,from the Apos¬ 

tle should be accepted as explicitly general unless an indica¬ 
tion specifies otherwise, as I have explained, or unless there is 
an agreement of the Muslim [scholars], specifying that their 
meaning is implicit, not explicit [literal], and that it is par¬ 
ticular, not general; and men should obey them in either case, 
as such. [For] Malik [b. Anas] told ,us from- Zayd b. Aslam 
from l Ata* b. Yasar from Busr b. Sa'jd and al-A*raj from Abu 
Hurayra that the Apostle said: ^ . 

Whoever performed one cycle of the morning prayer before sun- * 
rise would be regarded as having performed the morning prayer, 
and whoever performed one cycle of the 'asr prayer before sunset, 

_ ’If 1 ^ £ 

would" be regarded as" having performed the ‘asr prayer. 108 

338. Shaft*! said: Thus [legal] knowledge indicates that he 
who performs one c^cle of the morning prayer before sun-rise 

108 Malik, Vol. 1, p. 6; Bukhari, Vol. I,’* p. 154; Muslim, Vol. V, p. ,104;. 
Abu Dawud, Vol.T,‘p:Tl2; Shawkani, Nayl al-Awtdr, Vo 1. II,^pp.-22-23; 
Shafi'I, Musnad, Vol. I, p. 63. w 1 
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and he who performs one cycle of the ‘asr prayer before sun-set 
would be regarded as having performed his prayers at for* 
bidden times, because both would be regarded as having been 
performed after the morning and ‘asr prayers, coinciding v/ith 
sun-rise and the sun-set, and these are times at which the 
performance of prayers is prohibited. 

Since the Apostle considered those who perform their prayers 
at these times as having performed the morning and *asr 
prayers, we concluded that his order of prohibition against 
performing prayer at these times governs supererogatory prayers 
[only], which are not obligatory, for he would not permit the 
performance of a prescribed prayer at a time forbidden for 
such prayers. 

Malik [b. Anas] told us from Ibn Shihab from Ibn al- 
Musayyib that the Apostle said: 




Whoever forgot to perform a certain prayer should make up f 0 r 
it whenever he remembered it, for God said: * And perform the 
prayer for my remembrance * [Q. XX, 14]. 199 

Malik [b. Anas] and ‘Imran b. al-IJusayn related a tradition 
from the Prophet similar to that of Ibn al-Musayyib, but one 
of them added: ° [Whoever forgot . . .] or was asleep . , *” 

Shafii said: In his saying that , . he should make up for 
it whenever he remembered it,” the Apostle, on God’s behalf, 
appointed no specific time for it, but stated that it should be 
performed as soon as it was remembered. 

. [Sufyan] b. ‘Uyayna told us from Abu al-Zubayr [al-Makki] 111 
from ‘Abd-Allah b. Babah from Jubayr b. Mufim that the 
Prophet said : 

Men of ‘Abd-Manaf! Whoever of you may be in authority, shall 
never prevent anyone from performing the circumambulation of 


l0 * Malik, Vol. I, p. 14; Muslim, Vol. V, pp. 181-83; AbO D&wud, Vol. I, 
p. 119. See also Shaft’!, Kitdb dtUmm, Vol. I, pp. 130-31; Ikhtilaf al- 
Hadith (Kitdb Vol. VII, p. 126); Musnad, Vol. I, p. 55.' 

1,0 Muslim, Vol. V, p. 193; Shawkani, A fayl al-Awtar> Vol. II, p. 26; 
Shaft'l,* Ikhtilaf al-tfadith (Kitdb a M/mm, Vol. VII, p. 127). 

111 BG!5l> ed., p. 46. 
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this House [of the Ka'ba] or the.prayer at any time, whether in 

daytime or at night. 11 * 

*Abd al-Majid [b. ‘Abd al-'AzIz] told us from Ibn Jurayj 
from *A(a* [b. Yasar] from the Prophet, a similar tradition, 
adding at the beginning: •" Men of ‘Abd al-Mul(a]ib, etc. . . , 114 

339. [Shaft*!] said: So Jubayr informed [us] that the Prophet 
gave an order permitting the performance of the circumara- 
bulation and prayer at any time that anyone wished to do so. 
This [order] clearly indicates that the [Prophet’s] orders pro¬ 
hibiting the performance of prayers at certain times related 
only to optional prayers, not to obligatory prayers. Tor Mus¬ 
lim’s performed the funeral prayers, which were obligatory, 
generally after the morning and the *a$r prayers [irrespective 
of the forbidden times]. 

Some of our followers argued that since ‘Umar b. al-Khattab 
performed the circumambulation after daybreak and, finding 
the sun had not yet risen, went to Tuwa 114 and couched his 
camel and performed the prayer after sunrise, they prohibited 
the performance of the circumambulation prayer after both 
the ‘a$r and the morning prayers just as they prohibited 
optional prayers. 115 

340. [Shaft*!] said: If *Umar delayed the circumambulation 
prayer, he delayed it because it was permissible for him to do 
so. For he may have been in need of a certain place at Tuwa 
to ease nature, 118 and it was permissible for him [to delay the 
prayer]. However, [‘Umar] had heard only the general order 
of prohibition, and he punished al-Munkadir [b. *Abd-AIlah] 
by striking him for performing a prayer after the *a$r in 
Madina, without realizing that the order of prohibition was 
specified to the situation that I have just explained and so 

111 Abu Diwud, Vol. II, p. 108; ShawkanT, Nayl aUAwtar, Vol. Ill, p. 101; 
Shafi'i, Kitdb al-Umm, Vol. I, p. 131; Ikhtildf al-Hadith (Kitdb al-Umm, 
Vol. VII, p. 127) . 

m See Shafi'i, Kitdb al Umm f Vol. I, p. 131; and Ikhtildf al-QadUh 
(Kitdb al Umm , Vol. VII, pp. 127-28). 

114 A place on the outskirts of Makka. 

lle For ’Umar's prayer at Tuwa, see Malik, Vol. I, p. 368. 

m Bulaq ed„ p. 46. 
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[he felt] himself under; obligation i[to punish al-Miihkadir], 
He who knows the reasons for the orders of prohibition and 
permission [should distinguish between the two], since the order 
of permission was different from that of prohibition, just as 
I have already explained in the [case of the tradition of] vUi 
b. Abi T.alib concerning the, Prophet’s order of prohibition 
against keeping the .meat of sacrifice beyond three, days, 
because 'All.had heard the Prophet's [general] order but did 
not hear the reasons for that [particular] prohibition. 

341. He said; Someone may ask: Did not Abu Sa'Id ab 
Khudri do what ‘Umar had done? 

T. _ -,H\. \J.r r 

342. [Shaft*!] replied; The answer, to this [question] is like 
the answer to other [questions]. 

343. He asked: Someone may ask: Is there any one who did 
contrary to what the two have done? 

344. [ShafiT] replied: Yesl They were:, t Ibn 'Umar, Ibn 

'Abbas, 'A’isha, ,al-Hasan,~ al-Husayn, and others. Ibn 'Umar 
heard the order of , prohibition directly from the Prophet. 
[For] [Sufyan] b. 'Uyayna told-us .from 'Amr b. Dinar, who 
said: /- | r r * * 

•Ata* b. Abi Rabah and I saw Ibn 'Umar perform the circum* 

ambulation "after daybreak and a prayer of two rak'as before 

sun-rise. 11T ' 

, Sufyan [b. 'Uyayna] told us from ‘Ammar al-Duhm from 
Abu Shu'ba that al-IJasan and al-Husayn performed the cir- 
cumambulation after the *asr and [then] prayed. 

Muslim [b. Khalid al-Zanji] and \Abd al-Majid [b. 'Abd 
al-'Aziz] told us from Ibn Jurayj from ; Ibn Abi Mulayka, who 
said; 4c i * v 

I have .seen Ibn ?Abbas perform both the circumambulation and 

the prayer, after the/asr. 11 * .. 

j 345. : . [Shafi'i] said: The^reason for stating the Companions’ 
disagreement on this matter is to enable him'who is aware of 

UT BayhaqI, al-Sunan al-Kubra, Voi'. II,*"p. 462. 

”• Ibid., p. 463. 
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this disagreement to understand that the meaning could not 
be other than What we have just said, or that the sunna was 
1 unknown by him who ^acted differently from it, or that he 
who knew the sunna may have interpreted its meaning in a 
{ certain way or may have found justification for certain other 
l interpretation. * 

So if a certain tradition from the Apostle is proved to be 
authentic, it is obligatory on all who are aware of it to accept 
it, and nothing else shall be accepted instead, for God has 
given no one else [authority] to give an order contrary to f the 
1 [Prophet's] order. 

[B. Second] Category: 

346. Malik [b. Anas] told us from Nafi* from Ibn ‘Umar 
that'the Apostle prohibited “ muzabana" Muzabana is the 
exchange of the [fresh] fruit [of palm-trees] .for dry dates in 
equal quantities, and of grapes for raisins in equal quantities . 119 

Malik [b. Anas] told us from ‘Abd-Allah b. Yazld, freed- 
slave of al-Aswad b. Sufyan, that Zayd Abu ‘Ayyash told him 
from Sa‘d b. Abi Waqqa$ that he heard the Prophet asked 
about the exchange of [dry] ( .dates for,fresh dates. “Do fresh 
dates lose weight after they dry? ” inquired the .Prophet., “Yes, 
they do/' was the answer. Thereupon the- Prophet, ordered 
the prohibition [of such a sale ]. 129 

Malik [b. Anas] told us from Nafi* from Ibn 4 Umar from 
Zayd b. Thabit; who related that the Apostle permitted [the 
owner of] an 'arlya, [to sell a branch which contains a quantity 
of dates roughly estimated ]. 121 

[Sufyan] b, TJyayna told lis from al-Zuhrl from Salim from 
his father from Zayd b.‘ Thabit that the Prophet permitted 
the sale, of *ariyas . 122 

119 Malik; Vol. II, p. 624; Bukhlri, Vol. II, p. 32; Muslim, Vol. X, p. 193; 
Abu D3wud, Vol. Ill, p. 251. 

110 Malik, Vol. II, p. 624; Abu DSwud, Vol. Ill, p. 251. * 

1,1 Malik, Vol. II, pp. 619 20; Bukhari, Vol. II, p. 32; Muslim, Vol. X, 
pp. 183-86. For meaning of 'ariya, see Abu D£wud, Vol.,Ill, p. 252: 

and Shafil, /ft/ifi/d/ aURadith (Kitdb abUmm , Vol. VII, p. 

319 ). 
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347. Shaft 1 ! said: The exchange of [fresh] dates for dry dates 
was prohibited on the strength of the Prophet’s order of pro¬ 
hibition, and the Prophet made it clear that he prohibited 
[such an exchange] because fresh dates lose weight after they 
dry. He [the Prophet] prohibited the exchange of dates for 
dates except in equal quantities, because he noted the loss of 
weight when fresh dates become dry, so that the exchange 
cannot possibly be equal in quantities since the [amount] 
lost cannot be known. Thus the [Prophet’s] order of pro¬ 
hibition includes two meanings: The differential in weight, 
and al-muzabana; the latter means the sale of a known for an 
unknown [i. e., shrinking] measure of the same kind. 

Since the Apostle permitted the exchange of 'arlyas for dry 
dates by measure, his special permission [of sale] should not 
be construed as permission for other kinds of sale, such as 
al-muzabana or the exchange of [dry] dates for fresh dates, for 
his order of prohibition is general excluding only [the sale of] 5334 
‘arlyas. This is an example of the general speech intended to 
mean the particular . 123 

■I 

[C. Third] Category 

348. [Shaft 1 ! said]: Sa‘Id b, Salim [al-Qaddah] from Ibn 
Jurayj from *Ata* [b. Abi Rabah] from Safwan b. Mawhab 
from ‘Abd-Allah b. Muhammad b f Sayfi from Hakim b. fjizam, 
who said: S 335 

The Apostle of God said to me: 'I have been told that you are 
engaged in selling foodstuffs/ 4 Yes, (X Apostle of God/ answered 
Hakim. 1 Let no one sell foodstuffs until it is purchased and its 
price is paid for/ said the Apostle. 124 

Sa'Id [b. Salim] told us from Ibn Jurayj, who said: *Ata* 

[b. Abi RabahJ related to me a similar tradition from ‘Abd- 
Allah b. *I$ma [al-Jushamf] from IJaklm b. Hizam, who heard 
it from the Prophet. 

The trustworthy authority [Yahya b. IJassanj told us from 

lSi Cf. J. Schacht, Origins of Muhammadan Jurisprudence , pp. 153-54. 
lt *Cf. Abu Dawud, Vol. Ill, ppr 281-82. 
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Ayyub b. Abi Tamlma from Yusuf b. Mahak from Hakim b. 
j-fizam, who said: 

The Apostle prohibited me from selling what I did not own. 125 

[" What 1 did not own/'] means what one has not received 
a nd became responsible for. 

[SufyanJ b. 'Uyayna told us from Ibn Abi Najih from *Abd- 
Allah b. Kathir from Abu al-Minhal from lbn “Abbas, who 

said: 

When the Apostle of God entered Madina, he found men in the 
habit of paying for dates in advance for one or two years. There¬ 
upon he stipulated: ‘ Whoever pays in advance [for a commodity], 
he shall do so for a specified measure and a definite weight, to 
be delivered at a fixed time. 126 

349. [Shaft 1 !] said: The Prophets order of prohibition 
against the vendor’s sale [of a commodity] not in his own 
possession means either that the vendor may sell the com¬ 
modity before it is seen by the buyer as it had been seen by 
the vendor at the time of sale, or that the vendor may sell a 
commodity he either did not have or had not taken possession 
of, so that the vendor was not responsible for it nor was it in 
his possession to be able to hand it over to the buyer. [Finally] 
the Prophet’s order may have another meaning, other than 
the two [mentioned]. 

Since the Apostle stipulated that M whoever pays in advance 
[for a commodity] should do so for a specified measure and 
a definite weight, to be delivered at a fixed time,” such [kind 
of a commodity] falls in the category of sale in which the 
commodity is neither in the vendor’s possession nor ready for 
delivery at the time of sale. But since the vendor is responsible 
[for such a commodity] at the time of delivery, the Prophet's 


m See Abu Dawud, Vol. Ill, p. 281. 

,la Cf. Rulaq ed,, p. 47, wheTe there is a repetition of the same stipula¬ 
tions. Paragraphs 917-918 in Shakir's edition are omitted for the same 
reason. See Bukhari, Vol. II, p. 44; Muslim, Vol. XI r pp. 41*42; Abu 
Dawud, Vol, III, p. 275. Sale by paying In advance is called salaf or 
salam sale. 
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order indicates that he prohibited only the kind of sale i n 
which the commodity is not in the vendor’s possession. But 
God knows best! 

» * i ' 1 * r { ‘i 

The [Prophet's] order of prohibition may have been in¬ 
tended against the sale of''a 1 ' f commodity ’not 1 in evidence, 
regardless of whether it is in the vendor’s possession or not, 
for it would be liable'to destruction or'shrinkage before it 
were seen by the buyer. ' ' 

350. [Shafri] said: Thus every explicitly general statement 
in the sunna, of the Apostle should be accepted as such unless 
another reliable tradition from the Apostle indicates that only 
part of that explicitly general statement was intended to be 
general, as I have already explained regarding this and other 
similar points. It is obligatory on the scholars to accept the 
two kinds of traditions as complimentary—not as contradictory— 
in so far as they can be regarded as complimentary, for if .there 
is a way for harmonizing them, without regarding either one 
more bindings than the other, [they should ‘do so]. No two 
traditions should ever be regarded as contradictory so long as 
there is a possibility of harmonizing them; a contradictory 
tradition is one which is incapable of being harmonized except 
by abandoning another, such as when two traditions relate 
to one [specific] act, the one permitting it and the other pro¬ 
hibiting it. 4 
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Chapter X 



[ON SINGL'E-INDIVIDUAL 
TRADITIONS ] 1 


351. Someone has 'asked me: Will .you state what ithe 
minimum proof for a narrative related by a few [transmitters] 
should be in order to be binding upon scholars? 

352. [Shafi‘1] replied: [The minimum proof] is that the 
narrative must be related^by one person from another [before 
him] back to the Prophet, or to one next to the Prophet. 2 The 
proof for such a tradition is not established unless certain 
conditions are fulfilled: 

* r •. 

He who relates a tradition must merit confidence in his 
religion, and be known as reliable in his transmitting, compre¬ 
hending what he transmits, aware of any pronunciation that 
might change the meaning of the tradition, capable of trans¬ 
mitting the tradition word for word as he heard it, not merely 
transmitting [in his own words] its’meaning; for if he trans¬ 
mits only the meaning and is unaware of what might alter 
its sense, he might unknowingly transmute the lawful into 
the unlawful and vice-versa. 8 So if he transmits word for word 
there remains no ground for fearing a change of the meaning. 
[Furthermore], he should have learned the tradition by heart, 

a Bulaq cd„ p. 51. 

•Such a person, might.be one of the .Prophet's companions. 

•Bullq ed., p. 51. j 
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i£ he relates it from memory, and should have memorized the 
written text [of traditions] if he relates it in its written form; 
when he participates with others in relating a tradition from 
memory, that which they relate must agree. He must not be 
an interpolator, 4 attributing to someone whom he has not met 
that which he has not heard from him, or attributing to the 
Prophet something different from that which reliable authori¬ 
ties relate from him. 

The same [qualifications] must be possessed by transmitters 
preceding him until the transmitter relates back to the Prophet 
or to him who carries it back closest to him, for each of them 
vouches for the tradition as he received it and verifies it for 
him to whom he passes it. So none of them should lack [the 
qualifications] I have just described. 

353. He asked: Explain this to me by an example con¬ 
cerning which I am better informed, owing to my knowledge 
of it and my limited knowledge of what you have described in 
the traditions. 

354. [Shafi‘l] replied: Would you like me to cite an example 
for which this might be an analogy? 

355. He said: Yes. 

356. [Shafi'I] said: [Traditions] constitute a source in them¬ 
selves and should not be regarded as analogous to anything 
else, for analogy is weaker than the .original source. 

357. He asked: I do not mean that you should consider it 
as an analogy. Will you give me an example of it from testi¬ 
monies which are generally known? 

358. [Shafi'I] replied: Testimonies may disagree in certain 
matters and agree in others. 

359. He asked: In. what [matters] could they disagree? 

360. [Shafi‘I] replied: I accept a tradition from either one 

4 TadIis literally means “deceit,” which consist either of interpolating 
the name of a trustworthy authority or eliminating the name or names 
of discreditable transmitters from the isnad or the chain of authorities. 
See Ibn Ha jar, Mardtib al-Mudallistn (Cairo, 1322/1904) f pp. 2-4: I- 
Goldriher, £tude sur la tradition Islamique, tr. L£on Bercher (Paris, 
1952). p. 58; J. Schacht, Origins of Muhammadan Jurisprudence , p. 37. 
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man or one woman, 5 but I will accept neither one alone in 
testimony. I accept the traditions [in the form]: " So-and-so 
related to me from so-and-so ” if the transmitter is not an 
interpolater; but I do not accept it in testimony unless [the 
witness] says: “1 heard [so-and-so]” or “I saw [so-and-so]” 
or M take me as a witness.” 

Traditions, however, vary; I accept some of them by istidlal 
(inductive reasoning) on the basis of the Book [of God], the 
sunna, consensus, and analogy, but istidlal is not applicable 
to testimony as well. There are many people whose testimony 
is acceptable, but I do not accept a tradition related by them 
owing to the possibility that it might contain many changes 
in meaning and might omit certain words affecting the meaning. 
But [traditions] may agree with testimony on matters other 
than those I have already described. 

361. He asked: I agree with what you have said concerning 
your refusal to accept a tradition from anyone except a trust¬ 
worthy authority who had learned it by heart and is aware of 
what might change the meaning of the tradition. But why do 
you not accept such conditions in the case of testimony? 

362. [ShaR'I] replied: Changes in the meaning of traditions 
are more difficult to detect than in the case of testimony. So 
I am much more careful in the case of a tradition than in 
the case of testimony. 

363. He said: I agree with you; but if the person from 
whom someone quotes a tradition is reliable and he [in turn] 
transmits from a man whose reliability you do not know, then 
I do not accept your refusal to put confidence in his good 
reputation and your insistence that he must narrate only from 
a reliable source even though you may not know who it is. 

364. [Shafi'i] replied: If four persons of just character, well- 
versed in the law, testified confirming the testimony of two 
witnesses in favor of the claim of one man against another/ 
would you take a decision if the four persons did not tell you 
that the two witnesses were of just character? 

365. He replied: No, I should by no means take any de- 
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cision on the basis of their,testimony*until ;I r knew their just 
character, either, on the basis^oP the confirmationiby the four 
persons of their just character, or:ohthereonfirmation _ of their 
just character byifothers/orion thenbasis of my owmknowledge 
of their just character. 1 

366. [Shafi'i] said: Why would you mot accept their',[testi-. 
mony] for the, same reason-that you. wanted me to accept the 
tradition, and say» that they would not have, testified in favor 
of anyone unless they , considered him .to be of just character? 

367. He said: They might testify both in favor of someone 
whom they considered to be of just character, and in:favor of 
someone whom they knew, although they did not know his 
just character. Since such a. possibility- might exist in their 
testimony, I could not accept the testimony of those who 
testified in his favor until [either] they, declared him of just 
character or I was certain of his just character and the just 
character of those <who testified before me concerning the just 
character of others. Nor do I accept the confirmation of the 
just character „of>a witness unless I know the just character 
of the person who confirms the just character of the witness. 

368. [Shaft*!] said: The proof that you have adduced in this 
matter is against you^because you do not accept the narrative 
of a truthful.[person] from someone whose truthfulness we do 
not know. People are more careful to testify only on behalf 
of the .testimony of someone whose just character they know 
than they are . in accepting a. tradition only from someone^ 
whose transmission of traditions is-known to be sound. -This 
is because one man may meet another in whom'he sees the 
mark of t good ness * and thinks'well ..of him,.so that: he accepts 
the tradition from.him and passes it on without knowing his 
character. *Thus he may relate that a man called so-and-so 
transmitted, to, him such-and-such [a-tradition] and hopes'that 
he might find a trustworthy man who would know of the 
tradition so that he could accept it from him, or that he could 
relate it on the authority of a. transmitter whether he approves 
of it or not; or he might be careless in transmitting the tradi¬ 
tion from him. For I do not know that I have ever met any- 
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one who did. not relate [traditions] both from : a trustworthy 
authority who had-learned them-byheart arid from' other 
sources who were quite different. »In such;casesjl have done' 
what was incumbent upon me. iNor was my search forknowing 
the veracity of him who related a tradition to me more^of an 
obligation than my quest i for knowledge of therveracity of 
those from whom he hadj received the tradition. For_ as far as 

M 

all of them are concerned I know,all I need [to know] about 
those from whom I receive: a tradition,-since all of them con¬ 
firmed the narrative as received from those, before them and 
handed it on to those after them. 

369. He asked: What about [the possibility of]-accepting a 
tradition from a person whom you have never known to be 
an interpolator, relating it from so-and-so, although it might 
be possible that he had never heard.it? , 

370. [Shaft*!] replied: Muslims of just character ■ are right 

[when they testify] about themselves, but their status jVis-^-visj 
themselves is different from their status vis4-vis others. Do* 
you not agree that if I knew them to be of just character [in 
matters] concerning themselves, ,1 should accept their testi¬ 
mony; but that when they confirm: the testimony of another 
witness I cannot accept that testimony until I- know the just- 
character of the other witness., Formy knowledge of their just 
character does not constitute ^knowledge of the just character 
of him-whose, testimony they-confirmed. We should accept 
the information they relate about themselves'and assume that; 
their statements are valid until their deeds indicate the oppo¬ 
site. We*- should then be on our guard, in .the matter with. 
regard to which their ? de;eds did not, conform to what they, 
ought to have done. . *•* 

Tadlls has neither been practiced in our lands by our prede¬ 
cessors in the past nor by our followers whom we have known 
until recently, for. some have taken it over^from people who 
practised it and who would have been better off if they had: 
left them alone [to indulge] in it. )i: * ^ , * .. 

It is the same r to them whether a,man says:*" I heard so-and- t 
so say * I heard so-and-so/ M or whether he says: " So-and-so 
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related from so-and-so they only narrate what they have 
heard from others whom they have met from those whom we 
know who [operate in] this fashion. We accept the form: 
“So-and-so related to me from so-and-so,”- if he is not an 
interpolater. 6 

He whom we have known to interpolate on one occasion 
has exposed to us his fault in his transmission. This fault 
constitutes neither falsehood, which would cause us to reject 
his tradition, nor a real truth. Hence we accept from him 
that which we accept from those who speak the real truth. 
So [our position is] that we do not accept a tradition from 
an interpolater unless he says in it: 44 He related to me ” or 
44 1 heard.” 

371. He said: I see that you accept the testimony [of a man] 
whose tradition you do not accept. 

372. [Shaft*!] replied: This is because of the greater signifi¬ 
cance and position of traditions among the Muslims as well as 
for another obvious reason. 

373. He asked: What is it? 

374. [Shaft*!] replied: A word might be omitted from the 
tradition and thus alter its meaning; or a word might be pro¬ 
nounced differently from the way it was pronounced by the 
transmitter, thus altering the meaning of the tradition, even 
though he ^vho pronounced it did not intend to do so. If he 
who transmits a tradition is ignorant of its meaning, he does 
not understand the tradition, and we do not accept it. [For] 
if he transmits what he does not understand, he is of those 
who do not transmit the tradition word for word; and he seeks 
to transmit the meaning of the tradition, but he does not 
understand the meaning at all. 

375. He asked: Is it possible that die tradition of a man of 
just character might not be acceptable? 

376. [Shaft*!] replied: Yes, for if he w^re [the type of person] 
I have just described, this would give rise to open suspicion 
that would cause his tradition to be rejected. A man might 
be just in testifying for other men, but suspect when he testi- 
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fies for himself or for some of his relatives. For it i$ [perhaps] 
easier for a man to let himself fall from a height thap to give 
a false testimony. However, whenever he becomes subject to 
suspicion his testimony is rejected for that reason. For distrust 
of those who do not transmit a tradition word for word and 
who do not understand its meaning is most clearly [indicated] 
in the case of those who testify in favor of someone whose 
testimony has been rejected because of dubious [elements] 
that it contains. 

The testimony of witnesses should be [carefully] considered; 
if we detect a certain bias or an excessive interest in the person 
on whose behalf they are testifying, we do not accept their 
testimony. If they testify regarding a difficult matter beyond 
their ability to comprehend, we do not accept their testimony, 
for we do not believe that they understand the meaning of 
that to which they have testified. We do not accept the testi¬ 
mony of those whose transmission betrays many errors and 
which has no sound written source, just as we do not accept 
witnesses who make many errors in their testimony. 

377. Shafi‘i said: 7 Traditionists vary: Some are well known 
[for their knowledge] of tradition; they make every effort in 
their search for it, listening to their fathers, uncles, near of 
kin, and friends as well as spending long hours in the com¬ 
pany of scholars and disputants in the field. Such people stand 
in the forefront of [the science of] tradition. 8 If [their trans¬ 
mission] is contradicted by someone who is less knowledgeable, 
it is better to accept the tradition of the former. 

With regard to the traditionists, if they are jointly [engaged 
in considering] a tradition handed down by a certain man, 
they try to find out whether it agrees with what has been 
memorized by one of them and whether it is supported by 
those who have committed [the traditions] to memory, or 
whether it conflicts with what he and those who have memo¬ 
rized the traditions have learned by heart. If the transmitted 
[versions] differ, we seek guidance from [the versions that 
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people] have memorized. One can then tell from the errors 
and other indications therein what the truth is. We have 
explained about memorization and errors in another section 
[of this work]. I ask God to protect us against error and grant 
us success. 9 

378. He asked: On what ground do you accept a tradition 
related by a single individual even though you do not accept 
the [unsupported] testimony of one witness? What is your 
argument for holding that the single-individual tradition and 
testimony are ambiguous in most cases but different in others? 

379. [Shaft 1 !] replied: You are repeating a question that I 
thought I had already answered: I do not compare [the single¬ 
individual tradition] with testimony. You asked me to give a 
parallel example more familiar to you than traditions. I gave 
you such an example, but I did not mean that analogical 
deduction is applicable to tradition. For the proof of a single¬ 
individual tradition is too strong to need the support of a 
parallel example; indeed it is an original source in itself. 

380. He asked: How is it that traditions are like testimony 
in certain respects but not in others? 

381. [Shaft*!] replied: [Traditions] are different from testi¬ 
mony in some respects, as I have already pointed out to you; 
but if I have said that they are similar to testimony in some 
respects and not others, I have done so for certain obvious ssw 
reasons. 

382. He asked: What are they, since the purpose of all 
testimony is the same? 

383. [Shaft*!] replied: Do you mean in all cases or only in 
certain ones? 

384. He said: In all cases. 

385. [Shaft*!] asked: What is the minimum number [of wit¬ 
nesses] you would require in [a case of] adultery? 

386. He replied: Four. 

387. [Shaft*!] asked: If there are only three of them, would 
you order [the accusers] to be scourged? 

388. He replied: Yes. 


* Bul&q ed., p. 53. 
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389. [Shaft*!] asked: How many witnesses would you require 
in [the case of) murder, disbelief [i. e., apostasy], and highway 
robbery, all of which are punishable by death? 

390. He replied: Two. 

391. [Shaft*!] asked: How many witnesses would you require 
in [cases of theft of] property? 

392. He replied: One male and two female witnesses. 

393., [Shaft*!] asked: How many witnesses would you require 

in [cases relating to] vices affecting women? 

394. He replied: One woman. 

395. [Shaft*!] asked: If there were lacking [either one] of 
the two witnesses or one of the male and two female witnesses, 
would you not order the [remaining] witnesses to be scourged 
as you did in [the case of] adultery? 

396. He replied: No. 10 

397. [Shaft*!] asked: Do you consider that all these cases are 
similar? 

398. He replied: Yes, I agree that the number [of witnesses] 
required is not the same and that only the witnesses in the ^ 
case of adultery should be scourged. 

399. [Shaft*!] asked: If I were to tell you that the same 
applies to the single-individual tradition, namely that I accept 
it as I do in testimony but that it is different with regard to 
the number [of witnesses], would that [not] constitute a strong 
argument against you? 

400. He replied: 1 have held my opinion concerning the 
variation in the [minimum] number of witnesses required in 
testimony on the strength of narrative and inductive reasoning. 

401. [Shaft*!] said: Likewise, what I have held concerning 
the acceptance of the single-individual tradition is based on 
narrative and reasoning. 

402. [Shaft*!] said: Do you maintain that if you did not 
accept the testimony of women in [a case concerning] child¬ 
birth that you would not accept it in [a case involving] property? 

10 " Yes M in the Arabic text (implying approval that the remaining 
witnesses should not be scourged). 
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403. He replied: [I should act] according to precedent [i. e. 
the practice followed by Muslims]. 

404. [Shafi*!] said: What would you do if someone told you 
that the Qur’an does not stipulate [that there can be] less than 
one male and two female [witnesses]? 

405. He replied: Nothing is stipulated against accepting 
less than that [number], so we have accepted what the Muslims 
have permitted, which is not contrary to the Qur’an. 

406. [Shaft*!] said: We have held the same opinion con¬ 
cerning the confirmation of the single-individual tradition, 
based on reasons all of which are stronger than that per¬ 
mitting the testimony of women. 

407. He asked: Is there anything other than precedent that 
could justify a distinction between tradition and testimony? 

408. [Shaft*!] replied: Yes, and I know of no scholar who 
does not accept it. 

409. He asked: What is it? 

410. [Shaft*!] replied: It is [the witness of] just character, 
whose testimony is acceptable in certain circumstances and 
unacceptable in others. 

411. He asked: In what circumstances is his testimony 
unacceptable? 

412. [Shaft*!] replied: [The circumstances are] when he 
testifies in cases in which his persona] interests are principally 
involved, as when he defends himself against a certain debt, 
when he testifies in cases involving his son or his father or 
when he uses the testimony to defend them, and [finally] in 
any other circumstance liable to arouse suspicion. 

Furthermore, in a matter of testimony, [if] a witness testi¬ 
fies that a certain person is liable for a debt or a punishment, 
or if he testifies that a debt should be paid to a man or a 
punishment be inflicted on his behalf, he [the witness] is not 
responsible for any debt which is not concerned with his 
[the accuser’s] debt, nor for the dishonor which befalls him. 
However, the witness might become more partial if his son 
or father were involved. But his testimony would be accepted 
[in the cases stated above], because there is no obvious sus- 
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piclon such as there would be in the case involving himself, 
his son, and his father or any other situations which* might 
give ground for suspicion. 

But the one who related traditions concerning what is lawful 
or unlawful is not obtaining any material advantage for him¬ 
self or for others nor is he defending himself or anyone else, 
nor is he dealing with anything that involves punishment 
[meted out] against anybody or on behalf of anybody. There¬ 
fore, he and the Muslims from whom he related the tradition 
are on equal footing, whether [the tradition] concerns lawful 
or unlawful acts. He is like anyone else and his status is not 
different in this respect; on one occasion he might be sus¬ 
pected and his narrative rejected; on another occasion he 
might be free of suspicion and his narrative accepted, just as 
the status of any witness may differ whether he is an ordinary 
or notable Muslim. 

There are circumstances in which people relate informa¬ 
tion more accurately and there are [cases] in which they are 
more pious than others. When people are in fear during ill¬ 
ness or travel, or are mindful [of death] under such conditions 
or similar ones making them alive to [the danger of] negli¬ 
gence, they strive to be more careful; they concentrate their 
thoughts more effectively and are less forgetful. In such con¬ 
ditions 11 the untruthful Muslim might become truthful and 
his information trustworthy. His narrative might be regarded 
as reliable and fully trustworthy, if not because he is pious 
at least because he is afraid that he might cause people to 
distrust a tradition that he is not trying to use to defend him¬ 
self or exploit to his own advantage* Subsequently, however, 
he might revert to prevarication or cause people to have reser¬ 
vations about believing everything he has said. 

Since there are certain circumstances in which the public 
and the untruthful might be truthful to the satisfaction of 
transmitters of traditions, it is more appropriate that pious 
and truthful men should in all circumstances be more careful 
than others; for they are in a position of [public] trust and 
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they are held up as examples for the faith and they are aware 
of the obligation imposed on them by God to be truthful in 
all matters and that the traditions dealing with that which is 
lawful and unlawful are of the highest importance and hence 
above all should be beyond suspicion. Moreover, a tradition 
from the Apostle has given them a meaning that has never 
been given with regard to anyone else—namely, that the fate 
of him who attributes a falsehood to the Apostle shall be 
hell-fire. 

413. Shafi'I said: 12 \Abd al-'AzIz [al-Darawardl] has told us 
from Muhammad b. 'Ajlan from 'Abd al-Wahhab b. Bukht 
from \Abd al-Wahid al-Na$rI from Wathila b. al-A$qa' from 
the Prophet, who said: 

The greatest of liars is he who ascribes.to me that which I did 
not say, who claims to have dreamt what he did not dream, or 
claims that he is the son of someone other than his own father. 18 S39J 

'Abd ah*Aziz [al-Darawardi] related from Muhammad b. 

*Amr [b. 'Alqama] from Abl Salama [b. \Abd ahRahman] from 
Abu Hurayra, that the Apostle said: 

He who ascribes to me what I did not say shall surely occupy 
his place in the fire [of hell]. 14 

Yahya b. Sulaym related to me from 'Ubayd-Allah b. ‘Umar 
from Abu Rakr b. Salim from Ibn ‘Umar, that the Prophet 
said: 

He who tells a lie about me will have a house built for him in S3* 
the N firc [of hell]. 15 

"Amr b. Abl Salama told us from 'Abd al-'Aziz b. Muham¬ 
mad from Asld b. Abl Asid from his mother, who said: 

18 Bulaq ed.. p. 54. 

11 Dukhan. Vol. II, p. 384; and Ibn Hanbal, Vol. VIII, pp. 85-86, and 
243-44. Different authorities are cited. 

14 Ibid . 

“Ibn Hanbal, Vol. VI. p. 333; Vol. VIII. p. 137; Vol. IX, pp. 137-38; 
Shafi'I, Musnad, Vol. 1, p, 17. 
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I asked Abu Qatada: How is it that you do not relate [traditions] 
from the Apostle as other men do? * I heard the Apostle say: 
He who tells a lie about me is surely seeking lor himself,a resting 
place in the fire [of hell]. The Apostle began to say this while 
he was wiping the ground with his hand/ replied he. 1 ® 

Sufyan [b. ‘Uyayna] related from Muhammad b. 'Amr [b. 
4 Alqama] from Abu Salama [b. *Abd al-Rahman] from Abu 
Hurayra, that the Apostle said: 

You may relate from the children of Israel whatever you like, but 
whenever you relate from me you shall not relate an untruth . 17 

This is the most emphatic tradition ever related from the 
Apostle on this matter. We have relied on this as well as on 
other traditions in not accepting a tradition unless it is from 
a trustworthy transmitter and we know the trustworthiness of 
those who transmitted it from first to last. 

414. Someone may ask: What evidence is there in this 
tradition for what you have stated? 

415. [Shafi‘1] replied: [Legal] knowledge teaches [us] that 
in no circumstance has the Prophet ordered anyone to attribute 
falsehood to the children of Israel or to anyone else. While 
he permitted the relating of traditions from the children of 
Israel, the ascription of falsehood to them was not permitted; 
he merely permitted the acceptance of traditions from one 
who related from them, without its being known whether he 
was truthful or untruthful. 

Nor did he permit [the acceptance of traditions] from one 
whose untruthfulness was known, for it is related that [the 
Prophet] said: 

He who relates a tradition that he considers to be false is a liar. 1 * 

So whoever relates a tradition from a liar is not guiltless of 
falsehood because he has perceived the liar lying in his tradi- 

1€ Muslim, Vol. I, pp. 66*72; Dariml. Vol, I, pp. 76-77; ShSfi'I, Musnad, 
Vol. I. p. 17. 

1T Ibn Hanbal, Vol. IX, pp. 250-51; Vol. XI. pp, 127,207; ShafPi, Musnad . 
Vol. I. p. 17. 

'* Muslim. Vol. 1, p. 62. 


B 54 


S 397 


$398 



1 


252 ISLAMIC JURISPRUDENCE 


tion, and except in a few special [cases] he relies on the trust¬ 
worthiness of the informant, or his lack thereof, for guidance 
as to the truth or the falsity of the tradition. In the latter 
case he can tell whether it is true or false if the transmitter 
relates what cannot possibly be the case, or what is contra¬ 
dicted by information that is better authenticated and is more 
indicative of the truth. 1 * 

Since the Apostle distinguished between traditions related 
on his authority and traditions from the children of Israel by 
saying: M You may relate on my authority, but do not, etc./’ 
[legal] knowledge instructs us 20 that the untruthfulness which 
[the Prophet] prohibited was hidden untruthfulness, namely, 
[that which might occur in a tradition] related from a person 
whose truthfulness is unknown. For since untruthfulness is 
prohibited in all circumstances, there is no untruthfulness 
greater than that which is related on the authority of the 
Prophet, God’s peace and blessings be upon him. 21 


*399 
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Authentication of the Single-Individual Tradition 

416. Someone might ask : 22 What is the proof for the au¬ 
thentication of the single-individual tradition, whether based 
on the text of a narrative, an indication in it, or on consensus? 

417. [Shafi 4 !] replied: Sufyan [b. *Uyayna] told us from *Abd 
al-Malik b. 'Umayr from 4 Abd al-Rahman b. \Abd-Allah b. 
Mas'ud from his father, that the Prophet said: 

God will grant prosperity to His servant who hears my words, 
remembers them, guards them, and hands them on. Many a 
transmitter of law is no lawyer himself, and many may transmit 
law to others who are more versed in the law than they. The 
heart of a Muslim shall never harbor vindictive feelings against 

l * See J. Schacht, Origins of Muhammadan Jurisprudence t pp. 37-38. 
Literally: 44 Knowledge makes it certain to us/* 

Abu D&wOd, Vol. IV, pp. 203-204. 

**The opening •tatement *' Shaft‘1 said ** is omitted. 
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three: sincerity in working for God; faithfulness to Muslims; and 
conformity to the community of believers—their call shall protect 
[the believen] and guard them from [the Devil's] delusion . 33 

Since the Apostle has urged men to listen to .his words, 
guard them, and hand them on, and since the man who hands 
them on is only one person, this indicates that the Apostle 
ordered that no one should transmit anything from hini unless 
the proof were established to him to whom it was transmitted, 
because what is transmitted is something lawful [to be observed] 
or unlawful to be avoided, a punishment to be inflicted, a 
property to be taken or paid, and advice in matters relating 
to religion and wordly [life]. 

It also indicates that one who is not an expert in law may 
transmit law; he may have learned it by heart even though 
he is not an expert in the law. 24 The Apostle s order that 
men should follow the Muslim community is a proof that the 
ijma‘ of the Muslims is binding. 

Sufyan [b. f Uyayna] told us from Salim Abu al-Na<Jr [client 
of ‘Umar b. ‘Ubayd-Ailah] from ’Ubayd-AUah b. Abi Rafr 
from his father, who related that the Prophet said: 

Do not let me find anyone of you who, reclining on his couch, 
when confronted with an order of permission or prohibition 
from me, says: We do not know [whether this is authentic or 
. not]; we follow only what we find in the book of God . 25 

Sufyan b. € Uyayna said: Muhammad b. al-Munkadir related 
to me a similar tradition from the Prophet without the names 
of the transmitters. 

In this case the confirmation of the narrative was from the 
Apostle [himself] and they were informed that it was binding 
on them, even though they did not find any relevant text in 
the Book of God. This subject is discussed elsewhere in this 
book. 25 

Malik [b. Anas] told us from Zayd b. Aslam from *Ata* b. 

** Darimi, Vol. 1, pp. 74-76; Ibn IJanbal, Vol. VI, p. 96; Shafi*i, Musnad , 
Vol. I, p. 16. See also J. Schacht, Origins of Muhammadan Jurisprudence, 
p. 54. 

14 Faqih. * 6 See paragraph 94, above. M See Chap. V, above. 
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Yasar that a man kissed his wife while fasting and became 
emotionally aroused. So he dispatched his wife [to the Prophet's 
wife] to ask her opinion about the matter. She found Umm 
Salama, Mother of the believers [and wife of the Prophet], 
and told her about the matter. 44 The Apostle [himself] kisses 
when fasting," she replied. The wife returned and told her 
husband, who became increasingly worried and said: “ We are 
not like the Apostle, for God may permit him [to do] what 
he desires! " Thereupon the wife returned to Umm Salama 
and found the Apostle [with her], and he inquired: “ What 
does this woman want? ” So Umm Salama told him about 
the matter. 44 Have you not told her that I do it myself? ” he 
remarked. 44 1 have told her, but her husband was not satisfied 
and said: 4 We are not like the Apostle, for God permits him 
[to do] what he desires/ ” she answered. The Apostle became 
angry and said: 14 By God, I am more fearful of God than you 
and better informed regarding punishmentsl ” 27 I have heard 
someone who gave the names of all the transmitters of this 
tradition, but I do not remember the names. 

418. Shaft 1 ! said: In the Prophet's reply to Umm Salama, 
in which he said: 41 Have you not told her, etc./’ an indication 
that Umm Salama r s narrative from him [is of the category of 
traditions] which may be accepted, for the Prophet would not 
have ordered her to repeat what he had said, provided what 
she said contains a valid argument. The same would be true 
of the wife [of the man in question] if he considered her 
truthful. 

Malik [b. Anas] told us from ‘Abd-Allah b. Dinar from Ibn 
4 Umar, who said: 
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When men were performing the dawn prayer at*, [the mosque] 
of Quba\ a messenger arrived and said: A Quranic communica¬ 
tion was revealed to the Apostle last night ordering him to face 
the qibla [of the Ka'ba]. So whereas they had been facing al Sham 
[Syria], they [immediately] turned around toward the Ka‘ba. 2B 


" Malik, Vol. I, pp. 291-92; c£. Bukhari, Vol. I, p. 480; Muslim, Vol. 
VII, pp. 215-20. Malik, however, did not approve of kissing while fasting 
(al-Muxvatta', Vol; I, p. 293) . 

••See paragraph 119, above. 
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419. Shaft*! said: 2 * The men of Quba* were among the first 
Muslims of the An§ar [the Prophet’s supporters in Madina] 
and were versed in the law and they used to face the qibla 
which God had ordered them to face. They would not have 
abandoned God’s [previous] command concerning the qibla 
if the obligation to do so had not been established upon them, 
for they had neither contacted the Apostle nor had they heard 
[from him] what God had revealed concerning the change of 
the qibla; so they faced the qibla in accordance with the [new 
text of the] Book of God or the [new] sunna of the Prophet 
as they heard it from the Apostle, and not according to a 
tradition related by the public; they felt they were obligated 
to change the qibla on the authority of one transmitter only 
since he was considered by them a truthful person, and aban¬ 
doned it because he told them that the Prophet had changed 
the qibla. [Surely] they would not have accepted this on the 
authority of one individual unless they had known that the 
proof is established if the person who relates the narrative is 
truthful. They would not have made such a great innovation 
as this in the religion [of Islam] unless they had to do so. Nor 
would they have failed to inform the Apostle of what they 
had done. 

If the information they had accepted from a single indi¬ 
vidual, related from the Apostle, concerning the shifting of 
the qibla—which was obligatory—were [not] permissible, the 
Apostle would have said to them: “ You were facing a [certain] 
qibla, and it was not up to you to abandon it unless the proof 
for it were established through what you heard from me, from 
the public, or from more than one person [on my authority]/’ 
Malik [b, Anas] told us from Ishaq b. 'Abd-Allah b. Abi 
Talha from Anas b. Malik, who said: 

When I was serving a drink made of grape-juice and dates to 
Abu Talha, Abu 'Ubayda b. al-Jarrah, and Ubayy b. Ka'b, a mes¬ 
senger arrived saying: ‘Wine has just been forbidden.' There¬ 
upon Abu Talha said: ‘ Come, Anas, break these jars!' So Anas 
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took a mortar that we had and struck the jars with the bottom 
of it until they broke . 30 

420. Shaft'! said: 31 These men were closely connected with 
the Prophet in knowledge and position, and the Prophet’s 
companions occupied a position of prominence that is not 
denied by any learned man. The drink of which they were 
partaking was lawful to them, but when a single person came 
and informed them that wine had been declared unlawful, 
Talha, the owner of the jars, ordered that they should be 
broken. Neither he nor the others said that they would con¬ 
sider the wine lawful until they should see the Apostle, who S 4 os 
was near by, or until they should' learn about it through . 
public channels. Otherwise they would not have wasted some¬ 
thing lawful by pouring it out when they were not wasteful 
people. For they would have asked the Apostle what they 
should do, if they felt they were not bound to accept a single¬ 
individual tradition, and the Apostle himself would have pro¬ 
hibited its acceptance. 

The Apostle ordered Unays to go to a certain man's wife 
who was said to have committed adultery and ordered him to 
stone her if she confessed. She confessed, whereupon Unay. 
stoned her to death. 32 This tradition has been related by 
Malik [b. Anas] and Sufyan b. ‘Uyayna from aFZuhrl from S4io 
‘Ubayn-AIlah b. ‘Abd-Ailah from Abu Hurayra and Zayd b. 
Khalid [al-Juhanl] from the Prophet. Sufyan added Shibl [b. 
Mi'bad] to the list of transmitters after Abu Hurayra and 
Zayd b. Khalid. 

\Abd al-vAziz [al-Darawardi] told us from Yazld b. al-Hadi 
from *Abd-Allah b. Abl Salama from ‘Amr b. Sulaym ah S4ii 
Zuraqi from his mother, who said: 

When we were at Mina, ‘All b. Abl Talib arrived on a camel and 
declared that the Apostle of God said: ‘ These are days [in which 

*° Malik, Vol. II. pp. 846-47; Muslim, Vol. XIII, pp. 148-50. 
al See Bulaq ed., p. 56. 

** See paragraph 123, above. 
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it is permissible] to eat and drink, so no one shall fast/ *Ali 
went around on his camel crying out this message to the people,** 

The Apostle would not have sent a single truthful person 
with his order of prohibition if that person's veracity and the 
words he reported from the Prophet were not acceptable 
without question to those who were the recipients of the 
Prophet’s prohibition. Furthermore, there were pilgrims with 
the Apostle, and he would have been able either to go and 
speak to those [who were drinking the wine] himself or to 
send a number of men [on the mission], but he sent only one 
man whose veracity they knew. For he would not have sent 
any emissary to them unless the latter possessed [convincing] 
proof that bound them to accept his words as being those of 
the Apostle. 

If such was the situation with the Prophet’s, as I have said, 
having been in a position to send to them several men [instead 
of one], it would be most appropriate for those who came 
after him and who were not in a position to do t what [the 
recipients of the Prophet’s instruction] could have done or 
what the Prophet could have done with regard ,to them, to 
use the same procedure in establishing the truth of the narra¬ 
tive of a single veracious mail. 

Sufyan [b. 4 l7yayna] told us from ‘Amr b. Dinar from ‘Amr b. 
‘Abd-Allah b. $afwan [al-Jumahl] from one of his uncles, Yazid 
b. Shay ban, who said: 

When we were standing at a certain place at *Arafa, while *Amr 
[b. ‘Abd-Allah] was at a great distance from the Imam, Ibn Mirba* 
al-Ansari arrived and said to us: 4 1 am the messenger of the 
Apostle of God to you; he orders you to stand [in reverence] at 
the places of devotion of yours, because they are part of the 
heritage of your father Abraham/ * 4 

The Apostle sent Abu Bakr in command of the pilgrimage 
in the year 9 [A. D. 631]. Many pilgrims came from various 

••This tradition is not cited in the standard digests. See $hawk£nl, 
Nayl al-Awfar, Vol. IV, p. 277, giving the names of different transmitters. 
u Abu Dawfld, Vol. II, p. 189. 
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countries and diverse peoples, and Abu Bakr led the religious 
rites and instructed them, on behalf of the Apostle, in their 
rights and duties. 85 In the meantime [the Prophet] sent ‘All 
b. Abi X^lib, who recited to the assembled pilgrims on the 
day of Al-Nahr some verses from the sura of Bara’a,** en¬ 
joining some of them to equity while encouraging others and 8<1 
forbidding them to do certain things. 87 

Both Abu Bakr and \Ali were well-known to the people of 
Makka as virtuous, religious, and truthful men, and those 
pilgrims who did not know either one or-both of them could 
have found someone to testify to their truthfulness and virtue. 

The Apostle would not have sent a lone messenger unless the 
latter’s words bore convincing proof to him to whom the 
Prophet had sent the messenger. 

The Prophet dispatched governors to various regions, and 
the names of the men and the places to which they were sent 
to are known to us. [For example], he sent Qays b. \A§im and 
al-Zibriqan b. Badr and [Malik] b. Nuwayra to their own $ 4l3 
tribes, because they were known to them as truthful men. 

A delegation from Bahrayn came [to the Prophet] and 
became acquainted with the men around him. [The Prophet] 
sent [Aban b.] Sa'Id b. al-‘As back with them [as governor of 
Baljrayn]. 

[The Prophet] sent Mu'adh b. Jabal to al-Yaman with 
orders to lead those who followed him against those who 
Resisted him. 88 Since Mu'adh and his status and veracity were 
known to them, the Prophet also ordered him to instruct 
them in their duties toward God and to collect the obligatory 

48 See Ibn Hisham, Vol. II, pp. 919 if.; Guillaume's translation, pp. 

617 ff. 

*• Sura (Chapter) 9. 

* 7 'All was commissioned to recite the sura of bara’a (Q. IX) termi¬ 
nating the general agreement between the Prophet and the unbelievus. 

That agreement provided that no one should be kept back from the Ka’ba 
and that no one need fear the other during the pilgrimage. The special 
agreement between the Prophet and Arab tribes for specified terms was 
terminated at the end of its term. See Ibn Hisham, pp. 919-20; Guillaume, 
pp. 617-18. 

•• The wording of ihe sentence is slightly re-arranged for clarity. 
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[tax] from them. So all those who were appointed [by the 
prophet] as administrators [of various regions] were ordered 
by him to collect [the taxes] imposed by God on the people 
subject to their rule. None of those veracious men who were 
sent by [the Prophet] was ever told that he was only one 
individual and that he had no power to collect [the tax] until 
the Apostle [himself] had been heard to say it was obligatory. 

I do not believe that the Prophet would have sent those who 
were well known for their veracity in the provinces to which 
they were sent if, as I have stated, men such as they did not 
cany binding proof to those to whom they were sent. 

The same applies to those men who were commanders of 
[the Prophet’s] expeditions. He [the Prophet] sent an expedi¬ 
tion against Mu‘ta and appointed Zayd b. Haritha [his freed 
slave] as its commander; " If he is killed, Ja'far shall succeed 
him, and if [the latter] is killed, then Ibn Rawaha,” he said. 
He also sent Ibn Unays on an expedition by himself. 

All of the commanders of expeditions who were sent forth 
[by the Prophet] were competent judges of the matters on 
which they were sent, for they were responsible for appealing 
to those who had not yet received the call [of Islam] and for 
fighting those who had to be fought. The same was true of 
every commander and expedition leader whom [the Prophet] 
sent forth, although he was in a position to send two, three, 
four or more [if he had wished], 

421. Shafi‘1 said: 89 On one occasion [the Prophet] sent 
twelve messengers simultaneously to twelve rulers, inviting 
them to accept Islam, Those [messengers] were sent only [to* 
people] who either had already received the summons to Islam 
and who had been confronted with its arguments, or who had 
received [from the Prophet] letters indicating to those to 
whom the messengers had been sent that the letters were from 
the Prophet. He [the Prophet] was careful to choose well- 
known men both as his messengers and as his commanders. 
For example, he sent Dihya [b. Khalifa al-Kalbi] to the region 
in which he was known. For if [the person] to whom the 

° BftlAq ed., p. 57. * 
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messenger was sent had not known him, he first would have 
had to ascertain that he had been sent by the Prophet so as to 
rid himself of any doubt as to whether it was the Apostle’s 
message, thus obliging the messenger to wait until his identity 
had been certified. 

The Prophet's orders of permission and prohibition were 
continuously sent to his governors, and none failed to carry 
them out because the Prophet sent only messengers who were 
known as truthful to those to whom they were sent, and 
whose veracity could be certified by those on the spot. In case 
the recipient suspected that the letter carried by the messenger 
had been altered, or found that there were circumstances 
giving rise to a suspicion that the messenger who brought the 
communication had been forgetful, it was his duty to seek 
enlightenment regarding that which he suspected so that he 
could carry out the orders of the Apostle after they had been 
confirmed to his satisfaction. 

In the same category fall the letters of the [Prophet's] suc¬ 
cessors and their governors and the Muslim’s agreement that 
the caliph, the judge, the commander, and the imam were 
respectively single individuals. So they chose Abu Bakr [as 
caliph], and Abu Bakr designated ‘Umar. ‘Umar appointed 
a council of electors to choose one man. They selected *Abd 
al-Rahman b. \Awf, who chose TJthman b. ‘Affan. Thus those 
governors who were judges, as well as others, handed down 
decisions, had their decisions executed, and imposed penalties. 
Their decisions were carried out after them, and these de¬ 
cisions were narratives handed down from them. 

From what I have said concerning the sunna of the Apostle 
and the consensus of the Muslims, there is indication of a 
distinction among testimony (shahada), narrative * (khabar), 
and a decree (liukm). 

Do you not agree that the decision e a judge in favor of 
one man against another is [a similar kind of] narrative 
handed down by the judge on the basis of confirmed evidence 
or on the basis of a confession made to him by one of the 
parties upon whom it was executed? Since the judge is obliged 
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to act on the basis of such a narrative according to [the best 
of] his knowledge, then in accordance with the interpretation 
of the person who transmitted the decision, he would have 
to declare [the matter in question] as lawful or unlawful on 
the basis of the testimony given with regard to it. 

If a judge [other than the one in the present case] related 
a narrative from witnesses who testified to him against a 
person who was not on trial before him, or on the basis of 
confession of one of the parties to a dispute, [the judge in the 
case] is not obligated to take a decision on the basis of the 
evidence of the other judge, because the party was not referred 
to that judge, but to him [the judge in the case], or because 
the party was referred to another judge for trial. Then the 
judge [in the case] makes the decision on the basis of the 
testimony of one witness in addition to the other [judge], since 
the latter would be regarded as [only] one witness, and the 
testimony of one witness—whether he is a judge or any other 
person—is not acceptable unless his testimony is supported by 
that of a second witness, just as the testimony of [any] one 
witness is not acceptable unless supported by that of a second 
witness. 40 

422. [Shaft 1 ! said]: Sufyan [b. TJyayna] and 'Abd al-Wahhab 
[al-Thaqafi] told us from Yahya b. Sa*!d from Sa*!d b. al- 
Musayyib, that ‘Umar b. al-Khattab decreed that [the com¬ 
pensation] for the loss of a thumb was fifteen [camels], 41 ten 
for the next finger, ten for the middle finger, nine for the 
finger next to the little finger, and six for the little finger. 

423.. Shafi*! said: Since ‘Umar knew that the Prophet had 
fixed the compensation of the hand at fifty [camels], and since 
the hand consists of five fingers varying in attractiveness and 
usefulness, he gave each of them its proportional value based 
on the amount of the compensation for the hand. This was 
[a decision taken] on the strength of a narrative through ana¬ 
logical reasoning. 

When, however, it was found in the letter of A1 ‘Amr b. 

44 The wording of the sentence is slightly rearranged. 

41 BQttq ed., p. 58. 
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Uazm that the Prophet said: “ For every finger [the compensa¬ 
tion] shall be ten camels/* they were inclined to follow it. But 
they did not accept the letter of Al ‘Amr until it was confirmed 
to them that it was from the Apostle. 42 

There are two indications in this tradition: 

First, a narrative [from the Prophet] must be accepted. 
Secondly, the narrative is to be accepted when it is confirmed, 
even though none of the imams may ever have done anything 
similar to the narrative in question. This indicates also that 
if the action of one of the imams subsequently were found to 
be contrary to a narrative of the Prophet, the imam's action 
must be abandoned in favor of the Apostle’s narrative. It 
[also] indicates that a tradition from the Apostle is self¬ 
confirming and does not need to be confirmed by the action 
of anyone else after him. For the Muslims never said: 11 ‘Umar 
acted differently [from the Prophet] in matters concerning the 
Muhajirln 45 and the An$ar. M 44 Nor did you 45 or any other 
say anything about other men’s having acted differently; they 
accepted traditions from the Apostle as they were bound to 
do and they desisted from all acts contrary to them. 

Had 'Umar been aware of this tradition he would have 
accepted it as he had accepted other things that emanated 
from the Apostle, owing to his fear of God, his [readiness] to 
carry out his obligation to obey the order of the Apostle, his 


$42j 


$42j 


4 * ShafiTs quotation from the Prophet’s letter to 'Amr is not in the text 
that was reproduced by Ibn Hisham, perhaps because the text was not 
reproduced in full. See Ibn Hisham’s Sira , Vol. II, pp. 961-62. Shafi'I 
attaches great significance to the-Prophet’s order in this letter and argues 
that if Umar had known the Prophet's order that the compensation for 
the finger was ten camels, he would not have made a different decision 
(see Ikhtilaf al-HadUh in Kitdb al-Umm, Vol. VII, pp. 17-19) . 'Uraar’i 
ignorance of the letter and the Prophet’s order, however, may raise doubt 
as to the authenticity of the letter. The tradition cited by Shafi’I may 
be found in Abu Dawud, Vol. IV, p. 188; Shawkant, Nay l aUAwtdr, Vol. 
VII, p. 61; Yahya b. Adam, Kitdb al-Khardj (Cairo, 1347/1929), p. 119. 

41 The Makkans who emigrated with the Prophet to Madina in 1/622. 

44 The inhabitants of Madina who supported the Prophet after his 
migration to that city. 

4# In this statement Shaft*! is addressing himself to the interlocutor, a 
follower of the HanafI school of law. 
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knowledge that no one else’s order is on a par with that of the 
Apostle, and that obedience to God is obedience to the Apos¬ 
tle’s order. 

424. Someone said: Give me an example indicating that 
*Umar changed his practice when a tradition from the Apostle 
became known to him. 

425. [ShafrI] replied: [What will be the advantage of] my 
giving you one? 

426. He said: Such an example will establish two rules; 
First, that opinion may be accepted in case there is no sunna. 
Secondly, that if the sunna reveals that one must do a certain 
thing, one must abandon what he [previously] had been doing: 
For one must discard all practices contrary to the sunna. One 
must also abandon [the idea that] the sunna is confirmed only 
by a narrative that has preceded it, for he should know that 
it is not vitiated by anything that contradicts it. 46 

427. [Shafi‘1] said: Sufyan [b. ‘Uyayna] told us from al-Zuhrl 
from Sa'id b. al-Musayyib who said: ‘Umar b. al-Khattab held 
that the diya should be paid by the ‘aqila, and that the wife 
cannot inherit from the diya of her husband; but al-Dahbak 
b. Sufyan told ‘Umar that the Apostle had written to him 
ordering him to permit the wife of Ashyam al-Dibabi to 
inherit the diya [of her husband]. So ‘Umar changed his 
opinion. This tradition has been explained elsewhere. 47 

Sufyan [b. ‘Uyayna] told us from ‘Amr b. Dinar and Ibn 
Tawus from Tawus that ‘Umar said: Has God mentioned 
anything that anyone has heard from the Prophet concerning 
[the diya for] foeticide? Hamal b. Malik b. al-Nabigha replied 
that he had two concubines, one of whom struck the other 
[who was pregnant] with a rolling pin causing a miscarriage. 
The Prophet ordered the payment of a ghurra or a slave [as 

“Shifil repudiates an ancient legal doctrine by virtue of which-prac¬ 
tice validates certain legal decisions even if they were contrary to tradi¬ 
tions. See paragraph 423; and J. Schacht, Origins of Muhammadan 
Jurisprudence , pp. 59-60. 

41 For ShafiTs discussion on this tradition see Kitab al-Umm t Vol. VI, 
p. 77. For text of the tradition, see Malik, Vol. II, p. 866; AbO DawOd, 
Vol. IV, p. 192. 
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the diya]. 94 Had I not heard this, I would have decided it 
differently/' said “Umar. Others related that [‘Umar said]; 

"We almost decided this matter on [the basis o£ our] own 
opinion." 4f 

‘Umar changed his decision on the strength of a tradition 
related by al-Dahljak that conflicted with his own decision. 

He declared that if he had not heard that tradition he would 
have arrived at a different decision and that he almost made 
a decision concerning foeticide on the basis of his own opinion. 

428. Shafi*f said: [Since] the sunna specified that the diya 
for a life is a hundred camels, the diya for foeticide should 
be one hundred camels if the foetus is alive, and no diya if 
it is dead. 

When the Apostle's order was related [to ‘Umar] he deferred 
to him and obeyed him despite his prior contradictory de¬ 
cision. His own decision had been taken without his having 
heard anything with reference to it from the Apostle, but 
when he learned that his action was not in accord with the 
Apostle's decree, he abandoned his practice in order to obey 
the Apostle's decree and did likewise in all other matters. It S42g 
is equally incumbent upon men to act accordingly. 49 [For] 
M&lik [b. Anas] has told us from Ibn Shihab from Salim b. 
‘Abd-Allah that [the Caliph] ‘Umar returned before [visiting] 
men [in Syria] on the strength of a tradition related by ‘Abd 
al-Ra^man b. “Awf. This was when he set out for Syria and 
then learned that a plague had broken out there. 80 S 4 » 

Abu Diwud, Vol. IV, p. 191. Cf. Malik. Vol. II, pp. 855-56; ShawUni. 

Nayl al-Awt&r, Vok VII, pp. 72-75; Bayhaqi, al-Sunan al-Kubra, Vol. 

VIII, pp. 115-16. 

44 For further discussion on this point, see ShafiTs Jkhtildf al-IjadUh i 
(1Kitab al-Umm, Vol. VII, pp. 20-21). 

6 *In A, D. 659 the Caliph 'Umar visited the borders of Syria where he 
met AbO ’Ubayda, Governor of Syria, and other leading men. The Caliph 
was advised to return owing to the plague, when thousands of believers 
died, but, according to one version of the story, Abd 'Ubayda raid: ” WhaM 
You flee from the decree of God?” “Yes/* replied ’Umar, ” if we flee, 
it is from the decree of God unto the decree of God.” At this juncture 
'Abd al-Rahmin b. 'Awf arrived and said that he had heard the Prophet 
saying: " When you hear of it [the plague], you should not approach the 
land; if you were in the land where it was, you should not leave it.” 
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Malik [b. Anas] told us from Ja'far b. Muhammad [al-$adiq] 
from his father [Muhammad al*Baqir] who said: Upon men¬ 
tioning the Magians, ‘Umar said: " I do not know what we 
should do with regard to them.” Thereupon *Abd al-Rahman 
b. *Awf said: “ I bear witness that I heard the Apostle of God 
say: 4 Follow the same usage with regard to them as you do 
with regard to the People of the Book/ " 51 

Sufyan [b.'Uyayna] told us from ‘Amr b. Dinar that he heard 
Bajala say: ‘Umar did not collect the poll tax from the Ma¬ 
gians until *Abd al-Rahman b. *Awf told him that the Prophet 
had ordered it to be collected from the Magians of Hajar.” 

429. Shaft'! said: All the traditions thatThave cited [abovej 
in an interrupted fashion were [originally] heard by me as 
uninterrupted, or are well-known traditions related by many 
people transmitting them from scholars who were acquainted 
with them through common knowledge; but I did not want 
to cite traditions that I had not fully memorized, nor did I 
have access to some of my books which I had lost [to verify 
them]; but I have verified the accuracy of what I memorized 
by checking it with the knowledge of scholars, and I have 
summarized it fearing that this book might become too long. 
I have, however, cited what might be sufficient without going 
into every aspect of it in an exhaustive fashion. 

So ‘Umar accepted the tradition of *Abd al-Rahman b. \Awt 
concerning the Magians and collected [the. jizya] on the basis 
of the Quranic communication: 

Of those who have been given the Book, until they pay the' jizya 

out of hand and have been humbled [Q. IX, 29]. 

On the basis of the Qur’an, which states that the unbet 
lievers should be fought until they accept Islam, and since 
‘Umar never heard anything from the Prophet [regarding^the 

Thereupon 'Umar, acting on the strength of this tradition, returned to 
Madina. See Malik, Vol. II, pp. 895*96; Muslim, Vol. XIV, pp. 205*206. * 
Malik, Vol. I, p. 278, 

M Hajar, on the coast of Arabia, was the principal town in JSabrayiL 
The term Hajar also applied to the whole of Bahrayn, which included 
al-Hasa’ and Qatlf. See Yaqut, passim. 
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Magians] and thought that they were unbelievers and not 
people of the Book, he accepted the tradition of ‘Abd a!. 
Rahman b. *Awf and followed it. 

The tradition related by Bajala is uninterrupted; for he 
[Bajala] had known ‘Umar b. al-Khatcab personally and had 
served as a scribe to some of his provincial governors. 53 

430. Someone might say: ’Umar might have sought for 
another transmitter in addition to the one who related the 
narrative to him. 

431. [Shafi’J said]: The answer would be: ’Umar would not 
ask for another transmitter [to substantiate] a tradition re¬ 
lated to him by a man, except for one of three possible reasons: 

[First,] he may have wanted to be careful; for even though 
the proof is verified by the narrative of a single person, the 
narrative of two makes it even stronger. I have known [some 
men] who confirmed the narrative of a single person and 
sought a second narrative [to confirm it]. [If] a man possesses 
a sunna from five [different] sources and a sixth is related to 
him, he writes it down. For the more numerous the authori¬ 
ties of a tradition and the better known, the better it is au¬ 
thenticated and the more satisfactory to him who hears it. 
And I have known certain judges who, although two or three 
witnesses were confirmed to them as witnesses of just char¬ 
acter, asked the person on whose behalf the testimony was 
given to produce more witnesses. By this they sought to satisfy 
themselves more fully. If the party on whose behalf the testi¬ 
mony was given did not produce more than two witnesses, the 
decision would have been given in his favor. 

[Secondly,] it is possible that the transmitter might not 
have been known [to ‘Umar], so he would suspend judgment 
until another transmitter whom he knew confirmed it. Like¬ 
wise, [a tradition] related from an unknown person, is not 
acceptable. A tradition is acceptable only from someone known 
to be qualified. 

Bi Sh4fi*I cited this tradition in Kitab al-Umm , Vol. VI. p. 96, on the 
authority of Sufyan b. ‘Uyayna. See also Abu Dawud, Vol. Ill, pp. 168-69; 
Ibn Hanbal. Vol. Ill, p. 141, no. 1685; Abu 'Ubayd b. Sallim, Kitab 
abAmw&l. ed. Muh. Hamid al-Fiqql (Cairn. 1355/1935), pp. 31-32. 
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[Thirdly,] it is possible that the information related to 
•Umar by the transmitter was unacceptable to him; in this 
case he would reject the narrative until he could find someone 
else whose word was acceptable. 

432. Someone might ask: In your opinion, which of these 
reasons motivated 'Umar? 

433. [Shafi'i] replied: According to the tradition related by 
Abu Musa, it was caution, for he regarded Abu Musa as a 
trusted authority. 

434. If he says: What is your evidence? 

We reply: Abu Musa's tradition was transmitted by Malik 
b. Anas from Rabi'a from more than one of their authorities. 
'Umar, however, said to Abu Musa: " I did not suspect you; 
I was merely afraid that people might attribute something to 
the Apostle that he did not say." 54 

435. Should he ask: Is this [not] an interrupted [tradition]? 

436. [Shafi‘1 replied]: This is a well-authenticated tradi¬ 
tion, 55 For it is not permissible for an imam of the religion, 
whether 'Umar or anyone else, to accept the tradition of a 
single individual on one occasion, when he is satisfied that it 
is well authenticated, and reject it on another. This is never 
permissible for an intelligent scholar, just as it is not per¬ 
missible for a judge to take a decision on the basis of [the 
testimony of] two witnesses on one occasion and reject them 
on another, unless they have been proved wrong on grounds 
disqualifying them or because of his ignorance of their just 
character. For ‘Umar was an extremely knowing, intelligent, 
trustworthy, and meritorious man. In the Book of God is an 
evidence for what I have discussed; God said: 

Verily, We sent Noah to his people [Q. LXXI, 1]. 

■ 4 Malik, Vol. II, p. 964; Bukhlrl, Vol. II. p. 8; Muslim, Vol. XIV. pp. 
150-55; Abu Dawud, Vol. IV.vpp. 545-46. 

” Sh&fi’i did not answer the interlocutor's question directly. He had 
already pointed out in paragraph 429 that although some of the tradi¬ 
tions he cited were lacking the names of transmitters, he had either 
heard them with the full chain of transmitters or they were well-authend* 
cated traditions. 
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And He said: 

We did indeed send Noah to his people [Q. XI, 27; XXIII, 23; 

XXIX, 13]. 

And He said: 

We revealed to Abraham and Ishmael [Q. IV, 161]. 

And He said: 

And to ‘Ad [we sent] their brother Hud [Q. VII, 63; XI, 52]. 

And He said: 

And to Thamud [we sent] their brother Salih [Q. VII, 71; XI, 64], 

And He said: 

And to Midian [we sent] their brother Shu*ayb [Q. VII, 83; XI, 

85; XXIX, 35] 

And He said: 

The people of Lot gave the lie to those who were sent to them. 

When their brother Lot said to them: 1 Will you not fear God? 

I am for you a faithful apostle. So fear God and obey me * [Q. 

XXVI, 160-163]. 

And to His Apostle Muhammad, God’s blessings and peace 
be upon him, He said: 

Verily, we have revealed to thee as We have revealed to Noah 
and the prophets after him [Q. IV, 161]. 

And He said: 

Muhammad is only an apostle; apostles have passed away before 8436 
him [Q. Ill, 138]. 

So [God] has given proof to His creatures through His 
prophets, who were distinguished by certain signs from others, 
and the t proof was clear to those who witnessed the actions 
of the prophets and the indications which distinguished them 
from others as well as from those who came after them. One 
of them is as good as more than one, since the proof is estab¬ 
lished by one just as well as by more than one. For [God] said: 


\ 
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Coin a parable for them: the people of a town when the envoys 
came to it; when we sent to them two, and they called them liars; 
so we sent a third as reinforcement and they said: *To you we 
are envoys/ They said: ‘You are only human beings like our¬ 
selves, and the Merciful has not sent down anything; you are only 
speaking falsely ’ [Q. XXXVI, 12-14], 

437. Shaft*! said: Thus God established the proof to them 
by sending two and later a third [prophet]; likewise He estab¬ 
lished it for various people by sending one, for the confirma¬ 
tion [of the proof by more than one] does not mean that it 
cannot be established by one only, if God endows him with 
that which distinguishes him from those who are not prophets. 

438. Shaft*! said: 56 Malik [b. Anas] told us from Sa*d b. 
Ishaq b, Ka*b b. ‘Ujra from his paternal aunt Zaynab, daughter 
of Ka*b, who said that al-Furay'a, daughter of Malik b. Sinan, 
had told her that she [al-Furay‘a] went to the Prophet re¬ 
questing him to let her return to her family among the Band 
Khudra, 67 since her husband, who had gone forth looking for 
some slaves of his, had been killed by them when he met them 
near al-Qaddum. 58 ” I requested the Apostle to let me return 
to my family since my husband left no house of his own for 
me to live in,” she said. “Yes [you may return]/ 1 replied the 
Apostle. So I left, but he called me back when I was either 
in [my] chamber or in the Mosque, and said: ” What did you 
say? ” So I repeated the story of what had appeared to my 
husband. “Stay in your house until the end of the period 
stipulated in the Book/’ said the Prophet. M So I passed the 
period of the 'idda, four months arid ten days,” she said. When 
TJthman became caliph, he sent for me and inquired about 
this [tradition], and I related it to him. He followed it and 
took decisions on the strength of it. 59 Thus *Uthman, who was 
an imam and a man of knowledge and virtue, settled disputes 

“ Bulaq ed., p. 60. 

#T The tribe of lianu Khudra, belongs to the Ansar (supporters of the 
Prophet) , in Madina. 

*• A place about six miles from Madina. 

"Malik, Vol. II, p. 501; Abu DawOd, Vol. II, p. 291; Shaft'!, Kitab 
al'Umm, Vol. V, pp. 208-209. 
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between the An$ar and Muhajirm on the strength of a tradi¬ 
tion related by a woman. 

Muslim [b. Khalid] told us from Ibn Jurayj from al-Hasan S45j 
b. Muslim [b. Yannaq] from Tawus, who said: I was with 
Ibn ‘Abbas when Zayd b. Thabit said to him: “ Would you 
rule that a woman [who has begun to] menstruate should 
return from the pilgrimage before visiting the Sacred House? '* 

“ It is not for me to say so,” replied Ibn ‘Abbas, “ ask so-and-so, 
the woman from the An$ar, whether the Prophet ordered S44o 
her to do so.” Zayd b. Thabit went away laughing and said: 

“ I must say that what you said is right/' 60 

439. Shafi‘i said; Zayd had heard an order of prohibition 
[from the Prophet] against a pilgrim’s returning from the pil¬ 
grimage before visiting the Sacred House, and thought that 
it included the menstruating woman. When Ibn ‘Abbas ruled 

that she could return if she had visited the House after the 

'<± 

Day of Sacrifice (al-Nahr), Zayd took exception to it, but 
when Ibn ‘Abbas related to him a tradition from a woman 
who was ordered to do so by the Apostle—and when the woman S44i 
was asked, she confirmed the tradition—he believed the woman 
and saw that the right thing for him to do was to cease dif¬ 
fering with Ibn ‘Abbas. But Ibn ‘Abbas had no other proof 
than the woman’s narrative. 61 

440. i[Shafi*I said]: Sufyan [b. ‘Uyayna] told us from \Amr 
[b. Dinar] from Sa‘Id b. Jubayr, who said: I have told Ibn 
‘Abbas that Nawf al-Bikall claims that Musa, the companion 
of al-Khitfr, is not the Musa of the children of Israel. " The 
enemy of God had told a lie/' replied Ibn ‘Abbas, for Ubayy 
b. Ka*b told me that the Apostle in speaking to him once 
mentioned the story of Musa and al-Khi<Jr in such a way as to 
indicate that the Musa of the children of Israel was the Musa 
who was associated with al-Khi<Jr. 62 

•°Ibn Hanbal, Vol. Ill, p. 307, Vol. V, p. 89. Similar traditions are 
related on the authority of ‘.S/isha. See Malik, Vol. I, pp. 410-12; Bukhari, 

Vol. I, pp. 393, 415-16. 

61 See Shaft!, Kitdb al~Umm , Vol. II, pp. 154-55. 

••Bukhari, Vol. I, pp. 30-31; Vol. II, p. 354. Al-Khidr is a.legendary 
figure identified with various early prophets and saints, including Enoch, 
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Thus Ibn 'Abbas, pious and versed in the law as he was, 
accepted the authenticity of a tradition related by Ubayy b. 
Ka*b from the Apostle as a proof against the opinion of a 
certain Muslim. Ubayy b. Ka'b had reported to him a tradi¬ 
tion from the Prophet that Musa of the children of Israel was 
the same as the Companion of al-Khidr. 

Muslim [b. Khalid al-Zanjl] and ‘Abd al-Majid told us from 
Ibn Jurayj [from ‘Amir b. Mu$‘ab] that Tawus told him that 
he asked Ibn 'Abbas about the two cycles (rak'atayn) after 
the *a§r prayer, and Ibn 'Abbas forbade him to perform them. 
“ I replied: I was not going to abandon them/' said Tawus. 
Thereupon Ibn ‘Abbas, [quoting the Qur’an], said: 

It is not for any believer, man or woman, when God and his 
Apostle have decreed a matter, to have a choice in any matter 
affecting him. Whoever disobeys God and His Apostle has gone 
astray into manifest error [Q. XXXIII, 36]. 63 

Ibn ‘Abbas was of the opinion that the proof against Tawus 
was established by his tradition from the Prophet and by his 
indicating through a citation from the Book of God that both 
sources deprived TfziwCis Q f any choice in a matter that had 
been decided by God and His Apostle. Although Tawus knew 
of the decision of the Apostle from a tradition related only 
by Ibn ‘Abbas, he did not reject it and tell [Ibn ‘Abbas]: 
“ This is a tradition related by you alone. I do not consider 
that it is established as being from the, Prophet, since it is 
possible that you have forgotten something with regard to it.” 

441. Someone might say: Would [Tawus] not hesitate to 
say such a thing to Ibn ‘Abbas? 

442. [Shaft*! replied]: Ibn ‘Abbas was above being afraid 
to tell anyone the truth as he saw it. For he forbade [Tawus] 
to perform the two cycles after the *a§r prayer and told him 

Elijah, and St. George. See Ibn Hajar, aUlsaba , Vol. I, pp. 428*47, for a 
traditional account of al-Khidr's life as a prophet. For a more critical 
account, see Mcijer de Hond, Der Koranisirle Elbidr (Leyden, 1914). 

See Bayhaqi, al-Sunan al-Kubra, Vol. II, p. 453; and Suyutl, al-Dur 
al’Manthur, Vol. V, p. 201. 
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not to perform them before informing him that the Prophet 
had prohibited them, 

443. [Shafii said]: Sufyan [b. ‘Uyayna] told us from 'Amr 
[b. Dinar] from Ibn ‘Umar, who said: 14 We used to practice 
mukhabara 64 (share-cropping), seeing no harm in it until 
Raft* b. Khadij claimed that the Apostle had prohibited it. 

So we gave it up because of what [Rafi‘] had said.” 65 

Thus Ibn ‘Umar, who was profiting from mukhabara and 
regarded it as lawful, did not continue to practise it after a 
tradition was related to him by a trusted transmitter that the 
Apostle had prohibited it. Furthermore, he did not use his 
own judgment regarding what was related from the Apostle 5443 
and say: 41 Nobody has so far reproached us for this, and we 
have been practising it till now/' This clearly indicates that 
something that was practised after the Prophet’s death and 
was not supported by a tradition from the Prophet does not 
vitiate a narrative from the Prophet . 06 

444. [Shafi ‘1 said]: Malik [b. Anas] told us from Zayd b. 
Aslam from b. Yasar that Mu'awiya b. Abl Sufyan once 
sold [either] a gold or a silver drinking cup for more than 
[the value of] its weight. " I heard the Apostle prohibit that 
kind [of thing]/’ said Abu al-Darda 1 to him. “I do not see 
any harm in it,” said Mu'awiya. M Who will support me 
against Mu'awiya? M asked Abu aI-Darda\ u I relate to him 

[a tradition] from the Apostle, and he gives me his own 344 $ 
opinion. I cannot live in the same land with you [Mu'awiya]/' 6T 
Thus Abu al-Darda* was of the opinion that the proof against 
Mu'awiya was established by a narrative related to him; but 
when Mu'awiya did not agree with him, he departed from 

• 4 Mukhabara was the practice of renting the land by paying one fourth, 
or one third, or any specific portion of the produce after harvest- It is 
also called al-muzara’a, See Jurjanl, Kitab al-Tctrif&t, p. 290. 

•'See ShawkinI, Nay l al-Awtar, VoL V, pp. 287-96. For a different 
transmission, see Malik, Vol. II, p. 711; AbO DSwud, VoL III, pp. 257*59. 

•• Bulaq ed., p. 61. 

• T Malik says that Abu al-Darda’ informed ‘Umar about Mu’awiya'i 
action, and ’Umar forbade Mu'awiya to conclude the transaction. See 
Malik, Vol. II, p. 634. Cf. J. Schacht, Origins of Muhammadan Juris¬ 
prudence , p. 55. 
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the land in which he had been to save his self-respect, since 
Mu'awiya had rejected a narrative related by a reliable source 
from the Prophet. 

445. [Shaft 4 !] said; We have been told that Abu Sa*Id al- 
Khudri met a man to whom he related something from the 
Apostle; the man, however, related another narrative contra¬ 
dictory to it. “ By God, may I never be [again] with you under 
the same Tool, 9 * said Abu Sa'Id. 

446. Shafi'1 said: The transmitter [Abu Sa*!d] was chagrined 
because [the other man] did not accept the tradition he related 
from the Prophet, but quoted another contradictory to it. 
However, there were two aspects of the latter's tradition; one 
of them may have conflicted with Abu Sa'Id’s tradition and 
the other not. 

447. Shafri said: ** I was told by one whom I do not suspect 
[Ibrahim b. Ab! Yahya] 09 from Ibn Abl Dhi’b from Makhiad 
b. Khufaf, who said: 

I bought a slave whom I employed, but later I discovered a 
certain defect in him. So I took the case before [the Caliph] 
«Umar b. ‘Abd al~ 4 Aziz, who made a decision in my favor that 
I could return the slave but decided against me that f should 
return the profit [I made on him]. When 1 called on *Urwa b. 
ahZubayr and told him about the matter, he said: I shall go to 
[the Caliph] this evening and tell him that ‘A’isha related to me 
a tradition that the Apostle decreed that ‘ the profit belongs to 
him who bears the responsibility. 1 So I hastened to 'Umar and 
I told him what 'Urwa had related to me, on the authority of 
'A'isha, from the Prophet. * What a hasty decision I have takenl 
God knows that I sought nothing but what was right. Now that 
you have informed me of a surma of the Apostle concerning this 
matter, I shall’revoke the decision of 'Umar and carry out the 
sunna of the Apostle of God/ said 'Umar. When 4Jrwa called 
on ‘Uraar [to whom he related 'A’isha's tradition], 'Umar decided 
that I should take the profit from the man in whose favor the 
[earlier] decision was taken. 70 

ei Bulaq ed., p. 61, 

° See Bayhaqi, Mandqib Ql-Sh&fil, folio 278. 

’•Abu Diwud, Vol. Ill, p, 284; Ibn Sallam, p. 73. 
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I was told by an authority from Madina [Ibrahim b. Abi 
Yahya], whose truthfulness I do not suspect, from Ibn Abi 
Dhi’b, who said: 

Sa'd b, Ibrahim took a decision against a certain man on 
the strength of an opinion of Rabi'a b, Abi ‘Abd al-Rahman, 
whereupon I related to him [a tradition] from the Prophet 
that was contradictory to his decision. So Sa’d said to Rabi’a: 

“ Here is Ibn Abi Dhi’b, a trustworthy authority in my 
opinion, who related a tradition from the Prophet that is 
contradictory to what I have just decided/' “ You have exer¬ 
cised ijtihad (personal reasoning), and your decision has been B6i 
given/' replied RabPa. " How strange! Shall I carry out the 
decision of Sa'd, son of Umra Sa'd 71 and reject the order of 
the Apostle of God?" said Sa*d, "No," he added, "I shall 
reject the decision of Sa*d, son of Umm Sa’d, and carry out 
the order of the Apostle of God." So he called for the written 
decision, tore it up, and made a decision in favor of the one 
against whom he had made the decision. 

448. Shafi'i said: Abu IJanifa b. Simak b. al-Fa(Jl al-Shihabl 
told' us from Ibn Abi Dhi'b from al-Alaqburi from Abu 
Shurayh aI-Ka*bi that the Prophet, in the year of the conquest s 4 so 
[of Makka], said: 

Whoever suffers the loss of a relative who is killed can make a 

choice between blood-money and retaliation. 72 

Abu Hanifa asked Ibn Abi Dhi’b: 4a O Abu al-IJaritM Do 
you act according to this [tradition]? " Thereupon, [Ibn Abi 
Dhi'b] gave me a blow on the breast, shouted vociferously, 
abused me and said: “ I relate to you a tradition from the 
Apostle and you ask whether I act according to it? Yes, I do, 
for this is an obligation imposed on me and on whoever hears 
it. God chose Muhammad from all men and guided them 
through him and through his words. Men are bound to follow 

71 Her name was Umm Kulthum; but it was customary to address any 
woman as the mother of so-and-so. 

7> Abu Dawud, Vol. IV, p. 172; Abu \A$im al-pahhak, Kitdb al-Diyit 
(Cairo, 1323/1906) , p. 25. 
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him willy nilly, for no Muslim can escape from that.” He 
went on and on until I implored him to stop. 73 

449. [Shafi'i] said: There are other traditions concerning 
the authentication of the single-individual traditions, but those 
cited here are sufficient. This is the source which our ances¬ 
tors as well as succeeding generations have followed down to 
our time. Scholars in other countries tell us that they agree 
with on this matter. 

450. Jhafi'i said: We have found that Sa'id in Madina says: 
Abu Sa’id al-Khudrl related to me something that the Prophet 
said on the subject of exchange and it has been authenticated 
as a sunna. 74 He [Sa'id] says: Abu Hurayra gave me informa¬ 
tion from the Prophet which has been accepted as an authen¬ 
tic sunna. Other [single transmitters] have also been quoted 
as the source of statements that have been accepted as authen¬ 
tic sunna. We have found that *Urwa says that 'A’isha a>ld 
him that the Apostle decreed that the “ profit belongs to him 
who bears the responsibility,” and it was accepted as an au¬ 
thentic sunna. 75 Many other traditions consisting of orders 
of permission and prohibition have been transmitted through 
her from the Prophet which were accepted as authentic sunnas. 
We have also found him [’Urwa] relating on the authority of 
Usama b. Zayd and ‘Abd-Allah b. ’Umar and others from the 
Prophet. The tradition from each was accepted in each case 
as an authentic single-individual sunna. And we have found 
him relating on the authority of *Abd al-Rahman b. \Abd 
al-Qarl from ‘Umar, and on the authority of Yahya b. *Abd 
al-Rahman b. Hatib from his father and from ‘Umar; and 
each one of these is accepted as an authentic narrative from 
’Umar. 

We have found at-Qasim b. Muhammad relating [at one 
time] on the authority of ‘A’isha from the Prophet, and at 
another on the authority of Ibn ‘Umar from the Prophet. In 

73 Shafi'i, Musnad, Vol. I, p. 21; J. Schacht, Origins of Muhammadan 
Jurisprudence, p. 55. 

74 See paragraph 271, above. 

7B See paragraph 447, above. 
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each case these narratives have been accepted as authentic 
sunnas. And he relates on the authority of 'Abd al-Rahman 
and Mujamma', the two sons of Yazid b. Jariya, from Khansa*, 
daughter of Khidham, from the Prophet.* This narrative, 
[although] transmitted by one woman, was accepted as an 
authentic sunna. 

We have found 'All b. Husayn relating on the authority of 
'Amr b. 'Uthman b. ‘Affan from Usama t. Zayd from the 
Prophet, say: “ A Muslim cannot inherit from an unbeliever, 
nor an unbeliever from a Muslim." This was accepted as an 
authentic sunna by him and by men after him on the strength 
of the narrative. And we have found Muhammad b. 'All b. 
al-Husayn relating on the authority of Jabir b. ‘Abd-Allah 
from the Prophet, and from ‘Ubayd-Allah b.Abi Rafr from 
Abu Hurayra from the Prophet, all of whose narratives have 
been accepted as authentic sunnas. 

We have likewise found Muhammad b. Jubayr b. Mufim, 

Nad 1 b. Jubayr b. Mufim, Yazld b. Talha b. Rukana, Muham-. 
mad b. Talha b. Rukana, Nafi* b. 'Ujayr b. *Abd Yazld, Abu 
Salama b. ‘Abd al-Rahman [b. *Awf], JEJumayd b. ‘Abd al- S4 sj 
R ahman [b. *Awf], T a lha b. ‘Abd-Allah b. ‘Awf, Mu$*ab b. 

Sa‘d b. Abl Waqqas, Ibrahim b. ‘Abd al-Rahman b. ‘Awf, 
Kharija b. Zayd b. Thabit, ‘Abd al-Rahman b. Ka'b b. Malik, 
‘Abd-Allah b. Abi Qatada, Sulayman b. Yasar, ‘Ala* b. Yasar 
and other transmitters from Madina relating on the authority 
of one of the Prophet’s companions or from their successors 
on the authority of one of the Prophet's companions, and all 
this has been accepted as authentic sunnas. 

We have found that ‘A{a*, Tawus, Mujahid, Ibn Abi Mu* 
layka, ‘Ikrima b. Khalid [b. al-'A§], 'Ubayd-Allah b. Abi Yazid, 
‘Abd-Allah b. Babah, [‘Abd al-Rahman b. ‘Abd-Allah] b. Abi 
‘Ammar, and other Makkan transmitters; Wahb b. Munabbih *** 
in al-Yaman; Makhul in al-Sham (Syrian ; ‘Abd al-Rahman b. 
Ghanam, al-Hasan and [Muhammad] lull Sirin in Ba$ra; al- 
Aswad, ‘Alqama, al-Sha'bi in Kufa; and transmitters and nota- BC 
bles in other provinces have all accepted the authenticity of 
the single-individual traditions originating from the Apostle 
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and ending with him and agree that they may be used as the 
basis of fatwas. Each one of these [transmitters] has accepted 
the tradition from a preceding transmitter and from him it 
was accepted by a succeeding transmitter. 

If it is permissible for anyone to hold the view of the 
specialists’ knowledge that the Muslims, ancient and con¬ 
temporary, are agreed in accepting the authenticity of the S 4 * 7 
single-individual tradition and its binding [force], since no 
Muslim jurist is known who did not do likewise, it would be 
permissible for me to say so also. But I can add that none of 
the Muslim jurists have told me that they differ over the 
authentication of the single-individual tradition, since they 
were all in agreement, as I have already pointed out.™ 

451. [Shafi‘i] said: If it could be supposed that one person 
might say that a certain tradition was related from the Prophet 
in one way, while another person might say something contra¬ 
dicting that tradition, then in my opinion it would not be 
permissible for a scholar [to insist that] the tradition of a 
single person be confirmed by many and use it to declare 
things lawful and unlawful while he rejects others similar to 
it, unless he possesses a tradition that contradicts it. For he 
considers that which he has heard and those who heard it 
from [the single transmitter] as more trustworthy than those 
who told him something different from it. Or he who trans¬ 
mitted might not have been a memorizer; or he might con- S45« 
sider him suspect; or he might suspect one of the previous 
transmitters; or the tradition might be ambiguous and he 
might , accept one interpretation in preference to the other. 

But one should not imagine that an intelligent jurist could 
on one or more occasion accept the authenticity of a sunna 
on the strength of a single-individual narrative and then dis¬ 
card the same in favor of a narrative similar to or more 
reliable than the previous one, except for one of those causes 
that might cast doubt upon the interpretation of it (as in 
the case of the commentators on the Qur'an) or because he 
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either suspects the transmitter, or is aware of a narrative con¬ 
tradictory to it. 

452. Someone might say: Few are the jurists anywhere who 
have not related many traditions acceptable to them while 
they have related [only] a few that were unacceptable. 

453. [Shaft*! replied]: It is not permissible [for a jurist] to 
reject a tradition save for one of the reasons I have discussed, 
or because he is relating from one of the successors or from 
someone from a succeeding generation a saying that he is not 
bound to accept. He relates it only as information and does 
not vouch for it; he may or may not accept it. If he does not 
follow any of these courses, he would commit a great error 
which would be inexcusable, although failure to follow some 
of them might be forgiven. 

454. Someone might ask: Has your term “ proof ” different 
meanings? 

455. [Shafi‘1] replied: Yes, it has; God willing. 

456. He asked: What are they? 

457. [Shaft*!] replied: No one shall be excused for discarding 

something [that is supported by] a clear text of the Book or 
a generally accepted siinna, for there is no doubt concerning 
either one of them, and he who refuses to accept either one 
must ask forgiveness. stto 

But if a sunna were derived from a narrative handed down 
by a few [persons] but there is disagreement concerning it 
because the narrative is open to different interpretations and 
came [originally] from a single source, then any argument 
regarding it would be that it should be binding on those who 
are informed about it. For they cannot reject it as long as 
there is a text to support it, just as they are bound to accept 
the testimony of witnesses of just character, since [such knowl¬ 
edge] is as certain as the text of the Book [of God] or a narra¬ 
tive well known to the public. So if someone were to cast 
doubt upon it, we should not tell him to repent. Instead, we 
should tell him that if he is a learned man he should not 
doubt, just as one should take a decision only on the strength 
of the testimony of witnesses of just character, even though 
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they are liable to err, for one is bound to take decisions in 
this regard on the basis of the apparent truthfulness {of the 
fitnesses], since only God knows those things about them that 
are hidden from a person. 

458. He asked: Can an interrupted tradition be used as an 
argument by him who knows about it? Are such interrupted 
traditions different from others, or are they on the same level? 

459. Shafi'i replied: Interrupted traditions vary. A tradi¬ 
tion related by one of the successors who saw one of the 
Apostle’s companions but did not carry the tradition back to 
the Prophet should be scrutinized from various angles: 

[First,] one should examine the transmission of the tradition. 
If the transmitter is supported by trustworthy memorizers of 
traditions who have related from the Apostle traditions of 
similar meaning, this would be an indication of the sound¬ 
ness of those who passed on the tradition. 

[Secondly,] if he were the only one to relate a tradition and 
no other was found to support him with a similar one, the 
tradition related by one individual should be accepted. 

[Thirdly,] it should be considered*whether he is supported 
by any other transmitter whose traditions were accepted by 
others but who did not belong to that group of men from 
whom he accepted his traditions. If such is found [to be the 
case], it would be an indication supporting the transmitter 
of the tradition, although [such an indication] would be 
weaker than the former one. In case such an indication is not 
found, the information related from the Apostle by some of 
his Companions should be examined. If they are found to be 
in agreement with [other] traditions from the Apostle, its 
transmitter took [his information] only from a sound source. 

Furthermore, if scholars in general are found to have given 
rulings consistent with a tradition said to have been related 
from the Prophet, and if the transmitter cites as his authorities 
persons who were neither unknown nor objectionable, it is 
indicative of the soundness of what was related from the trans¬ 
mitter, since such authorities constitute a proof of reliability. 
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If [a transmitter] seeks the opinion of a memoruer regarding 
a tradition that the latter has never contradicted, and if the 
memorizer contradicts it but his tradition is found to be de¬ 
fective, it is an indication of the soundness of the person who 
gave out the transmitter's tradition. If the opposite of what 
I have described happens, then the [transmitter's] tradition is 
adversely affected and no one can accept it. But TT if certain 
indications [in favor] of the soundness of his tradition are 
found by the means I have described, we should prefer to 
accept his tradition. 

We cannot, however, claim that the proof [for the inter¬ 
rupted tradition] would be as good as that of an uninterrupted 
[tradition]. The reason is that the interrupted tradition has 
something lacking, though it may have been related from a 
person who, if his name had been known, might prove to be 
acceptable. But some interrupted [traditions]—even if similar 
interrupted traditions agree with them—might have been re¬ 
lated from the same source, which if known might prove to 
be unacceptable. If the narrator is stating his own opinion 
[regarding the soundness of the tradition], even if some of the 
companions of the Prophet agree with him, it is not a strong 
indication of the soundness of the source of the tradition; for 
it is possible that [the transmitter] might have mistakenly 
thought that some of the companions were agreeing with him 
just as he might have mistakenly thought that some of the 
jurists agreed with him. 1 * 

But as for those who came after the leading Successors who 
so often saw some of the Companions of the Apostle, I do not 
know a single one of them whose transmission would be 
acceptable for various reasons. The reasons for that are: First, 
they were not so particular as to those from whom they related 
traditions. Secondly, there are certain indications in that 
which they transmitted that betray weakness in the source 
of their transmission. Thirdly, there are many variations [in 
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their traditions], and this raises the possibility of misunder¬ 
standing and lack of reliability on the part of him from whom 
it was received. 

460. Shafi'i said: T ® My experience with certain scholars in¬ 
dicates that there are groups with [two] opposite tendencies: 
Some are satisfied with meager knowledge and want to derive 
knowledge from only one source, neglecting similar or more 
reliable ones. These are the ones who are lacking in knowl¬ 
edge. Others, who have criticized this approach and aspired 
to a broader and thorough knowledge [of tradition], have been 
driven by this [desire] to accept traditions from transmitters 
from whom it would have been better not to accept. I have 
noticed that most of them are inclined to be unreliable, because 
they accept [traditions] from the same transmitters whose 
similar and better traditions they have rejected. They accept 
traditions that are interpolated, as well as those from unre¬ 
liable sources if they agree with their opinions, while they 
reject traditions from reliable transmitters if they happen to 
contradict their opinions. 

Interpolations reach some of these people from various 
sources. He who scrutinizes the knowledge [of traditions] with 
competence and care is shocked by the [number of] inter¬ 
rupted traditions from those who are not well-known Suc¬ 
cessors, as shown from certain indications explicit in them. 

461. He asked: Why do you distinguish between well-known 
early Successors who knew [many of the] Companions of the 
Apostle and those who knew only some of them? 

462. [Shafi'i] replied: Because it was quite impossible for 
those who had never met most of the Companions to relate 
traditions from them. 

463. He asked: Why do you not accept an interrupted tradi¬ 
tion from them or from any of the jurists who came after 
them? 

464. [Shafi'i] replied: For [the reasons] that I have already 
described. 
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465. He asked: Is there any interrupted tradition from the 
Apostle that was transmitted by a reliable person but not 
accepted by any of the jurists? 

466. [Shaft*!] replied; Yes, For Sufyan [b. *Uyayna] has told 
us. from Muhammad b. al-Munkadir, who said: A man asked 
the Prophet: “ O Apostle of Godl I have my own family and 
property, and my father has his own family and property; 
yet he wants to .take my property and use it to feed his family/* 
M You and your property belong to your father/' replied the 
Apostle of God. 80 

467. He said: We do not accept this tradition; but some of 
your followers accept it. 

468. [Shaft*!] said: No, [we do not accept this tradition] for 
he who accepts it will give [the right to] the rich father to 
take the property of his son. 

469. He asked: That is right; nobody accepts it. But why 
do people dispute it? 

470. [Shaft*!] replied: Because it is not established that it 
is from the Prophet. For when God decreed that a father can 
inherit from his son as others, he put him on the same basis 
as other heirs. He might also receive a smaller share than 
many other heirs—an indication that the son owns his property 
independently of the father. 

471. He asked: Is Muhammad b. al-Munkadir extremely 
reliable in your opinion? 

472. [Shaft*!] replied: Yes, he is, for he is distinguished in 
matters of religion and piety; but we do not know from whom 
he accepted this tradition. [You will recall that] I have ex¬ 
plained to you the case in which two witnesses of just charac¬ 
ter testify concerning two men, 81 and how their testimony 
could not be accepted until their just character had been con¬ 
firmed either by the two men in question or by others. 

473. He asked: Will you give a tradition [in support of this 
opinion]? 

474. [Shaft*!] replied: Yes. The trusted authority [Yahya b. 


s «$7 


S 468 


‘*Cf. Ibn Hanbal, Vol. X, p.206; Suytkll, al-Jami' al-$aghtr # Vol.I.p.365, 
91 £ul2q ed„ p. 64 . ____ 



shXfiTs Risdla 283 


Hassan] told us from Ibn Abi Dhi'b from Ibn Shihab, who 
said: " The Apostle ordered a man who laughed during the 
performance of prayer to repeat both the ablution and the 
prayer.” We did not accept this tradition because it is inter¬ 
rupted. Then the trusted authority [also] related the same 
tradition from Ma'mar from Ibn Shihab from Sulayman b. 
Arqam from al-Hasan from the Prophet. We consider Ibn 
Shihab to be an authority on traditions and expert in the 
choice of reliable transmitters; he names some of the Com¬ 
panions of the Prophet and prominent Successors, and we 
know of no transmitter who can relate from men more reliable 
or better known than those from whom Ibn Shihab relates. 

475. He said: We think it strange that he related from 
Sulayman b. Arqam. 

476. [ShafH replied]: [Perhaps] he did so because he thought 
that [Arqam] was a man of virtue, knowledge, and reason. 
So he accepted traditions from him and had good opinion of 
him, but failed to mention his name, either because Arqam 
was younger than he, or for some other [reason]. But when 
Ma'mar asked [Ibn Shihab] who related the tradition, he gave 
him as his authority. Thus though it is possible that Ibn 
Shihab may have related a tradition from Sulayman b. Arqam 
[the tradition should be accepted] in view of what I have said 
[in praise of] Ibn Shihab; but other [transmitters] should not 
be trusted in similar cases. 

477. He asked: Is there any sunna of the Apostle estab¬ 
lished by an interrupted chain of transmitters which every¬ 
body has refused to accept. 

478. [ShafH] replied: No; sometimes we do find people dis¬ 
agreeing about it among themselves, some accepting it and 
others not. However, we have never found people agreeing 
in opposition to a well-authenticated sunna as we have found 
them to do in the case of an interrupted tradition from the 
Apostle. 8 * . 

•* BulSq ed. t p, 65. For further discussion, see Shaft!, Kit&b Ikhtil&f 
al-Hadith (Kitdb al-Umm t Vol. VII, p. 358); and, J. Schacht, Origins of 
Muhammadan Jurisprudence, p. U. 
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479. Shafi'I said: I [also] pointed out [to the interlocutor]: 
You have asked for the proof on the basis of which an inter¬ 
rupted tradition is rejected and you have rejected such a tradi¬ 
tion; but you have gone too far in rejecting a well-authenticated 
tradition which, in our opinion, you are under an obligation 
to accept. 



Chapter XI 



[ON CONSENSUS (IJMA’)] x 


480. Shafi'I said: Someone has asked me: I have under- 

# 

stood your doctrine concerning GodV commands and His Apos¬ 
tle’s orders that he who obeys God obeys His Apostle, [for] 
God has imposed [on men] the duty of obeying His Apostle, 
and that the proof for what you held has been established 
that it would be unlawful for a Muslim who has known the 
Book [of God] and the sunna [of the Prophet] to give an 
opinion at variance with either one, for I know that this [i. e. 
acceptance of the Book and the sunna] is a duty imposed by 
God. But what is your proof for accepting the consensus of 
the public [on matters] concerning which no explicit command 
of God nor any [sunna] related on the authority of the 
Prophet is to be found? Do you assert, with others, that the 
consensus of the public should always be based on an estab¬ 
lished sunna even if it were not related [on the authority of 
the Prophet}? 

481. [Shafi‘1] replied: That on which the public are agreed 
and which, as they assert, was related from the Apostle, that 
is so. As to that which the public do not relate [from the 
Prophet], which they may or may not relate as a tradition 
from the Prophet, we cannot consider it as related on the 
authority of the Prophet—because one may relate only what 

a Although Sh&fiTs treatment of ijml* in this chapter is brief, he has 
discussed some aspects of it in other parts of the Risala. See Chaps. VI, 
VII, IX, X, XIV, and XV. 
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he has heard, for no one is permuted to relate [on the au* 
thority of the Prophet] information which may or may-not 
be true. So we accept the decision of the public because we 
have to obey their authority, and we know that wherever there 
are sunnas of the Prophet, the public cannot be ignorant of 
them, although it is possible that some are, and we know that 
the public can neither agree on anything contrary to the sunna 
of the Prophet nor on an error. 

482. Someone may ask: Is there any evidence in support of 
what you hold? 

483. [$hafi‘i] replied: Sufyan [b. ‘Uyayna] told us from *Abd 
al-Malik b. ‘Umayr from *Abd al-Rahman b. ‘Abd-Allah b. 
Mas'ud from his father, who said: The Apostle said: 

God will grant prosperity to His servant who hears my words, 
remembers them, guards them, and hands them on. Many a trans¬ 
mitter of law is no lawyer himself, and many may transmit law 
to others who are more versed in the law than they, etc. 2 

And Sufyan [also] told us from ^Abd-Allah b. Abl Labld 
from ‘Abd-Allah b. Sulayman b. Yasar from his father, who 
said: ‘Umar b. al-Khattab made a speech at al-Jabiya in which 
he said: The Apostle of God stood among us by an order from 
God, as I am now standing among you, and said: 

Believe my Companions, then those who succeed them [the Suc¬ 
cessors], and after that those who succeed the Successors; but after 
them untruthfulness will prevail when people will swear [in 
support of their saying] without having been asked to swear, and 
will testify without having been asked to testify. Only those who 
seek the pleasure of Paradise will follow the community, for the 
devil can pursue one person, but stands far away from two. Let 
no man be alone with a woman, for the devil will be the third 
among them. He who is happy with his right [behavior], or 
unhappy with his wrong behavior. Is a [true] believer. 3 

* 

■ Only the first three words of this tradition are cited, because Shafi'i 
considered it quite unnecessary to repeat a text which he has already 
given in full in paragraph 417 above. It is reproduced in full in the 
BQIiq edition, p. 65. 

• In the year 638 the Caliph 'Umar went to al-Jabiya, a village on the 
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484. He asked: What is the meaning of the Prophet’s order 
to follow the community? 

485. [Shafi‘1] replied: There is but one meaning for it. 

486. He asked: How is it possible that there is only one 
meaning? 

487. [Shafii] replied: When the community spread in the 
lands [of Islam], nobody was able to follow its members who 
had been dispersed and mixed with other believers and un¬ 
believers, pious and impious. So it was meaningless to follow 
the community [as a whole], 4 because it was impossible [to do 
so], except for what the [entire] community regarded as lawful 
or unlawful [orders] and [the duty] to obey these [orders]. 

He who holds what the Muslim community holds shall be 
regarded as following the community, and he who holds 
differently shall be regarded as opposing the community ht 
was ordered to follow. So the error comes from separation; 
but in the community as a whole there is no error concerning 
the meaning of the Qur’an, the sunn a, and analogy* 5 


outskirts of Damascus, where he met several leading Companions For 
the text of the tradition, see Shafi'l, Musnad, Vol. II, p. 187; and Ibn 
Hanbal, VoL I. pp. 112-13, 176-81. 

♦This sentence is twice repeated in the Arabic text, in the middle and 
toward the end of the paragraph. 

* For a brief translation of the last two paragraphs, see J. Schacht, 
Origins of Muhammadan Jurisprudence, pp. 90-91. 
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Chapter XII 



[ON ANALOGY (QIYAS )] 1 


488. He asked: On what ground do you hold that [on 
matters] concerning which no text is to be found in the Book, 
nor a sunna or consensus, recourse should be had to analogy? 
Is there any binding text for analogical deduction? 

489. [Shafi‘1] replied: If analogy were [stated] in the text 
of the Book or the sunna, such a text should be called either 
God’s command or the Apostle’s order rather than analogy. 

490. He asked: What is analogy? Is it ijtihad, or are the 
two different? 

491. [Shafii]’; replied: They are two terms with the same 
meaning. 

492. He asked: What is their common [basis]? 

493. [Shafi 1 !] replied: On all matters touching the [life of a] 
Muslim there is either a binding decision or an indication as 
to the right answer. If there is a decision, it should be fol¬ 
lowed; if there is no indication as to the right answer, it should 
be sought by ijtihad, and ijtihad is qiyas (analogy) . z 

494. He asked: If the scholars apply analogy correctly, will 
they arrive at the right answer in the eyes of God? And will 
it be permissible for them to disagree [in their answers] through 
analogy? Have they been ordered to seek one or different 

1 Bulaq ed., p. 65. Analogy is also discussed in the chapters on personal 
reasoning and juristic preference (Chaps. XIII XIV). 

* Cf. Schacht, Origins of Muhammadan Jurisprudence, p. 127. 
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answers for each question? What is the proof for the position 
that they should apply analogy on the basis of the literal 
rather than the implicit meaning [of a precedent], and that it 
is permissible for them to disagree [in their answers]? Should 
[analogy] in matters concerning the scholars themselves be 
applied differently from the way it is applied in matters con¬ 
cerning others? Who is the person qualified to exercise ijtihad 
^through analogy in matters concerning himself, not others, 
and who is the person who can apply it in matters concerning 
himself as well as others? 

495. [Shafi'i] replied: [Legal] knowledge is of various kinds: 
The first consists of the right decisions in the literal and im¬ 
plied senses; the other, of the right answer in the literal sense 
only. The right decisions [in the literal and implied senses] 
are those based [either] on God’s command or on a sunna of 
the Apostle related by the public from an [earlier] public. 
These [God’s commands and the sunna] are the two sources 
by virtue of which the lawful is to be established as lawful and 
the unlawful as unlawful. This is [the kind of knowledge] of 
which nobody is allowed to be ignorant or doubtful [as to its 
certainty]. 

Secondly, [legal] knowledge of the specialists consists of 
traditions related by a few and known only to scholars, but 
others [the public] are under no obligation to be familiar with 
it. Such knowledge may either be found among all or a few 
[of the scholars], related by a reliable transmitter from the 
Prophet. This is the [kind of],knowledge which is binding 
on scholars to accept and it constitutes the right decision in 
the literal sense such,as we accept [the validity of] the testi¬ 
mony of two witnesses. 3 This is right [only] in the literal sense, 
because it is possible that [the evidence of] the two witnesses 
might be false. 

[Thirdly], [legal] knowledge derived from ijma* (consensus) . 4 

[Finally], [legal] knowledge derived from ijtihad [personal 

* Bulaq ed., p. 66. Shakir's edition reads: " just as we condemn to death 
the murderer on the strength of two witnesses/’ p. 479. 

* This subject is dealt with in Chap. XI. 
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reasoning] through qiyas [analogy], by virtue of which right 
decisions are sought. Such decisions are right in the literal 
sense to the person who applies analogy, not to the majority 
of scholars, for nobody knows what is hidden except God. 

496. [He asked]: If [legal] knowledge is derived through 
analogy—provided it is rightly applied-should [the scholars] 
who apply analogy agree on most [of the decisions], although 
we may find them disagreeing on some? 

497. [Shaft*! replied]: Analogy is of two kinds: the first, if 
the case in question is similar to the original meaning [of the 
precedent], no disagreement on this kind [is permitted]. The 
second, if the case in question is similar to several precedents, 
analogy must be applied to the precedent nearest in resem¬ 
blance and most appropriate. But those who apply analogy $ 47 * 
are likely to disagree [in their answers]. 

498. He asked: Will you give examples known to me ex¬ 
plaining that [legal] knowledge is of two kinds, the one con¬ 
sisting of the right decisions in literal and implicit senses, and 
the other of the right decisions in the literal, not the implicit, 
sense? 

499. [Shaft*!] replied: If we were in the Sacred Mosque and 
the Ka*ba is in sight, do you not agree that we should face it 
[in prayer] with certainty? 

500. He said: That is right. 

501. Shaft'! asked: [Since] the duties of prayer, [the pay¬ 
ment of] the alms, performance of pilgrimage, and the like 
have been imposed on us, are we not under obligation to per¬ 
form them in the right ways? 

502. He replied: That is right. 

503. [Shaft*!] asked: Since the duty imposed on us to punish 

the fornicator with a hundred stripes, to scourge him who $480 
casts an imputation [of adultery] with eighty, to put to death 
him who apostatizes, and to cut off [the hand of] him who 
steals, are we not under obligation to do so [only] to him 
whose offence is established with certainty on [the basis of] 
his admission? 

504. He replied: That is right. 
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505. [Shaft 4 !] asked: Should not [the decisions] be the same 
whether we were obligated to take them against ourselves or 
others, although we realize that we know about ourselves what 
others do not know, and we do not know about others by 
outward observation what we know about ourselves inwardly? 

506. He replied: That is right. 

507. [Shaft 4 !] asked: Are we not under obligation to face 
the Sacred House [in prayer] wherever we may be? 

508. He replied; That is right. 

509. [Shaft 1 !] asked: Do you hold that we [could always] 
face the Sacred House correctly? 

510. He replied: No, not always as correctly as when you 
were able to see [the Sacred House]; however, the duty im¬ 
posed on you was fulfilled. 

511. [Shaft*!] asked: Is our obligation to seek the unknown 
object different from our obligation to seek the known object? 

512. He replied: That is right. 

513. [Shaft 4 !] asked: Are we not obligated to accept the just 
character of a man on the basis of his outward behavior, and 
establish marital and inheritance relationship with him on 
[the basis of] his outward acceptance of Islam? 

514. He replied: That is right. 

515. [Shaft 4 !] said: Yet he may not be just in character 
inwardly. 

516. He replied: That is quite possible; but you are under 
no obligation to accept save what is explicit. 

517. [Shaft 1 !] asked: So is it not lawful for us to establish 
marital and inheritance relationship with him, and to accept 
his testimony, and is it not unlawful for us to kill him on the 
basis of [our] explicit [knowledge] of him? But if others should 
discover him to be an unbeliever, would it not be lawful for 
them to kill him and to repudiate marital and inheritance 
relationship or whatever else he had been permitted to do? 

518. He replied: That is right. 

519. [Shaft*!] said: Thus the obligation imposed on us 
toward the same person differs In accordance with the degree 
of our understanding of it and others* understanding of it. 
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520. He replied: Yes, for each one fulfils his obligation on 
the basis of his own understanding. 

521. [Shaft*!] said: Thus we hold concerning matters on 
which there is no binding explicit text that these should be 
sought by ijtihad—through qiyas—because We are under obli. 
gation to arrive at the right answers according to us. 

522. He asked: Are you not seeking the answer to one 
question through different means? 

523. [Shaft*!] replied: Yes, whenever the grounds are dif¬ 
ferent. 

524. He asked: Give me an example. 

525. [Shaft*!] replied: If a man admits an obligation on his 
part to God or to another person, I should take a decision 
against him on the strength of his admission; if he does not 066 
admit, I should take the decision on the evidence established 
against him; if no evidence can be established against him, 

I should take the decision on the basis of an oath taken bv 
him which might acquit him; if he refuses [to take the oath], 

I should ask the other party to take an oath and I should 
make the decision against him on the basis of the oath of the 
other party. It is understood that [one's own] admission against 
himself—owing to [one's natural] covetousness and greed—is 
more certain than the evidence of others, since they might 
make a mistake or tell a lie against another. The evidence of 
witnesses of just character against a person should be regarded sw 
as nearer to the truth than [the accused] refusal to take an 
oath, or [nearer to the truth] than the oath taken by the other 
party [against him], since the latter might not be just in 
character. Thus the decision is taken on several grounds, some 
of them stronger than others. 

526. He said: That is all right, but if he refuses to take an 
oath, we [the Hanaf! School] will tak“ the decision [against 
him] on the ground of his refusal. 

527. [Shaft*!] said: But you will have taken a decision on 
an evidence weaker than ours. 

528. He, said: Yes; however, I disagree with you on the 
source of evidence [on the strength of which you have taken 
the decision]. 
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529. [Shafi'I] said: The strongest evidence for your decision 
was his admission, although one is liable to make an un¬ 
founded or erroneous admission [on the strength of which] a 
decision might be taken against a person. 

530. He said: That is correct; for you are under no other 
obligation than that. 

531. [Shaft 4 !] asked: Do you not agree that we are under an 
obligation to take the right decision by one of two means: 

► Either by certainty based on the literal and implicit meanings, 
or by certainty based on literal, not implicit meaning? 

532. He replied: Yes, but is there any explicit text in the 
Book or the sunna in support [of your opinion]? 

533. [Shaft 4 !] said: Yes, in such examples as I have [already] 
discussed concerning the determination of the qibla for myself 
and others. [For] God said: 

And they comprehend not anything of His knowledge save what 
He willeth [Q. II, 256]» 

Thus God endowed knowledge to man in whatever amount 
or way He wanted; no one shall raise an objection to His 
decision; for He is quick at reckoning.* 

And He said to His Prophet: 

They ask thee about the Hour: 4 When is its arrival? 4 What hast 
thou to do with the mention of it? To thy Lord is its final 
coining [Q. LXXIX, 42-44]. 

Sufyan b. TJyayna told us 1 from al-Zuhrl from *Urwa, who 
said: 

The Prophet went on inquiring about the Hour until God com¬ 
municated to him: 1 What hast thou to do with the mention of 
it? 4 [Q. LXXIX, 43] so he stopped. 

And God said: 

Say: No one in the heavens or on earth knows the unseen except 
God [Q. XXVII, 66]. 

‘ Cf. Tabari, Tofsir , Vol. V, pp. 396-97. 

•Cf. Q. XXXIII. 

1 Bulaq ed., p. 67. 
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x- 

And God, the Blessed and Most High, said; 

With God is the knowledge of the Hour; He sends down the 
rain. He knows what is in the womb. No person knows what he 
will gain tomorrow, and no person knows in what land he will 
die. Verily God is all-knowing. All-aware [Q. XXXI, $4], 

So men are under obligation to hold opinions and to act 
in accordance with what they have been ordered [to do], pro¬ 
vided that they do not exceed the limits. However, they can¬ 
not reward themselves; only God can reward. So we ask God 
to reward us for fulfilling our duties to Him and to enlarge 
His reward [to us]. 



Chapter XIII 



[ON PERSONAL REASONING 
(IJTIHAD) ] 1 


534. He asked: On what ground do you hold that [the 
exercise of] ijtihad is permitted in addition to what you have 
already explained? 

535. [Shaft*!] replied: It is on the basis of God's saying: 

From whatever place thou issuest, turn thy face in the direction 

of the Sacred Mosque; and wherever you may be, turn your faces 

in its direction [Q. II, V45]. 4 

Regarding him who [wishes to] face the Sacred Mosque [in 
prayer] and whose residence is at a distance from it, [legal] 
knowledge instructs [us] that he can seek the right direction 
through ijtihad on the basis of certain indications [guiding] 
toward it. For he who is under an obligation to face the 
Sacred House and does not know whether he is facing the 
right or wrong direction may be able to face the right one 
through certain indications known to him [which help him] 
to face it as accurately as he can, just as another person may 
know other indications which help to orient him [in the right 

T Butaq ed., p. 76. 

* Paragraphs 1379 and 1380 (of Shakir's ed.) are omitted because 
ShafiTs answer to the interlocutor’s question on the meaning of “direc¬ 
tion " is confined to citing a verse of poetry without actually giving 
directly the meaning of the term. Besides, this is a repetition of para¬ 
graph 109 (Shakir's ed.). 
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direction], although the direction sought by each person may 

be different from that sought by the other. 8 

^536. He asked: If I agree with you on this [matter], I should 

agree with you on the permissibility of disagreement in other 

matters. 

537. [Shaft*!] replied: You may hold whatever opinion you 
like. 

538. He asked: I hold that [that disagreement] is not per¬ 
missible. 

539. [Shaft*!] asked: Let us [assume that] you and I, who 
know [the direction of] this road, [hold different opinions]: 
I hoid.that the qibla is in this direction; but you may disagree 
with me. Who should follow the opinion of the other? 

540. He replied: Neither one is under an obligation to 
follow the other. 

541. [Shaft*!] asked: What should each one do? 

542. He replied: If I hold that neither one should perform 
the prayer until he is certain [of the right direction], both 
might not know with certainty the unknown object. Thus 
either the prayer [duty] should be abandoned, or the obliga¬ 
tion of the qibla waived so that each one can pray in whatever 
[direction] he wishes. But I am not in favor of either one of 
these two [opinions]—I am rather bound to hold that each one 
should pray in the direction he believes [is right] and he would 
be under no obligation to do otherwise. It is also possible to 
hold that while each one is ordered to seek the right [solution] 
on the strength of the literal and the implicit meaning [of the 
duty], neither shall be responsible for the error [which might 
be committed], in the implicit—not the literal—meaning [of 
the duty]. 

543. [Shaft*!] said: Whatever opinion you may hold is a 
proof against you, because you have distinguished between 
[the validity of] decisions taken in the literal and the implicit 
[senses], a distinction for which you have already criticized us 

•The translation of this paragraph is based on the Bfllaq edition (p. 
67) owing to the difficulty, as Shlkir rightly points out (p. 488, notes 
2-3), of deciphering the Rabl* MS. 
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by saying: " If they disagree [on the qibla, etc.]/' 4 one of them 
must be in error. 

544. He replied: That is right [I did]. 

545. [Shaft*!] asked: You have held that the prayer was per¬ 
missible despite your awareness that one of them was in error; 
it is even possible that both may have been in error. I have 
added: Such [a distinction] would be binding on you in [the 
cases of] testimonies and analogical deduction. 

546. He replied: I hold that [such an error] is inevitable, 
but it is not intentional. 

547. [Shaft*!] said: God said: 

O belivers, do not kill the game when you are in pilgrim sanctity; 
whosoever of you kill it intentionally, there shall be compensa¬ 
tion equal to what he has killed, in flocks as shall be judged by 
two men of just'character among you, an offering to be delivered 
at the Ka'ba [Q. V, 96]. 

Thus God ordered [men] to pay compensation [in kind], to 
be determined by two men of just character. Since the eating 
of game in general was prohibited, compensation for animals 
taken by hunting shall be by other [edible animals] equal to 
their size. Some Companions of the Prophet made decisions 
[to the effect] that the compensation for the hyena is a ram, 
for the gazelle a goat, for the rabbit a she-goat, and for the 
jerboa a kid.® [Legal] knowledge instructs [us] that equal com¬ 
pensation means compensation in kind, not in prices, for if 
decisions were taken on the basis of prices they woifrld vary, 
owing to the variation of the prices of game from qne town 
and one time to another, even though legal decision^should 
be the same. 

Knowledge instructs [us] that the jerboa is not quite equal 
in size to the kid, but since it is the nearest in size, it is regarded 
as equal [for this purpose]. This kind of analogy is closer to 
[the analogy of] the goat and the deer than to that of the kid 
and the jerboa. 

4 See Paragraph 556, above. 

* A jafra is a small kid about four months of age. For the Companions' 
decision, see ShawkanI, Nayl al-Awt&r, Vol. V, pp. 18-19; Shafi'J, Kitfib-al- 
Vrrm , Vol. II, pp. 175-76. 
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548. Shaft'! said: « In the event equal compensation in kind 
is for four-footed game—not birds—[such compensation] is per¬ 
missible only in accordance with 'Umar's opinion that game 
killed shall be compensated for in kind by another animal 
nearest in resemblance to it. If the game killed is larger, com¬ 
pensation shall be made by another animal nearest in size to 
it, as in the case of the hyena, the compensation for which is 
a ram; and the jerboa, though smaller than the little she-goat, 
a kid. 

Since game birds do not resemble cattle, owing to differences 
in their physical make up, compensation for those which are 
not lawfully edible shall be made on the basis of precedent 
and analogy by paying their price to the owner. It is agreed 7 
[among the scholars] that the decision as to the price should 
be on the basis of the price [of the game] in the place and the 
day [it was killed], for [prices] vary from one place and time 
to another, so that the price of a bird in one place may be one 
dirham and in another only a fraction of a dirham. 

549. Shafi'I said: 8 We are ordered to accept the testimony 
of [witnesses of] just character. Thus, if the acceptance of [the 
testimony of]* “ just character ” is stipulated, the indication is 
that we should reject [the testimony] of those who are not [of 
just character]. [Since] there is no sign in the body or speech 
of the witness of just character which distinguishes him from 
the witness lacking.it, such a sign should be sought in the 
truthfulness reflected in his behavior. Thus if his behavior 
were on the whole good—a 1 though certain things may be 
lacking, as nobody, as far as we know, is [completely] devoid 
of sin—[his testimony] must be accepted. If his sins and good 
deeds are mixed, only byijtihadmay the good be distinguished 
from the bad, but in such a case the mujtahids are liable to 
disagree. If the just character [of a person] is apparent his 
testimony must be accepted by us; but if another person finds 
him deficient in just character, the testimony must be rejected. 

* Buliq ed., p. 68. 

1 " Shift’* wid ” is omitted. 

• Bftttq cd., p. 68. 
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Thus two judges may take a decision in which one of them 
accepts [a testimony] while the other rejects it. This is [an 
example of] disagreement,^ but each judge has fulfilled his duty. 

550. He asked: Will you cite a tradition permitting [the 
exercise of] ijtihad? 

551. [Shafi'1] replied: \Abd al-*AzIz b. Muhammad [al-Dara- 
wardi] told us from Yazid b. vVbd-Allah [b. Usama] b. al-Hadi 
from Muhammad b. Ibrahim [al-Taymi] from Busr b. Sa‘id 
from Abi Qays [the client of 'Amr b. al-*A$] from ‘Amr b. 
al-*A$, who heard the Prophet say: 


If a judge makes the right decision through ijtihad, he shall be 

doubly compensated; if he errs, he shall be compensated once. 10 

\Abd al-‘Aziz b. Muhammad told us from Yazid b. al-Hadi, 
who said: I have related that tradition to Abu Bakr b. Mu¬ 
hammad b.‘Amr b. Plazm, who said: The tradition was related 
to me by Abu Salama b. *Abd al-Rahman from Abu Hurayra. 

552. He said: This is a narrative transmitted by one in¬ 
dividual which other [scholars] reject and [for which they] 
demand a proof [for its authenticity]. 

553. [Shaft 1 !] replied; You and I are capable of establishing 
its authenticity, 

554. He said: Yes. 

555. [Shaft 1 !] said: Those who reject it know what I have 
already stated concerning the authentication [of such a tradi¬ 
tion] as well as others. 11 Which 12 part [of the tradition] is in 
question? 

556. He asked: Did not the Prophet specify in what you 
related from him 13 [what kind of] ijtihad is right and [what 
kind is] wrong? 

557. [Shaft 1 !] replied: This is an argument against you. 

558. He asked: How? 


• Cf. Bulaq ed., p. 68. 

^Muslim, Vol. XII, pp. 13-14; and Abu Dawud, Vol, III, p. 299. 
11 See Chap. X, above. 

11 “ Shafi'f said " is omitted. 
l * Bulaq ed.> p. 68. 
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559* [Shafi*i] replied: Because the Prophet stated that [the 
judge] shall be rewarded for the one [i. e., the right kind of 
ijtihad] more than for the other [the wrong]; but rewards are 
not granted for things forbidden nor for intentional errors. 

For if he [the judge] were ordered to exercise ijtihad on the 
basis of the literal meaning [of the text], and his ijtihad was 
indeed on the basis of the literal meaning [of the text], his 84 * 
error would be forgiven, as I have pointed out. But the 
punishment for an error which is not permissible is not for¬ 
givable as far as I can see; however, God might forgive him. 

This is [another] example for what I have already discussed 
that one is ordered to exercise ijtihad on the strength of the 
explicit, not the implicit meaning [of the text]. 

560. He asked: This may well be, as you hold; but what is 
the meaning of “ wrong " and 41 right "? 

561. [Shafi‘ 1 ] replied: Their meaning is the same as that 
[explained in the example] of the qibla. He who can see it 
with certainty would face it correctly; but if it is out of sight, 
whether he [the person facing it] is at a distance or close to it, 
he should search for it. So some may face it correctly and 
others wrongly. Thus the facing itself is liable to be right or 
wrong, just as if one intends to relate a certain narrative con¬ 
cerning right or wrong, he says: So-and-so is right in seeking s 497 
[the right solution] for he did not fall into error, but so-and-so 

fell into error although he sought [the right solution]. bis 

562. He said: It is as you hold; but do you not agree that 
ijtihad might be right in a different sense? 

563. [Shaft 1 !] replied: Yes; for one is under an obligation 
to exercise ijtihad only in the search for an unknown object. 

If one does so, he would be right by doing what he was obli¬ 
gated to do.' This is right for him on the basis of the literal 
meaning [of the text]; only God knows the implicit meaning. 

For we know that those who disagree in their search for the 
qibla cannot be right if the qibla is in sight; but they would 
be right in seeking it by ijtihad even though they may dis- 
agree [on how to face it]. The same [reasoning] may be 
applied in such cases as [the testimony of] witnesses and others 
which I have described. 
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564. He asked: Will you give an example? 

565. [Shaft 1 !] replied: I do not think it would be explained 
by a stronger example than this. 

566. He asked: Will you give a different example? 

567. [Shaft*!] replied: God has made it lawful to marry two 
or three or four women and what our right hand possesses; 
but he made it unlawful [to marry] mothers, daughters, and 
sisters. 

568. He said: That is correct. 

569. [Shaft'!] asked: If a man purchases a slave-woman, 
whom he found clear of pregnancy, is she lawful to him? 

570. He replied: Yes. 

571* [Shaft*!] asked: after he had gone into her and she had 
given children, he discovered that she was his sister. What is 
[your] opinion about such [a situation]? 

572. He replied: His [intercourse with her] was lawful until 
he found out about her [that she was his sister]; but once he 
knew it she was no longer lawful to him. 

573. [Shaft*!] asked: So one may hold that the same woman 
was both lawful and unlawful to one man, although neither 
he nor she was responsible for the [wrong] act? 

574. He replied: In the implicit sense she was his sister 
from the beginning to the last; but in the explicit sense she 
was lawful to him so long as he did not know she was his 
sister,. and unlawful after he became aware of it. Other 14 
scholars might hold that he committed an offence, but the 
punishment wouldH)e waived. 

575. [Shaft*!] said: Whatever [the scholars] hold, they have 
distinguished between the explicit and the implicit [meanings 
of] decisions, waiving the penalty for him who exercises ijtihad 
on the strength of an explicit decision—despite the fact that 
he committed an error—but they do not waive it in the case 
of an intentional offence. 

576. He replied; That is correct. 

577. [Shaft*!] said: Similarly, a man might marry an un¬ 
lawful woman unknowingly or take a fifth [wife] who turned 
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14 “ He [the interlocutor] said " is omitted. 
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out to be his [former] wife, after the death of one of the four,' s 
and so forth. 

578. He said: Yes, there are many other similar situations. 

But 15 it is clear to those of you who are certain of truthful 
information that ijtihad should never be resorted to except 
in seeking an unknown object by means of certain indications, 
although it is permissible to those who exercise ijtihad to dis¬ 
agree [in their decisions]. 

And he asked: How is ijtihad [to be exercised]? 

579. [ShafW] replied: God, Glorified and Praised be He, 
has endowed men with reason by which they can distinguish 
between differing viewpoints, and He guides them to the truth 
either by [explicit] texts or by indications [on the strength of 
which they exercise ijtihad]. 

580. He asked: Will you give an example? 

581. [Shafi'I] replied: God erected the Sacred House and 
ordered men to face it [in prayer], when it is in sight, and to 
seek its direction [by ijtihad] when they are at a distance from 
it. And He created for them the heaven and the earth and 
the sun and the moon and the stars and the seas and the 
mountains and the wind [as guiding indications by which ssoi 
they can exercise ijtihad]. For God said: 

It is He who has appointed for you the stars, that by them you 

might be guided in the darkness of land and sea [Q. VI, 97]. 

And He said: 

And landmarks and by the stars they might be guided [Q. XVI, 

16 ]. 

Thus [God] instructed men to be guided by the stars and 
[other] indicators, and by His blessing and help they know 
the direction of the Sacred House. So those who can see it 
from their places [may perform the prayer] and those who 
cannot see it should either be informed by those who have 
seen it or seek guidance by means of certain indications such 
as a mountain, which might point to [the direction], or a star 
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indicating the north and south, or the sun* whose rising and 
setting is known, pointing out the direction for him who per¬ 
forms the evening [prayer], or the seas [which might also be 
a guiding indication] and the like. 

Thus men should seek, through the reasoning power which 
God has implanted in them, the direction in which He made 
it incumbent for them to face [during prayer]. If it is thus 
sought, through their reasoning power and their knowledge 
of the indications [pointing to it], men can fulfil their duty. 

[God] has made it clear that the duty He imposed on them 
is [to pray in] the direction of the Sacred Mosque, not always 
to face the House [al-Ka‘ba] itself. If the right direction is not 
known with the same certainty as is possessed by those who 
see it, it is not permissible to hold that one can face any 
direction one wishes without [a guiding] indication. 



Chapter XIV 



[ON JURISTIC PREFERENCE 
(ISTIHSAN) ] 1 

582. He said: I agree with you that ijtihad should 
not be exercised except for a specific object, and the object 
must be something definite that can be determined by means S 503 
of evidence or resemblance to an established object. Thus, 
it should be clear that it is unlawful for anyone to exercise 
istihsan whenever it is not called for by a narrative, whether 
the narrative is a text of the Qur'an or a sunna, by virtue of 
which an [unknown] object is sought, 2 3 just as when the Sacred 
House is out of sight it should be sought by analogy. So 
nobody is allowed to give an opinion save through ijtihad, 
and this, as you said, is seeking [to know] the right answer. 

Thus would you hold that it is permissible for anyone to 
exercise istihsan by means other than analogy? 

583. [ShafH] replied: It is not permissible for everyone 
in my opinion, [to do so], for only the scholars—not others— 
may give an opinion, and the scholars hold that a narrative 
must be followed; if a narrative is not found, analogy might 
be applied on the strength of a narrative. For if analogy were b«9 

1 Bulaq ed., p. 69. This subject is also discussed in a separate treatise 
entitled Kitab Ibtal al-lstihsan (see Shafi'I, Kitab al- C/mm, Vol. VII, pp. 

267-70, 270-77.) 

3 Literally: “an object is sought by the mujtahid ” (i. e., the person 
who exercises the istifisan) . 
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abandoned, it would be permissible for any intelligent man, 
other than the scholars, to exercise istihsan in the absence of 
a narrative. But to give an opinion based neither on a narra¬ 
tive nor on analog)', as I have already stated in the discussion 
on the Qur’an and the sunna, is not permissible according to 
[the rules of] analogy. 

581. He asked; The Qur’an and the sunna give, indeed, 
evidence in support [of ijtihad]. For since the Prophet gave, 
an order to exercise ijtihad, it should not be exercised save 
to seek an [unknown] object, and the object cannot be sought 
except through certain evidences [on the strength of] which 
analogical deduction may be made. Will you point out what 
are the analogy and the evidences which you have explained? 

585. [Shafi'i] replied: Do you not agree that if a man in¬ 
jured the slave of another the scholars would not ask a [third] 
man to fix the price of the slave, whether male or female, 
unless he were well informed about the market prices in order 
to estimate two prices [i. e. the market price and the estimated 
price] by which he would inform you of the price of a similar 
slave on that day? For such [pricing] cannot be done except 
on the basis of the [man’s] knowledge of similar cases on the 
strength of which he applies analogy. So whoever deals with 
property should not be asked to estimate the price unless he 
is well informed [about the market price]. 

So it is not permissible to ask a jurist of just character who 
is not. acquainted with the prices of slaves [the question]: 
" What is the price of this male or female slave?/' or M What is 
the wage of this worker? ” for if he estimates such prices with¬ 
out regard to similar prices, he is making his estimate wrongly. 

If that is the case in such matters as the pricing of property 
of little value, concerning which an error might easily be com¬ 
mitted by one man against another, it is all the more necessary 
that God’s orders as to what is right and wrong should not be 
applied by treating a case without due consideration or by 
dealing with it on the basis of istihsan. Istihsan is merely 
doing w’hat is agreeable. 

No one except a well-informed scholar fully acquainted 
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with the [binding] narratives should exercise it [analogy]. And 
he who exercises it should do so only on the basis of [legal] 53 ^ 
knowledge, and legal knowledge consists of the binding narra¬ 
tive on the strength of which analogy may be applied by 
means of certain indications as to what is right. So the scholar 
should always follow a narrative or have recourse to analogical 
deduction on the strength of such a narrative, just as [in 
prayer] one should either face the Sacred House when it is in 
sight or seek the direction in which it lies by the exercise of 
ijtihad through certain landmarks [when it is out of sight]. 

If he [the scholar] were to give an opinion based neither on 
a binding narrative nor on analogy he is more liable to commit 
a sin than is an ignorant person, if it were permissible for the 
latter to give an opinion. For God has not permitted any 
person since the Prophet’s time to give an opinion except on 
the strength of established [legal] knowledge. [Legal] knowl¬ 
edge [after the Prophet’s death] includes the Quran, the sunna, 
consensus, narrative, and analogy based on these [texts], as 1 S50a 
have already explained. 

Nobody should apply analogy unless he is competent to do 
so through his knowledge of the commands of the Book 3309 
of God: its prescribed duties and its ethical discipline, its 
abrogating and abrogated [communications], its general and 
particular [rules], and its [right] guidance. Its [ambiguous] 
communications should be interpreted by the sunna of the 
Prophet; if no sunna is found, then by the consensus of the 
Muslims; if no consensus is possible, then by analogical 
deduction. 

No one is competent to apply analogy unless he is con¬ 
versant with the established sunna, the opinions of [his] prede¬ 
cessors, the agreement (consensus) and disagreement of the 
people, and has [adequate] knowledge of the Arabic tongue. 

Nor is he regarded as competent in analogical [reasoning] 
unless he is sound in mind, able to distinguish between closely 
parallel precedents, and not hasty in expressing an opinion 
unless he is certain of its correctness. Nor shall he refrain 
from listening to the opinions of those who may disagree with 
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him, for he might be warned against ifpossible] forgetfulness 
or be confirmed in his right [judgment]. In so doing he must 
exert his utmost power not to be misled by personal [bias], 
so that he knows on what ground he has given one opinion 
and on what ground he has rejected another. Nor should he 
be more preoccupied with the opinion he has given than with 
the one with which he disagrees, so that he knows the merits 
of what he accepts as compared with that which he rejects. 

He who possesses a mature mind but lacks the other quali¬ 
fications we have described should not be permitted to express 
an opinion based on analogy, for he might not know the prece¬ 
dent on which he applies analogy just as a jurist of sound 
mind should not be permitted to estimate what a dirham will 
buy if he lacks the information on market [prices]. And he 
who possesses the [legal] knowledge I have described [solely] 
through memory, and is uncertain of its correctness, should 
not be permitted to express an opinion based on analogy, for 
he may not comprehend the meaning [of that knowledge]. 

Moreover, if he were good in memory but were lacking 
either in comprehension or in knowledge of the Arab tongue, 
he should not be permitted to apply analogy, for he would 
be lacking in the tool by means of which he applies analogy. 
However, we do not maintain that it is permissible only to 
follow [precedents] and not to use analogy.* But God knows 
bestl 

586. Someone asked: Will you give some examples of 
[binding] narratives on the strength of which analogy might 
be applied, and how would you apply it? 

587. [Shafi'i] replied: Every order laid down by God or by 
the Apostle for which there is evidence, either in itself or in 
some other of the orders of God or His Apostle, was laid down 
for some reason. If a case should arise for which there is no 
[specific] textual order, it should be decided on the strength 
of the case identical to it in reason for which a [specific] order 
was laid down. 

Analogy is of various kinds, and all are included under the 
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terra “ analogy." They differ from one another in the ante- s 
cedence of the analogy of either one of them, or its source, or *** 
the source of both, or the circumstance that one is more clear 
than the other. The strongest kind [is the deduction] from an 
order of prohibition by God or the Apostle involving a small 
quantity, which makes equally strong or stronger an order of 
prohibition involving a great quantity, owing to the [com¬ 
pelling] reason in the greater quantity. Similarly the com¬ 
mendation of a small act of piety implies the presumably b 7 q 
stronger commendatiqn of a greater act of piety; and similarly 
an order of permission involving a great quantity Would 
render permissible something involving a smaller quantity . 4 

588. Someone may say: Give an example of each one of ssu 
these to explain their meaning. 

589. [Shafi’i] said: The Apostle said: 

God has prohibited the shedding of the believer's blood and the 
taking away of his property, and [ordered] that only what is good 
should be thought of him. 5 


If [God] has made it unlawful for [the believer] to be 
thought of in any way contrary to the good which he mani¬ 
fests, then the thing greater than the thought implying in any 
way what is contrary to his good such as telling an untruth 
about him, should be all the more unlawful. The more this 
matter is indulged in, the stronger the order qf prohibition 
becomes. [For] God said: 


re'"' 

-v. - 


Whoever has done a particle's weight of good, he shall see it; 
and whoever has done a particle's weight of evil, he shall see it 
[Q. XCIX, 7-8]. 
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Thus what is greater than a panicle's weight of good is a 
greater commendation [of an act of piety] and what is greater 
than a particle's weight of evil is a greyer sin,® 

He [God] has made lawful for us the ufe-blood and property 


4 See KitSb lb\al allstihsan (Kitab al-Umm, Vol. VII, p. 274). 

•This is a mursal tradition for which no authority is given, although 
its substance might be found in other traditions. 

• BaydiwI, p. 807. 



of combatant unbelievers, excepting those who have made a 
compact [with us], prohibiting nothing that I remember. So 
whatever we take of their bodies, except their life-blood, and 
of their property, except the whole of it. is all the more lawful. 

Some scholars refuse to call these [rulings] analogical deduc¬ 
tion, for they hold that they fall within the meaning of what 
God has made either lawful or unlawful, and has either com- 

i*. 

mended as an act of piety or repudiated; these things are 
included in the general order itself rather than an analogy 
based on another order. Similarly this is applicable to other 
matters: whatever is equivalent (fi ma'na) to something lawful 
is lawful and what is equivalent to something unlawful is 
unlawful. They refuse to call anything an analogy unless there 
is a parallel precedent which can be determined in one of two 
ways, one of them being chosen as the answer to the exclusion 
of the other. Other scholars hold that any [ruling] other than 
the [explicit] text of the Book and the sunna is analogy, pro¬ 
vided it is in harmony with their meaning. But God knows 
best. 7 

590. Someone said: Give examples of analogy that illus¬ 
trates its varieties of clarity and arguments and the proof for 
it, other than those already stated, which the public can 
understand. 

591. [Sha&i] replied: God said: 

Mothers shall suckle their children two full years, for anyone 
who wishes the period of suckling to be complete. It is for the 
father to provide for his [daughters] and clothe them honorably 
[Q. II, 233]* 

And He said: 

And if you desire to seek someoneTo suckle your children, it is 
no fault of yours when you hand over what you have given 
honorably (Ibid.). 

And the Apostle ordered Hind, daughter of ‘Atba, to take 
from her husband’s—Abu Sufyan’s—property what was needed 


S515 


3 516 


T Cf. Schacht, Origins of Muhammadan Jurisprudence, pp^ 124-25. 
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for her and her children without asking his permission, since 
they were his children . 8 

592. [Shaft'!] said; Thus the Book of God and the sutvna 
of the Prophet indicate that it is [the duty] of the father to 
see to it that his children are suckled and that they are sup- $ 5l7 
ported as long as they are young. 

Since the child is [an issue] of the father, he [the father] is 
under an obligation to provide for the child's support while 
[the child] is unable to do that for himself. So I hold by 
analogical deduction when the father becomes incapable of 
providing for himself by his earnings—or from what he owns— 
then it is an obligation on his children to support him by 
paying for his expenses and clothing. Since the child is from 
the father, he [the child] should not cause him from whom 
he comes to lose anything, just as the child should not lose 
anything belonging to his children , 9 because the child is from 
the father. So the forefathers, even if they are distant, and the 
children, even if they are remote descendants, fall into this 
category. Thus I hold that [by analogy] he who is retired , 10 
and in need should be supported by him who is rich and 
[still] active . 11 

The Prophet made a decision that a slave sold with a defect $ 5 ^ 
which became known only after he was employed could be 
returned, with the purchaser retaining the profit [derived from 
the slave’s employment] on the ground that he was responsible 
for the slave [during the latter’s employment ]. 12 

We conclude that if it were not stipulated in the sale trans- 
action that the profit should be part of the price [the profit 
belongs to the purchaser], since the slave is a piece of property 
belonging to his owner, and if the slave should die, his price 
would be a loss to him who had purchased him. So the profit 
belongs to the purchaser because it was earned when the slave 

8 Bukhari, Vol. Ill, p. 489; Shawkani, Nayl al’Awtdr, Vol. VI, p. 342; 

Shafi’I, Kitdb al-Umm, Vol. V, pp. 77-78. 

9 Singular in the Arabic text. 

10 Literally; “ Without an occupation." 

11 Cf. Tabari, Tafsir , Vol. V, pp. 30-44, 71-76. 

• 2 See paragraph 447, above. 



was in his possession and under his responsibility. We hold 
[by analogy] the same opinion about the fruit of palm trees; 
the milk, wool, and young of cattle; the children of a slave- 
woman; and anything that may be produced while in the 
possession and responsibility of the purchaser, including the 
[right of] intercourse with a slave-woman who is a thayyib, 
and the use of her service. 

593. [Shafi'i] said: Some of our fellow jurists as well as 
others have disagreed with us on this matter. 

One of them held: The profit, the service, 13 and the property 
of male and female slaves, except the right of intercourse, 
belong to the purchaser, who has the right to return [the 
female slave] if he discovers any defect in her. He added: 

He has no right to return the female slave if he enters into 
sexual intercourse with her even if she were a thayyib. Nor 
is he entitled to the fruit of palm trees or the milk and wool 
of cattle, or the children of slave-women, for all of these—the 
cattle, the children of the slave-woman, the palm trees, and $519 
the profit—are not in the category of the. slave. 

594. Shaft*! said: 14 I asked one of those who held this 
opinion: Do you not agree that the two [i. e„ the slave and 
the profit, etc.] belong together in that both were produced 
while in the possession of the purchaser and there was no 
stipulation concerning them in the sale transaction? 

595. He replied: Yes, but the two must be distinguished 
because the fruit which the purchaser has received from the 
palm, the children he has received from the female slave, and 
the young he has gained from the cattle have been produced 
by them, while the slave’s profit does not accrue [directly] 

from him but results from his employment. S 520 

596. [Shaft*!] asked: If a critic raises an objection in line 
with your reasoning and says: Since the Prophet decided that 
the profit belongs to him who bears responsibility, and since ~ 
the profit cannot be earned except by employment and this b 71 
might deprive the master of the slave’s service, do you not 

18 Bulaq ed., p. 72. 

x *Ibid H p. 72. 
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agree that the master is entitled to the slave's profit in lieu 
of the service rendered [to the employer] and the expenses for 
the [slave’s] subsistence? But if a gift is given to him [the 
slave], which cannot divert him from his master’s service, it 
should not be given to the second but to the first owner. 

597. He replied: No, it should be to the second, in whose 
possession the slave was when the gift was given. 

598. [Shaft*!] said: But [the gift] is not a profit, for it falls 
in a category other than that of profit. 

599. He said: Although it is not, neither can it be con¬ 
sidered [to have been produced] by the slave. 

600. [Shaft*!] said: Its meaning must be distinguished from 
that of profit, for it belongs to a different category. 

601. He said: Although it falls in a different category, it 
was given [to the slave] while he was in the possession of the 
purchaser. 

602. [Shafi'I] said: The fruit and the other products were 
produced while their [sources] were in the possession of the 
purchaser. So if the fruit were picked from the palm tree it 
should no longer remain a part of the tree and might be sold 
without it just as the tree might be sold without the fruit. 
The same [reasoning] applies to the product of the cattle. 
However, the profit [from the slave] would more appropriately 
be returned with the slave, because sometimes it seems to 
acquire a quality which the fruit of the date palm has, if it 
were permissible that one of the two should be returned. 

- Some of our followers have agreed with us on [retention of] 
the profit and on the [permissibility of] sexual intercourse 
with the thayyib [slave-woman] and on keeping the fruit of 
the palm trees; but they have disagreed on [the right to retain] 
the children of the slave woman. 

Since all of them have been produced while [the property 
was] in the possession of the purchaser, they fall in the same 
category and no other [opinion] is right; for the slave’s master— 
the purchaser—can claim only the [slave’s] profit and his ser¬ 
vice, but not what was given to him as a gift, nor what he may 
find, nor anything that he may obtain from a [hidden] treasure 


$521 
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or the like—except in the form of profit or service rendered— 
nor the fruit of palm trees, nor the milk of the cattle nor any¬ 
thing else, for all of them do not fall in [the category of] profit. 

603. Shaft*! said: 15 The Apostle of God has prohibited [the 
exchange of] gold for gold, date for date, wheat for wheat, 
and barley for barley unless in equal quantities and delivered 
immediately. 1 ® 

Since the Prophet excluded (with regard to these kinds of 
edibles, concerning which men were so greedy that they sold 
them by measure) two categories: one, that a thing should 
be sold for an equal quantity with one a cash sale and the 
other with deferred payment; and the second, that one of the 
things might be more than the other when delivered by hand, 
so whatever is in these categories is unlawful, by analogy. Such 
kinds are all edibles when sold by weight, for all have the 
common attribute that they are edible and potable, since the 
latter's meaning falls within the former’s. To the public, these 
materials [foodstuffs] are either basic food or plentiful or both. 
I have found that when such foodstuffs (as honey, clarified 
butter, olive oil, sugar, and other [foodstuffs] which are edible 
and potable) become scarce, men sell them by weight, for 
weighing is more accurate than measuring and its meaning is 
included in measuring. 

604. Someone may ask: Is it possible that the thing sold by 
weight is analogous to the thing sold by gold and silver in 
weight, so that things exchangeable by weight would be more 
appropriate for analogy than things exchanged by measure? 

605. [Shaft 1 ! said]: To this it may be replied: That which 
prevented us from taking the position you have described, 
which confines the analogy of things that are weighed to other 
things that are weighed, is that valid analogy occurs when you 
make one thing analogous to another in decisions in which 
one case would be the same as the other. If you were to make 
honey and clarified butter analogous to dinars (gold coins) 
and dirhams (silver coins) and were only declaring the 


11 Ibid. 

l€ See paragraph 271, above, and ShSfil, Kitab al-Umrn, Vol. Ill, p. 12. 
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superiority of some things over others to be illegal when they 
are of one kind, on the analogy of gold and silver coins, then 
would it be proper for honey and clarified butter to be bought 
for cash with gold and silver coins on [the same basis as a 
transaction including] payment at an appointed time? 

606. If he says; It [the sale] should be permitted in ac¬ 
cordance with that which the Muslims permitted. 

607. [Shaft*! said]: The reply to this may be: The permissi¬ 
bility of the Muslims indicated to me that they did not do so 
by analogy. If it were by analogy, the decision in one case 
would be the same as in the other. So it would not be legal 
unless [the thing] were sold for ready money, just as gold and 
silver coins may not be exchanged except for ready money. 

608. Should he ask: If analogy were applied on the basis 
of measuring, would you apply the same rules? 

609. [Shaft*!] replied: That is correct; I make no distinction 
under any circumstances. 

610. He asked: Is it not permissible for you to purchase a 
mudd [a measure] lT of wheat, delivered on the spot, for three 
ratls [measures] 18 of olive oil to be delivered at an appointed 
time? 

611. [Shaft*!] replied: This is not permissible, for nothing 
edible or potable can be [exchanged lawfully] for other kinds 
of things to be delivered at an appointed time. 19 For the rule 
of [exchanging] foodstuffs by measure applies to [exchanging] 
foodstuffs by weight. 

612. He asked: What is your opinion about the [exchange 
of gold] dinars for [silver] dirhams? 

613. [Shaft*!] replied: That is unlawful in itself. Edible 
[things] are not analogous to it, for they are not in the same 
category. The [exchange of] measured edibles- is not lawful 

17 The mudd is a grain measure equivalent to 1£ of a rati in the Hijaz 
and 2 in ’Iraq. 

18 The ra|l is a measure of weight approximately equivalent to a pound 
(in Egypt). 

19 This paragraph i$ written on the margin of al-Rabl* MS (Cf. Bulaq 
ed.. p. 72). 
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in itself; only the analogy of what is equivalent in measure 
or weight applies to it, because they fall in the same category. 

614. He asked: What is the difference between the [ex¬ 
change of] dinars for dirhams? 

615. [Shafi'f] replied: I know of no scholar who disagrees 
on the permissibility of exchanging foodstuffs by measure or 
by weight for dinars and dirhams to be delivered at an ap¬ 
pointed time, but [such an exchange] would be unlawful if 
it is made by [gold] dinars for [silver] dirhams. Nor do I know 
any scholar who denies that if I discover a mine and pay the 
right [tax] on my profit from it, I should each year pay its 
zakat (legal alms) if the silver or the gold from it remains a 
year [or more] with me. And if X were to harvest grain from 
my land, having paid its kharaj (land-tax), and it remained 
with me for a year, there would be no zakat due from me for 
it. And if I were to destroy something belonging to a man, its 
value might be paid in gold or silver coins, because they are 
the [measure of] prices of all the property of a Muslim, except 
in cases of blood-money [which may be paid in camels]. 

616. He said: That is correct. 

617. [Shafi f i] said; Thus things differ by [differentials] less 
than what 1 have described to you. 

618. [Shafi f I] said: 20 We have found that it was generally 
agreed among scholars that the Prophet decreed that [the 
diya] for unintentional homicide committed by a free Muslim 
against another shall be one hundred camels to be paid by the 
‘aqila. 21 It is also generally agreed that the [diya] shall be 
[paid]-within three years, one-third each year on the basis of 
specified years. Several meanings of analogical deduction are 
implied in this [decree]; some of them which 1 may remember 
are the following: 

We have found that it was generally agreed among scholars 
that if a free Muslim commits an intentional offence against 
the life or limb of a person or destroys his property, the com- 

*° Bulaq ed., p. 73. 

,l The *aqila is a term applied to the killer's male relatives who are 
under obligation to pa^ the diya or blood-money. 
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pensation shall be paid out of his own property; but if the 
offence were unintentional, it shall be paid by his ‘aqila. 

We have found them [the scholars] agreed that the 'aqila 
pays one-third of the diya for an offence [in the category] of 
injuries and upwards. But they have disagreed on the pay*, 
ment of less than one-third [of the diya]. Some of our fellow 
jurists held: The f aqila should pay compensation for al- 
muwaddiha 22 and upwards, [equal to] half of the one-tenth 
[of the diya] arid upwards; but he should not pay for injuries 
less than that.* 3 

I have said to some of those who stipulate the payment of 
half of the one-tenth but not anything less: Can analogy ever 
be sound on the basis of the sunna but in one of two forms? 

619. He asked: What are they? 

620. [Shafi'I] replied: First, since the Prophet decreed that 
the diya shall be paid by the ‘aqila, I should follow his ruling; 
anything less than the diya should be paid out of the offender's 
property. No other analogy can be applied on the basis of the 
diya, for in principle it should be more appropriate for the 
offender than for the others to pay the compensation for his 
offence, just as in the case of intentional injuries. Since God 
has decreed that whoever commits an unintentional killing 
shall pay the diya and set free one slave, I hold that the slave 
shall be paid out of the [offender's] property—since the offence 
is his—, but the diya would be excluded on the basis of the 
[Prophet's] ruling. On the basis of this ruling I hold that 
anything less than the diya should be paid out of the [offen¬ 
der's] property, since it is more appropriate for him to pay 
than for others, just as I hold that the wiping of the shoes is 
permitted on the strength of a tradition from the Prophet, 
without regarding it as a precedent for analogy. [Secondly], 
analogy may take another form. 

621. He asked: What is it? 

622. [Shafi‘1] replied: Since the Prophet has excluded unin- 

a * Al-muwaddiha is a category of an offence involving a wound reaching 
to the bone. 

S3 This is the doctrine of the HanafI school of law. 


* 


§328 


3529 


S 530 



5Hafi *1 *s Risdla 317 


tentional offence, against life from offences other than those 
involving life [i. e., the limb] and from intentional offence 
against life, requiring the ‘aqila to pay [the diya] for the unin¬ 
tentional offence because it is the greater amount, I hold that 
the 4 aqila shall be liable to pay for what is less [than the diya] 
in an unintentional offence, since it is more appropriate for 
him to pay it than the greater amount or what falls in that 
category. 

623. He said: This is the more appropriate meaning as a 
basis for analogy, but it is not a case parallel to the wiping 
of the shoes. 

624. [Shafi*I] said: That is in agreement with your opinion, 
for the scholars are agreed that the *aqila should pay one-third 
or more [of the diya]; and their agreement is an evidence that 
they applied the analogy of the payment of compensation of 
what is less than the diya on the [basis of the] payment of 
[full] diya. 

625. He said: That is right. 

626. [Shafii] said: Our master [Malik b. Anas] said: “ The 
best opinion that I have heard is that the 'aqila should pay 
one-third of the diya upward/* and he said that this is the 
opinion acceptable to him. 24 Do you not agree that a critic 
might advance two points [against such an opinion]? 

627. He asked: What are they? 

628. [Shafii] replied: You and I are agreed that the 'aqila 
should pay one-third or more of the diya; but we are in dis¬ 
agreement on the payment of the smaller amount. So the 
proof is established by your agreement and mine on the pay¬ 
ment of the one-third, but you are unable to produce a tradi¬ 
tion in support of the payment of the smaller amount. What 
would be your answer? 

629. He replied: I should say this: My agreement [with 
you] is based on a ground different from your agreement [with 
me], for my agreement is based on the analogy that since the 
‘aqila pays the greater amount [of the diya] he should also be 
responsible for a smaller amount. For who has limited the 


S531 


14 Malik, Vol. II, p. 865. 



318 ISLAMIC JURISPRUDENCE 


amount to one-third? Do you not agree that someone might, 
argue: “ The [‘aqila] should pay nine-tenths [of the diya] 
rather than the smaller amount? " 

630. [Shafi'i] said: If he holds that one-third [of the diya] 
is too much for whomever pays it, I hold [likewise] that it is 

too much and that it should be paid by some one jointly with $533 
him or on his behalf, but no one else should pay it if it were 
the smaller amount. 

631. He said: Do you not agree that if some one possesses 
only two dirhams it would be too much for him to pay one- 
third [of the diya] and one dirham—since he would thus be 
deprived of his property—but that it would not be too much 
for one who possesses a fortune to pay one-third [of the diya]? 

632. [Shafi'i] said: Do you not agree that he [Malik] would 

not say, 41 This is our practice/’ unless the matter had been 
agreed upon among the scholars in Madina? $533 

633. He said: Is not an opinion agreed upon in Madina 
stronger than a narrative related by one individual? For 25 
why should he relate to us a weak narrative related by one 
individual and refrain from relating to us a stronger and 
binding matter agreed upon [among the scholars]? 

634. [Shafi'i] asked: Supposing someone should tell you: It 
is because the narrative is rare and the agreement [about the 
matter] is too well known to be related; and should you your¬ 
self say: This is a matter agreed upon? 

635. He replied: Neither I nor any of the scholars would 
say: “ This is [a matter] agreed upon,” unless it were [a matter] 
about which you would never find a scholar who would not 
repeat it to you and relate it from a predecessor, such as that 

the noon-prayer has four [cycles, rak'as] and that wine is for- S 5 M 
bidden, and the like. I sometimes find one who says: 44 The 
matter is agreed upon/’ but I often find scholars in Madina 
who say the opposite, and I find that the majority [of scholars] 
of other cities oppose what is said to be “ agreed upon.” 2(1 

” “ He said ” is omitted. 

20 On the controversy with Malik and his followers, see Shafi'i, Kitdb 
al'Umm, Vol. VII, p. 188, and Ikhtilaf abHadxth, ibid., pp. 147-48. 
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636. [Shafi‘1] said: I pointed out to him that he [the critic] 
might object to your opinion: “ No blood-money [should be 
paid] for less than al-muwa<J<jiha/' just as he objected to the 
payment of the one-third [of the diya]. 

637. He replied: The evidence for that is that the Apostle 
made no decision on cases relating to [offences] less than 
al-muwaddiha. 

638. [Shafri] asked: Do you not agree that a critic may raise; 
an objection by saying: “ I will make no decision relating to 
injuries less than al-muwa<j<jiha, because the Apostle made no 
decisions on such matters/' 

639. He replied: He has no right to say so, for if [the 
Apostle] made no decision on such matters, it does not follow 
that he waived the payment of compensation for such injuries. 

640. [Shafii] said: He may also hold that if he [the Prophet] 
did not order the ‘aqila to pay blood-money for offences less 
than abmuwaddiha he did not prohibit the "aqiia from paying 
the blood-money for less than al-muwa<Jdiha; lor if he had 
made a decision [relating to compensation paid by the 4 aqila] 
Cor al-muwa<J<jiha, but not for offences less than that, it does 
not follow that the ’S.qila should not pay compensation for 
offences less than al-muwa<J<Jiha [on the ground] that if it 
pays the greater compensation it must pay the smaller one, 
just as you and I have already agreed on this matter when 
you raised an objection to us. If it is permissible for you to 
hold such an opinion, it would be permissible to hold it 
against you also. 

If the Prophet made a decision that the *aqila should pay 
half of the one-tenth [of the compensation for al-muwad<Jiha], 
would it be permissible to hold that [the *aqila] should pay 
either half of the one-tenth [of the diya] or the [full] diya, 
but not an amount between the two, for this should be paid 
by the offender! This is an opinion that it is not permissible 
for anyone to hold, nor should one hold that the 'aqila should 
pay compensation for all unintentional offences, even if it were 
only one dirham. 

641. [Shafi*I] said: Some of our fellow jurists held: If a free 
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man commits an unintentional offence against a slave resulting 
either in the latter's death or in an injury less than death, S53e 
the [compensation] shall be paid out of the offender's property— 
not by the 'aqila—for the 'aqila is under no obligation to pay 
the compensation for a slave. 

We maintain that this is an offence committed by a freeman. 

For since the Apostle decreed that the compensation paid by 
the ‘aqila covers an offence committed by a freeman uninten¬ 
tionally, [the freeman's] offence against a slave, if it were unin¬ 
tentional, must be included [in the Prophet's decree]. But 
God knows best! 

You [the interlocutor] have already agreed with us [on this 
matter], and have held that he who holds that the 'aqila is 
not liable to pay compensation for a slave holds that no com¬ 
pensation shall be paid by the 'aqila for an offence committed 
by the slave, for the slave himself should be responsible for it, 
not his master. Thus you have held an opinion similar to 
ours and have regarded our argument, based on the sunna, 
as valid. 

642. He replied: That is right. S537 

643. [Shafi'i] said: I have added: Your fellow juristfs] as 
well as some of our fellow jurists held: Compensation for an 
offence committed against a slave is [equal to] the slave's price 
just as the compensation for an offence committed by a free¬ 
man is [equal to] his diya. Thus [the compensation] for the 
loss of an eye is half of the slave's price and for al-muwa<J<Jiha 
half of the one-tenth of his price. 27 However, you have dis¬ 
agreed with us on this matter and have held that the [com¬ 
pensation] for the slave's offence is less than his price. 

644. He replied: First, let me ask you to give the proof for 
the opinion that the [compensation] for the slave’s offence is 
[analogous to] the diya. Is it based on a narrative or on an 
analogy? 

645. [Shafi'i] replied: It is on a narrative from Sa'Id b. al- 
Musayyib. 

646. He asked: Will you relate it? 
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647. [Shafi<i] replied: Sufyan [b. ‘Uyayna] told us from Ibn 
Shihab al-Zuhrl from Sa‘id b. al-Musayyib, who said: “ The 
blood-money of the slave is [equal to] his price/' and I have 
heard it repeated by him [al-Musayyib] several times. He may 
have added: “just as [the compensation] for an offence com¬ 
mitted by a freeman is .[equal to] the diya/' Ibn Shihab said: 
Others have added: “[The price of the slave] shall be esti¬ 
mated in the same manner as that of a commodity." 28 

648. He asked: I have asked you to relate a [binding] narra¬ 
tive [i. e., a tradition] in support of your argument. 

649. [Shafii] replied: I have already said that I know of no 
narrative from an authority earlier than Sa*Id b. al-Musayyib. 

650. He said: His [Ibn al-Musayyib’s] opinion is not a 
proof. 

651. [Shaft?] said: 29 I have not claimed that it is a proof 
to be rejected. 

652. He asked: What is the proof? 

653. [Shafi?] replied: It is an analogy [based on the case] 
of the criminal offence committed by a freeman. 

654. He said: [The compensation for the slave] differs from 
the diya of the freeman, because the latter is specified, while 
the former is equal to his price, just as commodities—such as 
camels, beasts and the like—are priced. 

655. [Shafi‘1] replied: This argument, in support of those 
who hold that the *aqila should not pay compensation for the 
slave, is against you. 

656. He asked: In what way? 

657. [Shaft?] replied: One may say to you: Why do you 
hold that the 'aqila pays the slave's price [as compensation], 
if the offence is committed by a freeman who is in possession 
of the price, while if the offence is committed against a camel, 
the compensation should be paid out of the offender's property? 

658. He said: Because it is unlawful to take the [slave's] 
life. 

»*Cf. Bulaq cd., p. 74; and Shift?, Kitab al-Umm, Vol. VI. pp. 90-91. 

" Buliq cd., p. 74. 
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659. [Shaft 1 !] asked: Is not the camel's life unlawful to the 
slayer? 

660. He replied: Not in the same [degree] as that of a 
believer. 

661. [Shaft*!] asked: One may argue that the slave's life is 

not of the same [degree of] unlawfulness as that of the free- $^ 
man. He added: If it is, should the ‘aqilapay the blood-money? 

662. He replied: Yes. 

663. [Shaft*!]; asked: [Is not] God’s judgment concerning 
the unintentional killing of a believer that a diya should be 
paid and a slave freed? 

664. He replied: That is right. 

665. [Shaft 4 !] asked: Do you not hold that [the compensa¬ 
tion] for a slave is the freeing of [another] slave equal in 
price—as in the case of a freeman—and that the price is like 
a diya? 

666 . He replied: That is right. 

667. [Shaft*!] asked: Do you not hold that you would kill 
a freeman [in retaliation] for the killing of a slave? 

668 . He replied: That is right. a341 

669. ’[Shaft*!] said: Have we not both held that a slave shall 
be killed for the [killing of another] slave? 

670. He said: I hold the opinion you hold. 

671. [Shaft*!] said: It is your opinion and mine that [the 
slave] and the freeman are liable to the same penalty for what¬ 
ever offense they may commit, and that the camel falls in the 
same category concerning the payment of compensation that 
is equal to its price? On what ground have you based your 
opinion that the [compensation for the slave's] offence should 
be equal to that for an offence against a camel, putting it in 
[the category of] the smaller amount rather than in the cate¬ 
gory of the diya of the freeman? [The slave] and the free man 
possess five things in common and differ in one. Would it not 
be more appropriate to apply analogy to the [situation in 
which the slave and the freeman possess] five points in common 
than to the situation in which they possess only one? In fact, 
the slave possesses further points in common with the freeman, 
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[namely,] that whatever is unlawful for the one is unlawful 
for the other, and that both are liable to [the same] penalties 
and that they are under the [same] obligations concerning the 
performance of prayer and the observance of fasting as well 
as other duties, while animals are under no such obligations. 

672. He said: I hold that the [slave’s] diya should be equal 
to his price. 

673. [Shaft 1 !] asked: [Since] you hold that a woman's diya is 
equal to half that of a man, why should [the compensation 
for] offences against her not be equal to her diya, just as [the 
compensation for] an offence against a man is equal to his 
diya? [Shaft 1 !] added: If the diya consists of camels [to be paid] 
in three years, do you maintain that the camels would be 
regarded as a debt? If so, why do you object to the sale of 
camels by deferred delivery? And [if you apply analogy], why 
do you do so on the basis of diya rather than on the basis of 
either the sale agreemeent [of the slave], or the dowry, 80 while 
you permit the camel to be regarded in all these cases as a 
debt? Thus you have [taken a position] contradictory to 
analogy as well as to the text of a tradition from the Prophet 
to the effect that he had borrowed a camel [the price of which] 
was paid later as a debt? 

674. He replied: Ibn Mas‘ud has objected to this [kind of 
a transaction]. 

675. [Shaft 1 !] asked: Is there anyone whose authority is 
equal to that of the Prophet? s 

676. He replied: No, if [the tradition] from the Prophet is 
well authenticated. 

677. ,[Shafi‘T] said: It is well authenticated [by the Prophet's 
precedent] that he borrowed a camel which was later paid 
back—a case on diyas well known to you and to us. This 
[precedent] is a sunna. 

678. He asked: What is the narrative for analogical de¬ 
duction? 

679. [Shaft*!] replied: Malik [b. Anas] told us from Zayd b. 
Aslam from ‘Ata* b. Yasar from Abu Rafi\ who said: 
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16 Shafil, Kiidb al-Umm , Vol. Ill, p. 106. 
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The Prophet borrowed a camel from a certain man. Upon* 
receiving several camels [later] he ordered me to pay back [the 
debt], but I told him: I find that every one of these camels u 
superior. ' Give it to him [the man from whom the camel was 
borrowed], for the best of men shall have the best in payment 
[of the debt]/ « S544 

680. He asked: What is the narrative which cannot be re¬ 
garded as a basis for analogy? 

681. [Shafi'i] replied: Whenever God has established a 
textual order for which a qualifying sunna is provided by the 
Apostle specifying a certain modifying permission to the ex¬ 
clusion of another, such an order of permission should be 
obeyed provided it is not regarded as a precedent for other 
orders of permission. The same [reasoning] applies to certain 
specifying sunnas which the Apostle may have laid down to 
qualify general rules. 

682. He asked: For example? 

683. [Shaft 1 !] replied: God has imposed [the duty of] ablu¬ 
tion on all who rise up from sleep to perform the prayer and 
said: 

When you stand up for the prayer wash your faces and your 
hands up to the elbows, and wipe your heads and your feet up 
to the ankles [Q, V, 8]. 

[God] meant that the washing of the feet is included [in the 
ablution], just as other limbs arc included. But since the *545 
Apostle practised the wiping of the shoes, we should not wipe 
by analogy the turban, the veil, or the gloves. Thus the duty 
of "washing the limbs is confirmed, while the wiping of the 
shoes is permitted only by the Prophet s order to the exclusion 
of wiping other things. 82 

n AbO Diwud, Vol. Ill, pp. 247*48; and Shafi I, Kit&b al'Umm , Vol. Ill, 
pp. 103, 100*108. 

••Some jurists maintain that there are traditions to the effect that the 
Prophet permitted the wiping of the turban. See Aba Dawud, Vol. I, 
p. 36; Tirmidhi, Vol. I, pp. 170*73; and Shawkint, Nayl al-Awt&r , Vol. I, 

pp. 181*84. 
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684. He asked: Would you regard this [tradition] as con¬ 
tradictory to the Qur’an? 

685. [Shaft*!] replied: In no circumstance can the sunna 
contradict the Qur’an. 

686 . He asked: What is the meaning [of this tradition] in 
your opinion? 

687. [Shaft*!] replied: It means that one should [always] 
wash his feet if the shoes were not worn in cleanliness. 

688 * He asked: Is this [meaning] permissible in the [Arab] 
tongue? 

689. [Shaft*!] replied: Yes, just as it is permissible for any¬ 
one who has [already] performed the ablution to stand up in 
prayer—for it is not, the ablution that is desired—on the 
strength of the Apostle's [precedent] that he performed two 
or more prayers with one ablution. 63 

Also, God said: 

The thief, male and female, cut off their hands as a recompense 

for what they have earned: [an exemplary]- chastisement from 

God. God is All-mighty, All-wise [Q. V, 42]. 

Just as the sunna indicated that God did not mean by 
" cutting off M [a penalty] for all kinds of thieves, so the Apos¬ 
tle's sunna indicated that he meant by the prescription of the 
wiping of the shoes that he who wears them need not wash 
his feet if they were clean. 

690. He asked: What are the like examples in the sunna? 

691. [Shaft*!] replied: The Apostle prohibited the exchange 
of dates for dates except in equal quantities. Asked about the 
exchange of fresh dates for dry dates, he inquired: 11 Will the 
dates lose weight when dry?" “ Yes/' he was answered; and 
he ordered the prohibition of such an exchange. He also pro¬ 
hibited muzabana, an exchange of a known quantity for an 
unknown which may include riba. These are examples which 
fall in one category. However, [the Prophet] permitted the 
sale of *araya for dry dates.* 4 So we have permitted [the sale 

•• Abu Dawud, Vol. I, p. 44; Tirmidhi, Vol. I, pp, 86*91; ShawUni, 
Nayl aUAw[aT t Vol. I, pp. 230-51; Tabari, Tafsir , Vol. X, pp. 7-81. 

• 4 Sec paragraph 347, above. 
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of] ‘araya on the strength of the [Prophet's] permission, although 
it is the exchange of fresh dates for dry dates, and it falls in 
the category of muzabana with its conjecturing. Thus we con¬ 
firm all prohibited foodstuffs that are in the same category 
as muzabana, whether [sold] by measure or by estimate; but 
we have permitted [the sale of] ‘araya as an exception on the 
basis of his permission, qualifying the general rule of pro¬ 
hibition. Thus neither one of the two traditions is invalidated 
by the other, nor are they invalid as a precedent for analogy. 

692. He asked: What [possible] explanation would you give 
for that? 

693. [Shafi'i] replied: There are two possible explanations. 
One, is that what [the Prophet] prohibited as a general Tule 
did not include ‘araya; the other is that he may have given 
his order of permission after he had given the general rule of 
prohibition. In either case ;we have to obey his orders, by 
accepting as lawful what he regarded as lawful, and as unlaw¬ 
ful what he regarded as unlawful. 

694. [Shafi‘i] said: 85 The Apostle decreed that the diya for 
the unintentional killing of a believer is one hundred camels, 
to be paid by the *aqila. The compensation for intentional 
injuries must be distinguished from that for unintentional, 
and from wrongs, but the common factor is that a diya shall 
be paid. 

Since the Prophet decreed that each person must pay com¬ 
pensation out of his own property, not from that of another, 
except in case the free Muslim is killed unintentionally, we 
hold that the ‘aqila should pay [the diya] for the unintentional 
killing of a freeman in accordance with the Prophet's decree, 
and that for the intentional killing of a freeman a diya must 
be paid by the offender out of his own property just as the 
penalty for any other offence committed intentionally should 
be paid out of his own property. However, the analogy of 
compensation for an unintentional offence should not be 
applied to compensation for intentional killing.** 

,e Bulaq ed., p. 75. 

•• See paragraphs 618 ff., above. 
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695. Someone may ask: What should be the compensation 
paid for offences committed intentionally? 

696. [Shah 1 !] replied: God said: 

And give the women their dowries as a gift [Q. JV, $]. 

And ,He said: 

Observe the prayer and pay the zakat [Q. II, 40]. 

And He said: 

But if you are prevented, then such offering as may be feasible 
[Q. II, 192]. 

And He said: 

For those who say, regarding their wives, 1 Be as my mother's 
back,* and then retract what they have said, they shall set free 
a slave, before they touch each other [Q. LVIII, 4]. 

And He said: 

If any of you kill it intentionally, let there be compensation, 
equal to what he has killed, from his (locks, as two persons of 
just character among you shall decide—an offering to be delivered 
at the Ka'ba; or let there be an expiation, the feeding of poor 
people, or its equivalent in fasting, so that he may taste the 
mischief of his action. God has pardoned what is past, but if 
anyone repeats the offence God will take vengeance on him. God 
is mighty, taking vengeance [Q. V, 96]. 

And He said: 

The expiation of it [the broken oath] is to feed ten poor persons 
with the food you ordinarily serve to your families, or to clothe 
them, or to set free a slave; but if anyone finds not the means 
let him fast for three days [Q. V, 91]. 

The Apostle decreed that the owners of property are re¬ 
sponsible for its protection during the day [from damage by 
the flocks], but that the responsibility for any damage done 
[to the property] during the night rests with the flock’s owners.* 1 

" MMik, Vol. II, pp. 747-48; Abu Dawud, Vol. Ill, p. 298; Shawkim, 
Nay l abAivtdr , Vol. V, pp. $42-44. 
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The Book and the sunna—as well as the absence of dis- 
agreement among the Muslims—indicate that [compensation] 
must be paid by the person [responsible for the damage] in 
accordance with the due owing to God which God imposed 
on men in ways that bind them, and that no one is responsible 
for a damage done by another. Nor is it permissible for a 
person to commit an offence for which another would be held 
liable, except in the particular case for which the Prophet 
laid down a sunna, such as unintentional homicide and unin¬ 
tentional offences against other men. 

The analogy of offence against an animal or damage to a 
property or the like, which I have already described, indicates 
that [compensation] should be paid by the offender, and it is 
commonly accepted that the greater [the amount of compensa¬ 
tion] the greater the reason that it should be paid by the 
offender. So analogical deduction should not be applied to 
cases of the smaller [amount of compensation] while the 
greater and the [more] reasonable is abandoned. The com¬ 
pensation for an unintentional killing committed by a free¬ 
man against another, or any other unintentional killing or 
offence, should be paid by the *aqila on the basis of both 
tradition and analogy. 

697. Shaft*! said: 5a The Apostle decreed that the compen¬ 
sation for foeticide is a ghurra (a male or female slave). 
Scholars have estimated the price of the ghurra to be five 
camels. 39 

698. [Shaft*!] said: Since nothing has.been related from the 
Apostle distinguishing between the compensation for male 
and female foeticide, it is taken for granted that he had put 
them on an equal footing; if the foetus dies after abortion the 
compensation dor the male is one hundred camels, and for 
the female fifty. 

But it is not permissible to apply the analogy of foeticide 
to other cases [the compensation for which is] specific and in 
which a distinction is made between the female and male. 

*• Bulaq ed., p. 76. 

*• See paragraph 427; above. 
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Men do not disagree that if the foetus dies after abortion com¬ 
pensation must be full, namely, that it should be one hundred 
camels for the male and fifty for the female. The Muslims 
are agreed—as far as 1 know—that if a man causes the death 
of another none of them should be held liable to pay any 
diya or fine, and the [compensation for] foeticide should be 
paid [in like manner], whether dead or alive. 

Since the Apostle made a distinction in his decision between 
the dead and the living, which was unknown before, other 
decisions should be taken on the strength of, and in obedience 
to, the Apostle’s order. 

699. He asked: Do you know of any possible explanation 
for that? 

700. [Shafi'i] replied: I know of one, but God knows best! 

701. He asked: What is it? 

702. [Shafi'i] replied; If [the child] were not known to be 
alive—thus it would be neither necessary to pray for it nor 
could one inherit from it—the offence would be regarded as 
being against its mother and the Apostle specified [a com¬ 
pensation] the price of which the Muslims fixed, just as he 
specified [the compensation] for al-muwaddiha. 

703. He said: That is one explanation. 

704. [Shafi'i] said: Another one is that the tradition does 
not make it clear that the decision was made in favor [of the 
plaintiff]; therefore it would not be right to hold that such a 
decision was made [in favor of the plaintiff]. But if one holds 
that a decision was taken, it must be in favor of the wife not 
the husband (i. e., the mother, not the father) since if any 
offence was committed, it was against her. However, there is 
no decision to the effect that the child can be inherited from, 
for he who does not inherit cannot be inherited from. 

3 ** 

705. He said: This is a sound opinion. 

706. [ShafrI] said: God knows bestl 

707. He asked; If this is not the [right] explanation what 
else should the decree mean? 

708. [Shafi'i] replied: It is a sunna binding on men on the 
strength of which they should make decisions. 
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709. [He asked]: What should the other [i. e., analogy] be 
which the narrative indicates is a reason on the strength of 
which a decision may be made? 

710* [Shaft*!] replied: It is the binding decision of a sunna 
the meaning of which is known and on the strength of which 
analogy may be applied in like situations. 

711. He asked: Give an example other than what you 
stated, which you may remember, illustrating how analogy 
may or may not be applied, 

712. [Shafi‘1] replied: The Apostle decreed in [the case of] 
the mu$arrat the she-camel and Sheep and goats which the 
buyer has milked after the purchase—that he can either keep 
it or return it with one sa* (a measure) of dates. 41 He also 
decreed that “ the profit (ahkharaj) belongs to him who bears 
responsibility." 42 

As to " the profit belongs to him who bears responsibility/’ 
in the event a slave is bought 42 and a profit is derived from 
his employment, it would be reasonable that when a defect is 
discovered [the buyer] has the right to return the slave without 
the profit for two reasons. First, since [the slave] was not in 
the possession of the seller, he [the latter] should not have a 
share in the profit. Second, [the slave] was in my possession 
apd the responsibility was transferred from the seller to me, 
so that if the slave died the loss would be borne by me* Thus 
if I decide to keep the slave, the profit belongs to me. 

On the strength of the tradition " the profit belongs to him 
who bears responsibility M I hold that anything accruing from 
the fruits of an estate that I have purchased, the young pro¬ 
duced by the flock and the children of a slave-woman born 

* p Al*mu$atr2U is the animal which the vendor consciously does not 
milk for some time before the sale so that its yield of milk will be greater 
after the sale. The buyer soon discovers the trick of the vendor. See 
Muzani, quoting Shdfil on the- meaning of al*musarrat, in Mukhtasar 
(Kitab al-Umm, Vol. II, pp. 184-85, margin). 

41 Bukhari, Vol. II, pp. 26-27; Abu Dawud, Vol. Ill, p: 270; Shawkanf, 
Nayl al'Awtdr, Vol. V, pp .226-27. 

44 See paragraph 447, above. 

44 Literally: ° by me/' 
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after her purchase, should be regarded as a profit, because all 
of them were produced or born after they have become the 
possession of the buyer, not the vendor. 

Our opinion concerning the mu§arrat is based on the Apos¬ 
tle's order, but this case should not be [a precedent] for analogy, 
because the sale transaction was made for a specific sheep 
carrying an unknown quantity of milk and at a specific price, 
and we know that [the prices of] the milk of the sheep and 
the she-camel vary. However, since the Apostle fixed [the price 
of] the unknown quantity of the milk to be one §a* of dates, 
we accept his decision [as an exceptional order]. 

713. [Shaft*!] said: If a man buys a sheep which he, after 
milking her, decides to keep even though it turns out to be a 
musarrat, but after a month he finds another hidden defect 
in addition to the ta$riya [for which he decides to return her], 
he has the right to do so, and the milk belongs to him, because 
it is in the category of profit (kharaj) and was not included 
in the sale transaction, but was produced when the animal 
was in the possession of the purchaser; but he must give one 
$a* of dates for the milk which was in the musarrat [at the 
time of the sale], on the strength of the Prophet’s derision. 
Thus our opinion on [the price of] the milk of the musarrat 
is based on a tradition, but the ownership of the milk accruing 
after tasriya is determined by an analogy based on [the Prophet’s 
ruling]: “ The profit belongs to him who bears responsibility." 
For the ta$riya milk must be distinguished from the milk that 
accrued later, since the former was included in the sale trans¬ 
action, while the latter accrued after the buyer had taken 
possession [of the sheep]; it should not [therefore] be included 
in the sale transaction. 44 

714. Someone may ask: Is it possible that for one question 
two answers might be given? 

715. [Shafi‘1] replied: Yes, if it includes two or more dif¬ 
ferent reasons. 

716. He asked: Will you giye another example? 

44 Paragraphs 715-716 are summarized in J. Schacht, Origins of Muham¬ 
madan Jurisprudence, p. 125. 
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717. [Shafi'i] replied: A woman, upon hearing of the death 
of her husband waits for the period of the *idda and marries 
another man, but her [former] husband returns. 45 Separation 
[between the woman and her second husband] shall take place 
on the basis of the cancellation of the second marriage with¬ 
out resort to divorce and neither one shall be held liable for 
punishment. The woman has the right to keep the bride- 
price, but she has to wait for the period of the 'idda [before 
she joins her former husband]. The child [if any] belongs to 
his father. Neither the woman nor the [second] husband can 
inherit from one another. 

A decision in his [the second husband's] favor—since in the 
explicit sense [the marriage] is lawful—gives the woman the 
right to keep the bride-price, to wait for the l idda, the child 
[the right] to belong to his father, and waives the punish¬ 
ment. A decision against him [the second husband]—since in 
the implicit sense it is unlawful—invalidates the marriage [con¬ 
tract]; forbids intercourse with her after [the two spouses] have 
known [about the first husband], prohibits inheritance between 
them, and separation takes place without divorce since she 
was not a lawful wife. 

There are many other parallel situations, such as the mar¬ 
riage of the woman during the period of her 4 idda. 


** Bfllaq ed., p. 77. The structure of the passage is slightly changed for 
clarity. 
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[ON DISAGREEMENT (IKHTILAF) ] 1 


718. He asked: I have found the scholars, in former 
and present times, in disagreement on certain [legal] matters. 

Is.it permissible for them to do so? 

719. [Shafi'I] replied: Disagreement is of two kinds: one of 
them is prohibited, but I would not say the same regarding 
the other. 

720. He asked: What is prohibited disagreement? 

721. [Shafi‘1] replied: On all matters concerning which God 

provided clear textual evidence in His Book or [a sunna] 
littered by the Prophet’s tongue, disagreement among those to 
whom these [texts] are known is unlawful. As to matters that 
are liable to different interpretations or derived from analogy, 
so that he who interprets or applies analogy arrives at a decision 
different from that arrived at by another, I do not hold that 
[disagreement] of this kind constitutes such strictness as that 
arising from textual [evidence]. S560 

722. He asked: Is there any evidence which demonstrates 
your distinction between the two [kinds of] disagreement? 

723. [Shaft*!] replied: Concerning [His] disapproval of dis¬ 
agreement, 2 God said: 

Those who have been given the Book did not become disunited 

until there had come to them the Evidence [Q. XCVlIi, 3]. 

1 Cf. Bulaq ed., p, 77. 

* Bulaq ed., p. 77. 
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And He said: 

Be not like those who became disunited and went different ways 

after the Evidences had come to them [Q. Ill, 101]. 

Thus [God] disapproved of [people’s] disagreeing on matters 
concerning which they have been provided with clear [textual] 
evidence. As to matters which shall be decided by ijtihad, 
I have already given you examples such as the qibla, testi¬ 
mony, and the like. 

724* He said: Give me some examples of matters concerning 
which our predecessors have disagreed in their transmission 
and concerning which God has provided a textual command 
[in His Book] liable to different interpretations. Is there any 
indication [in that text] as to the correct interpretation? 

725. [ShafiT] replied: Few are the matters on which they 
have disagreed and concerning which we have found no evi¬ 
dence in the Book of God or the sunna of His Apostle, or an 
analogical deduction based on both or on one of them. 

726. He said: Give some examples* 

727. [Shafii] replied: God said: 

Divorced women shall keep to themselves for three [menstrual] 

periods (quru*) [Q. II, 228]. 

‘A'isha said: The [term] aqra’ or “ periods ” [means] purity; 
those who agreed with her in this meaning include Zayd b. 
Thabit, Ibn *Umar and others. 8 However, some of the Com¬ 
panions of the Prophet held that aqra* [means] menstruation, 
so that the divorced woman cannot lawfully [remarry] until 
she performs the washing after the third menstruation. 4 

728. He said: On what ground has each based his opinion? 

729. [Shafi‘1] replied: The common meaning of aqra* [in 
the foregoing narratives] is periods, and the periods in this 
case are signs indicating to the divorced women that they are 
not allowed to remarry until these periods have been com- 

•See ShSfil, Kit&b al-Umm, Vol. V, 191*92; BayhaqI, Sunan al-Kubra, 
Vol. VII, pp. 414-16. 

4 Tabari, Tafsir , Vol. IV, pp. 499-515; BayhaqI, Stinan al-Rubra t Vol. 
VII, pp. 416 18. 
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pleted. But, in our opinion, those who held that aqra’ means 
menstruation believe that [God] said that these periods con¬ 
stitute the minimum [time-limits], because such periods sepa¬ 
rate one [menstruation] from another, just as limits are the 
minimums that separate things from each other. Since [the 
period of] menstruation is shorter than that of purity, it is 
more appropriate to speak of it as a period, just as the new 
moon marks the period of division between one month and 
another. He [who held this opinion] has perhaps based it on 
the Prophet's order that the women taken captives at Aw;as 5 
should wait one menstrual period before indulging in inter¬ 
course.® So he concluded that the 'idda constituted an istibra*, 7 ’ 
and that the istibra' was one menstrual period. He also made 
a distinction between the istibra* of slave and free women and 
held that the istibra’ of the free woman followed three full 
menstrual periods after which she attains the state of purity, 
while the istibra* of the slave-woman was achieved after one 
full menstrual period after which she attained purity. 

730. He said: This is one school of thought; but why have 
you accepted a different one, since you hold that the Quranic 
communication is capable of two interpretations? 

731. [Shaft 4 !] replied: The new moon, which marks [the 
beginning of] a period of time, is a sign provided by God to 
indicate the months; but the period marked by the new moon 
is different from the [time defined by the] day and the night, 
since it is the sum of either twenty-nine or thirty just as the 
numbers thirty or twenty are totals of other numbers and 
have no other meaning. 8 So if the [term] 44 period M (qur 1 ) 
means time, it consists of a number of nights and days just 
as the *idda consists of a number of nights and days of men¬ 
struation and purity. Thus a period Tesembles limits, which 

• Awtis is a valley near the tribes of HawSzin where the Prophet's men 
assembled before the battte of Hunayn. See Ibn Hisham, Vol. 11, p. 840; 
Guillaume's translation, pp. 566-67. 

• See Abfi Dawud, Vbl. II, p. 248. 

7 Clear of pregnancy. 

*BuUq cd., p. 78. Cf. Shakir's ed., where there is a certain ambiguity 
in the text, p. 565. 
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may or may not be included within the thing bounded by the 
limits and not clearly distinguished. So [qur'} means period 
in a [special] sense. 

732. He asked: What is that sense? 

733. [Shafi'I] replied: Menstruation means the visible dis¬ 
charge of blood by the womb, while purity means that the 
womb retains the blood so that it is no longer apparent. [Both] 
purity and qur* refer to the retention—not the discharge—of 
blood; therefore, since purity might refer to a period of time, 
it is more appropriate to use it in the meaning of qur’; because 
it refers to the retention of the blood. Thus when 'Abd-Allah 
b. ‘Umar divorced his wife during her menstruation, the Apos¬ 
tle commanded 'Umar b. al-Khat^ab to order him to keep her 
until she achieved her state of purity, after which he could 
divorce her while she was in that state without entering into 
sexual intercourse with her. " This is the [period of the] 'idda, 
during which God has decreed that woman can be divorced,” 
said the Apostle.® 

734. Shaft 1 ! said: 10 This means that God said: " When you ' 
divorce women, divorce them during their 'idda ” [Q. LXV, 1]. 

The Apostle handed down God’s word that the [term] 'idda 
refers to [the state of] purity, not menstruation. 11 For God S567 
said: “ [Women should wait for] three periods.” So a divorced 
woman must wait for three periods; if the third period is 
prolonged, it is not lawful [for her to remarry] 1 until she has 
menstruated again. If it is feared that she might not [men¬ 
struate] again, she must wait for [the prescribed] months of 
the 'idda. Thus the washing [after the third menstruation] has 
no significance, since it is a fourth consideration apart from 
the other three. He who holds that it is obligatory for her 
would be holding that if a woman remained a year or more sssa 
without washing it would not be lawful for her to remarry. 

Thus the opinion of him who holds that aqra' means [periods 

• Malik, Vol. II, p. 576; Bukhari, Vol. Ill, pp. 457-58; Muslim, Vol. X, 
pp. 59-61; Shawkani, Nayl al'Aw(ar t Vol. VI, p. 235. See Shaft'!, Kitab 
ah If mm, Vol. V, p. 162. 

J0 Buliq ed., p. 78. 

11 See Baydawi, p. 742; cf. Shakir's commentary, p. 567, n. 7. 
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of] purity, is closer to the meaning of the Book of God, and 
the language is clear as to the meanings of these words. But 
God knows best! 

735. Shaft'! said: 12 The Prophet’s order that the istibra’ of 
the female captive should be one menstrual period means just 
what it says [i. e., in the literal sense]; for if a slave woman 
completed a full and genuine menstrual period following a 
state of purity, she obviously is not pregnant. Even though 
blood might appear, it would not [necessarily] constitute a 
true menstrual period, for the latter is valid [only] when it 
has been completed. Therefore any period of purity that has 
preceded the full and valid menstruation is to be regarded as 
free of pregnancy in the literal sense. 

Women who are observing the ’idda do so for two reasons: 
To accomplish the istibra* [in the sense of clearance from 
pregnancy] and for a purpose other than this. When she 
accomplishes [in the sense of fulfilling the waiting period], she 
fulfils two menstrual periods and two [periods of] purity and 
[ends with] a third [period of] purity. If the purpose were 
.[merely] istibra* [in the sense of clearance from pregnancy] 
she would have repeated the performance of this istibra’ twice; 
but in addition to clearance from pregnancy there is also an 
obligatory [istibra’, i. e., that provided in the Book of God]. 

736. He asked: Will you cite for me other similar [cases] 
in which scholars have disagreed? 

737. [Shafi’i] replied: Yes, and perhaps we can give some 
clearer examples. We have already partially adumbrated this 
subject in our discussion of the sunnas concerning which 
.transmitters disagree, which has a bearing on the questions 
you have asked as well as similar matters. 1 * 

738. Shaft’! said: 14 God said: 

Divorced women shall wait ,by themselves for three periods [Q. 

II, 228]. 

11 BOlaq ed. p p. 78. 

14 See Chap. IX, above; this subject is also dealt with in ShafiTt Kitdb 
Jkhtilaf al Hadilh (KitSb al-Vmm, Vol. VII, margin), 

14 Bulaq ed., p. 78. 
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And He said: 

As for your women who have despaired of [further] menstrua¬ 
tion, if you are in doubt, their period shall be three months, and 
those who have not menstruated as yet. And those who are preg¬ 
nant, their term is when they are delivered of what they bear $572 
[Q. LXV, 4]: 

And He said: 

Those of you who die, leaving wives, they shall wait by them¬ 
selves four months and ten [days] [Q. II, 234]* 

Some of the Companions of the Apostle said: Concerning 
divorced women, God prescribed that the [period of the] 'idda 
of those who are pregnant should be [until] they are delivered; 
but those whose husbands have died should observe an ‘idda 
of four months and ten [days]. So the 'idda of the widow who 
is pregnant must be four months and ten [days], even if she 
has been delivered, so that she fulfils two ‘iddas, since delivery 
itself does not mean the termination of the prescribed 'idda 
save in the case of divorce. 15 They hold in effect that delivery b 7 b 
is acquittance, while the ^waiting for] four months and ten 
[days] is obligatory, and that the widow cannot [lawfully] 
remarry until the four months and ten days are completed. 10 
They believe that she is under obligation in two senses, and 
that neither one can be waived. It is as if she were subject 
to the claims of two men, neither one of whom invalidated 
the other, or if she married [one of them] during the ‘idda 
and had intercourse with him, she would have to fulfil an *idda 
before she could marry the other one. 

Other 17 Companions of the Apostle have held that if she 
[the widow] has been delivered, it is lawful for her to remarry 
even if her [dead] husband is not yet buried. 18 

18 Malik, Vol. II, pp. 589; Bukhari, Vol. Ill, p. 478; Shawkani, Nayl 
al-Awfar , Vol. VI, p. 304. See also Shafi'I, Kitdb al-Umm p Vol. V, pp. 

205-206. 

s * Bulaq ed., p. 79. 
lT “ He said,” is omitted. 

11 Malik, Vol. II, p. 590. 
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739. Shafii said: Thus the Quranic communication can be 
interpreted in two ways at the same time, but the most reasona¬ 
ble literal one is that a state of pregnancy puts an end to 
the ‘idda. 

740. [Shaft 1 !] said: The sunna of the Apostle indicates that 
delivery marks the end of the ‘idda in the event of the death 
[of the husband], just as in the case of divorce. [For] Sufyan 
[b. ‘Uyayna] has told us from alZuhri from ‘Ubayd-Allah b. 
*Abd-Allah [b, l Utba] from his father, [who related] that a few 
nights after the death of,Subay*a al-Aslamiya's husband, she 
was delivered. When Abu al-Sanabil b. Ba'kak, who was passing 
by, saw her, he remarked: 41 You have already prepared your¬ 
self for remarriage I You still have four months and ten [days] 
to wait/' So Subay*a reported this to the Apostle, who said: 
44 Abu al-Sanabil is not telling the truth ” (or it is not as Abu 
al-Sanabil said) “ You are already lawful, so remarry.” 19 

741. He said: A person whose words are in conflict with 
the sunna has no proof. So give examples of disagreement 
concerning which no sunna is to be found, but concerning 
which there may be either textual or inferred evidence in the 
Qur*an, or evidence based on analogical deduction. 

742. [Shaft*!] replied: God said: 

For those who set aside their women, their women must wait 
four months; if they revert, God is All-forgiving, All-compas- 
sionate. But if they resolve on divorce, then verily God is All¬ 
hearing, All-knowing [Q. II, 226-227]. 

The majority of the Companions of the Prophet who related 
from him have said that they believed that when the [period 
of] four months has expired, he who has set aside his wife 
must make a decision either to go back to her or to divorce 
her. 20 Other Companions are reported to have said that the 
intent to divorce [the wife] is indicated by the expiration of 


Bukhari, Vol. Ill, p. 478; Muslim, Vol, X, pp. 108-111; Abu DawOd, 
Vol. II, p. 293; Shawkanl, Nayl al-Atutar , Vol. VI, p. 304. 

50 Malik, VoL II, p. 556; Bukhari, Vol. Ill, p. 469. 
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the four months. 21 However, we do not possess anything on 
this matter from the Apostle of God. 

743. He asked: Which of the two opinions have you 
accepted? 

744. [Shafi'I] replied: I hold that the divorce is not binding 
on him who has put his wife aside, and that if his wife claims 
her due [i. e., payment of the deferred bride-price] from him, 
I should not hold him liable for it until the four months had 
expired. When the four months had expired, I should tell 
him either to take her back or to divorce her. His taking her 
back is [indicated] by intercourse. 

745. He asked; Why do you prefer this opinion over the 
opposite one? 

746. [Shafi‘1] replied: Because I consider it more consistent 
with the meaning of the Book of God and with what is 
reasonable. 

747. He asked: Where is the evidence for it in the Book 
of God? 

748. [Shafi'i] replied: In God's saying: “ For those who set 
their women aside is a wait of four months " [Q. II, 226], the 
literal meaning is that he upon whom God for some reason 
has imposed [the obligation] to wait for four months is bound 
to wait until the four months expire. 

749. He said: It is possible that God may have given him 
four months in which to take her back, just as you may say 
{to someone]: “ I have given you four more months in which 
to finish building this house." 

750. [Shafi‘i] replied: No one to whom this statement had 
been made would imagine that it meant such a thing unless 
it had been stipulated during the course of the conversation, 
for if he [the owner of the house] says: 44 1 have given you four 
months," it means that he has given him four additional 
months and that he has no claim again .l him unless the four 
months have elapsed and the house still is not finished. He 

M Tirmidhi, Vol. II, p. 222: and Ibn Rushd, Bidayat al-Mujtahid (Istan¬ 
bul, 1333/1915), Vol. II, p. 83. The Hanafi school supports thi$ point of 
view. Cf. Jabari, Tafsir , Vol. IV, pp. 456-99. 
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[the builder] cannot be accused of failing to complete the 
house, or of being late in completing it so long as any part 
of the four months remains unexpired. If the four months 
have completely expired [and the builder has not completed $579 
the house], he can be charged with being in default, and there 
may well be an indication before the expiration of the four 
months that the house cannot be completed by the time the 
four months are over. 

However, there is no indication in the [act of] taking a wife 
back that one cannot do so before the expiration of the four 
months, because the performance of intercourse may take only 
a twinkling of an eye. So if the person, as I have explained, 
keeps himself apart from his wife until the four months expire, 
and then continues to keep himself apart, then he is answera¬ 
ble to God, for he should either take her back or divorce her. 

If there had not been any indication in the latter part of the 
communication that its meaning never differed from what you 
held, we should have preferred the first interpretation for 
reasons we have described, since that is the literal meaning. 

The Qur’an is to be taken at its literal meaning, unless there 
is an indication either in the Qur’an itself, the sunna, or the 
ijma\ that the true meaning is a hidden one, and not the 
literal meaning. 

751. He asked: What is there in the tenor of the communi¬ 
cation that supports what you have said? ssso 

752. [Shafrt] replied: When God, Glorious and Mighty, 
said that those who put their wives aside will have four months, 

He added: 

If they take them back, God is All-Forgiving, All-Compassionate. 

But if they resolve on divorce, then verily God is All-Hearing, 

All-Knowing [Q. II, 226-227]. 

So [God] laid down two rulings conjointly and without sepa¬ 
rating them; they must both take effect after the expiration 
of the four months, for He gave the husband the choice of 
either taking her back or divorce; the choice is simultaneous, 
neither one precedes the other. He said that the choice must 
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be made at one time, just as in the case of something pawned 
[the lender would say to the owner]: " Redeem it or else I shall 
sell it.” The two are inseparable, for in all cases [where there 
is a choice] between good actions one has either to choose one 
or the other without separating [the two alternatives], 

[As for the contention that] the two alternatives should have 
been stated separately [on the ground that] the decision to B 79 
take the wife back can be taken during the four months while 
the decision to divorce her [has to be made] at the end of the 
four months, [I should reply that] they are two judgments that 
have to be envisaged at the same time, and that one has plenty 
of time in which to take one of them but little time in which 
to decide on the other. 5551 

753. He asked: If he takes her back before the expiration 
of the four months, do you hold that it is [a valid act]? 

754. [Shaft 1 !] replied: Yes, it is, just as you would say that 
if you paid a debt before it was due, you would be quit of it, 
and you would be doing a good act in paying it of your own 
free will before you were required to. 

755. [Shaft 1 !] asked: Do you hold that it would be wrong 
if every day he resolved to take her back but did not have 
intercourse with her until the four months had expired? 

756. He replied: The determination to take her back is not 
consequential until he actually does so, and his taking her 
back is [accomplished only by the performance of] intercourse, 
if he is capable of it. 

757. [Shaft*!] asked: If he performs intercourse without the 
intent to take her back, is he thereby freed from the obliga¬ 
tion to divorce her, since that is the significance of intercourse? 

758. He said: Yes. $382 

759. [Shaft*!] asked: Likewise, if he were determined not to 
take her back and swore daily that he would not take her 
back, but then had intercourse with her for a moment before 
the expiration of the four months, would he no longer be 
bound to divorce her, even though the intercourse did mean 
-that he intended to take her back? 

760. He replied: Yes. 

♦ 

1 
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76L [Shaft*!] asked: Is not his resolve not to take her back 
thereby invalidated? And if he has intercourse with her for 
pleasure and not because he intends to take her back, does 
this not, in our opinion and yours, prevent him from escaping 
from his obligation to divorce her? 

762. He replied: It is as you said, for by having intercourse 
with her he gives up the right to divorce her, regardless of the 
reason for the performance of the intercourse. 

763. [Shaft*!] asked: How could he resolve daily to take her 
back and then at the end of the fourth month be obliged to 
divorce her, even though he had not determined to do so and 
had not spoken of it? Do you consider that such an opinion 
would be regarded as reasonable by anyone? 

764. He replied: What makes it lacking in reasonableness? 

765. [Shaft*!] asked: If a man says to his wife "By God 
I shall never approach you," do you think that it is as if he 
says: " You are divorced for four months? " 

766. He replied: Supposing I should say yes? 

767. [Shaft*!] asked: What if he had intercourse with her 
before [the end of] the four months? 

768. He replied: No, it would not be the same as saying: 
M You are divorced for four months." 

769. [Shaft*!] said: Thus the pronouncement of the.oath of 
putting aside is not a [pronouncement of] divorce, but merely 
an oath that is transformed into divorce after a certain period 
of time. Is it permissible for any person who comprehends 
what he is talking about to say such a thing, unless it is based 
on a binding narrative? 

770. He replied: Such an argument is against you. 

771. [Shaft*!] asked: How? 

772. He replied: You hold that if the period of four months 
expires, he [who has put his wife aside] has either to take her 
back or is compelled to divorce her. 

773. [Shaft*!] said: The oath of putting her aside does not 
constitute divorce, but is an oath for which God specified a 
period during which He forbade the husband to harm her. 
He imposed on him the obligation either to take her back or 
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to divorce her, and the decision had to be made after the 
expiration of four months from the time he put her aside. 

But the period of the effectiveness of this injunction is tem¬ 
porary, for it compels the person concerned whichever of the 
two alternatives he wishes—to take her back or to divorce her. 

II he refuses to do either, he who has the power to do so is $$$5 
to take from what he can; i. c., he shall be divorced from her 
since iris not lawful for him to cohabit with her. 

774. Shafi'I said: 22 They [the scholars] are disagreed on 
[the distribution] of inheritance. Zayd b. Thabit and his 
followers held that each heir should be given his designated 
share; if any surplus remains and the deceased has no agnate 
(*asaba) 23 relative or patron,-* it goes to the Muslim com¬ 
munity. Others have held that the residue should be given to 
the uterine relatives (dhawi al-arham). If a man is survived 

by [only] one sister, she inherits half of his estate and the ssgs 
other half is to be given to her. 

775. Someone has asked: Why would you not give the 
residue of the estate [to the survivors]? 

776. [Shaft*!] replied: Because of certain indications in the 
Book of God. 

777. He asked: Where is the indication in the Book of God 
in support of your opinion? 

778. [Shafi'I] replied: God said: 

If a man passes away and has no children, but he has a sister, 
she shall receive a half of what he leaves, and he is her heir if 
she has no children [Q. IV, 175]. 

And He said: 

If there be both brothers and sisters, the male shall receive the 
portion of two females [ibid.]. 

Thus [God] prescribed that if the sister is the only survivor, 

,f Rulaq ed.. p. 80. 

•• An 'a?aba (pi. ‘asabat) is a male relative of the father. 

** Succession by contract (Wala*) is an arrangement between one person 
and another that the one can inherit the other in case of death of one 
of them. 
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she is to receive half [of the estate of the deceased person]; 
if the brother is the only survivor, he is to receive the entire 
estate. And He prescribed that if both brothers and sisters 
survive the deceased, the sister's portion shall be half the 
brother’s. His [God’s] decree concerning the sister's portion, 
whether she is the sole survivor or survivor with a brother, 
is the same, [namely] that she is not on an equal footing with 
the brother, but receives only half of what he is entitled to 
receive of the inheritance. Thus if you hold that [in the event] 
a man dies leaving a sister as [the sole] survivor and she 
receives half the estate by inheritance and the other half as a 
residue, have you not given her the entire estate as a sole 
survivor, while God prescribed for her only half of it whether 
she was alone or with others? 

779. He replied: I should not give her the other half as an 
inheritance but as a residue [in the absence of other survivors]. 

780. [Shafi'i] said: What is the, meaning of giving her [a 
residue]? Is this a matter on which you can exercise istihsan 
(discretion) and give it to whomever you wish so that you 
may give it to the [deceased's] neighbors or to one of his dis¬ 
tant relatives? Is that for you to decide? 

781. He replied: No, that is not for the discretion of the 
judge, but I would give it to her [as a residue] on the grounds 
of her uterine relationship. 

782. [Shaft*! asked]: Would it be as an inheritance? 

783. He replied: Supposing I should say yes? 

784. [Shaft*!] said: You would then have let her inherit 
what God did not. 25 

785. He said: I hold such an opinion on the strength oT 
God's saying: 

Those who are uterine relatives are nearer to each other in the 

view of the Book of God [Q. VIII, 76]. 

786. [Shaft*!] said: [The Quranic communication]: " Those 
who are uterine relatives are nearer to one another" was 
revealed at a time when men were [first] entitled to inherit 
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from one another on the basis of succession by contract, then 
on the basis of the Islamic faith and the hijra [emigration] 
so that one emigrant was entitled to inherit from another 
while his heirs who did not emigrate [to Madina], notwith¬ 
standing their closer blood relationship, could not inherit. 
So the communication: if Those who are related, etc." was 
revealed [to regulate inheritance] in accordance with what 
[God] prescribed for them. 2 ® 


v . • 

787. He asked v What is the evidence for that? 

788. [Shafi'i] Replied; [The communication]: “Those who 
are uterine relatives are nearer to one another " is the rule 
[of inheritance] in accordance •with what [God] prescribed. 
Do you not agree that some of “ those who are uterine rela¬ 
tives ” inherit while others do not? The husband [who is not 
related in blood] receives a larger share than most of those 
who are uterine relatives. So if you permit people to inherit 
according to uterine relationship, the daughter would be on 
an equal footing with the brother, and all the uterine heirs 
would be entitled to inherit and would have a greater claim 
than the husband, who enjoys no uterine relationship. If the 
meaning of the communication were as you have described it, 
you would have objected to our position with respect to it, 
namely, that neither his sister, who is more closely related to 
him, nor his mawlas get all of the estate; half is given to his 
sister and half to his mawlas, even though they are not uterine 
relatives and the Book of God does not prescribe any share 
for them.” 


789. Shafi'i said: 23 They [the scholars] have also disagreed 
on the grandfather's [share of inheritance]. Zayd b. Thabit, 
supported by ‘Umar [b. al-Khattab], ‘Uthman [b. *Affan], ‘All 
[b. Abi Tfalib] and Ibn Mas'ud, held that the [deceased's] 
brothers can inherit along with his grandfather. Abu Bakr 
and Ibn ‘Abbas, supported by ‘A’isha, Ibn al-Zubayr and ‘Abd- 
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,# Scc Tabari. Tafsir , Vol. IV, pp. 90-91; Suyu \\ t Libdb al-Nuqul (Cairo, 
1373/1954), p. 114. 

IT Bulaq ed., p. 81; and Kitab al-Umm» Vol. IV, pp. 10-11. 

•• fiiilaq ed., p. 81. 
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Allah b. *Utba, hold that the grandfather is on an equal 
footing with the father, and they eliminate the brothers.** 

790. He asked: On what ground have you fixed the inheri¬ 
tance of the brothers on the same level with that of the grand¬ 
father? Is it on the strength of the Book of God or the sunna? 

791. [Shaft*!] replied: I do not know of any explicit iext 
in the Book of God or the sunna. 

792. He said: The narratives are equally divided on the 
subject and the evidence of analogy supports those who held 
that [the grandfather] is on an equal footing with the father 
and that the brothers are debarred. 80 

793. [Shafi'i] asked: What is the evidence? 

794. He replied: I consider it to lie in the binding title of 
“ fatherhood/' in your [the scholars'] agreement that because 
of it you debar the mothers near relatives, and in your agree¬ 
ment that his [minimum share] is one-sixth; all of this is the 
ruling that applies to the father. 

795. [Shaft*!] said: We do not believe that he should inherit 
only on the ground of his fatherhood. 

796. He asked: Why? 

797. [Shafi‘1] replied: Because I might find that although 
the title of fatherhood applies [in his case] he could not inherit. 

798. He asked: In what instance? 

799. [Shafi'i] replied: If there were another father sur¬ 
viving—and the title of fatherhood applies to him [the grand¬ 
father] and so on back to Adam—the grandfather could not 
inherit. Moreover, if he were a slave, a disbeliever, or a mur¬ 
derer/he could not inherit. Thus, if it were only on the 
ground of fatherhood, he would inherit in all these instances. 
Our opinion that the grandfather debars the mother's near 
relatives is based on a narrative, not on the title of fatherhood. 
For we hold that the son’s female descendants in the male 
line, no matter how small the share to which they are entitled, 
debar the mother’s near relatives. As to [your argument that] 
the grandfather's share cannot be less than one-sixth, we hold 

"Cf. Malik, Vol. ir, pp. 510-12. 

••It is the Hanafi’s. opinion which the interlocutor supports. 
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that this is applicable to the grandmother also.* 1 In doing so 
we have followed a [logical] sequence, and we do not believe 
that if the rule applicable to the grandfather resembles that 
applicable to the father in certain respects, it does so in all 
respects. For if the latter were true, similar to those of the 
grandfather, the son's female descendants would enjoy rights 
and they would debar the mother's near relatives. The rule 
applicable to the grandmother is similar to that governing 
the grandfather in that we should not make her share less 
than one-sixth. 

800. He asked: What is your argument for rejecting our 
opinion that the grandfather debars the [deceased's] brothers 
from inheritance? 

801. [ShafiT] replied: Because it is far removed from ana¬ 
logical deduction. * 

802. He said: We thought that it was indeed [a valid] ana-, 
logical deduction. 

803. [Shaft*!] replied: Do you think that the grandfather 
and the brother each claims to be related to the deceased or 
is it to someone else? 

804. He asked: What do you mean? 

805. [Shaft 1 !] replied: Is the grandfather's [relationship] 
not based' on his claim: “ I am the father of the father of the 
deceased person ” while the brother says: M I am the son of the 
deceased's father.” 

806. He said: That is right. 

807. [Shaft*!] asked: Does not each claim his relationship 
to the father in accordance with his own position in that 
relationship? 

808. He replied: Yes. 

809. [Shaft*!] asked: Supposing that the deceased person 
were the father, and his successors were his son and his father; 
what would each inherit from him? 

810. He replied: The son's share would be five-sixths [of 
the estate] and the father's one-sixth. 

811. [Shaft*!] replied: If, as you said, the son of the deceased 
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is entitled to inherit a greater portion of the estate than is 
the father of the deceased and since the claim of the deceased's 
brother is based on his relationship through the deceased’s 
father, [just as] the deceased's grandfather's claim is based on 
his relationship through the [deceased’s] father, then why do 
you hold that the brother is debarred by the grandfather? If 
one of the two is to be debarred by the other, it is the grand¬ 
father who should be debarred by the brother, since the latter 
is entitled to a greater portion of the estate than* is he [the 
grandfather] to whom the two [the father and the brother] 
both claim to be related? Otherwise, we should never allot 
the brother five-sixths [of the estate] and the grandfather 
one-sixth. 

812. He asked: What prevents you from holding such an 
opinion? 

813. [Shafi‘1] replied: All those [scholars] who disagree [on 
matters concerning inheritance] are in agreement that the 
grandfather [as a joint successor] with the brother is entitled 
to an equal or greater share than the brother. On this matter 
I am in full agreement with them without having recourse to 
analogy, siqce analogy is the common basis of all their rulings. 

I have taken the position that the brothers' right to inherit 
on a par with the grandfather is the more appropriate ruling 
in view of the evidence provided by analogy, which I have 
explained, as well as the opinion of the majority of jurists, 
ancient and modern. In addition, the brother’s inheritance 
is firmly fixed by the [text of the] Book, while that of the 
grandfather is not. Furthermore, the sunna establishes the 
brother's inheritance more [clearly] than the grandfather's. 

814. He asked: I have heard your views on consensus and 
analogy, in addition to your opinions concerning the decrees 
of the Book of God and the sunna of the Apostle. What is 
your position concerning the opinions of the Apostle's Com¬ 
panions, if they disagree? 

815. [Shafi'i] replied: We accept those which agree with the 
Book, the sunna, consensus, or which is soundest according to 
[the rules of] analogy. 
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816. He asked: What of the opinions of a single Com¬ 
panion, on which neither the agreement nor the disagreement 
of others is known: Would you seek evidence for accepting 
it in the Book, or a sunna, or a ruling that people in general 
have accepted so that siich evidence constitutes what you call 
a narrative? 

817. [Shaft 1 !] replied: We have not found anything con¬ 
cerning this matter in the Book or in any established sunna, 
but we have found that scholars accept the opinion of one of 
their number at one occasion and reject it on another. They 
also differ concerning some of the opinions which they accept 
from such a person. 

818. He asked: Which one would you accept? 

819. [Shafi'I] replied: I would accept the opinion [of a 
Companion] if I did not find anything about it in the Book, 
or established sunna or consensus, or anything of similar 
meaning that would decisively support it* or any analogical 
deduction. But one seldom finds an opinion of one Com¬ 
panion that is not contradicted by another. 82 

820. He asked: You have [rightly] made decisions on the 
basis of the Book and the sunna; on what ground have you 
made decisions on the basis of consensus and analogy, placing 
them on an equal footing with a [text in the] Book and a 
sunna? 

821. [Shafi'I] replied: Although I have made decisions [on 
the basis of consensus and analogy] just as I have made de* 
cisions on the basis of the Book and the sunna, [in the case of 
consensus and analogy] the principle on which I made my 
decision varies. 

822. He asked: Can there be different bases for the same 
decision? 

823. [Shafi'I] replied: Yes; we make decisions on the basis 
of the [text of the] Book and the generally accepted sunna, 
concerning which there is no disagreement, and we maintain 
that therefore such decisions are right according to both the 
explicit and the implicit [meaning of these sources]. We also 
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make decisions on the basis of a single-individual tradition on 
which there is no general agreement, and we hold that we 
have made the decision correctly according to its explicit 
meaning, since it is possible that he who related the tradition 
may have made an error in it. 

We also make decisions on the basis of consensus and analogy, 
although the latter is the weaker of the two instruments.** 
Analogy is used only in case of necessity, since it is not lawful 
if a tradition exists, just as performing the ritual ablution with 
sand 84 renders one pure when one is travelling and there is 
no water; but it does not render one pure if water is available. 
It produces a state of purity only if water is not at hand. 
Similarly, a source other than the sunna can be used as the 
basis for a decision if there is no sunna. However, I have 
already discussed analogy and other sources [of the law]. 85 

824. He asked: Will you give an example? 

825. [Shafi'i] replied: I should make a decision against a 
person either on the basis of my knowledge that the accusa¬ 
tion made against him was right, or on his [own] admission. 
If I neither had the knowledge or if he did not confess, I 
should decide against him on the basis of [the testimony of] 
lwo witnesses [of just character]. Since witnesses may make 
mistakes or be confused, my knowledge and the [defendant's] 
admission would be stronger [evidence] against him than the 
[testimony of] two witnesses. I should [also] decide against 
him on the strength of [the testimony of] one witness and the 
[plaintiff's] oath; but [such evidence] is weaker than the [testi¬ 
mony of] two witnesses. I should also decide against him if 
he refused to take an oath whereas the plaintiff did take an 
oath; but [such evidence] is weaker than the [testimony of] 

* # Shaykh Shakir maintains that the word " weak '* qualities both con¬ 
sensus and analogy—which is unlikely—and argues that since Shafi’i held 
that the consensus of the people is authoritative, his reference must be 
to the consensus of the scholars. Cf. Shakir’s ed., p. 590, note 10. 

• 4 Tayammum is ablution by sand during travel instead of by water. 
Sand as a substitute for water is lawful for fulfilling the duty of ablution 
if water is scarce or unavailable during travel. 

M See Chaps. XII and XIII, above. 
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one witness and the oath, since the accused’s refusal might 
have been the result of his fear for his reputation or his feeling 
that the matter was too insignificant for an oath, whereas he 
who did swear an oath on his own behalf might be a covetous 
or debauched person. 


The end. 
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Aban b. Sa'id b. al-*As 

Companion; Madina; d. 14 or 15/635 or 636 
‘Abd-Allah b. ‘Abbas 

Companion; authority of Makkans; d. 68/687 

‘Abd-AIIah b. Abi Bakr b, Muhammad b, ‘Arar b. Hazm 
Traditionist; Madina; d. 130 or 135/747 or 752 

‘Abd-Allah b. Abi Labid 

Traditionist; Madina; d. circa 132/750 

‘Abd-A115h b. Abi Najlh 

Successor; Makka; d, 132/750 

‘Abd-AllSh b. Babah. 

Successor; Makka; n.d. 

‘Abd-AllSh b. Dinar 

Traditionist; Madina; d. 127/774 

‘Abd-Allah b. ‘Israa 

Obscure (transmitted one tradition); Hijiz; n. d. 

‘Abd-AlUh b. Kathlr 

Traditionist; Makka; d. 120 or 122/737 or 739 

\Abd-A115h b. Mas*fld 

Companion; Madina; d. 32/652 

“Abd-AIlih b. Muhammad b. Sayfi 
Successor; Makka; n.d. 

•Abd-Allah b. Rawiha 

Companion; Madina; d. area 8/629 

‘Abd-Allah b. Sulayman b. Yasar 

Son of successor Abu Ayyub Sulaymin; related traditions from 
his father; n. d. 

- *Abd-AllSh b. ‘Ubsyd-Allah b. Abi Mulayka 
Successor; Makka; d. 117/736 

•Abd-AUah b. ‘Umar 

Companion; son of the Caliph ‘Umar; d. 73 or 74/692 or 693 

f Abd-Allah b. ’Usayla al-Sunibilu 
Companion; Madina; n. d. 

•Abd-Allih b. Waqid 

Successor; Madina; d. 119/737 

‘Abd aI-‘Ariz b. Muhammad al-Darawardf 

Traditionist; Madina; d. 187 or 189/802 or 804 
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‘Abd al-Malik b. ‘Abd al-'Azlz b. Jurayj. 

Traditionist; Makka; d. 150/767 

‘Abd al-Malik b. ‘TJraayr. 

Judge of Kufa; d. 136/753. 

‘Abd al-Rahmln b. ‘Abd-AJIih* b. Abi *Amm5r 
Traditionist; Makka; d. circa 198/813 

‘Abd al-RahmSn b. ‘Abd-Allah b. Mas*ud (son of the Companion 
Ibn Mas’ud). 

Successor; *Ir5q; n. d. 

€ Abd al-RahmSn b. ‘Abd al-Q&ri 

Successor; Madina; d. 80 or 88/699 or 707 

‘Abd al-RahmSn b. Abi Sa'id al Khudri 
Son of the Companion Abu Sa'Id; n. d. 

•Abd al-Rahman b. *Awf 

Companion; Madina; d. 31 or 32/651 or 652 

‘Abd al-Rahman b. Ghanam 

Companion; Syria; d. 78/698 

*Abd al-Rahm5n b- Hurmuz al-A'raj 

Successor; Madina and Alexandria; d. 117/735 

‘Abd al-Rahman b. Ka*b b. Malik al-An sari 

Traditionist; Madina; died during the caliphate of Sulayman 
b. ‘Abd-al-Malik 

‘Abd al-RahmSn b. al-Qasim b. Muhammad b. Abi Bakr. 

Successor; Madina; d. 126/743 

‘Abd al-Rahman b. Yazid b. Jiriya 
Successor; Madina; d. 93/711 

‘Abd al-Rahman b. al-Zabir 
Companion; Madina; n. d. 

‘Abd al-Wahhab b. ‘Abd al-Majid al-Thaqafi 
Traditionist; Madina; d. 194/809 

‘Abd al-Wahhab b. Bukht 

Successor; Makka and Syria; d. 113/732 

‘Abd al-Wahid al-Nasri 

Obscure; transmitted one tradition; n. d. 

Abu ‘Ayyash Zayd b. ‘Ayyash al-Zuraqi 

Companion; Madina; died during the caliphate of Mu‘awiya 

Abu AyyOb Khalid b. Zayd b. Kulayb 
Companion; Madina; d. 52/672 

Abu Ayyub Sulayman b. Yasar , 

Successor; Madina; d. 107/725 

Abu Bakr 'Abd-Allah b. Abi Quhafa 
Companion; first caliph; d. 12/634 
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AbG Bakr b, Salim,b. ‘Abd-AllSh b. 'Umar 
Successor; son of I bn ‘Umar; d. 106/724 

Abu al-Darda* ‘Uwaymir b. ‘Amir (or Malik) al-Khazraji 
Companion; Madina; d. 32 or 37/652 or 657 

AbG Hanlfa b. al-Fadl al-Shi'bi 
Successor (obscure) 


AbG al-Harith al-Layth b. Sa*d 
Traditionist; Egypt; d. 165/781 

Abu Humayd b. ‘Abd al-Rahman b. Humayd b. *Abd al-Rahman 
b. “Awf 

Traditionist; Kufa; d. 192 or 196/807 or 811 


Abu Hurayra ‘Abd al-Rahman b. Sakhr 
Companion; Madina; d. 57/676 

AbG Idris \\idh-Allah b. ‘Abd-AUah al-Khawlim 
Successor; Madina and Syria; d. 80/699 

AbG al-Juham b- Hudhayfa b. Ghanim 

Companion; Makka and Syria; d. circa 60/680 

Abu Khalid Hakim b. Hizam 
• • 

Companion; Makka and Madina; d. 54/674 

AbG al-Minhal ‘Abd al-Rahman b. Murim 
Successor; Makka; d. iO6/720 


Abu al-Muhallab (either ‘Amr or ‘Abd al-Rahman) b. Mu‘awiya 
(uncle of Abu Qilaba). 

Successor; Basra; n*d. 


AbG Muhammad *Ata* b. Yazid 
Successor; Madina; d. 107/725 

AbG Musa al-Ash*ari 

Companion; Madina and 'Iraq; d, 52/672 


Abu al-Nadr Salim b. Abi Umayya 
Successor; Madina; d. 129/746 


Abu Qatada Harirh (or Nu*man) 

Companion; Madina; d. 54/665 

Abu Qays (freed slave of ‘Amr b. al-‘As) 

Successor; Egypt; d, 54/673 

Abu Qilaba ‘Abd-Allah b. Zayd 

Successor; Basra; d. 104 or 106/722 or 724 

AbG Rafi‘ Ibrahim or Aslara (freed slave of the Prophet) 
Companion; Madina; d. circa 35/656 

Abu Sa‘id al-Dahhak b. Sufyan 
Companion; Madina; n. d. 

Abu Sa*id Sa*d b. Malik al-Khudri 
Companion; Madina; d. 74/694 
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Abfi Sa*id Yahya b. Sa'Id b. Qays 

Traditionist; Madina; d. 143/760 

AbO Salama ‘Abd-Allih (or Isma'il) b. *Abd al-RahmSn b. *Awf 
Successor; Madina; d. 93 or 94/711 or 712 

Abu al-San&bil b. Ba'kak 

Companion; Makka; n.d. 

Abil Shu'ba (probably the freed slave of Suwayd Muqarrin) 
Successor; Madina; n. d. 

Abu Shurayh al-Ka'bi 

Companion; Madina; d. 68/687 

Abu Sufyan b. Sakhr (father of the Caliph Mu*awiya) 

Companion; Makka; d. 32 or 34/653 or 655 

Abu Suhayl b. Malik (uncle of Malik b. Anas) 

Traditionist; Madina; n. d. 

Abu Tha'laba al-Khusham 

Companion; Madina and Syria; d. 75/695 

Abu “Ubayd Sa‘d b. ‘Ubayd al-Zuhri 
Traditionist; Madina; d. 98/716 

Abu ‘Ubayda ‘Amir b. ‘Abd-AlIJh b. al-Jarr5h 
Companion; Makka and Syria; d. 18/639 

Abu 'Uthman Rabl'a b. Abi *Abd al-Rahman 

Traditionist; Madina; d. 130 or 136/747 or 753 

Abu Zakariya Yahya b. Hassin 

Traditionist; Basra; d, 208/823 

Abu al-Zubayr Muhammad b. Muslim b. Tadrus 
Successor; Makka; d, 128/745 

•A’isha (daughter of Abu Bakr) 

Wife of the Prophet; d. 57/676 

‘All b. Abi Talib 

Companion; fourth caliph; d. 40/661 
Anas b. Malik 

Companion; Basra; d. 90/708 

‘Amir b. Shurahil aI-Sha*bi 

Traditionist; Kufa; d. 104/722 

•Amr b. Abi 'Amr (freed slave of MuttMib b. *Abd-Allah b. Hantab) 
Traditionist; Madina; n.d. 

•Amr b. Shu'ayb b. Muhammad b. ‘Amr b. al-*As 
Traditionist; Madina; d. 118/736 

•Amr b. Sulayman al-Zuraqi 
Successor; Madina; n.d. 

‘Amr b. ‘Uthman b. ‘Affan 
Successor; Madina; n.d. 
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•Amr b. Yahya 

Traditionist; Madina; n. d. 

‘Amra bint ‘Abd al-Rahman 

Successor; Makka; d. 98 or 101/716 or 719 

Asid b. Abi Asid 

Son of the Companion Asid; transmitted from his father; n. d. 

l Asim b. ‘Umar b. Qatada 

Grandson of Companion Abu Qatada; d. 117/735 

al-Aswad b. Sufyan 

Companion (?); Makka; n. d. 

al-Aswad b. Yazld 

Successor; Madina; d. 75/694 

‘Ata* b. Abi Rabah 

Traditionist; Makka; d. 114/732 

‘Ata’ b. Yasar 

Successor; Madina; d. 97 or 103/715 or 721 

Ayyub b. Kaysan al-Sikhtiyani 

Successor; Basra; d. 131 or 135/748 or 752 

Bajala b. *Abd (or *Abada) 

Successor; Basra; died in the Caliph ‘Umar's time 

Bilal b. Rabah 

The Prophet's mu*adhdhin; Makka and Madina; d. 20 or 21/640 
or 641 

Busr b. Said 

Traditionist; Madina; d, 110/718 
Dihya b. Khalifa al-Kalbl 

Companion; Hi jar and Syria; died during Mu*£wiya*s caliphate 

Fatima bint Qays 

Companion; Madina; n. d. 

al-Furay’a bint Malik b. Sinan 

Companion; sister of the Companion Abu Sa'Id al-Khudrl; n. d. 
Hakim b. Hizam 

« V 

Companion; Makka; d. 54/673 

Hamal b. Malik. b. al-Nabigha 

Companion; Madina and Basra; n. d. 

al-Hasan b. Abi al-Hasan 

Traditionist; Basra; d. 110/728 

al-Hasan b« ‘All b. Abi Talib 

The Caliph ‘All's first son; d. 48/669 

al-Hasan b, Muslim b. Yannaq 

Successor; Makka; transmitted from Tawus; n, d. 

Hilal b. Usama 

Successor; Madina; n. d. 
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Hittan b. 'Abd-Allah al-Raqashi 
Successor; Basra; n. d. 

al-Husayn b. ‘Ali b, Abi Talib 

Caliph ‘All's second son; d. 61/680 

I bn ‘Abbas (see ‘Abd-Allah b. ‘Abbas) 

Ibn Jurayj (,see 'Abd al-Malik b. ‘Abd aI-‘Aziz) 

Ibn Shihab ai-Zuhri (see Muhammad b. Muslim b. ‘Ubayd-Allah b. 
Shihab etc.) 

Ibrahim b. Abi Yahya 

Traditionist; Madina; d. 184/801 

Ibrahim b. Maysara 

Successor; Ta*if and Makka; d. 132/750 
Ibrahim al-Nakha'I 

Traditionist; Kufa; d. 95 or 96/713 or 714 

Ishaq b. ‘Abd-Allah b. Abi Talha 
Successor; Madina; d. 134/751 

lsma‘Il b. Abi Hakim 

Traditionist; Madina; d. 130/747 

Jabir b. ‘Abd-Allah al-Ansarl 

Companion; Madina; d. 78/697 

Ja*far b. Abi Talib 

Grandson of the Caliph ‘Ali; d, 148/765 
Jarir b. ‘Abd-Allah 

Companion; Kufa; d. 51 or 54/671 or 673 
Jubayr Mut‘im 

Companion; Madina; d, 54 or 59/673 or 678 
Khalid b. al-Walld 

Companion; Madina and Syria; d. 21/641 
al-Khansa* birit Khidham 

Daughter of the Companion Khidham b. Khalid; Madina; n. d. 

Kharija b. Zayd b. Thabit 

Son of the Companion Zayd; Madina; d. 100/718 

Khawwat b. Jubayr 

Companion; Madina; d. 40 or 42/660 or 662 

Mahmud b. Labid 

Companion; Madina; d. 96/696 

Ma‘iz b. Malik al-Aslami 

Companion; Madina; n. d. 

Makhlad b. Khufaf 

Son of companion Khufaf;. n. d. 

Makhul b. Zayd 

Successor; Damascus (Syria); d. 112 or 118/731 or 737 
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Malik b. Anas 

Founder of a school of law; Madina; d. 179/795 

Ma*mar b. Rashid 

Successor; San'a*; d. 154/771 

Mu'adh b. Jabal 

Companion; al-Yaman; d. 18/659 
Mu'awiya b. Abl Sufyan 

Companion; first Umayyad caliph; d. 61/681 

Muhammad b. \Abd al-Rahman b. al-Mughlra b. Abi Dhi'b 
Traditionist; Madina;* d. 158 or 159/774 or 775' 

Muhammad b. al-'Ajlan 

Traditionist; Madina; d. 148/765 

Muhammad b. *Amr b. ‘Alqaraa 
Successor; Madina; d. 144/761 

< 

Muhammad b. Ibrahim al-Taymi 

Successor; Madina; d. 119 or 121/757 or 738 

Muhammad b. Ismail b. Abl Fudayk 

Traditionist; Madina; died circa 200/816 

Muhammad b. Jubayr b. Mut'im 

Son of Companion Jubayr; Madina; died during the caliphate 
of •Umar b. 'Abd al-‘AzTz 

Muhammad b. al-Munkadir 

Traditionist; Madina; d. 130 or 151/747 or 748 

Muhammad b. Muslim b. ‘Ubayd-Allah b. ‘Abd-Allah b. al-Zuhrl 
Traditionist; Madina; d. 124 or 125/741 or 742 

Muhammad b. Sirin 

Traditionist; Madina and Basra; d. 110/728 

Muhammad b. Talha b. Rukana 

Successor; transmitted from his father Rukana; died circa 105/724 

Muhammad b. Yahya b. Hibban 

Traditionist; Madina; d. 121/738 

Mujammi* b. Yazid b. Jariya 
Companion; Madina; n. d. 

Musa b, Abi Tamim 

Traditionist; Madina; n. d. 

Muslim b. Khalid al-Zanjl 

Traditionist; Mufti of Makka; d. 179 or 180/795 or 796 

al-Muttalib b, al-Harith b. Hantab 
Companion (?); Makka; n. d. 

Nafi* (freed slave of Ibn 'Umar) ^ ^ 

One of Malik’s chief authorities; transmitted from Ibn ‘Umar; 
d. 117 or 120/735 or 737 
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N5fi« b. Jubayr 

Son of the Companion Jubayr; Madina; d. 99/717 

Nafi' b. ‘Ujayr b. ‘Abd-Yazid 
Successor; Madina; n. d. 

Nawf b. Fadaia al-Bikall 

Successor; Madina; d. 90 or 100/708 or 718 

al-Qays b. Muhammad b. Abl Bakr 

Successor; grandson of the first caliph; d. 106/724 

RabPa b. Abi *Abd al-Rahman (called Rabi'a al-RaY) 
Traditionist; Makka; d. circa 136/753 

Rafi 4 b. Khadij 

Companion; Madina; d. 74/693 

aI-Sa‘b b. Jaththama 

Companion; Madina; d. 198/813 

Sa‘d b. Abi Waqqiis 

Companion; Madina; d. 55 or 58/674 or 677 

Sa'd b. Ibrahim b. *Abd al-Rahman b. \Awf 
Judge of Madina; d. 127/744 

Sa'd b. Ishaq b. Ka'b b. ‘Ujra 

Traditionist; Madina; d. circa 146/757 

Safwan b, Mawhab 

Successor; Makka; n. d. 

Safwan b. Sulaym 

Traditionist; Madina; d. 132/749 

Sahl b. Abi Hathma 

Companion; Madina; n. d. 

Sahl b. Sa'd b. Malik b. Khalid al-Sa'idi 

Companion; Madina; d. 88 or 91/706 or 709 

Sahl b. Sa f d al-Sa'idi 

Last of the Companions; d. 88 or 91/707 or 71C 

Sa‘id b. Abi Said b. Kaysfin al-Maqburi 
Traditionist; Madina; d. 123/740 

Sa'id b. Jubayr 

Traditionist; Kufa; d. 95/713 

Sa'id b* al-Musayyib 

Companion; authority of Madina; d, 93 or 94/711 or 712 

Sa'id b. Salim al-Qaddah 
Successor; Makka; n. d. 

Sufyan b. 'Uyayna 

Traditionist; Madina; d. 198/813 

SufySn al-Thawri 

Traditionist; Kufa; d. 1G1/772 
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Suhayl b. Abl Salih b. Dhakwan al-$amm2n 
Traditionist; Madina; n. d. 

Sulayman b. Abl Muslim al-Ahwal (uncle of Ibn Abi Najih) 
Successor; Makka; n. d. 

Sulayman b. Arqam 

Traditionist; Basra; n. d. 

Sulayman b. Yasar 

(See Abu Ayyub Sulayman b. Yasar) 

Suwayd b. Muqarrin 

Traditionist; Madina; n. d. 

Talha b. ‘Abd-Allah b. ‘Awf 
Successor; Madina; d. 97/715 

Talha b. ‘Ubayd-Allah 

Companion; Madina; d. 36/656 

Tamim b. Aws al-Dari 

Companion; Madina; d. 40/660 

Tawus b. Kaysan 

Successor; Makka; d. 105 or 106/723 or 724 

‘Ubada b, al-Samit 

Companion; Madina; d. 34/654 

'Ubayd-Allah b. ‘Abd-Allah b. ‘Utba b. Mas*ud 
Traditionist; Madina; d. 94 or 95/712 or 713 

■Ubayd-Allah b. Abi Rafi‘ 

Son of companion Abu Rafi'; n. d. 

‘Ubayd-Allah b. Abi Yazid 

Traditionist; Makka; d. 126/743 

‘Ubayd b. Ka*b 

Companion; Madina; d. 22/642 

‘Umar b. al-Hakam al-Sulamr 

Companion; not very well known; n. d. 

‘Umar b. al-Khattab 

Second caliph; Companion; d. 23/643 

•UmrSn b. Husayn 

Companion; Basra; d, 52/672 

Unays b. al-Dahhak al-Aslami 
Companion; Madina; n. d. 

'Urwa b. al-Zubayr 

Successor; Madina; d. 92/710 

Us^ma b. Zayd 

Companion; Madina; d. 54/673 

*Uthman b. ‘Abd-Allah b. SurSqa 

Son of the Companion ‘Abd-Allah b. Suraqa; transmitted from 
his father; n. d. 
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•Uthman b. *Affan 

Third Caliph; Companion; Madina; d. 35/656 

'Uwaymir al-'Ajlanl 

. Companion; Madina; n. d. 

Wahb b» Munabbih 

Traditionist; San*a*; d. 110 or 114/729 or 730 

Wasi* b/Habban b. Munqidh 
Traditionist; Madina; n. d. 

Wathila b. al-Asqa' 

Companion; Madina; d. 85 or 85/702 or 704 
Yahya b. Hassan 

Traditionist; Basra; d. 208/823, in Egypt 

Yahya b. Sa'id al-Qattin 

Traditionist; Basra; d. 198/813 

Yazid b. *Abd-AUah b. Usama b. al-Hadl 
Traditionist; Madina; d. 139/756 

Yazid b. Ruman 

Traditionist; Madina; d. 130/747 

Yazid b. Shayban 

Companion; Makka; n. d. 

Yazid b. Talba b. Rukana 

Companion (?); Madina; n. d. 

Yazid b. al-Zinn5d 

Successor; Madina; n.d. 

Yunus b. ‘Ubayd 

Successor; Basra; d. 139/756 

YCsuf b. Mahak 

Traditionist; Makka; d. 110/728 
Zayd b. Aslam 

Traditionist; Madina; d. 136/753 
Zayd b. 'Ilaqa 

Successor; Kufa; d. 125/742 
Zayd b. Khalid 

Companion; Madina; d. 72 or 78/692 or 698 

Zayd b. Mirba‘ (or Yazid) abAnsSri 

Companion (full name is unknown); n. d. 

Zayd b. Thabit 

Companion; Madina; d. 45/665 
Zaynab bint Ka'b 

Companion (or successor); wife of Abu Sa'id al-Khudrt 

abZubayr b. al-'Awwam 

Companion; Madina; d. 36/656 



GLOSSARY 


*Abd: slave 

•Adi: justice; probity or the just character (of a witness) 

Ahl al-Kitab: People of the Book (people who possess a scripture) 
•Alim (pi. ‘ulama*) : scholar 
Allah: God 

•Amal: practice; precedent 
•Aqd (pi. *uqud): contract 

Al-*Aqila: the group of persons sharing liability with the person who 
committed homicide (or an injury), responsible for the pay¬ 
ment of compensation (diya) in cash or in kind 

•Aql: intellect; reason 

Al-Arkan al-khamsa: the five pillars of Islam (profession of the faith, 
prayer, payment of alms, fasting, and pilgrimage) 

•Asaba (pi. *asab«U): clan; agnate 

‘Awra: private 

B&til: void 

Bay: sale transaction 

Al-Bayan: declaration; dear speech 

Bayt al-Mal: public treasury 

Al-Bayyina: evidence; indication 

Bid‘a: innovation 

Dar aUslam: territory of Islam 

Darar: damage 

Da'wa: claim 

Dhawu al-Arham: uterine heirs 
Dhawfi.al-Furud: sharers 
Dhikr: praise and glorification of God 
Din: religion 

DInir: the gold unit of coinage derived from the Greek denarius 

Dirham: the silver unit of coinage derived from the Greek drachma 

Diya: blood-money; compensation 

Faqih (pi. fuqaha*): jurist 

Far* (pi. furu f ): branch of the law 

Fard (pi. furud): duty, the performance of which is obligatory 

Fard *Ayn: individual duty, the performance of which is obligatory 
for every individual 
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Fard al-Kif^ya: collective duty, the performance of which is obliga¬ 
tory for the community as a whole: if a sufficient number fulfil 
the duty, the rest are relieved of it; if the duty is not performed, 
all the community is liable for punishment 

Fatwa: legal opinion 

Fiqh: jurisprudence 

FurqJn: that which distinguishes or separates; a name for the Qur'an 

Ghanlma: spoil of war 

Ghusl: complete washing; bathing 

Hadd (pL hudud): penalty 

Hadlth: tradition 
• 

Hajj: major pilgrimage to Makka (see *umra) 

Halal: lawful; permitted 

Haqq (pi. huquq): right; the truth 

Har3m: prohibited; unlawful 

Al-Hijra: migration of the Prophet Muhammad from Madina to 
Makka; the beginning of the Islamic era in A. D. 622 

Al-Hikma: wisdom (divine wisdom embodied in the sunna) 

Hukm (pi. ahkam): decision; command; order; rule of law 

•Id: feast 

•Idda: period of waiting after death of husband or cancellation of 
marriage contract before eligibility for remarriage 

I*jaz: miracle (of the Quranic revelation) 

Ijma': consensus; agreement 

Ijtihad: personal reasoning 

Ikhtilaf: disagreement ‘or differences among jurists on matters of law 
•llm: legal knowledge 

Imam: leader of a school of law; prayer-leader; caliph 
Iqrar: confession; admission 

Isnad: chain of authorities through whom a tradition has been 
handed down from the time of the Prophet 

Istibra': clearance of pregnancy; acquittance 

Istidlal: inductive reasoning 

Istihsan: juristic preference 

Istinja*: cleansing with stones after defecation 

Ja*iz: permissible 

Janaba (pi. junub): ritual impurity, the removal of which is obliga¬ 
tory before the performance of prayer 

Jarh (pi. jirah): offence; injury 
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Jihad: just war (popularly holy-war) 

Jizya: poll tax 

Ka'ba: ^entral shrine in the city of Makka 

Kaffara: atonement; expiation 

Kafir: unbeliever 

Kalam: theology 

Khabar: narrative 

Kharaj: land tax 

Khiyar al-Majlis: right of option of the parties to a transaction 
before they separate 

Khutba: (Friday) sermon 
Kitab: book; scripture 
Li‘an: accusation (of adultery) 

Madhhab: school of law; doctrine 
Mahr: bride-price; dowry 
Majlis: sitting; assembly 
Mansukh: abrogated (legislation) 

Masjid: place of worship; a mosque 
MirSth: inheritance 

Mu’adhdhin: the man who calls to prayer 
Mufti: jurisconsult 

Mujtahid: the man who exercises personal reasoning (see ijtihSd) 

Mukhabara: renting of an agricultural land by paying a portion of 
the produce after harvest 

Mut'a: temporary marriage 

Muz5ra*a; see mukhabara 

NabI: prophet; messenger 

Nafal: supererogatory (see tanfil) 

Nasikh: abrogating (legislation); see mansukh 

Naskh: abrogation 

Nass; text 

Nikah: marriage 

Niya: intention 

Qadhf: accusation of unchastity and illegitimacy 
QadI: judge 

Qaraba: blood relationship 

Qibla: direction toward Makka in prayer 
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Qiyas: analogical reasoning 
Rajm: stoning to death 
Ramadan: month of fasting 
Rasul (pi. rusul): apostle 
Ra*y: opinion 
Riba: usury 

Sabi: women and children taken as spoil 
Sadaqa: charitable alms 
Sahih: authentic (tradition) 

Salat: ritual prayer 
Sariqa: theft 
Sawm: fasting 

Shah ad a: profession of the faith; testimony 
Shahid (pi. Shuhud): witness 

Sunna: custom; a precedent based on the Prophet’s acts or sayings 

Sura: a portion or chapter of the Qur'an 

Tafslr: exegesis; commentary 

Tahara: state of purity 

Tahkim: arbitration 

Takbir: to glorify God by reciting the formula: “ God is very great” 
Tanfil: supererogation {see nafal) 

Tanzll: revelation 

Taqlld: originally, conformity to the opinion of a leading jurist; 
later, conformity to one of the four schools of law 

Tasliahhud: recitation of the salutation to the Prophet and the 
formula of the profession of the faith 

Tayammura: purification by fine sand instead of water 

Tha*r: vendetta 

Thayyib: a woman separated by death of the husband or by divorce, 
or a girl who is not a virgin 

Umma: community (of the believers) 

‘Umra: minor pilgrimage {see hajj) 

•Ushr: tithe 

Usui: roots or sources (of the law) 

Waslya (pi. wasaya): will; bequest 
Wudu*: ablution 
Zakat: legal alms 
Zina: fornication; adultery 



SELECT BIBLIOGRAPHY 


It is the purpose of this bibliography neither to compile and 
set forth a complete list of works on Islamic jurisprudence nor to 
reproduce all those cited in the footnotes, but rather to provide the 
fundamental primary and modern works on the life and juris¬ 
prudence of Shafi*I and those that have a bearing on the substance 
of the Riiala in particular. Fairly exhaustive bibliographies of classi¬ 
cal work's can be found in H3jji Khalifa's Kashf al-Zunun, ed. G. L. 
Flugel (Leipzig and London, 1835-58); Ibn al-Nadim’s Kitdb al- 
Fihrist, ed. G. L. Flugel (Leipzig, 1871); and G. Brockelmann's 
Geschichte der arabischen Literatur (Leiden, 2nd ed., 1944-49). For 
a modern critical study of the historical origins of Islamic juris¬ 
prudence, the reader may refer to J. Schacht’s Origins of Muham¬ 
madan Jurisprudence (Oxford, 1950) and Law in the Middle East t 
eds. M. Khadduri and H. J. Liebesny (Washington, D. C., 1955). 
For an exposition of Islamic law in general, and the Shafti system 
in particular, there are available David Santillana's Istituzioni di 
diritto musulmano malichtta, con riguardo anche al sistema schiafiita 
(2 vols.; Roma, 1938) and Theodor W. Juynboll's, Handbuch des 
islamischen Gesetzes nach der lehre der Schafi’itischen Schule (Leiden, 
1910). The reader may also refer to the relevant articles in the 
Encyclopaedia of Islam (old and new editions) and the Shorter 
Encyclopaedia of Islam . 


Primary Sources 

Abu Dawud, SulaymSn b. al-Ash‘ath. Sunart. 4 vols. Cairo, 1935. 
Abu Yusuf, Ya*qub b. Ibrahim. Kitdb al-Khardj, ed. Abu al-Wafa*. 
Cairo 1352/1934. French translation by E. Fagnan (Paris, 1921). 

-. Kitdb al-Athar, ed. Abu al-Wafa\ Cairo, 1355/1937. 

AmidI, Sayf al-DIn Abu al-Hasan *A!I b. Abl \Ali Muhammad, al - 
Ihkdm ft Usui al-Ahkam, 3 vols. Cairo, 1347/1928. 

Anas, Malik b. al-Muwatta% ed. Muh. Fu'ad \Abd al-Baql. 2 vols. 
Cairo, 1951. 

BaqillanI, Abu Bakr Muhammad b. al-Tayyib. Pjaz al-Qur*dn, ed. 

Ahmad Saqr. Cairo, 1954. 

Baydawl, Nasir al-Din. Tafsir . Cairo, 1371/1951. 

Bayhaqi, Abu Bakr Ahmad b. al-Husayn b. 'All. Kitdb Manaqib 
aUmam al-Shdfi'i (MS, including a sequel, in 312 folios). Photo¬ 
graphic copy at the Institute of Arabic Manuscripts of the Arab 
League, Cairo. 

-. abSunan al-Kubra. 10 vols. Hyderabad, 1344-55/1925-36. 

367 



368 ISLAMIC JURISPRUDENCE 


BukhSri, Abu 'Abd-AlUh Muhammad b. Isma'il. Kitab al-Jami* 
al-Sahth f ed. L. Krehl. 4 vols. Leiden, 1862-1908. 

Daraqutnl, Abu al-Hasan 'Ali b. 'Umar- Ahddith aLMuwatta*, ed. 
al-Kawthari. Cairo, 1365/1946. 

Darrmi, Abu Muhammad 'Abd-Alllh b. \Abd al-RahmSn b. Fadl b. 
Bahram. Sunan. 2 vols. Damascus, 1349/1930. 

Fakhr al-Razi, Abu *Abd-AIIah Muhammad b. ‘Umar. Kitab Mandqib 
al’Shdfi'i. Cairo, n. d. 

Ghazzalf, Abu Hamid Muhammad b. Muhammad b. Muhammad. 
al-Mustasfa Min Ilm al-Usul. 2 vols- Cairo 1356/1937. 

Hazimi, Abu Bakr Muhammad b. Musa. al-I'tibdr fi al-Ndsikh wa 
al-Mansukh Min al-Athdr. Cairo, 1346/1927. 

Ibn 'Abd al-Barr, Abu ‘Umar Yusuf. al-Intiqa 9 fi Fada'il al-Thaldiha 
al-A’imma al-Fuqahd\ Cairo, 1350/1932. 

-. Tajrid al-Tamhid Lima fi al-Muwatta 9 Min abMa'ani wa 

al-Asdnid . Cairo, 1350/1932. 

Ibn Abd-Allah al-Khazraji, Safi al-Din Ahmad. Khulasat Tadhhtb 
atKarnal fi Asmd 9 al-RijaL Cairo, 1322/1905. 

Ibn Adam, Yahya, Kitab al-Kharaj , ed. Ahmad Muhammad Shakir, 
Cairo, 1329/1911. English translation, entitled Taxation in Liam, 
by A. Ben Shemesh. Leiden. 1958. 

Ibn Ha jar al-'Asqalam, Shihab ahDln b. ‘All. Tawdlt abTa'sis bi » 
Ma*dli Ibn Idris . Cairo, 1301/1883. 

——Maratib al-Mudallisin. Cairo, 1S22/1904, 

—r-. Tahdhib al-Takdhib . VoL IX. Hyderabad, 1326/1909. 

-. al-Isdba fi Tamyiz al-Sahaba . 4 vols. Cairo, 1358/1939. 

-. Bulugh al-Mardm Min AdiUat al-Ahhdm, ed. R. M. Ridwan. 

Cairo, 1954. 

Ibn Hanbal, Ahmad, al-Musnad , ed. Ahmad Muhammad Shakir, 
15 vols. (incomplete) Cairo, 1949- 

Ibn Hazm, Abu Muhammad ‘Ali. Kitab ablhkdm fi Usui al-Ahkam . 
2 vols. Cairo, 1345/1927. 

Ibn Hisham, AbG Muhammad : Abd al-Malik. Kitab Sirat Sayyidind 
Muhammad , ed. Ferdinand Wiistenfeld. 2 vols. Gottingen, 1858-60. 

Ibn Khaldun, *Abd al-Rahman. al-Muqaddima, ed. E. M. Quatre- 
m£re. 3 vols. Paris, 1858. English translation by F. Rosenthal 
(London, 1958). 

Ibn KhalUkan, Abu ab'Abbas Shams al-Dln Ahmad b, Muhammad 
b. Abi Bakr. Wafaydt al-A'ynn, ed. Muhammad Muhl al-Din “Abd 
al-Hamid. 6 vols. Cairo, 1948. 

Ibn Qutayba al-Dinawari, Abu Muhammad *Abd-AUah b. Muslim. 
Kitab Ta*wil Mukhtalaf al-Hadith. Cairo, 1326/1909. 

—-. Ta*w\l Mushkii al-Qxir'dn. ed. Ahmad Saqr: Cairo, 

1373/1954. 



SELECT BIBLIOGRAPHY 3b9 

Ibn Sa*d, Muhammad. Kitdb al-Tabaqat al-Kabir, ed, Eugen Mitt- 
woch and Edward Sachau. 9 vols. Leiden, 1905*1940. 

Ibn Sallam, Abu 'Ubayd al-Qasim, Kitdb al-Amwal , ed. Muh. Hamid 
al-FiqqL Cairo, 1353/1935. 

Isfahan!, Abu Nu’aym Ahmad b. \Abd-Allah. Kitdb Hilyat al-Awliyd* 
wa Tabaqdt al-Asfiya*. Vol. IX. Cairo, 1938. 

Khatlb al-Baghdadi, Abfl Bakr Ahmad b. 'All. Ta*rikh Baghdad . 14 
vols. Cairo, 1349/1931. 

Khaydari, Qutb al*Dln b, Sulayman. Zahr al-Riyad /! Radd md 
Shanna'ahu al-Qadi * Iydd ala al-Imam aLShdfi'i (MS, No. 181). 
Photographic copy at the Institute of Arabic Manuscripts of the 
Arab League. Cairo. 

Muslim, Abu al-Hasan Muslim b. al-Hajjaj. Sahih (including Na- 
wawl’s commentary). 18 vols. Cairo, 1347-49/1929*30. 

MuzanI, Isma‘11 b. Yahya. aUMuhhtasar (on the margin of ShafiTs 
Kitdb al'Umm, Vols. I-V). 

Nahhas, Abu Ja'far. Kitdb al-Nasikh wa al-Maniukh. Cairo, 1323/ 
1906. 

Nawawl, Abu Zakariya Yahya. Kitdb Tahdhib al-Asma* (Biographi¬ 
cal Dictionary), ed. Ferdinand Wustenfeld. Gottingen, 1842-45. 

Naysaburl, Abu ‘Abd-Allah Muhammad b. *Abd-Allah. Kitdb Ma'ri- 
fat 'Iflum al-Hadith t ed. Mu'azzam Husayn. Cairo, 1937. 

-—. Al-Madkhal ila Ma'rifat ablklil, ed. J. Robson. London, 

1953. 

NaysAburi, Abu al-Hasam ‘All b. Ahmad al-Wahidi. Asbab al-Nuzul. 
tairo, 1315/1897. 

Pazdawl, Abu al-Hasan ‘AH b. Muhammad b. Husayn. Kashf ab 
Asrdr . 3 vols. Istanbul, 1307/1889. 

Qur'an. Despite the several renderings of the Qur’an into the Eng¬ 
lish language, there is yet no fully adequate translation. Not in¬ 
frequently a modified rendering based on two or three of the 
following translations have been used for the purpose of this book: 

A. J. Arberry, The Koran Interpreted (London, 1955), 2 voh. 

Richard Bell, The Qur'an (Edinburgh, 1937-1939), 2 vols. 

E. H. Palmer, Qur'an (World’s Classics, 1928). 

J. M. Rodwell, The Koran (Everyman's Library, 1909). 

Razl, Abu Muhammad *Abd al-Rahman b. Abl Hatim. Kitdb Addb 
abShdfi'i wa Mandqibuh , ed. Muhammad Zahid b. al-Hasan aJ- 
Kawihari. Cairo, 1372/1953. 

Sarakhsi, Abu Bakr Muhammad b. Ahmad b. Abl Sahl. Kitdb al-Usvl, 
ed. Abu al-Wafa\ 2 Vols. Cairo, 1372/1952. 

Shafi‘1, Muhammad b. Idris. Kitdb al-Umm. 7 vols. Cziro, 1321-25/ 
1904-08. ‘ 

-. Jumd' al'Ilm , ed. Ahmad Muhammad Shakir. Cairo, 1359/ 

1940. 



370 ISLAMIC JURISPRUDENCE 


-. al-Musnad , ed. Muhammad *Abid al-Sindi. 2 vols. Cairn 

1369/1950. 

-. Kitab Ahkdm al-Qur*dn, ed. Muhammad Z&hid al-Kawtharl 

2 vols. Cairo, 1371-72/1951-52. 

ShatibI, Abu Ishaq. ai Muwajaqat fi Usui al-SharVa, ed. ’Abd-Aliah 
Duraz. 4 vols. Cairo, n. d. 

Shawkani, Muhammad b. ‘All b. Muhammad. Fath al-Qadir. 5 vols. 

Cairo. 1349 1351/1931-1935. 

-. Nayl ah Aw tar. 8 vols. Cairo, 1952. 

Shay ban i, Muhammad b. al-Hasan. Kitab al-Asl, ed. Shaflq Shah^ta 
(Chehata). Vol. I. Cairo, 1954. 

Shiraz!, Abu Ishaq. Tabaqat ahShafi'iya (including al-Musannif’s 
Tabaqat ahShdfi'iyo). Baghdad, 1356/1937. 

Subkl, Taj al-Din Abu al-Nasr ’Abd al-WahhSb b. TaqT al-Din. 

Tabaqat ahShaftiya ahKuura. 6 vols. Cairo, 1324/1907. 

Suyutf, Jalal al-Din *Abd al-Rahman b. Abl Bakr. ahjdmi * al-Saghir. 
2 vols. Cairo, 1352/1933. 

-. ahltqdn Fi 'Ulum al-Qur*an f 2 vols. Cairo, 1370/1951. 

-. Lubdb ahNuqul fi Asbab al-NuzuL Cairo, 1373/1954. 

Tabari, Abu al-'Abbas Ahmad b. ’Abd-Allah b. Muhammad b. Abi 

• * • 

Bakr Muhibb at-DIn. al-Qira Li-Qasid Umm ahQura , ed. Mustafa 
al-Saqqa*. Cairo, 1367/1948. 

Tabari, Abu Ja* far Muhammad b. Jarir. Ta’ rikh al-RuSul wa ah 
Muluk , ed. M. J. de Goeje et al. 15 vols. Leiden, 1879-1901. 

-. Jdmi* ahBaydn 'Art Ta'wxl Ay ahQur'an , ed. Mahmud M. 

Shakir. New ed. Cairo, 1374/1954. 

TirmidhI, Abu ’Isa Muhammad b. 'Isa b. Sawra. Sun an , ed! Ahmad 
Muhammad Shakir. 2 Vols. Cairo, 1356/1937. 

Yaqut (al-Rural). Kitab Irshdd ahArib Jla Ma'rifat ahAdxb (this 
work is also called Mu'jam ahUdabd '), ed. D. S. Margoliouth. 
Vol. VI. London, 1931. 


Modern Works 

f Abd al-Raziq, ’All. ahljma > fi al-SharVa ahlslamiya . Cairo, 1947. 
*Abd al-Raziq, Mustafa, al-lmdm ahShafi't . Cairo, 1945. 

Abu Zahra, Muhammad. ahShdfi'i. Cairo, 1367/1948. 

Anderson, J. N. D. “ Law as a Social Force in Islamic Culture and 
History/’ Bulletin of the School of Oriental and African Studies, 
Vol. XX (1957), pp. 13-40. 

Baghdadi, Dawiid b. Sulayman. Mandqib al-lmdm ahShdfi'i. Makka, 
1328/1910. 

Bell, Richard, Introduction to the Qur'an. Edinburgh, 1953. 
Bercher, L£on. /. Goldziher*s £tudes sur la Tradition lslamique m 
Paris, 1952. 



SF.LF.CT BIBLIOGRAPHY 


571 


Bishop, Eric E. F. "’Al-Shafi 4 i, Founder of a Law School,'* Moslem 
World, Vol. XIX (1929), pp, 156-75. 

Bousquet. G.-H., and Schacht, J. Selected Works of C. Snouck Hut - 
gronje . Leiden. 1957. 

Fitzgerald, S. V. " The Alleged Debt of Islamic to Roman Law.** 
Law Quarterly Review, Vol. 67 (1951), pp. 81-102. 

Gibb, H. A. R. Mohammedanism. London, 1919. 

-. "Government Under Law in Muslim Society,** in American 

Council of Learned Societies, G overnment under Law and the 
Individual, Washington, D. C., 1957, 

Goldzihcr. Ignaz. "The Principles of Law. in Islam," 77ie His¬ 
torians' History of the World, ed. H. S. Williams, Vol, VIII. pp. 
291-301. New York, 1907. 

—--. Die Zahiriten. Leipzig, 1881. 

Graf, L. I. al-Shafi'Vs Verhandeling over dr Wortelen van dm Fikh. 
Leiden, 1931. 

Guillaume, Alfred. The 'Traditions of Islam. Oxford, 1921. 

-. and Arnold. Sir Thomas (cds.). The Legacy of Islam. 

Oxford, 1931. 

Jeffery, Arthur. Foreign Vocabulary of the Qur'an. Baroda, 1938. 

--. The Qur’an as Scripture. New York. 1952. 

Kawtharl, Muhammad Zaliid. Ihilugh al-.tmnrn ft Shat all mam 
Muhammad b. al-Hasan nl-Shaybam. Cairo, 1355/1937. 

Khadduri, Majid. War and Fence in the Law of Islam. Baltimore, 
1955. 

Khudari, Muhammad. Usui al-Fiqh. 2nd ed. Cairo, 1352/1933. 

MacDonald, Duncan B. Development of Muslim Theology , Juris¬ 
prudence and Constitutional Theory. New York, 1903. 

Margoliouth, D. S. The Early Development of Muhammadanism. 
London, 1914. 

Mcz, A. Die Renaissance dcs Islam. Heidelberg. 1922. 

Mubarak, Zakl. Isldh Ashna* Khata* ft Ta'rtkh al-TashrV al-lslnmi: 
Kitab al-Umw, etc. Cairo, 1352/1931. 

Mustafa, Muhammad. Kitab al-Jawhar al-Xafls fi Ta’rtkh Haydt 
al-Irndm I bn Idris. Cairo, 1326/1908. 

Noldckc, Tli, and F. Schwally. Gesehichte des Qorans . Leipzig, 1919, 

Roberts, Roberts. Social Laws of the Qur*dn. London, 1925. 

Robson, James. " Tradition, the Second Foundation of Islam," Mu*- 
lim World , Vol. XL! (1951), pp. 22-33. 

-. “ I rad it ion, Investigation and Classification,*’ Muslim World , 

Vol. XLI (1951), pp. 98112. 

-——-• “"The Material of Tradition," Muslim World, Vol. XLI 

(1951), pp. 257-270. 



372 ISLAMIC JURISPRUDENCE 


Rosenthal, K. The Technique and Approach of Muslim Scholarship' 
Rome, 1947. 

Sdiacht. J. 41 Foreign Elements in Ancient Islamic Law/' Journal of 
C run para! he. Legislation and International Law, 3rd. series, Vol. 
XXXU (November, 1950). pp. 9*17. 

-. Origins of Muhammadan Jurisprudence, Oxford, 1950. 

Tyan, Emile. 14 M6thodologie ct source du droit en Islam/* 5/udi<i 
Jslamica , Vol. X (1959), pp. 79-109. 

Wensinck, A. J. 14 The Importance of Tradition for the Study of 
Islam/' Moslem World , Vol. XI (1921). pp. 23945. 

-. A Hondbook of Early Muhammadan Tradition . Leiden. 

1927. 



t 




'Abd-AUah b. -Abbas: 136, 147, 
151, 208, 209, 211, 212, 219, 
234, 237, 270,271,346. 
'Abd-Allah b. Babah: 232. 

'Abd-Allah b. Dinar: 134, 254. 

' Abd-AIIah b. Kathfn 237. 
-Abd-Allih b. Mas'ud: 5, 206, 215, 
223,346. 

'Abd-Allah b. Muhammad b. Sayft: 
236. 

'Abd-AIIah b. 'Umar: 134, 135, 
147, 162, 192, 202/217, 218, 
224, 230, 235. 250, 254, 272, 
334, 336. 

'Abd-AIIah b. Waqid: 192, 193. 
'Abd-Allah b. Zayd: 152,286. 

-Abd al-' Aziz al-Darawardi: 26, 83, 
118,121,151,250,256,299. 
'Abd al-Majid b, 'Abd al-'AzIz: 27, 
233,234,271. 

'Abd Manaf: 232. 

'Abd al-Multalib: 233. 

'Abd al-Rahman, b. 'Abd al-Qari: 
207,208,275. 

'Abd al-Rahman b. Abf Sa'Td: 160, 
195. 

'Abd al-Rahman b. Mahdi: 19, 20, 

21 . 

'Abd al-Rahman b. aI-Q5sim: 131. 
'Abd al-Rahman b. 'Abd al-Majid: 

27,137, 143,197,261. 

Ablution: 73-4, 104-5, 127, 

131-3, 151-3,159, 163, 189, 191, 
222-4,283,324.325,351. 
Abraham: 60,65,257. 


Abrogation: 22, 29-30, 36, 79, 122, 
123-45, 147, 162, 179, 180-1. 
183-5, 192-202,206. 

Abu-Bakr, the Caliph: 200, 201, 
215,257,258, 260, 346. 

Abu Bakr Ahmad b. al-Husayn b. 

'Ali al-Bayhaqi: 9,20,25,31. 
Abu al-Darda': 272. 

Abu Hanlfa: 5,6,12-13,18,23,26, 
27. 

Abu Hurayra: 83, 166, 171, 188, 
198, 210, 212, 224, 229, 231, 
250,251,275,299. 

Abujahm: 225,226. 

AbuQatada; 251. 

AbQSadal-Khudri: 210,273,275. 
Abu Salama b. 'Abd al-Rahman: 

83, 166,225,251.299. 

AbO Ya'qOb abBuwayfl: 15,47. 
Abu Yflsuf: 26, 40. 

Abu al-Zubayr al-Makki: 208,232. 
Adam: 98, 347. 

'Adala (see a(so 'adl): 29. 

'Adi (justice): 28-9, 70, 78-9. 
Adultery (sec also fornication): 68, 
81, 105-6, 108, 127, 137-40, 
146-9, 191, 197-9, 246-7, 256, 
290. v, 

Ahl al-Kitab (People of the Book): 
58,266. 

Ahmad b. Hanbal: 13, 25, 31, 35, 
46. 

Ahmad Shakir, Shaykh: 49-50. 
Ahzab, battle of: 160. 

'A’isha: 131, 150, 160, 192, 194, 


373 



374 INDEX 


200, 201, 208, 213, 214, 216, 

224.273.334.346. 

'AH, the Caliphi 5, 193, 204, 215, 

234.256.258.300.346. 

*Amr b. Abf'Amr: 118,121. 

* Amr b. Dinar: 136,219,234,257. 
Alms (see Zakit) 

Analogy (qiyas): 5, 6-7, 22-3, 24, 
31-2, 34, 37, 38-9, 40, 78, 82, 
113, 132, J64-5, 179, 182, 183, 
240, 241, 246, 261, 278, 288-94, 
297, 304-17, 320, 321, 322, 323, 
326, 328, 330-1, 333, 339, 347, 
348,349,350,351. 

Apostle, the: 36, 58, 61, 63, 66, 69, 
70, 74, 80, 83, 86, 99, 101, 105, 
107, 109, 110, 113, 114, 116, 
119, 121, 138, 139, 141, 143, 
149, 151, 152, 155, 156, 164, 
194, 198, 212, 214, 216, 222, 
224, 227, 259, 260, 261, 262, 
263, 265, 267, 280, 299, 300, 
310. 313, 316, 319, 323, 325, 
329; 331,333,336,339. 

*Aqila (see also diya): 315-23, 326, 
328. 

Arabia: 4, 5,6, 30,265. 

Arabic language: 67, 79, 88-95, 
101 . 

'Arafat; 101,257. 

'Ariya: 235-236. 

'AtS’ b. YasSr: 110, 151, 222, 231, 
233,253, 272,323. 

' Art* b. Yazld at-Laythi: 93,217. 
Atonement (kaffSra): 221-2. 

Badr: 10,135. 

Baghdad: 12,14,47. 

Bahrayn: 265. 

Banu HAshim: 106, 107. 

Banu al-Muttaltb: 106, 107. 
Banishment: 198-9. 

Bi$ra: 5, 20,193, 276. 
ahjBayan (declaration): 28, 33-4, 
£3,67-80. 

Bequest: 104, 141-5. 

Bilal: 161, 195. 

By$r b. Sa'kJ: 231,299. 


Cairo: 47, 51. 

Christians: 59. 

Circumambulaiion (Tawaf). 232-4. 

Compensation: 78-9, 114, 222, 
261-2. 297, 298, 305, 315-23, 
326-9. 

Consensus (see ijma') 

Contract: 7,226, 227-9,235-8. 

Dahhak b. SufyAn: 263,264. 

Damascus: 287. 

Daral-Islam: 115,222. 

Declaration (see a(-bayan) 

Defecation: 217-19. 

DhAt al-RiqA': 202-4. 

Dinar: 186, 190, 191, 228, 229, 
$13,314,315. 

Dirham: 190, 210, 298, 313, 314, 
315,318,319. 

Disagreement (see al-Ikhtilaf) 

Divorce: 150-1 , r 168, 225.332-4. 

Diya (blood money, see also *5qila 
and aj-muwaddi(ia): 221, 222, 
263-4,274,315-23,326,329. 

Dowry (mahr): 174,227,323,327. 

Duties (see also fasting. Jihad, 
pilgrimage and prayer): 28, 68, 
l 71-80, 81, 82, 93, 104-5, 120-1, 
122, 123, 126-40, 146-72, 179, 
185,, 189-94, 196, 201, 222-4, 
258/ 285, 290, 306, 323, 324; 
collective (kifaya): 84-7; super¬ 
erogatory, 71, 82, 129, 134, 135, 
153, 159,231-2. 

East Africa: 48. 

Egypt: 7,8, 13, 14, 15, 16, 18, 22, 
23,25,27,41,47,48. 

Exchange (see also sale): 157, 
163-5, 210-12, 235-8, 272, 275, 
308,313-15,323-6,330-1. 

Fasting: 28, 34, 58. 68, 71-2, 98-9. 
132, 149, 178, 217, 221, 254, 
323. 

Fityan: 15-16,18. 

Five Pillars of Islam (al-Arkln al- 
Khamsa): 34, 58,68,71. 



Fornication: 105, 127, 137-40,187, 
191,197-9,290. 

Furay'a: 269. 

Fus( 2 t: 16. 

Gaza: 9,10,16. 

Ghusl (see ablution). 

God: 4, 14, 33, 34, 36, 57, 58, 59. 
60, 61, 62, 63,64, 65, 66, 68, 69, 
70,71,72,73,74,75,76, 77, 78, 
79, 80, 81, 82, 83,84, 85,86, 88, 
90, 91, 92, 93, 94, 95, 97,98, 99, 


100, 

102, 

103, 

104, 

105, 

106, 

107, 

109, 

no. 

111, 

112. 

113, 

114, 

115, 

116, 

117. 

118, 

119, 

120, 

121, 

123, 

124, 

125, 

126, 

127, 

128, 

129, 

130, 

131, 

132, 

133, 

134, 

135, 

136, 

137, 

138, 

139, 

140, 

141, 

144, 

145, 

146, 

147, 

148. 

149, 

150, 

151, 

152, 

154. 

155, 

156, 

157, 

158, 

159, 

160, 

162. 

163, 

164, 

165. 

166, 

167, 

168, 

169, 

170, 

171. 

172, 

173, 

174, 

175, 

176, 

177, 

178, 

179, 

180, 

182, 

183, 

184, 

185, 

186, 

187, 

188, 

189, 

190, 

191, 

195, 

196, 

197, 

198, 

199, 

200. 

204, 

205, 

206, 

207, 

208, 

209, 

214, 

215, 

217, 

218, 

220, 

221, 

226, 

227, 

231, 

232, 

235. 

238, 

246, 

252, 

253, 

254. 

255, 

258, 

259, 

262, 

263, 

264, 

267, 

268, 

269. 

270, 

271, 

273, 

278, 

279. 

282, 

285, 

286, 

288, 

289, 

290, 

292, 

293, 

294, 

295, 

297, 

300, 

301, 

302, 

303. 

304, 

305, 

306, 

307, 

308, 

309, 

322. 

324, 

325, 

327. 

328, 

329, 

333, 

334, 

335. 

336. 

337, 

338, 

339, 

340, 

341, 


342,344,345,346. 


Hadfth (tradition, see also sunna 
and Khabar al-Wahid): 4, 6, 12, 
24. 26. 30-1,35. 37.41,53. 99, 
179-284; interrupted, 279-84. 
Hajj (see pilgrimage). 

Hakim b. Hiz5m: 236,237. 

Hirun al*Rashtd: 12, 17, 18. 


INDEX 375 

Hasan b. 'All: 137, 138, 197. 

Hijaz; 5, 6, 8,11,13,48,142. 

Hijra: 346. 

Homicide: 81, 149, 156. 

Ibn Abf Dhi’b: 136, 159, 160, 195, 
274. 

Ibn Abl Fudayk: 26-7, 136, 159, 
274. 

Ibn Abl al-Huqayq: 219,220. 

Ibn Abi Najih: 62,63,237. 

Ibn Jurayj: 233, 234, 236, 270, 
271. 

Ibn Ka'bb. Malik: 219,220. 

JbnShihSbal-Zuhri: 150, 155, 171, 
198, 199, 207, 208, 213, 217, 
219, 222, 223, 232, 263, 264, 
283, 293, 321,339. 

Ibrahim al-Nakha'I: 5,201. 

'Idda: 168, 172, 175, 225, 269, 
332, I 

335-344. 

Idolatry: 4,6,59-61. 

lhsan: 105, 139-40, J46-7, 197, 
198. ' t 

Ijim : 22, 24, 31, 32, 37-8, 78, 79, 
104, 141, 201, 241, 252, 253, 
260, 285-7, 288, 289, 298, 306, 
341,349, 350,351. 

Ijtihad: 5, 6-7, 23, 31, 34, 36, 37, 
38-9, 40, 43, 68-70, 77-8, 88, 
274, 288-9, 292, 295-303, 304, 
305.306,334. 

lkhtilaf: 7, 24, 32, 37, 39, 40, 70, 
79, 306, 333-52. 

’Ilm: 28, 41, 53, 78-80, 81-7, 93, 
99. 145, 184.221,231,251,289, 
290, 295,297,306-7. 

imam: 199-201. 205-6, 260, 262, 
267,269. 

'Imran b. al-Husayn: 143,232. 

Inheritance: 74, 103-4, 141, 144, 
154-6, 263, 276, 291, 329, 332, 
344-9, 

'Iraq: 5, 8, 12, 13, 14, 18, 19, 22, 
23,25,27,50. 

Islam: 4-5, 6, 30, 33, 43, 69, 130, 
139-40, 155. 165, 255, 259, 265, 
287,291,346 



376 INDEX 


Islamic Law: 3,4. 

Isn5d: 30-1,142,267. 

htibrT: 335-7. 

Jstidlal: 65,70,122,241. 

Istihsan: 24, 31. 32, 37, 39, 41, 70, 
304-32,345. 

btinja’ (see ablution). 

Istis'S*: 144. 

Jabirb. 'Abd-Allah; 136, 159. 

Jerusalem: 126, 133, 134, 135, 
183-4.207,218. 

Jews: 59,135,251,252,270-1. 

Jihad: 28,82-7,97. 

Jizya (see also zakat and kharaj): 
83,265. 

Joseph: 103. 

Junub (see ablution). 

Justice (see *adl). 

*Ka'ba (see also qibla): 13, 40, 69, 
70,71.77, 78,81,93. 101, 126, 
131, 134, 135, 158, 167, 184, 

I 218, 233, 254, 258. 270, 291, 
295,297,302-3, 304, 306, 327. 

' KardblsI: 35,47. 

Khalid b. al-Walld: 203. 

Khabar al-Wahid (see also hadlih 
and sunna): 31, 188, 246-84, 
351. 

al-Khandaq: 160, 195. 

Kharaj (see also jizya and zakat): 
315* 330-1. 

Khiydr al-Majlis: 7,229. 

Kitab Al?kam al-Qur*an: 144. 

Kitab al-Hujja, 19. 

Kitab al-Kharaj (Abu Yusuf): 40. 

Kitab al-$aiah: 196. 

Kitab al-Umm: 15,M9, 25, 41, 51, 
118. 

Kitab Ikhtilaf al-Hadith: 25. 

Kufa: 5, 276, 

Law (see Islamic Law) common: 4; 
divine, 44; natural, 44; positive, 
3, 44; tribal (customary). 4, 5-6, 
30-6,43-4.59. 

l^gal Knowledge (see *itm) 

Li'an: 147-8. 


Madina: 5, 8, 11, 26, 27, 47, 96, 

134, 135, 203, 233, 237, 255, 
265,276,318.346. 

Majians: 266. 

Makka: 5**8. 10, 11, 13, 26, 27. 47, 
62,69.91,92, 95, 113, 135, 142, 
159, 192, 203, 217, 220. 288, 
276. 

Malik b. Anas: 5, 8, 10, 11, 12, 13, 
15, 18, 23, 26, 110, 130, 131, 

135, 152, 156, 160, 161, 162, 
192, 196, 198, 199, 200, 207, 

208, 210, 217, 222. 224, 225. 
227, 229, 230, 231, 232, 235. 
253, 254. 255. 264 , 265, 267, 
269,317,318.323. 

Marriage: 147, 150-1, 168-70, 172, 
173. 177, 187-9, 190-1. 198, 
224-7, 229, 291. 301-2. 327, 332, 
334-9. 

Menstruation: 99. 131-2, 178, 270. 

334-8. 

Moses:71. 

Mu'adh b. Jabal: 258. 

Muhammad, the Prophet: 4. 5, 6, 
10. 30. 33. 34. 36,38. 43, 45, 53, 
58, 60, 61, 62, 63, 64; 66. 68. 69, 
70, 73, 74, 75. 76, 78. 79, 80. 82. 
83. 85, 86. 87. 89. 90. 91.92.93, 
94, 96,97, 98, 99, 101. 104. 105, 
106, 107. 108. 109, M0, 111, 
112. 113. 114, 115, 116. 117, 
118, 119. 120. 121, 122. 124, 
125, 126. 127, 128, 130, 131. 
132. 133, 134, 135. 136. 137. 
138, 139, 141, 142. 143, 144, 
145, 147, 148. 149, 150, 151. 
152, 153, 155, 156, 157, 158. 
159, 160, 161, 162, 163. 164. 
165, 166, 167, 168, 170, 17* 
172. 173, 174, 175, 176, 177, 
179, 180, 181, 182, 183, 184, 
185, 186. 187, 188, 189, 190, 
191, 192, 193, 194, 195, 196, 
197, 198, 199, 200, 201, 202, 
203, 204, 205, 206. 207. 208. 

209. 210. 211, 212, 2)3. 214. 
215, 216.-219; 218, 219, 220; 
221, 223. 224. 225. 226. 227. 



INDEX 377 


228, 229, 230, 231, 232, 233, 
234, 235, 236, 237, 238, 239, 
240, 250-265, 267, 268, 269, 
270-277, 279, 280, 282, 283, 
285-289, 293, 297, 299, 300, 
305-311, 313, 315, 316, 319, 
320, 323-332, 333-340, 349; 
obedience to: 75-6, 109-22, 

167, 180-5, 262, 263; prophetic 
mission: 58-66,90-5. 

Muhammad b.' Ajlin: 212,250. 

Muhammad b. 'Amr b. 'Alqama: 
83,250,251. 

Muhammad b. al-Hasan al- 
ShaybAnt: 12,13, 18,26,27,40. 

Muhammad b. al-Munkadir: 253, 
282. 

Muhammad b. Yahya b, Habban: 
253, 282. 

MujAhid: 62,63, 142,210. 

Mukhabara: 272. 

Mu$arr£t: 330-1. 

Muslim b. Kh&lid al-ZanjT: II, 27, 
234,270,271. 

al-Muwaddiha (see also diya): 316, 
319,320,329. 

al-Muwat(a: 10,11,17,26. 

Muzabana (see exchange). 

al-Muzara'a (see share-cropping). 

Nafi\- 162, 210, 224,227, 230, 235, 

Narrative: 304-7, 318, 321, 323, 
324,343,347,350. 

Naskh (see abrogation). 

Nikah (see marriage). 

Oath: 146-8, 292,343.351,352. 

Obedience: 63-4, 80, 112-13, 

176 - 8 . 

Option (bay' al-Khiyar): 228. 

Ottoman Empire: 47. 

Paradise: 64, 82-83, I23 r 130, 286. 

permission: 79, 173-8, 183, 187-94, 
219, 220, 234. 260. 275. 324, 
326. 

Persia: 47,60. 

Persian Gulf: 48. 

Pilgrimage: 34, 58, 68, 71, 75, 81, 


84, 149, 158, 166-7, 172, 175, 
185,186,220,258,270, 290. 

Polytheism: 83,84, 117, 155. 

Pork: 68,170-1, 190, 191. 

Prayer: 28, 34, 58, 63, 68, 69, 70, 
74-5, 77, 79, 81, 83, 84, 93, 
98-9, 104-5, 120, 121, 128, 
130-6, 149, 151-3, 158-63, 172, 
183, 185, 189, 195, 199-202, 
212-17,218,223-4,230-4,271-2, 
283, 290, 291,295-7, 302-3,306, 
318, 323, 324, 325, 327; fear- 
prayer: 161-2,195-6,202-6,209. 

Profit: 273,310-13, 330-1. 

Prohibition: 53, 64, 68, 79,81, 118, 
127, 132-3, 169-72, 173-8, 179, 
181, 183, 187-94,219, 220, 222, 
228, 230-8, 257, 260. 270, 275 r 
297.308, 326. 

Property: 120, 127, 155-7, 178, 
190, 211, 228-9, 247, 282, 305, 
309, 310-13,316,318, 320, 326, 
327. 

Punishment: 65. 105-6, 107-8, 127, 
146-8, 156, 187, 191, 197-9,221, 
246-8, 256,290.301,325. 

Qibla: 40, 69, 93, 113, 126, 134, 
135, 136, 159, 162, 183, 184, 
217, 218, 219, 254-5, 293, 296-7, 
300, 334. 

Qiyas (analogy): 32-3, 34, 37, 38-9, 
79, 82, 183, 288-94, 304-10, 
313-14,316,321,323-4,330. 

Quba’: 134,254,255. 

Qur’an: 4, 10, 14, 17, 19, 22, 24, 
26. 33, 34-5, 36, 37, 39. 41, 45, 
51, 53. 57, 58,59, 60, 61,62, 63, 
64, 65, 66, 67, 68, 69. 70-9, 80-6, 
88-107, 109-19, 120-9, 131-9, 
140-1, 144-9, 150-9, 160-1, 163, 
165-9, 170-5, 179-91, 195-200, 
202. 204, 209, 213-15, 221^232, 
241.248, 253-4! 265, 267-9, 271, 
277-8. 284-5, 287-8, 293-5, 297, 
302, 304-10, 324-5, 327-8, 

333-41, 344-7, 349, 350; Arabic 
character of: 88-95; as source of 
law: 4,7, 19, 26. 28-29, 35-6, 76, 



378 INDEX 


79; explicit/implicit nature of: 
29, 231, 293, 296, 309; general/ 
particular: 22, 28, 29, 37, 38, 
94-108, 112, 120. 122, 124. 127, 
147, 159-72, 180-3, 185, 187-8, 
23l,234,306; miracle of: 34. 
Quraysh; 10,62-3, t06-7, 142. 

Rifi* b. Khadlj: 212,213,272. 
Ramadan: 72,81, 130, 132. 149. 
Riba: 157, 190, 191,211,212. 
al-Risab (Shaft f i): 19-54. 

§adaqa (see also zakat): 158, 

Sa'd b. Jaththama: 219,220. 

Sa'td b. Jubayr: 208,270. 

Sa'Fd al-Khudri: 222,233. 

Sa’fd b. al-Musayyib: 135,228, 261, 
263,320.321. 

Sa'Sd b. Salim al-Qaddah: 27,236. 
sale: 120, 127, 157, 175-6, 177, 
190, 191, 210-12, 227, 228-9. 
235-8. 

$allh b. Khawwat: 161,196. 

SAlim AbO al-Nadir: 119, 187,253. 
Salim b. 'Abd-AIUh: 222,223.264. 
Scourging (see also punishment): 

105- 6, 108, 127, 137-9, 146-7, 
187, 191, 197-9. 246.247,290. 

Shifi 'I; contribution to study of 
Islamic law: 4, 7. 21-2, 26-7, 35, 
40-8: life: 8-19; views on Islamic 
law: 12-15.23-4,26,28-40. ^ 
Shahada: 58-63. 70,93.206-10. 
Share-cropping (Mukhabara): 
272-3. 

Shl*I: 47, 175. 

Sifftn: 204. 

Slaves: 110, 138-40, 143-4. 155-7, 
178, 187, 197, 198, 199, 221-2, 
263, 269, 273, 301, 305, 310. 
311-12, 316, 320-3, 327, 328, 
330,335,337. 

Sources of law (cf. Usui al-Fiqh). 
South Arabia: 48. 

Spoils: 106-8. 

Stoning (sec also punishment): 

106- 57, 137-9, 147, 148, 191. 


197-9,256. 

Subay'a: 163,339. 

Sufyan b. 'Uyayna: 11, 26, 62, 63 
94, 119. 136, 142. 150, 155, 166^ 
171. 187, 192, 193. 211. 212. 
213, 217, 219. 222. 224, 228 
232. 234, 237, 251, 252, 25s! 
257, 261. 263, 265, 270, 272, 
282.286,293.320,339. 

Sunna: 4,5,6, 7, 12, 19, 30, 37, 39, 
43, 66, 75. 82, 89, 95, 97, 98, 
103, 109, HO. Ill, 112, 113, 
115, 119, 121. 162. 163, 136. 
167, 179-284. 285-7. 288, 289. 
293-305, 306, 309. 310, 316, 
320, 323, 324, 325. 328, 329, 
330, 333. 334. 337. 347, 349, 
350, 351; abrogating: 192-202; 
as source of law: 4, 7, 19, 22-3, 
24, 26. 29. 35-6, 39-40. 75. 79, 
81; contradictory: 179-83, 

188-224; relation lo Qur’an: 
29-30, 35-6, 75-6. 103-#, 119, 
122, 123-45. 148, 153, 154-7. 
166-72. 173-8. 184-6, 188-94. 
213. 334, 341; see also (Khahar 
al-Wahidf 

Syria: 5.‘ 13, 47. 48, 204, 217, 254. 

' lad Its (deceit): 240-3. 

Taqtld: 43,88. 
al-Ta wl! (interpretation): 37. 
T*wus b. Kaysati; 143. 208, 263, 
270,271. 

Testimony: 29, 70, 146. 174. 197, 
240-50,' 260-1. 266, 278, 282, 
289,297-8,3(H), 334.351,352. 
Thayvib: 106-8, 174. 191, 311. 
312. 

Theft: 81. 105-6. 107. 127, 187. 

191,247,290,325. 

Trr^tton (cf. Hadilh). 
Transmitters (see also isnad and 
Khabar al-Wahid). 26-7, 30, 37. 
82. 99. 142, 180-2. 194 . 207-8. 
210. 212, 213. 214, 265-7. 275. 
277. 279, 280-4, 286, 289, 337; 



INDEX 379 


qualifications of: 239-52, 277-8, 
282-3. 

'Ubada b. al-$amit, 130, 137, 138, 
197. 

'Ubayd-Allah b. Abl Raft’: 119, 
187,253. 

'Umar b. al-Khauab: 207,208,215, 
223, 233, 234, 260, 261, 263, 
264,266,267,286,336, 346. 

'Urwa b. al-Zubayr: 150, 207, 208, 
213,243, 273. 

Usui at-Fiqh (see also Qu’ran and 
Sunna): 21-3, 24, 26, 28, 40-1, 
43. 

Usury (al-riba): 81, 120, 127, 154, 
190,191.210-12,325. 

’Uthman b. 'Affan: 223,269,346. 

War, rules of: 219-22. 

Wine: 68, 81, 132-3, 255-6, 257, 
318. 


Witness (see also *adl): 34, 70, 137, 
146-7, 174, 197, 240-50, 261, 
262, 289, 291, 292, 297, 300, 
351; 352; character of: 29, 70, 
77-9, 141, 241-5, 248-50, 266, 
278,282,298. 

Yahya b. HassSn: 27, 193, 208, 

233,236,282,283. 

Yahya b. Sa'fd: 135, 156, 160, 217, 
224,261. 

Yazid b. Al-Hidl: 256,299. 

YazTd b. Rum«&n: 161, 196. 

Yunisb. 'Ubayd; 137, 138,197. 

Zakat: 34, 58, 68, 75, 81, 83, 84, 
J29, 149, 158, 163-6, 172, 185-6, 
259,290, 3J 5, 

Zayd b. Aslam: 157, 230, 231, 253, 
272,323. 

Zayd b. Thabit: 214, 235, 270, 
340,344, 346. 


FRINTED IN INDIA 










































MINHAJ ET TALIBIN 









MINHAJ ET TALIBIN 


A MANUAL OF 

MUHAMMADAN LAW 

ACCORDING TO THE SCHOOL OF 

SHAFII 


BY 

MAH1UDIN ABU ZAKARIA YAHYA IBN SHARIF EN 

NAWAWI 


TRANSLATED INTO ENGLISH FROM THE FRENCH EDITION 

OF 

L. W. C. VAN DEN BERG 

BY 

E. G. HOWARD 

LATE DISTRICT JUDGE, BINGAPORE 


LONDON: 

W. THACKER & CO., 2, CREED LANE, E.C. 

CALCUTTA & SIMLA: THACKER, SPINK & CO. 


1014 




K 


W3282M5- 

i°i\U 


r HINTED BY 

WILLIAM CL0WE8 AND SONS, LIMITED, 
LONDON AND BECCLE8. 




PREFATORY NOTE 


In the preface to his edition of the Fath el Karib in 1894, Mr. L. W. C. 
Van den Berg remarked that “ from year to year European control 
over Moslem peoples is extending, so that it is unnecessary to insist 
upon the importance of rendering the two works that form the basis of 
the legal literature of the School of Shafii accessible, not only to a 
small number of Arabic scholars, but also to magistrates and political 
agents 5 ’ to whom that language is for the most part unfamiliar. This 
being as true now as it was twenty years ago it is thought advisable to 
publish an English translation of the other and larger work referred to, 
the Minhaj et Talibin , which “ occupies the first rank for deciding legal 
cases.” In the preface to his edition of this treatise, published in 1882 
at Batavia by the Government of the Netherlands Indies, Mr. Van den 
Berg explained that the French version, of which this book is a ren¬ 
dering into English, was not a mere literal translation of the concise 
Arabic text, which would have been unintelligible, but a paraphrase, 
based partly upon the Moharrer and the Commentary of Mehalli, and 
partly upon the two principal sixteenth-century commentaries on the 
Minhaj et Talibin —that is to say, the Tohfat-el-Mohtaj and the Nihayat 
el Mohtaj . It is not always possible to decide a question by reference 
to the Minhaj alone ; and in such a case a Muhammadan jurist—alim, 
fakih, mufti or kadi, as it may be—has recourse principally to the 
Tohfa and the Nihaya, which Dr. Th. Juynboll, in his Handbuch des 
islamischen Gesetzes , 1910, calls “the two standard works in the whole 
modern Fikh-literature of the School of Shafii.” It is hoped, therefore, 
that the present publication may be of some practical utility in the 
direction above indicated, and at the same time not without interest 
to the student of comparative jurisprudence. 
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INTRODUCTION 

In the Name of God, the Merciful, the Compassionate 

Glory to God, the good, the generous, whose blessings are too manifold 
to be numbered ; who poureth forth abundantly His grace and His 
justice, Who leadetli us in the right way ; Who maketh to profit in the 
study of the divine law those His servants towards whom He showeth 
kindness, and whom He hath chosen. 

To Him I offer praise the most high, the most perfect, the most 
pure, the most complete. I bear witness that there is none other god 
but He alone, whose power none shareth; that He is the One that 
loveth to pardon. And I bear witness that Muhammad is His servant 
and His preferred and chosen Apostle. God grant him His grace and 
His blessing, and crown him in heaven with favour and honour. 

Now, the best way to manifest obedience towards God and make 
right use of precious time is assuredly to devote oneself to the study 
of the law. And many of our learned men of blessed memory have 
already published with this object concise but exhaustive works, of 
which in my opinion the best is the Moharrar of the imam Abu Kasim 
er Kafii, an authority whose accuracy is beyond question. It is a book 
of the very greatest usefulness, upon whose authority may rely not only 
the jurist anxious to ascertain the veritable doctrine of our school, but 
also any other person who seeks to instruct himself by obtaining infor¬ 
mation from it. Kafii intended to include in his work nothing which had 
not already been established by the majority of authorities, and he may 
be said to have remained faithful to this programme, in spite of the 
great difficulty of carrying it out. 

Its prolixity, however, is an obstacle to this work being learnt by 
heart, except perhaps by some persons who devote themselves exclusively 
to the study of law, and consequently it appeared to me to be useful 
to compose an abridgment of it, in length not more than about half 
of the original volume, but introducing—if God will—some improve¬ 
ments. 

In the number of these improvements should principally be men¬ 
tioned the four following : In the first place, I have everywhere indicated 
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the reservations, that are sometimes not indicated in the Moharrar. 
Secondly, it will be easy for me to quote from the Moharrar several 
passages in manifest opposition to the doctrine preferred in our school, 
as the reader will see, if it please God. In the third place, I shall replace 
by others clearer and more correct all the little used expressions employed 
by Rafii, as well as those that might suggest erroneous ideas, either 
because he wished to be too explicit, or because he was not sufficiently 
so. Finally, in cases where there is divergence of opinion among 
authorities I shall give an impartial exposition of the two opposing 
theories, the two sides from which one may consider the question in 
dispute, and the two methods of reasoning adopted in order to solve 
it; and then I will also, where there is occasion for it, quote separately 
the decisions of our imam Shafii, and note the relative value of the 
different appreciations. 

In order to avoid any subsequent misunderstanding I hereby notify 
the reader that in the course of the work I shall employ the words el 
adhhar and el mashur to designate the doctrine which appears to me 
preferable, with this difference that I shall use el adhhar wherever the 
doctrine I reject is widely accepted, but otherwise el mashur. Similarly 
the words el asahh and es sahih will indicate what, in my opinion, is 
the better way of regarding and resolving a question ; with this differ¬ 
ence that where there are to be found authorities of repute who incline 
to the contrary opinion, I shall use the word el asahh , but otherwise 
es sahih . The word el mazhab will indicate the system which merits 
the preference in our school; while en nass will denote the personal 
opinion of our imam Shafii, even where his reasoning may appear to 
me to be weak, or in the case of an isolated decision. The word el-jedid 
means that in his first period, i.e. during his stay in Irak, Shafii was of 
the contrary opinion ; and the words el-kadim and ft kawl kadim indicate 
that the theory quoted was abandoned by that imam in his second 
period, i.e . during his stay in Egypt. The expression kil kaza denotes 
that this way of regarding and resolving a question is not to be recom¬ 
mended, and that most authorities come to another conclusion, whether 
the method I disapprove is or is not defended by authorities of repute ; 
and I employ the words fi kawl to mean that nearly all authorities have 
expressed the contrary opinion. And lastly, I must warn the reader 
that I begin all insertions of my own by the word kultu, and terminate 
them by the phrase wallahu aalam. 

In case of words or orthographic signs that have been added or 
intercalated, the reader may rely upon it that the matter was incon¬ 
testable and the insertion absolutely necessary. Similarly, wherever 
he may meet with a form of glorifying God differing from that in the 
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Moharrar or other books upon jurisprudence, he may rest assured that 
I have verified it from the most authoritative collections of traditions. 

And, finally, to some questions I have assigned another place in 
their section, without keeping to the order in the Moharrar, either 
because I thought them better placed so, or because I wished to be more 
concise. I have even taken the liberty to invert the order of whole 
sections, in order to improve the general arrangement. 

In consequence of what I have said I hope that this abstract will 
be at the same time a veritable commentary upon the Moharrar; for, 
on the one hand, I have omitted absolutely none of the rules and con¬ 
troversies discussed in that work, however small their importance, and, 
on the other hand, I believe that I have considerably improved it. 

Moreover, I have already begun a work which will contain a dis¬ 
cussion of all the debatable points in this abstract, a work in which I 
explain why I have sometimes had to depart from the text of the 
Moharrar, and sometimes added a reservation or a conditional modi¬ 
fication, etc. But in almost all cases these changes w T ere absolutely 
necessary and indisputable. 

God, the generous, is my sole helper ; in Him I put my trust ; upon 
Him I lean. To Him I address my prayer, that He may cause to grow 
from my labour some benefit to myself and to all other believers ; that 
He may be satisfied with me, my friends, and all the faithful. 



NOTE 

(SEE INTRODUCTION, PAGE xii) 

The following four signs indicate doctrines considered by Nawawi 
to be preferable to the contrary opinion. 

* = aclhlxar (clearer), where the doctrine rejected is widely 
accepted. 

** = mashhur (well known), where this is not the case, 
f = asahh (surer), where the contrary is maintained by 
authorities of repute. 

ft = sakih (authentic), where this is not so. 

(The signs immediately precede the passages to which they 
relate.) 

The personal opinions of Nawawi are inclosed in square 
brackets [ ]. 


MIN HA J ET TALIBIN: 

A MANUAL OF MUHAMMADAN LAAY 


BOOK I.—LEGAL PURITY 


CHAPTER I.—GENERAL PROVISIONS 


God has said in the Koran—“ We make clear water for cleansing come 
down from heaven.” Thus to remove any impurity, whether slight 
or serious, it is necessary to make use of “ water ” in the proper sense 
of the word, a liquid that can be described as “ water ” without modi¬ 
fication. Water whose nature has been altered by the addition of some 
foreign substance, such as saffron, loses its purifying quality, for the 
alteration prevents its being any longer described simply as “ water.” 
On the other hand a modification that does not prevent a liquid being 
still called “ water ” does not affect its purifying quality ; and conse¬ 
quently mere stagnancy, or mud, or moss, or some accidental object in 
a basin or a pipe, are of no consequence. And in the same way the 
inf reduction of substances that do not dissolve, such as aloes or grease 
or sand, cannot be regarded as modifying the nature of water. 

It is blamable to proceed to purification with water heated by the 
sun, or with water that has already been used for an obligatory puri¬ 
fication. According to some authors Shafii, in his Egyptian period, 
sustained that even water used for a purification not legally prescribed 
must on that account be considered improper for any ritual use, if the 
quantity does not amount to two kollah . So considerable a quantity 
cannot itself become impure by contact with impure substances, unless 

its nature is thereby modified. 

*/ 

The impurity of water ceases with the adulteration that causes it, 
whether it regains its original quality of itself, or by an increase in the 
quantity of liquid ; but if the impurity has merely been rendered imper¬ 
ceptible by the addition of musk, saffron, sand, or plaster, the water 
continues to be unsuitable for purification, as the impurity itself has 
not been removed. 

A quantity of less than two kollali becomes impure by contact, but 

B 
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us soon as the amount is increased to this minimum the water becomes 
suitable for purification, if the impurity was unaccompanied by any 
adulteration of the quality. On the other hand, impure water, to which 
water suitable for purification has been added, remains impure until 
the minimum has been reached ; but according to some jurists the 
mixture should be considered pure, though unsuitable for purification, 
if the quantity of impure is less than that of pure water. 

**As an exception to the foregoing rules the body of a bloodless 
insect does not render a liquid impure. And one jurist is of opinion 
that- nothing we have just said applies to impurity so slight as to be 
inappreciable. 

[*In this latter opinion I concur.] 

Running water is subject to the same rules as stagnant water, at 
least this is so according to the opinion expressed by Shafii in his second 
period, though that Imam at first admitted that running water can 
never become impure, unless by adulteration, however small the 
quantity of liquid. 

fTwo kollah are equal to about five hundred ratal of Baghdad. 

The adulteration of water due to a change from a state of purity to 
one of impurity is shown by taste, colour, and smell ,* and when it is 
at first impossible to distinguish the pure from the impure, one must 
decide as best one can which of the two one ought to use, and then 
purify oneself with that one believed to be pure. This course, however, 
according to some jurists, is not lawful if other water can be procured 
whose purity is not subject to doubt. *A blind man is subject to tlieso 
rules relating to the examination of the liquid. If of two liquids that 
resemble one another one is water and the other urineff, it is of no use 
attempting an examination, and recourse must be had to purification 
by sand, after mixing the contents of the two vessels. And finally if it 
is a question of water and rose-water, both pure, one washes first with 
one and then with the other ; though some authors maintain that even 
in such a case one should first carefully ascertain the nature of the 
liquid to be used. 

When one of two similar liquids has been chosen and used, the other 
must be thrown away, in order that no other believer, coining in his 
turn to perform his ablutions, may be assailed by the same doubts. 
Should this not have been done, and should a mistaken choice be 
believed to have been made, still the purification should not be repeated 
with the other liquid—such at least is Shafii’s personal opinion. fBut 
in such a case purification by sand also should be performed. A warning 
that a liquid is impure should be accepted, if grounds are given for it 
and it comes from a person worthy of confidence, and even without 
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grounds if coming from a jurist of the school of which one is a 
follower. 

Any sort of vessel may be used for the purpose of ablution so long 
as it is clean, except vessels of gold and silver, fof which the very acquisi¬ 
tion is forbidden. fTliis prohibition does not include vessels merely 
gilt or silvered *or of valuable material or adorned with jewels, but 


does include such as are mounted or inlaid with gold or silver, if the 
precious metal is in great quantity and solely for ornament. fThus it 
does not apply to the three following cases :—(1) if the gold or silver 
forms only a small part of the vessel and is of some use ; (2) fif the 
quantity is very small, even when solely for ornament; (3) fif the 
quantity is considerable, provided it is of some use. fTlie position of 
the gold or silver is immaterial. 

[The use of vessels mounted or inlaid with gold is totally forbidden 
by our school.] 


CHAPTER II.—CAUSES OE SLIGHT CORPORAL IMPURITY 

Section 1 

There are four of these causes. 

1. The issue from the body, by the urinary or stercorary passage, 
of any substance except sperm. As to matter from a wound, a fistula, 
an incision or any oilier opening in the proximity of the stomach, the 
following distinctions have been established :— (a) when either pas sage 
is obstructed and the opening is below the stomach, any issue—*even 
if accidental, e.g. a taenia—impairs the purity of the body ; ( b ) when 
either passage is obstructed and the opening is above the stomach, or 
(c) when neither is obstructed and the opening is below, *the purity 
of the body is unaffected. 

2. Loss of consciousness, except by sleep in a sitting posture. 

3. Contact between a man and a woman, ^except when marriage 
between them would be prohibited on account of relationship, etc. 
*The impurity affects the person touching as much as the person touched. 
fContact with a girl under age, and in general a very slight touch, as 
of hail*, teeth, or nails, cause no impurity. 

4. Touching with the palm of the hand the private parts of any 
human being, including oneself, or even, according to the opinion of 
Shafii in his second period, the anus ; but not including the parts of an 
animal. Touching the private parts of a corpse, of a child under age, 
or of a eunuch or mutilated person, cause impurity; fas does also a 
touch with a mutilated hand. fBut touching with the linger tips, and 
taking the parts between the fingers, do not cause impurity. 
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All persons in a state of impurity are forbidden—*■. 

1. To pray. 

2. To walk round the holy temple at Mecca. 

3. To carry the Koran, or touch its leaves, ffor binding. Such 
persons may not even touch a bag or box containing the sacred volume, 
for a slate upon which any text has been written as an exercise. fThey 
may carry the Koran among and at the same time with other objects, 
or carry a commentary, or gold pieces engraved with texts ; but they 
may not turn over the leaves of a Koran, even with a piece of wood. 
fThese provisions do not apply to a child under age. 

[fit is permissible to turn over the pages of a Koran with a piece 
of wood ; at least it has been so decided by jurists of Irak.] 

A person who was at first assured of his state of purity, but who 
afterwards suspects that he is affected by a slight impurity, should 
conform to w T hat he considers to be certain, and not concern himself 
with ulterior doubts. This rule holds good also in the inverse case, 
i.e. when a person is at first assured of being affected by a slight impurity, 
but is afterwards attacked by doubts as to the result of his examination. 
Finally, where he perceives he has been alternately pure and impure, 
without remembering which state had the priority, he should first try 
to recollect the state he was in before the question arose, and then 
consider himself as being in the contrary condition. 


Suction 2 


Latrines must be entered left foot first, and quitted right foot first. 
No object upon which the name of God is inscribed should be taken 
there. One should squat down leaning rather on the left foot, and if 
possible avoid turning either face or back in the direction of Mecca, 
either position being rigorously forbidden on a desert plain where it is 
possible to choose any direction. To relieve a want of nature one should 
retire and conceal oneself from the public view. It is forbidden to 
pass urine into stagnant water, or into a hole, or so that the liquid 
is dispersed by the wind, or at a meeting place, or on the public road, 
or under a fruit tree, or while speaking to any one. After evacuation 
one should not wash oneself at the same place. When passing water 
care should be taken that all the urine is passed out of the body. 

The following words are used on entering latrines : “In the name 
of God. 0 God, I seek refuge with Thee against male and female 
demons ” ; and on leaving, “ I beseech Thy forgiveness. Praise to 
God that has kept evil afar from me and preserved me.” Cleansing, 
after evacuation, can be effected either with water or with stones, but 
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better with both. By “ stone ” is here understood any hard, clean 
object that can be used to remove filth and thrown away ; *even a 
tanned piece of leather may lawfully be employed for this purpose. 
The use of stones alone suffices only when the excrement is not dry ; 
but may be considered sufficient although extraordinary matters such 
as blood are excreted, or in spite of the excretion of an extraordinary 
quantity of matter, provided that the impurity does not extend beyond 
the sides of the orifice. 

The rubbing with stones is three times repeated, either with three 
different stones, or with three sides of the same stone. A dirty stone 
must be cleansed before use. The Sonna insists upon each of the three 
cleansings being done separately. Each stone should be used in cleansing 
the whole of the part of the body requiring to be cleansed ; though some 
jurists recommend apportioning the three stones, or three ends of the 
same stone, between the two sides and the middle. The Sonna requires 
the cleansing to be done with the left hand. *In the case of the excretion 
of a taenia, or of hard matters, a cleansing is not strictly necessary. 

CHAPTER III.—ABLUTION 

The following things are necessary to constitute a valid ablution :— 

1. The intention to remove an impurity ; or the intention to enable 
oneself to accomplish an act, for the validity of which bodily purity is 
a requisite ; or the intention to perform ablution as a duty prescribed 
by law.If a person is in a state of chronic impurity, e.g. a woman 
whose menses are prolonged beyond the legal term, there can of course 
be no intention to remove an impurity whose removal is an impossibility ; 
but the intention to render licit the act one desires to accomplish suffices 
in all cases.f*f An intention to cool oneself by washing may be combined 
with the religious purpose here treated of ;f but it is illicit to combine 
the intention to accomplish an obligatory purification with a purpose 
to perform an ablution which is merely recommended, e.g. for the 
recitation of the Koran. The intention is formulated at the moment 
of proceeding to the ablution of the face ; though some learned authors 
maintain that, following the example of the Prophet, it may be formu¬ 
lated before this.I It is not necessary that the intention should refer 
to the entire ablution, it may be formed at the washing of each separate 
member of the body. 

2. The washing of the face, i.e. the part of the head comprised from 
top to bottom between the place where the hair usually begins and the 
extremity of the lower jaw-bones, and from right to left between the 
ears. This includes also the part of the forehead upon which the hair 




6 


MINHAJ ET TALIBIN 


falls down, and the part of the head where the hair has been cut; but 
does not include the temples, i.e. the two white spots to right and left 
of the forelocks. 

[A part of the head where the hair has been cut is rightly considered 
by nearly all learned men as belonging to the top of the head and not 
to the face.] 

It is necessary to wash eyelashes, eyebrows, whiskers, moustache 
and imperial, both the hair and the skin covered by it. Some jurists, 
however, contend that it is not obligatory to wash the skin covered by 
the imperial when the latter is thick ; and all agree that the beard need 
be washed like the eyelids, etc., only when it is thin, but, otherwise, 
merely on the surface. One learned author has even advanced the 
opinion that a special ablution of the beard, and in general of all the 
hair on the face, is not obligatory. 

3. The washing of the hands and arms up to the elbows.** If one 
has lost part of a hand, one should wash what remains. The stump 
should be washed, if an arm has been amputated below the elbow ; but 
if above, an ablution is not necessary, though always to be recom¬ 
mended. 

4. The passing of the moistened hand over the skin of the top of 
the head, or if that be impossible over the hair covering it.f A proper 
washing, is of course, also quite licit; and the head may also be mois¬ 
tened while keeping the hand closed, if necessary. 

5. The washing of the feet, including the ankles. 

G. The observing of the prescribed order.]* If any one, instead of 
practising a mere ablution, prefers to take a bath, for the purpose of 
removing an impurity, this is permitted ; provided that the prescribed 
order is observed in plunging into the water, and one remains there 
some time, but not otherwise. [fEven a hurried bath is in all cases 
sufficient.] 

The following practices have been introduced by the Sonna :— 

1. The use of teeth-cleaners, or other hard substance capable of taking 
their place,]* except fingers. This is particularly to be recommended 
before prayer and when the taste in the mouth is changed ; but it can 
be practised at any time, except when fasting in the afternoon. 

2. Beginning ablution by pronouncing the formula, “In the name 
of God/' If neglected at the beginning the omission may be rectified 
by pronouncing the formula in the middle. 

8. Washing the hands before commencing the ritual ablution. It 
is even considered blamable to dip the hands in a basin containing water 
for the ablution of several persons, without first washing them three 
times, unless one is sure they are quite clean. 
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4. Rinsing the mouth and cleansing the nostrils with water. *It 
is well to do these separately ; f first taking water three times in the 
hollow of the hand for rinsing, and then three times for the other 
purpose. Except in the case of persons fasting, these two practices 
are as a rule observed by every one. [*It is preferable to combine them, 
taking water in the palm of the hand three times for the two together.] 

5. Repeating all ablutions and moistenings three times. 

G, Resolving any doubt as to the validity or number of ablutions, 
by coming to a definite conclusion one way or the other. 

7. The moistening of the whole head and ears ; though it is enough 
to moisten the turban if it is difficult to take off. 

8. Separation of the hairs of the beard if it is very thick ; and even 
the fingers and toes. 

9. The washing of the right side before the left. 

10. Extending the ablution of the face upon the skin covered by 
hair ; as well as that of the arms and feet above the elbows and ankles. 

11. Completion of the ablution without interruption, a precept which 
Shafii in his first period even called obligatory. 

12. Performance of the ablution without the assistance of other 
persons. 

13. Abstention from shaking the water off the body, for removing 
it with a sponge or other similar object. 

14. Terminating the ablution by pronouncing the following for¬ 
mula :—“ I witness that there is no other god than God alone, whose 
power is shared by none. I witness that Muhammad is His servant 
and apostle. 0 God, receive me amongst them that repent, that keep 
themselves from sin, Thy holy servants. Glory to Thee, 0 God ! I 
praise Thee, and witness yet again that there is no other God but Thee. 
I implore Thy forgiveness. I turn again unto Thee.” 

[I intentionally omit the formulas given in the Muharrar for repeti¬ 
tion by the believer during the ablution of the different parts of the body, 
as their authority has not been established.] 

CHAPTER IV.—MOISTENING OF FOOT-GEAR 

The ablution of the feet may be replaced by that of the foot-gear, if 
not worn for more than a day and a night during a stay at a fixed abode, 
or more than three days and three nights when on a journey. 
This indulgence applies only to a case where the impurity has been 
incurred after the feet have been covered. When setting out on a 
journey after moistening the foot-gear at home, or vice versa , the shorter 
interval of one day and one night must be observed. It is also necessary 
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that the feet should be thoroughly cleansed before being covered ; that 
every part of the feet requiring ablution should he covered ; that the 
foot-gear should be quite clean when put on ; and that the same foot¬ 
gear should he able to last to the end of the way. It is also necessary 
that the march or journey should have some object; and some jurists 
insist further that there must be a legal right to use the foot-gear worn. 

fPermeable foot-gear, *e.g. the slippers called jermuk , cannot be 
moistened ; fbut a torn sole is no objection, if properly fastened. 

The Sonna insists on the foot-gear being moistened from top to 
bottom with the fingers, as if one were tracing lines on it; but it is 
strictly sufficient to moisten the part of the foot-gear corresponding to 
that portion of the foot of which ablution is prescribed, except only 
the sole of the foot and heel which it is not the practice to moisten, at 
least according to the teaching of our school. [This rule applies to the 
edges, as well as to the sole.] 

Moistening of the foot-gear is not permissible if there is any doubt 
as to the time not being yet passed ; nor in the case of grave impurity, 
where the clothes must be changed and a bath taken before the indul¬ 
gence of moistening the foot-gear can again be had recourse to. And 
when foot-gear that has been moistened is changed, the feet must be 
washed ; and also the head and arms, according to one author. 

CHAPTER V.—BATHING 

Bathing, or general ablution of the body, is necessary on all occasions 
when a person is affected with grave impurity. These occasions are :— 

1. Death. 

2. Menstruation. 

8. Lochia ; fand confinement in general, even when unaccompanied 
by evacuation. 

4. Sexual penetration. 

5. Any effusion of semen ; recognisable by emission, sensation, 
odour, or appearance. In the absence of these signs no bath is necessary. 

In all that concerns grave impurity a woman is subject to the same 
rules as a man. In a state of grave impurity it is illicit to accomplish 
the three religious acts prohibited to persons affected by any 
impurity ; and in addition it is forbidden to remain in a mosque, 
though one may walk through ; and forbidden to recite the Koran, 
though one may pronounce a few words from the sacred volume, if 
solely to glorify God. 

For the validity of the bath there must be :— 

1. An intention to remove a grave impurity, or to enable oneself 
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to accomplish an act requiring a previous bathing, or to take the bath 
as a duty prescribed by law. This intention must be formulated at 
the moment of entering the bath. 

2. A washing of all parts of the body, both the skin and the hair 
covering it; but rinsing of the mouth and cleansing of the nostrils, 
acts required as we have seen by the Sonna in ordinary ablution, are 
unnecessary. 

It may be added, however, that the best way of taking a bath is as 
follows :— 

1. Begin by removing all filth from the body. 

2. Then perform ablution ; except that according to one author 
washing of the feet should be deferred until the end. 

3. Wash carefully in all the folds of the skin, especially in places 
more liable to perspiration. 

4. Pour water on the head. 

5. Separate the hair of the head and beard, by passing the wet fingers 
through them. 

6. Give priority to the right side. 

7. Rub the whole body. 

8. Repeat the whole three times. 

A woman subject to menstruation should also rub with musk any 
parts of the body that bear traces of blood, or if she has no musk with 
any other perfume. 

The Sonna does not insist on a fresh bath for each act requiring 
bodily purity, but does insist upon an ordinary ablution before perform¬ 
ing such act, even when no impurity has knowingly been incurred since 
the last ablution. It has also ruled that the quantity of water for an 
ordinary ablution should not be less than one modd, and for a bath not 
less than one saa; in neither case is any maximum prescribed. A 
person affected with grave material impurity should first remove the 
filth from the part concerned, and then take a ritual bath as a mere 
bath does not suffice. Whether the impurity incurred is grave or slight, 
ritual ablution must be practised as well as a bath. [fThe bath alone 
is always sufficient.] 

A person wishing to take a bath for a grave impurity at the same 
time as the prescribed Friday’s bath may lawfully perform these two 
duties simultaneously, provided that his intention applies to both. 

[According to our school a bath alone is sufficient, even in the case 
of a person who has incurred both grave and slight impurity, irrespective 
of which has been first incurred.] 
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CHAPTER VI.—THINGS IMPURE IN THEMSELVES 

Things not accidentally bnt essentially impure are :— 

1. Every intoxicating liquid. 

2. Dogs and pigs ; and any animal born of the copulation of a dog 
or a pig with any other—even a pure—animal. 

3. Animals dead from natural causes, or killed otherwise than in 
accordance with the law relating to that matter. Only human corpses, 
and the bodies of fishes and locusts, remain pure, however death has 
been caused. 

4. Blood, pus, vomit and droppings. 

5. Urine and any other liquid issuing from the genitals of a living 
being ; fincluding sperm, except human sperm. [fThe sperm of all 
living things is pure, except that of animals mentioned in 2.] 

C>. The milk of animals not eaten by man ; but not a woman’s 
milk. 

Everything that comes or has been cut from a living thing is consi- 
sidered, so far as regards its purity or impurity, as the body itself, 
after such thing has ceased to live ; except the hair of animals that may 
be eaten ; for these are considered pure, however the animal came by 
its death, fin the same way a clot of blood, a bit of chewed meat, or 
the natural moisture of a woman’s private parts, are not impure. 

Essential impurity cannot disappear in any way ; but it is otherwise 
with accidental impurity. An exception, however, is admitted in the 
case of wine that has changed into vinegar of itself, i.e . without the 
use of chemicals. fThis is accepted as pure, even if the change is due 
to transference from a sunny to a shady place, or vice versa. But if, 
on the contrary, wine changes to vinegar on the introduction of some 
substance producing that effect, it remains impure. 

An animal’s skin, rendered impure by its death, may be purified by 
tanning either outside **or inside. By “ tanning ” is understood the 
removal of everything superfluous by corrosives, but not by sun-heat 
or sand. fThe use of water is not necessary to insure the legal effect 
of tanning. Moreover leather soiled after tanning is in the same con¬ 
dition as a piece of cloth or other object become accidentally impure, 
that is to say that this impurity can be removed by a thorough cleaning ; 
it is only the impurity caused by contact with a dog, or with something 
that has come from a similar animal, that necessitates purification 
of a special kind. Now in this latter case the object must be washed 
seven times, and one of these seven ablutions must be performed with 
sand, *;i substance specially prescribed for this purification. fSand 
that is impure or has been mixed with liquid cannot be used for this 
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purpose. *In reference to this matter contact with a pig is regarded 
in the same way as that with a dog. The impurity caused by the urine 
of a little boy not yet weaned can be removed by a mere washing of 
the soiled object; but in cases of impurity other than the two we have 
just specified, if it has left no perceptible trace water must, be passed 
over it, and if it has then purification must be continued until at least 
there remains no noticeable odour. Traces of colour or smell need not 
prevent use of the object, if it is impossible or difficult to remove them. 
One authority, however, insists that the odour should be entirely got 
rid off. [ffWhen traces of impurity are left, both in colour and smell, 
the object cannot lawfully be used.] 

j*For an efficient washing'it is enough to pour water on the object; 
it is not always necessary to soak the object in water, or press it with 
the fingers or wring it out; * while water flowing off an object washed 
without pressing, etc., remains pure after the impurity of the object 
lias disappeared, provided there has been no modification of quality. 

Purification of liquid matter is impossible, though some authors 
assert that grease is an exception to this rule, at least when of a nature 
to admit of washing. 


CHAPTER VII.—ABLUTION WITH SAND 

Section 1 

Recourse may lie had to ablution with sand, whether for slight or 
grave impurity, in the following cases :— 

1. If there is no water. The traveller who is sure of this can at once 
have recourse to ablution with sand ; he need not first search the neigh¬ 
bourhood ; but if it is a mere supposition, he should first search his 
luggage, or make inquiries from his companions. If in a plain he should 
look around him ; and if the ground be hilly search the vicinity as far 
as the horizon. Only if all his efforts are without success, is he per¬ 
mitted—when uncertain of the absence of water—to practise ablution 
with sand. fWhen not on a journey, the absence of water at a place, 
once ascertained, does not dispense with the necessity of another search 
on a second ablution liecoming requisite ; because water may in the 
interval have risen at a spot where previously there was none. If there 
is known to be water at so short a distance that a traveller in case of 
necessity would be willing to leave his route in order to reach it, then 
he must do so, unless he fear thereby to endanger his person or property, 
for in this latter case also ablution with sand is permitted. If the 
certainty of being able to obtain water is acquired only at the last 
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moment before the time prescribed for prayer, it is better to defer the 
accomplishment of this religious duty and go and get the water, rather 
than to rest content with an ablution with sand. *0n the other hand, 
if it is not a certainty but a mere supposition that is formed at the last 
moment, it is better to pay no heed to it and proceed at once to perform 
the ablution with sand. When there is some water, but in insufficient 
quantity for an ablution, still one should make use of it, rather than 
have recourse to ablution with sand ; and water should even be pur¬ 
chased if this can be done at a reasonable price, unless the money is 
needed to pay a debt that is due, or for travelling expenses, or for the 
keep of persons or animals in one’s charge, f An offer of water, or of 
a bucket to draw it with, must be accepted ; but an offer of money with 
which to buy it need not. If one has forgotten to bring water with 
one, or left the skin containing it amongst one’s luggage and cannot 
find it after a careful search, ablution with sand is lawful; *but in 
that case the prayer or other act of devotion must be repeated when 
the liquid is found. This repetition is not necessary if it is the luggage 
itself that cannot be found amongst that of other travellers. 

2. If the water one has is required for drinking by the persons and 
animals in one’s charge, either immediately or in the near future. 

3. In the case of an ill or wounded person, if it is feared the patient 
may die in consequence of an ablution with water, or may lose the use 
of a limb. *This rule even extends to the case where an ablution, by 
aggravating a malady or an injury, might retard the cure, or disfigure 
some part of the body ordinarily exposed like the face. For the purpose 
of ablution extreme cold is regarded in the same way as a malady. In 
all cases where the use of water is dispensed with, ablution with sand 
must be practised upon any diseased or injured limb not covered with 
a bandage ; and it still remains necessary, according to our school, to 
proceed to the ablution with water of all those parts of the body that 
are healthy or sound. In these circumstances a person who has incurred 
grave impurity has the option of beginning with sand or water as lie 
pleases ; for these are a substitute for bathing, a religious duty that 
does not require the observance of any definite order in the purification 
of the parts of the body. fOn the other hand, a person who has incurred 
a slight impurity must perform the ablution with sand, only at the 
proper moment at which the prescribed order requires the washing of 
the diseased or injured limb ; and so, should there be two injured limbs, 
they must be separately purified, carefully observing the prescribed 
order. If a part of the skin is covered over, as by splints that cannot 
be removed, the exposed part of the body must be washed, and the 
rest cleansed in the way we have explained. The splints, too, must 
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be completely moistened and wiped ; though, according to some opinions, 
apart is enough. When it is necessary to proceed to a second ablution 
in order to prepare for the accomplishment of another religious obligation, 
where no impurity has intervened since the first ablution ; the sick 
person, if on the earlier occasion lie had incurred grave impurity, and 
consequently performed ablution in place of a bath, need not wash the 
sound limbs when practising the second. But if, on the contrary, the 
sick person had on the first occasion incurred only slight impurity, he 
must, on the second, again wash those limbs which, in the prescribed 
order, have their turn after the diseased or injured limbs. Some 
authors support the view that in both cases the ablution of all sound 
limbs should be repeated ; others contend that the indulgence accorded 
to a sick person previously affected with grave impurity should be 
applied equally when the impurity is merely slight, [fl prefer the 
latter doctrine.] 


Section 2 

Any kind of sand can be used for ablution, even medical powder, 
or sand mixed with dust; but not mineral powder, nor pounded pottery, 
nor sand mixed with Hour, etc. Some, however, are of opinion that the 
use of sand mixed with other substances is licit, if they arc present 
only in very small quantity. ffThe use of sand that has already served 
for a previous ablution is illicit, whether it still adheres to the body 
for not. It is necessary that the sand should be specially obtained 
for the purpose of ablution. Thus sand swept up by the wind and blown 
upon a person about to practise ablution cannot legally be utilised, even 
if it be shaken upon the member to be rubbed with the special intention 
of accomplishing that duty. It is, however, permissible to be assisted 
in the ablution by another person ; though some authorities admit this 
only if one is prevented from performing it oneself. 

The essentials to a proper performance of ablution with sand are :— 

1. An actual removal of the sand to the limbs ; f i.e. it must be carried 
from the face to the hand, or vice versa . 

2. An intention to prepare oneself for prayer. A mere intention to 
remove an impurity incurred, for to practise ablution as a religious 
duty, is of no value. It is formulated at the moment of carrying the 
sand to the limbs, ffand should continue until some part of the face is 
rubbed. When the intention is directed both to an obligatory and also 
to an additional prayer, then both of these become licit by the fact 
of a single ablution. An ablution, practised with the intention of 
making an obligatory prayer, will serve either for this or for an additional 
(i.e, optional) praytr ; but if the intention refers only to an optional 
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prayer, or oven merely to a prayer in general, it can in that case he 
succeeded only by an optional and not by an obligatory prayer—at 
least according to our school. 

3. A rubbing, first of the face and then of the hands and forearms 
with the elbows. The law does not insist on the sand reaching the roots 
of the small hairs that cover these parts of the body. 

f When carrying the sand to the limbs it is not necessary to observe 
any order of succession among the different parts of the body ; and this 
principle even goes so far that it is quite permissible to plunge both 
hands at the same time in the sand, and to rub the face with the right 
hand, and then the right hand with the left hand. 

In ablution by sand the following acts are considered recommendable: 

1. Beginning by uttering the words “ In the name of God.” 

2. Rubbing both face and hands twice, [fit was the personal 
opinion of Sliafii that this repetition is obligatory, even when a rag or 
something similar is used to rub with.] 

3. Always giving priority to the right side of the body over the left. 

4. Rubbing the face from above downwards. 

5. Using no more than the necessary amount of sand, and throwing 
away the rest. 

G. Completing the ablution without interruption, as is the case for 
a ritual ablution, [This rule applies also to the bath, where it is con¬ 
sidered recommendable to begin by separating the fingers. When 
rubbing the hands for the second time a ring must be laid aside.] 

When a person finds water, after having had recourse to ablution 
by sand because he thought there was none, the two following cases 
must be distinguished. 

1. If the water is found before beginning the prayer, the ablution 
by sand is annulled, and one proceeds to the ritual ablution, if there 
be no obstacle to such use of the water found, e.g. if it be not required 
for drinking. 

2. If the water is not perceived until after the prayer is begun. 
Here it is necessary again to distinguish two possibilities :— (a) if the 
time legally allowed for the prayer in question permits of completing 
the ablution and after it another prayer, **then these should be under¬ 
taken, and the ablution by sand is annulled ; and (b) if it is impossible 
to do this within the prescribed time, in which case the ablution by 
sand is valid, and the prayer may be continued. 

According to some opinions an optional prayer is always annulled 
by the fact of finding water afterwards. fAnd if possible it is always 
better to interrupt an obligatory prayer in which one is engaged, and 
continue it after ablution, even if time does not permit of concluding 
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an entirely new prayer, and where in consequence the finding of the 
water does not absolutely nullify the ablution with sand. fThose, 
however, who admit that an optional prayer, preceded only by ablution 
with sand, is not in all cases annulled by the fact of finding water, 
contend that in these circumstances the prayer must not exceed two 
raka , unless the previous intention has been formulated of accomplishing 
a greater number. 

A single ablution with sand can never serve for more than one 
obligatory prayer ; though it suffices for as many optional prayers as 
may be desired. *Rut a supererogatory prayer which is the consequence 
of a vow comes under the same rule as an obligatory prayer. An 
ablution for the prayer for the dead may be combined with that for an 
obligatory prayer. 

f If one has neglected to accomplish one of the five obligatory prayers, 
and one cannot remember precisely which, the oversight may be repaired 
by performing one ablution followed by the five prayers. If an uncertain 
two of the five have been omitted, all five must be repeated, each with 
its separate ablution ; or one may perform two ablutions each followed 
by four prayers, omitting from the second four the one that began the 
first. And if the same obligatory prayer has been twice omitted, there 
must be two ablutions, each followed by all five prayers. 

Ablution by sand is not permitted before the hour prescribed for 
each prayer; and this prohibition applies not only to obligatory 
prayers, fbut also to those additional ones that are made at fixed 
times. 

Notwithstanding that neither water nor sand can be procured for 
ablution, one should still, according to the view supported by Shafii 
in his second period, perforin the obligatory prayers at their legal time, 
repeating them when one or other has been found. Moreover a person 
living at a fixed place who has recourse to ablution with sand in conse¬ 
quence of a want of water, must again acquit himself of his religious 
duty after finding it; but no such obligation lies on a traveller, funless 
his journey has been undertaken for an illicit end. *Similarly, if one 
has had recourse to ablution with sand on account of the cold, the 
prayer must be subsequently repeated and preceded by a regular 
ablution ; but this repetition is not strictly necessary if the use of sand 
Avas caused by a sickness which prevented the use of water in general 
or its application to a part of the body not covered by a splint, except 
only in the case of a wound that bleeds profusely. But if it is a question 
of a part of the body covered by a splint, a distinction must be made. 
**If the part of the body to which the splint has been attached has 
incurred only a slight impurity a repetition is necessary—if the splint 
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was not removed before the ablution with sand; * but this is not so in 
the ease of a grave impurity. 


CHAPTER VIII.—MENSTRUATION 
Section 1 

The age at which a woman can begin to have menses is nine years. 
The shortest period of continuance of one menstruation is one day and 
one night; and the longest fifteen days and fifteen nights. The 
shortest interval of purity between two menstruations is fifteen days , 
there is no legal limit for the longest period. 

The legal consequence of menses is that the woman undergoing them 
is regarded as a person who has incurred a grave impurity. Besides 
this the law forbids her— 

1. To pass through a mosque, if she fears she may soil the building ; 

2. To fast,—though she must perform an obligatory fast on recover¬ 
ing her normal condition. On the other hand, prayers omitted on account 
of menstruation need not be accomplished ; 

3. To be touched by a man on the part of the body between the navel 
and the knees, though according to some authorities this prohibition 
refers only to the act of coition. 

When the discharge stops, acts that are illicit during menstruation 
remain so until the woman lias taken a bath ; with the exception of 
fasting and repudiation, which become licit at the moment of stoppage. 

A haemorrhage that continues after the legal term of the menstrua¬ 
tion is a perpetual cause of slight impurity, as is also an unhealthy 
discharge of urine or semen ; though they do not prevent fasting or 
prayer. Before, however, proceeding to these latter acts of devotion, 
the person subject to the infirmities mentioned, should wash the affected 
part and apply a bandage. After this, as soon as the hour of prayer 
has sounded, ritual ablution should be practised, and the prayer accom¬ 
plished as soon as possible. fjAVliat the law forbids here is any capri¬ 
cious delay. A delay rendered necessary for the legularity of the prayer 
is permitted. Thus, after ablution, the prayer may be deferred until 
one is suitably dressed ; or until the congregation has assembled, if it 
is a public act of devotion. A person subject to irregular discharges 
such as we have just spoken of, must repeat a ritual ablution for each 
obligatory prayer, even when no fresh impurity has elapsed, fand 
renew the bandage each time. And, finally, a person whose discharges 
cease after ritual ablution must repeat it immediately, even if she is 
not usually subject to a return of her infirmity after it lias ceastd, or if 
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while subject to returns she usually has an interval of purity sufficiently 
long to admit of an ablution and prayer. 


Section 2 


When a woman has reached the age of puberty all matter coming 
out of the womb constitutes menstruation, at least during the legal 
period. fEven yellow or colourless fluids are regarded as menstruous. 
As to irregular discharges that occur after the legal period of men¬ 
struation, it is necessary to distinguish the two following varieties :—• 

1. Discharges occurring for the lirst time. This category is sub¬ 
divided into two kinds : (a) if the discharges are of distinct nature, 
c.g. plentiful and slight, the latter are considered as haemorrhages and 
the former as true menses if continuing for not less than the minimum 
and not more than the maximum legal period, provided that the slight 
discharges continuo at least for the minimum legal state of purity ; 
and ( b ) if the discharges cannot be regarded as distinct, either because 
they are similar or because their precise periods cannot be determined ; 
they are then looked upon as menses for one day and one night, and as 
a haemorrhage for the rest of the month, i.e. for the 21) following days. 

2. Discharges constituting a chronic infirmity, in such a way that 
the person in question is habitually subject to intermittent intervals 
of purity. This category also admits of two subdivisions : (a) if the 
person understands the ordinary course of her infirmity, and can rely 
upon her experience of the length of the periods observed, even once ; 
fany new indications being duly conformed to ; and ( b ) if the person 
has doubts upon the subject; **she should then scrupulously observe 
the phases of her infirmity and act accordingly ; at least this is the 
opinion of all jurists except one, who considers such person to come under 
rule 1. 

It is forbidden to persons subject to irregular discharges coining under 
case 2 ( b ) to indulge in coition. They may not touch a Koran, nor may 
they recite passages from this sacred scripture, except in prayer,—for 
their infirmity does not prevent their performing the obligatory prayers. 
fThey may only accomplish a supererogatory prayer after taking a 
bath. Similarly, a woman subject to irregular discharges must observe 
the fast of the month of Ramadan, i.e. she must fast for the whole of 
this month, and then for the whole of another month. Thus she will 
be regarded as having fasted for fourteen days in each of these two 
months. Finally she must fast six days out of eighteen in a third 
month, i.e . lirst three days, then, after an interval of twelve, three more 
days, to make up the two missing days of the fast. She may also sub- 
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stitute for any fasting day another fasting day, provided that in that 
case sho fasts on the third and seventeenth days following. 

A person subject to the chronic infirmity we are discussing, who has 
but a confused recollection of what happened previously, should be of 
strict observance where she is certain ; and, where doubtful, she should 
regard herself as impure concerning coition, but pure concerning the 
accomplishment of her religious duties. If there be uncertainty as to 
cessation of discharge, a bath should be taken before each obligatory 
prayer, flhe haemorrhage of a pregnant woman is regarded as a true 
menstruation ; as is also an interval of purity in any woman, during 
the legal period of her menses. 

The shortest period of lochia is one instant and the longest sixty 
days ; the ordinary time is forty days. Then effect is to render illicit 
all acts forbidden in the period of menstruation. Lochia that continue 
for more than sixty days are subject to the same rules as menses that 
have exceeded the legal term. 


BOOK 2—PRAYER 


CHAPTER I.—GENERAL PROVISIONS 

Section 1 

Live daily prayers are prescribed in the Book of God— 

1. The midday prayer (< clhohr ). The legal time for this prayer 
commences at the moment when the sun begins to decline, and lasts 
until the shadows of objects equal then real height, plus the length of 
shadow cast at noon. 

2. At this moment begins the legal time for the afternoon prayer 
(asr) ; it lasts until sunset. It is preferable, however, to accomplish 
this prayer before a shadow has become twice as long as the object 
causing it, plus the length cast at noon. 

3. The evening prayer (maghrib) should be performed at the moment 
of sunset. In his first period Shafii admitted that tho legal time for 
this duty extends until the red colour of tho sky has disappeared ; but . 
in his second period he contended that it lasts no longer than is necessary 
for practising ablution, dressing suitably, listening to the first and second 
call, and accomplishing tho five ralcas that form tho act of devotion, 
ff These acts, however, may if necessary bo prolonged until the red colour 
of the sky has disappeared, provided they began at the right moment. 
[*Slnifii’s first opinion is preferable.] 

4. The prayer of the night (isha) can be said as soon as the red colour 
of the sky lias disappeared ; and the legal time lasts till dawn. It is, 
however, preferable not to defer this prayer beyond the first third of 
the night; or, according to ono author, beyond midnight. 

5. Tho morning prayer (sobh ); for which the legal time begins with 
the appearance of dawn, i.e. when tho light of day first appears on tho 
horizon, and lasts until sunrise. It is preferable not to defer this prayer 
beyond tho rising of the sun. 

[Tho following practices are considered worthy of blame 

1. To call tho evening prayer isha instead of maghrib ; and to call 
tho prayer of the night aiama instead of isha ; as did the Beduin in the 
time of the Prophet. 

2. To go to rest before accomplishing the prayer of the night. 
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3. To engage in conversation after having said the prayer of the 
night; unless it is an edifying conversation.] 

The following two practices have been introduced by the Sonna. 

1* To finish a prayer as soon as the legal time permits ; although, 
according to one authority, it is to be recommended to defer the prayer 
of the night until one goes to rest. 

2. For the midday prayer, to wait until the heat of the day begins 
to diminish, at least when it is very hot ; fa rule specially adapted to 
hot climates, and to public prayer if the mosque is situated at a great 
distance. 

f A prayer not finished within the legal term is nevertheless regarded 
as performed with regularity and at the prescribed hour, if at least one 
raka is finished within the time ; otherwise it counts only as an act of 
devotion made too late. If one is uncertain as to the exact time of day, 
one should try to determine it approximately, for instance, by observing 
cattle that go down to drink at fixed hours. *If, however, one afterwards 
becomes aware of having thus said one’s prayer too soon, one should 
repeat it by way of reparation ; but this is not necessary in the case 
where a prayer is discovered to have been made too late. A person 
who perceives that he has allowed the prescribed hour to pass should 
accomplish the omitted prayer as soon as possible, but the Sonna 
insists in this case that the proper order of daily prayers should be 
observed, and that the prayer of which the proper time is passed should 
be accomplished before the one next due after the time the error was 
discovered, provided that too long a delay would not thereby be caused. 

It is blamable to pray— 

1. At the moment the sun is on the meridian, except on Friday. 

2. From the end of the time prescribed for the morning prayer, 
until the elevation of the sun has attained the height of a lance. 

8. From the end of the time prescribed for the afternoon prayer, 
until the sun has set. 

These rules, however, do not apply to— 

1. Prayers made for a special reason : e.g . (a) a prayer said by way 
of reparation, when the legal time has been allowed to pass ; (b) public 
prayer on occasion of an eclipse ; (c) the salutation of a mosque ; (d) 
prostrations of thanksgiving; (e) prostrations at the reading of the Koran. 

2. Prayers performed in the hoi}' land of Mecca. 

Section 2 

Prayer is obligatory only for an adult Moslem, sane and free from 
impurity. Thus an infidel who has been converted to Islam need not 
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thereupon perform all the prayers which he would have said in his past 
life ; but this obligation does lie upon the apostate who repents of his 
errors. Similarly the adult need not perform prayers omitted during 
his minority. But minors should be exhorted to prayer from their 
seventh year, and from their tenth forced to it, even with blows. Prayer 
is not obligatory for a woman during her menses, nor for a lunatic, nor 
for a person in a faint; but it is for a drunkard, i.e . such person must 
perform it after becoming sober. 

When one of these causes of exemption from prayer ceases before 
the legal time has passed, the prayer must be performed, even if there 
be but time to pronounce the introductory formula “ God is Great ” ; 
or, according to the opinion of one jurist, if there be time to finish the 
first raka. *As to the midday and evening prayers, they must, under 
these circumstances, be performed as long as their respective terms 
admit of the enunciation of the formula mentioned. If a minor attains 
puberty while praying, the prayer should be continued and concluded 
ffand then counts as performed during majority, ffNeither of course 
is repetition necessary when the signs of puberty occur immediately 
after the termination of a prayer, even though the legal time permit it; 
but a woman in whom menstruation manifests itself, or a person who 
goes mad, after the hour prescribed for a prayer has sounded, must 
afterwards perform it, if the time passed before the cause of exemption 
would have sufficed for concluding the act of devotion, had the latter 
been begun at the proper moment. 

Section 3 

The adzan , or first call to prayer, and the ikama, or second, are only 
prescribed by the Sonna, though some consider them to be rigorously 
obligatory, and that the Moslem community is collectively responsible 
for their observance. These calls take place only for the five obligatory 
prayers, or as some think also on occasion of all public prayers, as for 
the great festivals, etc. In his second period Shafii admitted as a 
recommendable practice that every one about to pray on his own 
account should begin by reciting aloud the words of the first call, except 
in a mosque where the congregation was assembled. During the same 
period the imam also recommended the reciting of the words of the 
second call, in the case of an obligatory prayer for which the legal time 
was already past, and which one was about to accomplish by way of 
reparation. [*I prefer Shafii’s earlier doctrine, namely that it is com¬ 
mendable to recite in all cases the words of the first call.] 

If several prayers have been omitted at the proper legal time, it is 



MINHAJ ET TALIBIN 


22 

sufficient to recite once the words of the call, when these prayers are 
repeated one after the other by way of reparation. 

**When persons praying together are all women, they omit the first 
call, repeating the words of the second only. 

At the first call all the phrases are pronounced twice ; those of the 
second only once. The words, “ the hour of prayer is come,” do not 
form part of the calls ; they are recited tw ; ice in each case. 

The Sonna has introduced the following practices in the calls to 
prayer :— 

1. Raising the voice by degrees while repeating the second call. 

2. Pronouncing distinctly the words of the first call. 

3. Pronouncing the confession of faith in the first call at first in a 
low tone and then aloud. 

4. Adding to the first call to morning prayer the phrase “ prayer is 
better than sleep.” 

5. Standing up when reciting the first call and turning to the fabla , 
i.e. the direction of the holy temple of Mecca. 

Rut the two following requirements are alone necessary for the 
validity of the calls :— 

1. Observance of the duo order of succession of the phrases. 

2. Enunciation of the calls without interruption ; though, according 
to one of our jurists, their validity is not compromised either by a few 
superfluous words or by a fairly long interval of silence. 

The muezzin or person entrusted with the duty of crying the first 
call must be a male Moslem and have attained years of discretion. It 
is blamable to entrust this duty to any one who has incurred a slight—- 
and still more a grave—impurity ; and it is yet more blamable that 
any such person should cry the second call. In conformity with the 
Sonna a person chosen to perforin the function of muezzin is usually 
of irreproachable character, with a fine, sonorous voice. 

In the prayer the function of the imam is more important than that 
of the muezzin. [On the contrary, the function of the muezzin must 
l)e considered as the more important.] 

Another essential condition for the validity of the first call is that 
the proscribed time for the prayer should have come ; except in the case 
of the first call to morning prayer which may be chanted any time after 
midnight. 

The following additional practices have been introduced by the 
Sonna 

1. The chanting of the first call to morning prayer by two of the 
muezzins attached to the mosque, one before and one after the appear¬ 
ance of the dawn. 
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2, The repetition of the words; of the muezzin by every person 
bearing tlie first call to any prayer ; except the two phrases beginning 
with the word “ come,” i.e. “ come to prayer,” and “ come to salvation,” 
which should he replaced by the formula, “ there is no force nor power 
but in God.” [The phrase, “ prayer is belter than sleep,” is also not 1o 
ho repeated. It is preferable to substitute for it, “ Thou ai t the truth 
and the rig]it.”] 

o. A prayer for the Prophet, uttered after the call is finished both 
by muezzin and hearers ; and then after that <lie following formula —- 
“ 0 God, to whom are addressed this call and also the prayer which 1 
am about to offer, grant to Muhammad ihy benediction and grace, 
and make him to enter the abode of the blessed, as Thou didst 
promise. 0 Thou that art the most Merciful ! ” 


Section 4 

One of the conditions esseidial to tho validity of prayer is to turn 
if possible towards tho 1 cilia, that is in the direction of the holy temple 
of Mecca. To this rule then 1 are only two exceptions—(1) prayer made 
at a moment of danger ; and (2) a supererogatory prayer made by a 
traveller. 

As to this second cause of exemption, it is necessary to observe 
further that a traveller is permitted to accomplish his supererogatory 
prayers while st ill remaining on his mount, and even while continuing 
liis journey, **be it long or short. If, however, one is travelling in a 
litter, one should take the required direction and accomplish thus the 
inclinations and prostrations wherever possible ; j'hnt no such obligation 
exists for the rider, unless he can comply with it easily, fit is specially 
to he recommended that one should place one’s body in the right din c- 
tion at the moment of pronouncing tho introductory formula, “ God is 
great ” ; and also, according to some authorities, at the moment of 
proceeding to the final salutation. The traveller who has a valid reason 
for not turning towards the Villa* must not turn in any other direction, 
hut remain in the position he happens to la* in at the time ; while a 
traveller, riding, may accomplish the inclinations and prostrations by 
merely bending tho head—lower on the breast for the latter than for the 
former. 

*The traveller on foot must accomplish the inclinations and 
prostrations like everybody else, and ho must turn towards Mecca when 
bending down or prostrating himself, just as when pronouncing the 
introductory formula ” God is great.” Tint he* is allowed to continue 
his journey during the hi am, and when uttering tho confession of faith. 
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The traveller whose mount or litter permits of his accomplishing the 
inclinations and prostrations in the usual manner, and of taking the 
direction of the kibla , all without alighting, may do this provided he 
stops. But he is forbidden to continue the journey while doing it. 

"When praying in the sanctuary of Mecca one may either turn to the 
wall or the door ; but if the door happens to be open, the threshold must 
be at least two-thirds of an ell high. When praying on the roof of the 
sanctuary one may turn to a wall or to the door at choice. 

A person who is himself able to ascertain the proper direction of 
Mecca should regulate his attitude by that and not by what he sees 
others doing. If unable to ascertain the true position, he should find 
out from some reliable person who is sure of it; only in the absence of 
such person may one have recourse to indirect methods, and even then 
it is forbidden to follow T blindly the example of another. When unable 
to discover the position of the kibla , it is better—rather than to follow 
blindly the example of another—to pray in the position one may happen 
to be in, at the risk of having to repeat the prayer upon learning after¬ 
wards that it was the wrong direction. ffOne should make fresh 
efforts to ascertain the direction of the temple of Mecca before performing 
each prayer. It is only in two cases, i.e. where personal information is 
impossible, and where one cannot oneself distinguish the indications of 
direction—as, for instance, if one is blind—that it is allowable to follow’ 
without examination the example of a reliable and sufficiently educated 
person ; fbut such a course is rigorously forbidden except where one 
is totally unable to find out oneself or to distinguish the indications. 

*He who ascertains to the best of his ability the direction of the 
sanctuary of Mecca, and afterwards finds it to be mistaken, should 
repeat his prayer. If at the discovery the prayer is not yet finished, 
it should be begun again at once. If one’s opinion alters with regard to 
the direction when at prayer, one should conform to that opinion, 
without repeating the prayer—even if it should happen three times, 
and four rakas be addressed in four different directions. 


CHAPTER II.—MANNER OP PRAYER 

The essentials that constitute prayer are thirteen—• 

1. Niya, or intention. With regard to the obligatory prayers this 
consists in the intention of accomplishing the prayer specially in view, 
fit should also refer to the obligation to accomplish that prayer, but 
there is no need to add that it is an obligation towards God, as this is 
understood. fThe intention to pray late to replace an omitted or 
irregular prayer suffices also for the prayer made at the legal time ; 
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and similarly an intention to accomplish a prayer at the legal time 
suffices for a prayer said late by way of reparation. So far as regards 
intention, a supererogatory prayer accomplished at a fixed time, or for a 
particular reason, follows the same rule as an obligatory prayer ; but 
whether it is necessary that the intention should also refer to the idea 
of a voluntary work is a matter of controversy, [ffNo special intention 
with regard to this idea is necessary.] The simple intention to pray is 
sufficient in the case of supererogatory prayers that have no fixed time 
nor particular reason ; and it should also be observed that intention is 
a matter of the heart and not of words, though this does not prevent it 
being commendable to formulate the intention at the moment of saying 
“ God is great.” 

2. The tnkbirat al Hiram, or introductory formula “ God is great,’* 
obligatory for every one capable of pronouncing it. Though this 
formula is all-important, a few superfluous words may be added. Thus 
one may say, “ God is the great,’’for “ God the most high is great.” But 
the addition must not be derogatory to the name “ God.” ffOne may 
not say, “ The greatest is God.” The believer who cannot pronounce 
this formula in Arabic may provisionally make use of a translation, but 
he must as soon as possible learn to pronounce it in the ritual language. 
According to the Sonna the hands must be lifted to the height of the 
shoulders fat the moment of pronouncing the first syllable of the 
formula, and in any case the intention must not be separated from it. 
It is enough, according to some jurists, if the intention accompanies 
the first word of the formula. 

3, The kiyam, or standing up. In an obligatory prayer this act is 
required of every one capable of it. It consists in straightening the 
backbone. If the body remains bent or inclined in such a manner as 
cannot ordinarily be described as “upright,” the act is invalid ; ffbut 
if holding oneself erect is physically impossible, one may perform the 
kiyam as best one can, even in an inclining position. In this latter case 
one should if possible bend more when accomplishing the rokua . Simi¬ 
larly a person who can stand up but cannot bend or prostrate himself, 
may accomplish the rokua and the sojud as best he can. And finally a 
person who cannot stand at all may sit instead ; but in this case it is 
better to sit in the manner called iftirasli, rather than in that called 
tarabba, i.e. cross-legged. The manner of sitting called ikaa , i.c. on 
the buttock with the knees in the air is regarded as blamable. After the 
kiyam one bends forward for the rokua , until the forehead is before the 
knees, or, better still, on the spot where one is about to prostrate oneself. 
If unable to sit one can rest on the right side, or even on the back, for 
the whole prayer. Kiyam is not an essential part of supererogatory 
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prayers which can bo performed sitting for lying, even when one is 
able to get up. 

4. The hiraa, or recitation of the Koran. After the introductory 
tahbir the Sonna prescribes the pronunciation, first, of some invocation, 
and then of the formula, “ I seek refuge with God from Satan the 
stoned 33 ; both in a low tone. Our school insists upon the tawoz, as 
this formula is called, being repeated at the beginning of each raha , 
especially the first. The part of the Koran specially appointed for 
recitation in prayer is the first chapter called the Fatiha . It is recited 
at each raha ; except when one is late at public prayer, when one may 
leave it out, in order to catch up the others. The whole of the chapter 
must be recited, including the words “ in the name of God,” correctly, 
and paying attention even to the double consonants, flf even a letter 
d is replaced by a dh , the recitation is invalid. r The order in which the 
verses occur must be observed, and the recitation continued without 
interruption. The uttering of any word not in the text destroys this 
continuity, fOn the other hand, the “ amen 33 or any word left out by 
the imam may be added by the congregation. A long interval of silence, 
for even a short intentional interval, invalidates the recitation, A 
person who cannot recite the first chapter of the Koran, should recito 
seven other verses of the holy book, consecutive if possible, [fin 
Shafii’s personal opinion one may recite seven separate verses, even 
though one may happen to know by heart seven consecutive ones.] 
A person who does not know seven verses of the Koran may simply 
glorify God ; fbut in this case what is said must contain as many letters 
as the first chapter of the Koran. A believer who can recite absolutely 
nothing must remain standing in silence during the whole of the 
recitation. 

The following are practices of the Sonna :— (a) At the end of the first 
chapter “ amen 33 is said without doubling the “ m, 33 but with emphasis 
on the “ a ”—it may bo pronounced short and at the same time as the 
“ amen 33 said by the imam in the public prayers, but always aloud ; 
and (b) at the end of the first chapter another is recited, except at the 
third and fourth raha , when only the Fatiha is repeated. [According 
to a decision of Shafii this does not apply to a person who may happen 
to bo in advance of the congregation ; ho should repeat the additional 
chapter so that the congregation may catch him up.] In general the 
congregation need only recito the first chapter, even in the two first 
raha , merely listening to the imam while he reads the second. fOnly 
if the imam cannot be heard, either on account of the distance or 
because ho speaks too low, should one recite aloud the second chapter ; 
(c) this supplementary chapter is usually chosen from among chapters 
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49-114 of tho Koran, a longish one at the morning and midday prayers, 
a shorter one for the afternoon and night, and a very short one at evening 
prayer. On Friday chapter 82 is preferred at the first raka, and chapter 
76 at the second, to be recited after the Fatiha . 

5. The rokua, or bending. This act should consist in bending so as 
to touch the knees with the hands, keeping the rest of the body still. 
The action of standing up again should be distinctly separated from 
that of bending. The bending must bo for the express purpose 
of prayer ; not, c.g. for reading the Koran. In the best manner of 
doing it care should be taken to keep back and neck in a straight line, 
to place the legs perpendicularly and to take tho knees in the hands, 
the fingers being separate and turned towards tho Idbla. At the moment 
of bending one pronounces tho formula “ God is great,” holding tho 
hands in the same position as formerly in the prayer ; and one repeats 
three times, when in a bending position, the formula, “Praise to my 
illustrious Lord.” At public prayer this is all tho imam says. At 
private prayer one adds, “ 0 God, I incline myself before Thee ; in Thee 
I put my trust; to Thee I make my petition. Before thee I humble 
my ears, my eyes, my marrow, my bones, my sinews, and all that is 
supported on my feet.” 

0. The aatidal, or equilibrium of the body. This is standing still 
with the sole object of praying. Thus, to get up through fear is regarded 
as an infraction. Tho Sonna insists on the following practices besides :— 
(a) The raising of the hands when about to raise the head, and saying, 
“ God hearkens unto him that praiseth Him.” Then one gets up, 
pronouncing the formula, “ 0 our Lord ! To Thee be homage of all 
that is in the heavens or in the earth, and of all that exists.” At 
public prayer this is all the imam says. At private prayer one adds, 
“ 0 Thou to whom alone belong glory and praise. I declare true what 
Thy servant has just said ; for we are all Thy servants ; none can 
refuse when Thou givest, nor give when Thou refuses! ; nor can fortune 
render us happy, if it come not from Thee.” (ft) Pronouncing, during 
the aatulcd of the second raka of the morning prayer, the following 
formula called Kanut, “ 0 God, lead me, as Thou hast led those before 
me,” etc., which, of course, the imam recites in the plural at public 
prayers, (c) j*jPraying for the Prophet after finishing the kanut, hold¬ 
ing tho hands before the face, but not wiping it, as some do. (d) ffln- 
toning aloud of the kanut by the imam. At tho end of each invocation 
the congregation say “ amen,” while they repeat the Lord’s praises 
in a low tone. Those who cannot hear the imam say the kanut on their 
own account. The kanut is obligatory, not only at morning prayer, as 
we have just said, but also at all the other prescribed prayers when made 
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at a time of endeavouring to avert an imminent calamity. **At other 
times the formula is not recited at the other prayers. 

7. Sejud, or prostration. It consists in touching with a part of the 
forehead the place intended to be touched while praying. The validity 
of the prayer is not affected by touching a place at the side, provided 
the deviation be not caused by a previous and unlawful movement. 
*In prostration one is not strictly obliged to rest one’s hands, knees, or 
feet on the ground. [*On the contrary, this act must be.rigorously 
observed.] The following practices are considered necessary for the 
validity of prostration :— (a) keeping still the different parts of the body, 
while resting the whole weight of the head on the ground ; ( b ) prostrating 
oneself with the exclusive object of accomplishing prayer ; (c) recovering 
the position called aatidal , if unfortunately one falls on one’s face ; 
(d) fcausing the upper parts of the body to he lower than the inferior. 
And besides these necessary elements of the sejud , it is commendable, in 
order to accomplish one’s prayer after the most approved manner : 
(a) to say, “ God is great,” while prostrating oneself, but without lifting 
the hands ; (b) to place the knees first on the ground, then the hands, 
then the forehead, and last the nose ; ( c ) to exclaim three times, while 
remaining prostrate, “ Glory to the Lord most high.” At public 
prayer this is all the imam says. At private prayer each believer 
adds, “ 0 God, before Thee I prostrate myself; in Thee I put my trust, 
to Thee I make my petition. I humble my face before Him who hath 
created it, who hath fashioned it, who hath opened my ears and my eyes. 
Blessed be God, best Creator ” ; (d) to place the hands on the ground 
close to the shoulders with the fingers together and turned towards 
the kibla ; (e) to take care that the knees are not touching each other, 
that the stomach does not rest on the thighs, and that the elbows do 
not touch the sides. This rule is obligatory not only in the sejud but 
also in the rokua; only women and hermaphrodites pray with the 
limbs together. 

8. Jelus, i.e. sitting still between the two prostrations required in 
each raka. After sitting one cannot lawfully get up for any purpose 
but prayer. Neither must one sit too long. The aatidal also should 
last only a short time. The best way of accomplishing the jelus is to 
observe the following practices :— (a) to exclaim on sitting, “ God is 
great ” ; ( b ) to sit in the manner called ijtirash ; ( c ) to place the hands 
on the thighs, a little above the knees, extending the fingers ; (d) to 
say while sitting, “ 0 Lord, pardon me, show me Thy mercy, help me 
in misery, succour me, nourish me, lead me and preserve me.” After 
the jelus one prostrates oneself a second time in the same way as the 
first; **except that the Sonna has introduced the practice of sitting 


PEAYBE 


29 


a little after the second prostration, in order to rest, in every raka 
followed by another. 

9. The tashahud, or confession of faith. 

10. The kaud or sitting down when about to repeat the confession 
of faith. 

11. The prayer for the Prophet. 

Nos. 9 and 10 aro considered essential elements only when followed 
by tho final salutation, i.e. in the last raka of the prayer. In the other 
rakas they aro only commendable acts. As to the kaud it is strictly 
allowable to accomplish it in any manner ; though, at the first, tashahud, 
the Sonna insists that the sitting should be in the manner called ijtirash, 
i.e. on tho heel of tho left foot half bent on its side on the ground, tho 
right foot being under the body with the toes turned towards the kibla . 
To recite the second tashahud one should sit, according to the Sonna, 
in tho manner called tawarok, similar to the ijtirash but with the left 
foot under the right side, and the hinder parts on the ground, f At 
public prayer, however, any one who is behind the others or has been 
guilty of some omission, should sit only in the manner called ijtirash , 
both at the first and second tashahud. In both ijtirash and tashahud 
the left hand is placed on tho thigh close to tho knees with extended 
fingers. [fTlie lingers should, on the contrary, be pressed together.] 
As to the right hand, one shuts the little, ring, and ^middle fingers ; 
and raises the index finger when pronouncing the words of the tashahud — 
“ that God, 5 ’ etc.; but one should not alternately raise and lower it. 
*Aiul filially one should hold the thumb pressed to tho hand, like a 
person wishing to indicate by the position of his fingers the number 53. 
After tho second tasltahud one should pray for the Prophet; *and it is 
even recommended by the Sonna after tho first; tho Sonna insists upon 
a prayer for the family of the holy man after the second, ffbut not after 
the first. Some authors consider it obligatory. Tho best manner of 
saying the tashahud is known to every one, so I confine myself here to 
pointing out that the minimum consists of the following words :— 
“ Glory to God and salvation to thee, 0 Prophet. May the mercy and 
blessing of God come upon thee. May peace be bestowed upon us and 
upon all pious servants of God. 1 bear witness there is no divinity but 
God, and that Muhammad is the apostle of God.” According to some 
authors one may still further compress the formula by omitting the 
words “and blessing” and “pious” and by replacing the words 
“ Muhammad is the apostle of God ” by the words “ Muhammad is Hls 
apostle.” [fThe former phrase is preferable, as one reads in the Sahih 
or collection of traditions of Muslim.] The prayer for the Prophet 
should consist of the following words :—“ 0 God, grant thy grace to 
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Muhammad and to his family ” ; but after the second tashahud the 
Sonna insists upon adding the rest of the formula up to the words, 
“ worthy of praise and glorious.” It also requires the addition of an 
invocation, by preference one of those directly transmitted to us from 
Muhammad, e.g. “ 0 God pardon all my sins,” etc.; but this invocation 
should not be longer than the confession of faith and the prayer for tho 
Prophet together. A person who cannot say the confession of faith 
and the prayer for the Prophet in Arabic, should make use of a trans 
lation ; and this is allowable also for invocations and glorifications that 
are not obligatory but merely commendable. fBut this permission to 
use one’s mother tongue is strictly limited to cases of absolute im¬ 
possibility. 

12. The salam, or final salutation. It consists of at least the words, 
es-salam aleykum, fthough one may also say salam aleyhum . 
[fAccording to Shafii these latter words alone are insufficient.] 
f The salam need not be pronounced with the intention of finishing the 
prayer. Tho best way of doing it is to use the words, “Peace be with 
you, and may God be merciful to you,” saying them twice, looking first 
to the right and then to the left and thus giving salutation to angels, 
men, and spirits. This, however, does not apply to public prayer, for 
there the imam should in intention salute the congregation, and they 
return his salutation. 

13. Tertib , or observance of the order of succession of the essential 
elements of prayer, i.e. the order in which we have just mentioned them. 
If this order is intentionally neglected, c.g. by prostration before bending, 
the entiro prayer is annulled ; if done by inadvertence, then tho sub¬ 
sequent portion only is regarded as unaccomplished. If one perceives 
that one has omitted or failed to accomplish lawfully one of tho essential 
elements of a certain ralca, beforo coming to the same part of tho next 
ralca , one can repair the omission by beginning tho prayer again at the 
part omitted ; otherwise the defective ralca is completed by tho ralca 
one is actually saying, and ono begins the prayer again from the ralca 
so completed. If at the end of a prayer one perceives one has omitted 
a prostration in the last ralca , it is enough to prostrate oneself forthwith, 
repeating the confession of faith ; but if tho omission was in a previous 
ralca , or one cannot remember for certain which ralca it was in, then the 
whole ralca must be repeated. Should one, after completing the Iciyam 
of the second ralca , perceive that a prostration has been omitted from 
the first ralca , it is sufficient to prostrate oneself forthwith, at any rato 
if one has already sat down after the first prostration. Such procedure, 
however, is not sufficient, according to some jurists, if one sat down 
merely with the intention of resting ; and if that be not tho case, still, 
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according to tlicir doctrine, one must sit still and then accomplish the 
omitted prostration. Finally, some authorities support the view that 
a subsequent prostration will of itself always suffice, without prejudice 
to an expiatory prostration. A believer who, at the end of a fourfold 
prayer, perceives that he has forgotten two or three prostrations, and 
cannot remember exactly to which raka they belonged, should accomplish 
two further rakas by way of reparation. If four prostrations have been 
omitted, the remedy is one prostration and two rakas ; if five or six, 
three extra rakas suffice ; if seven, a prostration and three extra rakas 
are necessary. 

[The following further practices are recommended by the Sonna :— 

1. Keeping the eyes fixed on the place where one is about to prostrate 
oneself. According to some it is even blamable to close the eyes ; but 
this, in my personal opinion is going too far, unless one is afraid thus to 
endanger the efficacy of the prayer. 

2. To pray only in a humble and submissive attitude. 

8. To meditate upon the words of the Koran recited and the glorify¬ 
ing of God enounced in the prayer. 

4. To intone the prayer with fervour and without preoccupation. 

5. When standing up, to hold the hands under the breast, the left 
in the right. 

6. To pronounce an invocation when prostrating oneself. 

7. To lean on the hands when rising from the prostration and the 
Icaud. 

8. fTo recite the Koran for a longer time in the first raka than in 
the second. 

9. To glorify God at the end of the prayer. 

10. To change one’s place, at the end of an obligatory prayer, if one 
wishes to accomplish a supererogatory prayer; it is even better to go 
home to accomplish such optional act of devotion. 

11. For the women at a mosque to take their places behind the men. 
who should remain until the women have gone out. 

12. That each person should leavo the mosque on the side most 
convenient for liis business ; but the right is preferred, if there be no 
special reason to go out by the left. 

18. That at public prayer the congregation should cease to follow 
the example of the imam immediately after the final salutation, during 
which they should rccito an invocation or something of the sort, and 
then reply to the imam’s salutation. Should the latter salute only 
once, the congregation must still salute him twice.] 
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CHAPTER III.—CONDITIONS FOR THE VALIDITY 


OE PLAYER 


Suction 1 


There are live essential conditions for the validity of prayer—• 

1. The certainty that the legally prescribed time has come. 

2. The direction of the body towards the kibla. 

3. Keeping the shameful parts of tho body covered. The parts 
of the human body between the navel and the knees are called “ shame¬ 
ful/’ and this rule applies to men fand to female slaves. In the case 
of a free woman, the whole body is regarded as shameful, with the 
exception of the face and the hands. By “ cover ” is meant obscuring tho 
colour of the skin, even by dirty water or mud. flf one has no clothes 
mud is obligatory. All that is necessary is that the clothing should be 
arranged so as to veil the shameful parts from being seen from above 
or from the side, but not from below. This rule is infringed if the 
parts in question are exposed by the garment opening in front when 
the body is bent. One’s coat should be fastened, and drawn tight across 
the waist; and if necessary, as much as possible of the shameful parts 
should be covered with the hand. When one is able to cover the shame¬ 
ful parts both before and behind, this should be done ; but if one’s gar¬ 
ment does not suffice for this, it is better to conceal those in front ; 
though somo authors givo preference to the hinder parts, and others 
contend that it is a matter of choice. 


4. To be free from all impurity, even slight. A slight impurity 
incurred during the prayer nullifies it just as much as one that one has 
neglected to remove before beginning ; although, according to tho 
opinion entertained by Slialii hi his first period, one can, in tho first 
case, proceed at once to a ritual ablution, and subsequently continue 
the interrupted prayer. The controversy extends to all other causes 
of illegality in prayer not due to negligence on one’s own part and which 
cannot be immediately removed. If, on the other hand, one can remove 
at once the cause of illegality, e.g. if the wind has accidentally exposed 
the shameful parts, and one readjusts one’s garment at once, the 
illegality is without consequence. But if it is a case of responsible 
illegality, e.g, if one has allowed the time for moistening the footgear 
to elapse, then the prayer is annulled. 

5. That not only the clothing and tho body but also the place of 
prayer must be free from impurity. In case of difficulty one should 
endeavour to ascertain whether a thing is pure or impure. If a part 
of the clothing or of the body has become impure, and one does not know 
precisely which part, one should wash the whole of the body or clothes. 
ffEven if one supposes the impurity to have tainted only one corner, 
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a partial cleaning will not suffice. fThis cleaning, however, can be clone 
in two stages, i.e. by washing first one half and then the other ; pro¬ 
vided that an overlapping border be washed twice, otherwise an inter¬ 
vening space is considered to be still impure. 

If the clothing is or has been in contact with any impure object, 
even though only a part of the clothes which have, not been displaced 
incurred this impurity, the prayer is invalid. Similarly if anything 
of which the other end is in contact with an impure object is held in the 
hand, whether it is for is not in motion. However, if it be merely the 
foot which rests upon something of which the other end is touching 
an impure object, the prayer is valid, unless there are other causes of 
nullity. ffThe impurity of the ground below the breast at bending 
and prostration does not entail the illegality of the prayer. 

If in a surgical operation it is necessary to join to the patient’s bone 
the hone of an animal, one can, if the matter is urgent and no other can 
l)e found, utilise an impure bone. On recovery the patient is none the 
less able to accomplish a valid prayer. If, however, the operation was 
not necessary, the impure bone must be cut out, if this can be done 
without manifest danger, or even in any case according to some authors, 
ffOnly in case of death is there never need to cut out the impure bone 
from the corpse. 

One may lawfully pray after cleaning the shameful parts with 
pebbles, even if there are still traces of impurity ; fbut if while praying 
one has been in contact with a person so cleansed, the prayer is invalid. 
The dirt of the high-road, even when manifestly impure, is an excusable 
impurity, if not in immoderate amount, as it is very difficult to take 
precautions against it. Distinctions, however, are to be made in this 
respect as to the time of day, and the part of the clothing or body 
that is affected. Similarly, a small quantity of blood from the bite of 
a flea, or of dirt deposited by a fly, does not affect the validity of a 
prayer ; fbut a large amount of either, or even a small quantity spread 
over the skin by the flow of perspiration, does. [fAccording to the 
most competent authorities these impurities are always excusable.] 

Blood from blisters is considered in the same way as that from flea- 
bites ; except, according to some authors, if the blisters are pressed. 
Blood from a pimple, an ulcer, a blood-letting or a cupping glass, is 
assimilated by some authors to that from blisters ; fbut the majority 
consider it to have the same effect as haemorrhage after menses, provided 
the flow is ordinarily of some duration. Otherwise this blood is 
equivalent to that of another person ; i.e . it is never excusable. Some 
jurists, however, admit an exception to this rule, when the blood has 
flowed only in a small quantity, [fPimples, ulcers, etc., come under 
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the same rule as blisters ; *and one may even accomplish prayer while 
tainted with the blood of another person, if in very small quantity.] 

Pus and clear fluid substance coming from a wound are regarded by 
the law for this purpose in the same way as blood ; and the same is the 
case with matter coming from ulcers or tumours, whether it has *or has 
not a fetid odour. [According to our school this matter is always pure.] 

If any one prays in a state of impurity without knowing it he should, 
according to the opinion held by Shafii in his second period, repeat it 
on discovery by way of reparation ; and the same obligation rests, 
according to our school, on any person who may have forgotten his 
state of impurity after having become aware of it. 

Section 2 

A prayer is nullified by any superfluous word, even if it consist of but 
one letter ; or by too long a pause in its enunciation. fCoughing, laugh¬ 
ing, weeping, groaning, or breathing, if of such a nature as to render per¬ 
ceptible to the ear at least two letters, nullify prayer; but not otherwise. 

The following are considered excusable :— 

1. Words uttered (a) because one cannot control the tongue; or 
(b) through momentary forgetfulness that one was engaged in prayer ; 
or (c) through ignorance of the prohibition, if recently converted to 
Islam. |But this only applies to a small number of words, many are 
never excusable. 

2. Coughing, etc., where avoidable. 

3. Omission to recite the Koran through incapacity; fbut to cry 
aloud is inexcusable. 

*If superfluous words are the consequence of violence the prayer is 
nullified all the same. If one utters some passage from the Koran, 
even if it is to say something to some one else, e.g. Koran xix. 13, “ 0 
Yahya, take the holy scripture,’’ the prayer is nullified, unless the 
passage comes in relevantly in the recitation. 

The prayer is not nullified in the two following cases :— 

1. If it is interrupted for glorifying God or for an invocation ; pro* 
vided this be not in addressing some one else, as e.g. in saying to some 
one who has sneezed, “ God be merciful to you.” 

2. |If it is stopped unintentionally, even for a considerable time. 

The Sonna recommends that any believer who may be obliged to 

interrupt his prayer by unforeseen circumstances, e.g , in order to tell 
the imam to let some one pass who has just come in, or to warn a blind 
man, should say, “ Praise to God ” ; while a woman in similar circum¬ 
stances should strike the back of the left hand with the right. 
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When the superfluous thing consists, not of a word, but of an act, 
the prayer is nullified if the act consists of something of a nature 
essential to the prayer itself, e.g. an inclination of the body ; though 
such contravention is not condemnable if committed in ignorance. But 
if the superfluous act is not of this category, it does not nullify the 
prayer, unless it is a thing of great importance. Custom indicates what 
must be considered a thing of great importance ; thus two paces or two 
knocks are not so considered as a rule, but three consecutive paces or 
knocks are. Similarly prayer is nullified by an indecent jump, but not 
by a slight though continuous movement, as e.g. counting the beads of 
a rosary, for scratching oneself, fin all these cases faults due to 
inadvertence have the same effect as intentional faults. 

Prayer is also nullified by eating, however little. [Two exceptions 
are admitted, when the act is done (1) through forgetfulness, without 
thinking what one is doing, and (2) without knowing that it is illicit.] 
fSo rigorous is this prohibition that even a morsel of sugar in the mouth 
is enough to nullify the prayer, if any liquid from it be swallowed. 

A practice has been introduced by the Sonna that any one about to 
pray should place himself near a wall, a column or a post stuck in the 
ground ; or place before him a special carpet, or draw a line to stop 
passers-by, ffwho are obliged to respect it. 

[The following things are considered blamable if doneduring prayer:— 

1. Turning round unnecessarily. 

2. Lifting up the eyes to heaven. 

8. Taking hold of one’s hair or one’s clothes. 

4. Unnecessarily putting the hand into the mouth. 

5. Standing on one foot when accomplishing the kiyavi . 

0. Retaining urine or stercoral matter. 

7. Performing devotion in the presence of a repast one wishes 
to eat. 

8. Spitting in front of one, or to the right side. 

0. Placing the hand on the hip. 

10. Bending the head excessively when bowing. 

11. Praying at the public baths, or on the road, or at a place where 
ordure is deposited, or in a temple of unbelievers, or at a place for 
camels to lie down, or in a cemetery even if free from impurity.] 


CHAPTER IV.—EXPIATORY PROSTRATION 

The Sonna has introduced the practice of accomplishing an expiatory 
prostration, whenever (1) Any prescribed duty has been neglected ; 
and (2) any prohibited act has been done. 
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With regard 1o the first point, if it is a matter of negligent omission 
of one of the necessary elements of prayer, one should first correct one¬ 
self, and prostrate oneself immediately afterwards, observing for the 
supplementary prostration the rule mentioned when speaking of the 
tertib . But when the omission extends only to a part of a necessary 
element, e.g. the kanut, the kiyam accompanying it, the first tashahad, 
the hand accompanying it, or the prayer for the prophet that is said 
after the first tashahad , then one may repair the error by prostrating 
oneself at once. Some authorities maintain, however, that this pro¬ 
cedure is insufficient, if the omission was premeditated. [The same 
rule should be observed in case of omission of the prayer for the family 
of the Prophet, at any rate if this is considered as a duty introduced by 
the Sonna.] Negligent omission of the other practices of the Sonna has 
no need of such expiation. 

In the second case, the doing of a prohibited act, even intentionally, 
does not necessarily involve the nullity of the prayer ; if, e.g., one has 
turned round, or taken a pace or two. One need not prostrate oneself 
to repair the error, if one has committed any such fault by inadvertence. 
But where an act would, if committed intentionally, nullify the prayer, 
one must prostrate oneself in reparation, if one commits it inadvertently. 
If, however, a fault is so grave as to nullify the prayer, even when com¬ 
mitted inadvertently, an expiatory prostration is of no avail. This is 
the case if the prayer is interrupted by a long discourse. On the other 
hand, prolonging excessively one of the essential elements of prayer 
which should be accomplished rapidly, nullifies the prayer only if pre¬ 
meditated ; if it is mere negligence it can be expiated by prostration. 
Among practices that should be rapidly accomplished are cited the 
aatidal, fand the jelus between two prostrations. 

If one of the essential verbal elements has been misplaced, e.g . if 
one has recited the first chapter of the Koran during the rokua or the 
tashahad ; fthe prayer is not annulled, even if the act be intentional, 
flf, however, such fault has been committed negligently, an expiatory 
prostration is required. This forms an exception to the rule already 
mentioned, viz. that where an intentional act does not affect the validity 
of a prayer, it is not necessary to expiate by a prostration its inadvertent 
committal. 

As to forgetting the first tashahad, the two following cases must be 
distinguished :— 

1. If one remembers the error after finishing the prayer, one should 
not resume the formula, for the whole prayer would be nullified, at least 
if the resumption is done knowingly. Otherwise, i.e. if one has not 
thought of the prohibition, the law requires an expiatory prostration. 
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fThe same rule applies if the resumption is due to ignorance instead of 
forgetfulness. Only a member of the community may resume the first 
tashahad, in these circumstances, when the imam gives him the example. 
[fThis is even rigorously necessary.] 

2. If one perceives one’s error before finishing the prayer, one should, 
if not still standing, resume the first tashahad. One should also prostrate 
oneself. But if one has intentionally risen before finishing the prayer, 
without having enounced the first tashahad, the resumption of the 
omitted formula nullifies the whole prayer, even if one is not yet quite 
standing. 

The kanut , if forgotten, is not resumed, if one remembers it only 
during the sejud ; but it is so if remembered before this, and one also 
accomplishes a prostration to repair the error, as soon as one is in a 
bending position. 

If one does not know exactly what part of the essential element one 
has neglected, one should still prostrate oneself; but if one merely 
suspects one has done some prohibited thing, an expiatory prostration 
is never required. Should one commit an irregularity by inadvertence, 
and be unable to remember whether it has already been expiated by 
a prostration, one should prostrate oneself; and should one be un¬ 
certain if one has accomplished three or four rakas , one must perform 
another, followed by a prostration. fThis prostration is even obligatory 
if the doubt has disappeared before the final salutation. The same 
rule applies to all cases where one has accomplished some practice 
without knowing if it was obligatory or not, for it is possible one may 
have performed a superfluous act. On the other hand, no expiatory 
prostration is required for an act which appears to have been necessary, 
even if one doubted it for a moment; for example, if in the third raka of 
a prayer that consists of four rakas one is uncertain if it is the third oi 
the fourth ; but if one remembers the truth before finishing the raka 
in question, one need not prostrate oneself to expiate one’s fault. If, 
however, the doubt disappears only during the fourth raka, an expiatory 
prostration is required. **If it is only after the final salutation that 
one suspects having omitted a necessary practice, one need pay no 
attention to it. 

At public prayer, an omission by a member of the congregation who 
has followed the lead of the imam, is the latter’s business. This 
principle is carried so far that if one has repeated the final salutation 
in the mistaken belief that the imam had reached that stage, it can be 
pronounced a second time without an expiatory prostration. Even if 
one remembers, during the imam’s tashahad, that one has omitted one 
of the essential elements of a raka, always excepting the intention and 
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the introductory takbir without which the prayer is null, one need only 
repeat the missing raka without prostration, after the imam has pro¬ 
nounced the final salutation. Any omission by a member of the con¬ 
gregation after the final salutation is his own mistake, for which the 
imam is not responsible. Thus, if one has lagged behind the imam in 
the prayer, one should nevertheless pronounce with him the final salu¬ 
tation, and then continue one’s act of devotion from the place in¬ 
terrupted, and finally accomplish an expiatory prostration for negligence. 
On the other hand, faults committed by the imam through inadvertence 
arc imputable to the congregation ; and for this reason the expiatory 
prostrations of the imam are accomplished by the whole community ; 
and even if the imam docs not prostrate himself to expiate his errors 
the congregation should do so, this at least was Shafii’s personal opinion. 
When, though the congregation is ahead, one prays under the direction 
of the imam, and he is guilty of an omission, either fbefore or after one 
has begun to follow him, ffono should in both cases accomplish with 
him the expiatory prostration, and then at the end of the prayer prostrate 
oneself again to expiate one’s having lagged behind. If the imam 
omits his prostration in those circumstances, the congregation is none 
the less obliged to accomplish it at the end of the prayer. This was so 
decided by Shafii himself. 

The expiatory prostration is never accomplished more than twice, 
whatever the number of faults committed through inadvertence. It is 
performed like an ordinary prostration, and, according to the opinion 
of Shafii in his second period, between the tashahad and the final saluta¬ 
tion. fit follows that no reason for its performance can arise, once 
the final salutation has been knowingly accomplished ; or even inad¬ 
vertently, if a long interval has ensued. Otherwise, according to Shafii’s 
personal opinion, the fact of having inadvertently accomplished the 
final salutation, does not prevent performance of an expiatory prostra¬ 
tion. fAfter the prostration has been accomplished one continues the 
interrupted prayer. However, if the imam has been guilty of some 
omission in the public Friday prayer, and the time prescribed for that 
ceremony has expired during the expiatory prostration, ono proceeds 
immediately to the celebration of midday prayer; and after this the 
congregation again prostrates itself in order to expiate the fault of having 
exceeded the time allowed for the weekly prayer, fit should be added 
that if after prostration for a fault believed to have been committed, it 
appears that the fault never really existed, one should prostrate oneself 
again in order to expiate the error of having accomplished a superfluous 
prostration. 
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CHAPTER V.—PROSTRATIONS FOR READING THE KORAN, 

AND FOR THANKSGIVING 

Prostrations for reading the holy scripture, introduced by the Sonna, 
are fourteen in number, according, at least, to Sliafii in his second period, 
including two prostrations for the reading of Chapter XXII., but not 
including the prostration for the reading of Chapter XXXVIII., as the 
latter is a prostration of thanksgiving, commendable when the chapter 
is read out of prayer time, fbut prohibited at prayer. The prostrations 
of which wo are speaking are prescribed by the Sonna as well for the 
reader as for the hearers, the only distinction being that thoso accom¬ 
plished by the hearers are but the necessary complement of those per¬ 
formed by the reader. [They are prescribed also for every person who 
happens to hear the reading of the holy scripture.] 

When the reading of the Koran takes place during prayer, the 
imam and congregation, when praying on then* own account, prostrate 
themselves as may bo necessary in the case of each ; but when the con¬ 
gregation prays under the direction of the imam, its prostrations must 
follow the lead given by him. Should any one omit a prostration per¬ 
formed by the imam, or vice vend , the prayer of that person is nullified. 
A person about to accomplish a prostration for reading the Koran out 
of prayer time, should express his intention and then accomplish an 
introductory tahbir raising his hands, adding another tahbir when 
bending to the ground without raising his hands. He thus accomplishes 
the prostration as he would in prayer, and then, on rising, says the final 
tahbir and the salutation. ffThe introductory tahbir is an essential 
condition for the validity of prostrations of this nature, *and so is the 
salutation. The believer must also comply with all the conditions 
requisite for the validity of prayer ; the only exception being that 
during prostration at prayer the tahbir is said without raising the hands 
both in bending down and in rising up. [As another exception it may 
be mentioned that one does not sit down to rest after prostration for 
the reading of the Koran.] 

While prostrate, one should say : “ My face is bowed beforo Him 
that hath created it, that hath formed it and opened mine ears and mine 
eyes by His energy and power.” A person who reads a verse of the 
Koran at two different sittings, should prostrate himself each time ; 
fand so should any one who reads at one and the same sitting a verse he 
has already read. For this purpose one raha is considered as ono 
sitting, and two rakas as two sittings ; but if one has read a portion of 
the Koran without prostrating oneself, and becomes aware of the 
omission only after a long interval, no prostration is necessary. 
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Thu prostration of thanksgiving is never accomplished during 
prayer ; it is prescribed by the Sonna on the occasion of any unforeseen 
happiness, or averted calamity, or on meeting a person stricken with 
some physical or moral infirmity. Such prostration is performed in 
public only when one perceives a moral infirmity, not in presence of a 
physical infirmity. It is accomplished in the same way as a prostration 
for the reading of the Koran. 

A traveller may accomplish without alighting any prostrations for 
the reading of the Koran, whether during prayer for out of prayer 
time, or any prostration of thanksgiving. 


CHAPTER VI.—SUPEREROGATORY PRAYER 

Supere rogatory prayers are of two categories— 

1. Those which are not prescribed by the Sonna to be performed 
at public prayer. 

(a) Special acts of devotion combined with obligatory prayers, i.e . 
two rakas before morning prayer, two before midday prayer, evening 
prayer, and the prayer of the night. Some jurists, however, maintain 
that these rakas should not be combined with the prayer of the night; 
others insist on the accomplishing of four rakas before the midday 
prayer, or four after it; others on four before the afternoon prayer. 
All these rakas are no more than practices introduced by the Sonna ; 
they are not of rigorous observance. It is only those founded upon 
some imperative text of the Sonna as to whose rigorous observance there 
is some dispute amongst authorities. Some authors add the two 
rakas to be accomplished in haste before evening prayer. [ffThese 
two last rakas are also meritorious acts, for a direction to perform them 
is found in al-Bokhari’s collection of traditions called as-Sahih. There 
should also be considered as imperative precepts of the Sonna the 
accomplishing of four rakas after the Friday public prayer, and before 
it as many rakas as before the midday prayer. 

(b) The prayer called witr, or uneven, consisting of a single raka at 
least, and at the most eleven, or according to others, thirteen, rakas . 
A person who wished to perform more than one, may either combine 
them, or, better, accomplish each separately. The combination is done 
by means of a tashahad, and, for the last two, two tashahads. The time 
prescribed for the witr is between the prayer of the night and the appear¬ 
ance of the dawn. According to some authors the witr may not consist 
of only one raka except where preceded by another supererogatory 
prayer performed after the prayer of the night; and the Sonna insists 
on the witr being the last prayer accomplished during the night. To 
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this rule there is but one exception, viz. that the prayer called witr may 
be followed by the prayer called tahajud (reveille) without requiring to 
be repeated; a few jurists only maintaining that it is even then necessary 
to begin by praying a raka and then repeat the witr. It is commendable 
to add the kanut to the toitr during the latter half of the month of 
Ramadan, and some consider this act to be commendable throughout 
the year. This kanut is the same as the kanut for morning prayer, 
except only that before beginning one pronounces the formula “ 0 God, 
with sure trust in Thee we implore Thy succour and pardon,” etc. [f On 
the contrary, this formula should be enounced after finishing the kanut ; 
it is also commendable to perform the witr at public prayer after finishing 
the prayer called the pauses, specially prescribed for the nights of the 
month of Ramadan.] 

(c) The prayer called doha , i.e. late in the morning, consisting of 
not less than two, and not more than three rakas . 

(d) fTlie salutation of a mosque. This act of devotion consists of 
two rakas, which may, however, be implicitly performed when one says 
any obligatory or supererogatory prayer, ffthough it is not permissible 
to omit one of the rakas composing it, when accomplishing the act of 
devotion separately. [The salutation is not implicitly performed by 
saying a prayer for the dead, or by accomplishing a prostration for the 
reading of the Koran, or of thanksgiving, fit is repeated each time of 
approaching the sacred edifice.] 

The legal time for such supererogatory acts of devotion as are 
accomplished before beginning some obligatory prayer is the time for 
that prayer ; and the legal time for such as are performed after finishing 
a prayer is the moment of accomplishing such prayer. In each case 
the legal time finishes at the same moment as the time for the prayer. 
* Where a supererogatory prayer, to be accomplished at a fixed time, 
has not been so performed, it is always commendable to practise it 
afterwards by way of reparation. 

2. Supererogatory prayers prescribed by the Sonna to be performed 
at public prayer, on the occasion of the two yearly festivals, at an eclipse, 
or in time of drought. Acts of devotion of this category are in general 
of more importance than those which need not be performed at public 
prayer, fin spite of this, however, prayers of sub-category 1 (a) have 
priority over the prayer called tarawih, fthough the Sonna prescribes 
that the latter must be accomplished at public prayer, and no such 
precept exists for supererogatory prayers in general. The believer wrho 
has performed the introductory takbir for more than one raka, may at 
choice accomplish the tashahad either for two rakas at once, or for each 
raka separately. [ ffIt is forbidden in these circumstances to perform 
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the tashuhad for each raka separately.] Tho intention to say a certain 
number of rakas does not prevent tho performing of a greater or smaller 
number, provided one expressly changes one’s intention as to the 
number before deviating from the original idea, otherwise the prayer 
will be nullified. If, however, it is only by inadvertence that one has 
begun a third rdka while the intention was to perform two, one may 
lawfully finish the third, although the intention has not previously been 
changed, fif only one sits down immediately upon becoming aware of 
one’s error. Only after having thus sat down may one lawfully re¬ 
commence and terminate the raha in question. 

[Of supererogatory prayers tlioso performed at night are of most 
value, especially those said at midnight, and after them those said at 
the end of tho night. It is commendable to pronounce the final saluta¬ 
tion each time one finishes two rakas. The Sonna has also introduced the 
nocturnal prayer called tahajud ; but it blames the practice of passing 
the whole night without going to bed, especially tho night of Friday. It 
also blames the omitting of the tahajud , if one is in the habit of accom¬ 
plishing it. 


BOOK 3.—PUBLIC PRAYER 


CHAPTER L—GENERAL PROVISIONS 

Section 1 

The Sonna imperatively prescribes the coining together of the faithful 
to perform in congregation the obligatory prayers. The performing 
of the Friday public prayer in congregation is a matter of rigorous 
observance ; and some jurists maintain it to be the same with the 
daily prayers, and that all male believers are collectively responsible. 
This obligation, however, exists only in countries where Islam is an 
officially recognised religion. Inhabitants of such a country refusing to 
observe it should bo executed. j*The precept of the Sonna concerns 
the men only, and does not mention the women, whose presence at public 
prayer is not even a meritorious act. [f According to Shafii’s personal 
opinion public prayer is an obligation for which the community is 
collectively responsible. Some authors maintain the obligation to be 
individual.] 

It is preferable to pray publicly in a mosque, but neither is this rule 
applicable to women ; and the more numerous the congregation the 
more valuable the prayer, provided the crowd be not attracted by any 
heretical innovations of the imam, and tho neighbouring mosques bo 
not deserted in consequence. It is recommended to reach the mosque 
so as to bo present at tho introductory takbir, the believer being considered 
to take part in the prayer if he begins this formula before the imam has 
finished it. Some authors, however, maintain one may arrive at any 
time before the kiyam, or even at tho first inclination ; ffand, strictly 
speaking, there is yet time so long as the final salutation has not been 
pronounced. The imam should perform his duty without either wasting 
time or neglecting any essential part or practice of the prayer. He need 
not haste, however, if all the congregation ask that the prayer should 
be accomplished slowly ; but it is blamable to do this in order to give 
time to those that are late to join. *The imam may wait a moment if 
he sees a person come in at tho inclination or the last tasliahad, provided 
no distinction bo made between the members of tho community. 
[According to our school it is even commendable to wait under these 
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circumstances.] But with the exception of the moment at the in¬ 
clination and the tashahacl of which we have just spoken, one never 
waits at public prayer. And according to the Sonna any one who lias 
made his prayer either alone for in company with others should repeat 
it with the congregation when he enters the mosque at the moment the 
same act of devotion is being accomplished. According to the opinion 
of Shafii in his second period, it is the first prayer which is then con¬ 
sidered as the obligatory prayer ; fthough one should formulate an 
intention for the second, as if it also were obligatory. 

Whoever neglects attendance at public prayer is deserving of the 
most severe blame, even according to authors who see in that act only 
a precept of the Sonna. But it is not necessary to go to the mosque 
if one has a valid general or personal excuse. Amongst excuses of a 
general character may be ranked rain, or a storm in the night, ffor too 
much mud on the road. Among personal excuses are reckoned illness, 
excessive heat or cold, impossibility of satisfying hunger or thirst, the 
necessity of preserving oneself from some impurity, the fear of incurring 
some injury to person or property, the pursuit of an importunate 
creditor, the avoiding of some chastisement by a few days 5 concealment, 
want of decent clothing, preparations for a voyage in company of a 
caravan about to start, the fact of having partaken of some food of dis¬ 
agreeable odour, wish not to leave a relative at the point of death, and 
finally the illness of any person to whom assistance is indispensable or 
to whom one is bound by ties of friendship. 


Section 2 

At public prayer it is forbidden to pray, not onlv under the direction 
of a person whose prayer is known to be nullified, but even under that 
of a person the nullity of whose prayer one has reason to presume. 
Thus where two persons cannot agree upon the true direction of the 
kiblci, even after doing their best to ascertain it; or if they differ as to 
which of two vessels for ablution is pure ; one may not lawfully pray 
under the direction of either. The same if a choice has to be made from 
several vessels, even if the most of them are known to be pure. fBut 
the vessel used by the imam should be used by the congregation until 
proof of its impurity ; and one may even lawfully use without personal 
examination a vessel used by another, if one has no good reason for 
doubting its purity. Impurity of vessels for ablution gives rise to the 
following particular case :—when five similar vessels belong to five 
different individuals praying together in public, and amongst them one 
is impure but it is not known which, each of the live believing his own 
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to be pure ; then each should use his own vessel for ablution ; but in 
order to be sure to avoid praying under the direction of an imam using 
an impure vessel, each should assume the function of imam at one of the 
five obligatory prayers, beginning with the morning prayer. fThen 
the prayer for the night should be repeated on their own account by 
four of them, i.e . all except the one who has already presided as imam, 
who should repeat on his own account the evening prayer. |A follower 
of Shafii praying under the direction of a follower of Abu Hanifa who has 
touched the private parts or has been bled without removing the 
impurity, lawfully performs his religious duty in the latter but not in 
the former case ; the ground of the distinction being the probable in¬ 
tention of the follower of Shafii, whose school does not admit impurity 
from bleeding. It is not permitted to follow as imam, either a person 
who prays under the direction of another, or a person obliged to repeat 
his act of devotion, e.g. one who, though living at a fixed place of abode, 
has recourse to ablution by sand. 

According to the opinion of Shafii in his second period it is not 
lawful for one who can read and mite to pray under the direction of an 
illiterate person. This latter phrase comprises—• 

1. He who suppresses a letter or a tashdid in the recitation of the 
first chapter of the Koran. 

2. A stammerer who pronounces two letters as one, where the 
grammar does not require it. 

3. A person who by defect of pronunciation substitutes one letter 
for another. 


One illiterate may, however, pray under the direction of another 

illiterate, though it is blamable to be imam when one has a difficulty 

»• 

in pronouncing the letter “ t ” or the letter “ f ” or does not know the 
exact use of the vowels. And if this last defect is so grave as to alter 
the sense of the words, c.g . if instead of saying “ an’amta ” one says 
41 an’amto ” or “ an’amti,” the prayer is nullified, at least if the person 
in question ought to have known better. But if such person is merely 
perplexed and has time enough still to learn, he should be considered 
illiterate only if the mistakes are made in the reading of the first chapter 
of the Koran ; mistakes in the other parts of the prayers do not affect 
their validity, or disqualify the imam making them. 

Neither a man nor a hermaphrodite may lawfully pray under the 
direction of a woman or of a hermaphrodite. A person who has per¬ 
formed ablution with sand or moistened the footgear may as imam 
lead another who has accomplished ritual ablution. A man standing 
may follow the lead of one sitting or lying on the side ; and a free adult 
may pray under the direction of a minor or a slave. Shafii himself says 



46 


MINHAJ ET TALIBIN 


that the blind is in this respect as lie that can see. fAnd an individual 
with no bodily infirmity may pray under the direction of one subject 
to an unhealthy issue of urine or sperm ; or a woman in a state of purity 
follow the lead of one subject to haemorrhage after menses, provided the 
latter is in no uncertainty upon the subject. If it subsequently appears 
that an imam under whose direction one has prayed is a woman or a 
notorious unbeliever, or even according to some a secret unbeliever, 
the prayer should be repeated. But this is not necessary if it merely 
appears afterwards that the imam had incurred some, or even a grave 
impurity, or was secretly in contact with some impure object. [fThe 
personal opinion of Shafii, which is generally accepted, is to the effect 
that the unbeliever who has concealed his infidelity should be considered 
in this matter as if he had openly proclaimed it.] fThe rule applying 
to the case of a woman under whose direction one has erroneously 
prayed applies also to that of an illiterate person ; *while inversely a 
repetition is necessary if one has taken for a hermaphrodite an imam 
who appears afterwards to be a man. 

A man of irreproachable character has more right to be an imam 
than a person of notorious misconduct; fand a savant more than one 
who can merely read and write, or who lias the merely negative quality 
of having done nothing wrong. A savant, or even a merely lettered man, 
has more right than an older man or one of undoubted descent; but 
according to the opinion of Shafii in his second period age has prece¬ 
dence over birth. Where two persons are equal in all these respects 
preference will depend on cleanliness of clothing or body, sonority of 
voice, profession, trade, and so on. An owner of landed property, even 
if not otherwise the most worthy of the congregation, lias a better right 
to be imam than he w r ho possesses nothing; and if incapable of assum¬ 
ing the functions himself, he has a right to nominate the imam. The 
master has a right of precedence over the slave living on his land ; but 
the law accords him no such precedence if the slave is under contract 
of enfranchisement. fThe tenant has precedence over the lessor, the 
lender over the borrower ; and in his province the Governor has pre¬ 
cedence over the learned man or the landowner. 

Section B 

No one may place himself in front of the imam, and an infraction of 
this rule nullifies the prayer, according at least to the opinion supported 
by Shafii in his second period. There is, hov T ever,no objection to being 
on the same line with him, though it is always commendable to keep a 
little distance. Whether one is before or behind depends on the position 
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of the heels. At public prayer in the Masjid-al-Haram at Mecca a 
circle is formed round the sanctuary ; fand in that case a person on tho 
other side to the imam may approach nearer than lie. One can also 
approach nearer the wall if imam and congregation make their prayer 
inside the sanctuary and turn in two different directions. If in 
these circumstances the congregation consists of one man, he may 
place himself on the imam’s right, and any one coming afterwards should 
place himself on the left. Then the imam moves forward a little, or, 
better, the others move back. If the congregation in the sanctuary 
consists originally of two men, or of a man and a minor of the same sex, 
they should place themselves behind the imam. The same rule applies 
to a congregation composed of one or more women. 

In general, men should place themselves in front behind the imam, 
then male minors ; and last of all the women, the person who directs 
their prayer being in the front rank among them. When praying under 
any one’s direction, one should not occupy a place apart, but placo 
oneself if possible in one of the rows. Otherwise, immediately after tho 
introductory takbir , one should draw some one towards oneself, and the 
person so drawn must comply with this demand. The congregation 
should be kept informed of the movements of the imam, either by 
looking at him or at other members close by, or by the muballigh or 
person specially charged with communicating to the congregation in 
the large mosques the acts and words of the imam. 

If the imam and a member of the congregation are in a mosque, tho 
distance between them is immaterial, whatever may be the shape of the 
edifice ; but if they are praying in a plain it must never exceed three 
hundred cubits more or less ; according to some jurists this is the absolute 
maximum. If the question relate to two persons or two rows, the 
distance is measured between these persons or rows, and not between 
the last person of the last row and the imam. It is of little importance 
if the plain is private property, real property or part property ; ffor 
if the distance is cut by a public road or an unfordable stream. If tho 
imam and tho person praying under his direction are in different build¬ 
ings, c.g . one in the interior and the other in the vestibule of a mosque 
or in a chamber apart, the following distinctions are to be observed :— 

1. The place of the follower is to right or left of the imam. In this 
case they must be in the same storey, ^interrupted or not, of tho 
buildings. 

2. The place of the follower is behind the imam, ffln this case 
there must not be between the tw r o buildings a greater distance than 
three cubits. 

3. According to another system three hundred cubits is the maximum 
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distance permitted between the two buildings as in the case of the plain : 
but in any case, for the validity of the prayer it is necessary that there 
should be no separation between the two places, or that at least they 
should communicate by an open door. If there intervene an obstacle 
to passage but not to sight, opinions differ. All authors, however, agree 
that if a wall intervenes the prayer is invalid, [fl prefer the second 
system.] 

If a person can lawfully follow, as imam, another person in another 
building, he can in his turn lead the other’s prayer, in spite of a 
separation. 

If one is in a higher or lower position than the imam, it is necessary 
that at least some part of the body should be at the same height. If 
one be outside the mosque and the imam inside, with nothing intervening, 
the distance should be measured from the edifice, or, according to some 
authors, from the last rows of the congregation. Under these circum¬ 
stances a wall or a locked door prevent participation in public prayer, 
fas do also a door closed but not locked, and a railing. [It is blamable 
for a believer to be in a higher or lower position than the imam ; unless 
it is the only position possible, in which case it is even praiseworthy. 
One should not begin a prayer before the muezzin has finished the second 
call, nor begin a supererogatory prayer at the moment when the muezzin 
has already begun the second call; but such prayer if already begun 
should be concluded unless one fears that the time for public prayer will 
thus be taken up.] 


Section 4 

One can only pray under the direction of another if one has formu¬ 
lated the intention of following his lead or of performing public prayer, 
an intention which should accompany the introductory takbir . ffThere 
is no difference in this respect between a Friday and any other public 
prayer ; but if the intention be lacking the prayer is void, even though 
otherwise completely accomplished. The law does not insist that the 
intention of the congregation shall refer to any special imam ; but the 
prayer is void if such intention be formed, and there is an error as to 
the person. On the other hand, it is not necessary that the imam should 
formulate the intention to perform his functions, though it is a com¬ 
mendable practice. An error committed by an imam in designating 
some particular person about to pray under his direction does not 
prejudice the validity of the prayer. 

A person who prays in order to perform his religious duty at the time 
prescribed by law may take as his imam a person who prays in order to 
accomplish his duty by way of reparation. One may also perform an 
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obligatory prayer under the direction of an imam who is accomplishing 
a supererogatory prayer ; and perform midday prayer under the 
direction of an imam who is accomplishing afternooon prayer, and vice 
versa. The midday prayer may even be performed under the direction 
of an imam who is accomplishing the morning or evening prayer ; but 
in that case the believer should act as if he were behind the congregation, 
and accomplish afterwards the rdkas that are in his own prayer but not 
in that of the imam. When the imam proceeds to the kanut at morning 
prayer, or to the last jelus of the evening prayer, one may then either 
follow him or leave the congregation. *And so, on the other hand, one 
may perform morning prayer, taking as imam one who is accomplishing 
that for midday, though the latter is longer than the former ; and then 
one may either pronounce the final salutation and leave the congrega¬ 
tion as soon as the imam begins the third raka, or remain quietly in 
one’s place to the end of the ceremony without taking part in it, and 
pronounce the final salutation along with the imam. [This latter course 
is the better.] When the believer has an opportunity of performing 
the kanut of the second raka , while the imam is not speaking, he should 
do so ; but if this be impossible he may either omit that formula or 
cease to pray under the direction of the imam and recite it by himself. 
f|It must always, however, be quite understood that one cannot perform 
under the direction of an imam a prayer which differs in its essential 
practices from that which the imam himself is accomplishing. Thus 
one may not perform one of the five obligatory prayers under the 
direction of an imam who is accomplishing prayer on the occasion of an 
eclipse, or a funeral prayer. 


Section 5 

One should follow the imam in the different acts constituting prayer, 
commencing each shortly after the imam, without waiting for him to 
finish it. Strictly speaking, however, one can begin each act at the 
same time as the imam, with the exception of the introductory takbir. 
flf one is still occupied with another essential element of the prayer, 
i.e . when the imam has already finished such element, while one is still 
occupied with the preceding, the prayer is not therefore nullified. This 
only occurs when the interval between the imam and the member of 
the congregation amounts to two essential elements of the prayer, 
without valid excuse. If such excuse exists, e.g. if the imam has hurried 
over the recitation of the Koran, and bent in prayer before the member 
of the congregation has finished his recitation, that member should, 
according to some authors, follow the imam, omitting the remainder of 
his recitation. ffOthers think the recitation should first be concluded, 
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and the imam followed afterwards. But the interval between imam and 
member must never exceed three essential elements of importance, i.e. 
which cannot be hurriedly accomplished. If this should occur, the 
member must stop praying under the direction of the imam, according 
to some opinions ; for else he should follow the imam in what he is 
actually doing, and accomplish what has been omitted after the imam has 
pronounced the final salutation. In case the member of the congre¬ 
gation is unable to conclude the recitation with the imam, because 
occupied with the introductory invocation, lie is considered excusable. 

This only applies to a member of the congregation who has been 
present at the ceremony from the beginning. One who is behindhand 
because he arrived late, and has in consequence not yet finished his 
recitation when the imam bends in prayer, fshould stop his recitation, 
bend, and join the imam in the mica, provided the imam be not at the 
moment occupied with the introductory invocation or the tawuz, for 
in this case the recitation should be continued as much as possible. 
When behindhand like this, after pronouncing the introductory takbir, 
one should pay no attention to the practices introduced by the Sonna, 
but limit oneself to the recitation of the first chapter of the Koran, 
unless one is quite sure of being able to catch up the others. A member 
of the congregation who during the rolcua perceives he has omitted the 
recitation, or is uncertain about it, should not go back, but should pray 
one mica after the imam lias pronounced the final salutation. If this 
recollection or doubt occurs after the imam has bent in prayer, but 
before the member has done so, he should first proceed to the recitation 
and then has an excuse for remaining behindhand. Others, however, 
think he should bend in prayer with the imam, and accomplish the 
omitted portion after the final salutation. If the member of the con¬ 
gregation has preceded the imam in saying the introductory talcbir his 
prayer is null; but if he has only preceded him in the recitation and the 
tasliahad, his prayer is valid and he has legally acquitted himself of his 
duty before God. Some authors, however, prescribe that in these 
circumstances the prayer should be recommenced with the imam. 
Finally, if one has preceded the imam in some material act, e.g . inclina¬ 
tion or prostration, the prayer is nullified, if the error affects two essential 
elements ; otherwise not. A few authorities contend that the prayer 
is nullified even if only one essential element is affected. 


Section G 

When the imam stops praying the congregation ceases legally to 
pray under his direction. Each member indeed can stop praying under 
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the direction of the imam whenever he pleases ; though according to 
one authority such a course is only lawful if there be some valid excuse 
for withdrawing from public prayer. With respect to this, there should 
be added to the excuses already mentioned the case where an imam 
unnecessarily prolongs a prayer, or omits some important precept of 
the Sonna, such as the first iashahad . 

*One may begin a prayer on one’s own account and resolve after¬ 
wards to continue it under the direction of the imam, even if the latter 
has already begun. Even if the imam be already occupied with a 
different raka , one can still take him as model, and get up and sit down 
when he does. When, under these circumstances, the prayer of the 
imam terminates first, one should act like any other person who was 
not present at the beginning. But if one is finished before the imam, 
one can either leave the congregation, pronouncing the final salutation 
on one’s own account, or wait and finish the prayer along with the 
imam. The part of the prayer which the imam is accomplishing at the 
entry of a late arrival, is considered, so far as the latter is concerned, as 
the first part of the prayer. Consequently, in the part of the prayer he 
has still to make on his own account, he must repeat the kanut pro¬ 
nounced by the imam, if this formula is of strict observance. Similarly 
a member who joins the congregation at one of the rakas of evening 
prayer should say the iashahad in his own second raka ; but it should 
be remembered that an arrival at the moment the imam bends in 
prayer is considered to have been present at the entire raka . [Provided 
one keeps still before the imam gets up after the rokua ; even when the 
latter is accomplished in the most simple manner.] *If one is doubtful 
of having participated in a raka at the right moment, that raka cannot 
count. 

On joining the congregation one should accomplish the takbir twice, 
once as introduction to the prayer, and once for the inclination. One 
takbir will not suffice for the two acts ; except, according to some authors, 
in a supererogatory prayer. ffOne takbir is of no use if performed 
without thinking of the double function of this formula. When a person 
joins the congregation at the moment the imam is performing the 
aatidal, the later portions of the prayer are valid for him on accomplish¬ 
ing one takbir ; fand such person should say with the imam the iashahad , 
and the formulas beginning with the word sobhana . f A person who does 
not arrive before the prostration, an act of no profit to him, need not 
say a takbir on joining the congregation. But after the imam’s final 
salutation the person behindhand in this way should get up and pro¬ 
nounce the formula in question, provided he has sat under the direction 
of the imam at the place he performed the jclus in a former raka 
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accomplished on his own account ; ^otherwise he should omit the 
takbir altogether. 


CHAPTER II.—PRAYER ACCOMPLISHED ON A JOURNEY 

Section 1 

Of prayers that fall to be performed in the course of a long journey, 
undertaken with a lawful object, only the fourfold prayers may be 
abridged. This indulgence of the law does not extend to a prayer 
whose proper legal time has been allowed to pass by when not travelling, 
*If this oversight has occurred when travelling, the prayer can be per¬ 
formed afterwards abridged, if the journey is not yet over, but not after 
one’s return home. 

A traveller leaving a town is considered to have begun his journey 
when he has passed not only the ramparts fbut also the habitations of 
the neighbourhood. [fThese are of no account.] If the town has no 
ramparts the journey begins after passing the last buildings, without 
considering what ruins or gardens may be in the neighbourhood ; and 
the same principle applies also to a village. The journey of a nomad 
living in a tent begins from the limit of the camp. The journey may be 
considered at an end when one has repassed these same boundaries. 
If the traveller stops anywhere intentionally for four days, the journey 
is suspended for that period, by the mere fact of arrival at this temporary 
halting place. ffBut in the four days is included neither the day of 
arrival nor the day of departure. On arriving at a town with the 
intention of stopping only as long as the finishing of one’s business 
requires, prayer may be abridged for eighteen days ; or according 
to some opinions four days, while according to others there is no restric¬ 
tion of time. There are authorities too who consider an abridgment 
warranted if the delay is caused by fear of being attacked, but not 
during a stay for some commercial object. How r ever this may be, our 
rite does not allow abridgment if a long stay is anticipated. 


Section 2 

Prayer may be abridged if a journey extends to at least forty-eight 
miles of Hashim. [This distance is the equivalent of two days’ journey 
with loaded camels. Distances on land and sea being the same, prayer 
may be abridged even where a ship might under full sail cover the 
distance in an hour.] 
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The traveller must from the start have a fixed destination. There* 


fore he cannot abridge prayer if either— 

L He wanders aimlessly here and there, whatever the distance 
may be. 

2. He is looking for a debtor or a slave whose whereabouts he does 
not know, and after finding whom he means to return home. 

If of two roads leading to the same destination one chooses the longer 
for some reason or other, e.g. because of the level or the security, prayer 
may still be abridged. *But this is not so if the choice be made from 
mere caprice. A slave, a wife, or a soldier travelling under the authority 
of other persons, and ignorant of their destination, may not abridge 
prayer ; even when such persons have an idea the journey will be long, 
only the soldier may abridge prayer, not the slave or the wife. If a 
person starts with the intention of making a long journey, and returns 
voluntarily before completing it, it is finished none the less, and if he 
starts again it is considered a new journey. 

No one has the benefit of abridging prayer who leaves their abode 
for an illicit purpose, e.g. as a fugitive slave, or a wife deserting her 
husband, fit is the same if a journey begun lawfully is continued 
unlawfully; while, on the other hand, prayer may be abridged on a 
journey continued with a lawful object though unlawfully begun. 

A traveller who has prayed even for a moment under the direction 
of an imam who is accomplishing the entire prayer without abridg¬ 
ment, should also finish it without abridgment. This principle is 
carried so far that a traveller cannot invoke the right of abridgment, 
if he has begun his prayer under the direction of another traveller, who 
in the middle of it incurred some unforeseen impurity, e.g . a nasal 
haemorrhage, and was replaced by another imam who did not abridge. 
If under these circumstances the first imam rejoins the congregation 
and resumes his functions after the disappearance of his impurity, the 
traveller must yet continue his prayer without abridgment. A prayer 
accomplished by a traveller without abridgment because following 
an imam must be repeated entire in regular fashion, if it has to be repeated 
because of some fault of the traveller or the imam, or because the 
latter is afterwards discovered to be impure. The same rule is observed 
if one has to repeat a prayer accomplished under the direction of an 
imam one supposed to be a traveller but afterwards discovered to be 
living at a fixed abode, or of an imam with regard to whom one did not 
know whether he was a traveller or not. On the other hand, one may 
lawfully abridge prayer after having formulated one's intention ; when, 
at the moment of formulating that intention, one knew that the imam 
was not living at a fixed abode, though uncertain if he intended to abridge 
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prayer or not. fOne may even, in this state of uncertainty, formulate 
the intention conditionally, i.e. “ if the imam abridges the prayer I will 
do so with him, but otherwise perform it in the ordinary manner.” 

To abridge prayer lawfully one must intend to do so from the begin¬ 
ning, and avoid anything incompatible with that intention, throughout 
the whole act of devotion. Thus a believer cannot claim a right to abridge 
prayer if:—(1) he has begun the prayer intending to shorten it, but 
has afterwards hesitated to keep to this intention ; or (2) he is not sure 
of having had the intention of shortening the prayer ; or (3) if the imam 
gets up to perform a third raka, and one is not certain if it is in order 
to accomplish the entire prayer without abridgment, or by inadvertence. 

The prayer is nullified, if one begins intending to shorten it, and then 
in spite of that knowingly begins the third raka , without special cause 
for deviating from one's original idea. But if this is a mere inadvertence 
one may cither :—(1) resume one’s position, and after a prostration by 
way of reparation pronounce final salutation ; or (2) change one’s 
intention and accomplish the whole prayer without shortening it; but 
in that case one should first resume ono’s position, and then get up 
again at once to perform the later rakas. 

Another essential condition for the lawful shortening of prayer is 
that one must be able to consider oneself as a traveller throughout the 
entire duration of the act of devotion. If one expects to arrive at one’s 
destination during prayer, or if one’s vessel arrives in port, the prayer 
must be normally accomplished. 

**0n a journey of at least three days it is better to abridge prayer 
than to perform it in the ordinary way. But the traveller is recom¬ 
mended to observe the fast of the month of Ramadan , rather than exer¬ 
cise his right to break it, at least when this can be done without danger. 

Section 3 

During a journey that admits of abridgment of prayer, one may 
combine the midday and afternoon prayers, and the evening prayer 
with that of the night; performing the combined prayers at the usual 
time of the earlier or of the later of the two. According to one jurist 
this may be done even when the length of the journey does not admit 
of the shortening of prayer. If one is actually travelling at the legal 
time for the midday or evening prayer, it is better to postpone it until 
the time of afternoon prayer or of the prayer of the night, as the caso 
may be, and accomplish the two prayers together. 

One may anticipate a later prayer only on three conditions :— 

(1) One must first perform the prayer for which the legal time has 
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come. Its illegality involves that of the second, anticipated, prayer— 
but not vice versa. 

(2) One must intend to combine the two prayers, when one begins 
the first, or at least before its completion. 

(3) The two prayers must not have any considerable interval 
between them ; otherwise the second prayer must be postponed to its 
proper time. Whether an interval is considerable or not is a matter 
of custom. 

ffThe believer who has had recourse to lustration with sand may 
lawfully combine prayers, as well as one who has performed ritual 
ablution or bathed. Asking for something in a hurry between the two 
prayers is not considered a breach of continuity. If, after combining two 
prayers one remembers that one has omitted from the former some 
essential element, both are nullified and must be repeated together, 
but if it is one of the essential elements of the second that has been 
omitted, the error may be rectified by recommencing the act of devotion 
at the place of omission, if no long interval has elapsed. If a consider¬ 
able iuterval has been allowed to ensue, the second prayer only, not the 
first, is nullified ; and the combination of the two prayers becomes 
unlawful. If uncertain whether the omitted portions belonged to the 
first or second prayer, both prayers should be separately repeated at 
their respective legal hours. 

fflf the second prayer has not been anticipated, but the first post¬ 
poned to the legal time for the second, they can be combined without 
observing the order, without causing one to follow immediately on the 
other, and even without formulating an intention to combine them. 
But this intention should have existed already when one resolved at 
its prescribed hour to postpone the first, otherwise one is guilty of an 
irregularity, and the first prayer counts merely as an act of devotion 
performed too late. 

If, when one wishes to combine two prayers by anticipating one of 
them, one arrives at a fixed place of abode before beginning the second, 
their combination becomes unlawful; but this is not so if one has already 
begun, and still less if one has finished, the second prayer. And if, in 
a case where the first prayer has been postponed, one reaches a fixed 
abode after having accomplished both, both remain valid ; but if they 
are not finished before arrival, the first counts only as an act of devotion 
accomplished too late. Bain is a good reason for combining two prayers 
by anticipating the second ; while, on the other hand, Shafii in his second 
period decided that it is no excuse for a postponement. Anticipation 
is, however, permitted only where rain is actually falling at the beginning 
of each prayer, fand at the moment of final salutation in the first. Snow 
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and hail, when sufficient to wet the clothes, are regarded as rain. *This 
faculty of combination refers especially to the believer performing 
public prayer in a distant mosque, who is afraid of getting wet before 
reaching home if he starts at once. 


CHAPTER III.—PUBLIC PRAYER ON FRIDAYS 

Section 1 

Public prayer on Fridays is obligatory only for adult male Moslems, 
sane, free, domiciled in the place, and not obliged to remain at home 
by sickness, etc. It is not obligatory for any one with a valid excuse 
for not attending daily public prayer, for one under contract of en¬ 
franchisement, ffor one partially enfranchised. Those for whom public 
prayer on Fridays is not obligatory have nevertheless a right to be 
present, provided they can legally perform midday prayer ; though the 
law allows them the option of leaving the congregation after the midday 
prayer, before proceeding to that for the week. This rule does not apply 
to believers who, having a mere accidental excuse for absence, such as 
sickness, etc., happen to be in the mosque at the time of weekly prayer ; 
these are forbidden to leave, unless their sickness is increased by 
remaining. Weekly public prayer is obligatory even for decrepit and 
sickly persons, if they have means of transport and can endure it without 
pain. The blind should attend, if he can find some one to lead him. 
The inhabitants of a village should perform weekly prayer, if they are in 
sufficient number for it, otherwise they should go for this purpose to a 
neighbouring town or village, if a call can be heard from the one to the 
other, in the silence of the night. If the distance is too great for this, 
then there is no obligation to go. 

The law forbids any one who should attend the Friday prayer be¬ 
ginning a journey upon that day immediately after the sun lias begun 
to decline, unless he happens to have to take the road that leads to the 
place of meeting, or he is afraid of incurring some detriment from leaving 
later and consequently being obliged to remain in the rear of the caravan. 
According to the opinion of Shafii in his second period this rule applies 
also to the case of a person wishing to leave a little before the sun begins 
to decline, at least if the journey is merely allowable ; but if the departure 
is commendable or obligatory, one may chose what hour one pleases, 
[f A journey, whether it be merely allowable, or commendable, or obli¬ 
gatory, is in all cases subject to the prohibition to start on Friday at the 
time mentioned.] 

fPersons who are not obliged to take part in the Friday prayer, 
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should still, according to the Sonna, be present at the public midday 
prayer on that day. It is better, however, that they should not take 
part in it, but remain concealed, unless the cause of their absence from 
the Friday prayer is a matter of public notoriety. It is also recom¬ 
mended to believers who consider themselves temporarily excused from 
attending the Friday prayer, to postpone the midday prayer on that 
day as long as possible, until sure of being unable to go to the weekly 
function ; but those, on the other hand, who have a permanent excuse, 
such as women and sickly persons, should perform the midday prayer 
as soon as the hour has sounded. 

Besides the conditions already mentioned, the law has established 
for the validity of weekly public prayer, the following :— 

1. It must take place at the time prescribed for midday prayer. 
If this is past, the Friday prayer cannot be performed, as it may not 
be accomplished too late by way of reparation. If one is afraid that 
the legal time does not suffice for its completion, one should say the 
midday prayer and no more ; and if the legal time expires during the 
ceremony, it should be concluded as an ordinary midday prayer. Only 
one author maintains that this prayer should be accomplished from 
beginning to end. A person who arrives late and lags behind should 
finish his act of devotion as a midday prayer ; though according to some 
authors he should finish the weekly prayer as if nothing were the matter. 

2. Public weekly prayer must bo performed in a place surrounded 
by edifices inhabited by members of the community ; *so that people 
living in tents in the desert cannot accomplish it. 

3. In the same town, public prayer on Friday cannot be performed 
in different places, either simultaneously or successively, unless the 
town be so extensive that its inhabitants cannot easily assemble in one 
spot. Some jurists do not admit this exception ; others think that any 
town divided by a large river should be considered in this respect as 
two separate towns ; others again are of opinion that in the case of 
several villages with contiguous buildings, the ceremony may be held 
in as many places as there are distinct communes. When Friday public 
prayer has been accomplished in one place, and others proceed to perform 
it in too near a neighbourhood, the former alone is lawful, unless the 
Sultan attends the latter, in which case it alone is lawful, in spite of not 
having priority. To determine which of two public prayers has priority 
it is necessary to observe the time of the introductory takbir ; or, accord¬ 
ing to some authors, the moment when the congregation disperses : 
while a third doctrine maintains that the important point is the beginning 
of the first sermon. If two public prayers begin at the same time, or 
it is not certain if one began first, the ceremony should be begun over 
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again. When, on the contrary, it is known that one began before (.lie 
other, but it is not certain which, or it has been forgotten, then midday 
prayer only must be accomplished. One jurist maintains that even 
then one should perform the Friday prayer. 

4. Weekly public prayer can be accomplished only in congregation, 
and is in that respect subject to the rules detailed in Chapter I. of this 
Book. The congregation must consist of at least forty Moslems, adult, 
sane, free men, domiciled in the place, i.e. who leave it neither in winter 
nor summer, except by necessity. The ffFriday prayer is regularly 
performed even if the congregation consist only of forty sick persons. 
The imam can be included in the legal forty. If the congregation 
wholly or partly disperses during the sermon, leaving less than forty 
behind, the continuation of the service is invalid ; but if they return 
after a short interval it can be resumed from the place of interruption. 
*If the interval is long the whole ceremony must be begun over again ; 
and if the congregation disperses during the prayer, the latter is nullified. 
Only one author thinks this is not so if at least two persons remain in 
the mosque. *The weekly service may be performed under the direction 
of a minor, a slave, or a traveller, provided there arc forty persons present 
besides them. *If the imam has contracted an impurity, whether 
grave or slight, the service is still lawful if forty persons besides him are 
present, but not otherwise. ffBut if one begins the prayer at the 
rohua under an impure imam the whole rdka is invalid. 

5. Before beginning the prayer the imam must deliver two sermons, 
consisting of five parts :— (a) the praise of God ; ( b ) the prayer for the 
Prophet, consisting like (a) of certain special words ; (c) an exhortation 
to virtue, jfof which the wording is not prescribed. These three parts 
must occur in each of the three sermons, (d) A recitation of a verse 
of the Koran in one of the two sermons. Some authorities maintain 
that this recitation should take place in tho first sermon ; others that 
it should occur in both ; yet others that it is not obligatory at all. 
(e) An invocation, as the word is ordinarily understood, for the good 
of Moslems, in the second sermon. A few authors consider it not obli¬ 
gatory. The sermons must be delivered in Arabic, observing the proper 
order of succession of (a), (< b ) and ( c ); and the proper time must have 
arrived, that is the sun must have begun to decline. The imam 
remains standing, if possible, when delivering each sermon, but sits 
down during the interval between them. The sermons should be 
pronounced so that at least the minimum legal congregation could hear 
them. Shafii, in his second period expressed the opinion that it is not 
absolutely prohibited for the members of the congregation to speak a 
few words when listening to the sermons. The Sonna insists on the 
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congregation being silent when listening to the imam. [fThe order of 
succession of the parts of the sermons is not a matter of rigorous observa¬ 
tion.] ♦The following are essential conditions for the validity of the 
sermons :— (a) uninterrupted delivery ; (b) absence of any grave or 
slight impurity in the imam, who (e) must be decently dressed. The 
Sonna has introduced the following additional practices :— (a) delivery 
from a pulpit or other elevated place ; (b) a preliminary salutation by 
the imam of those close to the pulpit, his turning towards the congre¬ 
gation when mounting the steps, and salutation of the whole congrega¬ 
tion when taking his seat; it is only then that the first call is intoned ; 
(c) eloquence, intelligibility and conciseness ; (d) turning neither to tho 
right nor to the left; (e) leaning during delivery upon a sword, stick 
or something similar; (/) remaining seated between the sermons as 
long as is required to recite chapter 112 of the Koran. 

After the second sermon the muezzin intones the second call to 
prayer, while the imam hastens to descend from the pulpit so as to bo 
facing the mikrab before the second call is finished. He then says a 
prayer consisting of two ralcas ; in the first he recites aloud chapter G2 
of the Koran, and in the second chapter G3, both after reciting 
chapter 1. 


Section 2 

The Sonna recommends every believer to take a bath before attending 
Friday public prayer. Some authorities extend the recommendation 
to those who do not attend the service. Tho bath can strictly be taken 
at any time after dawn, but it is preferable to take it as soon as possible 
before going to the mosque, fThose unable to take a bath should have 
recourse to ablution with sand. The Sonna also prescribes— 

1. The taking of a bath on the occasion of each of the great festivals ; 
at an eclipse, or in time of drought; when about to wash a corpse ; on 
recovery from an attack of insanity or a fainting fit. It is prescribed 
% to an infidel upon his conversion, and for pilgrims to Mecca. The 
bathing of a person about to wash a corpse is more imperative than 
the Friday bath ; though Shafii in his first period maintained the con¬ 
trary opinion. [*This former opinion is the better ; being accepted 
by the majority of authorities and based on several authentic traditions, 
while only one authentic tradition supports the opinion adopted by 
Shafii in Egypt.] 

2. Going to the mosque early, on foot, in a state of composed 
meditation. 

3. On the way, and in the mosque before the service begins, reciting 
a portion of the Koran, or glorifying God. 
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4. Refraining from outstripping other members of the congregation 
on their way to the mosque. 

5. Wearing one’s best clothes, using scent, paring the nails, and 
removing any disagreeable bodily odour. 

[The Sonna also recommends the recitation of chapter 18 of the 
Koran, both on the day and night of Friday, and to pronounce on that 
day several invocations and prayers for the prophet. Once the first 
call has been entoned, those present at the service are rigorously pro¬ 
hibited from occupying themselves with commercial or other affairs, 
in the preacher’s presence. A bargain, however, struck in contraven¬ 
tion of this rule, cannot be legally invalidated on that ground. It is 
considered blamable to conclude a bargain even before the first call 
if the sun has already begun to decline.] 


Section 3 

A person who takes part in the Friday public prayer from the 
inclination in the second raka is considered to have been present at 
the whole ceremony ; and all he needs to do is to perform one single 
raka more, after the imam has pronounced the final salutation. But if 
he enters after that inclination, ho is considered to have been absent 
at the whole prayer ; and should perform midday prayer in four rakas, 
after the imam’s final salutation. 

fEach member of the congregation should have an intention to 
accomplish the Friday public prayer under the direction of the imam. 
If the imam is obliged to discontinue Friday public prayer, or any 
other prayer, by reason of a slight impurity, etc., ^another may con¬ 
tinue the function. Only, in the case of Friday public prayer, the 
imam may be replaced solely by a member of the congregation who 
lias prayed under his direction until the moment when the impurity 
was ascertained, fbut who need not have been present at the sermons 
or even at the first raka. It is clear, however, that if the substitute, 
has been present from the beginning of the first raka , the ceremony 
continued under his direction will be valid both for him and for the 
congregation ; fotherwise it will be valid for the congregation only 
and not for him. The substitute should continue the function just 
as the imam himself would have done, whether he has been present since 
the beginning of the prayer, or whether he came late and so is behind 
the congregation. Consequently if he lias still to perform two rakas 
and the congregation only one, he should proceed at once to the tashahad 
after finishing his first raka. Then he should inform the congregation 
that they may cease praying under his direction, or wait until he has 
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finished his second raka and finish the service together. fThe congre¬ 
gation need not renew their intention when continuing the service 
under the direction of a substitute. 

If the crowded condition of a mosque obliges the believer, when 
making his prostration, to rest his body, not on the ground but on the 
body of one of his neighbours, the prostration is still valid, fflf pros¬ 
tration is quite impossible he must wait till the others get up ; he must 
not substitute for the prostration a mere nodding of the head. Under 
these circumstances the following distinctions are to be drawn :— 

1. If the believer has still time to prostrate himself before the imam 
bends in prayer in the second raka he should do so, and after rising he 
should :—(a) take part in the recitation if the imam is still standing ; 
(b) fbend his body with the imam if the latter has already begun the 
inclination of the following raka , acting like a person who has arrived 
late ; (c) take part in that portion of the prayer with which the imam 
is occupied, if the latter has already finished the inclination of the 
next raka , but not pronounced the final salutation, and then after the 
service perform a supplementary raka; (d) but he has missed the 
service altogether if the imam has already pronounced the final 
salutation. 

2. If the believer has no time to prostrate himself before the imam 
bends in prayer in the second raka , One author is of opinion that he 
should prostrate himself as soon as possible and finish the prayer on 
his own account, *but other authorities think he should bend his body 
with the imam. fThis inclination, though the imam’s second, is con¬ 
sidered to be the believer’s first, and so his raka consists of the inclina¬ 
tion of the imam’s first raka and the prostration of the second. fThis, 
however, does not prevent one accomplishing in this way the entire 
Friday prayer. The authors referred to go so far as to consider the 
whole prayer nullified if the believer prostrates himself on his own 
account, while knowing that lie ought to incline with the imam. But 
if he has so prostrated himself through oversight or ignorance it is only 
that first, prostration which does not count; and if he has occasion to 
prostrate himself a second time, the latter prostration is valid. fOne 
has thus accomplished all the essential elements of a raka , and is con¬ 
sidered to have performed the Friday prayer, provided the two prostra¬ 
tions are finished before the imam pronounces the final salutation. 
When, owing to forgetfulness, the member of the congregation has 
lagged so far behind that the imam is already bending in the second 
raka when he is still prostrated in the first, he should, according to 
our school, bend in prayer with the imam. 
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CHAPTER IV.—PRAYER IN CASE OF DANGER 

Section 1 

There are three categories of this prayer :— 

1. When the enemy comes from the direction of the kibla, the imam 
should draw up his army in two or more lines, and pray with all his 
soldiers up to the prostration, when one of the lines should prostrate 
itself with him for the two prescribed prostrations of the first raka , 
while tire other soldiers remain on guard. Then before beginning the 
second raka those who at first remained on guard perform two prostra¬ 
tions on their own account, and after that the whole army begins the 
second raka with the imam. In this raka the soldiers who remained 
on guard during the prostrations of the first raka prostrate themselves 
with the imam, while the others remain in their turn on guard until 
the imam sits down, when they prostrate themselves on their own 
account. The tashahad and the final salutation should be accom¬ 
plished by all together. This manner of prayer was introduced by 
the Prophet of God at the battle of Osfan . It is also permissible for 
the two divisions of a single line to remain on guard by turn in the 
two rakas ; for even a single division may remain on guard in the two 
rakas while the imam prostrates himself, provided, as we have just 
seen, that these omitted prostrations are accomplished at the end of 
each raka . 

2. When the enemy does not come from the direction of the kibla, 
and consequently it is impossible to face the prescribed point without 
exposing the rear or the flank, the imam should perform the prayer 
twice, each time with a separate portion of the army while the other 
portion is held ready to repel an attack. This was done by the Prophet 
of God at the battle of Batn-Nakhl 

3. When one only of two divisions of an army is in face of the 
enemy, the imam first prays one raka with the other division, and when 
he is about to begin the second raka this division stops praying under 
his direction, pronounces the final salutation, and relieves the division 
on guard, which then joins the imam and accomplishes the second raka 
under his direction. After the imam has sat down for the tashahad , 
the whole army performs another raka on its own account—the second 
so far as the soldiers are concerned—and this raka finished, the army 
begins to pray again under the direction of the imam and pronounces 
with him the final salutation. This course was adopted by the Prophet 
of God at the battle of Zat ar Rika, fand is better than that followed 
at Batn-Nakhl. After the departure of the first division the imam 
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should recite some passage of the Koran until the arrival of the second. 
On finishing this recitation he says the tashahad ; though this, according 
to one jurist, should be deferred until the second division has joined 
him. In the case of evening prayer the imam should pray two rakas 
with the first division and one with the second. *This is better than 
the other way about, though the latter is also permissible. The imam 
should so arrange that the second division may arrive either during 
the first tashahad of the second raka, or, fbetter, during the kiyam of 
the third. In the case of a fourfold prayer he should pray two succes¬ 
sive rakas with each of the two divisions, *though he may also divide 
his army into four and pray a single raka with each. The entire army 
is responsible for the negligences that each division may commit in 
the raka it prays under the direction of the imam, i.e. its first raka; 
fand the same responsibility exists for faults of this nature committed 
by the second division in the second raka , but not for those of the first 
division in its own second raka. A negligence of the imam in the first 
raka is imputed to the whole army, but if it occurs in his second 
raka, i.e. the first of the second division, it is imputed to that division 
only. 

The Sonna prescribes that in these three categories of prayer 
weapons should not be laid aside ; and one jurist considers this to be of 
rigorous observance. 

4. In the midst of a battle or other imminent danger, one must 
pray as one can, whether riding or afoot. One need not turn in the 
direction of the kihla, fand may even, if necessary, omit most of the 
practices of which prayer consists. Prayer, however, can never be per¬ 
formed shouting ; and one must always, if possible, lay aside weapons 
if ever so little blood-stained; but if circumstances do not permit the 
laying aside of one’s weapons, one may, if it is absolutely necessary, 
pray while holding blood-stained weapons in the hand, ^without being 
obliged to repeat this act of devotion later. If it is impossible to 
perform the bending and the prostration, one makes only a sign of the 
head, lower in the latter case than in the former. One can pray like 
this both in combat and flight where combat or flight is permissible ; 
and also when escaping from a fire, a flood, a fierce beast, or even a 
pressing creditor who threatens his debtor with bodily restraint; 
fbut such a course is not permissible for a pilgrim to Mecca who 
is afraid of invalidating his pilgrimage by arriving too late for the 
ceremony at Mount Arafa. *If one has prayed in this manner 
in presence of a troop of persons supposed erroneously to be the 
enemy, one’s prayer must be performed over again on discovering 
the mistake. 
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Section 2 

The law forbids a man to clothe himself in silk or to use it as carpet 
or covering. A woman may wear clothes of silk; fbut neither may 
she use this material for carpet or covering. fA guardian may clothe 
in silk a minor of whom he has charge. [fA woman may use silk also 
as carpet or covering ; at least it has been so decided by jurists of Irak, 
and others.] 

Silk clothes may, however, be legally worn by men :— 

1. When urgently necessary ; e.g. in case of extreme heat or cold, 
or if some unforeseen attack obliges him to snatch up the first thing 
he can find, and he can find no other. 

2. For the sake of health ; e.g . if infected with itch or other cutaneous 
malady, or to protect himself from vermin. 

3. In time of war ; brocade having qualities that render it particu¬ 
larly useful to the soldier. 

It is forbidden to use a material composed of silk and threads of 
some other stuff, if the weight of the silk exceeds the weight of the other 
threads, fbut if otherwise it is permissible. Silk lace or embroidery 
is not forbidden, if the coat is not ornamented in an extravagant 
manner. 

And finally one may lawfully wear an impure coat when not praying 
or performing some other act of devotion ; but except in case of urgent 
necessity such as an unforeseen attack, one may not cover oneself with 
dogskin or pigskin, fnor with the skin of any animal that has died a 
natural death. 

**It is not forbidden to burn in a lamp oil that has become impure. 

CHAPTER V.—PUBLIC PRAYER AT THE TWO GREAT 

FESTIVALS OF THE YEAR 

Section 1 

This prayer is prescribed by the Sonna only, though some authors 
maintain it is a rigorous obligation for which the community is col¬ 
lectively responsible. The prayer may be accomplished either in public 

or on one’s own account. Slaves, women, and travellers should take 

* 

part in it as well as other believers. The legal time for this prayer is 
between sunrise and the moment when the sun begins to decline, but 
it is preferable not to begin the ceremony before the elevation of the 
sun has reached the height of a lance. 

The prayer consists first of two introductory rakas; then is pro¬ 
nounced the introductory invocation ; and after that are said seven 
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takbirs, with a pause between each two takbirs of a length sufficient for 
the recitation of a verse of the Koran of medium length. On the 
termination of the takbirs the confession of faith is pronounced, followed 
by another takbir and a glorification of God, preferably in the following 
terms :—“ Praise to God,” “ Glory to God,” “ There is no god but 
God,” or “ God is great.” Finally the taivaz is accomplished and the 
first chapter of the Koran recited. In the second ralca five takbirs 
precede the ordinary recitation of the Koran, and the hands must be 
raised at each takbir . Neither the seven nor the five takbirs mentioned 
aro obligatory, nor any of them; and they have no object onco the 
recitation has been begun, though Shafii in his first period admitted 
that they could if necessary bo performed so long as the inclination had 
not begun. The chapters of the Koran which should be recited after 
the first chapter are, hi the first raka chapter 50, and in the second 
chapter 54, both aloud and without any omission. 

After the two rakas are finished the Sonna requires two sermons of 
the same component parts as the two Friday sermons. At the end of 
the fast the sermons contain an exhortation with regard to the special 
contribution prescribed on that occasion ; while at the feast of victims 
the congregation should be exhorted to accomplish the sacrifice. The 
first sermon is preceded by nine takbirs and the second by seven, 
accomplished in either case one after the other without interruption. 

At these two festivals it is commendable— 

1. To take a bath at midnight, and according to one jurist at dawn. 

2. To use scent, and dress in one’s best clothes, as on Friday. 

The ceremony should take place preferably in a mosque, or according 
toothers, in a plain, provided there be no obstacle to either of these courses. 
In any case the imam should instruct his substitute to preside at the prayer 
in the mosque for those whose strength does not permit them to follow 
the rest of the community to the plain. The others make their way to 
the plain by one road and return by another. The congregation should 
assemble early, but the imam arrives only at the time the prayer begins. 
At the feast of victims the ceremony should be performed in haste. 

[At the end of the fast some nourishment should be taken before 
the ceremony, but not at the feast of victims. In either case one should 
go to the ceremony on foot, in a state of composed meditation. Before 
going every one except the imam may say a supererogatory prayer.] 


Section 2 

It is commendable to entone the takbir , on the eve of the two festivals, 
at sunse t, in the inns, on the roads, in the mosques, and in the bazaars, 

F 
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Hakbirs which are coil tinned until the imam begins the ceremony. On 
the eve of the feast of victims the Mecca pilgrims replace tlio takbirs 
by the cry of labaika. fTlie Sonna makes no mention of takbirs to bo 
entoned immediately after evening prayer on tho eve of tho breaking 
of the fast. The Mecca pilgrims begin the takbirs from tho midday 
prayer of the Yum-an-nahr or day of the feast of victims, and continue 
them until morning prayer on the last of the next three days called 
ayam-at-tashrik. *Those who are not on pilgrimage are subject to tho 
same obligation as the pilgrims. One authority maintains that the 
takbirs of these believers should begin at evening prayer on the eve of 
the feast of victims, another thinks they should commence from morning 
prayer on the day of Mount Araja. According to this view, which has 
prevailed in practice, the takbirs continue until the afternoon prayer 
of the last of the days called ayam-at-tashrik. *If when performing 
one of the special acts of devotion or some supererogatory prayer one 
is guilty of omitting some obligatory prayer one should say takbirs also 
on the days called ayam-at-tashrik . The most usual form of the takbir 
is the following :—“ God is great, God is great, God is great. There is 
no god but God. God is great, God is great. Praise be to God. 55 It 
is commendable to add : “ God is great in his greatness. I offer Him 
numberless praises. Glory be to God morning and evening. 55 If on 
tho thirtieth day of the month of Ramadan, before the sun has begun 
to decline, it is legally ascertained that the new moon has been seen on 
tho previous night, the fast should bo at once broken, and the festival 
prayer accomplished. But if the proof be only attained after sunset 
the day just ended counts as a fast day ; while if this takes place after 
noon but before sunset one breaks the fast without celebrating the 
fostival prayer, as the hour is past. *Under these latter circumstances 
the prayer can be accomplished at any moment according to some ; but 
one jurist has expressed an opinion that the next day must bo con¬ 
sidered the legal one, and that the prayer performed then at the prescribed 
hour, is not too late. 


CHAPTEli VI.—PRAYER ON THE OCCASION OP 

ECLIPSES 

This prayer is prescribed by tho Sonna. Ono begins by formulating a 
special intention to perform it, and then recites the first chapter of the 
Koran. One bends one’s body, gets up, again recites the first chapter, 
stands still and at the end prostrates oneself. This constitutes one 
raka, after which another is performed in the samo maimer ; but never 
a third, even if the eclipso be not yet over when the second is finished. 
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fShould the ecliptic terminate sooner than the prayer, one of tho two 
inclinations may not for that reason be omitted. To accomplish it in 
tho best and most approved manner possible ono recites the two first 
chapters of the Koran at the first kiyam ; and at the second, besides the 
first chapter about 200 verses of the second ; at tho third about 150, 
and at the fourth about 100. At the first inclination one repeats the 
formula “ Glory to God ” as long as would be necessary for the repeti¬ 
tion of 100 verses of the second chapter of the Koran ; at the second 
inclination this formula is repeated for as long as it would take to repeat 
80 verses ; similarly for the third a time of 70 verses ; and for the 
fourth 50. f The prostrations should not last too long, [f f On the con¬ 
trary they should be prolonged as much as possible according to what 
is stated in the two collections of traditions called Sahih by al-Bokhaii 
and Muslim, while al-Bawaiti quotes a decision of Shafii tending to show 
that tho prostrations should last as long as the preceding inclinations.] 

According to a precept of the Sonna prayer on tho occasion of 
eclipse should only be accomplished in congregation. The imam repeats 
aloud in the case of a lunar, but not in that of a solar eclipse. Then he 
delivers two sermons as on Friday, and finally exhorts the congregation 
to repent and do good. A person joining tho congregation at tho 
imam’s first inclination is considered to liavo been present at the whole 
raka ,* but not one arriving at the second inclination or the second kiyam . 

Tho legal time for prayer on the occasion of an eclipse of tho sun is 
considered to have elapsed when it reappears in its full splendour, or 
sets still obscured. The legal time for prayer on the occasion of an 
eclipse of the moon is considered to be over at the end of tho eclipse or 
at sunrise ; but according to the opinion adopted by Shafii in his second 
period, neither the appearance of the dawn, nor the setting of the moon 
while still obscured, have any effect upon the legal time. 

If the time of a prayer on occasion of eclipse coincides with that of 
a public weekly prayer, or with any obligatory prayer, that obligatory 
prayer has the priority, at any rate if it is feared there may not be time 
for it unless begun at once. If there is time one should first perform 
the prayer on occasion of eclipse, then pronounco the Friday sermons 
with references in them to the eclipse, and lastly accomplish the weekly 
or daily obligatory prayer. If a festival or eclipse coincides with a 
burial prayer, the latter should be first accomplished. 

CHAPTER VII.—PRAYER IN TIME OF DROUGHT 

This prayer also has been introduced by the Sonna, and is said when 
there is great need of ram. It is repeated two or three times if the 
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drought continues. When preparations have been made for it but 
the rain falls before the congregation assembles, they should still meet 
to render thanks to God and invoke Him, ffand then proceed to the 
prayer as if nothing had happened. 

The imam should first command the faithful to fast for three days, 
to repent of their sins, and to seek the favour of God by being charitable 
and refraining from injustice. On the fourth day one goes to the plain, 
fasting, in ordinary clothes, with head bent in sign of humility. Children, 
old people fand domestic animals should accompany the community ; 
and even the presence of infidels cannot be forbidden at this ceremony 
provided that they are the subjects of a Musulman prince and do not 
mix with the believers. 

The prayer consists of two rakas like that on the occasion of the two 
festivals, except that according to some authorities the 71st chapter 
of the Koran is recited in the second rcika , fand that the ceremony need 
not take place at the time prescribed for the festivals. The sermons 
are the same as at the festivals, except that for the formula “ God is 
great ” are substituted the words “ I ask pardon of God.” In the first 
sermon is pronounced also the following invocation :—“ 0 God grant 
us an abundant rain, to moisten the soil, for our benefit and profit and 
the fertilisation of the earth, a rain that may spread everywhere upon 
all lands for a length of time. 0 God, grant us an abundant rain, 
and reduce us not to despair. 0 God, grant us Thy pardon, for Thou 
lovest to pardon. Cause the heavens to pour down an abundant rain.” 
The imam turns in the direction of the kibla after beginning the second 
sermon, and on its termination turns again to the congregation and 
litters the most pressing invocations, both in a low tone and aloud. 
When turning towards the kibla ho turns back his cloak so that the 
right side is to the left and the left to the right; and Shafii in his second 
period decided that it must be turned back again so as to place the 
upper part below and vice versa , Avhilo the congregation imitates his 
movements. [The cloak is worn turned about in this way until one 
has got home and taken off one’s things. If the imam will not perform 
the prayer, the congregation has the right to do so on its own account; 
but there is no objection to the imam delivering the sermons after the 
prayer, instead of before as usual. The Sonna has also introduced the 
following usages :— 

1. Exposing oneself to the first rain of the year, with no clothes on 
but what is required to cover the shameful parts, so that the rain may 
wet the body all over. 

2. Taking a bath on that occasion, or performing ritual ablution in 
the water of some torrent. 
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8. Saying “glory to God” on hearing the thunder or seeing the 
lightning, but without continuing to look at it. 

4. Exclaiming during the rain, “ 0 God, may this rain be beneficial 
to us.” Then one utters some invocation, and at the end of it says, 
“ A favourable rain has been sent us by the goodness and mercy of 
God.” It is blamable to substitute for this formula the words, “ Wo 
have had rain through the influence of such and such star,” or to 
conjure the wind in a similar way. 

5. Asking God to abate too abundant rains, if they are causing 
damage. This supplication is made in the following words :—“ 0 God, 
bo Thou our help ; but bo not against us,” without accomplishing a 
regular prayer.] 


CHAPTER VIII.—INTENTIONAL OMISSION OF PRE¬ 
SCRIBED PRAYERS 

A sane adult Moslem who refuses to pray and denies the obligation is an 
apostate and punishable as such ; even if he has merely neglected prayer 
through laziness, without denying its obligation, he is none the less 
punishable with death. ffOapital punishment is liable to be incurred 
by the omission of even one single prescribed prayer, the moment its 
time is passed, if done designedly and without offering any excuse. 
One should begin by exhorting the culprit to repentance, and if this 
be unavailing strike him upon the neck. Some authorities prefer that 
he should be pricked with a sharp instrument until he either prays or 
dies. After his death, however, his body is washed and wrapped in 
a winding sheet. Prayers are said for the repose of his soul, and he is 
buried among the faithful. Nor does the law insist upon removing all 
trace of the grave in which he is laid. 




BOOK 4.—FUNERAL CEREMONIES 


Section 1 

One should think often upon death, and prepare oneself for it by 
repentance, and by refraining from injustice, especially if one is ill. 

ffA person about to die is laid upon the right side, with the body 
turned towards the kibla. If the bed is not large enough the dying 
person is laid on the back, the face and the soles of the feet turned 
towards the kibla. The confession of faith is said so that the sick person 
may hear it, but without inconveniencing him; the 36th chapter 
of the Koran is recited, and everything done to fix his attention upon 
his Lord. After death the eyelids are closed, and a bandage placed 
under the cheeks ; the joints are rendered as supple as possible ; the 
whole body is covered with a piece of light cloth ; and some heavy object 
is placed on the stomach. Lastly the corpse is placed on a bier or some¬ 
thing of the sort, and after the clothes have been taken off is turned 
towards the kibla as before death. This duty is incumbent upon the 
most suitable relative. 

As soon as death is ascertained one hastens to wash the body. This 
ablution, the wrapping of the body in a shroud, the prayer for the 
repose of the soul of the deceased, and the burial, are obligations for 
which the survivors are collectively responsible. The washing of a 
corpse must always extend to all parts of the body. The person 
accomplishing it removes the impurity, fbut he need not formulate the 
intention. The corpse of a person drowned, if the body has been com¬ 
pletely wetted, need not be washed again. An infidel can, if necessary, 
perform the ablution. [According to Shafii’s personal opinion the body 
of a drowned person should be washed.] 

The best way of performing the ablution is as follows. The corpse 
is taken to some place isolated and concealed, where it is placed on a 
table. Ablution is then practised with cold water, while the corpse 
remains covered with a shirt upon the table, inclined backwards. The 
spine of the corpse is supported on the right hand, the thumb being in 
the hollow of the neck, and the back of the deceased resting on the 
right knee. The left hand is then pressed down hard upon the abdomen 
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of the corpse, in order to expel the excreta. The body is laid upon the 
back ; and the shameful parts washed with the left hand, covered with 
a rag. The left hand is then covered with another rag, and the fingers 
introduced into the mouth of the deceased. The teeth are rubbed and 
tho nostrils cleansed. After this one proceeds to ritual ablution as in 
the case of a living man ; and when it is terminated the head and beard 
are washed with a decoction of lotus leaves or some analogous plant, 
and the hair and beard are softly combed with a comb of which tho 
teeth are not too close together. Any hairs that may come out should 
be put back again. Then one proceeds to the ablution of the front of 
the body, first the right side then the left. Then the corpse is laid upon 
tho loft side in order to wash the right side and the back, from the neck 
to the heels ; and on the right side in order to wash the left side and 
the back in the same way. Such is the first ablution of the body. 
It is commendable :— 

1. To repeat tho ablution once or twice, and to employ for tho 
first ablution a decoction of lotus or marsh-mallow. 

2. To pour clear water on tho body, from above to below, after tho 
liquid containing the lotus or marsh-mallow has flowed away. 

3. To put a little camphor in the water used at each of the threo 
ablutions. 

If after the ablution some impurity still comes from the body, one 
should simply remove it; though some authors consider that one 
should proceed to a fourth ablution, if the impurity comes from tho 
shameful parts ; while others think a new ritual ablution to be obligatory 
in such a case. 

A man’s corpse is washed by a man, and a woman’s by a woman ; 
though the master can wash the body of a woman who was his slave, 
and the husband that of his wife. Similarly the wife may wash the 
body of her husband ; but in all cases where the ablution is performed 
by a person of the other sex, the hands should be mapped in rags so as 
not to touch the body. fWhen at the place of decease persons of the 
same sox as tho deceased cannot be found, nor persons of tho other sex 
allied by kinship or marriage, the ablution cannot take place, and recourse 
must bo had to lustration with sand. The ablution of the corpse of a 
deceased person is obligatory for those who have to pray for the soul ; 
but in the case of a woman this duty is incumbent on tho relatives, 
and firstly those within the prohibited degrees. fThey even have priority 
over the husband. In default of relatives a woman not of the family 
may be called upon for this duty, and it is only in the last resource that 
recourse is had to the malo relatives, in the order in which they are 
called to pray for the deceased. [With the exception of a cousin on 
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the father’s side and the other relatives with whom marriage is not 
forbidden, for they are considered for this purpose as not being of the 
family.] f A husband has priority over all other male relatives. 

It is forbidden to perfume the corpse of a person deceased during 
Hiram, and to cut off a hair* or a nail as a memento ; j*but it is permissible 
to perfume the body of a woman deceased during a period of legal 
retirement, though the use of scent was legally forbidden her when 
alive. According to the opinions maintained by Shafii in Egypt, in 
the case of a person not deceased during Ihnm one may lawfully cut 
the nails and the hair, even of the armpit, the pubis and the moustache. 
[*Such a proceeding is ahvays blamable.] 


Section 2 

After the ablutions are finished the corpse should be wrapped in a 
shroud, which is subject to the same rules as the clothes which the 
dead person might wear during life, in such a manner as to cover at 
least the shameful parts. Any testamentary disposition tending to 
nullify this precept is without legal effect. It is preferable to wrap 
a man’s corpse in three shrouds, though four or five may be used ; but 
as to w r omen five shrouds are recommended by law. If using three 
shrouds, the corpse is simply enveloped three times ; but if five are 
employed, one begins by dressing the body in a shirt and turban and 
then waps it round three times, in the case of a man ; while a woman 
is first dressed in a cloak, a veil and a shirt, and then enveloped twice. 
According to one jurist, however, the body of a woman should first, be 
dressed in a mantle and veil, and then mapped round thrice. The 
Sonna has prescribed that the shroud should be of white material ; 
and that the expense is a first charge upon the succession ; while, if 
the deceased person has left nothing the expense must be borne by 
those liable for the maintenance of the deceased, i.e. the relatives, the 
master for the husband. One spreads first the finest and largest shroud, 
the second above it, and the simplest last, not forgetting to scatter 
aromatic spices upon each. One lays the body on the back upon these 
three shrouds, and places with it camphor and spices. The thighs are 
pressed close together, and each opening of the body stopped with 
cotton. The shrouds are then wrapped round and pressed tightly 
together. The bands on the thighs and other parts of the body are not 
detached until the corpse is just about to be lowered into the grave. 

The body of a person deceased during Ihram is not wrapped in sewn 
shrouds ; neither is the head covered. In the case of a woman deceased 
during Ihram , the face only should remain uncovered. 
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fit is better to have the bier supported between the two poles than 
to have it carried by four persons. In the former case a man places 
the two front poles on his shoulders with his head in the middle, while 
two men bear the poles behind, one on the right and one on the left. 
If four persons are employed two bearers are placed in front of the 
bier and two behind. It is commendable that those who form part of 
the funeral procession should walk immediately in front of the bier, 
which should be carried rapidly to the cemetery, unless it is feared some 
lesion may thereby be caused to the body. 


Section 3 (1) 

Prayer for the repose of the dead consists of seven essential elements : 

1. The intention, which is formulated like that in other prayers. 
It is enough to have the intention of performing one’s duty to God ; 
though some authorities consider necessary an intention of accomplishing 
an obligation for which Moslems are collectively responsible. The 
intention need not refer to a particular deceased person ; but if one does 
so and afterwards discovers one has made a mistake, the prayer is 
void. If one is present at two or more simultaneous funerals, one may 
formulate an intention for all at once. 

2. Four tdkbirs; fthough the prayer is not void if five are said. 
However, if the imam begins a fifth, fit is better that those present- 
should cease to pray under his direction, and either pronounce at once 
the final salutation or wait quietly till they can do so with him. 

3. The ordinary final salutation. 

4. The recitation of the first chapter of the Koran, after the first 
takbir. [This chapter can bo recited just as well after one of the three 
other tdkbirs .] 

5. The prayer for the Prophet, whicli is performed after the second 
takbir. ffThe prayer for the family of the Prophet is not obligatory. 

6. A special invocation for the repose of the soul of the deceased, 
after the third takbir . 

7. The Kiyam , at least according to our school, if it is possible. 

The Sonna requires also that the hands should be raised when 

performing the takbir , and that the first chapter should be said in a 
low tone, though some consider that it should bo recited aloud if the 
ceremony takes place at night, fit is commendable to pronounce the 
tawuz , without the introductory invocation. 

At the third takbir one pronounces the formula :—“ 0 God, this is 
Thy servant, and the child of parents who are Thy servants,” etc. These 
words are preceded by the following :—“ 0 God, pardon our living and 
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onr (lend, absent and present, old and young, women and men. 0 God, 
cause him amongst us to whom Thou accordest life to live in the 
observance of religion, and to die in the faith him whom Thou wiliest 
to die.” To this last formula is added in the case of a little child :— 
“ 0 God, may this child be the forerunner of his parents in Paradise, 
may his loss be reckoned to them as a sacrifice to Thee, may it be to 
them a warning and an example, and may this child be their inter¬ 
cessor with Thee. May the weight of this loss be placed in the heavenly 
balance to their profit at the day of judgment, and patience be poured 
upon their hearts. 55 And lastly at the fourth takbir one says these 
words :—“ 0 God, deny us not the recompense due to him; lead us 
not into temptation after his death; and pardon both us and him. 

The prayer is void if, without valid excuse, one has lagged so much 
behind the imam as to be still engaged upon one takbir when the imam 
has already got to the next. A person who arrives after the ceremony 
has begun should pronounce a takbir , and then say the first chapter of 
the Koran, even though the imam may have finished it; but if the 
imam has already got to the next takbir before such person has begun 
the recitation he should omit it, and join the imam in saying the takbir. 
f If the imam is finishing the next takbir while one is still reciting the 
first chapter, one should stop doing so and follow the imam for the 
remainder of the prayer. If the imam has reached the final salutation 
when one arrives, one should accomplish all the takbirs and glorifications 
of God, though according to one jurist the latter are not rigorously 
necessary under the circumstances. 

The conditions essential for the validity of a prayer for the repose 
of the dead are the same as in the case of ordinary prayer, except that 
it need not be accomplished in public, the prayer of one man being 
sufficient. According to some authors, however, there must be at least 
two persons to accomplish this prayer ; others say three, others four. 
fA funeral prayer may validly be performed by women, if there are no 
men in the place. Funeral prayer is said for one who dies far from his 
own people. It should take place before burial, but it can be repeated 
afterwards, ’ fespecially if at tho moment of death one is among those 
responsible for its due execution. 

Funeral prayers should never be performed on the tomb of the 
Prophet. 

Section 3 (2) 

Shafii, in his second period, adopted tho doctrine that the wali of 
the deceased is more competent to be imam in the prayer for the repose 
of his soul than the chief of the state or of the town. In this connection 
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is understood by wall any male relative of the deceased, whether entitled 
to succession or not, i.e. (1) father, (2) grandfather or other agnate 
ancestor, (3) son, (4) grandson, (5) brother—*whole brother having 
priority over half-brother on the father’s side ; (b) son of whole brother, 
(7) son of half-brother on father’s side, (8) other agnates in order of 
succession, (9) cognates. If two persons are equally related to the 
deceased, priority should, according to the personal opinion of Shafii, 
be accorded to the elder, if of irreproachable character. But a free man 
always has priority over a slave, even though the latter may be more 
nearly related to the deceased. 

The person presiding as imam at a burial service should place himself 
near the head of the corpse if a man, but in the case of a woman he 
should place himself behind the body. A single service will suffice 
for several deceased persons at once. It is forbidden to pray for tho 
rest of the soul of an infidel; it is not necessary even to wash his corpse, 
though the body of an infidel subject of a Moslem prince should bo 
wrapped in a shroud and buried. In the case of a Musulman known 
to be dead, prayer for the repose of his soul is obligatory, even if only 
a part of the body has been found. An abortion that has uttered a cry 
or wept at birth is buried like an ordinary person. *If, uttering no cry, 
it has given some sign of life, as palpitation of the heart or movement 
of a limb, prayer is obligatory ; but if there are no such signs it is 
unnecessary, even if four months be passed. 

It is unnecessary to wash the body of a martyr, or to pray for the 
repose of his soul. By martyr is understood any one who dies in war 
against the infidels. *Thus a soldier who dies after the end of the war, 
or fighting against rebels, or, according to our school, in consequenco 
of an accident, is not considered as a martyr, f A martyr dying in a 
state of grave impurity need not be washed. The impurity should be 
removed, but not the blood from his wounds. His blood-stained 
garments are the shroud of the martyr. If these are an insufficient 
covering, they should be supplemented with a shroud of some kind. 

Section 4 

The grave should always be deep enough to retain the odour of the 
body and protect it from wild beasts. It is commendable that it should 
be so deep and wide that the deceased could stand up in it and lie down 
in it with his whole length. It is better, if the earth is hard enough, 
that the grave should be hollowed out laterally rather than a simple 
trench. The corpse is introduced head first, drawn softly by that part 
of the body, preferably by men, i.e . in the first instance by those who 
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have the precedence in the burial service. [In the case of a married 
woman, the husband has the better right to carry out the deposition, 
though not to lead in the prayer.] The people who place the corpse 
in the grave should be of uneven number. The corpse should be laid 
on the right side, facing the kibla and leaning against the wall, with 
the back supported by a brick or something similar. The entrance of 
the grave should also be walled with bricks. Those present then throw 
in three handfuls of sand, and the grave is filled up by means of the 
shovel. The earth forming the tomb may rise above the level of the 
ground to the height of a span ; ffand it is better that the surface 
should bo plane rather than convex. Two persons are not buried in 
the same grave except in case of necessity, when the one having most 
merit must be placed on the side of the kibla . Sitting or walking on a 
tomb is forbidden, and any one wishing to visit it should approach in 
the same manner as to the living person. 

The Sonna has introduced the practice of making visits of condolence 
before the burial and three days after. A Musulman performs this duty 
to a fellow-believer by saying :—“ God grant you large compensation 
for the loss you have suffered ; may He pour resignation upon your 
heart; may He pardon the sins of the dead.” If it be an infidel whom 
the Musulman is consoling, he says :—“ God grant you large compensa¬ 
tion for the loss you have suffered ; may He give you the necessary 
patience ” ; while an infidel says to a Musulman :—God pardon the 
sins of the dead, and pour resignation upon your heart.” It is per¬ 
missible to deplore the loss of any one before and after death ; but it 
is forbidden to compose for this purpose an elegy or a funeral oration 
containing nothing but an enumeration of the good qualities of the 
deceased. It is also forbidden to utter lamentable cries, or to manifest 
extravagant signs of sorrow, as e.g. by striking the breast. 

[Some special rules are here added :— 

1. One should make haste to pay the deceased’s debts and execute 
his testamentary depositions. 

2. It is blamable to wish for death in order to avoid some misfortune, 
but not to avoid something incompatible with'religion. 

8. The Sonna recommends a sick person to take care of himself 
and to take medicine ; but it is blamable to force any one to do so. 

4. Parents and friends of the deceased may kiss his face. 

5. There is no objection to making an announcement of the death, 
in order to call people to the burial service, etc., provided this be not 
done in the manner practised in the time of paganism. 

6. The person performing the funeral ablution should see no more 
of the body than is strictly necessary for the proper performing of his 
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duty, and should novel* look at the shameful parts. Ablution with sand 
is enough, if circumstances prevent washing the body with water. 

7. A person who has incurred a grave impurity, and even a woman 
during menstruation, can attend to the washing of a corpse ; and such 
persons themselves require after death no greater ablution than any 
one else. 

8. The person entrusted with the ablution of a dead body should 
be a reliable person. Should he perceive that the deceased had some good 
quality of body he may mention the fact; but he must not mention 
any bodily defects, unless for some useful purpose. 

9. If two brothers, or two wives, both claim precedence at a funeral, 
the matter must be decided by lot. 

10. An infidel is more competent than a Musulman to preside at 
the funeral of an infidel relative. 

11. It is blamable to use a shroud dyed with red carthamine, or one 
of an exorbitant price. A piece of material that has been washed is 
better for this purpose than one which is quite new. A minor is subject 
to the same rules as an adult, so far as regards the shrouds and cloths 
to be used at the interment. 

12. It is meritorious to use spices for the embalming of the dead ; 
some authorities even regard it as obligatory. 

13. A bier should be borne by men only ; even if the body be that 
of a woman. 

14. It is forbidden to carry the bier carelessly ; or so as to cause 
apprehension lest the body fall to the ground. 

15. It is recommended to carry the body of a woman so as to bo 
concealed from the public gaze, e.g. in a coffin. 

16. One may not ride, except when returning from the burial. 

17. There is no objection to a Musulman attending the funeral of 
an infidel relative. 

18. It is blamable to make a noise, or to light files, during a 
funeral. 

19. If the dead bodies of Moslems are so mixed with those of infidels 
that it is impossible to distinguish them all must be washed and prayed 
for. In this case one may either : (a) perform a burial for all at once 
declaring one’s intention of applying it only to the repose of the souls 
of tboso who were Moslems ; this is considered the better course and 
was recommended by Shafii himself; or (b) pray for each body separately, 
on the understanding that the prayer is valid only in the case of a 
Musulman ; in this case the formula used is “ 0 God, pardon him, if 
he was a Musulman.” 

20. It is requisite for the efficacy of a funeral prayer that the corpse 
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should first bo washed ; and it is even blamable to pray before the corpse 
has been wrapped in a shroud. Consequently no prayer is said for 
the repose of the soul of a person crushed to death by the fall of a house, 
whose body cannot be recovered from under the debris. 

21. When performing a burial service it is not lawful to stand in front 
of tho bier or of tho grave. These two precepts are admitted by our 
school. The prayer may, however, bo said in a mosque. The Sonna 
insists upon those present being placed in at least three lines. 

22. Every person attending a burial service, who has not already 
prayed for tho repose of the soul of tho deceased should join tho others 
in doing so ; but he need not repeat it if he has already done it. 

23. A burial service may not be deferred in order to allow more 
people to attend. 

24. The body of the suicide is washed, and prayer said for the repose 
of his soul, just as in other cases. 

25. When the imam has the intention of accomplishing a prayer for 
the repose of the soul of a deceased person who is absent, and a person 
praying under his direction has the intention of praying for the repose 
of the soul of another whose body is present, or vice versa , the prayer 
of the latter is valid all tho same. 

2G. It is recommended that corpses be interred in some recognised 
cemetery. It is blamable to pass the night there. 

27. It is also commendable to cover the grave with a piece of cloth 
of some sort during an interment, even in the case of a man, and to 
say during the deposition :—“ In tho name of God, and in accordance 
with tho precepts of the religion of His apostle. God grant him His 
grace and His blessing.” 

28. A dead body may not be laid on a carpet; nor may the head 
be placed on a pillow. 

29. It is blamable to place a corpse in a coffin, unless the earth bo 
damp or soft. 

30. It is permissible to proceed to a burial at night, and even at an 
hour in the daytime when it is blamable to pray, provided it be not 
intentionally chosen, for any other time is better. 

31. It is considered blamable to plaster a tomb, to adorn it with a 
monument, or place inscriptions upon it. Monuments erected in a public 
cemetery should bo demolished. 

32. It is recommended :— (a) to water the grave, (b) to place pebbles 
as a pavement, (c) to mark the position of the head with a stone or a 
piece of wood, (d) to have the graves of relatives together in one spot 
(e) to visit graves. Visiting graves, however, is commendablo in men 
only ; in women it is blamable, some authorities even forbidding it 
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altogether in their ease. Others allow women this visit as a right 
but not as a merit. 

33. A person visiting a tomb should pronounce a salutation, recite 
some portion of the Koran, and invoke tho grace of God upon tho 
deceased. 

34. It is forbidden to carry a corpse to another town—though so mo 
authorities consider it merely blamable—unless the death occurred in 
the neighbourhood of Mecca or Medina—or, according to a decision 
of Sliaiii, Jerusalem—for then it may always be carried into one of tlieso 
holy cities. All, however, agree that it ls forbidden to disinter a body, 
whether in order to carry it elsewhere or for any other reason, except 
in case of necessity, e.g. if tho body has been buried without being 
washed, or if buried in a misappropriated shroud or piece of ground, or 
if a valuable object has accidentally fallen into the grave, or if tho 
face of the deceased was not turned towards the kibla, etc. fOn tho 
other hand, a corpse may not be legally disinterred under the pretext 
of wrapping it again in a shroud. 

35. The Soima prescribes to those taking part hi funerals not to 
hasten away from the grave as soon as tho body is buried, but to wish 
the deceased person a happy abode. 

36. The neighbours should prepare food for the family of the deceased 
for the first day and night after the interment; one should even per¬ 
suade the survivors to take something. Rut it is forbidden to prepare a 
meal for the hired mourners. 




BOOK 5.—ALMS CONTRIBUTION, OR CHARITY TAX 


CHAPTER I.—ASSESSMENT ON CATTLE 


Section 1 

Alms is not obligatory except on cattle properly so called, i.e. camels, 
horned cattle and small cattle ; it is not exacted upon horses, slaves 
or the offspring of small cattle and gazelles. It is not leviable upon 
camels unless there are at least five. On this number one shah is due, 
on ten camels Hvo shahs; on fifteen three shahs ; on twenty four 
shahs ; on twenty-fivo one she-camel called bent-makhad ; on thirty-six 
one she-camel called bent-labun; on forty-six one she-camel called 
hikka ; on sixty-one one she-camel called jaza ; on seventy-six two 
bent-labuns ; on ninety-one two hikhas ; on one hundred and twenty-one 
three bent-labuns; and after this on each forty head one bent-labun, 
and on each fifty one hikka. 

By bent-makhad is understood a yearling she-camel; by bent-labun 
a two-year-old she camel; by hikka a three-year-old she-camel; and 
by jaza a four-year-old she-camel. By shah is understood a young 
animal; either a yearling lamb (others say six months), or a two-year- 
old kid (others say one year), fWhere a shah is due the taxpayer may 
give a lamb or a kid at his choice, whether the small cattle of the 
country consists principally of sheep or goats. fEithcr a male or a 
female shah may bo given, and when paying assessment on less than 
twenty-live camels one may give a camel instead of a shah. Instead of a 
bent-makhad one may give a bent-labun as the latter is the more valuable. 
If the only camels one possesses have redhibitory defects, it is as if one 
had none. And on the other hand the taxpayer is never obliged to 
give a very valuable animal, f An ibn-labun , i.e. a male two-year-old 
camel may not be given instead of a bent-labun or of any she-camel; 
but a liikk or three-year-old male camel may be substituted for a 
bent-makhad or yearling she-camel, fthough not for a bent-labun. 

If the number of camels in a drove bo a multiple of both forty and 
fifty, e.g. two hundred, the taxpayer is not, according to our school, 
obliged to give always four hilckas; he may give either four hikkas or 
five bent-labuns. Thus the owner of a drove containing only hikkas 
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or only bcnt-labuns may give four of the former or five of the latter ; 
while the owner of a drove containing neither may buy, as he prefers, 
four hikkas or five bent-labuns. According to some jurists, however, 
such owner should give those that would be most advantageous for the 
poor ; ffand in any case an owner possessing both is not considered 
to have paid the assessment if he has given an inferior lot, either by 
deceiving the inspector, or because the latter has failed in his duty. 
Otherwise, if the owner has acted honestly and the inspector done his 
duty, there is no ground for complaint, once the animals have been 
accepted ; fbut the difference between the value of the animals given 
and what was due must be made up, either in money or, according to 
some authorities only, in kind. The taxpayer who is liable for a 
bent-makhad, but has none, though he has a bent-labun , may give this 
latter and take back two shahs or twenty drahms ; if he is liable for a 
bent-labun , and does not possess one, he may either give a bent-makhad 
and also two shahs or twenty drahms , or give a hikka and take back 
two shahs or twenty drahms. The right of choosing between shahs 
and drahms belongs to the payer. The taxpayer may always in these 
circumstances decide whether to give a hikka and take back its excess 
value over the bent-labun he was owing, or to give a bent-makhad plus 
the difference between its value and that of a bent-labun. Only he must 
not give an animal having redhibitory defects. The taxpayer has even 
the right :— 

1. To give she-camels two degrees more valuable than what is 
required, e.g. a hikka instead of a bent-makhad, and to take back the 
double excess, i.e . four shahs or forty drahms ; or 

2. To give she-camels two degrees less valuable than what is required, 
e.g. a bent-makhad instead of a hikka, plus the double deficit, i.e. four 
shahs or forty drahms ; f both on condition that be7it-labuns cannot be 
procured. 

According to the best opinion there is no excess if a thaniya or five- 
year-old she-eamel is given instead of a jazaa or four-year-old she- 
earael. [fOn the contrary, nearly all authorities admit that there is 
an excess in such a case.] 

One cannot supply the deficit nor take back the excess of one degree 
of value, by giving or taking one shah and ten drahms instead of two 
shahs or twenty drahms ; but if it is a difference of two degrees one 
may give or take either four shahs or forty drahms or two shahs and 
twenty drahms . 

As to horned cattle the levy is void on less than thirty head. Of 
thirty one tabia or yearling calf is taken. If there be more than thirty 
head in the herd a tabia is taken for each thirty, and a mosinna or 
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two-year-old calf for each forty. Nothing is taken from small cattle in 
less number than forty. On forty, one shah is levied ; on one hundred 
and twenty-one, two shahs ; on two hundred and one, three shahs; 
on four hundred, four shahs; and on each additional hundred, one 
shah. 


Section 2 

Where a flock or herd consists of animals of the same kind the 
ordinary levy is made with this modification that, taking due count 
of their respective values, a kid may be exchanged for a lamb, and 
vice versd , as they are both included in the word shah. But if the 
animals are of different kinds, e.g. sheep and goats, the assessment is 
made, according to one jurist, on the more numerous kind ; or, if the 
two kinds are in equal number, on that which is the more advantageous 
for the poor. * According, however, to the majority of authorities, the 
taxpayer may in these circumstances give whichever kind he prefers, 
taking due count of their respective value and number. If, for instance, 
there are thirty goats and ten sheep, the assessment, according to this 
theory, is one goat or one sheep, provided the value of the animal given 
is equal to three-quarters of the average value of a goat, plus quarter 
of the average value of a sheep. A sick animal, or one with redhibitory 
defects is not sufficient, unless there are none but animals of this sort. 
Neither is a male animal accepted except in the tw T o following cases :— 

1. If, as we have already mentioned in the preceding section, the 
law insists upon its acceptance. 

2. flf there are none but males. 

If there are none but little ones, one must be contented with such, 
according to the opinion maintained by Sliafii in his second period. 
One may not take for the assessment a ewe that has just lambed, nor 
an animal that is being fatted, nor one in calf, nor one of exceptional 
value, without the owner’s consent. 

Cattle belonging to two joint owners is taxed as if it belonged to a 
single individual. This is also the case where tw r o neighbours have 
mingled their flocks or herds ; provided there is no separation between 
the animals of the two owners, either at the w r atering-place, the meadow, 
the stable, or the place where they are milked ; fand provided there 
is only one herdsman, and one male animal for breeding purposes, 
fit does not matter whether the flocks or herds were mingled inten¬ 
tionally or accidentally. *In the case of fruit, grain, precious metals 
and merchandise, it is taken as indicating that the owners have mixed 
their respective quantities, if they have jointly the same overseer, 
threshing-floor, shop, caretaker, store, etc. 
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There are two other essential conditions for the tax on cattle being 
due— 

1. That the property has been in one’s possession for a whole year. 
This rule admits of one exception. In the case of a flock or herd of 
which the original number already reached the nisab or taxable 
minimum, tho new-born animals become taxable in the year of their 
birth ; but animals added by purchase, etc., become so only in the 
year following. The declaration of births made by the owner at the 

i end of the year is presumed to be correct, and it is only in case of grave 
| suspicion that he may be required to confirm his declaration on oath. 
If during the year one loses possession of some head of cattle and replaces 
j them later in the year, or if an exchange of cattle of the same kind takes 
‘ place between two owners, the yearly period for the purpose of taxation 
begins only from the date of acquisition. 

2. That the cattle have been turned out to graze; for there is no 
! ground for the tax if the animals have passed most of the year in the 
stable. fEven cattle fed in the stable for half the year or less are 
taxable only if the owner turned them out to graze also during this 
period, and if the fodder given in the stable was comparatively in such 
small quantity that the animals could have gone without it and been 
hardly the worse. 

In default of theso two conditions the tax cannot be levied, fCattle 
is also not considered taxable if: (a) it is turned out to graze separately ; 
or (b) it is, though grazing, fed with hay, etc.; or (c) it is used to plough 
or irrigate the land. 

If the animals are accustomed to go down together to the watering- 
place, the assessment takes place while they are all there ; otherwise 
in the stables or enclosures of the respective owners. An owner whoso 
moral character inspires confidence is believed on his word when he 
declares the number of his taxable animals ; otherwise this presumption 
does not exist, and the animals must bo counted, after having them 
driven into some narrow space. 


CHAPTER II.—ASSESSMENT ON PRODUCE 

This tax is limited to plants fit for food, such as, among fruit, dates, 
and grapes, and among grains and vegetables, wheat, barley, rice, 
lentils and other such commonly eaten products. According to Shafii’s 
earlier opinion it is levied also on olives, saffron, wars , carthamine, 
and honey. 

The nisab or taxable minimum of produce is five wash , which is 
equal to sixteen hundred ratal of Baghdad, or, according to the measure 
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of Damascus, to throe hundred and forty-six ratal and two-thirds, 
[f This last amount is three hundred and forty-two ratal and six-sevenths, 
fas the ratal of Baghdad is one hundred and twenty-eight drahms and 
four-sevenths. Some authorities reject the four-sevenths, and according 
to others one hundred and thirty drahms is the proper estimate.] 

When dates or raisins are intended to be dried, the weight is not 
estimated until after they have been so dried; otherwise the weight 
of dates or grapes is ascertained immediately after the plucking. Grain 
and vegetables are weighed without chaff, etc., while the minimum 
taxable of those that remain enveloped, such as rice and alas , is ten 
wash instead of five. In determining the quantity of produce taxable 
those of different nature may not be combined, but those of different 
species may. The taxpayer is in this case assessed on the total, taking 
count of the respective quantities of each kind. If this is impossible 
one takes the mean. Thus the alas may be combined with ordinary 
wheat, of which it is a species, and the assessment made on the total; 
but the solt is a distinct plant, though some jurists maintain it to be a 
species of barley and others a species of wheat. The fruit and other 
taxable produco of a particular year may not be combined with that of 
the year following, but those of the same year must always be totalled, 
even if the harvest be in different seasons. However, according to soino 
jurists the totalling of the fruit of a whole year is not necessary where 
some only begin to grow after the gathering of others ; but even these 
authorities agree that the rest of the produce of a single year must in 
all cases be combined. *By fruits of the same year is understood all 
produce gathered in that year, irrespective of the time it was sown or 
began to grow. 

In the case of land irrigated only by rain—or in no need of artificial 
irrigation, the roots of trees and plants obtaining moisture by the 
proximity of water—the assessment on produce is one-tenth of the crop ; 
but fields irrigated by means of tanks or water-wheels, or with water 
that has been paid for, are assessed at only half this rate. jfWater 
brought in conduits is regarded legally as rain-water. Where the 
irrigation is half natural and half artificial the assessment is three- 
fourths of the tenth. Where one kind predominates, it should be re¬ 
garded, according to one jurist, as being the sole kind; *others, however, 
think an inquiry should be made as to which has contributed the more 
to the growth of the trees and plants ; while others are of opinion that 
the number of times irrigation of each kind has taken place should be 
considered. 

The tax is due on the appearance of signs of maturity in the case of 
fruit, and in the case of other produce at the moment the grain begins 
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to harden. It is then that the Somia has introduced the practice of 
making a valuation of the fruits and determining the amount due by 
the owner. **This valuation should include all the trees and can be 
made by a single expert, who should be a ffree man of irreproachable 
conduct. 

* After the valuation, the portion of the poor is separated from that 
of the owner, who should hand over the former as soon as the drying is 
finished. According to our school this obligation should be explicitly 
notified to the proprietor, who should declare his assent to it; though 
some authors consider that the separation of the two parts is legally 
accomplished by the mere fact of valuation. In any case the owner is 
responsible only for the amount of his assessment and not for the 
delivery of particular fruit, and so may still sell the total yield of his 
garden. An owner who alleges that fruit has been lost to him after 
valuation, either in some obscure way as by theft, or in some visible 
accidental manner of public notoriety is presumed to be correct if he 
takes an oath to that effect. If, on the other hand, he alleges as the 
cause of the loss something which, though visible in its nature, is not of 
public notoriety, f*j*he must first of all establish its existence in general, 
and only when this has been done can his oath be accepted to the effect 
that the calamity in question has injured his garden in particular. 
Should the owner complain of injustice on the part of the expert, or 
that the latter has combined produce of dissimilar kinds, his assertion 
cannot be accepted, fexcept in the case of some kinds of produce which, 
though different, can easily be confused. 

CHAPTER III.—ASSESSMENT ON GOLD AND SILVER 

The nisab or taxable minimum of silver is two hundred drahms, and 
that of gold twenty miihkal , of the standard weight in use in Mecca. 
One-fortieth is levied on each of these precious metals ; but debased 
gold and silver are not taxable, unless the quantity of pure metal amounts 
to the nisab . Where a vessel or other object is composed of gold and 
silver in two unequal parts, the proportion of the two parts themselves 
being known, but it not being known which is gold and which is silver, 
the vessel is assessed as if it were composed of a quantity of gold equal 
to the larger part and also of a quantity of silver equal to that larger 
part, unless the owner prefers to have the metals separated. 

The tax is levied on illicit ornaments and other objects of gold and 
silver, *but not on such as may legally be used. Among illicit objects 
arc reckoned gold and silver vessels, and also chains and bracelets if 
belonging to a man who has obtained them in order to w r ear them. 
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fBufc if a man buys a bracelet or other ornament, without intending 
to wear it, or in order to lend it to a woman who can lawfully wear it, 
he is not liable to pay tax on it. The same is the case with a man who 
has bought a broken ornament to mend and sell. A man may not 
lawfully wear gold, except at the nose or the end of a finger, if theso 
have been mutilated. Gold may also bo applied to the teeth to prevent 
their becoming loose. But if a man has lost a finger he may not replace 
it by one in gold ; neither may he wear a ring in which the jewel is 
attached by means of small gold hooks. As to silver the law permits 
a man to wear it in the form of a ring, and to adorn with it his weapons 
and accoutrements, such as a sword, lance, or belt; fbut ho may not 
ornament with silver what he does not himself carry, his saddle or 
bridle. This of course does not apply to women, who may lawfully 
wear all sorts of ornaments both in gold and silver, fas well as stuffs 
ombroidered with threads of the precious metals. fOnly they should 
abstain from adorning themselves with gold or silver in an excessive 
and prodigal manner, wearing for instance a chain of the weight of two 
hundred dinar , a restriction which is applicable also to the ornamenta¬ 
tion of weapons and accoutrements. fA man may possess a Koran 
adorned with silver, a woman one ornamented with gold. 

Lastly, it is an essential condition for the tax on the precious metals 
becoming due that the owner should have had possession of them for 
a whole year. 

Pearls and precious stones are not taxable. 


CHAPTER 1Y.—ASSESSMENT ON MINES, TREASURE AND 

MERCHANDISE 

Section 1 

On gold or silver extracted from a mine one-fortieth is duo. One 
jurist says a fifth; another a fortieth if tliero is difficulty in tlio ex¬ 
traction, otherwise a fifth. Our school admits only the imposition of 
the nisab or minimum mentioned in the last chapter for each of tho two 
precious metals, without possession for a whole year being necessary. 

Tho quantities extracted are added together in order to determine 
the total amount to be assessed, if the exploitation has been uninter¬ 
rupted ; but it is not necessary that it should have been continually 
remunerative, this at least is the opinion adopted by Shafii in his second 
period. A forcible interruption is considered as no interruption, and so 
tho quantities extracted may still bo combined ; but this is not per¬ 
missible in the case of a voluntary interruption. In other words ono 
cannot add what the mino lias already produced to what is extracted 
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subsequently, except to determine if the latter lias reached the taxable 
minimum. This principle applies to all taxablo precious metals, 
whether they come from a mine or not. 

**0n discovered treasure a fifth should be paid by way of assessment, 
according to our school, provided the amount is not less than the taxable 
minimum, and that it consists of coin. A whole year’s possession is 
not necessary. By treasure is understood a hoard buried in the timo 
of Paganism. A discovered hoard, dating from a period when Islam 
had already been introduced into the locality, belongs to tho owner 
who buried it. If the owner is unknown, it becomes simply lost pro¬ 
perty, and the finder must then conform to the rules which will be given 
when treating of that subject. The hoard is considered to bo lost pro¬ 
perty when it is not known if it was buried boforo or after tho conversion 
of the country to Islam. Olio becomes owner of the treasuro and owes 
assessment on it only if it was discovered on an uncultivated portion of 
tho public domain, or when clearing an uncultivated portion of one’s 
own property. A hoard discovered in a mosque or on tho public road 
is regarded simply as lost property, whatever may be its date, at least 
according to our school. Treasure discovered on the property of another 
belongs to the actual proprietor if he claims it, otherwise to the previous 
holder and so on and ultimately to the original owner. Li caso of 
disputo between seller and purchaser, landlord and tenant, or borrower 
and lender, the presumption is in favour of the actual occupier provided 
lie confirms the truth of his assertion on oath. 


Section 2 

Assessment on merchandise depends on two conditions—possession for 
a wliolo year, and attainment of the nisab or minimum taxable valuo. 
This latter is the same as for the precious metals, and should be tho 
valuo obtaining *at the end of the year, or according to tho opinion of 
one jurist both at the beginning and end of the year—or as another 
thinks, throughout the whole year, flf goods are sold in tho course 
of tho year for an amount less than the nisab , and other goods bought 
with the money, possession dates from the purchase, f If at the end of 
the year the value of goods is under the nisab , one owes nothing for that 
year, and begins to reckon another. Objects acquired in order to profit 
by their exchango are regarded as merchandise, whether obtained by 
purchase for as dower or as compensation for divorce, but not when 
obtained by gift, nor when consisting only of firewood gathered in tho 
forest, nor when taken back after sale in consequence of redhibitory 
defects. 
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When goods tiro bought for a sum of monoy which is itself taxable, 
the year’s possession is reckoned from the da to of obtaining tlio money ; 
but if the amount is under the nisab, or if goods are acquired by exchange 
for other goods already in one’s possession, the year begins only from the 
date of purchase. Some authorities, however, admit an exception to 
this rule w r hen taxable cattle are given in exchange for goods, in which 
case duration of ownership of the cattle is added to duration of owner¬ 
ship of the goods. Profit obtained in the course of the year by sale or 
exchange is added to capital if this profit consists of goods and not 
coin ; ^otherwise it is not included in the total taxable, f All increase 
of merchandise, whether by animals in which one trades giving birth 
to young, or by trees bearing fruit, is regarded as taxable merchandise, 
the possession of which dates from that of the original merchandise. 

The assessment on merchandise is one-fortieth of the value. When 
goods are bought for money the price constitutes the real value, whether 
less than the nisab for not; but w r here goods are exchanged they must 
be valued in the money of the place. In this last case, if there are two 
kinds of money of equal currency, the following distinctions must bo 
drawn :— 

1. If the value reaches the nisab only when expressed in one of the 
two kinds, it should be expressed in that kind. 

2. If the value reaches the nisab when reckoned in either kind, then 
it should be reckoned in that which is most advantageous for the poor. 
According to some authorities the taxpayer has the choice. 

The value of goods sold is estimated according to the price stipulated ; 
that of exchanged goods is valued in the monoy current in the place. 

Slaves owned for purpose of trade in them are liable both to the tax 
at the end of the fasting month and also to the ordinary tax on mer¬ 
chandise. In the cattle trade the owner of a herd which reaches the 
nisab either under Chapter I. or as merchandise, owes the assessment 
under that heading ; if the nisab is reached in both, then only the tax 
on cattle is paid. Shafii so decided during his Egyptian period. If at 
the beginning of a certain year one has become possessed of goods 
exchanged six months afterwards for a herd of cattle, it is the assessment 
on merchandise which is payable at the end of the year in question, 
after which the tax on cattle is payable in due course. This opinion 
also was adopted by Shafii in his second period. 

In a joint stock company a sleeping partner is personally responsible 
for the tax both on the joint capital and on the profits ; at least where 
it is agreed that the acting partner docs not become legally entitled to 
his share in the profits by the mere fact of drawing up the balance sheet, 
but only on distribution, fTliis, however, does not prevent the entire 
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assessment being always based oil the total profit, and not on the capital. 
If, on the other hand, it is agreed that the managing partner becomes 
legally entitled to his share of the profits by the mere fact of having 
drawn up the balance sheet, a sleeping partner is responsible only for 
the assessment on the joint capital and on his part of the profit; while 
it is the managing partner who, according to our school, is responsible 
for his own share. 


CHAPTER V.—PAYMENT AT THE END OE THE EASTING 

MONTH 

This tax is duo from the night preceding the festival at the end of the 
fasting month. Those who die after sunset are still liable for it, but not 
those who are born after that moment. The Sonna does not allow 
payment to be deferred until after prayer on the festival, and the law 
absolutely forbids its postponement until the next day after the feast. 

An infidel is not subject to this tax at the end of the fasting month, 
funless on account of his slave or Moslem relative. A slave is not liablo 
on his own account, but authorities are not agreed upon the case of one 
undergoing gradual enfranchisement. The partially enfranchised slave 
owes the tax in proportion to his liberty. The payment is not obligatory 
for insolvent persons, those i.e. who have no more food than is necessary 
for then' subsistence and that of people dependent on them for the day 
and night of the feast. And, besides, the believer should only pay this 
contribution after he has supplied the necessary needs of his household. 

Any one who owes this payment for the breaking of the fast for 
himself, owes it also for those dependent on him, though a Moslem owes 
nothing for an infidel slave, relative, or wife. A slave owes nothing 
for his wife, nor a son for his father’s wife ; though as regards the son 
this rule is the subject of controversy. *If a husband is insolvent, or a 
slave, his wife is liablo for this payment on her own account, unless she 
is herself a slave ; fand the master of a female slave owes it for her, if 
she is married to some one who is free, but poor. [fA free woman 
married to a slave does not owe this payment on her own account; such 
is Shafii’s personal opinion.] 

When a slave is absent, and his whereabouts is unknown the master 
still owes the tax for him, according to our school. Some authorities 
consider it as due only on the return of the slave ; one maintains that 
under these circumstances the master owes nothing. 

fIf a person possesses no more than a saa of food, he should give what 
he has in payment for himself. If he has more than a saa , he should 
pay fust for himself and then in order for his wife, infant child, father, 
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mother, grown-up child. Now tho assessment on food stuffs is one saa 
for each taxable individual, ix. six hundred and ninety-threo drahms 
and a third, [f According to the method of calculation adopted in the 
chapter relating to the assessment on produce, the saa is equal to six 
hundred and eighty-five drahms and five-sevenths.] 

The food that is given in alms at the breaking of the fast should bo 
such as is liable to ordinary assessment, ^though cheese may also be 
given. It must be food commonly consumed in the place. Only a 
few authors maintain it to be enough to give what one has and consumes 
oneself; and a few others think one may give what one likes. It is 
permissible to’givo better food than one has oneself, but not an inferior 
kind. According to one doctrine quality is determined by price ; fbut 
according to tho generally received opinion tho more substantial food 
should bo looked upon as of superior quality. Thus corn is better than 
dates or rice, fwhile dates are inferior to barley but better than raisins. 
Ono may give on one’s own account a saa of sorno kind of food and for 
one’s rclativo a saa of some superior kind, but tho tax is not properly 
paid by giving for each person a saa of different kinds of food. When 
tho people of the place eat various, kinds of food so that it is impossible 
to say which is the most common, tho taxpayer may givo whatever he 
thinks best, though tho very best kind is to be preferred. fAs to the 
payment due for an absent slave, this must bo made in tho food of 
tho place where the slave is. 

[Grain and vegetables given as payment of tho tax at the breaking 
of the fast must be free from redhibitory defects. A father may legally 
pay this tax for his infant child from the latter’s estate, and similarly 
for his grown-up son with the latter’s consent. One may do it for any 
one with his consent. When a slave belongs in common to two persons 
of whom one is solvent and the other insolvent, tho solvent owner 
owes half a saa; fif both are solvent but their contributions are of 
different kinds, each gives half a saa of food, without regard to the 
particular kind given by tho other.] 

CHAPTER VI.—PERSONS AND OBJECTS LIABLE TO 

ASSESSMENT 

Section 1 

The tax is duo only from a free Moslem proprietor. It is, however, due 
from an apostate, if he does not legally forfeit his property by tho mere 
fact of apostacy. But it is not duo from a slave undergoing gradual 
enfranchisement. It is levied from— 

1. The property of a minor, a lunatic, fand a slave partially 
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enfranchised; provided in the hitter case that what belongs to him as 
a froc man is not below the nisab or taxable minimum. 

2. Property usurped by another, strayed camels, and goods de¬ 
posited with a person who denies the deposit—all these only on 
recovery. 

3. Property purchased, even before possession has been taken ; 
though according to others the tax on such property is the subject of 
controversy, as also in the case of the second category. 

4. Property in another town. The assessment on this is duo im¬ 
mediately, if there is full power to dispose of it; otherwise it is treated 
as in 2. 

5. Debts due to one. A debt relating to a certain quantity of cattle, 
and a debt which cannot be exacted, such as that due to a master from 
a slave undergoing gradual enfranchisement, are not subject to assess¬ 
ment. In his first period Shafii extended this principle to all debts due 
to a person, whether relating to goods or money ; but during his Egyptian 
period ho drew a distinction in this rospoct between a debt which can bo 
immediately exacted and ono which is due only at a fixed date. The 
tax on the former is due at once, except when the debt cannot be re¬ 
covered owing to the insolvency of the debtor, etc.; otherwise it is re¬ 
garded as coming under the second category ; though some authors 
think the assessment is due even before the debtor has satisfied his 
obligation. *The fact of being a debtor does not prevent one’s being 
duo for tho tax on one’s property ; though according to one opinion 
assessment cannot be insisted on in the case of so-called “hidden” 
property owed to others, i.e. precious metals and merchandise. *An 
exception, however, must be made in the case where a person’s debts 
are so considerable that the judge has been obliged to declare him 
bankrupt, and that he has remained in a state of legal incapacity for 
a whole year, in which case his property is regarded as coming under 
the second category, as he has not had the free disposition of it. As to 
claims on the estate of a deceased person, the tax has preference over 
a debt to a private individual; though according to one authority the 
debt has preference, and according to another thoy are claims of equal 
importance. 

6. Booty obtained in war against the infidel, even before distribution; 
provided it consist of one and the same kind of taxable property, that 
those having a claim to it prefer that it should remain in common, and 
that a whole year has elapsed since this decision. Tho entire booty is 
then subject to assessment, whether tho share of each of tho owners 
amounts to tho nisab, or whethor the total alone docs so ; and tho tax 
is paid in the place where tho booty was constituted common property. 
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But if those having a claim to the booty have expressed no wish to keep 
it in common, it is assessable only after distribution. 

7. Marriage dower, i.e. when a woman has stipulated, as dower, a 
definite quantity of a specified taxable kind of cattle, she owes the 
assessment on it at the end of a year. 

*A person who has leased a house to another for four years, at a 
rate of eighty dinars paid in advance, owes assessment only during the 
tenant’s occupation, i.e. at the end of the first year he must pay assess¬ 
ment on twenty dinars, at the end of the second on twenty for one year 
and on twenty for two years, at the end of the third on forty for one 
year and on twenty for three years, at the end of the fourth on sixty 
for one year and on twenty for four years. According to another 
opinion assessment on eighty dinars , and nothing more, is due at the 
end of the first year. 


Section 2 

The tax may be exacted as soon as it is due, i.e . as soon as the existence 
of the taxable property and the categories of persons having claim to 
it have been ascertained. Such as consists of so-called “hidden” 
property, i.e. precious metals and merchandise may be given personally 
to those entitled to it; and, according to the opinion maintained by 
Shafii in his second period, this may even be done in the case of the so- 
called “visible” property, i.e. cattle and produce. This distribution 
may be effected through an agent, or by the Sovereign, his officials and 
delegates ; *and this latter method is even considered the better, unless 
the ruler is a tyrant. 

An intention of performing one’s duty towards God must be expressed 
by saying : “ Here is the portion of my substance which I owe as 
assessment,” or “as legal alms.” It is not enough to say, “ This is the 
portion of my substance which I owe,” for “ This is legal alms.” It is 
unnecessary to specify the property on which one is paying assessment; 
but if one does so, the gift counts as assessment on that particular 
property only. Expression of intention is obligatory on the guardian 
of a minor or the curator of a lunatic, when paying the tax for those 
entrusted to their care. fWhen payment is made by an agent, it is 
sufficient to express the intention when the amount is handed to him; 
it is not necessary for the agent to repeat it when paying in at the 
receiving office. It is, however, preferable that the agent also should 
himself express an intention, if he personally distributes it to the ultimate 
recipients. If the distribution is effected through government, the only 
expression of intention required by law is from the tax-payer, but if 
this is omitted the act has no value, oven if an intention is expressed by 
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the distributing official, fit is only when the assessment is recovered 
from a refractory taxpayer that expression of an intention is unnecessary 
on his part and is replaced by that of the ruler or his officer. 

Section 3 

It is not lawful to pay the assessment before one possesses the 
taxable minimum, but one may do so before the period of one year has 
expired, fso long as one is not two years in advance. As to the alms 
at the breaking of the fast, one may pay it in advance from the beginning 
of the month of Ramadan, fbut not earlier. ffAssessment on fruit 
may not be paid until signs of maturity have appeared, nor in the case 
of grain and vegetables until the seeds have begun to harden ; but it 
may then be done immediately. In order that this anticipated payment 
should be valid the law insists that the owner should remain liable until 
the end of the year, as it is not till then that the tax is due ; it is also 
necessary that the person who accepts an anticipated share in the 
proceeds should not lose whatever claim he has at the end of the 
year. If after such anticipated acceptance a person loses his right 
to a share in the distribution of alms—even though he should regain 
it in the course of the year—the anticipation is, according to some 
authors, nullified. This right, however, is not considered to be lost 
merely because the person receiving an anticipated share lias thereby 
ceased to be poor. 

A taxpayer may only recover what he has bestowed in advance upon 
a person who appears afterwards to be no longer entitled to alms, if he 
has reserved to himself this right in all eventualities, fa reservation 
implied in the words, “ This is the alms I owe you, which I give you in 
advance.” fOn the other hand, it cannot be recovered if the taxpayer 
did not state that the payment was in advance, and the person 
having a claim to it declares that he was not aware of it. fin legal 
proceedings the presumption is in favour of the recipient, on oath. 
If a claim for recovery is found good, the person who has received 
the advance is responsible for the accidental loss of the property 
delivered, flip to its full value on the day of delivery. fNothing is 
due for a diminution in the value. fThe separate fruit need not be 
given back. 

A taxpayer who is in arrears is responsible for property due by him 
for alms, even in case of accidental loss ; but not if such loss occurred 
before the tax was due. *In the case of accidental and partial loss 
before the due date, the owner owes assessment only on what is left. 
If the loss was caused through his fault, after a year’s possession but 
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before the tax was due, the owner owes the full assessment in spite of 
the loss, for the assessment adheres to the property as if the recipients 
were co-proprietors ; or, according to one jurist, as if it were secured 
to them. One author maintains, however, that there is here a stipulated 
responsibility, not a real right. *The sale of taxable property before 
paying the assessment is invalid so far as relates to the amount of the 
tax, but valid for the remainder. 


BOOK o.— FASTING 


CHAPTER I.—GENERAL PROVISIONS 

Section 1 

The fast of the month of Ramadan becomes obligatory, i.e. commences, 
either upon the termination of the thirty days of the preceding month 
of Shaban, or from the first appearance of the new moon. The testimony 
of a single irreproachable witness—or of two, according to one authority 
—is sufficient to establish the fact of this appearance, flf there be only 
one, he must unite all the requisites of an ocular and unexceptionable 
witness ; so that the testimony of a slave or a woman cannot be accepted. 
If the fast has been begun on the testimony of a single irreproachable 
individual, but the moon is not seen for the next thirty days, fthe fast 
must still be terminated after that period, even though the sky may 
have been cloudless. fA sight of the moon in any place renders obli¬ 
gatory the commencement of the fast in that neighbourhood, but not 
in places situated at a great distance. By great distance is understood 
a distance which permits of the abridgment of prayer, or, according to 
others, a distance that causes an appreciable difference in the rising of 
the heavenly bodies. [fThe latter opinion is the better.] 

When, by reason of the above rules, the fast is not yet obligatory in 
a certain place, fa traveller, arriving from a place where the moon has 
already been seen, should conform to the local observance. And lie 
should act in the same way on arrival at a place where the moon has 
already been seen, coming from one where it has not yet been 
observed. But if in this way on arrival at a place he celebrates with 
the inhabitants the feast at the end of the fasting month, he must 
make up afterwards for the day’s fasting ho has thus omitted. fA 
passenger on a ship leaving on the morning of the feast and arriving 
the same day at a distant place where the inhabitants have not yet 
terminated the fast, should conform to the local observance during 
the rest of the day. 

Section 2 

The intention is an essential condition for the validity of fasting. 
For the obligatory fast it should be formulated before the end of each 
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niglit; ff without, however, it being necessary to do this in the latter half 
of the night, or to abstain after having done so from eating and coition, 
ff If one goes to sleep after formulating it, it is not obligatory to renew it 
on awaking. As to a supererogatory fast it is enough to formulate the 
intention on the day selected for the fast, provided the sun has not yet 
begun to decline ; though according to one authority it can be done 
even later, ff Another doctrine, however, requires that the intention 
and the other conditions essential for the validity of fasting must in 
all cases exist from the beginning of the day. In the case of an obliga¬ 
tory fast the intention must have special reference to this fast. The 
most complete way of expressing an intention for the fast in the month 
of Ramadan is to use the following words :—“ I intend to fast for the 
coming day, in order to perform my duty towards God, in the month 
of Ramadan of the present year.” With regard to the words “ per¬ 
form,” “ duty,” and “ towards God,” there is here the same diversity 
of opinion amongst scholars, as with regard to the formulating of an 
intention for prayer, ff One can, if need be, omit any special indication 
of the year, when expressing an intention as to fasting. 

When, on the thirtieth night of the month of Shaban, one formulates 
the intention of beginning next day the fast of Ramadan, provided it 
is then the first of that month, the fast accomplished that day counts 
for that of the first of Ramadan only if one had reason to think that it 
would be the first day of that month, if e.g. the moon’s appearance had 
been asserted by a slave, a woman or minors of sufficiently developed 
intelligence. For these persons, though incapable of furnishing legal 
proof of the moon’s appearance, can render it probable, if they are 
otherwise worthy of confidence. In default of such reason for believing 
that the moon has appeared, a fast accomplished by virtue of the con¬ 
ditional intention above-mentioned is of no value, even if it afterwards 
appeared that it was really the first day of Ramadan on which one 
fasted. But if, on the other hand, it is on the thirtieth night of 
Ramadan that one expresses an intention to fast on the following day, 
provided it is not the first day of Shawal, this fast is always valid, if 
the day in question is really in the month of Ramadan. 

A believer who is himself unable to ascertain the beginning of the 
month of Ramadan—if, e.g. he is in prison—should do his best to find 
out indirectly, and then fast for an entire month. If by doing this his 
fast happens partly to correspond with the ensuing month of Shawal, 
he is none the less considered to have accomplished his duty, feven if 
a little late. And if, under these circumstances, he has fasted for an 
incomplete number of days, while the month of Ramadan that year 
was a full month of thirty days, he can make up afterwards the single 
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day that is wanting. On the other hand, a believer who in such cir¬ 
cumstances begins fasting by mistake before the first day of Ramadan, 
must all the same continue fasting for the whole of that month, if this 
is still possible when he perceives his error. Otherwise, according to the 
opinion adopted by Shafii in his second period, he should repeat the fast 
afterwards, by way of reparation, as soon as he has perceived his error. 

A woman, even when undergoing menstruation, may lawfully 
formulate during the night an intention to fast next day, and subse¬ 
quently accomplish that act of devotion, provided that bleeding ceases 
before dawn, and provided also that in that same night the legal time 
for the menstruation is more than half over, for the ordinary term of 
the menses of the woman in question. 


Section 3 

When fasting, the following abstinences are rigorously prescribed :—• 

1. Abstinence from coition. 

2. Abstinence from vomiting. ffVomiting nullifies the fast, even 
if one be sure that nothing coming out of the body has gone back again. 
Involuntary vomiting does not count, fnor a clearing of the throat 
followed by a spitting of white froth. As to fluids descending from the 
head into the mouth they must be rejected, ffor if kept in the mouth or 
swallowed the fast is broken. 

3. Abstinence from allowing anything whatever to enter what is 
understood by the interior of the body. Some authorities consider that 
the fast is not broken unless the body has strength to digest what is 
thus introduced as nourishment or medicine. AH authorities agree 
that introduction into the head, stomach, intestines or bladder breaks 
the fast; and that it is of no importance whether the introduction takes 
place by sniffing or chewing or by a clyster, or through some wound 
penetrating into the stomach or touching the membrane of the brain. 
j*The fast is also broken if one lets any liquid fall, drop by drop, into the 
ear. There are two other conditions established by the law as being 
required before the fast can be considered broken, (a) Introduction 
of substances must take place by an opening, and penetrate into the 
interior of the body. Thus the fast is not broken if oil happens to filter 
through the pores of the skin into the body, nor if collyrium applied to 
the eyes leaves a certain taste in the throat. ( b ) This introduction 
must be intentional. Thus the fast is not broken if a fly or a mosquito 
or the dust of the road or a little flour siftings enter the body, nor if the 
saliva is inadvertently swallowed, before it has left its original place of 
formation. On the other hand, the fast is broken : ( a ) by tasting saliva 
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which has re-entered the mouth after leaving it; (b) by putting into the 
mouth a thread moistened and still wet with saliva ; (a) by swallowing 
saliva mixed with any other substance, or saliva which has become 
impure. fOne may, without breaking the fast, swallow all at once the 
saliva which has accumulated in the mouth ; but according to our 
school fluid remaining in the mouth or nostrils after clearing the throat 
or sniffing and then introduced into the body does break the fast, at 
least, if it be in considerable quantify, not otherwise. Similarly par¬ 
ticles of food between the teeth, carried away by the saliva and 
swallowed, are of no consequence for the fast, when they cannot be 
distinguished and removed. Forced deglutition does not break the 
fast; but it is broken if one swallows anything which one has been 
forced merely to take into the mouth. [*This last circumstance does 
not break the fast any more than the former.] Nor is the fast broken 
by inadvertently eating something ; f but it is broken if this negligence 
is often repeated. [fEven in this case the fast is not broken.] And 
similarly, according to our school, with respect to coition. 

4. Abstinence from onanism ; otherwise the fast is broken. It is 
the same in the case of emission of semen due to touching or kissing a 
woman, or sharing a bed with her ; but not if it is due to lewd thoughts 
or looks. It is for this reason that it is blamable to embrace a person 
during the fast, if one is of a passionate temperament, and in any case 
it is better not to do so. [f This rule is of rigorous observance.] 

The fast is not broken by cupping, or by the application of leeches. 

Care should be taken in the evening not to eat until first assured 
that the sun has set; fthough strictly one may rely upon indirect 
information as to that fact. In the morning one can oat as long as ono 
has reason to believe that the night is not yet over. [And even if ono 
is doubtful upon the matter.] When one has done one’s best to 
ascertain the proper time for taking one’s meal either before the 
beginning or after the end of the day, but it appears after all that a 
mistake has been made, that day’s fast is nullified. If one has taken 
some nourishment without thinking of the exact time, and it does not 
afterwards appear that any contravention has occurred, the fast is 
nullified in the case of an evening meal, but not in that of a morning 
one. If one has some food in the mouth on the appearance of the 
dawn, but immediately rejects it, the fast is not nullified ; and similarly 
with regard to coition. 

Section 4 

Essential conditions for the validity of fasting in general are faith, 
mental lucidity, and absence of menstrues or lochia for the whole day. 
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ffThero is no objection to one’s sleeping the whole flay ; *nor is the 
fast invalid by reason of a state of unconsciousness, provided there bo 
in the day at least one instant’s recovery. 

Pasting is not permitted on either of the two great annual festivals, 
nor during the three days called ayyam-at-tashrik, at least according to 
the ideas of Shafii in his second period. fNor may one accomplish a 
supererogatory fast on an “ uncertain ” day, for it is then generally 
speaking illegal, except to make up for a day of fast which has been 
neglected, or to accomplish a vow, or when it happens to coincide with 
a fixed date at which one is in the habit of fasting. The thirtieth day 
of the month of Shaban is called an “ uncertain ” day if the appearance 
of the new moon has been established only by public rumour, or by the 
testimony of minors, slaves, or persons of notorious misconduct. A day 
when the moon is invisible by reason of clouds is not an “ uncertain ” 
day. 

During the month of Ramadan the Sonna recommends— 

1. Breaking the fast as soon as possible, by eating some dates, if 
one has any, or, if not, by drinking a little water. 

2. Putting off the meal taken before the fast to the last moment 
one is sure the prescribed time has not yet come. 

3. Abstinence from lying and evil-speaking. 

4. Not allowing oneself to be carried away by passion. 

5. Bathing before da™ in order to remove all impurity. 

G. Not applying cupping glasses. 

7. Embracing no one. 

8. Not exciting the appetite. 

9. Refraining from chewing. 

10. Saying, when breaking the fast, “ 0 God, I have fasted to Thy 
glory ; and I now break the fast with food that cometh from Thee.” 

11. Frequently bestowing alms. 

12. Frequently reading the Koran. 

18. Withdrawing often into a mosque, especially during the last- 
ten days of the month. 

Section 5 

The fast of the month of Ramadan is obligatory for every believer 
provided he be of sound mind, an adult, and able to support it. A 
minor should be exhorted to it from his seventh year, if he is strong 
enough. A sick person may omit to observe it, if he fears that it may 
seriously affect his health ; and so may a person undertaking a long 
journey with a lawful object; with this distinction, however, that 
the exemption of the latter begins only from the second day, that of tho 
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former from the moment he falls ill. If in spite of this exemption the 
traveller or the sick person begins the day with fasting, he may break 
the fast when he pleases, ffexeept on arriving at his destination, or on 
recovery, as the case may be. 

Such traveller or sick person must, after breaking the fast, make 
up afterwards for the days omitted. A similar duty lies upon the 
following persons :— 

1. A woman who has her menses during the fas 4 -. 

2. Any person who breaks the fast without lawful excuse. 

3. Any person who forgets to formulate an intention before fasting. 

4. Any person who is unconscious for at least one whole day. 

5. An apostate. But the born infidel who is converted need not 
make up for the days on which he would have fasted, had he been a 
Moslem. 

There is no obligation to make up for a neglect due to minority or 
madness. fA minor who attains puberty on a day begun fasting 
should finish that Any fasting, and that is all that is necessary. If he 
has begun the day not fasting, it is not necessary to make up for it. 
fit is the same with a lunatic who has come to his senses, or a converted 
infidel, these also being exempt from any obligation to fast,on the day 
of the change, unless it was already begun fasting. On the other hand, 
the omission must be made up for afterwards by any one who im¬ 
properly breaks a fast, or forgets to formulate an intention, but not by 
a traveller or sick person whose cause of exemption has ceased after the 
breaking. Our school goes so far as to extend this rule to the case 
where the cause of exemption has ceased before a breaking of the fast 
by a traveller or a sick person, unless on the preceding night a special 
intention was formulated to fast next day. It is necessary to make up 
for the lost day, if one has taken anything on an “ uncertain day ” 
which turns out afterwards to be a day of the month of Ramadan. 

Abstinence from anything that breaks the fast, during the rest of a 
day on which the fast has already been broken, is a feature peculiar to 
the month of Ramadan ; it is not required when fasting in consequence 
of a vow, or to make up for a lost day. 


Section G 

A person dying before he has been able to make up for days of fast 
of the month of Ramadan omitted by reason of a valid excuse, owes 
nothing by way of reparation, as no contravention can be imputed to 
him. But if, on the other hand, he had been in a position to make up 
for the days lost, there must be deducted from his estate, by way of 


FASTING 


101 


expiatory line, a model of foodstuff for each day. Shalii, in his second 
period, abandoned iho doctrine that the ivali, or representative of the 
deceased, should accomplish the fast in his place. This rule applies also 
to a fast in consequence of a vow or by way of expiation. [*The original 
doctrine of Shalii is preferable, understanding by ivali in this connection 
any relative, agnate or cognate, without distinction of sex or degree. 
Even a person who is not of the deceased’s family can accomplish this 
fast, fnot of his ownmccord but with the authorisation of the wali. It is 
not necessary after a death to accomplish a prayer or a spiritual retreat 
left undone by the deceased, nor to replace these acts of devotion by 
any expiatory fine paid out of the estate. One jurist, however, pro¬ 
nounces in favour of the obligation to accomplish a spiritual retreat 
neglected by the deceased.] 

*An expiatory fine of a modd of foodstuff per day is due also from a 
person who abstains from fasting on account of advanced age. If a 
pregnant woman, or one who is suckling an infant, omits fasting for 
the sake of her own health, she should make up for it afterwards ; but 
she owes nothing in the way of fine. *If, however, she omits it for fear 
of hurting the health of the child, she must not only make up for it after¬ 
wards, but pay an expiatory fine in addition. fThese principles with 
regard to a suckling woman apply also to any other person who breaks 
the fast in order to avoid imminent danger ; but not to the believer 
who breaks the fast of the month of Ramadan without a definite lawful 
excuse. Wo shall speak in the following section of the breaking of the 
fast by coition. 

The believer who has to make lip for a fast neglected in the month of 
Ramadan but who unnecessarily defers this act of devotion until tho 
next Ramadan, owes also an expiatory fine of a modd of foodstuff for 
each day, multiplied by the number of years the accomplishment of 
this duty has been put off. And if, under these circumstances, tho 
believer dies, without having made reparation for his fault, though 
able to have done so, there must be levied from his estate an expiatory 
line of two modd for each day of fast neglected, i.e. one for the contra¬ 
vention and another for having deferred the reparation. 

The expiatory fine is given to the poor and the indigent. Several 
modd may be given to the samo individual. The foodstuffs given are 
the same as those given for the tax at the end of the fast. 

Section 7 

Expiation properly so called, and not merely an expiatory line, is 
obligatory if one has violated the fast on a day of the month of Ramadan 
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by intentionally indulging in coition, which is considered under the 
circuinstances not only as a contravention but as an immoral act. 
Expiation is therefore not obligatory in the following cases :— 

1. When one has indulged in coition forgetting that it was a fast day. 

2. When one has violated in this manner a fast other than that of the 
month of Ramadan. 

3. When one has broken the fast of the month of Ramadan by some 
act other than coition. 

4. When one has indulged in coition during a voyage, intending to 
use one’s right to break the fast, for otherwise. 

5. Wien one has indulged in coition under the erroneous impression 
that it was still night. 

G. When one has indulged in coition, after having eaten through 
forgetfulness, and thinking the fast had so been broken, even though 
this idea was erroneous, and the fast was really broken by the coition. 

7. When, forgetful of the fast, one has committed the crime of 
fornication ; or in the caso of a traveller who has broken the fast in 
this way, wishing to uso his right to sleep with a woman, without first 
ascertaining whether she was prohibited for him or not. 

Expiation for coition is due by the man who has indulged in it; or, 
according to one jurist, by the man and the woman together ; though, 
according to another, each is separately liable for the entire expiation. 
Expiation is also obligatory for the unbeliever who, after seeing the new 
moon, indulges in coition on one of the following days, even if he be 
the only person who has seen it and the other people of the place have 
not yet begun their fast. The expiation must be repeated as many 
times as there are broken fast days, and it remains none the less 
obligatory though a voyage is begun immediately afterwards. Our 
school extends this principle to the case of illness, though in other 
respects both traveller and sick person may break the fast when they 
please. ffExpiation has no effect upon the obligation to make up for 
the broken fast days. 

Expiation consists in the freeing of a slave. If one has no slave, 
one must fast for two consecutive months ; and if one is not capable of 
this, one must feed sixty indigent persons. *If all three methods are 
impossible, the transgressor remains personally liable for the expiation 
of his fault, which he must accomplish as soon as he has the means of 
doing so. f One may always discontinue a fast undertaken by way of 
expiation, and substitute for it the feeding of indigent persons, when 
assailed by violent sexual desire, f A poor man may not lawfully give 
to his family what he owes by way of expiation. 
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CHAPTER II.—SUPEREROGATORY FASTING 

Tins fust is recommended by the Sonna on : (1) Monday ; (2) Thursday ; 
(3) the day of Mount Arafa ; (4) the aashura, or 10th day of the month 
of Muharram; (5) the tasua, or 9th day of the same month ; (6) the 
days called “ white days,” ix. the 13th, 14th, and 15th of each month, 
because the moon is then full; and (7) six days of the month of Shawal, 
at one’s choice, but preferably six consecutive days. 

It is blamable : (1) to choose a Friday or Saturday for a superero¬ 
gatory fast, except when fasting for several consecutive days ; (2) to 
undertake a perpetual fast, if one fears to incur thereby some injury to 
person or property; otherwise it is commendable. But a perpetual 
fast may not include the two great annual festivals, nor the three days 
called ayyam - at-tashrik ” 

A person who undertakes voluntarily a supererogatory fast or prayer 
may stop when he pleases without making any reparation ; but when 
one has begun an additional fast to make up for some neglect, this act 
of devotion must be completed. This must be done both in the case 
where immediate reparation is necessary, ix. where an obligatory fast 
has been broken without lawful excuse ; for whero the neglect need 
not be immediately made up for, as when the fast is broken in any other 


manner. 







BOOK 7—RELIGIOUS RETIREMENT 


Suction 1 

This retirement is always commendable, but particularly upon the ten 
last days and nights of Ramadan, in order to include if possible the 
“ night of power/’ believed to be the twenty-seventh. Sliafii, however, 
inclined to think that this night is that of the twenty-first or twenty- 
third. 

The retreat can only be accomplished in a mosque, preferably a 
jama masjid . In his second period Shafii maintained that a woman 
cannot perform this act of devotion in her private chapel, i.e. the room 
of her house specially set apart for family prayer. If one has vowed to 
undertake a retreat in masjid-al-Jiaram at Mecca, it is there that it should 
take place ; and similarly if a vow is made to accomplish a retreat in 
the great mosque at Medina or in the masjid-el-aksa at Jerusalem. The 
mosque at Mecca may be substituted for that at Medina or Jerusalem, 
but not vice versa . In the same way the mosque at Medina may be 
substituted for that at Jerusalem, but not vice versa . 

I It is necessary to remain in the mosque long enough to be able to 
say one has sojourned there ; though according to some jurists it is 
enough to have passed through the edifice without stopping, while 
others insist on a stay of at least one day. 

Coition nullifies a retreat. So does any voluptuous contact, e.g. 
touching or kissing a woman, if any lascivious feeling is thereby pro¬ 
voked, but not otherwise. Coition in forgetfulness of the retirement 
is subject to the same rules as in regard to the fast. On the other hand, 
there is no objection to using scent and ornament, and taking nourish¬ 
ment during a retreat. One may also enter into retirement during the 
night only. A vow “ to undertake a retreat on a fast day ” is obligatory 
as is also a vow “ to undertake a retreat fasting,” or “ to fast in retire¬ 
ment.” fin all these cases the two acts of devotion must be combined. 

Religious retirement requires a previous intention which, where the 
retreat is the consequence of a vow, is formulated in the same way as 
an intention for a necessary act of devotion. If the retirement has no 
previously fixed term, the intention to undertake a retreat is enough, 
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however long may be the stay in the mosque, if the devout person 
leaves the mosque intending to return to it, the intention must be formu¬ 
lated anew, even if at the beginning the intention was for a definite time. 
But if one left the mosque in order to satisfy a want of nature a renewal 
of intention is not rigorously necessary. Some authors, however, insist 
on the intention being renewed hi all cases where the mosque is left for 
a long time, without reference to the motives of this absence ; while 
others consider no such obligation exists at all. If one has vowed an 
uninterrupted retirement for a definite time, but afterwards quits the 
edifice for a valid reason, the retreat cannot be regarded as interrupted, 
and there is no need to renew the intention. Other jurists, however, 
insist on the intention being renewed, even in these circumstances, 
after each absence not necessitated either by a want of nature or by 
bathing to remove some grave impurity. 

Religious retirement can be lawfully accomplished only by a sane 
Moslem free from grave impurity—including, in the case of a woman, 
menstruation. A retreat is nullified by apostasy, or drunkenness, 
both of which, according to our school, are retro-active. But madness 
and loss of consciousness supervening during retirement have no such 
effect upon what has already been accomplished, unless the person has 
been carried out of the mosque. The time passed by the believer in 
the mosque in a state of unconsciousness is considered as part of the 
retreat, but this is not so in the case of madness, or menstruation obliging 
the person to quit the edifice. A state of grave impurity also necessitates 
the believer quitting the mosque, if ho cannot take a bath on the 
premises ; if he can, it is not necessary for him to leave for this purpose 
though it is permissible. The time during which menstruation or any 
grave impurity continues must be deducted from the period of retreat. 


Section 2 

A vow to enter a state of retirement for a fixed time without inter¬ 
ruption should be accomplished ; ffbut continuity is not obligatory, 
unless expressly declared. ffBut a vow of a retreat “ for a day ” may 
not be divided up into twenty-four hours on different days. The 
believer who vows a retreat for a definite period only, e.g. a week, 
and who accomplishes it partially, but uninterruptedly, should observe 
continuity if obliged to make up afterwards for his omission ; but, on 
the other hand, the person who has not begun continuously is not 
obliged to continue so later, when making up for any lost days. *It is 
lawful to undertake an uninterrupted retreat, reserving a right to leave 
the mosque in case of any unforeseen occurrence ; and it is not necessary 
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then to make up for lost time. This last rule, however, presupposes 
that the retreat is to expire at a fixed date, e.g. “ at the end of the month,” 
otherwise lost time would have to be made up for. 

Continuity is interrupted by any exit without valid excuse ; though 
it is understood that there is no objection to one limb of the body being 
outside the edifice, or to leaving it in order to answer a call of nature. 
Eor the latter purpose one may go to one’s own house, even if at a con¬ 
siderable distance, fif not too far. The believer who leaves in order to 
answer a call of nature, and falls ill on his return to the mosque, does 
not diminish the virtual effect of his act of devotion, if the interruption 
was short, and ho followed the same road. Neither is continuity 
interrupted if ono leaves the mosque for the following reasons :— 

1. In consequence of some malady obliging one to leave. 

2. In consequence of menstruation ; at any rate in the case of a long 
period of retirement. *0n the other hand, there is interruption from this 
cause, if the period of retirement was so short that a woman is ordinarily 
freo during this interval. 

3. Through forgetfulness, at least, according to our school. 

4. fin order to go to a minaret, isolated from the .principal edifice, 
and perform one’s duties as muezzin. 

After these exits and absences from the mosque it is necessary to 
make up later for the time lost; except when the mosque is quitted in 
order to answer a call of nature, for then it is never necessary to com¬ 
pensate for the interruption. 


BOOK 8.—THE PILGRIMAGE 


CHAPTER I.—GENERAL PROVISIONS 

Tiib hajj, or pilgrimago, *and the omra, or visit to Mecca, aro obligations 
towards God which can be accomplished only by Moslims. The guardian 
puts himself into a state of ihram for his pupil, and the curator for tho 
lunatic entrusted to his care, for one cannot do this for oneself if unable 
to understand the nature of this act of devotion. As to the obligatory 
pilgrimago and visit, a journey to Mecca can never count for one or the 
other, unless one has put oneself into a state of ihram on one’s own 
account, i.e. unless one is a free, sane, adult Moslem. So the poor man 
is capable of it, but not the minor or the slave. 

The obligation to accomplish the pilgrimage or the visit exists only 
for such believers as are not only capable of legally performing it but 
also in condition of doing so personally or by intermediary. As to tho 
power of accomplishing this act of devotion in person, it depends on 
four conditions— 

1. Possession of a sufficient quantity of provisions, sacks and money 
for the voyage there and back. Some authors do not insist on possession 
of funds for the return journey, if family or near relatives are not left 
behind at the place from which one starts. A man who gains only 
enough to live from day to day is not obliged to go to Mecca if the 
distance be great; but if the distance be short and enough is gained on 
ono day to support him for several tho journey is obligatory. 

2. Possession of a mount, if the distance from Mecca is two days’ 
journey. If one cannot ride without a great deal of difficulty, one need 
not go unless in a pannier, if one can find a companion to occupy the 
other half. Any person who lives at a less distance from Mecca than 
two days’ march, and who can walk, must make the pilgrimage, even if 
afoot; but if he is too feeble for such an undertaking, he is considered 
in the same way as a person living at too great a distance. Before such 
a journey can be looked upon as obligatory, the law insists also that 
provisions for the nourishment of self and mount must bo the property 
of the pilgrim, and that he has not acquired them to the prejudice of 
his creditors, or of persons he has to support during his absence, fin 
the same way tho expenses of the pilgrimago may not be deducted from 
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those of the pilgrim’s household nor from what lie has to give to a slave 
whom lie needs as a servant. fBut he is obliged, if necessary, to sell 
his merchandise to defray the expense of the pilgrimage, if by so doing 
he is enabled to take his journey to the holy city. 

3. The security of the road. The pilgrimage is not obligatory if 
danger is feared for person or goods, from wild beasts, enemies or 
brigands, unless one can take a safer road. *0ne should go by sea, if 
that way seems the safer ; and if necessary pay for an escort. Nor 
need one go at all unless one can get water and necessary provisions at 
reasonable prices at the places where travellers usually obtain their 
supplies. A reasonable price is one considered moderate in that country 
and at that time. It is also necessary that one should be able to pro¬ 
cure forage for one’s mount at each stage of the journey. A woman 
need not go unless accompanied by her husband or by some relative 
within the prohibited degrees, or by at least three trustworthy females, 
f The law does not require each woman in a caravan to be accompanied 
by her husband or a relative, f A woman on pilgrimage should remu¬ 
nerate the individual who accompanies her and who has undertaken 
the journey solely on her account. 

4. Ability to make use of one’s mount with no great difficulty. A 
blind man is exempt from the duty of pilgrimage if he has no guide. 
The rules just mentioned with regard to a woman’s companion, apply 
also to a blind man’s guide. A person who is incapable by reason of 
imbecility is subject to the same law as any other person, so far as 
regards the duty of going on pilgrimage to Mecca, except that he is not 
entrusted with money for the journey, and his curator should accompany 
him or employ some one else to do so. 

Permission to be represented by a substitute at the pilgrimage is 
granted in the following cases :— 

1. When a person dies without fulfilling his obligation of going to 
Mecca, the pilgrimage should be accomplished by another person for 
the deceased, defraying tho expense out of the estate. 

2. When one cannot go to Mecca by reason of paralysis, etc., one’s 
duty is to send a substitute, at least if one is rich enough to pay for such 
a substitute and can find one at a reasonable price. This remuneration 
is of course subject to the pecuniary obligations already mentioned as 
incumbent upon any one who undertakes the pilgrimage in person. But 
the law does not insist in these circumstances that the maintenance of 
the family should be assured in advance for the whole period of going 
to Mecca and returning from it. 

f When a son wishes to employ some one to accomplish the pilgrimage 
for the sake of his father, the person addressed upon the subject is not 
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obliged to consent—and still less is he bound to comply when approached 
by some one who is not even a member of the deceased's family. But 
if a son offers to make the pilgrimage for his father, the latter is bound 
to accept his offer, or indeed that of any other person. 

CHAPTER II.—STATIONS 

One should put oneself into a state of Hiram , i.e. begin the pilgrimage, 
in the month of Shawal or Zulkada, or on one of the ten first nights of 
Zul Hijja. As to the permissibility of not putting oneself into a state of 
iliram until the night preceding the feast of sacrifice, authorities are not 
in agreement, fflf he puts himself into a state of iliram on any other 
month, the believer can only accomplish a visit, an act which can be 
performed at any time of the year. The pilgrimage takes place only 
at one fixed time. 

The stations at which one must stop in order to put oneself into a 
state of iliram are as follows :— 

1. For the inhabitants of Mecca, the holy city itself. According to 
some authorities all inhabitants of the sacred territory may place 
themselves in a state of iliram at their own domicile. 

2. For pilgrims from Medina, Zul Holaifa. 

3. For those from Syria, Egypt and the north of Africa, Johfa. 

4. For those from Tahama and Yemen, Yalamlam. 

5. For those from south or north Nejed, Karo. 

G. For those from the east, Zat Irk. 

It is preferable to put oneself in a state of iliram at the entrance of 
these stations, although strictly speaking this may even be done when 
leaving them for Mecca. If the pilgrim does not pass through one of 
these places, he should place himself in a state of iliram , as soon as he 
arrives in the vicinity of the nearest to his route ; or, if he passes near 
two of them, fwhen close to that which is the farther from Mecca. If 
he passes near none of them, he should place himself in a state of iliram 
when at a distance of two days’ march from the holy city. A pilgrim 
domiciled between the holy city and one of the stations should enter a 
state of iliram at the place where he resides. If a believer passes through 
one of the stations, not intending to accomplish a pilgrimage, but 
resolves afterwards to perform this religious duty, he should begin the 
state of iliram at the place where he adopted this decision. But no one 
arriving as a pilgrim may pass a station without putting himself in a 
state of iliram; and if he neglects to do so he must go back to the 
station indicated by law, unless the time for the ceremonies is at hand, 
or the road is not safe. In these tw r o last cases an expiatory sacrifice 
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must bo performed ; fbut not if the pilgrim duly returns to the station. 
Unless a pilgrim does so return, an expiatory sacrifice is always due for 
a neglect to put oneself in a state of ihram at the proper station. Ono 
can always place oneself in a state of ihram on leaving one's domicile, 
before arriving at one of the stations, and this is indeed the course to 
be preferred. Only one author maintains it to be better not to put 
oneself into a state of ihram until one’s arrival at a station indicated by 
law. [*This latter doctrine is preferable, and in accordance with 
authentic traditions.] 

The stations for the visit are the same as those for the pilgrimage, 
on arrival at least from outside the sacred territory. Otherwise, i.e . 
if one is already at Mecca for the pilgrimage, one should first of all 
proceed to the nearest part of the boundary of the sacred territory, 
without reference to one’s country of origin, then cross this boundary 
if only by a single pace, and place oneself in a state of ihram at this same 
station. *The believer, however, who has taken part in the ceremonies 
of the visit, without first recrossing the boundary of the sacred territory 
in order to renew his ihram , may make reparation for his fault by an 
expiatory sacrifice. According to our school an expiatory sacrifice is 
not obligatory for those who cross the boundary of the sacred territory 
after having renewed their ihram for the visit. The places most to be 
recommended for crossing the sacred territory and renewing ihram for 
the visit are : Jarana, then Tanaim, and lastly Hodaibiya. 


CHAPTER III.— IHRAM, OR STATE OF CONSECRATION 

Section 1 

The believer who goes to Mecca may put himself into a state of ihram — 

1. Precisely; by formulating an intention to accomplish the 
pilgrimage, the visit, or both. 

2. Generally; by merely formulating the idea of ihram , without 
special reference to the act to which it is to relate. The precise manner 
is to be preferred, though one jurist maintains the contrary opinion. 
The general intention may, during the months of pilgrimage, serve at 
the believer’s choice, either for the pilgrimage, the visit, or both ; but 
one cannot lawfully take part in any ceremony without first making 
up one’s mind upon the subject, f On the other hand, a general intention 
at any other time of the year applies only to the visit; and never to the 
pilgrimage, even if one wait until the time prescribed for that duty. 

3. By saying—“ My ihram will be the same as such an one’s.” If 
the person indicated did not put himself into a state of ihram at all, 
these words are held to imply a general intention. According, however, 
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to tho opinion of some authorities, such a proceeding has no legal con¬ 
sequence, if the person in question is known not to have put himself 
into a state of Hiram . Where the former intention was precise, tho 
later accomplishment must of course be in the same precise manner. 
If the death of the person indicated prevents the nature of his Hiram 
being known, both pilgrimage and visit must be accomplished together 
in the manner called kiran, and part taken in the ceremonies of both. 

Section 2 

Wien placing oneself in a state of iliram, one should formulate one’s 
intention and pronounce the sacramental words labaika , etc. The 
words without the intention are of no effect; ffbut the intention is 
good, even without the words. The Sonna has introduced the following 
usages :— 

1. Taking a bath when putting oneself in a state of iliram ; or, if 
there be no water, having recourse to ablution with sand. The bath is 
repeated on making one’s entry into the holy city ; on the occasion of 
the halt at Mount Arafa ; at Mozdalifa on the morning of the feast of 
sacrifice ; and lastly on the three following days, called ayyam-al- 
tashrik , when one repeats the ritual lapidation. 

2. To use scent, when putting oneself into a state of i/mm, both 
for the body j*and for the clothes. There is no objection to one’s con¬ 
tinuing to wear these perfumed garments after having placed oneself 
in a state of iliram , nor to having about one’s person some object that 
gives an agreeable odour ; fbut one must not put them on again after 
having once taken them off, under penalty of an expiatory fine. 

3. That women should stain the hands red when putting themselves 
into a state of iliram; and that men should put off clothes that are sewn, 
and put on special garments called izar and rida, both of white stuff. 
On his feet a man may only wear sandals. 

4. Performing two rdkas , when putting oneself into a state of iliram . 
But it is preferable to do this latter only when about to continue tho 
journey to Mecca, whether on foot or not; only one author considers 
that the state of iliram should follow immediately upon the two rakas. 

It is recommended to a person who has put himself in a state of 
iliram to repeat frequently and aloud the words “labaika,” etc., 
especially when changing his position, c.g. mounting a horse or dis¬ 
mounting, ascending or descending some elevation, or when rejoining 
a caravan ; but not during the circuit of the Kaba. However, according 
to the earlier idea of Shafii, the formula is commendable also when 
making this circuit, provided it is not said aloud. It is composed of 
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the following words :—“ Behold me, 0 God, behold me, behold me. 
No one shareth Thy power. To Thee the glory, the riches, the empire 
of the world. No one shareth Thy power.” On seeing anything 
astonishing one says : “ Behold me, of a truth the true life is that of the 
other world.” After pronouncing this formula the believer adds a 
prayer for the Prophet, and lastly beseeches God to permit him to enter 
Paradise to show Himself satisfied with him, and grant him escape 
from everlasting fire. 


CHAPTER IV.—ENTRY INTO MECCA 

Section 1 

It is preferable— 

1. To make one’s entry into the holy city before the halt at Mount 
Arafa. 

2. To take a bath at Zu Tuiva , if arriving by the Medina road. 

3. To make one’s entry near the place called Thaniya Kada . 

On first catching sight of the Kaba or sanctuary one exclaims, “ 0 
God, may this temple grow in glory and grandeur, esteem and veneration. 
May the number of those that extol its greatness and grandeur exceed 
the number of those that come hither, as pilgrims and visitors, to praise 
its worth and distinction, its glory and magnificence. 0 God, salvation 
cometh from Thee ; make us live in faith.” The mosque built round 
the Kaba is then entered by the gate called the Banu Shaiba, and one 
begins at once to make the circuits called “ of arrival.” These circuits 
are specially prescribed for the pilgrim who has made his entry into the 
holy city before attending the ceremony at Mount Arafa. When one 
enters the city without any idea of accomplishing a pilgrimage or visit, 
it is none the less commendable_to put oneself into a state of Hiram for 
one or other of these acts of devotion. According to one jurist this is 
even a matter of rigorous observation; unless one is continually going 
in and out of Mecca, e.g. as a woodcutter or hunter. 


Section 2 

The circuits, of whatever category they may be, consist of obligatory 
practices, and of practices introduced by the Sonna. 

The obligatory practices are as follows :— 

1. To cover the shameful parts. 

2. To be exempt from all filth and impurity. Any impurity incurred 
by the believer during the circuits necessitates ritual ablution or a bath, 
after which the circuit may be continued from where it was left off. 
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According to the opinion of one jurist, it must be begun all over again 
from the beginning. 

3. To keep the sanctuary on one’s left hand. 

4. To begin the circuit from the place in the Kaba inclosing the Black 
Stone ; and to face this stone with all the front of the body each time 
it is passed. A circuit begun at any other place does not count, and if 
the believer has in such way arrived at the Black Stone, he should begin 
a new circuit from there. Neither does a circuit count if one has walked 
upon the Shazarwanov basement of the sanctuary, nor if one has touched 
the wall of the sanctuary with the hand by stretching out the arm above 
the Shamrwan , nor if one has passed, on one’s way, through the two 
entries of the Hijr . However, authorities are not all agreed as to the 
touching of the wall. 

5. To make the circuit of the Kaba seven times, without leaving the 
mosque that surrounds it. 

The practices introduced by the Sonna are as follows * 

1. Making the circuit on foot. 

2. Beginning each circuit by touching the Black Stone with the hand, 
the lips and the forehead. If the crowd of devout people prevents one 
touching the stone with lips and forehead, it is enough to touch it with 
the hand and then kiss the hand. If necessary it can suffice to point 
the finger at the Black Stone. 

3. Not touching the corner stones on the Syrian side of the Kaba, 
i.c. those placed at the north and west corners. As to the corner stone 
on the Yemen side, i.e. the south corner, one places one’s hand upon it, 
and then simply kisses the hand. 

4. Beginning a circuit by uttering the following formula :—“ In the 
name of God ; God is great; 0 God, I believe in Thee ; I declare the 
truth to be in Thy Book ; I trust in that which Thou hast promised ; 
and I conform to the practices of Thy Prophet Muhammad, to whom 
grant Thy grace and blessing.’ 5 

5. When opposite the door of the sanctuary pronouncing this formula: 
“ 0 God, this temple is Thy dwelling; this sacred territory belongs to 
Thee ; the security found here comes from Thee ; and this is the place 
to seek refuge with Thee from fire everlasting.” To this formula an 
invocation may be added if so desired. An invocation believed to have 
been used by the Prophet is to be preferred to a recitation from the 
Koran, but not one not so derived. 

6. Making the first three circuits in the way called ramal , i.e . with 
short quick steps, and the others at an ordinary pace. This rule is 
specially to be observed when one is going, immediately after the seven 
circuits, to perform the ritual walk between the hills Safa and Marwa ; 
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and, according to one authority, when performing the circuits called 
“ of arrival.” 

7. Saying, during the ramcd, “ 0 God, may this pilgrimage be looked 
upon with favour by Thee ; may my sins be pardoned ; and may the 
walk that I am about to perform be agreeable to Thee.” 

8. Wrapping oneself with one’s rida in the manner called idtiba, 
during the ramal; ffas also when executing the ritual walk. The 
idtiba consists in passing the middle of the rida under the right arm- 
pit, and putting the two ends over the left shoulder, so that the right 
shoulder is left bare. The ramal and the idtiba are not prescribed for 
women. 

9. Keeping in the circuits as close to the sanctuary as possible, 
unless the crowd of devout people prevents the ramal being possible, 
in which case it is better to perform the circuits at a little distance. 
But if it is feared to come thus into immediate contact with women, it 
is preferable not to execute the ramal , and to perform all the circuits 
at an ordinary pace, keeping near the Kaba. 

10. Performing the successive circuits uninterruptedly. 

11. After finishing the circuits, performing two rakas , placing oneself 
behind the Mdkam Ibrahim. The recitation in each consists respectively 
of Chapters 109 and 112 of the Koran. 

When accomplishing the circuits at night, the above-mentioned 
formulas, etc., are uttered aloud. According to one jurist the last two 
practices. Nos. 11 and 12, are obligatory, and not merely precepts of 
the Sonna. When a person in a state of ihram is carried round the 
sanctuary by another not in that condition, the circuit counts for the 
person carried. The same if the bearer also is in a state of ihravi, and 
has already performed the circuits on his own account, flf, however, 
a person who has not yet accomplished the circuits, though in a state 
of ihravi , carries round the sanctuary another in like state, the circuit 
counts for the person carried if such is the intention of the bearer ; but 
if the latter’s intention is to perform the circuit either for himself alone, 
or for himself and the person carried, the circuit counts only for himself. 


Section 3 

After finishing the circuits and the prayer, one touches the Black 
Stone with the right hand, and then kisses that hand. Then one leaves 
the mosque by the gate called the gate of Safa in order to perform the 
ritual walk, a ceremony which consists in traversing seven times the 
distance between the hills of Safa and Marwa, beginning at the former. 
This walk may be taken either just after the final circuits, or after those 
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44 of arrival.” But it must not bo separated from the latter by the halt 
at Mount Arafa. In any ease the walk is only dono once ; and if accom¬ 
plished immediately after the circuits 44 of arrival ” it is not repeated 
again after the final circuits. It is commendable— 

1. To mount the hill of Safa and that of Marwa to the height of six 
feet, saying : 44 God is great, God is great, God is great; glory to God ; 
God is great for having led us hither, and Ho is worthy to be praised 
for His goodness towards us ; there is no God but He that is the One, 
whose power none sharcth. To Him bo the empire of the world ,* to 
Him the glory. It is He, the Beneficent, that giveth life and death from 
His hand ; He is the Almighty.” Then one offers up a prayer, either for 
some spiritual, or for some worldly, benefit. [These glorifyings and 
prayers are repeated twice or even thrice.] 

2. To walk at an ordinary pace at the beginning and end of the road, 
but to run in the middle. The places where the speed should bo altered 
are indicated. 


Section 4 

It is recommended that the imam or his substitute should preach a 
sermon at Mecca on the soventh day of the month of Zul-Hijja , after 
midday prayer. It consists of a single discourse exhorting the congre¬ 
gation to proceed next morning to Mina and obtain information as to 
the ceremonies about to be performed. Next morning the preacher 
sets out for Mina, followed by the pilgrims. There they pass the night, 
and as soon as the sun is risen proceed to Mount Arafa. [The pilgrims 
do not go straight there, but stop on the way at Namira near Mount 
Arafa, until the sun begins to decline.] 

On Mount Arafa, as soon as the sun begins to decline, the imam 
preaches two sermons, and then accomplishes with the congregation 
the midday and afternoon prayers combined. The audience remains 
tlioro until sunset glorifying God and offering prayer, and uttering 
many times the confession of faith. After sunset one goes to Mozdalifa 
and performs evening prayer and the prayer of the night combined, the 
former being said late. 

For the validity of the halt at Arafa, the law insists absolutely that 
ono must actually have been on some part of the mountain bearing that 
name ; even if only for some other reason, as to seek a fugitive slave. 
It is necessary that one should be capable of taking part in religious 
ceremonies in general, and not in a fainting condition ; while, on the 
other hand, there is no objection to sleeping upon the sacred mountain. 
The legal time for the halt at Arafa begins on the day bearing that name, 
from the moment the sun begins to decline ; ffand it lasts until dawn 
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on the next day, called yum-en-nahr, or day of the immolation of victims. 
A person quitting the assemblage on Mount Arafa, and not returning 
before sunset, owes for this contravention an expiatory sacrifice ; but 
the observance of this precept is merely commendable ; only a single 
author maintains it to be obligatory. If one returns to Mount Arafa 
before sunset one cannot bo blamed, fnor even if it bo only during the 
night. The believers who by mistake have only been on Mount Arafa 
the tenth day of the sacred month have none the less fulfilled their duty, 
unless their number was inferior to the number of devout persons 
ordinarily there at that time, in which case their halt counts only as an 
act performed late. Those who halt at Arafa on the eighth of the month, 
and perceive then error before the time prescribed for the ceremony has 
gone by, should repeat their act of devotion at the legal time, flf they 
perceive it too late they must still satisfy the requirements of the law by 
way of reparation. 


Section 5 

The night is passed at Mozdalifa. A pilgrim who quits this village 
before or after midnight has not failed in his duty, provided he returns 
beforo the dawn. Only the pilgrim who is not there in the second half 
of the night, owes an expiatory sacrifice ; though the necessity of this 
sacrifice has been considered doubtful as in the case of that already 
mentioned with regard to Arafa. 

The Sonna prescribes that women and weak men should start early 
for Mina, but not before midnight. The other pilgrims remain at 
Mozdalifa, and as soon as possible after morning prayer they set out for 
Mina, taking with them from Mozdalifa pebbles for the lapidation. On 
arrival at the place called A1 Mashar al haram, they halt until dawn, 
uttering invocations. Then they proceed to Mina, where they arrive 
a little after sunrise. There each pilgrim must throw seven pebbles on 
a heap of stones called jamrat-al-akab a. During this ceremony the cries 
of labaika are momentarily interrupted, and replaced at each cast by 
“ God is great.” Any person who has brought a victim should immolate 
if after the lapidation. 

Next one has one’s head shaved or one’s hair cut, the former being 
preferable, though women may content themselves with the second. 
**This shaving or hair-cutting is an essential part of the ceremonies, 
whether of a pilgrimage or of a visit. Three hairs at least must fall under 
the razor or the scissors, or be pulled out or burnt. The cutting may be 
effected either at the end of the hail's or at the roots. It is even recom¬ 
mended to a perfectly bald person to have the razor passed at least once 
over his head. After the liair has been cut or shaved, one returns to 
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Mecca to accomplish the final circuits, and the walk if not yet taken. 
Then one returns to Mina for the third time. 

The Sonna insists upon observing the proper order of the ceremonies 
—lapidation, immolation, head-shaving or hair-cutting, circuits—as they 
have been described. One may lawfully proceed to accomplish any of 
them from midnight preceding the day called yum-en-nahr , i.e. of the 
sacrifice of victims. For the immolation there is no prescribed time. 
The time allowed for the lapidation lasts until the end of the yum-en- 
nahr . [ffThe immolation should take place on the yim-en-nahr , as 
Rafii himself points out at the end of the next chapter.] For head¬ 
shaving or hair-cutting, for the circuits, and for the walk, no time is 
prescribed by the law. 

When we said above that the act of shaving the head or cutting the 
hair is an offering to God, we should have added that after accomplishing 
the lapidation and this offering, the pilgrim lias recovered the first 
degree of his tahallol or normal condition ; ho can dress as usual, shave, 
pare his nails, *and even go hunting or execute a marriage contract. 
[*A marriage contract is still forbidden him. When the pilgrim has 
accomplished the final circuits, he has then entirely recovered his normal 
condition. He can do, after that, everything that was prohibited him 
on account of his state of ihram.~\ 


Section 6 

On his return to Mina the pilgrim passes there the next two nights, 
those i.e. separating the three days called ayyam-at-tashrik , and repeats 
each day the lapidation at the jamrat-al-akaba, and at the two other 
heaps of stones in the vicinity, each lapidation consisting of seven dis¬ 
tinct casts. It is permissible to leave Mina on the second of the ayyam - 
at-tashrik before sunset, after the lapidation, without waiting to pass the 
night of the third day. Only, if the departure does not take place until 
after sunset, then the night must be passed at Mina and next day’s 
lapidation duly performed. The lapidation on the ayyam-at-tashrik 
may be commenced as soon as the sun has begun to decline ; and must 
be finished before sunset, or, according to others, before the appearance 
of dawn on the morrow. 

The following are conditions for the validity of the lapidation :— 

1. That it is accomplished in seven successive casts, one by one. 

2. Observing the proper order of the different heaps of stone. 

3. That the stones thrown are pebbles. 

4. That they are really thrown. It is not enough to deposit them 
at the place mentioned. 




118 


MINHA.T ET TALIBIN 


The Sonna has introduced the practice of employing pebbles of 
ordinary size. The law does not require : (1) that the stones should 
remain where they are thrown; or (2) that the person performing the 
lapidation should immediately leave the stone-heap. 

A person who has not enough strength to accomplish himself the 
ceremony of lapidation should ask another to do it for him. *Any one 
who has omitted the lapidation on the first or second day can still make 
it good on the morrow, without an expiatory sacrifice. This sacrifice 
is, however, formally prescribed for any one who omits the lapidations 
altogether. According to our school an expiatory sacrifice is due if 
three out of the seven casts have been omitted. 

The lapidations over, one may leave Mecca, after once more per¬ 
forming the circuits of the sanctuary as a farewell; a further stay in the 
holy city not being permitted. These farewell circuits are obligatory ; 
their omission requiring an expiatory sacrifice. Only a single author 
maintains they are merely prescribed by the Sonna, and that con¬ 
sequently their omission has no need to be expiated. Even, however, 
in the case of those who admit that these farewell circuits are obligatory, 
the pilgrim is allowed to be exempt from the necessity of any expiatory 
sacrifice, if, after leaving Mecca without performing them, he returns 
before having covered a distance permitting him to abridge prayer, ffbut 
not otherwise. A woman in whom menstruation manifests itself during 
her stay in Mecca, need not wait until it is over in order to perform her 
farewell circuits ; she may leave without accomplishing them. 

The Sonna has introduced a custom that the pilgrim, after taking 
part in the ceremonies we have just described, should drink the water 
of the sacred fountain Zamzam and visit the tomb of the Prophet at 
Medina. 


Section 7 

The essential elements of the pilgrimage are five : the Hiram, the 
halt on Mount Arafa, the circuits, the walk, and the act of head-shaving 
or hair-cutting—at least, according to the authorities who consider this 
last as a necessary ceremony. If one of these elements is omitted the 
pilgrimage is wholly void, and this error cannot be made up for by any 
expiatory sacrifice. The five ceremonies mentioned, with the exception 
of the halt on Mount Arafa, are also essential elements of the visit. 

The pilgrimage and the visit may be accomplished together in three 
different ways— 

1. In the way called ijrad , i.e. first performing the pilgrimage, and 
then putting oneself into a state of iliram in order to accomplish the 
visit, as if one lived at Mecca. 


THE PILGRIMAGE 


119 


2. In the way called Kiran , i.e . by putting oneself into a state of 
Hiram, for both acts of devotion, before arriving at the prescribed 
station. Ono is then considered, when accomplishing the ceremonies of 
the pilgrimage, to have performed at the same time those of the visit. 
The putting oneself into a state of Hiram in order to accomplish the visit 
in the pilgrimage months is enough to enable one to combine the two 
acts, provided that before performing the circuits one places oneself in 
a state of Hiram for the pilgrimage also ; but the inverse proceeding is 
not permitted by the law, according to the opinion maintained by 
Shafii in his second period. 

3. In the way called tamatto, i.e. by putting oneself into a state of 
Hiram for the visit, at the station indicated by the law T , and w r hilo accom¬ 
plishing this act of devotion; and then after this remaining at Mecca 
until the time of the pilgrimage and placing oneself in a state of Hiram 
for this last duty, as if one lived in the holy city. 

The first method is the best, then the third, and lastly the second, 
though one authority has maintained that the third method is the best. 
Any one who follows it, however, owes an expiatory sacrifice in the thrco 
following cases 

1. If he does not live in the neighbourhood of the Masjid-al-haram, 
or sacred mosque built round the Kaba ; i.e . when his domicile is at a 
greater distance than two days’ march. [fThis distance is not to be 
computed from Mecca, but from the boundary of the sacred territory. 

2. If the visit takes place in one of the pilgrimage months, and in the 
same year in which he performs the pilgrimage. 

3. If he has not returned to the prescribed station, in order to place 
himself in a state of Hiram for the pilgrimage. 

This expiatory sacrifice is due from the moment of entering upon a 
state of Hiram for the pilgrimage; but it is better to perform it on the 
day of the immolation of victims. The believer who is unable to 
perform the expiatory sacrifice during his stay in the sacred territory 
should fast for ten days ; i.e . threo days during the pilgrimage, pre¬ 
ferably before the day of Mount Arafa, *and the other seven on his return 
home. It is also commendable that the three and the seven should be 
consecutive days ; *and if the three first have not been observed during 
the pilgrimage, a short interval should elapse between their observance 
and that of the seven. A person choosing the second of the three 
methods must make the expiatory sacrifice, in the same way as if he had 
chosen the third. [Unless he lives in the neighbourhood of the sacred 
territory.] 
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CHAPTER V.—ACTIONS FORBIDDEN DURING IHRAM 

During ihram abstinence from the following things is obligatory :— 

1. Covering the head, even partly, with anything -whatever, except 
in ease of necessity. Nor is it permitted to wear any article of clothing 
that is sewn or woven or tied round the body, unless one has no other. 
These precepts, however, apply only to men. A woman’s face is subject 
to the same rule as a man’s head ; but a woman may wear sewn clothing, 
^except gloves. 

2. The use of scent, whether on the clothes or on the body ; and tho 
use of cosmetics for the hair or beard ; though it is not even blamablo 
to wash the body and head with mallow water. 

3. Cutting the hair or the nails. The expiatory fine of three modd 
of foodstuffs is only incurred in full when at least three hairs or three 
nails have been cut; one modd only being due for a single hair or a single 
nail, and two modd for two hairs or two nails. A person who is unable 
to observe this abstinence, should have his whole beard shaved and pay 
the expiatory fine. 

4. Coition. This act nullifies the visit always, and even the pilgrim¬ 
age if one has been guilty of it before attaining the first degree of tahallol. 
It must be expiated by the sacrifice called badana, i.e. the immolation 
of a camel, and subsidiarily a cow, or seven head of small cattle. One 
must continue to take part in the subsequent ceremonies, and must 
afterwards repeat all the ceremonies, even in the case of a supererogatory 
pilgrimage, or of a visit. fThis repetition should take place as soon as 
possible, and in any case after no long interval. 

5. Hunting any animal fit for food, other than a domestic animal. 
[This rule extends to any animal born of such animal and of one that 
may be killed.] Hunting is forbidden on all the sacred territory even 
when one is not in a state of ihram . Any one who has killed an ostrich 
must make reparation by a badana ; an antelope or a wild ass is expiated 
by the sacrifice of a cow ; a gazelle by a full-sized goat; a hare by an 
anak or goat of less than one year ; and a jerboa by a jafra or weanling 
kid. Wild animals that have not been thus appraised are expiated by 
the most suitable domestic animals, according to the opinion of two 
irreproachable experts. If the law cannot be satisfied by the sacrifice 
of an animal, one should pay the value of the animal killed. 

6. Cutting or plucking, upon the sacred territory, even if not in a 
state of ihram, any vegetable whatever that has not been sown or planted 
by man. *For cutting or plucking plants or trees one is liable for an 
expiatory sacrifice. In the ease of a large tree one owes a cow ; in the 
case of a small tree or a plant, a sheep. [Our school does not distinguish 
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between what is planted by man and what is not. One is merely per¬ 
mitted to cut the galingale, and thorny plants, such as the ausaj, etc., 
such at least is the opinion of most authorities, f One may also lawfully 
take such plants as are necessary as fodder for one’s beasts, and medicinal 
plants one may require.] 

Hunting is also forbidden in the immediate neighbourhood of Medina ; 
but a breach of this rule involves no responsibility, according to the 
opinion maintained by Shafii in his second period. 

A hunter having to expiate the killing of an animal may, at his 
choice, either— 

1. Kill the animal he owes and give the meat to the poor of the 
sacred territory ; or— 

2. Have the value of the animal he owes estimated, buy foodstuffs 
to this amount, and distribute to the poor as in 1 ; or— 

3. East a whole day for each modd of foodstuffs owed in virtue of 
alternative No. 2. 

If the animal killed is one which cannot be compensated for, No. 2 
or No. 3 must be chosen. As to the expiatory fine for shaving the 
head or cutting the hair, one may choose between the sacrifice of a slut, 
or a present of three saa of foodstuffs, in each case to the profit of six 
poor persons ; or one may fast for three days. fBut the expiatory 
sacrifice incurred for omitting some obligatory duty, such as putting 
oneself into a state of ihram at one of the stations, alwavs consists in the 
sacrifice of a sha ; and this immolation cannot be replaced by any other 
act of devotion, unless it is impossible to find a sha. In this latter case 
one may buy foodstuffs to the value of the animal for poor persons, or, 
subsidiarily, fast a day for each modd. The expiatory sacrifice due for 
not choosing the prescribed time for the halt on Mount Arafa, also 
consists of a sha , but may be replaced in the same way as for the person 
who has unlawfully followed the third way of combining the pilgrimage 
and the visit, fit must take place during the pilgrimage, which must 
be accomplished afterwards by way of reparation. On the other hand, 
the expiatory sacrifice for committing some illicit act, or for omitting 
some obligatory duty, is not confined to any legal term ; *but it must 
be performed in the sacred territory, and the meat belongs of right to 
the poor who are domiciled there. 

As to persons accomplishing the visit, the best place for them to 
perform their expiatory sacrifices is Murwa. The best place for pilgrims 
to do so is Mina. This rule applies also to the immolation of victims 
which the pilgrim or the person accomplishing the visit have brought 
to the holy city in fulfilment of a vow. ffThis immolation, like the 
others, should take place preferably on the day of the feast of victims. 
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CHAPTER VI.—CAUSES THAT PREVENT THE ACCOMPLISH¬ 
MENT OF THE PILGRIMAGE 

The believer who is prevented from continuing the ceremonies is con¬ 
sidered to be thereby released from his state of iliram, and fully restored 
to his tahallol or normal condition. Some authors, however, insist that, 
to have this result, the cause of prevention must be individual, or that 
it must apply to all the pilgrims without exception. Illness is not a 
valid cause of prevention ; **unless a right to interrupt the ceremonies 
was expressly reserved at the time the iliram was undertaken ; but a 
person who leaves his state of iliram in this way must in any case sacrifice 
a ska , at the place where the cause of prevention arose. 

[A return to a state of tahallol only occurs when the intention to do 
so is combined with a sacrifice and with the cutting of the hail’, etc.; at 
least according to the authorities who consider this last act as an essential 
ceremony. *In default of a slia, the immolation may be replaced by 
the purchase of foodstuffs to the value of the animal, and subsidiarily 
by a fast of a day for each modi . *This is the only way in which one can 
be immediately released from a state of iliram .] 

When a slave has put himself into a state of iliram without his 
master’s consent, the latter may oblige him to return to his normal 
condition. In the same way a husband may break the iliram of his 
wife, if she undertakes a supererogatory pilgrimage without his per¬ 
mission ; *and the same is the case if the pilgrimage be obligatory, 
A person who has been prevented from continuing a supererogatory 
pilgrimage is.not required to repeat it later ; but this is so in the case of 
a recognised obligatory pilgrimage. As to a pilgrimage which, though 
obligatory, has not been expressly recognised as such, it must be re¬ 
peated only if one has the power to accomplish it. 

A pilgrim who has allowed the prescribed time for the halt on Mount 
Arafa to pass by, cannot be released from his state of iliram until he 
has performed the circuits, the walk, the cutting, etc., of the hair ; 
though the obligation to accomplish these two last ceremonies has been 
called in question by one authority. In any case the believer under 
such circumstances owes an expiatory sacrifice, and must afterwards 
perform his act of devotion. 


BOOK 9—SALE OR BARTER 


CHAPTER I.—GENERAL PROVISIONS 

For the validity of a contract of sale or exchange the law requires mutual 
consent, i.e. that the vendor should make an offer of the goods, e.g. by 
saying, “ I sell you/’ or “ I make you owner ” of such and such a thing, 
and that the purchaser should declare his consent, e.g. by saying, “ I buy 
the object/ 5 “ I accept the ownership, 55 or “ I accept it. 55 There is no 
objection to the purchaser first declaring his wishes, *as by saying, 
“ Sell me such and such a thing/ 5 and the vendor replying, “ I sell it 
you/ 5 which constitutes a valid agreement. fA sale may also equally 
well be implied in words such as, “ I give you the thing for such and such 
a sum. 55 But the law forbids that any long interval should elapse 
between the declaration of the vendor and that of the purchaser ; and 
it requires the acceptance to be similar to the offer, for if one party says, 
“ I sell you the thing for one thousand debased pieces of money/ 5 and 
the other replies, “ I buy it for a thousand good pieces/ 5 there is no 
legal sale. In the case of a mute person a sign is as good as consent 
expressed in words. Each contracting party must be capable of 
managing his affairs. 

[Another condition essential to the validity of a sale is that no violence 
must be used against either party, except such as is authorised by law. 
An infidel is forbidden : (1) *to buy a copy of the Koran, or a Moslem 
slave (unless his ancestor or descendant)—the latter is freed by the mere 
fact of such purchase ; or (2) to buy weapons of war, unless he is the 
subject of a Moslem ruler.] 

There are five conditions necessary for the legal sale of any thing— 

1. It must be a pure substance. Thus, a dog cannot be sold, nor 
wine. Nor can anything that has become impure bo sold ; if it is 
impossible to remove the impurity, as in the case of impure vinegar, 
milk, or fat. 

2. It must be of some use and consequently of some value. Thus, 
vermin cannot bo sold, nor useless wild animals, nor e.g. two grains of 
corn, etc., nor an object of mere amusement like a musical instrument 
or an article only used in playing a game. As to this last category, 
however, some authors consider sale permissible if the materials have 
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an intrinsic value. fTlie sale of water is allowed, even by the banks of 
a river, and sand may be sold even in the desert. 

3. The vendor must be able to deliver it to the purchaser. Thus, 
a domestic animal or a slave that has escaped or property that has been 
misappropriated by another person cannot be sold, ffunless to a person 
able in fact to bring back the animal or slave or recover the property. 
One may not sell the half of a vase or of a sabre, for these things cannot 
be materially divided without great loss of value ; fbut this is permissible 
in the case of a piece of cloth, each portion of which retains its propor¬ 
tional value. One may not sell any pledged article without the creditor’s 
consent ; nor a slave who has committed a crime and who can conse¬ 
quently be seized by the injured party as damages. There is no objec¬ 
tion, however, to the sale of a slave who is himself in debt, *or who is 
liable to corporal punishment under the lex talionis , or otherwise. 

4. The vendor must be the real owner. The sale of another’s goods 
is null. In his first period Shafii was of a different opinion, and con¬ 
sidered the sale of another’s goods, without the knowledge of the owner, 
as a conditional sale, i.e . a sale having full legal effect if the owner 
subsequently approves of it, but not otherwise. But the sale of the 
property of a person to whose succession one will be called, and whom 
one supposes to be living, but who it subsequently transpires was dead 
at the time of the contract, is considered to be valid. 

5. The thing must be distinctly known to the two contracting parties. 
Thus “ one of two coats ” cannot be sold without determining which ; 
but one saa may be sold from a heap of grain, whether the number of 
saas in the heap is known for not. A sale cannot be effected, in block 
and without indicating the respective quantities, of “ as much com as 
can be stored in such and such a room,” nor for “ as much gold as the 
weight of such and such a stone,” nor for “ as much as so and so has 
sold his horse for,” nor for 41 a thousand pieces of money consisting 
partly of drahms and partly of dinars Where a certain quantity of 
“pieces of money” has been stipulated for, the price is considered 
sufficiently determined if one coinage only is current in the locality ; 
but where two coinages are current, the one intended must be specified. 
A particular heap of grain may legally be sold at the rate of one drahn 
the saa } though the number of saas is not known ; but if the sale is for 
“ one hundred drahms at one drahn the saa,” ffthe contract is void 
unless there are really just one hundred saas of grain. A thing sold is 
deemed to be sufficiently known to the two parties if it is in their sight 
and they have inspected it; *but a thing not there cannot be sold unless 
both parties have previously seen it. Another doctrine admits the 
validity of such a sale, but allows the purchaser the faculty of refusing 
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the goods after inspection. If the tiling sold is not there, the fact of 
previous inspection suffices in the case of things ordinarily durable for 
that interval. If the whole of a thing may bo estimated by partial 
inspection, it is enough to have seen a part, e.g. tho outside of a heap of 
grain, or a sample. This is so also in the case of a natural envelope, such 
as the rind of a pomegranate, an eggshell, or the lower covering of nuts 
and almonds. Inspection of a thing means the inspection of those 
parts of it from which its quality may be judged, f A mere description 
of the thing as in the contract of salam is not enough for an ordinary sale. 
Consequently tho salam, but not a sale, may be effected by a blind man. 
It is only, according to some jurists, when such person has become 
blind before reaching the age of discernment, that the contract of 
salam is forbidden him. 

CHAPTER II.—ILLICIT GAIN 

Foodstuffs cannot bo legally exchanged for others of the same nature, 
unless : (1) it is a cash transaction ; (2) the two quantities are equal ; 
and (8) each party takes possession of what is due to him then and there. 

If the foodstuffs exchanged are not of the same kind, e.g . corn and 
barley, the first and third conditions are still obligatory, but not tho 
second. By foodstuff is understood anything that serves for the internal 
nurture of the body, whether as principal nourishment, seasoning, fruit, 
or medicine. Flours produced from different products of the soil are 
deemed to be of different kinds, as also liquors such as oil and vinegar. 
*Tho same rule applies to meat and milk from different animals. 

Quantities are ascertained to be equal either by measure or weight, 
according to their nature—the custom of the inhabitants of the Hejaz 
at the time of the Prophet being observed with regard to this matter, 
or if it bo not known the custom of the local market. Some jurists 
maintain one must always go by the measure, others by tho weight; 
others allow choice. Money is subject to tho same rules as foodstuffs. 
Goods from which illicit gain can be derived may not be bartered for 
in a lump without specifying the exact quantity, even if after the trans¬ 
action the quantities are ascertained to be equal. Equality must bo 
ascertained when the products are mature and dry. Thus unripe dates 
cannot be bartered for other dates, ripe or unripe ; nor grapes for 
grapes or raisins. Products not intended to be dried, like cucumbers 
and some kinds of grapes, may not be exchanged at all with others of 
the same nature. Only one authority maintains that in this case an 
equality ascertained after plucking suffices to render the exchange 
valid. Equality cannot be ascertained after the substances have been 
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converted, into flour, ptisan or bread ; but only when the grains are still 
intact. However, in the case of oleaginous plants like sesame, equality 
can be ascertained either when the grains are still intact or after pre¬ 
paring the oil; or in the case of raisins either while dry or after the 
preparation of vinegar or must. As to milk one has the choice between 
its ordinary state, butter or skimmed milk; but not in any other con¬ 
dition, such as cheese or aJcit . Equality cannot be ascertained after 
products have been cooked, fried, or roasted ; but there is no objection 
to their being heated in order to separate them from other substances, 
as in the case of honey or butter from which wax or milk has thus been 
extracted. 

A sale is void if the prohibition of illicit gain has been violated by 
both parties, or by one only. No distinction is made between the 
exchange of products of a different nature and of a different species. 
Thus one cannot barter a modd of preserved dates and a drahm for a 
modd of the same substance and a drahm , nor a modd of this substance 
and a drahm for two modds or two drahms, nor a certain quantity of good 
and debased coin for the same quantity of good or debased com. it is 
forbidden to barter meat for an animal, whether of the same kind as 
the meat, *or not, and whether eatable or not. 


CHAPTER III.—OTHER ILLICIT' SALES 

Section 1 

The Prophet has forbidden the following sales :— 

1. The sale of the services of a male animal required to cover a female. 
According to some authors this prohibition relates to the sale of male 
sperm, while according to others it refers to payment for the uso of the 
male. Sperm may not be sold at all, whether the transaction is called 
a salo for a hire. 

2. The sale of younglings to be brought forth later from the foetus 
of an animal. No object may be sold by stipulating that the price shall 
not become due until such and such a foetus bears young. 

3. The salo of an embryo, i.c. of what a female animal bears in 
the womb. 

4. The sale of the product of a future project, ix . of a being still 
within the loins of the male. 

5. A “ touch ” sale, expression which means : (a) the sale, ix. of a 
piece of cloth already folded, that is bought by merely touching it, and 
renouncing in advance the right of option accorded by law after seeing 
it; or ( b ) a sale concluded by saying, “ When you have touched this 
coat I have sold it you.” 
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6. A “ throw ” sale, i.e. if two persons mutually exchange then- 
goods, and the sale is effected by this alone, without any preliminary 
examination on either side. 

7. A “stone 55 sale ; effected by saying, “ Of these pieces of cloth 
I sell you the one upon which falls this stone thrown in the air ” ; or a 
sale that becomes irrevocable by throwing a stone ; or by stipulating, 
“ I sell you such and such an object, and you will have a right of option 
until I have thrown this stone.” 

8. A “ double-face sale ” ; i.e. one effected by the words, “ I sell you 
such and such an object, either for one thousand pieces of money in cash, 
or for two thousand at the end of a year ” ; or, “ I sell you this slave 
for one thousand, if you will sell me your house for the same amount.” 

9. Any “ qualified ” sale ; i.e. a sale on condition that the purchaser 
will sell or lend some other object to the vendor ; or the purchase of a 
cultivated field on condition that the vendor will reap the harvest; or 
the purchase of a piece of cloth on condition that the vendor will make a 
coat out of it. j*All these kinds of conditional sales are null. 

The law does not forbid at a sale the stipulation of conditions that 
merely modify it, and do not affect the contract itself; such as—a 
reservation of a right of option ; a stipulation that the vendor shall not 
bo held to guarantee the absence of redhibitory defects ; a reservation 
uf the right of plucking fruit; the stipulation of a term for payment, of 
a security or of a personal guarantee for the payment of the price agreed 
upon, if it is not a cash transaction—provided always that there is no 
uncertainty as to the term, the security or the guarantee. It may also 
be stipulated that payment bo made in the presence of witnesses, fwith- 
out its being necessary at that time to designate the witnesses by name. 
If, under these circumstances, the purchaser does not deposit the neces¬ 
sary security, or the person designated does not bring it, the vendor has 
the right to relinquish the contract. **The sale of a slave on condition 
that he will be freed, is quite valid ; fand the vendor has the right to 
proceed against the purchaser to enforce the enfranchisement agreed 
upon, f On the other hand, the salo would not be valid if the vendor 
reserved a right of ownership after the enfranchisement, or stipulated 
that the enfranchisement should be by will, or contract, or at some futuro 
time, e.(j . a month. 

The following stipulations are considered admissible :— 

1. Any condition resulting from the very nature of the sale, such as 
taking possession, or redhibition ; or even a condition without any 
reasonable object (itself without effect), as, e.g. to take only a certain 
kind of food. 

2. A stipulation that goods should have some special, useful quality, 
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as, e.<j. that a slave should know how to write, or that a beast should be 
with young, or have milk in the udder. Such stipulation confers on the 
party insisting on it the right to withdraw from the contract if the thing 
sold has not the stipulated quality. According to a single jurist a 
stipulation that a beast should be with young nullifies a contract. 

f On the other hand, the law regards as null the sale “ of a beast or a 
slave with the embryo.” It prohibits the sale either of the embryo 
alone, or of the beast or the slave “ without its embryo.” It is illicit to 
sell in any way a slave pregnant with a free child. When a female is 
sold, the embryo is ipso facto comprised in the transaction. 


Section 2 

Some kinds of sales, though forbidden by the Prophet, are not neces¬ 
sarily null when concluded ; the prohibition referring only to accessory 
circumstances, not to the essence of the contract. Amongst these are 
cited the following :— 

1. A sale concluded between a townsman and an inhabitant of the 
desert or of the country, in the following circumstances :— (a) when the 
townsman sees a stranger arrive with objects of prime and general 
necessity for sale at the current rate of tho day, and is able to persuade 
him to transfer the whole to himself, with the avowed object of retailing 
them at a higher price ; and (b) when the townsman goes out to meet 
people bringing their goods to town, and buys these products before 
they are aware of the current rate. On learning the fraud of which they 
have been victims these people have even the right to cancel the contract. 

2. Outbidding ; i.e . it is forbidden to outbid, as soon as the vendor 
has accepted the offer of another person, oven though this may not yet 
be irrevocable. 

8. A sale or purchase effected with the object of supplanting a com¬ 
petitor. It is blamablo to persuade a purchaser to cancel a revocable 
sale, in order to sell him a similar object; or to persuade a vendor to 
cancel a contract, in order to be able to buy the thing oneself. 

4. Trickery, consisting in offering a higher price for something, not 
in order to obtain it but with the object of deceiving another person as 
to its value. fUnder these circumstances, however, the person cheated 
has no right to cancel the sale. 

5. A sale of dates or grapes to make wine of. 

The law does not permit the sale of a female slave that involves her 
separation from her child before the latter has attained the age of dis¬ 
cernment, or—according to one authority—the age of puberty. *Any 
salo or donation involving such separation is null. 
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A sale is also considered illegal wliero one buys goods giving at the 
same time a sum of money as earnest, which sum becomes part of the 
price if the purchaser is satisfied with the things, but is otherwise con¬ 
sidered as a gift to the vendor. 


Section 3 

In the case of a sale of two objects at the same time, the sale of one 
of which is illegal, c.g. a sale of vinegar and wine, or of a slave and a 
freeman, or of one’s own slave and that of another person, or of a slave 
without the consent of another co-proprietor, *the contract is valid 
with regard to what has been legally sold, without prejudice to the 
purchaser’s right, if ignorant of the circumstances, to cancel the sale. 
Even if he knew of it, or would prefer the contract to remain valid, he 
has a right to claim a proportional diminution of the total price agreed 
upon. A single authority maintains that the purchaser cannot insist 
upon any such diminution if he prefers to keep the object which has been 
legally sold him. A vendor can never cancel a contract of this sort. 
The sale of two slaves is not ipso facto cancelled by the accidental death 
of one, before the purchaser has taken possession, at least according to 
our rite ; but the purchaser may decline to fulfil the contract, or, if he 
prefer, claim a proportional reduction of the price. 

^Contracts of different kinds may be combined, as e.g. a contract of 
hiring with a sale or with a salam contract. In such a case the price 
agreed upon is divided proportionally between the obligations under¬ 
taken. Even in the case of a sale combined with a marriage contract, 
not only is the validity of the marriage admitted, *but also that of the 
sale, and of the stipulation of dower. Whether in any case there is a 
combination or a plurality of contracts depends upon whether one price 
only lias been stipulated, or a separate and distinct price for each 
contract. If it is said, “ I sell you this for so much and that for so much,” 
two bargains have been concluded. Subject to this rule plurality may 
also be determined by the number of persons taking part in the trans¬ 
action as vendors or purchasers ; and if two persons appoint one person 
to act for them, or one person appoint tw r o agents, fit is the number of 
these agents that must be considered. 


CHAPTER IV.—RIGHT OP OPTION OR CANCELLATION 

Section 1 

The right of option, called majlis y i.e . “ of the sitting,” is the inalienable 
right to cancel a contract concluded by both parties, so long as they have 
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not yet separated. This right of option obtains for all agreements of 
the nature of a sale, e.g . exchange of gold or silver or of foodstuffs, the 
contract of salam, inoro transfer of a thing purchased, sharing, com¬ 
promise for an equivalent, etc. It even exists if one purchases a slave 
of whom one is the ancestor or the descendant, and whose enfranchise¬ 
ment consequently take place ipso facto on that purchase. When, in 
these circumstances, it is admitted that the ownership of the slave 
remains with the vendor as long as the right of option lasts, or even that 
it remains in suspense during that interval, the doctrine must also be 
admitted that either of the contracting parties can cancel the agreement 
upon the spot. But if, on the contrary, it is held that the ownership of 
the slave is at once transferred to the purchaser by his taking possession, 
then it follows that the vendor alone enjoys a right of option. No such 
option exists in the delivery of a debt, nor in a marriage contract, nor hi 
a gift, fwhether accompanied or not by a remuneration, jnor in the 
exercise of a right of pre-emption, fnor in a contract of hiring, nor in a 
farm lease, nor in stipulating dower. 

Neither does a right of option exist in the folio whig two cases :— 

1. If the parties declare their approval of the contract. If only one 
does so, he loses his right of option, but that of the other party remains, 
until he makes a similar declaration. 

2. If the parties separate without any express reservation. A right 
of option remains, however, as long as the separation has not taken place ; 
even though the parties remain together for a long time, or get up and 
walk about together. Custom indicates what is to be understood by the 
word “ separation.’’ 

fin the case of sudden death of one of the parties, his right of option 
is transferred to his heir; similarly, in a case of sudden madness the 
right passes to the curator. If proceedings are taken and one party 
asserts and the other denies the fact of separation or cancellation, the 
presumption is in favour of the one that denies. 


Section 2 

The contracting parties may by special stipulation reserve a right 
of conventional option, i.e. the faculty of cancelling the contract within 
a certain time. Such stipulation may be made either by one of the con¬ 
tracting parties or by both. It is admissible in all agreements of the 
nature of a contract of sale, except only those in which possession must 
be taken upon the spot, as in the exchange of goods subject to the pro¬ 
hibition of illicit gain, and in the contract of salam . The faculty can 
only be reserved for a specified time, not exceeding three days, from the 
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conclusion of the bargain, or—according to others—from the separation 
of tho parties. 

*The ownership of the thing sold remains with the vendor, if a right 
of option has been stipulated by him; or with the purchaser if tho 
stipulation was his ; and it remains in suspense if both made the 
stipulation. However, if the contract is not subsequently cancelled by 
an exercise of the right of option, the ownership of the goods is considered 
to have been the purchaser’s from the time the bargain was concluded ; 
while if, on the contrary, the contract is cancelled, the vendor’s ownership 
is considered to have been uninterrupted. 

Cancellation or approval of a sale concluded under reservation of a 
right of option should be announced in explicit terms, such as, “ I wish 
the bargain to be cancelled,” or “ suppressed,” or that “ the goods be 
returned ” ; or “ I approve the contract,” or “ I wish it to be carried 
out.” Cancellation may also be manifested by facts indicating that one 
considers oneself owner of the goods, e.g. by cohabitation between the 
vendor and the slave he has sold, or by her enfranchisement; as also 
by a second sale of the goods, or by hiring them to another person, or 
by giving in marriage a female slave, fSimilar acts on the part of the 
purchaser are considered as showing that he approves the bargain con¬ 
cluded ; but exposing the goods for sale does not constitute an act of 
ownership, either on the part of the vendor or the purchaser, and con¬ 
sequently does not suffice to establish approval or cancellation. 


Section 3 (1) 

A purchaser has a right of option on account of defects in the thing 
bought, of which he has become aware only after taking possession, but 
which existed previously. The following, for instance, are redhibitory 
defects in a slave :—castration ; tendency to debauchery, theft or 
desertion ; incapacity to retain urine when lying down ; a bad breath ; 
a fetid odour from the armpits. An animal such as a horse or mule, 
etc., is considered to have redhibitory defects, if it is stubborn or bites. 
In a word any defect is called redhibitory that affects the substance or 
the value of the thing sold in such a way as to render it unfit for the use 
to which it is lawfully destined, at any rate if the object is usually exempt 
from such defect. No distinction is made between defects already 
existing at the time of the contract and those that may occur later ; but 
defects originating after taking possession cannot give rise to 
redhibitory option ; unless they are tho consequence of some previous 
fact, e.g. if some bodily member of a slave has to be amputated under the 
law of talion for a crime committed before taking possession, fin this 
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latter case the slave may be returned to the vendor ; but not if he dies 
of an already contracted malady. fOn the other hand, redhibition is 
admissible if the slave has to be put to death for previously abjuring 
Islam. 

*A sale under an express condition that the vendor shall not be 
responsible for redhibitory defects is permitted only in the case of animals 
and slaves, and only in regard to hidden defects existing at the time of 
the contract unknown to the vendor, who is otherwise fully responsible. 
Thus this stipulation does not affect the vendor’s responsibility for 
defects supervening between the conclusion of the contract and taking 
possession ; ffor this responsibility cannot be excluded from the agree¬ 
ment under any pretext, as during that interval the goods are at his 
risk and peril. 

Should the purchaser not become aware of certain redhibitory defects 
until after the accidental loss of an object of which he has taken posses¬ 
sion, or until after enfranchising a slave, he can still none the less sue 
the vendor for damages, i.e. he can claim a proportional reduction in the 
price. fUnder these circumstances the value of the object is reckoned 
at the lowest rate obtaining between the contract and taking possession. 
x\nd the right of redhibition remains also in the case of accidental loss 
of what has been given by way of price, in which case the purchaser can 
still none the less return any defective articles he may have received, 
and claim either objects analogous to those he gave by way of price or 
the value of those objects. But where a purchaser perceives the exist¬ 
ence of defects only after transferring the property to a third person, 
fhe is not entitled to any damage ; though the right of redhibition is 
renewed if the property returns to the ownership of the first purchaser. 
However, according to some, this last rule applies only to the case where 
an article is returned to the first purchaser by reason of redhibition. 

Bedhibition should be effected without delay, as quickly as custom 
requires. It is understood that if one becomes aware of some such 
defect while praying or at a meal, redhibition may be deferred until one 
has finished ; or until daybreak, if it occurs during the night. If the 
vendor or his agent is in the place the article should be re tinned either 
by the purchaser or some one acting on his behalf. But it is better not 
to concern oneself about the vendor but take the matter at once before 
the court. If the vendor is absent and has no representative in the place, 
there is all the more reason to adopt this latter course, flf possible, 
witnesses should be called to prove the fact of redhibition, and they 
should look after the object until it has been restored to the vendor or to 
the Court, flf it is impossible to call witnesses, cancellation need not be 
pronounced before meeting the vendor or his agent or coming into court. 
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After discovering redhibitory defects, use of the thing bought is 
absolutely forbidden. Thus the right of redhibition is lost if one con¬ 
tinues to make use of the services of a purchased slave, or even if one 
leaves the saddle or shabrack on the back of a mount. But it is per¬ 
missible to ride an animal back to the vendor if it is so mischievous one 
can neither lead nor drive it. In every case where the purchaser loses 
his right of redhibition in consequence of his own fault or negligence, 
he loses also all claim to damage. 

The right of simply returning the defective article ceases when the 
latter is allowed to deteriorate still further in possession of the pur¬ 
chaser ; unless the vendor consents to take it back as if no deterioration 
had occurred, in which case the purchaser may either return it or keep it 
without compensation on the part of the vendor. But if, on the con¬ 
trary, in consequence of the deterioration, the vendor declines to take 
back the object sold, the purchaser can only force him to do so if he offers 
to pay compensation for the further deterioration while in his possession ; 
or he can, if he prefer, keep the thing himself and claim damages for the 
original redhibitory defects for which the vendor was responsible. If 
the parties are in agreement as to the best way of arranging their 
difficulties in the matter, no one has any right to force them to adopt 
any other ; fbut otherwise the court should authorise the arrangement 
proposed by the actual possessor who wishes to keep the thing in dispute. 
The purchaser should also inform the vendor without delay of any 
accident that may befall the article sold, so that the latter may be able 
to declare his wishes ; for if the purchaser puts off doing this, without 
valid excuse, he loses both his right of redhibition and his right to claim 
damage. If damage to the thing sold is necessary before redhibitory 
defects can be discovered, as for instance in the case of an egg, a coconut, 
or a melon, and one is not aware of the noisome or rotten condition of the 
thing until it is opened, right of redhibition remains intact, *and one is 
not liable for damage. But if it is possible to ascertain the existence of 
redhibitory defects in some way that does less damage to the goods, then 
the general rule relating to defects supervening after taking possession 
must be observed. 


Section 3 (2) 

Where two slaves with redhibitory defects have been bought 
together, both should be returned to the vendor. *Even if only one of 
the two is affected, both must be returned ; and the vendor may refuse 
to accept the one without the other. If a slave with some redhibitory 
defect has been bought from two co-proprietors, each may be pro¬ 
ceeded against in proportion to his share ; *and, similarly, if two persons 
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have purchased a slave from another, each may sue on his own 
account. 

Where defects are asserted by the purchaser and denied by the 
vendor, the presumption is in favour of the latter, provided he confirms 
his statement on oath. 

Any increase which continues to form part of the object bought, 
e.g. the fattening of an animal, must be returned with it in case of 
redhibition ; but things that exist separately from it, such as the 
young of an animal, or the rent of a house, are unaffected. These 
latter belong to the purchaser, whether the redhibition takes place 
after he has taken possession for before. But children or young 
animals born of a mother already pregnant at the time of the contract 
must be returned. 

Employing a slave as a domestic servant, or cohabiting with one 
not virgin does not prevent redhibition, provided of course the purchaser 
was at the time unaware of the defects. On the other hand, the 
deflowering of a girl after taking possession is considered a damage that 
renders simple redhibition impossible ; if done before taking possession 
this even constitutes a crime against the property of another. 


Section 4 

It is rigorously forbidden to sell an animal put aside for a few days 
in order to increase the amount of its milk at the moment of sale. Such 
fraud gives the purchaser a right of cancellation, provided he makes use 
of it without delay. According to some authorities the right can still 
be exercised three days after discovery. If the purchaser has already 
consumed the milk from the animal, he should return the beast to the 
vendor together with a saa of dry dates, or—according to some—a saa 
of any kind of foodstuff forming the main ordinary nourishment in that 
locality. fA saa is the amount due, however much milk has been 
consumed. And this right of cancellation is not limited to cattle, but 
admitted for all animals serving for nourishment, and also for a female 
slave and a she-ass. Only, in these cases, it is not necessary to pay the 
vendor any compensation for loss of milk,—though this has been 
contested as to the female slave. 

The following acts are considered to be of the nature of fraud and to 
give rise to a right of cancellation of sale :— 

1. Damming irrigation water or mill water in order to let it flow at 
the moment of sale. 

2. Painting the face of a female slave red, or dyeing her hair black, 
or curling it. 
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fBut dirtying a slave’s clothes with ink, to make a purchaser believe 
he knows how to write, is no ground of cancellation. 

CHAPTER V.—PROPERTY SOLD, BEFORE THE PURCHASER 

HAS TAKEN POSSESSION 

Section 1 

The vendor is responsible for the thing sold, until the purchaser has 
taken possession ; so that if it is accidentally lost, the contract is if so 
facto cancelled, and the price need not be paid. *The purchaser cannot 
relieve the vendor of this obligation, as it is a rule of public interest. 
However, if the loss has been caused voluntarily and knowingly by the 
purchaser, this circumstance is considered to amount to a taking 
possession by him, and the responsibility consequently devolves upon 
him. But in the contrary case, i.e. if the purchaser has caused the loss 
involuntarily, there is the same divergence amongst authorities as with 
regard to a person who involuntarily eats food unlawfully taken from 
him by his host. The same rule that obtains in case of casual loss is 
applied by our rite to loss caused by the vendor ; *but loss caused by a 
third person does not necessarily imply a dissolution of the contract, 
but confers on the purchaser the right of either demanding the execution 
of the engagement or of withdrawing from it. In the first case the 
purchaser, in the second the vendor, can proceed against the third person. 

If it is not a case of total loss, but only of a deterioration in the value 
of the object sold, the law establishes the following distinctions :— 
When the deterioration accidentally supervenes before talcing pos¬ 
session, and the purchaser declares he does not wish to make it a ground 
of cancellation, he cannot claim to have a part of the price remitted ; 
and still less of course where the deterioration is caused by himself. 
On the other hand, deterioration caused by a third person confers on a 
purchaser a right of cancellation ; or, if he does not wish to withdraw* 
from the agreement, a right of proceeding against that third person. 
If deterioration has been caused by the vendor, our rite prescribes that 
the purchaser may choose between a cancellation and an execution of 
the contract, both without any claim to damage. 

A purchaser is forbidden to resell anything bought before he has 
taken possession of it; whether the second sale be to the original vendor 
or to some one else. Hiring, pledging or giving is prohibited as much 
as selling, so long as possession has not been taken ; but the enfranchise¬ 
ment of a slave may take place first. What is given in exchange for 
goods, by way of price, is subject to the same law as the goods them¬ 
selves, at least if it is a certain definite object ; that is to say that the 
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vendor cannot transfer its ownership to any one else before taking 
possession. 

On the other hand, one may lawfully alienate, even before really 
taking possession, the following :— 

1. What one has temporarily entrusted to the care of another by 
way of deposit. 

2. Funds contributed to a society or company. 

3. Funds contributed to a joint stock company. 

4. A thing pledged, if one has paid the debt. 

5. Property inherited. 

6. The balance due from a guardian upon the majority of a minor. 

7. An article one has lent for use. 

8. Property bought at an auction sale. 

For one is already owner of these things before actually taking 
possession. 

Before taking possession it is unlawful to sell foodstuffs upon which 
one has advanced money, or to substitute other foodstuffs for those 
stipulated in the contract of salam or advance ; but it is permissible 
to replace the money advance by something else, at least according to 
the opinion maintained by Shafii in his second period. If, however, 
the money advanced, and the effects with which it is agreed to replace 
it, are capable of giving rise to some illicit gain, the mutual taking pos¬ 
session must be proceeded with at once. As an example may be cited 
the substitution of drahms , i.e. silver coin, for dinars or gold coin. 
fWhen, on the other hand, the things substituted and those for which 
they are substituted are not both of them capable of giving rise to illicit 
gain, e.g. drahms replaced by cloth, the law does not insist upon certain 
definite articles at the time of stipulation, and it is not necessary to take 
possession at once. 

Section 2 

One may also lawfully agree to replace, not only what one has 
borrowed, but also anything one has caused the loss of, and is con¬ 
sequently responsible for. In doing so the following distinctions should 
be observed, with regard to taking possession on the spot. 

Except in accordance with the provisions of Chapter IV. of Book 12, 
*the sale of a credit to any one but the debtor is void. Thus one cannot 
purchase the slave of Zaid with a hundred pieces owed one by Amr. 
Neither may Zaid and Amr exchange debts owed them by a third person ; 
any agreement to that effect is void. 

The taking possession of immovable property is not effected by a 
mere surrender of it to the purchaser ; the law insists that he must be 
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put in the state of being able to dispose of it, after the vendor has re¬ 
moved his belongings, flf the two contracting parties are not present 
at the place where the purchased property is, whether movable or 
immovable, possession should be taken within a reasonable time. The 
taking possession of movable property is effected by simple delivery, 
or by conveyance to the place where the purchaser is. That is to say, 
if the sale has not been concluded at the vendor’s it is enough to convey 
the goods to the place where the purchaser is ; but if the sale has been 
concluded at the vendor’s, then this is not enough, and the things must 
be taken to the domicile of the purchaser. And further, where the sale 
takes place in the vendor’s house, the purchaser cannot waive his right 
to receive the goods at his own house, seeing that the vendor has no 
benefit in keeping in his house what he has sold. If the vendor consents 
to the things remaining, he is considered to have lent the purchaser 
his house or his store for that purpose. 


Section 3 

The purchaser has no right to take possession of the goods before 
paying the price, unless the vendor has allowed him time for payment. 

When something is bought by measure or weight, such as a piece of 
cloth or a strip of land so long, or a certain amount of cheese, the 
measuring or weighing must take place at the same time as the delivery. 
As example of a sale by capacity may be cited one concluded thus : 
“ I sell you this piece of cheese at one dr aim the saa ,” or “I sell you 
these ten saas of cheese for such a sum.” If it is a question of the sale 
of a certain quantity of foodstuffs, etc., that the vendor can claim from 
Zaid and sells again to Amr in equal quantity, the measuring must take 
place twice, first to transfer the ownership of the goods from Zaid to 
the vendor, and then to transfer it again from him to Ami*. The taking 
possession would be illegal if in these circumstances one simply said to 
Amr, “Take what Zaid owes me,” and Amr proceeded to comply with 
this invitation. 


Section 4 

When the vendor refuses to deliver the goods to the purchaser until 
the latter has paid the price of them, and the purchaser on his part 
declares he will not pay before taking possession, it is the vendor who 
should take the first steps. One jurist, however, has maintained 
the opinion that it is the purchaser who should begin by paying ; another 
considers that there is no obligation upon either to begin, but whoever 
fulfils the agreement thereby obliges the other to do so also ; a third 
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thinks that both parties should be forced to carry out the agreement 
simultaneously. 

[If the price consists of a certain definite object, the first two of these 
opinions are inadmissible ; *and both parties should simultaneously 
deliver the articles agreed upon.] 

After delivery by the vendor the purchaser should pay the price 
agreed upon, if he has it with him. If he has not, the following circum¬ 
stances should be distinguished :— 

1. If the purchaser is insolvent. In this case the vendor can declare 
him bankrupt; the sale is ijjso facto cancelled, and the vendor can 
reclaim the thing sold and delivered. 

2. If the purchaser is solvent, and his property (a) is in the town or 
its neighbourhood. In this case the court may prohibit him from 
engaging in any further trade, until he has paid the debt, but the sale 
is not cancelled. But if his property (b) is at a distance that permits 
the abridgment of prayer, the vendor need not wait fbut may either 
cancel the contract or if he prefer it await the arrival of the money, 
after having had the purchaser forbidden to engage in any further trade, 
as indicated under (a). 

It must be understood, however, that this does not prevent the vendor 
always having a right to detain the object he is selling until payment, if 
otherwise he runs a risk of losing both the price and it. And the pur¬ 
chaser has the same right with regard to the price. So that the differ¬ 
ence of opinion among jurists has regard only to disagreement between 
vendor and purchaser as to which of the two should begin tire execution 
of a contract of sale, without prejudice to the adverse party. 

CHAPTER VI.—SIMPLE TRANSFER; PART TRANSFER; 
TRANSFER AT A PROFIT, OR AT A LOSS 

Simple transfer consists in buying a thing and then saying to a third 
person who is aware of the price agreed on, “ I wish to transfer to you 
my rights and obligations under this contract. If he accepts a price 
must be paid equal to that agreed upon. An agreement of this sort is 
subject to the same rules and has the same legal consequences as an 
ordinary sale ; but it is unnecessary to mention any price as the grantee 
knows this already. Any subsequent reduction in the price made by 
the vendor in favour of the original purchaser goes to the entire profit 
of the grantee. 

Part transfer is identical to simple transfer, with the sole difference 
that only a part of the thing purchased is transferred, not the whole. 
Part transfer is valid, not only where the part transferred is indicated, 
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but also where a third person is made to participate in the sale, without 
expressly mentioning any particular portion of the thing sold. In the 
latter case each participant takes half; though according to some 
authorities such a proceeding is illicit. 

It is lawful to make a transfer at a profit, i.e.t o buy, e.g. } something for 
one hundred dralims , and then to offer to transfer it to a third person at a 
profit of “ one drahm in ten,” or “ eleven for ten ” ; while transfer at a 
loss consists in saying, “ I sell you what I have just bought at a loss of 
ten for eleven,” and in that case the difference between the price of the 
purchase and that of the transfer is one in eleven, or, according to others, 


one in ten. 

If the transfer has been made. “ for the price of the purchase,” the 
transferee owes only the price and nothing more ; but if the words used 
by the purchaser were “ for what it has cost me,” he owes, besides the 
price of the purchase, what the original purchaser has paid by way of 
remuneration to the measurer, the broker, the watchman, the cleaner, 
the repairer and the dyer he may have employed, and also the price of 
the dye and other substances he may have used to increase the value 
of the thing purchased. These expenses, however, are not taken into 
account if the original purchaser has himself cleaned, measured, or 
transported the article, nor if another person has done so gratuitously. 

It is obligatory, in every transfer, that both contracting parties 
should be aware of the price of purchase, or what takes the place of it. 
ffOtherwise the agreement is void. The law admits a presumption in 
favour of a declaration by the transferrer with regard to price and term 
of payment, whether the price lias been paid in coin, or other articles 
given instead, and with regard to redhibitory defects supervening while 
the goods were in his possession. 

*If a transferrer declares he has bought the goods for one hundred 
pieces of money, while in reality he had them for ninety, he loses the 
ten pieces and any other profit he would otherwise have made ; but 
this does not give the transferee a right to cancel the agreement, flf, 
after an agreement has been concluded, the transferrer declares that 
the article transferred at a profit for one hundred really cost him one 
hundred and ten,and that thus the transferrer is really at a loss, the agree¬ 
ment is void, unless the transferee consents to accept the truth of this 
subsequent declaration of the transferrer, [fThis circumstance does not 
render the transfer invalid.] 

But if, on the contrary, in such circumstances the transferee does 
not accept the subsequent declaration of the transferrer with reference 
to the price, and the latter can allege no adequate excuse for his former 
erroneous statement, his later declaration is inadmissible, even if he 
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could prove the truth of it. fHis only remedy then is to call upon the 
transferrer to take an oath that he was ignorant of the real price of 
purchase. Where, however, the transferrer can allege an adequate 
excuse for his former erroneous declaration with regard to the price, he 
may at his choice either challenge the transferee to take an oath, or 
prove the truth of his later declaration. 


CHAPTER VII.—SALE OF TREES, FRUIT, AND STANDING 

CROPS 

Section 1 (1) 

If one says, “ I sell you this land,” or “ this courtyard,” or “ this plot 
of ground,” the buildings and trees upon it are ipso facto comprised in 
the bargain. This rule, however, according to our school, does not 
apply to the case of a pledge or security. Plants whose roots remain 
in the soil for more than one year, such as the halt and chicory are con¬ 
sidered to be trees and consequently included in a sale of land ; but this 
is not the case with plants whose roots give only a single crop, like wheat, 
barley and other grain. Although in consequence the vendor remains 
owner of these plants, our school does not forbid the sale of a field that 
has growing grain on it; but the purchaser can make this a cause of 
cancellation, if he was not aware of it. j*Previous sowing does not in 
itself form an obstacle to the delivery of a piece of ground, and the loss 
or accidental deterioration of the crops renders the purchaser liable as 
depository, from the moment of surrender by the vendor. Planting 
shoots is the same thing as sowing, flf the purchaser does not renounce 
the purchase upon perceiving that the land has been sown, he loses the 
right to damage he would otherwise have on the ground that he had had 
no use of the land until the harvest. 

The combined sale of a field and the crops on it is void, both as 
regards the land and as regards the crops ; though some jurists maintain 
that this rule is of doubtful application, so far as the land is concerned. 

A sale of land includes the stones that may happen naturally to be 
upon it, but not those brought there by the hand of man. A purchaser 
has, however, no right to cancel the contract, if at the time of concluding 
the bargain he knew such stones were there ; but he may oblige the 
vendor to remove them. If the purchaser was unaware of the con¬ 
dition of the ground, the same principle should be observed, if the stones 
can be removed without injury to the soil. If this is impossible, the 
purchaser may, at his choice, either cancel the contract on the ground 
of redhibitory defects, or oblige the vendor to remove the stones and 
level the soil. As to the obligation of the vendor to indemnify the 
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purchaser, under those circumstances, authorities are not in agreement. 
I prefer the view which admits that a reasonable indemnity may be 
claimed ; of course only in a case where the stones are removed after 
possession has been taken, for before this a purchaser has no right to 
any compensation. 

In a sale the following things are understood to be included :— 

1. In the sale of a “ garden ” are included the ground, trees, walls, 
and—according to our school—the buildings, that may be in it. 

2. In the sale of a “ village 55 are included all buildings and empty 
ground within the circuit of the walls ; ffbut not the fields outside. 

3. Li the sale of a “ house ” are included the ground, and all build¬ 
ings, including baths ,* but not movable furniture, such as pails, pulleys, 
and beds. Included are also fixed doors, with their hinges, washing- 
house vats, fixed shutters, fixed stairs, ffupper and lower mill stones, 
fand the keys of fixed locks. 

4. Li the sale of an “animal ” is included any shoeing of iron or 
other material applied to the soles of the feet. 

5. In the sale of a “ slave ” are included the clothes he is wearing. 
[fTlie sale of a slave does not include the clothes he is wearing.] 


Section 1 (2) 

The sale of a tree includes that of the roots and leaves ; but as to 
the leaves of a mulberry tree authorities are not agreed. Such sale 
includes also the branches, except those already withered. A tree can 
be sold either on condition that it be torn up or cut down or on con¬ 
dition that it shall remain where it is. The latter is assumed, if no 
condition be mentioned. The sale of a tree does not extend to the soil 
in which it is planted, but the purchaser has a right to use the ground as 
long as the tree remains ; and if the tree dies, he must remove it. 

The fruit of a palm that has been sold belongs to the vendor or to 
the purchaser according to agreement. If no stipulation has been made, 
the fruit belongs to the purchaser if it has not been fertilised by the 
vendor, but otherwise to the latter. As to trees that bear fruit but no 
flowers, such as the fig and vine, the fruit belongs to the vendor if it 
has already appeared at the time of sale, otherwise to the purchaser. 
But in the case of fruit that grows out from flowers that then fall oil’, 
as with apples and apricots, it belongs to the purchaser if not yet formed, 
fand also even if formed, if the flower has not yet fallen. If the bargain 
is concluded later than this, the fruit belongs to the vendor. 

When one sells “ the palm trees of a garden that have already pro¬ 
duced spathes of which some are fertilised,” all the fruit is the vendor’s, 
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unless the purchaser lias made a special stipulation reserving for himself 
the spathes not fertilised, flf, on the contrary, it is a question of the 
palm-trees, not of a single garden, but of two distinct gardens, of which 
only one has fertilised palms, then each must be separately considered. 
If the fruit remains the vendor’s, he is obliged to gather it at once, if 
such is the agreement; but otherwise he may leave it on the trees until 
the proper season for plucking it. Both contracting parties have a 
right to water the ground when necessary if it is profitable for the tree 
or the fruit, and neither may place any hindrance in the way of this 
being done ; but if the watering is harmful to the tree or the fruit, it 
can only be done by mutual consent. If watering is harmful to the 
tree only, but not to the fruit, or vice versa, the contract should be can¬ 
celled if the two parties cannot agree about it, unless the injured party 
is willing to enter into an arrangement. Some jurists maintain, however, 
there is always a right of watering under any circumstances. The 
purchaser can compel the vendor to gather the fruit, or water the tree, 
if the tree only has been sold and the fruit absorb the sap. 


Section 2 

The fruit of a treo may be sold as soon as it has begun to ripen, 
either without expressing any condition, or on condition that it be 
gathered, or on condition that it remain some time longer on the tree. 
On the other hand, it cannot be sold apart from the tree until it has 
begun to ripen, unless it is stipulated that it must be gathered imme¬ 
diately, and^the fruit so gathered prematurely is of some use. For 
example this is not the case with pears. Some authorities, howover, 
maintain the validity of a sale of ripening fruit, unreservedly, if the 
purchaser is already the owner of the tree. [If, in such a case, the 
vendor has stipulated that the fruit must be plucked immediately, 
the purchaser is not obliged to carry out the obligation.] 

A combined sale of fruit and tree is lawful, without the addition of 
any special agreement; but a stipulation that the fruit must bo plucked 
at once is in this case inadmissible. The law forbids a sale of green 
standing grain, unless it is stipulated that it be at once plucked out or 
reaped ; but the salo of grain, whether with the ground, or after ripening, 
is permitted unreservedly. 

For the validity of a sale of ripening grain or fruit the law requires 
that the true subject of the bargain can be seen, i.e . that one can seo 
the fig, the grape, or the barley. Products of the soil having hidden 
grains, such as corn in the ear or lentil seeds in their pods, cannot bo 
sold without these envelopes. Shafii even advocated, in his second 
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period, the prohibition of a sale with the envelopes. This prohibition, 
however, does not relate to products of the soil whose envelope is only 
removed at the moment of eating ; nor to those with two envelopes, 
such as nuts, almonds, and beans, which may lawfully be sold in their 
inner, but not in their outer, envelope. A single authority maintains, 
however, that a sale in the outer envelope is legal, if the products bo 
not yet dry. 

The first sign of maturity in fruit that does not change colour is the 
fact of its being seen from the outside to attain its full development, and 
of having acquired its agreeable taste ; and an appearance of red and 
black in fruit that changes. It is enough that a part of the fruit, however 
small, arrives at maturity, to render lawful the unconditional sale of 
that fruit. If the fruit of one or more gardens is sold, in some of which 
only maturity has begun, the rule given in the second part of the pre¬ 
ceding section with regard to fertilisation must be observed. 

A person who sells fruit beginning to ripen should, although remain¬ 
ing owner of the tree, continue to water it, as well before as after the 
transfer of the fruit to the purchaser, until the gathering. However, 
after the transfer of the fruit to the purchaser, the latter has the right 
to dispose of them ; and it is he upon whom the loss falls, in case of frost 
or other similar occurrence. This at least is the opinion entertained 
by Shafii during his Egyptian period. If the fruit deteriorates because 
the vendor neglects to water the tree, the purchaser has even the right 
to cancel the contract; but in the case of fruit sold before the appear¬ 
ance of signs of maturity, under the express condition that the purchaser 
shall gather it immediately, any loss from deterioration caused by in¬ 
sufficient watering by the vendor falls, according to the best doctrine, 
upon the purchaser, if the latter delays the gathering agreed upon. 

In general, the law does not permit a sale of fruit, even mature, in 
the case of a tree or plant that does not ordinarily yield its fruit all at 
one time, but at different intervals, so that new fruit appears on the 
same tree or plant along with that already grown, as e.g. in the case of 
tigs, or of cucumbers. The validity of such a sale is admitted only— 

1. Oil condition that the purchaser must immediately gather the 
fruit sold him. 

2. In a case where the peculiarity exists only for a few scattered 
fruits. *But the purchaser always has a right of cancellation, funless 
the vendor allows him to take the new fruit as well. 

It is forbidden to barter— 

1. Corn in the ear for husked corn ; an exchange called mohakala. 

2. Dates on the tree for dry dates ; an exchange called mozabana. 

On the other hand, as an indulgence, the law allows the contract 
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called araya , i.e. the barter of dates on the tree for dry dates placed at 
the foot of it; or the exchange of grapes on the vine for raisins ; pro¬ 
vided in both cases that the amount is less than live wash. If the 
quantity be greater than this, the law admits the validity of such an 
exchange only if it takes place by two or more different transactions. 
The contract of araya necessitates an immediate taking possession by 
each party, i.e . the measuring and delivery of the dry dates on the ono 
hand, and on the other the transfer of those on the tree. *An exchange 
of this kind cannot be effected with regard to any other fruit, except 
dates and grapes. Some authors maintain that only persons with 
insufficient money to buy green dates can have recourse to this form of 
contract; but this is not so. 

CHAPTER VIII.—DISPUTES BETWEEN VENDOR AND 

PURCHASER 

Where the two contracting parties are agreed upon the validity of a 
sale ; but not upon its details, as e.g. the amount or nature of the price, 
stipulation of a time within which payment should be made, or the 
quantity of the goods sold ; and if neither party is able to prove his 
case, they should both take an oath as to the falsehood of what is alleged 
by the adverse party, and the truth of their own statements. The 
vendor is the first to be sworn; though, according to one jurist, it is 
the purchaser ; and another thinks that they have an equal right to 
the priority. According to this last authority the court should decide 
according to circumstances who should have the priority. And some 
authorities maintain that the priority should be decided by casting 
lots. *A single oath, combining a denial and an affirmation, is 
sufficient on the part of each, but the denial must always be pro¬ 
nounced first. Thus one should say, “ I did not sell for this sum, 
but I sold for that.” 

fj*When the oath has been taken by both parties, the contract is not 
considered as being immediately dissolved. The court should first 
endeavour to persuade the parties to a reconciliation. If this is un¬ 
successful, then each of the parties has a right to cancel the contract, 
or, if necessary, the court decrees its dissolution. Some maintain that 
cancellation must always be decreed by the court. Upon cancellation, 
however effected, the purchaser must return the thing bought; or its 
value, if he has already disposed of it either by conversion into im¬ 
movable property or by enfranchisement or by sale, just as if it had been 
accidentally destroyed. *The value of an article is that it had on the 
day it was lost. In case of accidental deterioration, but not total loss, 
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the purchaser must all the same return the article to the vendor, and 
indemnify him for the loss in its value. 

Disputes between the heirs of the contracting parties are regulated 
by the same principles as disputes between the parties themselves. 

If a dispute has arisen, not about the details, but about the very 
nature of a contract; as, for example, when one of the parties asserts, 
“ I sold you the article for so much/’ and the other replies, “ No, you 
gave it me ; ” no affirmative oath is then necessary, and each party 
need only swear that ho denies his opponent’s assertion. After this, 
the one who has received the donation must return the article received, 
together with any increase or profit he may have derived from it. flf 
one of the parties maintains and the other denies the legality of a sale, 
the presumption is in favour of the former, if he confirms his statement 
on oath. If, after a cancellation of a contract in the manner referred 
to, the purchaser brings to the vendor a slave with redhibitory defects 
as the one he purchased and the vendor asserts that it was another that 
he sold and delivered, the law admits a presumption in favour of this 
latter statement. ^Similarly, in the contract of salam, it is the creditor 
who enjoys this advantage. 

CHAPTER IX.—SLAVES 

f A slave who has not been designated b} r his master to carry on com¬ 
mercial transactions, can buy nothing without first obtaining his master’s 
authorisation. Consequently a person who has sold anything to such a 
slave without the necessary authorisation, can claim back the goods, 
not only if they are in the slave’s possession but also if the master has 
them. If the goods are accidentally lost while in possession of the 
slave, the latter is personally responsible for the payment of the price, 
even after his enfranchisement; but if they are so lost while in the 
master’s possession, the vendor can claim payment either from the 
latter, or from the slave after his enfranchisement. A debt contracted 
by a slave is subject to the same rules as a purchase made by him. 

A slave authorised to transact business in general can enter into any 
engagement up to the value of the things entrusted to him ; but if the 
authorisation extends only to specified acts, he may not pass the limits 
prescribed. Even a slave authorised unconditionally may not of his 
own initiative conclude a marriage, nor engage his own services, nor 
authorise a slave of his own, nor give away for nothing the things 
entrusted to him, nor enter into commercial relations with his master. 
Desertion does not necessarily cancel an authorisation : for this the 
master’s withdrawal is required. On the other .hand* a slave is not 

L 







146 


MINHA.T ET TALIBIN 


regarded as having been authorised, morel}' because his master has not 
objected to his transactions. The law insists upon a formal declaration 
on the part of the master. An affirmation of an authorised slave, with 
regard to his commercial undertakings, is admissible in a court of law. 

A person who knows that a certain individual is a slave should not 
enter into commercial relations with him, until he has ascertained if he 
has been duly authorised. This can be done either by asking the master, 
or by requiring the slave to furnish proof of the position he claims, or 
by learning the matter from public notoriety. This public notoriety, 
however, is a controverted point. In any case an oral affirmation by 
the slave to the effect that he has been authorised is insufficient. 

When an authorised slave has received the price of an article he has 
sold and it is accidentally lost while in his possession, the purchaser can, 
in case of a legal seizure of the article, cite as guarantor either the slave 
or his master. Some authorities, however, maintain the contrary opinion 
so far as regards the master ; others consider that the citation of the 
master is inadmissible unless the slave’s goods have been seized. The 
same divergence of opinion exists upon the subject of the master’s 
responsibility for the payment of the price, in case of seizure of an object 
bought by an authorised slave. In general the slave himself cannot be 
seized for a debt of a commercial nature ; nor can payment be exacted 
from the master ; but things supplied by the latter alone constitute the 
joint security of the creditors, fas well as profits realised by the slave in 
other ways, as by hunting, etc. Everything that a slave, even if autho¬ 
rised, acquires, belongs ipso facto to his master ; he can acquire nothing 
for himself, even if his master wished personally to transfer to him a 
right of ownership. • 


BOOK 10.—BALE BY ADVANCE 


Section 1 

The salam or advance is a sale of goods that have not been seen, but 
are specified in the contract. Besides the conditions necessary for an 
ordinary sale, there are required for the legality of a salam the following 
additional conditions :— 

1. The payment of the value advanced must take place on the spot. 
It is permissible to promise an advance at first in vague terms, provided it 
is afterwards specified with precision, and paid upon the spot; but 
it is not permissible to transfer, as an advance, a debt due from a third 
person, even if the latter pays immediately. There is no objection to 
the person who receives the advance touching it and depositing it with 
the person who made it. It need not consist of coin ; and may oven 
consist of the use of some object, but possession must still be taken on 
the spot. In the ease of dissolution of contract of salam , what has 
been advanced may bo reclaimed, where it is some particular object 
still existing, though a few jurists maintain that the advance may then 
l)e replaced by other things of value. This faculty, however, is limited 
in their opinion, to cases where the objects advanced were not specified 
in the contract, but afterwards, though upon the same occasion. *In- 
speetion of what is given by way of advance suffices to ascertain the 
quantity. 

2. The goods upon which the advance has been given must be 
regarded as a debt due by the person receiving them value in advance. 
Consequently, if one says, e.g. “ I advance you this piece of cloth for 
this slave here/’ there is neither a salam nor an ordinary sale. But if 
one says, “ I buy from you a piece of cloth of such and such a description, 
for these pieces of money/ 5 to which the other party replies, “ I sell you 
the piece of cloth/ 5 it is an ordinary sale, or according to others, a con¬ 
tract of salam , that has been concluded. 

3. According to our school the place of delivery must be indicated ; 
at any rate if the salam is effected in a place which is either unsuitable 
for it, or would necessitate much expense in transport. Otherwise no 
stipulation as to place of delivery is required. Delivery of the goods 
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can be effected either at once or within a given time ; but if no time is 
agreed upon, it should be done at once. Others maintain that an 
omission to stipulate a time of delivery nullifies the salam . In all cases, 
if the delivery is not effected at once, a time must be determined on, 
either according to the months of the Arabs, or according to those of 
the Persians or Greeks. A mere enumeration of a certain number of 
months, not mentioning any particular calendar, is held to refer to the 
lunar year. In case of an agreement concluded in the middle of a 
month, its remaining days are taken into account; so that, for example, 
a term “ of one month ” expires thirty days later. fThe time may also 
be indicated by saying “ at the festival ” or “ at the month of Jumada.” 


Section 2 (1) 

The conditions permitting one legally to receive an advance on 
goods are four— 

1. The goods should be of a nature to admit of their delivery at the 
term stipulated. Consequently an advance may be received for goods 
coming from another place only when they are regularly brought for 
sale to the place of delivery ; otherwise such a course would be inadmis¬ 
sible. When an advance has been given on produce to be found eveiy- 
where, but which happens to be unprocurable at the moment stipulated 
for delivery, *the contract is not necessarily cancelled, but the creditor 
can at his choice either claim its cancellation, or have patience and wait 
until the things arrive, f A creditor never has any right to cancel the 
contract before the expiry of the term fixed, even though he may know 
for certain that the goods cannot be delivered him within the time 
agreed. 

2. There must be a precise specification of the amount, either by 
measure of capacity, or by weight, or by number, or by measure of 
length, except as follows :—Produce ordinarily sold by capacity, may be 
specified by weight, or vice versd ; but the quantity may not be specified 
in two ways. Thus one may not stipulate for one hundred saas of corn 
to weigh so many pounds. Melons, tomatoes, cucumbers, quinces, and 
pomegranates are estimated only by weight; while nuts and almonds 
are calculated either by weight, for, when the sizes vary very little, b}^ 
measure. Bricks are sold by number, or weight, but not by measure. 
In the latter case the contract is invalid, unless it is the local custom, 
fwhen it becomes a regular sale. An advance cannot be given upon a 
certain quantity of fruit from some village specially mentioned ; f but 
this may be done in the case of a large village which is sure to have a 
sufficient supply at the due date. 


SALE BY ADVANCE 


149 


3. The quality must be known, or at least those essential qualities 
on which depends the object of the purchase. They must be mentioned 
in the contract, without, however, making an enumeration so meticulous 
as to cause great difficulty in finding goods to correspond to tho descrip¬ 
tion. Consequently a salam is forbidden with respect to articles with 
which this is impossible. Such is the case, for example, with a com¬ 
bination of qualities, each with a particular object, as in the eatable 
known as harisa, the medicine majun, the perfume called ghaliya, shoes, 
or a compound antidote, fOn the other hand a salam is lawful in the 
case of goods which, though composite have a single particular object. 
Instances of these are the materials known as attaba and khazz , cheese, 
akit, honey, date vinegar and grapes ; fbut not bread, at least according 
to most jurists. 

4. The things should not be difficult to obtain, by their very nature— 
like game, in places where it is rare—nor of a quality rarely met with, 
though of an article itself not at all rare, such as pearls of an enormous 
size, precious stones of a certain shade of colour, a slave with her sister 
or child, etc. 


Section 2 (2) 

Domestic animals, and slaves, can be dealt with in a contract of 
salam . In the case of slaves their nationality should be specified, as, 
e.g. “ a Turkish slavo ” ; or their colour, stipulating, for example, 
“ a white slave, 55 and mentioning whether he should have a tawny or a 
ruddy complexion. Besides this, when dealing in slaves, sex, age, and 
approximate height should be indicated ; but it is not necessary to 
specify whether a slavo has brown eyelashes, or is fat, etc. In the case 
of camels, horses, mules and donkeys, sex, age, colour and species are 
mentioned ; in the case of birds, species and size of the body ; in the 
case of meat it must be stated if it is beef, mutton or goat, and if it is a 
castrated animal, or one with milk, or one for fatting. It should also 
be mentioned if the meat comes from the leg, shoulder, or rib. Bones 
must be accepted in customary proportion with meat. 

As to cloth, its nature, length and breadth must be mentioned, and 
the quality of the stuff determined, whether it is coarse or fine, hard or 
soft, rough or delicate. Unless otherwise agreed upon the material 
is assumed to be unbleached. An advance may be given on washed 
cloth, and on material of which the threads have been dyed before 
weaving, as is the case with striped cloth. By analogy the validity of an 
advance on cloth dyed after weaving may also bo admitted. [fMost 
authorities deny the legality of an advance upon this material.] 

In the case of dates, the colour, species, origin, and tho size of the 
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fruit should bo mentioned, and whether they aro old or fresh. Wheat, 
barley, and other cereals, and beans, are subject to the same rule as 
dates. The things necessary to be known when stipulating about honey 
aro—whether it is from tho mountains or the town, summer or autumn 
honey, white or yellow ; but it matters little whether it is old or fresh. 
It is forbidden to give an advance upon what has been cooked or roasted, 
but there is no objection to doing so upon goods heated by the sun. 
*An advance is also illegal upon the heads of slaughtered animals, and 
upon things having individuality, such as worked pots, skins of animals, 
earthen jars, saucers, bottles, lanterns, kettles ; but it is lawful when 
given, e.g . upon the small square vessels called satal , or on pots or saucers, 
etc., of metal cast in a mould—upon things, in a word, that are made 
in the mass and resemble one another, fit is not necessary to mention 
whether the things aro good or bad, for even if nothing is said about it 
one is assumed to have promised that they aro in good condition. Both 
tho contracting parties must bo aware of tho quality of the goods ; and 
a third person should also be aware of it, in order that they may appeal 
to his decision in caso of disagreement. 


Section 3 

The substitution, for the thing stipulated, of another different in 
nature or kind, is totally prohibited. Some jurists, however, maintain 
the legality of a substitution, provided the difference is only in kind ; 
but they admit that the other party is not obliged to accept anything 
but what was agreed on. It is even permissible to offer, but never 
obligatory to accept, an inferior quality to that stipulated. ' f The porson 
who has given tho advance cannot refuse to accept produce of the same 
kind as, but of a superior quality to, that promised him. 

If the debtor brings the goods before the time agreed upon, tho 
creditor may refuse to accept, if he has a valid reason for so doing, 
e.g . if it is an animal he will have to feed, or if a hostiio incursion is appre¬ 
hended at the moment; but otherwise he cannot refuse, especially if 
the debtor has good ground for anticipating delivery, e.g. if he wishes 
to redeem a pledge, *or even if he merely wants to discharge his 
obligation. 

If, after expiry of tho term agreed upon, a creditor meets his debtor 
elsewhere than at the place stipulated, he cannot prevent the latter 
fulfilling his engagement upon the spot, if the transport of the goods 
would involve some expense ; ffnor can he in such a case recover the 
value of the goods for breach of contract. But the creditor may refuse 
to accept the things, if the place of meeting is not a safe one. fin all 
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other cases the creditor is bound to accept the goods, even though the 
place be not that agreed upon. 


Section 4 

A loan is a meritorious act on the part of the creditor, and is effected 
by tho following words :—“ I lend j r ou this,” “ I advance you this,” 
“ Take this and give mo something similar in exchange,” or, “ I make you 
owner of it, till you pay me an equal sum.” The law requires for the 
validity of this agreement fthat tho offer should be accepted, and that 
the lender should be capable of disposing of his property freely. Any¬ 
thing that can bo made subject to a contract of salam can bo lent, 
*with the single exception of a female slave, with whom the lender can 
lawfully have intercourse, f On the other hand what cannot bo made the 
subject of a contract of salam , cannot be lent. If tho things lent are 
measurable, an equal quantity of similar things must be returned ; but 
if tho things lent aro not measurablo, then things resembling them must 
be returned ; or, according to some jurists, the valuo of these. If tho 
lender moots the borrower at a place other than that wliero the contract 
was made and asks the return of the loan, his demand is admissible ; 
but if tho transport of tho object borrowed would causo expense, ho 
can claim only its value at the place of agreement. 

The lender may not stipulate for a return of produce of a better 
quality than that lent; nor for interest of any sort or kind ; and if the 
borrower adds anything extra, when returning what was borrowed, it is 
pure generosity on his part. A stipulation that produce of an inferior 
quality to that lent shall be returned, and a stipulation that the borrower 
shall in his turn lend something to the lender, are void ; f but the con¬ 
tract remains otherwise valid. It is the samo with the stipulation of a 
term of payment, if entirely in favour of the debtor ; f but if it is in tho 
creditor’s favour, for example, if the loan is made at a moment when a 
town is about to be sacked, and payment is to be made when quiet has 
returned, then the stipulation is equivalent to a return of produce of 
better quality, and consequently the contract itself is void. A creditor 
may legally stipulate for a pledge or personal security for tho return of 
the loan. 

Ownership of things lent is transferred only by taking possession ; 
or, according to one authority by a disposal on the part of the borrower, 
f though this does not prevent the lender being able to claim their return, 
as long as they are still undisposed of in the borrower’s possession. 








BOOK 11.—PLEDGE Oil SECURITY 


Section 1 

Secuhity cannot be legally given except by mutual consent of the 
parties interested, i.e. by offer and acceptance. There may be added a 
stipulation, of the very essence of the contract, to the effect that the 
creditor shall have a right of preference on the sale of the thing pledged ; 
or a stipulation tending to strengthen the contract, as, e.g. that it should 
be concluded in the presence of witness ; or even a stipulation without 
any reasonable object. But a stipulation that would prevent the creditor 
exercising his right would nullify the contract. A stipulation profiting 
the creditor to the detriment of the debtor, e.g . allowing the former 
exclusive and unlimited use of the article, is null, *and consequently 
nullifies the contract. *A stipulation that all increase in the thing shall 
remain pledged with him is unlawful, and causes the illegality, but not 
the nullity of the contract. The contracting parties must have the 
free disposition of then property; consequently the goods of a minor 
or a lunatic cannot be given in security by the guardian or curator, 
except in case of absolute necessity or obvious advantage. It is only on 
the same condition that a guardian or curator may stipulate a pledging 
of property in order to secure the payment of debts due to the persons 
in their charge, for under ordinary circumstances these debts should be 
recovered as soon as possible. 

fThe thing given as security should be something definite and pre¬ 
cise. An undivided share in something owned in common by several 
persons may be given in security ; or even a slave without her child, or, 
vice versa , the child without its mother, although in these cases a sale 
would be unlawful, and consequently in case of an execution sale mother 
and child must be put up to auction together. In this latter case the 
proceeds are divided between creditor and debtor in proportion to the 
value of the mother and of the child. First the mother alone is put up 
to auction, and then both together ; the difference gives the value of 
the child. The pledging of a slave guilty of a crime, or of an apostate 
slave, is subject to the same rules as their sale. The pledging of a slave 
to be enfranchised under the provisions of a will, and that of a slave 
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whoso enfranchisement may become obligatory before the satisfaction 
of the debt, are void, according to our school. 

In the case of pledging of things liable to rapid deterioration that 
may be preserved in a dry state, like dates, drying must be resorted to. 
If this is impossible, giving such produce in security is only lawful in the 
case of a debt due immediately, or due before deterioration is likely to 
commence. Otherwise the contract may be effected only on the express 
condition that the thing shall be sold and the proceeds of the sale remain 
pledged ; and even then the sale may only take place at the moment it 
is feared deterioration will begin. The proceeds thus remain pledged, 
instead of the thing itself. A stipulation tending to exclude the right 
to sell under these circumstances nullifies the security, in the same way 
as an omission to stipulate with regard to the sale and the price, at least 
when it is known that deterioration will occur before the due date. *If 
this fact is not known, the absence of such a clause does not invalidate 
the contract. If something has been pledged which, though not 
naturally liable to rapid deterioration, is accidentally exposed to such 
an occurrence, as for instance wheat that has become damp, the security 
remains valid, in spite of the accident. 

It is lawful to borrow a thing in order to pledge it, a proceeding 
which one authority regards as coming under the same rules as a gratui¬ 
tous loan, *but most consider as a real security. In any case one must 
mention the nature, amount, and details of the bond and of the other 
sureties ; and if the thing lent is accidentally lost when in the creditor’s 
possession he is not liable for it. The owner of an article borrowed in 
this way cannot claim to have it back once it is in the creditor’s pos¬ 
session. On the expiry of the term allowed for payment, or, if the 
contract admits of it, at once, the owner must, on the creditor’s demand, 
sell the article lent, if the debtor has not yet paid. The owner of the 
article can then, of course, seize the debtor’s goods and recover the 
amount of the sale. 


Section 2 

Security may be given only for a definite, obligatory debt. Conse¬ 
quently it is not permitted to a person who desires in that way to secure 
the execution of some real obligation, such as the restitution of some 
object unlawfully usurped or borrowed ; or to secure some future debt, 
such as the repayment of a sum of money he intends to lend some one. 
Security is given in the following words :—“ I lend you these pieces of 
money, provided you pledge me your slave.” To this offer the answer 
is, “ I accept the loan, and grant you the security asked for.” Or the 
offer may be made thus, “ I sell you this article for so much, provided 
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tho coat is pledged to mo,” and the answer, “ I buy the article, and 
grant you tho security asked for.” One may not secure by a pledge the 
periodical payments resulting from an enfranchisement by contract, 
nor the price stipulated for contract work beforo it is finished, or, accord¬ 
ing to others before it is begun, becauso these are not as yet definite and 
obligatory debts. On the other hand, security may lawfully bo given 
for the payment of the price of a thing sold during the period of the 
right of option. The payment of a debt may be secured by two pledges 
oven when successive ; but according to tho doctrine adopted by Shafii 
in Egypt, one may not pledge with a creditor an article already pledged 
him for another debt. 

Tho security becomes irrevocable only when tho creditor has taken 
possession of tho object pledged. Possession may, however, be taken 
by tho creditor’s agent. The creditor may not appoint the debtor or 
his slave as his agent for this purpose. Authorities are not agreed as 
to whether ho may so appoint the debtor’s generally authorised slavo ; 
but he may certainly appoint tho slavo undergoing gradual enfranchise¬ 
ment. Tho pledging of an article already in possession of the creditor, 
either as deposit or becauso illegally usurped, becomes irrevocable only 
from tho moment when he could have taken possession of it, if he had 
not had it already. *And in such a case the law requires that tho 
debtor should declare that the change in the nature of the possession 
has taken place with his full consent. Subsequent pledging can never 
relieve a creditor from the consequences of any usurpation of which 
he may have been guilty ; but he is freed from them ipso facto if the 
owner entrusts the article to his care as a deposit. The security is ipso 
facto revoked if the debtor disposes of the thing pledged, before the 
creditor has taken possession, in a way which causes him to lose tho 
ownership of it, e.g . if he gives it away, or pledges it to some ono else, 
provided it is effectively taken possession of. The same consequeneo is 
recognised by law if, beforo possession has been taken, the debtor begins 
tho contractual enfranchisement of his slave, *or provides for his freedom 
in his will, or if a female slave is rendered pregnant by him ; but not if 
he merely cohabits with her, or gives her in marriage to some one else. 
fNeither is security nullified by death, nor by lunacy, of one of the 
contracting parties, before possession has been taken ; nor by a liquid 
that has been pledged becoming fermented; nor by the flight of a 
pledged slave. 

After the creditor has taken possession, the debtor can no longer 
disposo of tho pledged object, so as to lose tho ownership of it. As to 
the validity of an enfranchisement authorities aro not agreed. *As a 
rule it is considered valid hi the case of a solvent debtor, who should in 
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that case pledge tho value of the slave at the moment of enfranchisement. 
But if the debtor is insolvent, and consequently unablo to oxecute tho 
intended enfranchisement ftho slavo is not thereby freed, oven though 
afterwards redeemed. The pledging of a slave who is to be enfranchised 
at a certain date, or who has been conditionally enfranchised is lawful; 
and the expiry of the term, or the fulfilling of tho condition, before the 
due date of the security, has the same effect as a simplo and voluntary 
enfranchisement. If tho term does not expire, or the condition is not 
fulfilled, until after that date, ffthe enfranchisement takes place ipso 
facto, whether tho master is solvent or not. 

After the creditor has taken possession, the debtor can no longer— 

1. Pledge the thing to another person. 

2. .Give a pledged female slave in marriage. 

3. Lend the thing pledged ; at least where the debt is duo at once, 
or at a term expiring before tho loan. 

4. Cohabit with a pledged female slave. A contravention of this 
precept involves the consequence that a child born of this cohabitation 
is considered free. Upon the question whether tho mother becomes 
free by this maternity there is tho same difference of opinion as with 
regard to the simplo, voluntary enfranchisement of a pledged slave. 
fBut it is agreed that in these circumstances a female slave is ipso facto 
enfranchised by reason of her maternity, upon tho expiry of the duo 
date of the security, even if the debtor is insolvent; and that the 
latter is bound to pledge the value of tho slave, if she dies in childbirth, 

A debtor remains owner of a pledged article, and can make what 
use of it he likes, provided he does not diminish its value. He may ride 
a pledged beast, or live in a house he has given in security. On tho other 
hand, he may not build on or cultivate pledged land; but if lie has 
already done these unlawful acts, he is not obliged to root up what has 
been planted, or take down the buildings either before or after the debt 
has become due, unless in the latter case the value of the ground with 
the plantations or constructions on it is insufficient to pay the debt, 
and the value of the land will be increased by their removal. When it 
is possible for the debtor to use the thing pledged, without its being 
actually in his charge, it should remain in the creditor’s possession ; but 
if this is impossible it should be intrusted into the charge of the debtor, 
if he demands it, to be held on sufferance. The creditor has the right 
to have this restitution effected before witnesses, if he has reason to 
doubt tho debtor’s honesty. 

A creditor may always allow a debtor to dispose of a pledged article, 
even in a manner not otherwise permitted by law ; but this authorisation 
may be revoked at any time before the debtor has made use of it. If 
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under these circumstances a debtor has disposed of a pledged article, 
not knowing that the authorisation has been revoked, ho is in the same 
position as an agent who has acted in ignorance of the revocation of his 
appointment. But a creditor cannot give a debtor permission to sell 
a pledged article before the debt is due, whether this is dono in order so 
to obtain an earlier payment, or on the understanding that the proceeds 
will be pledged instead of the article itself. 


Section 3 

When the security has become irrevocable by possession having been 
taken, the creditor has a right to keep the article pledged, without- 
prejudice to what has been said in the preceding section, as to the use 
which the debtor can make of it. The parties may if they like agree 
to intrust the article to the care of a third person of irreproachable 
character ; or to two such persons, at the same time stipulating for a 
joint or separate performance of their duties by the depositaries, flf 
nothing has been stipulated with regard to this, neither can do anything 
in the matter alone. If a depositary is dead, or has ceased, by notorious 
misconduct, to be worthy of confidence, the contracting parties can 
deposit the article where they please ; or if they cannot agree about it, 
the court may order its sequestration. 

A creditor may insist on the sale of a pledged article if the debt has 
not been paid by the due date ; and he is entitled to payment out of the 
proceeds, in preference to any other person. The sale is effected by the 
debtor or his agent, but never without tho creditor’s previous authorisa¬ 
tion. If the creditor refuses the required authorisation the court will 
notify him that in default of his authorisation the debtor will be released 
from his obligation. When, on the other hand, it is the creditor who 
claims either the payment of tho debt or the sale of the article, and tho 
debtor refuses, the court will order the latter to fulfil his obligation or 
sell the article, and if he persists in his refusal after this order, the court 
may itself proceed with the sale without the debtor’s concurrence. 
fBut the creditor can never effect the sale in the absence of the debtor 
even with his consent. When it has been agreed that tho sale shall be 
effected by a depositary, the latter may if necessary proceed with it 
without the debtor’s concurrence, keeping the proceeds as depositary, 
i.e. at the debtor’s risk, until tho creditor has taken possession. In 
case of a legal seizure of tho article pledged and sold in this way by a 
depositary the purchaser may cite as guarantee either the depositary 
or the debtor, who is in any caso ultimately liable towards the de¬ 
positary. This citation as guarantee is admissible even if the proceeds 
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of the sale are accidentally lost when in chargo of the depositary. A 
depositary may sell a pledged article only at a reasonable price, and for 
cash, in locally current coin. If after the sale, but before the expiry 
of the time of option, another person bids more, the first bargain should 
be cancelled and the thing sold to the highest bidder. 

A debtor must provide for the up-keep of a thing pledged, and a 
creditor has a right to have this enforced by the court. On the other 
hand, a creditor may not prevent a debtor from improving or repairing 
the article ; for example a debtor may have his pledged slave bled ; for 
the property is his, and he has only intrusted it to the creditor os a 
deposit. 

The loss of a pledged object does not affect the debt; and as 
to the responsibility of the creditor, it does not matter whether tho 
security is valid or not, for in any case it is a deposit intrusted to 
his care. 

It is illegal to stipulate that the thing pledged shall be considered as 
sold to the creditor upon the expiry of the term allowed for payment of 
the debt. Such stipulation renders illegal both security and sale. 

A thing pledged remains on deposit until the due date ; consequently 
there is a presumption in favour of the creditor’s statement on oath in 
any proceeding against him for loss of the article ; but not, according to 
most authorities, if it is a question of the restitution of a pledge. 

A creditor who intentionally cohabits with a female slave pledged to 
him, is guilty of the crime of fornication ; and the excuse cannot be 
admitted by the court that lie was ignorant of the prohibition of inter¬ 
course with such person, unless he has recently become a Muhammadan, 
or was brought up in the country far from the society of men acquainted 
with the law. file may allege as an excuse that the debtor gave him 
permission ; and in this special case, though not guilty of fornication, 
he is liable to the slave for dower, if he forced her to cohabitation, and 
the child is his, and free from its birth. And, finally, he owes the debtor 
the value of the child as damage. 

When a pledged article is lost by the fault of a third person, and the 
creditor receives from that person another article in its place, it is 
regarded as the thing pledged. Any proceeding against the individual 
in question to oblige him to replace the original pledge, must be taken 
by the debtor, flf he declines to make good his right in tho matter, 
the creditor can do nothing as against the third person. Similarly, if a 
pledged slave is assassinated by a third person, the debtor alone can 
claim an application of the lex talionis; but the contract of security is 
cancelled ipso facto. But if, on the other hand, there is only occasion 
for inflicting a pecuniary penalty, either because the debtor has pardoned 
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his slave’s assassin, or because the homicide was not intentional, neither 
debtor nor creditor can of their own initiative remit the penalty. 

The security given does not extend to increase from the thing pledged, 
if this increase consists of what has individual existence, like the fruit 
of trees, the young of animals, or the children of slaves. However, if an 
animal with young or a pregnant slave has been given in security, and 
the pregnancy continues until the debt falls due, *beast and slave must 
be sold as they are, with their offspring, if already born. *Where the 
pregnancy does not occur until after the security has been given, though 
it may exist at the moment of sale, the mother alone is pledged, and the 
creditor has no claim to the offspring. 


Section 4 

When a pledged slave commits a crime involving a penalty under the 
law of talion, the rights of the injured party have the first preference, 
and the security is cancelled by the capital penalty, or by a legal sale 
of the slave to recover the price of blood. The capital penalty has the 
effect of cancelling the security, both if imposed at the instance of the 
debtor as owner of the slave, or at that of a third party ; ffbut where 
the debtor, not a third party, claims, from whatever motive, only a 
pecuniary penalty, then the security is unaffected, and the slave remains 
pledged as if nothing had happened. When a slave pledged by his 
master kills another pledged to the same master, both securities are 
cancelled by the execution of the criminal; but when there is ground 
only for a pecuniary penalty, the master of the delinquent can claim 
this amount in place of the dead slave pledged to him. The culpable 
slave must then be sold, in spite of the security, and the proceeds 
remain pledged, by law, with the master in place of the dead slave. 
According to others, however, a sale is unnecessary, and the slave who 
has committed the crime, replaces ipso facto the dead slave. If murderer 
and victim were both of them slaves pledged to the same creditor for a 
single debt, he must resign himself to this diminution in his security. 
If the two individuals were pledged for two distinct debts, he may 
transfer to the remaining slave the debt for which the security has been 
lost to him, if he has good reason to do so. 

A security is cancelled by the accidental loss of the thing pledged. 
The article itself is released by a renunciation on the part of the creditor, 
or by the remission of the debt. As a security is indivisible, the article 
remains pledged as long as the debt is not either remitted or paid in 
full. On the other hand, when half the share in a slave is pledged for 
one debt, and the other half for a second debt, a remission of one of them 
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releases the half share. A slavo owned jointly by two masters and 
pledged by them, is proportionately released by a remission granted to 
one only. 

Section 5 

In all disputes between debtor and creditor about anything pledged, 
or about the quantity of it, the presumption is in favour of the former’s 
assertion, if substantiated on oath ; provided that it is not a security 
which the debtor was obliged to effect. For if, e.g. in a sale, one of the 
parties has stipulated that the other shall pledge him something in order 
to insure the due execution of the contract, both parties must take an 
oath. If in any proceeding brought against two persons who together 
pledged a slave of whom they were joint owners, for a debt of a hundred 
pieces of money, one admits the fact and the other denies it, the slavo 
is considered to have been pledged only on the part of the owner who 
admits, i.e. for fifty pieces ; while the other owner has the advantage 
of a presumption in his favour, provided he substantiates his denial on 
oath. This presumption, however, like any other, can be legally dis¬ 
proved, and the owner w r ho admits may even be called as a witness to 
this effect, in order to show the falsity of his partner’s assertions. 

In any proceeding with regard to the taking possession of the thing 
pledged, the following distinctions must be observed :— 

1. The article is in the debtor’s possession ; or it is in the creditor’s, 
but the debtor says he usurped it. In both these cases the law’ admits 
a presumption in favour of the debtor, on oath ; fand it is the same if 
ho states that he delivered it to the creditor, but not as a pledge. 

2. The debtor, having admitted that the creditor took possession of 
the article as a pledge, withdraws this admission as being untrue. In 
this case the debtor may only insist that an oath be administered to the 
creditor ; though other jurists maintain that he cannot even do this, 
and that the claim of the creditor should be at once allowed, unless the 
debtor can give some adequate explanation of his previous admission. 
Proof on his part that this admission had been based on false documents, 
would be regarded as a satisfactory explanation. 

If one of the two contracting parties alleges that a pledged slave is 
guilty of a crime, and the other denies it, the presumption is in favour 
of the latter, on oath. Even if the debtor declares that the crime was 
committed before possession was taken, *the law still admits a presump¬ 
tion in favour of the creditor’s denial on oath. fBut in these circum¬ 
stances the oath of the creditor does not in any way affect the debtor’s 
obligation towards the injured party. This obligation consists, at the 
debtor’s choice, either in the value of the slave or in the indemnity duo 
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for the crime, whichever is most advantageous for him. If in such a 
case the creditor should refuse to be sworn, the court should administer 
the oath to the injured party, not to the debtor himself ; and after the 
oath has been taken the slave should be sold for the damage, but not 
to reimburse the creditor to whom he was pledged. And lastly, if the 
creditor has consented to the sale of a pledged slave who is guilty of a 
crime but afterwards asserts that he withdrew his consent before the 
sale took place, while the debtor alleges he did not do this until after the 
sale, fthe presumption is in favour of the creditor. 

When a debtor owes two debts, each of a thousand pieces of money, 
one only being secured by a pledge, he may declare, when paying one 
thousand pieces, that he is thereby clearing off the most onerous debt, 
and the law will presume that this is the truth. If he has omitted to 
make this declaration at the time of payment, he may do so afterwards ; 
though some authorities maintain that in this case the security is pro¬ 
portionally distributed. 


Section 6 

At the death of a debtor his debts must be paid, so far as the amount 
of his assets allow, the latter being regarded as the joint security of the 
creditors. Only one author maintains that the estate can be seized for 
debt in the same way as the person of a slave for the pecuniary conse¬ 
quences of a crime committed by him. *The estate is distributed 
amongst the creditors in proportion to their claims, unless there is some 
legitimate cause for preference, which is in any case independent of the 
amount due. fWhere the heir has disposed of the estate, without there 
appearing to be any debt, and a properly authenticated debt is subse¬ 
quently established, as e.g . by the redhibition of some article sold ; the 
dispositions made by the inheritor are not ipso facto nullified, but they 
must be revoked, if there is no other way of paying the debt. It is 
undisputed that the inheritor can keep the estate and pay the debts 
from his own means. The obligation to pay the debts so far as the estate 
will allow, does not in any way affect the rights of the inheritor ; and 
the profits of the estate, of a separate character, such as those realised 
from the labour of slaves or from births subsequent to the opening of 
the succession, belong to tho inheritor, and cannot be included when 
determining the amount seizable for the payment of the debts. 


BOOK 12.—BANKRUPTCY, ETC. 


CHAPTER I.—BANKRUPTCY 
Section 1 

A person whose debts exceed the value of his property should be declared 
bankrupt, upon the demand of his creditors, but bankruptcy should 
never be declared on account of debts not yet duo. *A declaration of 
bankruptcy for debts due does not render other debts not } r et due 
claimable before the due date. If a person’s debts are counterbalanced 
by his property, and he can also gain a livelihood by his labour, there is 
no ground for a declaration of bankruptcy, f This is so also if he cannot 
work, and consequently his support is a charge upon his assets. A 
bankruptcy is not declared on the initiative of the court, but as has 
been said on the demand of the creditors. If all the creditors do not 
support the application, the total of the debts due to the petitioning 
creditors, taken together, should amount to a sum sufficient to authorise 
the declaration, fProceedings in bankruptcy may also be begun upon 
the demand of the debtor. 

An immediate consequence of bankruptcy is that the debtor becomes 
ipso facto dispossessed of the administration of his property ; while the 
court should in the presence of witnesses explain to him the measures 
taken with regard to the matter, so that he may abstain from any 
further disposition of his property. Only one jurist maintains that a 
sale, donation, or enfranchisement made by a bankrupt should remain 
suspended until it becomes clear whether these dispositions can be 
maintained without prejudicing the payment of the debts. If this is 
the case they should be regarded as valid, according to this jurist, but 
not otherwise. *0n the other hand, most authorities maintain the nullity 
of these arrangements, for the same reason as for all others, f A declared 
bankrupt cannot'transfer his property to his creditors, in order to free 
himself from his obligations, without the permission of the court; 
jfthough there is no objection to his taking an advance on goods he 
promises to deliver by a certain date, nor to his making a purchase and 
stipulating for a delay in payment. These future obligations are on his 
own personal responsibility, and have nothing in common with his 
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property that has been seized. Bankruptcy also leaves intact purely 
personal rights, such as legal capacity to marry, repudiate or divorce a 
wife, claim an application of the law of talion, or grant a pardon in 
accordance with it. An admission made by a bankrupt, concerning a 
right or obligation that has become effective before the bankruptcy, 
*binds tho creditors ; but they are not obliged to take into consideration 
an admission regarding obligations that become effective only at a later 
or indeterminate date, funless it has reference to a crime. A bankrupt 
can of his own accord return goods he has just bought, on account of 
redhibitory defects, if such redhibition profits the estate. fBut he is 
prohibited from dealing with anything he may obtain afterwards ; 
either by hunting, or by a testamentary disposition, or by purchase—at 
least when it is admitted that this last contract is not absolutely null 
when effected by a bankrupt. fThe bankruptcy of a purchaser does 
not give a vendor the right to cancel a bargain, if he has knowingly 
entered into it; he cannot even claim the goods back ; otherwise, both 
cancellation and reclamation are permitted him. flf the law forbids 
this reclamation on the part of the vendor, neither can he prove as 
creditor for tho amount of the price. 


Section 2 

After the declaration of bankruptcy tho court should hasten to sell 
tho bankrupt’s property and distribute the proceeds amongst the 
creditors. First of all are sold things liable to deteriorate, then slaves 
and domestic animals, then other movable property, and lastly im¬ 
movable property. Tho sale takes place in presence of the bankrupt 
and the creditors, each object being sold at the market where such things 
are usually sold ; and nothing can be sold except at a reasonable price, 
payable immediately, in locally current coin. A creditor who has 
stipulated for some particular article is not obliged to take coin, and if 
such article is not among the assets it must be purchased to satisfy him. 
If, on the contrary, the creditor does not insist on the very thing stipu¬ 
lated for, the debt can be paid in coin ; except in the case of a contract 
of salctm , for this contract does not admit of any similar conversion, 
even by consent of the parties interested. The court, when proceeding 
to the sale of the bankrupt’s property, should never deliver it beforo 
receiving the price ; and money coming from the sales and recoveries 
should be immediately divided amongst tho creditors, unless the sums 
are so small as to make this impossible. In tho latter case distribution 
may be deferred until the amount in hand has been increased by the 
sale of other objects, or the recovery of other debts due to the estate. 
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In order to proceed to this distribution, the law does not require that 
the creditors present must prove that there arc no others ; but a creditor 
who only presents himself after a distribution retains all his rights to 
his share in what remains of the assets. According to some authorities 
the previous distribution should in such a case be annulled. 

If the bankrupt sold an article before the declaration, and this article 
is subject to legal seizure by a third party, while the price paid has been 
already spent, the purchaser can only prove like an ordinary creditor ; 
but if the article has been sold by the court after the declaration of 
bankruptcy, a seizure gives the purchaser the right to claim back the 
price as a privileged creditor. Only one authority maintains that a 
purchaser can never enjoy this privilege. 

The support of persons dependent upon the bankrupt is a charge 
upon the assets until the distribution is finished, unless the bankrupt 
is himself capable of supporting them by his labour. fBut all the pro¬ 
perty of the bankrupt must be realised. It is even necessary to sell his 
house and any slave who may be working as his servant, without any 
regard to the state of his health or to the rank he occupies in society. 
All that should bo left him is a bundle of clothes sufficient for decency, 
i.e. a shirt, a pair of trousers, a turban and a pair of slippers ; to which 
in winter should be added a cloak. There is also exempted from sale 
the food necessary for the nourishment of the bankrupt and his family 
until the distribution is over. 

After the final distribution the bankrupt need not work or hire out 
his services as domestic servant or workman, in order to pay what 
remains of his debts ; fbut his creditors may oblige him to put out to 
service his female slave enfranchised by reason of maternity, and to 
lease out property realised in her favour. A bankrupt who says he is 
in a state of absolute insolvency, or who after the distribution of his 
property declares he has no more at all, must, if this is denied on the part 
of the creditors, prove the truth of his assertion ; at least this is so in the 
case of commercial debts, like those arising from a purchase or a loan, 
fin all other cases the law allows a presumption in his favour, provided 
he substantiates his declaration on oath. Proof of absolute insolvency 
can be furnished at any time ; but the witnesses called to establish it 
must have an accurate knowledge of the private life of the bankrupt. 
They must declare positively and expressly that the bankrupt is 
“absolutely insolvent.” A merely negative deposition, e.g . that the 
bankrupt “possesses nothing,” is not enough. When the bankrupt’s 
insolvency is established in this way the creditors have no right to 
demand bodily restraint, nor that the bankrupt be adjudged personally 
as a pledge ; they must wait until he has collected sufficient money to 
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pay his debts. In the case of a stranger whose financial position is 
accurately known to nobody, and who consequently cannot prove his 
“ absolute insolvency,” the court should appoint some one to examine 
the state of his affairs, and this expert should then appear as a witness 
if he thinks the evidence of absolute insolvency to be conclusive. 


Section 8 

A vendor can, in case of bankruptcy, break the contract and claim 
back goods the price of which has not yet been paid him. fThis right 
must be exercised without delay, for the reclamation is not admissible 
as soon as the bankrupt has disposed of the thing bought, either by 
cohabitation in the case of a female slave, or by enfranchisement, or by 
sale. This right of reclamation is not confined to a sale properly so 
called, but extends to all contracts involving the transfer of property for 
an equivalent. It is, however, admitted only under the three following 
conditions :— 

1. That the time for payment has fallen due. 

2. That payment cannot be obtained on account of the bankruptcy ; 
ffor there is no ground of reclamation where the bankrupt’s property 
is sufficient to meet all his engagements, but he nevertheless refuses to 
pay ; or where payment cannot be obtained because the debtor, though 
solvent, has absconded. On the other hand, the vendor may not be 
deprived of his right to cancellation and reclamation if the creditors 
wish to keep the goods at the price agreed upon between him and the 
bankrupt. 

3. That the bankrupt purchaser is still the owner of the property ; for 
there is no right of reclamation if he is no longer its owner, or if he has 
entered into a contract of enfranchisement with a purchased slave. On 
the other hand, the right of reclamation is not affected by the fact that 
a bankrupt has given in marriage a purchased slave. 

If the goods have been accidentally damaged, the vendor has the 
choice of either taking it back as it is, or claiming, for the payment of 
the price, his share of the assets, like any other creditor. If the deterio¬ 
ration in value is due to him or to a third person, he may choose between 
the property as it is, or a claim as ordinary creditor for the amount 
agreed upon, minus the deterioration, fDeterioration due to the 
bankrupt purchaser is regarded as accidental, so far as reclamation is 
concerned. 

In the case of a sale of two slaves, one of whom dies after the pur¬ 
chaser has taken possession, and the purchaser then goes bankrupt, tlie 
slave still living may be claimed back, and for the dead slave the vendor 
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may claim bis share in the assets as an ordinary creditor. According to 
the opinion of Shafii in his second period, the right of reclamation hi 
this case is not invalidated by the fact that a part of the price lias 
already been paid to the vendor. So that if the two slaves were of the 
same value, and the vendor has already received half the total price 
agreed, he may still claim back the living slave for the amount still due. 
Only one jurist maintains that he must in such a case keep the part 
payment already received, and claim his share of the assets, for the 
other half, as an ordinary creditor. 

When the property has undergone an increase inseparable from it, 
as in the case of an animal that has become fat, or a slave that has 
learnt a trade, the vendor profits by its reclamation ; but when the 
increase has an individual existence, like the fruit of trees or the young 
of animals, the purchaser keeps it, and the vendor can reclaim only tho 
original thing and nothing more. In the case of a slave’s child, an 
increase separable by nature but not by law, the vendor may claim it 
along with the mother, on paying its price ; or if this is not convenient, 
both must be sold, and the price fetched by the mother paid to the 
vendor. According to others, however, reclamation is altogether in¬ 
admissible in such a case. If a slave is pregnant at the time of reclama¬ 
tion, but not at tho time of sale, or vice versa , fthe vendor’s right extends 
both to mother and child. The fruit of the date palm hidden in its 
envelope, or that already formed by means of fecundation is subject to 
nearly the same rule as the embryo hidden in its mother’s womb and the 
child just born, i.e . it is better to include it in the reclamation. In the 
matter of the reclamation of a pieco of ground which has been sown or 
built upon by the bankrupt, he, the vendor and the creditors may by 
common agreement proceed to pluck up the shoots or remove tho 
buildings if they think fit. The ground is then returned to the vendor 
in its primitive condition. But if the creditors or the bankrupt object 
to this uprooting or removal, the vendor has no right to enforce it, but 
must receive back the land with the crops or buildings on it. Thus he 
only has a choice between two courses : either to appropriate crops and 
buildings on paying their value, or to uproot or remove them at his 
own risk, and deliver them to the bankrupt, plus damage, if any. *In 
no case can the vendor claim back the land, even if he abandons to the 
bankrupt crops and buildings. 

If the property consists, for example, of corn that the bankrupt 
has mixed with other com of the same or an inferior quality, the vendor 
can claim back the same quantity of the mixture ; *but if on the con¬ 
trary the bankrupt lias added corn of a better quality, reclamation is 
inadmissible. Corn ground by the bankrupt, or a coat cleaned by him, 
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without in either case any increase in value, are subject to reclamation, 
and the vendor need pay nothing extra for the work done. *But if the 
value is increased, the corn or the coat should be sold, and a part of 
the prico proportionate to the increase in value should be returned to 
the bankrupt. 

Where the bankrupt has stained the cloth purchased in some dye 
belonging to him the three following eases arc to bo distinguished :— 

1. The value of the cloth is increased by exactly the value of the dye. 
In this case the bankrupt becomes part owner of the cloth, for the amount 
of the value of the dye. 

2. The increase in value is less than the price of the dye. In this 
case the bankrupt cannot profit by more than the increase hi value of 
the cloth. 

8. The increase in value is greater than the price of the dye sold by 
itself, fin this case the bankrupt takes the whole of the increase. 

Where the bankrupt has purchased from one and the same person 
both cloth and dye, the vendor reclaims simply both, unless the value 
of the cloth, after manipulation, exceeds the value it had previously. 
In this latter ease reclamation is impossible, and the vendor can claim 
his share in the distribution of the bankrupt’s effects, like any other 
creditor. 

Where cloth and dye have been purchased from two different persons, 
the law admits three distinctions— 

1. The value of the dyed cloth does not exceed the previous value 
when undyed. In this ease the vendor of the dye loses his right of 
reclamation. 

2. The value of the dyed cloth exactly equals the sum of the values 
of cloth and dye. In this ease the two vendors should jointly reclaim 
the cloth, and become co-proprietors of it. 

3. The value of the dyed cloth is greater than the sum of the values 
of cloth and dye. fin this easo the bankrupt takes the whole of the 
increase in value. 


CHAPTER II.—INCAPACITY OF LUNATICS, MINORS, AND 

SPENDTHRIFTS 

Section 1 

Tiie incapacity of a bankrupt in relation to his creditors ; that of a 
debtor with regard to an article pledged by him ; that of a sick person 
who may not deprive his legitimate heirs, by testamentary disposition, 
of more than a third of his property ; that of a slave whose property 
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belongs to his muster ; and that of an apostate, whoso goods are con¬ 
fiscated for the benefit of Moslems ; all theso will be found treated of 
in those parts of my work dealing with these special classes of individuals. 
Here it remains for me to speak of the incapacity of lunatics, minors, and 
spendthrifts. 

A person in a state of lunacy is incapable of administering his pro¬ 
perty, and not responsible for what he says. His incapacity ceases 
with its cause. The incapacity of a minor ceases at puberty only if 
his intelligence is then sufficiently developed to allow of his being 
intrusted with the administration of his property. Tho age of puberty 
is fixed by law for both sexes at fifteen years completed, unless in the 
case of a boy nocturnal pollutions have already manifested themselves. 
But whatever may be tho physical development of tho body, a child is 
never considered to havo reached puberty beforo the age of nine. When 
tho bail's of tho pubis begin to grow it is a sign of puberty in tho case of 
an infidel child fbut not in that of a Moslem. As to girls, menstrues and 
pregnancy are also signs of puberty. 

The intelligence of a minor is considered to be sufficiently developed 
for him to manage his property, under the following circumstances ;— 

1. When lie is able to perforin his religious duties properly. 

2. Wien he behaves himself reasonably in his affairs. 

8. When ho abstains from everything incompatible with an irre¬ 
proachable character. 

4. When ho is not a spendthrift; ix. he does not waste his substance 
by allowing himself to be deceived in commerce by obvious frauds, by 
throwing his money into the sea, or by ruining himself in illicit pleasures, 
tOn the other hand, prodigality does not include expenditure on charity 
or good works, nor even exorbitant expense on the table or the toilet. 

The degree of intelligence of a minor should be estimated in different 
ways, according to the different categories of persons. Thus the son of 
a merchant should be examined with regard to purchase and sale or his 
aptitude at a bargain ; the son of a farmer should undergo inquiry as 
to his knowledge of cultivation and the proper employment of labour 
for that purpose ; and the son of an artisan should give proof that he 
understands his trade ; while a girl should show herself apt in all that 
has to do with spinning and cotton and the best way of protecting food 
from the cat, etc. This examination should be undergone at least 
twice ; according to some before the minor has reached tho age of 
puberty, and according to others after. fSoine insist upon a previous 
examination, maintaining that engagements entered into by a minor 
before puberty are invalid. fBut according to theso authors, the pupil 
should be given, before his majority, an opportunity to prove the 
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development of his intelligence, for example, by making a bargain ; 
though the guardian and not the pupil is the person who must actually 
conclude it. 

The minor who, having attained tho age of puberty, has an in¬ 
telligence insufficiently developed to be entrusted with the management 
of his property, remains in a state of incapacity ; otherwise his inca¬ 
pacity ceases ipso facto on his attaining his majority. His property 
is then intrusted to him ; though others maintain that the court should 
in all cases decree the cessation of tho guardianship. A person who, 
immediately upon attaining his majority, begins to waste his substance, 
should be formally declared incapable ; only a few jurists maintain that 
incapacity recommences ipso facto under guardianship as before. 

fA person who has attained majority cannot be pronounced 
incapable owing to notorious misconduct. 

An adult afflicted with idiocy should be placed under the care of the 
court, or according to others under that of the-person who would be his 
guardian if he were a minor. This difference of opinion is also mani¬ 
fested with regard to an adult who is mad. A person in a state of 
incapacity through idiocy can neither sell, buy, nor enfranchise slaves, 
nor make a donation, nor marry without the consent of his curator. If 
he buys or borrows anything, and if after delivery it is lost when in his 
possession, he is not responsible either during or after his incapacity, 
whether his condition was or was not known to the injured party. He 
may marry with the consent of his curator, f but under no circumstances 
may he meddle with the management of his property or admit the 
existence of debts contracted before or since his incapacity. Neither is 
his admission of any value *as to any damage caused by him ; but it is 
taken into consideration if it relates to an offence punishable by a 
definite penalty or under the law of talion. He can, moreover, repudiate 
or divorce his wife, pronounce an injurious assimilation with regard to 
her, or disavow a child by means of anathema. As to religious practices 
an idiot is subject to the same law as other believers ; but he cannot 
personally take part in the distribution of what he owes in charity ; 
and if he wishes to perform an obligatory pilgrimage, the curator should 
intrust to some reliable person what is required for his maintenance on 
the journey. Moreover, the curator may forbid his undertaking a 
voluntary pilgrimage, if the expense would exceed his ordinary main¬ 
tenance, even if he has already begun it; and as our school considers 
the idiot as a person prevented from continuing his act of devotion, his 
ihram ceases ipso facto. 

[If it is admitted that the expiatory sacrifice due in these circum¬ 
stances may lawfully be replaced, the idiot should fast instead of 
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sacrificing a shah or giving food to the poor, as he is incapable of 
disposing of his property. However, if he is able to gain on the way 
what is enough to cover the extra expense of a voluntary pilgrimage, 
his curator is not legally entitled to prohibit this act of devotion.] 


Section 2 

A father is the guardian of his children during their minority. In 
default of the father the guardianship reverts to the father’s father, and 
then to a testamentary executor appointed for that purpose by the 
father or father’s father, and as a last resort to the court, which, however, 
may depute some reliable person as administrator. fA mother can 
never be guardian in her own right, but the father or father’s father 
may so appoint her by will. 

A guardian should manage the affairs of a minor like a good father. 
Thus ho should in building use clay and bricks baked in a furnace, not 
bricks dried in the sun or plaster. He will not sell immovable property, 
unless it is absolutely necessary or the advantage is obvious ; but he 
may alienate movable property, even by exchange or on credit, if his 
ward’s interest requires it. In the case of a sale on credit, however, he 
should always have the transaction certified by witnesses, and stipulate 
for security. As to a right of pre-emption, he should exercise it or not 
as his ward’s interest requires. He may pay what is due by the minor 
as legal alms ; and should furnish him with what is necessary to enable 
him to live decently. 

When a ward, after attaining majority, makes a claim against his 
father or father’s father, alleging that the latter has not acted as a good 
father of a family with respect to the sale of his property, the guardian 
has a presumption in his favour if he takes an oath ; but if the claim is 
against a testamentary executor or an administrator appointed by the 
court, the presumption is in favour of the ward. 


CHAPTER III.—COMPROMISE, AND EIGHT OP WAY 

Section 1 

Compromises are of two kinds ; the first, those come to between two 
litigants, is itself divided into two kinds— 

1. A compromise about an obligation admitted by the other party, 
or legally established in some other way. When in these circumstances 
there is a consent to accept an object not claimed in the place of one 
claimed, this consent is regarded as similar to a sale, though the word 
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“ compromise ” may have been used ; and consequently there must be 
observed all the rules of a sale, such as the right of pre-emption, redhibi¬ 
tion for defects, prohibition from disposing of the article before taking 
possession, and the necessity of mutually taking possession, if both arc 
capable of giving rise to illicit gain. When one consents to accept, 
instead of the thing claimed, the use of something else, this consent has 
the effect of a contract of hiring, of which all the particulars must be 
exactly observed. And lastly, if one consents to accept only a part of 
what one might claim, this consent is regarded as a true donation, 
subject to the law ordinarily governing such kinds of contract. But in 
all these cases fthe word “ compromise 55 and not the word “ sale ” 
must be employed. Moreover, if one says to some one, “ Givo me such 
and such a thing by way of compromise instead of your house, 55 fthis 
proposal has no legal effect unless there has already been some dispute 
about the house. There is, however, no objection to replace a debt in 
this way by some definite object. If, in these circumstances, it is on 
both sides a question of things giving rise to illicit gain, a mutual taking 
possession must take place at once ; fotlierwise this is not necessary, 
at least if what is given in exchange for the article originally due is 
something definite. If, on the other hand, one debt is substituted for 
another, the latter must be immediately converted into some definite 
object; though we have seen that authorities are not agreed as to 
taking possession in such a case. When compromising in such a way 
that one accepts the part payment of a debt, one really grants a remission 
as to what is left; and in this case one may make use of the word 
“remission 55 or “ diminution, 55 just as well as of the word “ compromise.” 
A permission granted to the debtor to pay in a certain time what is 
due immediately, or vice versa , is quite invalid ; but this does not 
prevent the debtor being able, with the exceptions mentioned, to 
anticipate payment of a debt due at a certain time. On the other 
hand, one may accept, by way of compromise, five pieces of money paid 
at once, instead of ten paid by a certain date ; for in this case it is not 
the same sum that the debtor has to pay, these five pieces paid at once 
dispensing him from paying the rest. But the inverse compromise to 
this is not permissible, that is, one may not stipulate for ten pieces at a 
certain date instead of five immediately. 

2. A compromise about an obligation not established by an admission 
or in any other way. Such a compromise is invalid when the denial of 
the opposite party relates to the obligation itself, feven partially. j*A 
phrase such as “ I propose to compromise upon the subject of the house 
you are claiming,” cannot be regarded as an admission. 

The second kind of compromises consists of those concluded between 
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the plaintiff and a third party. Now it is a perfectly lawful compromise 
when some third party declares to the plaintiff, “ The defendant admits 
his obligation and has authorised mo to come to a compromise with you.” 
An agent has also power to compromise, in these circumstances, on his 
own account, for then it is as if there had been on his part a preliminary 
purchase of the thing in dispute. When the defendant’s agent declares 
that the latter totally denies the claim, the compromise between the 
plaintiff and the agent upon the subject of litigation has the same effect 
as the purchase of something unlawfully usurped ; that is to say the 
agent has concluded of his own accord a compromise whoso validity 
depends upon whether tho plaintiff can have the thing delivered him. 
A compromise is in any caso invalid if tho defendant denies the obligation, 
and his agent has not communicated'this circumstance to the plaintiff. 


Section 2 

It is forbidden to make use of a public way, serving as communication 
between two places, in such a manner as to obstruct tho passage. Thus it 
is forbidden to construct at one's house a balcony opening upon tho 
road, or to make a covered passago between two houses ; though both 
aro lawful if at such a height as to allow of a man standing upright to 
pass underneath If it bo a road along which riders and caravans 
habitually pass, the balcony or the roof of the covered passago must be 
of sufficient height to allow of the free passage underneath of a camel 
carrying a litter, including tho baldachin and its supports. It is 
forbidden— 

(1) To compromise upon the subject of these rights, relating to any 
public way ; or 

(2) to construct a bench upon the public road, or plant a tree on it. 
According to other authorities, however, this precept doos not include 
benches or trees that do not in any way obstruct the free passage of tho 
road. 

If it be a question, not of a public road, but of a blind alley, access 
to it is forbidden to persons not living there ; fand even these should 
obtain the previous permission of their neighbours. By a person living 
there is understood the occupant of a house with a door in the blind 
alley, but not a person whose house merely adjoins it with a bare wall. 
fEach inhabitant of the blind alley has a right to that part of it only 
comprised between tho corner of the public road and his house door. 
The inhabitants alone have tho right to make doors leading into the 
blind alley, for entrance and exit; fpersons who have only a bare wall 
on it may not pierce this wall, unless they carefully nail up any door 




172 


MINHAJ ET TALIBIN 


they may make there. An inhabitant whose house already has one 
door opening on the blind alley, may not make another further from the 
corner of the road, without his neighbour’s consent. Even if it is nearer 
the corner the new door may not lawfully be made without the knowledge 
of the neighbours, unless at the same time the old one is shut up ; in 
this latter case no one has any right to object, f Nor have the neighbours 
any right to object if the owner of two houses proposes to make a door of 
communication between the two, whether the doors of these houses 
open on to two different blind alleys, or whether one opens into a blind 
alley and the other into the street. In all cases where neighbours wish 
to oppose the opening of another door, they may compromise for a sum 
of money. Every householder has a right to make new windows opening 
on to a blind alley, in order to get more light. 

A wall between two properties is either a party-wall or not. If it is 
not a party-wall, the neighbour may not place beams against it without 
the knowledge of the owner, at least, according to what was admitted 
by Shafii in his second period ; nor can he force the owner to allow him 
to do so. If the owner permits him to do so without payment, it is as 
if ho had lent him the use of the wall; and he may at any time withdraw 
this permission, without being liable for damage, feven though the 
neighbour may have already begun his intended construction. If the 
owner withdraws his permission, he may at his choice either permit the 
building for a consideration, or he may insist upon its demolition, and 
claim damages for any injury done to the wall. Some authorities, 
however, maintain that the owner may only claim compensation under 
these circumstances, and cannot insist upon demolition. If, on the other 
hand, it is for a consideration that the owner has granted permission to 
rest upon the wall beams supporting some construction, e.g . if he has 
rented out for this purpose the use of the top of the wall, he must keep 
to the articles of the contract of letting, flf the following expressions 
have been used :—“ I sell you the top of my wall to support your 
building,” or “ I sell you the right to build upon it,” it is a sale combined 
with a contract of letting; and the owner, once the construction has 
begun, has no longer under any circumstances the right to demolish the 
wall. Even if the wall falls down and the owner rebuilds it, a neighbour 
who has bought aright of construction upon the original wall can exercise 
his right upon the wall newly erected. It is necessary that the portion 
of the wall concerned should be specified by mentioning both length and 
width, whether the permission has been granted for a consideration or 
not. There should also be indicated the nature and the height of the 
walls of the building it is intended to build upon the wall in question, 
and the nature of the roof with which it is to be covered. When 
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permission is asked to build on another’s land, it is sufficient to indicate 
the area of the proposed building. 

As to a party-wall, according to the theory adopted by Shafii in his 
second period, neither of the part-owners has a right to rest beams on it 
without the other’s consent; nor to fix a bolt in it, nor open a window, 
except on the same condition. Each part-owner may, however, support 
things against it, or open a shop for goods, so long as the wall is not 
damaged. Such acts are lawful also in the case of a wall which is not a 
party-wall. A part-owner may not oblige his neighbour to contribute 
to the repairing of a party-wall, at least according to the opinion adopted 
by Shafii in his second period ; but if the wall falls into ruin, he may 
rebuild it at his own cost and his own profit. In this case he obtains 
exclusive possession of it, and may dispose of it as he pleases, either by 
making it serve as a foundation for other buildings, or by demolishing it; 
and if the neighbour should then object to its demolition, and offer to 
pay his share in the expenso of rebuilding and up-keep, he cannot be 
forced to agree to this proposal. Where, however, one of two part- 
owners of a party-wall fallen into ruin wishes to rebuild it with the 
debris to which both have equal right, the other may object to this ; 
but if they help each other and build it together their joint rights in the 
party-wall become as before. It is permissible for one of the part- 
owners to grant to the other who alone undertakes to rebuild it, a larger 
share in the party-wall than he had before ; for in that case these 
increased rights are considered as being the reward of his labour. 

One may grant to one’s neighbour, for a consideration, the right to 
deflect a course of water, or to throw snow, upon property of which one 
is the owner. 

When two proprietors dispute about the ownership of a wall between 
their properties, and the buildings belonging to one of them are so closely 
fixed in to the wall, that both must have been constructed at the same 
time, he is regarded as the owner of the wall; otherwise they must be 
looked upon as joint owners. Consequently the wall must be adjudged 
in this case to that party who is able to prove his ownership ; and if 
neither can do this, the court should administer an oath to both of them. 
If both, or neither, substantiate their statements on oath, the wall 
should be declared a party-wall; but if one only does so, the wall should 
be adjudged to him. The circumstance that one of two neighbours has 
rested beams on a disputed wall, cannot of itself add weight to his claim. 
The flooring between two storey's of a house belonging to different 
persons is subject to the same law as a wall between two properties. It is 
necessary to consider if the floor can have been made after the construc¬ 
tion of the upper storey. If this is the case, it is presumed that the 
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floor is, so to speak, a part^y-floor ; but if it is not so established, the 
floor is presumed to belong to the proprietor of the lower story. 

CHAPTER IV.—TRANSFERENCE OF DEBTS 

For the validity of a transference the law requires the consent of the 
transferrer and of the transferee, fbut not that of the debtor. A person 
who owes nothing, however, cannot be made the subject of such a trans¬ 
ference ; though some authorities maintain that this is possible, with 
the consent of the person in question. A debt transferred must be 
obligatory. It can refer to things sold by weight or measure for 
otherwise. It is lawful to transfer the price of a sale during the period 
of option, either by the purchaser designating to the vendor a third 
person who will pay him the price agreed upon, for by the vendor 
designating a third person to whom the purchaser should pay the 
money. A slave undergoing enfranchisement by contract may designate 
to his master another person who will make him the periodic payments ; 
though the master may not transfer to any other person his claim upon 
the slave for these same payments. The amount and nature of a 
transferred debt should be known, as in the case of the original debt. 
Only one jurist admits the legality of a transference of camels due as 
the price of blood, both on the part of the claimant and of the debtor. 
A debt extinguished by transference must be of the same nature and 
amount as the transfer ; fthe due date of both must be the same ; fand 
they must both refer to the same coin or goods. 

A debtor who pays his creditor by transferring him a claim, is 
thereby free of the debt; and the person whose liability is transferred 
is at the same time freed as regards his first creditor, while becoming 
responsible towards the transferee. Consequently, the transferee cannot 
proceed against the transferrer, even if he meets with difficulty on 
account of the bankruptcy of the other party, or by reason of his denial 
confirmed on oath. Even if the latter is already a bankrupt at the 
moment of the transference, without the knowledge of the transferee, 
the latter has still no claim against the transferrer ; though other 
authorities allow r him this remedy if the transfer v r as on the express 
condition of the debtor’s solvency. 

A transfer by a purchaser, as to the price agreed upon, *is annulled 
by a restitution on account of redhibitory defects ; but, according to 
our school, a similar transfer by the vendor stands good, even though 
the goods are subsequently returned him on account of such defects. 
A transfer with regard to the price of a slave sold is also null, if the 
interested parties, i.e . the vendor, purchaser, and transferee, are agreed 
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that it is really a free man they have disposed of by mistake, or if one of 
the parties proves this in court. When, in such circumstances, the 
transferee alone denies to the slave the liberty admitted by the vendor 
and purchaser, the latter have the right to insist upon the transferee 
confirming upon oatli his ignorance of the liberty of the person in 
question ; and it is only after taking this oath that the transferee can 
claim from the purchaser payment of the price transferred. 

In case of a dispute between two persons, one of whom contends that 
he appointed the other his agent to take possession of something due by 
a third party, while the other maintains that the debt was transferred 
to him and he acted not as agent but as transferee, or if the case turns 
upon the question whether the word “ cede ” used by the parties implies 
a mandate or a transfer, the one who asserts the fact of an appointment 
as agent has a presumption in his favour, if his statement is confirmed 
on oath. All authorities, however, are not agreed in admitting this 
presumption in the latter case, i.e. where the dispute is about the meaning 
of the word “ cede.” If one of the parties in litigation maintains that 
he transferred his claim to the other, while the latter asserts that ho was 
merely authorised to receive the sum due, the law presumes that this 
latter statement is the truth, if confirmed on oath. 

CHAPTER V.—GUARANTY 
Section 1 

A person who is incapable of managing his affairs cannot be a surety. 
A guarantee on the part of a bankrupt has the same effect as a purchase 
by him ; tand that on the part of a slave without his master’s 
authorisation is considered void. If a master has authorised his slave 
to go surety, indicating as guarantee what the slave gains by his labour, 
or some other thing, it is the property indicated which is liable to seizure ; 
■(•otherwise the following rule must he observed. In the case of a 
generally authorised slave, everything he actually possesses and every¬ 
thing he has gained after his authorisation may be seized ; but in the 
case of a slave not authorised to trade, the profits of his labour are alone 
liable, fit is necessary that the surety should know the creditor, but 
the latter need not accept or even subsequently approve him. It is 
generally agreed that one may go surety for a person without his consent; 
fone need not even know him. 

A guaranty can only be given for a debt, which must be— 

1. Certain ; though in his first period Shafii accepted the validity of 
a guarantee on a future obligation. Our school also admits a guarantee 
as to the indirect consequences of a sale, even after payment of the 
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price ; i.e. one can go surety to the purchaser for the return of the price 
paid by him, in case of a legal seizure, redhibition or deterioration. 

2. Obligatory. One may not go surety for the periodic payments 
arising out of an enfranchisement by contract; fbut one may do so for 
payment due by reason of a contract of sale, even during the con¬ 
tinuance of a right of option. A guaranty relating to the payment of 
a contractor is regulated by the same principles as a security with refer¬ 
ence to a similar obligation. 

3. Known. This, at any rate, is what Shafii decided in his Egyptian 
period, when he also gave it as his opinion that the remission of an 
unknown debt is null, unless it is a case of camels due as price of blood, 
|in which latter case he also admits the validity of a guaranty. j*An 
agreement in the following terms :—“ I go surety for so-and-so’s debt 
up to an amount of from one to ten dralims is not regarded as a guarantee 
for an unknown debt, and one is then liable for the maximum, [fin 
such a case one is responsible for a maximum of nine drahns.] 


Section 2 

Our school admits the validity of personal security. One can go 
surety for the person of a debtor without knowing the amount of the 
debt. In every other case personal security can only be given where an 
ordinary guarantee can also be given. Our school admits personal 
security even for a person liable to a penalty depending upon the will 
of the injured party as under the law of talion, or liable to punishment 
for defamation ; but a third party can never go bail for the person of 
a criminal liable to a definite punishment, i.e. one that cannot be 
remitted. One may go bail for the person of a minor, a lunatic, a man 
in prison, an absent person and even a dead man. 

In this last case it is necessary to produce the corpse, for its identitj* 
to be established by witnesses ; but in other cases a personal bail has 
for its effect that one has undertaken to bring the debtor alive to the 
place where he has to pay his debt, at least if such place has been pre¬ 
viously indicated, or if not to the place where the guarantee was given. 
The guarantee has been fulfilled once the debtor is brought to the place, 
so that the creditor is able to seize his person. It has been fulfilled also 
if the debtor presents himself of his own accord and places himself at 
the disposition of his creditor, in order to fulfil his engagement; but a 
mere appearance of the debtor is not enough, unless he declares he comes 
to answer to his bail. When one has become bail for a debtor, who 
subsequently absconds, and nobody knows where he is, there is no 
longer need to produce him ; and the guarantor, even if he has already 
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made inquiry as to the debtor’s whereabouts, may still insist on a delay 
necessary to enable him to go and look for the debtor and procure his 
return. When this is over, the guarantor may be imprisoned, unless 
he brings the debtor. Some jurists maintain, however, that hi these 
circumstances the guarantor can never be obliged to bring the debtor, if 
the latter has gone away as far as will permit of an abridgment of 
prayer. j*If a debtor is already dead and buried at the moment when a 
guaranty was given for his person, the guarantor is not responsible for 
the payment of the debt; and personal security is hi such a case null 
and void, even if a clause has been added to the effect that the guarantor 
shall be liable for the payment of the debt, where the burial of the debtor 
prevents his being brought. fAnd, finally, personal security is not valid 
without the debtor’s consent. 


Section 3 

For the validity of a guaranty, ordinary or personal, such words 
must be used as clearly indicate the obligation undertaken, as “ I go 
bail for what so-and-so owes you,” or “ I take his debt on myself,” or 
“ I undertake it,” or “ I answer for his person,” or “ I become bail, 
security, guarantor, responsible for bringing you the debtor ; and if I 
do not bring him, I will pay for him.” But if, on the other hand, one 
says, “ I will pay the money or bring the debtor,” it is a mere promise 
and not a personal guaranty, fGuaranty, whether ordinary or personal, 
cannot be made conditional; nor may the exact moment of the debtor’s 
appearance be lawfully specified. But it may be stipulated that the 
debtor shall bo brought immediately, or that he shall not be brought 
before the end of the month. One may also guarantee payment by a 
certain time of a debt due immediately, as well as the immediate pay¬ 
ment of a debt due on a certain date. fThe guarantor need never pay 
off a debt before the date agreed upon between him and the creditor. 

A creditor may at his choice seize either the guarantor or the original 
debtor. fHe cannot accept the security on condition that the principal 
debtor shall bo free from seizure. The guaranty ceases with the 
principal debt, and consequently the guarantor is released by a remission 
of the original debtor. On the other hand, a release of the guarantor 
does not affect the obligation of the original debtor. Upon the death of 
the principal debtor, or of the guarantor, the death is recoverable from 
the goods of the deceased ; but the position of the survivor is unaffected. 
A guarantor, on proceedings being taken against him, may cite the 
original debtor, and force him to discharge his debt to the creditor, 
unless ho has gone security without the debtor’s knowledge ; butf the 
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guarantor cannot proceed against the original debtor, before the creditor 
claims payment. A guarantor who pays, without reference to the 
debtor, may still suo the latter if guaranty and payment were effected 
with his consent. But if the debtor disapproved those, the guarantor 
has no remedy against him. fThe debtor’s consent to the guaranty 
renders him liable to the guarantor ; but not his more consent to pay¬ 
ment by the latter, flf a guarantor has persuaded a creditor to accept 
debased money instead of the good pieces duo by the debtor, or a coat 
worth fifty pieces instead of one hundred pieces, he can claim from the 
debtor no more than ho has actually paid. 

If one discharges another’s obligation without his knowledge and 
without any guaranty, one is not substituted for the creditor so as to be 
able to proceed against the debtor ; but the dobtor’s consent to payment 
by a third party not a guarantor involves this substitution, whether or 
not such a right has been expressly reserved. fThis right of substitution 
remains intact, even where the creditor and the third party convert the 
debt into another of a different nature. 

The law requires that before proceedings are taken, either under a 
guaranty or by right of substitution, that payment took place in presence 
of two male witnesses, or of one male and two female witnesses ; or 
even of a single male witness—but in this last case the guarantor or 
substitute should take an oath. If there are no witnesses, the payment 
made by the guarantor or the substitute, in the absence of the debtor, 
gives him no right to proceed, whether there is for is not a rejoinder oil 
his part. Our school, however, admits such right to proceed, even 
without witnesses, whero payment is substantiated by a declaration of 
the creditor, or where it has taken place in presence of the original 
debtor. 


BOOK 13.—PARTNERSHIP 


Four kinds of partnerships are to be distinguished— 

1. Personal (slierkat-al-abdan), a contract by virtue of which some 
persons unite for the oxercise of their trade or profession, as a partner¬ 
ship of two or more porters or workmen so that their profit is held in 
common and divided amongst them. Such a partnership does not 
require equal contribution, nor that the partners should all have the 
same trade. 

2. Universal (slierkat-al-mofawada), in which the profit gained by 
each partner is held in common by all, and all aro jointly responsible 
for the debts of each. 

3. Commercial, in participation (sherka-al-wujuh), in which two 
persons, well known as merchants, each buy goods as if for himself, under 
particular conditions as to time of payment; the goods being then sold 
in common and tho profits divided between the two. 

All these three kinds of partnership are null and void. 

4. Particular (sherka-al-inan), which alone is permitted, provided 
that the share of each partner is expressly indicated. fThus a partner¬ 
ship of this kind cannot exist where there is merely an agreement to 
combine and nothing more. No particular partnership can take place 
except between persons capable of appointing or being appointed an 
agent. 

The share capital must consist of things sold by measure or weight, 
and not otherwise. Some jurists even maintain that these contributions 
must consist in gold or silver coin. All agree that the shares must be 
mixed together so as to be indistinguishable. This cannot take place 
unless the contributions are of the same nature and quality. Thus one 
partner cannot bring good coin and another debased. These rules, 
however, apply only to the common stock collected to form a conven¬ 
tional partnership ; for if two persons obtain anything as undivided 
property in some other way, as by inheritance, sale, etc., and allow each 
other unrestricted right to trade with it, this is a perfectly legitimate 
partnership, without, however, there being any combination of funds 
subscribed, and without there being any question of things sold by 
measure or weight. It follows therefore that tho rulo that the funds of 
a partnership must consist of things sold by measure or weight can be 
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eluded by a mutual and partial exchange of the things contributed, 
combined with an authorisation to dispose of them at pleasure. The 
law does not insist that the share contributed by each partner shall be 
equal; fnor even that the exact amount must be known at the time of 
the contract of partnership. 

No partner may dispose of the common funds, except in a reasonable 
manner. Thus he cannot of his own accord sell either on credit or for 
any coin not legally current in the place ; and he is personally responsible 
if he allows himself to be deceived by any obvious fraud. Neither can 
he take with him on a journey partnership funds ; nor send them to a 
commission agent, without the permission of the other partners. 

Each partner has a right to terminate the contract of partnership at 
any moment; but can then no longer dispose of the common funds. 
This rule, however, must be understood in the sense that if one partner 
says to another, “ I release you from our contract, 55 or “ You can no 
longer dispose of my share in the common funds,” he is not himself 
released from his obligations towards the partnership. A partnership 
terminates upon the death, lunacy, or disappearance of one of the 
partners. 

Profit and loss must be shared in proportion to the contribution of 
each partner, without regard to the value of the labour of each. Any 
stipulation to the contrary would involve the illegality of the contract. 
But in these circumstances the partners retain a right of action against 
each other for any salary that may be due for their respective services, 
and what dispositions they may have made with regard to the common 
funds remain intact. And any profit made or loss incurred, before the 
legality of the contract was called in question, must be shared in propor¬ 
tion to the capital contributed. 

Each partner is considered as the depositary of the common funds 
intrusted to him; which implies that his word is presumed to be true 
as to restitution, deterioration or accidental loss of such property. If 
he alleges some visible cause of the loss, he need only prove that the 
accident took place, his word being enough to show the accident did 
also cause the loss of the object in dispute. If one partner possesses 
something ho says is his, while another says it belongs to the partnership 
or vice versa , the presumption is in favour of the person in possession ; 
but if he asserts that the thing belongs to him in consequence of a division 
amongst the partners, the presumption is in favour of the party that 
denies this fact. And finally there is a presumption in favour of a 
partner who asserts that a thing was purchased, either for the partner¬ 
ship or on his own account, against any other partner who maintains 
the contrary. 


BOOK 14.—PRINCIPAL AND AGENT 


Section 1 

For the validity of an appointment as agent, it is necessary that the 
principal should have the right to do in person what he authorises his 
agent to do, whether it concerns his own property, or something else of 
which he has a right to dispose. Thus a minor, a lunatic, a woman— 
as to marriage—or a person in a state of ihram , cannot appoint an agent; 
but a guardian may do so on behalf of his pupil. A blind person, though 
incapable of himself buying or selling anything because he cannot see it, 
may nominate an agent for this purpose. 

An agent must himself be capable of doing on his own account what 
he is appointed to do for another. Consequently, neither a minor, nor 
a lunatic, nor—as to marriage—a woman, nor a person in a state of 
ihram, can be appointed an agent. 

There are, however, certain circumstances in which one may rely 
upon the word of a minor, e.g. when in the name of his parents he allows 
some one to enter the house, or when he brings a small present from 
them. fA slave may be appointed an agent to receive a woman in 
marriage, but not to give her away. 

The object of an appointment as agent must be— 

1. The property of, or a right acquired by, the principal. fThus, 
for example, the appointment of an agent to sell a slave one is about to 
purchase, or to repudiate a woman one is about to marry, is considered 
null and void. 

*2. An act which may be performed by another person. Conse¬ 
quently, to appoint an agent to perform one's religious duties is unlawful, 
with the exception of the pilgrimage, visit, distribution of charity and 
sacrifice. An agent may not be appointed to depose as a witness, take 
an oath of continence, pronounce an anathema or other oaths for an 
injurious comparison. On the other hand, sale and purchase, donation, 
contract of salam , security, marriage, repudiation, and in general all 
civil conventions may be effected or revoked through an agent. 
Similarly, an agent may accept what a third party owes his principal ; 
he can fulfil the latter’s obligations, appear in court for him either as 
plaintiff or defendant, *and b 3 T occupation in his name acquire possession 
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of an object not belonging to any one, as e.g. by clearing waste land, by 
hunting, or by picking up dry wood. A judicial confession should be 
made personally by the interested party, fand cannot be made through 
an agent; but it is permissible to apply by agent for the application of 
a penalty that may be remitted, as under the law of talion, or of a penalty 
for defamation. Only a small number of authorities refuse to allow this 
unless the principal is present. 

3. Known ; at least in part, for complete precision is unnecessary. 
Thus, an appointment as agent in the following terms is invalid :—“ I 
give you general authority as my agent in business, important or other- 
wise,” or “for all my affairs,” or “ I intrust my property to you.” On 
the other hand, there is no objection to an appointment as follows :— 
“ I appoint you my agent for the sale of all my property, and the en¬ 
franchisement of all my slaves.” It follows also from this principle that 
when giving any one power of attorney to purchase a slave, the kind 
must be specified ; or, in the case of a house, its situation ; but in f 
neither case is it necessary to mention the price. 

The principal must make use of words that leave no doubt as to his 
consent. Thus, for example, he should say, “ I appoint you my agent 
for such and such a business,” or “ I intrust it to you,” or “ You will be 
my agent; ” and consent is also sufficiently expressed by saying, “ Sell 
this for me,” or “ Enfranchise such and such a slave.” Eor the validitv 
of an appointment as agent the law does not require an express accept¬ 
ance on the part of the agent; though some authorities maintain the 
contrary opinion, in a case where the principal has merely indicated the 
nature of the contract, as, for instance, by saying, “ I appoint you my 
agent.” Where, however, the principal has disclosed the nature not 
of the contract but of the act, by saying, e.g. “ sell ” or “ enfranchise,” 
even these authors do not insist upon an express acceptance. 

fAn appointment as agent cannot be made to depend upon a con¬ 
dition ; but there is no objection to the business confided to the agent 
being made so to depend. fThe words, “ I appoint you my agent and 
you will be so again after I have revoked the appointment,” constitute 
a valid power of attorney for the present, but it lapses upon revocation, 
for there is then a new appointment depending upon a condition. fThe 
same principle applies to the cancelling condition ; whether, i.e . the 
revocation of the appointment may or may not be conditional. 


Section 2 

An agent appointed to effect a general sale may accept in payment of 
the price only such coin as is legally current in the locality. He may not 
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sell on credit; nor may he allow himself to be deceived by any obvious 
fraud—such a fraud, that is, as is seldom capable of deceiving an average 
person. In any case the agent is personally responsible to the principal 
for damage, when there has been delivery of the goods. If the power 
of attorney specifies that a sale shall be at a fixed time, the same rule 
must be applied ; fbut it is quite legal to leave the time to the discretion 
of the agent, who should then guide himself by what is usually stipulated 
as to the time. An agent appointed to sell a thing cannot buy it for 
himself, nor for a minor of whom he is the legal guardian ; fbut there is 
no objection to his selling it to his father or to his adult child. A power 
to sell implies a power to receive the price and deliver the goods. A 
delivery of the goods before the receipt of the price is at the agent’s 
risk. An agent appointed to buy must not purchase a thing with 
redhibitory defects, except on his own responsibility. If the object is 
worth the price stipulated, in spite of redhibitory defects, the purchase 
is chargeable to the principal, if the agent was unaware of the defects, 
fbut not otherwise. If the thing is not worth the price paid, the pur¬ 
chase does not bind the principal, if the agent knew of the defects. If 
he was not aware of them, the agreement rests intact, except for the 
right of option, which in these circumstances the law allows both to 
principal and agent. 

An agent, if able to carry out his instructions, may not delegate a 
third party to do so, without his principal’s consent; but if he is unable 
to conclude the affair through incapacity or on account of his social 
position, such delegation is quite lawful. It is so also where there are 
many agencies that one person cannot execute alone ; but in this case 
our school admits delegation only for that part of his duty that exceeds 
the agent’s power. A power of delegation accorded by the principal in 
explicit terms, such as, “ Choose a substitute for yourself,” does not 
affect the position of the substitute, who remains always the agent’s 
agent. fOonsequently his authority terminates either by a revocation 
of his appointment by the agent, or by a revocation of the latter’s own 
appointment. Where, on the other hand, the principal says to the agent, 

“ Choose me another person to replace you if you should require a 
substitute,” and the agent chooses such a substitute, the latter becomes 
the direct agent of the principal, f And it is the same where the principal 
has accorded a faculty of substitution, without indicating whether the 
substitute is to act for him or for his agent. 

[1. In all cases where the substitute acts directly for the principal, 
an agent cannot revoke his appointment; nor is his appointment ipso 
facto revoked by the revocation of the agent’s appointment. On the 
other hand, the agent is equally independent of the substitute. 
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2. Even where an agent has a right of delegation, he can appoint as 
substitute only a person worthy of confidence ; unless the principal has 
indicated some particular person. 

8. f Where an agent has made use of his power to appoint as sub¬ 
stitute a person worthy of confidence, who is afterwards guilty of 
notorious misconduct, he cannot of his own accord revoke his appoint¬ 
ment.] 


Section 8 

If in an agent’s power of attorney there is a formal injunction to 
sell, either to a person specially mentioned, or at a certain date, or at 
a particular place, the agent must act in conformity with this clause. 
Authorities, however, are not in complete agreement as to the place, 
especially if the agent is unaware that such place has been indicated 
with a particular object, A power of attorney to sell for “ one hundred 
pieces of money 55 does not imply any authority to sell for less ; but the 
sale may be effected at a higher price, unless expressly forbidden by the 
principal. 

Where an agent had been appointed to purchase a shah of a certain 
quality for a dinar received for that purpose, and he buys for that price 
two shahs of the required quality, but neither of them is worth the price, 
the principal is not obliged to confirm the purchase. *He would be 
bound to confirm it, if each of the two shahs had the value mentioned, 
and in that case the ownership of the property would be transferred to 
the principal by the fact of his agent’s taking possession. Where a 
principal instructs an agent to give some definite object in exchange 
for the goods, and the latter buys on credit, for vice versd, the purchase 
has no effect as against the principal. An agent who does not conform 
to his principal’s instructions, with regard to the sale of his property 
or an exchange for some definite object, disposes of the goods of another 
in such a way as to cause the nullity of the contract. A purchase 
effected by an agent without naming his principal, and on his own 
responsibility, does not affect the latter ; fand it is the same where the 
vendor says, “ I sell you this thing,” and the agent answers, “ No, I buy 
it for so-and-so.” Finally, according to our school, an agreement 
expressed as follows :—“ I sell this to your principal Zaid,” to which 
the agent answers, “ I buy it for him,” is null and void. 

An agent is considered as the depositaiy of everything intrusted to 
him in virtue of his appointment as agent; and, even where he does not 
act gratuitously, he is responsible for loss or accidental deterioration 
only if lie has exceeded his powers, fHowever, an error of this 
sort upon his part does not of itself involve the revocation of his 
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appointment. In all cases the immediate consequences of a contract 
concern only the agent who has effected it, and not the principal. 
Thus the inspection of the goods, the irrevocableness of the contract 
upon the separation of the parties, and mutual taking possession upon 
the spot, are the affair of the agent, not of the principal. 

The price agreed upon may be recovered by the vendor in the follow¬ 
ing ways:— 

1. If the price has been left by the principal to the agent, the vendor 
may cite both of them. 

2. If this is not so, and the price consists of some definite object, the 
vendor can cite only the principal. 

3. If neither of these suppositions is the case, the vendor can cite 
only the agent ; at any rate if the principal entirely denies the agency, 
or declares he knows nothing about it. j*Where, on the other hand, the 
appointment is admitted by all the interested parties, the vendor may 
cite both principal and agent, even though the price is not a definite 
object. In such a case the agent is regarded as the principal debtor, and 
the principal as his security. 

In case of a legal seizure the purchaser has a remedy against the 
agent if the latter has received the price, even though this price may have 
been accidentally lost when in his possession, fand even though he may 
have informed the purchaser he was not acting on his own account. 
The agent may in his turn proceed against the principal. [fThe pur¬ 
chaser has also the right to proceed directly against the principal in 
case of a legal seizure.] 

Section 4 

An appointment as agent may at any moment be revoked by the 
principal ; and the agent on his part may also at any moment give it 
up. A revocation pronounced in presence of the agent, as, for example, 
in the following words :—“ I cancel the power of attorney,” or “ I 
annul it,” or “ I release you from it,” operates as an immediate dis¬ 
missal of the agent. A revocation in the agent's absence has the same 
effect, though one authority maintains that in such a case the revocation 
has no effect until communicated to the agent. An agent may give up 
his appointment, as, for example, by saying, “ I resign,” or “I return 
you your power of attorney.” The appointment terminates of itself 
where either party loses a right to dispose of his own property, as by 
death or loss of reason, for by temporary loss of consciousness following 
upon a fit. It ceases also of itself when the article which the principal 
has instructed his agent to dispose of no longer belongs to him. A mere 
disavowal of an agent bv tiis principal who has forgotten his engagement, 
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or who wants to conceal his intentions, does not involve a dismissal ; 
but this is certainly involved in a premeditated disavowal, with no 
other object in view. 

In the case of a dispute as to the essential nature of an appointment 
as agent, e.g. where the agent maintains that the principal instructed 
him to sell something on credit, or to buy it for twenty pieces of money ; 
while the latter contends that it was to be sold for cash, or bought for 
ten pieces ; the presumption is in favour of the principal, if he takes 
an oath. 

The law considers as null and void a purchase effected by an agent— 

1. Of a female slave for the price of twenty pieces of money ; if the 
agent tells the vendor he has been instructed to buy at that price, and 
the principal afterwards states on oath that he said only ten pieces. 

2. For a price consisting of a definite object belonging to the 
principal; if the agent declared either before or after the purchase that 
it was not on his own account, but for another, and the principal after¬ 
wards disavows this on oath. However, the nullity in this case occurs 
only where the vendor admits he was informed of the fact that he was 
dealing with an agent; for if this is denied by the vendor on oath, the 
purchase remains and the agent is personally responsible for payment. 
Tf the sale is not effected for some definite object, but on credit, the 
principle to be followed is still the same ; that is to say, the purchase 
is void if the agent has disclosed his true character to the vendor and this 
is admitted by the latter ; but the agent is himself liable if he has not 
done so, for the vendor states on oath he did not know it. Finally, in 
all cases where the purchase remains chargeable to the agent, the law 
recommends the court to persuade the principal to give an explanation 
of his disavowal to the agent, e.g. by saying, “ If I had instructed you 
to purchase this slave for tv r enty pieces of money I would have resold 
her to you with pleasure for that amount which seems to me exorbitant; ” 
to which the agent may reply, “ I buy her,” with the object of thus 
acquiring a female slave with whom cohabitation is permitted him. 

Where an agent maintains he has not exceeded his powers, and his 
principal asserts that he has, there is a presumption in favour of the 
latter ; or, according to one authority, in favour of the former. There 
is general agreement that an agent’s declaration must be accepted when 
he affirms upon oath that a certain article in his possession has been 
accidentally destroyed, or that he has restored to his principal what 
the latter intrusted to his keeping. Where an agent does not act 
gratuitously, some authorities are of a different opinion, so far as con¬ 
cerns restitution. If the agent maintains that he effected the restitution 
by means of a messenger of the principal, the messenger’s word is 
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presumed to be true, and not that of the agent; If and in that case the 
principal is not required to pronounce upon his attorney’s declaration. 
Where an agent contends that he received the price of a sale and that 
it was accidentally lost, and the principal denies these facts, there is a 
presumption in favour of the latter, so long as the delivery of the goods 
has not yet taken place ; after this our school admits a presumption in 
favour of the agent. Where some one has been instructed to pay a 
debt, and says he has done so, but the creditor denies receiving the 
money, the latter has a presumption in his favour, provided he takes an 
oath. An appointment as agent is never presumed ; consequently an 
agent must always prove his assertions, if contradicted by his principal, 
with the exception of the special cases mentioned in which his word is 
believed. ffOn the same principle the administrator of an orphan’s 
property is obliged, if the fact is contested, to prove that he has handed 
over all that remains in his hands to his ward upon his attaining his 
majority. 

fNeither an agent nor a depositary can refuse to hand over to the 
owner what they hold of his, under the pretext that such restitution 
must take place in the presence of witnesses, for their word suffices to 
establish this. But a person holding by usurpation, or any one enjoying 
no legal presumption in his favour as an agent does, may refuse restitu¬ 
tion except in the presence of witnesses. 

If a person asserts that he has been instructed by some one having 
a right to do so to take possession of property in possession of a third 
party, whether as payment of a debt or as restitution of a definite 
object, the debtor may pay the debt or restore the object to the agent, 
if he sees fit to acknowledge the character he claims. However, accord¬ 
ing to our school, he cannot be obliged to pay the debt or restore the 
object to the agent, unless the latter proves his right to act as agent, 
f On the other hand, in such a case, if the claimant states he is acting as 
transferee, the restitution or payment is obligatory, unless the debtor 
denies. [Our school acknowledges a similar obligation where the 
claimant derives his right from his being an heir, and the debtor 
admits this.] 







BOOK 15.—ADMISSION 


Section 1 

An admission is valid only when made by a person who can dispose 
freely of his property. Thus an admission by a minor or a lunatic is 
null and void. But where an individual, regarded as a minor, admits 
having attained puberty in consequence of nocturnal pollutions, he must 
be believed, without being sworn, if he has attained an age at which 
emission is legally presumed to be possible. Where, on the other hand, 
a minor says he has reached his majority, on no other ground than his 
having attained the required age of fifteen, he must prove this circum¬ 
stance. The consequences of an admission made by an idiot or a bank¬ 
rupt have already been dealt with. An admission by a slave, asserting 
upon his part an obligation to undergo a purely corporal punishment, is 
accepted in a court of justice ; but his admission relating to an offence 
for which a pecuniary penalty may be imposed, involves only his own 
personal obligation, if it is contested by his master. The slave is bound 
to discharge this obligation upon his enfranchisement, but the admission 
does not render him liable to seizure. Moreover, a slave’s admission in 
a civil matter is not accepted at all, if it relates to his master’s rights or 
property, unless in the case of a slave generally authorised to trade. 
In this latter case it is accepted, and the slave must discharge the 
resulting obligation, either out of the profits he has realised, or out of 
the funds intrusted to him by his master. A sick person’s admission 
upon his deathbed is valid, according to our school, whether made in 
favour of some third party or in favour of one of his heirs. An admission 
made before a last illness enjoys no right of priority over one made on a 
deathbed, if it is a matter of two admissions about the same thing in 
favour of two different persons. fNor is there any right of priority 
where a person, in health or on his deathbed, makes an admission in 
favour of some one ; and after his death his heir makes an admission 
about the same thing in favour of some one else. 

An admission is of no value if obtained by violence. The person in 
whose favour an admission is made should be capable of possessing and 
exercising rights over the thing it refers to. Thus an admission made in 
favour of an animal is invalid ; but an obligation would be created by 
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the following words :—“ I admit owing such and such a thing to its 
master on account of that animal,” or “I admit owing to the child of 
which Hind is pregnant such and such a thing which the child will he 
able to claim as inheritance or legacy.” This admission is equally 
invalid if some cause is assigned that cannot legally exist; but it is 
valid if the cause has not been expressed, f A denial on the part of the 
person in whose favour an admission is made, results in the ownership 
of the property not being transferred. A revocation of an admission 
followed by such denial must bo accepted, if the admission was an 
error, and the denial is immediately followed by the revocation. 


Section 2 

An admission is usually made in the following words :—“ Such and 
such a thing belongs to Zaid ; ” and if it is about a debt, “ I am his 
debtor,” or “ I owe it him.” An admission with regard to real property 
or some definite object should be made as follows :—“ The thing belong¬ 
ing to so and so is with me,” or 44 1 hold it.” If one merely says to some 
one, “ You owe me a thousand pieces of money,” and the other merely 
answers, “ Weigh it,” “ Take it then,” “ Weigh the money,” “ Take it,” 
“ Put your seal on it,” or “ Put it in your purse,” this cannot be con¬ 
sidered as an admission ; but it does amount to an admission if he 
answers, “ Certainly,” “ Yes,” “ You are right,” “ You have given me 
a receipt for it,” “ I have paid you,” or “ I admit it.” The words, “ I 
admit,” without adding " what,” or “ I will admit my debt,” i.e. in the 
aorist tense instead of the past, do not constitute an admission ; but the 
words, “ Certainly,” or “ Yes,” in answer to a question such as, “ Don’t 
you owe me this sum? ” do so. However, authorities are not agreed 
as to the answer, “ Yes.” f There is an admission also where one says to 
some one, “ Pay me the thousand pieces you owe me,” and he answers, 
“ Yes,” or “ I will pay you them to-morrow,” or “ Let me have a day’s 
time,” or “ Let me have time to sit down,” or “ To open my purse,” or 
“ To look for my key.” 


Section 8 

An admission must refer to something not belonging to the person 
making it. Thus, an admission as to “ my house,” or “ my coat,” or 
in the words, “ My claim upon Zaid I admit belongs to Amr,” is null and 
void. In the phrase, “ I admit such and such a thing now belongs to 
so-and-so, but until I made this admission it belonged to me,” the first 
part implies an admission, and the second is considered as null. And 
secondly the thing with reference to which the admission is made must 
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be in the possession of tho person making the admission, since the con¬ 
sequence of the admission is that he is obliged to deliver the object. 
However, the admission will bo valid even where the thing, at the moment 
of the admission, is not yet in tho possession of the person making the 
admission ; provided he obtains possession of it before the time fixed 
for the delivery. 

An admission that the slave of a third party is free, renders the 
person making it liable under it, if afterwards ho obtains possession of 
tho slave by purchase. If the admission is to the effect that the slave 
is already free, the purchase must simply be considered as a ransom. 
But if otherwise, that is if the admission is merely of an intention to 
enfranchise the slave of a third party, the purchase is considered a 
ransom only on the part of tho person making the admission, but an 
ordinary purchase on tho part of tho owner, at least according to our 
school. Consequently to the vendor alone belongs the right of option, 
both that called “of the sitting,” and that which is the effect of a 
special agreement. 

An admission need not refer to a known object. Thus, if one admits 
owing somebody “ a thing,” the creditor must be contented with what¬ 
ever the debtor says he meant, provided only that it is “ a thing ” in 
the legal acceptation of the word, i.e. a thing of some value and capable 
of being owned. fHe would even have in these circumstances to 
content himself with some valueless thing, if of the same kind as e.g. a 
grain of corn ; or with an object which, though not capable of legal 
ownership, may be acquired and possessed, such as a trained dog, manure, 
etc. Only those things of which tho acquisition and possession are 
forbidden, e.g. a pig or an untrained dog, may be refused as having no 
legal utility. A debtor cannot discharge an obligation resulting from 
any such admission by performing an act of mere politeness, e.g. by 
visiting his sick creditor, or returning his salute. An admission of owing 
some one something “ of value,” “ of high value,” “ of great value,” or 
“ of much value,” involves an obligation merely to give something not 
entirely valueless ;—ffor instance, even a femalo slave enfranchised on 
account of maternity ;—but a dog, or the skin of a dead animal, would 
not suffice. The expression ‘ ‘ I admit owing him so much,” is equivalent 
to “ I admit owing him something ” ; while the simple repetition of 
“ so much,” or “ thing,” in an admission, have no consequence at all. 
If, on the contrary, one says, “ a thing and a thing,” or “ so much and 
so much,” uniting the words by the conjunction, one owes two distinct 
things. 

If one says, “ I owe you such a drahn or “ I owe it you,” one owes 
only a single drahn ; but one owes two, according to our school, if 
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one says, “ such and such a drahm ,” putting the word “ drahm ” in the 
accusative singular. And according again to our school, ono owes 
only a single “ drahm,” when the word is in the nominativo or the 
genitive, or where the conjunction “ and ” has been omitted. An 
admission expressed as follows, “ a thousand plus a drahm ” may be 
explained as though the word “ thousand ” did not refer to dr aims, but 
to something else. ffBut “ twenty-fivo drahms,” can refer to nothing 
but drahms. f|A modification to tho effect that <( the drahms I admit 
are drahms of an inferior weight,” must be accepted ; but if the drahms 
current in the locality are not debased coin, the modification must 
immediately follow upon tho admission. Such a modification may be 
made later only where the drahms current in the locality are not of the 
usual weight. At least Shafii so decided. An admission in the words, 
“ I owe him from ono to ten drahms ,” finvolves an obligation to pay 
nine ; but an admission of “ one in ten 55 means eleven if tho preposition 
is used in a conjunctive sense, and ten if in an arithmetical one ; though 
otherwise, i.e. if used in the ordinary sense, it means only one. 


Section 4 


An admission of owing “ a sword in a sheath,” or “ a coat in a box,” 
does not imply the sheath or the box ; and similarly an admission of 
owing “ a sheath containing a sword,” or “ a box containing a coat,” 
does not involve the contents. And so too, if one admits owing “ a 
slave with a turban on his head,” ffone is not supposed to have included 
tho turban ; but, on the other hand, one ow T es everything spoken of 
when the admission is of “an animal with its saddle,” or “a coat 
adorned with embroideries.” 

The expression “ a thousand pieces of money in my father’s in¬ 
heritance,” implies an admission that the estate is burdened with a 
debt of this amount; but the expression “ a thousand pieces of money 
in the inheritance myfather will leave me” isconsidered as a mere promise 
of a future donation. Moreover, if one admits owing any one “a 
drahm” and repeats this last word without saying anything else, one 
owes a single drahm ; but if one repeats the word “ drahm,” and adds 
the conjunction “ and,” then one owes two. By saying “ a drahm and 
a drahm and a drahm,” one owes two for the two first times the word is 
pronounced. The third has no effect if used only to confirm the obliga¬ 
tion resulting from the other two. On the other hand, a third drahm 
must be paid in the following cases :— 

1. If the third drahm was pronounced with the intention of creating 
a new obligation. 







192 


MINHAJ ET TALIBIN 


2. f If the third was pronounced with the intention only of confirming 
the admission in the first. 

3. flf the third w r as pronounced with no special intention. 

An admission made in vague terms, e.g. “something and a coat,” 
obliges the debtor to specify more ju’ecisely the object of his admission 
when required to do so by the creditor ; ffand should he refuse to do 
so the latter may force him to do so by having him committed to prison. 
When the debtor specifies the object of the admission in a more precise 
manner, but the creditor contends that this declaration is made in bad 
faith, the latter must prove his allegation, for lie is the plaintiff, and the 
presumption is always in favour of the defendant. An admission of 
“ a thousand ” pieces of money, followed by a second admission of “ a 
thousand ” pieces, involves the payment of only one thousand pieces ; 
and where these two admissions do not refer to the same sum, the 
smaller is ipsojado included in the greater. On the other hand, the two 
admissions give rise to two distinct obligations whore the particulars are 
not the same ; or if one first says, “ I received ten pieces of money on 
Saturday,” and then afterwards, “ I received ten of them on Sunday.” 

*An admission constitutes a novation, or substitution of one obliga¬ 
tion for another; consequently the words, “ I owe him a thousand pieces 
of money for the wine or the dog he sold me,” or “ I owe him a thousand 
pieces of money I have already paid him,” result in the person using 
them having to pay the sum admitted. 

If one says, “ I owe him such and such a sum as the price of a slave 
purchased by me, of whom I have not yet taken possession, and I will 
pay him as soon as ho has delivered me this slave,” our school considers 
the sum mentioned as the price offered for the slave, though the pay¬ 
ment is not obligatory before delivery takes place. According to our 
school nothing is due upon the admission of a debt of a thousand pieces 
of money under the restriction “ If God wills ” ; but an admission of 
a debt creates an obligation, even if it is added that nothing is owing. 
On bringing one thousand pieces of money, after admitting owing this 
sum, and saying, “ Here they are, as a deposit,” *one has the presumption 
on one’s side, provided one takes an oath, where the opposite party con¬ 
tends having yet another credit of the same amount; while on the con¬ 
trary our school admits a similar presumption in favour of the creditor, 
where the debtor, on remitting him the amount, does not use words 
implying a deposit, but speaks to him of “my obligation,” or “my 
debt.” 

[f Where it is allowed that one can validly declare afterwards that the 
sum one admits owing was remitted to the creditor only as a deposit, it 
follows that from the time of the original admission the debtor lias a 
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claim against the creditor for loss, and that he can demand restitution 
of what has been, as it were, intrusted to the lattor’s good faith. If one 
has used the expression 44 six thousand pieces of money are with me,” 
or 44 I have them upon me/ 5 one still has the presumption in one’s favour 
if one afterwards maintains that it was only a deposit, or if one alleges 
that the sum mentioned has been restored or accidentally lost.] 

An admission of a sale or a gift followed by a taking possession of the 
object does not admit of a subsequent retractation upon the ground that 
the contract was illegal or the admission the result of an error. All that 
tho debtor can do is to have an oath administered to the creditor in 
whoso favour the admission was made ; and it is only if the latter 
refuses to bo sworn that the court may tender the oath to tho debtor, 
who can then free himself from the debt by taking it. When one 
admits “ that a certain house belongs to Zaid,” and afterwards corrects 
oneself and admits “ that it belongs to Aim ”; or when one admits that 
one has illegally usurped u the house of Zaid,” and subsequently declares 
“ that it was the house of Ann* ” ; the house should be delivered to 
Zaid, *but Aim can claim the value of it. 

An admission may bo accompanied by all sorts of exceptions, pro¬ 
vided that the clauses containing them are pronounced at the same time 
as the admission and do not render it illusory. Thus if one says, 44 I 
owe him ten, less nine less eight pieces of money,” one owes nine. Such 
a clause of exception may oven refer to a thing of a different kind from 
that admitted, for instance, 44 1 owe a thousand pieces of money minus 
a coat,” in which case the value of the coat must always be considered 
less than the sum mentioned. A elauso of exception is also admissible 
with reference to definite objects, i.e. one may admit, e.g. 44 This house 
is his, except this room,” or 44 These dralmis are his, excopt this dr aim.” 
However, with regard to this last class of objects, jurists are not all in 
agreement, though the great majority adopt the admissibility. 

[In saying, 44 These slaves belong to so-and-so, except one,” one makes 
a valid admission, but one should immediately declare which one is 
intended, fflf, in such a case, all the slaves die except one, and the 
person who made the admission declares that this was tho slave he 
intended to except, the presumption is in his favour, if he confirms on 
oath the truth of his words.] 


Section 5 

An admission of paternity is admissible only on condition that it is 
in conformity with law and common-senso ; thus, one cannot recognise 
a child that is notoriously another’s. The interested person must 

o 
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consent to the admission if legally capable of doing so ; thus an admission 
does not establish paternity with regard to an adult who opposes it, 
unless it is legally proved in some other way. f A minor legally recog¬ 
nised as a child cannot annul this by his mere denial upon majority. It 
is permissible to recognise one’s child after death, or during minority, 
for after attaining majority ; and this recognition is sufficient to give 
one a claim upon the ostate. Where an adult is recognised as their 
child by two different persons, the paternity is established of the one 
he accepts as his father. The consequence of a similar recognition in 
the case of a minor will bo explained in the book about foundlings. A 
declaration on the part of a master “ that the child of one of his slaves 
is his ” is sufficient by itself to establish filiation, *but not to enfranchise 
the slave on account of maternity. The same rule applies to a declara¬ 
tion as follows :—“ Such and such a slave belonging to me is the mother 
of my child.” On the other hand, the words, “ She conceived while 
belonging to me,” implies enfranchisement on account of paternity. 
The child of a slave who has frequently shared her master’s bed, has 
no need of special recognition in order to establish filiation. The child 
of a married slave is the child of the husband ; and in such a case a 
recognition of paternity by the master would be null and void. 

A recognition of relationship, such as, “ so and so is my brother,” or 
“ my paternal uncle,” establishes that relationship, if made under the 
conditions just mentioned, and provided the person whose paternity 
is involved is dead. Such recognition is permissible feven though the 
deceased denied the imputed paternity ; but in every case it is necessary 
that the person making the declaration should be the deceased’s universal 
heir, fA declaration, however, that one considers a certain individual 
as one’s brother, gives him no claim to any share in the estate, not even 
to a share in the portion of the person making the declaration. fAn 
adult hen* can never of his own accord establish filiation between a 
third party and the deceased, if there are other heirs, minors. If 
filiation is admitted by one of the heirs and denied by another, it remains 
established if the one denying it dies, leaving no other heir except the 
one who admits it. f And it is established also where, after the father’s 
decease, his son, universal heir, admits that persons of unknown descent 
are his brothers, while these persons recognise their own filiation, but 
deny that of the person who makes the admission, fLastly, where the 
known heir is excluded from the succession by a person whoso relation¬ 
ship he admits, i.e. if e.g . he admits “ that his deceased brother left a 
son,” the admission has reference to family rights, but gives no claim 
to the succession. 


BOOK 16 .—LOAN 


Section 1 

It is necessary that a lender should be legally capable of disposing 
gratuitously of his property, and that he should have a right to convey 
the use of the object lent. Thus a lessee or a tenant may lend what 
they hold as such, ffbut not a borrower. There is, however, no objection 
to the latter allowing a third party the use of a thing borrowed, instead 
of usiug it himself. Things that are not consumed by use can alone bo 
the subject of this contract; whence it follows that a female slave may 
be lent as a servant, or to a woman, or to a man within the prohibited 
degrees, but not to a man who can legally cohabit with her. It is Main* 
able to lend a Moslem slave to an infidel. 

fThe law insists that the lending should be expressly mentioned, 
e.g. by the words, “ I lend you,” used by the lender, or “ lend me,” said 
by the borrower. It is sufficient if only one of the two parties has thus 
expressed himself, provided that the other has shown his consent by his 
conduct. By saying, “ I lend you my horse on condition that you 
feed it,” or “ on condition that you lend me yours,” one does not effect 
a loan, but an irregular contract of lining, for which a reasonable pay¬ 
ment should be made. 

The cost of restitution of the thing lent must be borne by tho 
borrower, who is liable for damage if it is even partly destroyed, except 
by mere usage, even though no negligence can be imputed to him. 
But where, on tho contrary, the thing lent is lost or damaged merely 
by usage, ftlie borrower is not responsible ; though even in this case 
some authorities consider that he is. f A person who borrows something 
from a lessee or a tenant is not responsible as a borrower, but just as if 
he were himself the tenant or lessee. Nor would there be any responsi¬ 
bility where a principal lends his agent an animal which dies in the 
latter’s possession in consequence of work ordered by tho principal; 
nor where an animal dies in tho possession of a trainer, to whom the 
owner intrusted it for the purpose of being trained. 

A borrower can use the thing borrowed only in accordance with tho 
agreement. Thus, if a piece of land has been lent to be sown with corn, 
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it may be sown also with similar cereals, unless this has been expressly 
forbidden ; but if it has been lent to be sown with barley, it cannot be 
sown with a grain like wheat, which is more prejudicial to the soil. A 
permission to sow in general is lawful, and gives a borrower the right to 
sow what ho likes. Permission to build or plant implies a right to sow ; 
but not vice versa. ffPermission to build neither implies nor is implied 
by permission to plant, ff Lastly, it is forbidden to lend a piece of land 
without stipulating the use to which the borrower may put it. 


Section 2 

The lender has the right to demand back, and the borrower to 
return, the article lent, whenever they please, even where one of them 
had stipulated for a definite period. To this rule there is one exception ; 
where a piece of land has been lent for the interment of a corpse, it 
cannot be taken back until the remains have been duly buried. 

Where the owner takes back a piece of land lent for building purposes 
or for sowing, with no time of restitution mentioned, the borrower is 
obliged to demolish the buildings or uproot the crop only if this has 
been specially stipulated, In default of such stipulation the borrower 
cannot be obliged to do so ; and if he does so of his own free will, fhe 
need not level the ground. [^Levelling is obligatory under these 
circumstances.] 

Where the borrower refuses to demolish buildings or uproot crops 
without compensation, the owner cannot force him to do so, but may 
choose one of two courses. He can either leave them on the land, 
charging the borrower a rent; or himself carry out the demolition or 
uprooting, compensating the borrower for the loss of his buildings or 
his crop. Some authorities maintain that the owner of the land can 
also appropriate the buildings and crops, paying then value to the 
borrower. If the owner has not declared, on taking back his land, 
whether he prefers to retain the buildings or crops, paying compensation 
to the borrower, or whether he prefers to have them removed, he cannot 
have them removed later without paying compensation. This rule 
applies just as well where the borrower pays the compensation of which 
we have spoken, as a rent, fas where he does not pay it. And some 
authors maintain that if the owner refuses to decide, the court should 
sell the land with everything built or sown on it, and pay the owner and 
borrower their proper share out of the proceeds ; fbut the majority are 
of opinion that the court should not interfere until both parties have 
declared then wishes with regard to the buildings and the crops. During 
this period, however, the owner may visit and utilise his land, while the 
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borrower may not visit it without the owner’s permission, merely for the 
sake of amusement, fthough he cannot be prevented from going there 
at any time to water the crop or repair the buildings. Both lender and 
borrower retain their right to sell what belongs to them ; though, 
according to some jurists, the borrower can only sell his crop or buildings 
to the owner of the land. A loan, in which a definite time of restitution 
is specified, is subject to the same rules as regards demolition and up¬ 
rooting as the loan for an indefinite period with which we have just 
dealt. Only one authority maintains the contrary opinion, i.e. that in 
these circumstances the borrower is not liable for any indemnity if, upon 
the restitution of the land, he wishes to demolish or uproot what he has 
built or sown. ffAn owner who has lent his land with the avowed 
object of having it cultivated by the borrower, without stipulating for 
any particular time of restitution, should always, when taking back the 
crops, leave' them standing until the next harvest. ffln this case, 
however, he can charge a rent for the whole period that may elapse 
between the restitution and the harvest. Where, on the other hand, 
the owner has stipulated for a specified time of restitution, and the 
harvest does not occur before this, the borrower should uproot his crop 
on the expiry of the term, at any rate if the delay is caused by his 'own 
fault, if e.g . he did not sow the field at the usual time. Where a torrent 
has carried away the crop on to another’s seed field, the crop belongs to 
the original owner, fbut lie must remove it upon the first notification. 

"Where a person mounts a horse and says to the owner, “ You have 
lent it me,” and the owner replies, “ No, I have hired it to you,” as well 
as in a similar dispute between the owner of a field and the sower, our 
school admits a presumption in the owner’s favour. A similar pre¬ 
sumption is admitted by our school in the owner’s favour where the 
possessor of something says, “ You lent it me,” and the owner answers, 
“ No, you usurped it.” Whatever may be the result of the proceedings 
whenever in these circumstances the thing in dispute is destroyed before 
restitution, the holder is always responsible, either as borrower or as 
usurper ; fwith this difference, that a loan involves responsibility only 
for the value of the thing when lost, and not for the maximum value 
it may have reached during the period of possession, nor for its value 
on the day upon which possession was taken of it. Where an owner 
claims, on account of usurpation, a higher value than the thing had on 
the day it was lost, he must take an oath as to the surplus value. 




BOOK 17.—USURPATION 


Section 1 

Usurpation includes all acts of encroachment, in bad faith, upon the 
rights of another. Thus the following categories of persons must be 
considered usurpers :— 

1. One who mounts another’s beast, or sits upon another’s carpet, 
even without moving it. 

2. One who enters a house and drives out the owner ; or without 
entering himself prevents the owner from entering. This last precept 
has been contested, though not strongly. 

3. A tenant who prevents the owner of a house from entering his 
room, though leaving him in the peaceable possession of the rest. This 
act, however, constitutes a usurpation of the room only, not of the whole 
house. 

4. One who enters a house intending to take possession of it, even 
though the owner may not be there at the moment. If the owner is 
there, and is not driven out, the fact of entering in this way amounts 
to a usurpation of half the house. Where, however, the person entering 
is physically weaker than the owner, the act does not imply a usur¬ 
pation. 

A usurper should immediately restore an object he lias taken pos¬ 
session of. He is responsible for any injury, even if accidental, that 
may happen to it while detained by him, in the same way as if lie had 
caused the loss of an object in some one’s lawful possession. Thus a 
person who opens a sack lying on the ground, so that the contents 
escape ; or opens one placed upright, so that it foils down and the 
contents escape in this way ; is in either case liable for damage. If, 
however, in the latter case, the sack does not fall down in consequence 
of being opened, but the loss is caused by the wind or some other for¬ 
tuitous cause, such as an earthquake, he is not liable. A person who 
opens a bird cage and then shakes it to make the animal fly out, is re¬ 
sponsible ; but if he merely opens the cage *he is responsible only when 
the bird flies away at once, and not when it remains some time inside 
the open cage. 

A person who derives possession from a usurper is responsible for 
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the accidental loss of what he thus holds, even if unaware of the usur¬ 
pation ; with this distinction, however, that if he knew of it he must 
be considered as having usurped the thing from the original usurper, 
and to be just as responsible as he is ; while if he was ignorant of the 
illegal manner in which it was come by, his responsibility is of the same 
degree only where the cause of his possession implies such responsibility. 
Therefore responsibility for accidental loss is admitted, where the third 
party has obtained the object from the usurper byway of loan, but not 
where it has been obtained as a deposit. But when a person who has 
received something from a usurper causes its loss exclusively through 
his own fault, the responsibility rests upon him in all cases, even though 
the usurper may have pressed him to take possession of it. Thus the 
responsibility is admitted of *an individual who is hungry and oats 
of a plate passed him by a usurper ; and, carrying this principle further, 
the usurper’s responsibility ceases if he passes the plate to the owner 
and the latter eats it. 


Section 2 

The responsibility of a usurper, in the matter of the life of a slave, 
can never exceed the value of the individual at the moment of death, 
without distinguishing between death caused by the usurper, and acci¬ 
dental death. Injuries, not involving payment of a legal indemnity 
in the case of a free man, are compensated for by payment of the 
diminution in the slave’s value. No attention is paid to whether these 
injuries have been caused by circumstances not under human control, 
or whether they are intentional, at least according to Shafii’s original 
opinion. On the other hand, according to the opinion adopted by 
Shafii during his stay in Egypt, compensation for the intentional 
injuring of a slave, in such a way as to be liable to the payment of a 
legal indemnity, is subject to the laws that regulate the “ price of blood ” 
for a free man, though this compensation should bo estimated according 
to the value of the individual. Thus, for example, for the loss of one 
hand, half the slave’s value should be paid, just as in the case of a free 
man half the “ price of blood ; ” without taking into consideration 
whether or not the value of the slave has undergone a similar diminution. 

Compensation due for domestic animals consists, according to 
circumstances in payment of the value of the animal or a sum amounting 
to its diminution in value. As to other things liability differs according 
as they are or are not sold by measure or weight, and consequently can 
or cannot have an advance paid on them. fSuch are water, sand, 
copper, precious metals in an unrefined state, musk, camphor, cotton, 
grapes, flour, but not the perfume called ghaliyci , nor the medicine 
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called majun . Compensation for the loss of articles such as these 
consists in restitution of similar things, whether the loss was intentional 
or fortuitous ; only if they cannot be procured is payment of the value 
permissible. fThis value is always fixed at the maximum from the 
moment of usurpation until the time when the impossibility of procuring 
an equivalent was perceived. If the measurable things usurped have 
been taken to another town, the owner may still demand restitution ; 
he can even insist upon the value being paid immediately, until the 
usurped articles are brought back ; but on their arrival the price pro¬ 
visionally paid must be returned. When the measurable articles have 
been destroyed at the place they were taken to, the owner can claim an 
equivalent in either place ; and if there are no equivalents at the place 
where the demand is made, the usurper is liable for their value at the 
place where they are the dearer. ffHowever, an owner who meets a 
usurper at a place other than that of the loss, can only claim restitution 
of similar things there, if they do not involve expense for transport, 
as in the case of coin. If this is not the case he cannot claim at this 
place the restitution of similar things, but the usurper owes him simply 
their value at the place where they were lost. Finally, as to things 
not sold by weight or measure, the usurper always o^ves their maximum 
value in the period between the day of usurpation and that of loss ; 
while in the case of intentional destruction of things not so sold and not 
usurped, the responsible person is liable only for the value ascertained 
on the day of the crime. To this rule only one exception is admitted ; 
when a slave or a domestic animal is wounded, and death ensues without 
its being possible to attribute it directly to the wound, there is due the 
maximum value between the day of the crime and the day of death. 

A loss of usurped wine involves no liability. It is unlawful to transfer 
usurped wine to an infidel subject of a Moslem prince, unless he has 
manifested an intention of drinking it immediately or selling it. How¬ 
ever, as long as the usurped wine still exists, its restitution is obligatory, 
and this last rule even applies to juice of the grape not destined to fer¬ 
mentation, where this juice has been usurped to the owner’s prejudice, 
if he is a Moslem. The same rule applies also to idols and to instru¬ 
ments of gaming or music, which one should break before returning, 
without incurring any liability. fHowever, if the owner asks the holder 
of these things for their return, they should not be all at once rudely 
shattered ; but the different parts should be detached so as to return 
to their original condition, and it is only where the owner himself has 
rendered this impossible, that they may be destroyed in a more rapid 
manner. 

In case of loss, either by his own fault or by accident, the usurper 


USURPATION 


201 


should not only compensate the proprietor up to the value of the thing, 

but owes him in addition an indemnity for the use he has made of it, 

€/ 

at least in the case of something the owner could have leased out in the 
meantime, such as a horse, a slave, and so on. In the case of a female 
slave, the usurper owes this indemnity only if he has cohabited with 
her, and that she has died as a consequence of this, fit is the same with 
services rendered by a free man, during the period of usurpation. If it 
is not a question of the loss of the thing usurped, but of its deterioration, 
not caused by the usurper’s usage, the latter, on restoring it is still 
liable for damage, plus an indemnity by way of rent for the use he has 
made or might have made of it. This principle must be applied also 
when the deterioration has been brought about by the usurper, e.g. 
where a usurped coat has been worn. 


Section 3 

A usurper who declares that the thing in dispute has been lost, 
has a presumption in his favour ; provided he takes an oath to that effect, 
if the statement is contested by the owner, fin this case the owner 
must be contented to claim damage, according to the principles enun¬ 
ciated in the preceding section. The same presumption is established 
in the favour of a usurper, on oath, if contested by the owner, as to the 
value of the article, as to the clothes worn by a usurped slave, and as 
to the latter’s natural defects ; but, on the other hand, the owner enjoys 
a presumption in his favour, if he maintains on oath the existence of 
accidental defects in the slave. 

A usurper who restores something in dispute at a moment when its 
price has gone down, ow r es nothing by way of damage for this diminution 
in value. Tints w T hen one has usurped, e.g. a coat of the original value 
of ten drahms that has gone dow r n to one dralim, and has besides worn 
the coat until it is no longer worth more than half a dralim , one must 
pay back five drahms as damage, having regard to the rule that requires 
payment of the maximum value. 

[fThe usurper of a pair of shoes worth ten drahms , one of which is 
accidentally lost, so that he can restore only the other worth alone not 
more than two drahms , owes eight drahms as damage. This sum is 
due also where the loss is not accidental, but caused after usurpation, 
or while in the owner’s possession.] 

Deterioration of such sort as to lead to total loss, e.g . the use of 
cheese to make liarisa, is legally regarded as the same. A single author 
maintains that even in that case the thing usurped should be restored 
as it is, together with an indemnity for the deterioration. Where a 






202 


MINHAJ ET TALIBIN 


usurped slave commits a crime punishable by a fine for which his person 
may be seized, the usurper is liable up to the full value of the slave or 
of the sum due, whichever is the more advantageous for him, without 
prejudice to his liability towards the owner, in case of the slave’s death. 
Under these circumstances the injured party has none the less the right 
to proceed by seizure against the usurper. Should ho prefer to take 
similar action against the owner, and recoup himself out of-what the 
latter has received from the usurper as damage, tho owner can take 
fresh proceedings against the usurper to recover what he has had to pay 
the injured party. Similarly the owner has a claim against the usurper 
where, after the return of the slave, ho has had to put him up for sale, 
in order to pay what was due for an offence committed during the 
period of usurpation. 

Tho usurper of a field, who has removed earth from it, must restore 
it as it was at first. He must return the earth, or other earth of the same 
quality. The restitution of tho earth that has been removed is obliga¬ 
tory, even without any demand from the owner, if it would be profitable 
to him. ^Otherwise the usurper must wait for the owner’s permission. 
The same principles must bo followed if the usurper has dug a well, or 
filled up one that already existed. If the field has been re-established 
by the usurper in its original condition, and no permanent deterioration 
lias been caused to it, damage cannot be claimed from the usurper, 
who is liable merely for reasonable compensation as rent, for the time 
employed in removing all traces of the usurpation. On the other hand, 
in the case of a permanent deterioration caused by removal of earth, 
the usurper owes damage in addition. 

|A usurper of olive oil, etc., who has boiled the liquid so that part 
has evaporated without the total value being diminished, must, all the 
same, in case of restitution, compensate the owner for the amount lost. 
In the case where the value of the oil has diminished in consequence of 
the operation, without diminution in quantity, the usurper still owes 
damage. Diminution in quantity accompanied by a diminution in 
tho value of the remainder renders it obligatory to compensate the owner 
for what has evaporated, and return him the rest with damages, if the 
diminution in value is ever so little greater than that caused by the 
diminution in quantity alone. fStoutness acquired by a slave during 
usurpation cannot be held to compensate for a previous leanness during 
the same period ; but if a slave who, during usurpation, has lost know¬ 
ledge of his profession or trade, is in a condition to take to it again, 
the owner cannot claim damage for this. The fact that the slave has 
learnt a new trade or profession with the usurper does not in any way 
affect the latter’s liability for knowledge lost. 
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flf usurped must ferments and then changes into vinegar, the 
vinegar must be returned to the owner with damages, when the value 
of the vinegar is less than that of the must. fWhen impure things, that 
consequently cannot be claimed back, such as wine that changes to 
vinegar, or the skin of an animal that has died a natural death and is 
afterwards tanned, have been usurped, the wine or tanned skin, although 
it has lost its impurity owing to the usurper, nevertheless belongs to 
the person from whom it was usurped. 


Section 4 

No increase in the value of a usurped article, consisting in simple 
amelioration, such as the cleaning of a coat, goes to the profit of the 
usurper ; and the owner may even insist upon his restoring the thing 
to its original state, if this is possible, together with any damages that 
may be due. 'Where, on the contrary, the increase in the value of 
the thing has a separate existence, such as a building or a plantation, 
the usurper should in all cases restore the land to its original condition. 
|A person who dyes a piece of usurped cloth with his own dye, may be 
obliged to remove this dye if it is possible. If it is impossible, and the 
value of the cloth has not been increased by the addition, the usurper 
can claim nothing, but damages may be claimed from him if there is 
ground for this. Where, on the other hand, the dyeing has increased 
the value of the cloth, owner and usurper become its co-proprietors. 

If a thing usurped has been mixed with something else belonging 
to the usurper, it should be separated from it if possible. If this separa¬ 
tion is impossible our school considers the thing as destroyed, that is to 
say the owner can claim from the usurper either a return of the value 
or something of the same kind not so mixed. Thus a beam that has 
been usurped and used in building must be removed, even if it has been 
used in building a ship. The claim, however, cannot be immediately 
complied with, if made at a moment when the removal of the beam 
would cause danger to the persons or goods confided to the captain’s 
care. 

Cohabitation knowingly practised with a usurped female slave 
renders the usurper liable to the penalty for fornication ; but not if 
unknowingly. In both cases, how r ever, the usurper owes dower, unless 
the cohabitation was accomplished with the woman’s full consent. 
In this latter case ffnothing is owing, and the woman is liable to be 
dealt with severely, if she has knowingly committed the crime. Co¬ 
habitation with a female slave purchased from a usurper, has the same 
consequences, so far as the purchaser is concerned, both as regards the 
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penaltj r and the dower, as if the usurper himself had been guilty of it. 
The purchaser has no claim against the usurper for payment of the dower. 
When a usurper, or some one who has purchased from him a female 
slave, renders her pregnant, knowing that she was forbidden him, her 
child becomes the slave of the owner without regard to paternity ; but 
if it was done unknowingly, the child is free, and considered to be the 
father’s legitimate offspring. In this case, however, the father owes 
to the mother’s owner the value of the child at the time of its birth. 

Where, under these circumstances, the child’s father buys the mother 
in good faith from the usurper, he has a claim against him; although, 
in general, the purchaser of anything usurped has no claim against 
the usurper, if the article is destroyed in his possession in a manner 
which renders him directly responsible towards the owner. *The same 
principle is followed in the case where the article has not been destroyed, 
but has only deteriorated. *Neither has the purchaser any claim 
against the usurper for payment of the indemnity due to the owner 
for his usage of the article ; '('but such claim is admitted for damages 
paid to the owner, whether for accidental loss or for injury caused, 
e.g. to a piece of land by demolition of buildings or uprooting of crops, 
if there was ground for such damages. A usurper w r ho has paid damages 
for a purchaser can never claim them from him ; even in a case where the 
latter could have claimed them from the former ; but he may do so if 
the damage was incurred by the purchaser’s own fault. 

[Every person w r ho derives his possession from that of the usurper, 
is subject to the same rules as have now been shown to apply to the first 
purchaser of a usurped object.] 


\ 


BOOK 18.—PRE-EMPTION 

Section 1 

This right does not exist in reference to movable property, but only 
with regard to land and what is naturally included in it, like buildings 
and trees, faiul fruit not artificially fertilised. There is no right of 
pre-emption in the caso of a liojra supported on a roof, feven a roof 
held in common ; jiior in the caso of anything that cannot be divided 
without lowering the value, such as a bath or a mill. 

Right of pre-emption exists only in favour of a co-proprietor of the 
immovable property sold. Thus, where there are two houses belonging 
to two different persons, both houses having a common outlet to the 
public road, neither of the two proprietors can, in case of sale, exercise 
a right of pre-emption with regard to the other’s house, on the ground 
of common ownership of the outlet. ffHc cannot even exercise a right 
of pre-emption with regard to the common outlet, unless the purchaser 
has another at his disposition, or can open a door upon the public way. 
There is a right to pre-emption only in the case of transfer of ownership 
for a consideration and irrevocably, and the transfer must be later 
than tho acquisition of tho pre-emptor’s rights. Consequently pre¬ 
emption is admissible in the following cases : transfer by sale, dower, 
compensatory price, compromise in the matter of a crime, periodical 
payment, rent, advance. From these principles ensue the following 
conclusions :— 

1. When, in a sale, a right of option has been stipulated, either by the 
two contracting parties, or by the vendor alone, a co-proprietor cannot 
exercise his right of pre-emption before the expiry of the optional time. 
Where, on the other hand, the purchaser alono has reserved a right of 
option, *the right of pre-emption can be immediately exercised, at least 
when it is admitted that in these circumstances the ownership is acquired 
by the purchaser at the moment of the contract. 

2. *When the purchaser, on perceiving that the thing bought has 
redhibitory defects, wishes to return it to tho vendor, while the pre- 
emptor wishes to accept the thing and waive tho redhibition, the latter 
may exerciso his right independently of the rupture of the original sale. 
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3. If two persons jointly buy a house, wholly or in part, neither can 
dispossess his co-proprietor by way of pre-emption. 

4. *If a piece of land belongs to three co-proprietors, and the first 
sells his share to the second, the third cannot, by exercising his right 
of pre-emption, acquire the whole of the part sold, but only in propor¬ 
tion to his original share. 

In pre-emption tho transfer of ownership is effected without any 
adjudication on the part of the court; the price need not be brought; 
and the presence of the original purchaser is unnecessary. All that is 
required is tho verbal declaration of the pre-emptor, such as, “I appro¬ 
priate the whole of the land,” or, “ I take possession by right of pre¬ 
emption.” Lx order that the pre-emption should have full effect, the 
law requires also that the price of the re-purchase should be delivered 
to the purchaser. On making this delivery of his own accord, or in 
consequence of an injunction, the pre-emptor becomes proprietor of 
the portion he wants. It is, however, also permissible that the purchaser 
may consent to allow credit to the pre-emptor for the amount of the 
re-purchase, and that it be pronounced by the court. Li both cases 
delivery of the price of repurchase is unnecessary in order that the 
ownership of the property claimed should be transferred, although, in 
the latter case, that ownership can only pass to the pre-emptor on 
condition that he is present at the sitting, and shows that his claim is 
well founded. And finally, according to our school, ownership of a 
portion of an immovable property that the pre-emptor has not yet seen 
is never transferred. 


Section 2 

As to the compensation due to the purchaser by the pre-emptor, 
the law admits the following distinctions :— 

1. AVlien the purchase has been effected for a price consisting in 
things sold by measure or weight, the pre-emptor should indemnify 
the purchaser with similar things. 

2. When the purchaser has given in exchange something not sold 
in this way, the pre-emptor should return him tho value, ix . the value 
the thing had on the day of sale, or according to others its value on the 
day the right of option expired, and on which consequently the sale 
became irrevocable. 

3. *Whon the purchase has been effected on credit, the pre-emptor 
can at his choice either pay at once and take possession of the immovable 
property, or he can wait until tho term has expired and do so then. 

In the case of a combined sale of a portion of an immovable and of 
some other object, the pre-emptor can exercise his right all the same, 
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provided that he pays what may he considered the price ol his portion, 
in proportion to the total value of the sale. 

A portion of an immovable property transferred as dower is subject 
to a right of pre-emption on the part of a co-proprietor, for a price 
valued according to the proportional dower the woman in question 
could claim; and the same rule is observed with regard to a transfer 
as compensatory price in case of divorce. When the sale of an immovable 
property subject to pre-emption takes place for a contract price, and this 
latter is accidentally lost, the owner cannot exercise his right of pre¬ 
emption. Where, under these circumstances, the co-proprietor indicates 
the exact amount Avhich has been paid in this way for the property, 
while the purchaser declares he knows nothing of it, the latter should 
confirm his ignorance on oath, and the claim is dismissed, fNeither 
can it be entertained, where the co-proprietor maintains before the court 
that the purchaser really knows how much he has paid, without any 
further indication on his part as to the exact amount. 

A subsequent judicial seizure of what the original purchaser has 
given by way of price, nullifies both sale and pre-emption, at least where 
the price is some definite thing liable to seizure. Otherwise the things 
given as price may be replaced, and both the sale and the pre-emption 
hold good. A right of pre-emption remains unaffected by a seizure of 
what the pre-emptor has given the purchaser in compensation, whether 
this is a consequence of the pre-emptor’s ignorance, for whether he 
knew of the danger. A disposal of the purchased property by the 
purchaser, by way of sale, wakqf, lease, etc., is not ipso facto annulled 
by a subsequent pre-emption, but the pre-emptor can demand the 
cancellation of a disposal which, like wakaf, would render illusory a 
right of repurchase. In the case, however, of a disposal on the part of 
the purchaser, which, like a sale, admits of subsequent pre-emption, 
the person in whoso favour this right originally existed may at his choice 
either exercise it with regard to the second sale, or demand the 
cancellation of that one, and exercise his right with regard to the former. 

Li case of dispute between purchaser and pre-emptor upon the 
subject of the price, the presumption is in favour of the purchaser’s 
statement; and the same is the case where the latter denies the pur¬ 
chase or the status of co-proprietor upon which the plaintiff bases his 
right of repurchase. fThis presumption, however, is destroyed, and 
the repurchase takes effect, if in these circumstances the co-proprietor 
who has sold maintains the purchase denied by the purchaser. And it 
is to this co-proprietor that the pre-emptor then owes the compensation 
originally due to the purchaser, unless the co-proprietor admits having 
already received the price. If he does admit it, in spite of the purchaser’s 
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denial; authorities are not agreed as to whether the compensation 
should be left in the hands of the co-proprietor pre-emptor, or whether 
the court should seize and keep it for whoever finally establishes his 
claim to it. This controversy is the same as that we have spoken of, 
about a confession that is denied by tho person in whose favour it is 
made. 

Where several co-proprietors have a joint right of pre-emption, they 
should exercise it in proportion to their respective shares ; though, 
according to one jurist, they should do it by heads. When one co¬ 
proprietor sells the half of his share in a property, and then the second 
half to another person, it is understood that the right of pre-emption 
with regard to the first half belongs to the other of the original co¬ 
proprietors ; but if tho latter waives his right, the purchaser who has 
become owner of the first half, shares with him a right of pre-emption 
with regard to the second half, f A renunciation on the part of one of 
the two co-proprietors possessing a joint right of pre-emption, prevents 
him from making any later claim; the other co-proprietor should then 
decide, either to exercise his right upon the whole of the property put 
up for sale, or to renounce his part also. Thus he may not merely 
exercise his right in proportion to his own share ; but the repurchase 
being indivisible, even a partial renunciation by one of the parties results 
in a devolution of the full and entire right of pre-emption to the other. 
When, of two persons having right to pre-emption, only one is present, 
he can at once exercise the right in its entirety, on condition of allowing 
the other to participate in it upon his return ; fthough he may instead 
postpone the repurchase until his co-proprietor’s arrival. If two 
persons have bought in common a share in immovable property, the 
pre-emptor can exercise his right either against the two together or 
against one of them ; fbut where two of the co-proprietors have sold 
their respective shares to a single person, the pre-emptor should exercise 
his right separately with regard to what has been sold by each of his 
co-proprietors. 

*A right of pre-emption should be exercised without delay, and the 
person having this right should speedily declare his wishes in the matter, 
in conformity with custom as soon as he has learnt of the sale. If that 
is impossible through sickness or absence or fear of enemies, he should 
appoint an agent to act for him, or, if he cannot find one, call witnesses 
and announce in their presence his intention of exercising his right of 
pre-emption. The right of pre-emption lapses fif no agent is appointed, 
or no intention expressed before witnesses, where this might have been 
done ; but a person at prayer, at the bath, or at a meal can postpone 
his declaration until he has finished. A prolonged delay involves the 
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loss of the right of pre-emption, even although the pre-emptor declares 
that he did not believe the person who brought the news of the sale, 
at any rate if it was brought him by two persons of irreproachable 
character, for even by a single person worthy of confidence. He is 
permitted to disbelieve in the truth of the news of the sale only where 
it is brought him by persons whose deposition would not be accepted 
in a court of law. However, if the co-proprietor learns that the sale 
has taken place, e.g. for a thousand pieces of money, in consequence of 
which price he renounces his right of pre-emption ; his right remains 
intact, in spite of his renunciation, if it subsequently transpires that the 
sale was concluded for five hundred only ; though, on the contrary, it 
remains irrevocably lost if it afterwards appears to have been concluded 
for more than a thousand. Neither is there any loss of the right of pre¬ 
emption where the'pre-emptor, meeting the purchaser after learning 
of the sale, salutes him, saying, “ Peace be with you,” or “ God bless you 
in the acquisition you have made.” However, all authorities are not 
in agreement as to the consequences of an exclamation which, like the 
latter, contains an invocation of the name of God. 

*j*There is no right of pre-emption, if, after a sale by one of the co¬ 
proprietors, the other, who is thus entitled to appropriate the entire 
property, has himself sold his share also to a third party, even though 
this sale was effected in ignorance of the other. 


p 




BOOK 19.—JOINT-STOCK COMPANIES 


Section 1 

A joint-stock company is called hirad , or Modaraba . It exists between 
two persons, one of whom supplies funds to the other to trade with, 
on condition that the former has a share in the profit. The law requires 
that these funds :— 

1. Consist in gold or silver coin ; consequently the company has no 
legal existence where the funds are given in the form of bullion, or gold 
or silver ornaments, adulterated coin, or goods. 

2. Are of a known amount and consist in coins of known value ; 
though others maintain that it is sufficient to indicate the amount, 
e.q. “ the contents of one of the two purses.” 

3. Are remitted to the managing partner ; for the money may not 
be left in the hands of the person who furnishes the funds. 

It may not be stipulated that the sleeping partner should take part 
in the management, ffthough his slave may be employed in the affairs 
of the company. The powers of the responsible partner are limited 
to trading and what depends on it, such as exposing for sale, and placing 
the stuffs in their covers or rolls. Thus when one forms a joint-stock 
company with some one in order that he may buy wheat and sell it 
after grinding and baking into bread, or when one instructs him to buy 
cotton thread and sell it after weaving, the company is ijisofacio invalid. 
•(•Neither can one instruct the managing partner to buy certain specified 
goods, nor such as are of a rare kind, nor to trade with only one specified 
individual. 

It is not necessary to stipulate any period of duration for the company; 
and if it is stipulated that after a certain time the responsible partner 
cannot dispose further of the funds, this stipulation will even involve 
the illegality of the contract. There is, however, no objection to 
instructing him to abstain from certain specified proceedings, e.g. to 
buy after a certain lapse of time. 

Both partners, sleeping and managing, share in the profits to the 
exclusion of all others. Consequently the words, “ I form a joint-stock 
company with you, and all that you gain will be yours,” do not con¬ 
stitute a legal association ; though others maintain its validity. It is 
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the same if the words used are “ all the profit shall be mine ; ” though, 
according to others, this constitutes a commission agency. Besides 
this the share of each partner in the profits must be mentioned in their 
respective proportion. Thus one cannot associate with some one by 
stipulating, “ You will have a part of the profits,” or “a part in the 
profits,” without indicating what part; fbut one can do so by pro¬ 
viding that “ the gain shall be common to both of us,” and then each 
partner can claim half. Although it is admitted to be a legal contract 
when the person who provides the funds says to the manager, “ Half 
the gain will be yours,” fif ho says, “ Half the gain shall be mine,” and 
nothing more, the association is invalid. And this would also be the 
case if it were stipulated that one of the partners should have ten pieces 
of money from the profits, or should take all the profits of a certain 
nature. 


Section 2 

For the contract to bo valid there should be an offer by one of the 
parties and acceptance by the other ; though, according to some autho¬ 
rities, acceptance need not be formally announced, provided it exists 
in fact. 

The relations between the managing partner and the sleeping partner 
are the same as those between agent and principal. j*A managing 
partner cannot in his turn form a joint-stock company with a third 
person, participating both in the management and in the profits, even 
if the original provider of the funds authorises it. Without his autho¬ 
risation such secondary association is considered wholly illegal, i.e . any 
dispositions the third person may make are considered to be those of 
a usurper ; fand this principle is carried still further, for if the second 
managing partner buys on credit for the company, any profit that may 
result from this purchase goes entirely to the original manager, who 
owes nothing to the second except remuneration for his services, if 
there is occasion for this. It is, however, well known, that, according 
to the opinion of Shafii in his second period, a usurper who has effected 
a similar sale can keep the profit for himself. Only a few authorities 
maintain that in these circumstances the profit belongs also to the 
second managing partner who has obtained it. A purchase effected 
by the second managing partner, not on credit, but for cash, or for some 
specified thing belonging to the company, is absolutely null and void. 
There is, however, no objection to one person associating himself with 
two others by furnishing them with funds, either of the same or of 
different amounts ; and similarly two persons supplying funds may- 
associate themselves with a single managing partner. In the latter 
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case the profits are shared between them in proportion to their capital, 
after deducting the share of the managing partner. In all cases where 
a joint-stock company is illegal, dispositions made in good faith by the 
managing partner remain intact; but the profit is for the person who 
supplied the funds, who owes the manager reasonable remuneration 
for his trouble, fit is only in a case where the contract is invalid 
owing to the sleeping partner reserving all the profit for himself, that 
the manager can claim nothing. 

The managing partner should administer the society’s affairs like 
the good father of a family ; he is responsible if he allows himself to be 
caught by any obvious fraud. He is forbidden to sell on credit without 
the sleeping partner’s authorisation, but he can alienate by exchange, 
and cancel a bargain on account of redhibitory defects, or keep a thing 
bought in spite of its redhibitory defects, as circumstances require. 
Eedhibition is a right of the person who supplies the funds just as much 
as of the manager, and where the two are not agreed about the redhibi¬ 
tion of a thing bought, that course should be adopted which offers the 
greater advantage. The managing partner can never in any case, on 
account of the company, enter into commercial relations with the person 
who provides the funds. He must not purchase goods to a larger 
amount than the capital of the company ; nor must he buy a slave 
whose enfranchisement would be obligatory for the sleeping partner, 
except with his consent. fThis rule applies also to the purchase of a 
slave married to the latter. In all cases where the managing partner 
effects a forbidden purchase, the person supplying the funds is not bound 
by it; but the managing partner is personally responsible if it was on 
credit. The managing partner cannot take the capital of the company 
with him on a journey without the authorisation of the sleeping partner, 
nor can he use it for his personal expenses whether at home *or on a 
journey. He must act in conformity with custom, e.g . he should place 
in covers or rolls the stuffs in his shop ; he should at once personally 
ascertain the weight of precious or light articles, such as gold or musk, 
but this is not necessary with heavy or voluminous merchandise. 

A managing partner may credit himself with the salary of employees, 
for any work he is not obliged to do himself as managing partner. *His 
share of the profits becomes his property only upon division, not upon 
his merely drawing up a balance sheet. Fruit, the young of animals, 
profit realised from slave labour, and the dower of a female slave given 
in marriage, belong to the person who supplies the funds ; though 
others consider them as forming part of the profits of the company. 
Losses caused by a fall in price are deducted from the profits if possible, 
and should be compensated for in the same way. fThis principle should 
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be followed also in the case of a loss of part of the capital, 
whether by accident, usurpation or theft ; fall on condition that 
the loss is incurred after the managing partner’s administration 
has begun, for any previous loss constitute a diminution of the 
capital supplied. 


Section 3 

Each partner has a right to withdraw from the company, which is 
terminated ipso facto by the death or madness or even by the uncon¬ 
sciousness of one of the partners. After the dissolution of the company, 
on the wish of one of the parties, it is the managing partners’ duty to 
proceed to the payment of the debts and the realisation of the capital, 
at least if it consists of merchandise. Only a small number of jurists 
maintain that realisation is not obligatory, at least if no profit is expected 
from it. 

If the sleeping partner withdraws a part of the money before a profit 
and loss account has been drawn up, this fact constitutes a diminution 
of the total capital of the company ; if after then it is a diminution both 
of the capital and of the profits. Where, for example, the capital is a 
hundred pieces of money, and the profit twenty, and the sleeping 
partner wishes to withdraw twenty more, a sixth of the sum claimed 
must be taken from the profits, all without prejudice to the share in 
the profits stipulated for by the managing partner. The remaining 
five-sixths are taken from the capital. If the sleeping partner wishes 
to withdraw a part of the capital of the company, and it appears that 
the company has incurred a loss, the loss must be shared both on the 
sum claimed and on the rest of the company’s capital; but under 
these circumstances any profits which may subsequently be realised do 
not render it necessary to compensate the sleeping partner for the 
proportional diminution of the sum he wished to withdraw. Where, 
for example the capital of the company is one hundred pieces of 
money and the loss twenty and the sleeping partner expresses a 
desire to withdraw twenty more, this sum is diminished to a quarter, 
that is to five, and the capital of the company is thus reduced to 
seventy-five. 

The declaration of the managing partner, confirmed on oath, is 
presumed to be true, when it relates to :— 

1. The absence of any profit, or the'total of the profit. 

2. His purchase of a thing for the company, or on his own account. 

3. The absence of any prohibition by the sleeping partner to effect 
a particular bargain. 
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4. The total amount of tlio funds supplied. 

5. The loss of any articlo belonging to tho company. 

6. fTho restitution of the sums or articles of value supplied. 

In case of dispute as to tho share in profits stipulated for by the 
managing partner, both parties should take an oath, and the court 
then awards the managing partner a reasonable remuneration for his 
trouble. 


BOOK 20.—FARMING LEASES 


Section 1 

A farming lease { mosalca ) is lawful only if concluded by a person 
enjoying a right to dispose of his property ; consequently a minor or a 
lunatic is incapable of effecting it except through his guardian or curator. 
Plantations of palms or vines are alone subject to this contract; though 
Shafii in his first period admitted similar leases with regard to all kinds 
of fruit trees. Besides this a farming lease cannot be effected on con¬ 
dition that the cultivator shall plough the field and share the produce 
with the owner, whether the seed is provided by the one or the other. 
Such leases are called respectively mokhabara and mozaraa . But if 
between the palms there are bits of uncultivated land, a contract of 
itiosaka may be combined with ono of mozaraa, provided it is the same 
cultivator in each case, and that it would be difficult to proceed separately 
to the watering of the palms and to the ploughing of the intermediate 
portions of uncultivated land, fin the case of such a combination 
the law insists that the two contracts must be considered as forming 
one only, without the mozaraa predominating ; but with that exception 
it matters little whether there is much uncultivated land between the 
trees or only a small portion. fNor is it necessary that the fruit should 
be shared between cultivator and proprietor in the samo proportion 
as in a division of the harvest. fA contract of viokhabara , one, i.e . 
by virtue of which the cultivator gives the seed, is never lawful, even as 
an accessory to a contract of mosaka . 

Where, in defiance of the law, a contract of mokhabara is effected by 
itself, all the produce of tho field belongs to the owner, who owes the 
cultivator nothing but a remuneration for his labour-, and for the animals 
and implements used in ploughing. If necessary, however, both 
cultivator and proprietor may be made to share in the profits of the 
crop, without its being requisite for the latter to remunerate the former 
when recourse is had to one of the following ways of eluding the law :— 

1. The cultivator has hired his services to the proprietor for half 
the seed, under condition of sowing the other half to the profit of tho 
owner who on his part lends him half the field. 
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2. The cultivator lends his services to the proprietor for half of both 
the seed and the field, under condition of sowing the other half of the 
field with the rest of the seed. 


Section 2 

It is necessary that the fruit of the trees should become the exclusive 
and common property of the proprietor and the cultivator, and that the 
share of each should be proportionally determined as in a joint-stock 
company. Moreover, a contract of mosaka can be legally effected, 
*even after the appearance of the fruit, provided it is before the first 
signs of maturity, but the cultivator may not be given palm shoots 
for planting on condition that the trees become the common property 
of himself and of the owner. It is only after the shoots are already 
planted in the soil that the cultivator may be promised a share of the 
future fruit as a remuneration for his labour upon the trees, if at least 
a period of time has been stipulated equal to that in which the trees 
planted usually bear fruit. When on the contrary the time stipulated 
is shorter than this the whole transaction is illegal; though some 
authorities maintain its validity even then, provided the time is not so 
very short as to render it wholly impossible that the fruit can be gathered 
before the end of it. One of the joint owners of a plantation can under¬ 
take to look after the trees of the whole of it by himself, provided that 
he reserves to himself a certain quantity of the fruit, exceeding the 
portion that is his by right. 

The law requires also :— 

1. That the cultivator shall not take upon himself obligations of 
any kind not relating to the cultivation. 

2. That the cultivator alone does the work, and occupies the garden 
or the orchard. 

3. That the length of continuance of the labour is known. It may 
be stipulated, for example, that the contract shall expire after a year’s 
time, or that it shall last longer. fBut the length cannot be lawfully 
determined by the words : “ until the fruit comes to maturity.” 

The words by which the contract may properly be expressed are : 
“ I give you charge to water these palm-trees for so much,” or “I cede 
you my plantation to be taken care of.” The cultivator must then 
manifest his consent, without its being necessary to announce in detail 
in what the work is to consist. 

In default of special agreement to the contrary, the contract relates 
to everything that is usually comprised in it; i.e , the cultivator must 
not only do all that is necessary to enable the fruit to ripen, but must 
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also undertake all the work that has to be repeated each year, such as 
watering, cleaning the channels for the water, upkeep of the little 
reservoirs at the foot of the trees, fertilisation of the flowers, weeding, 
removal of dead branches hurtful to the development of the trees, 
construction of trellises for the vines, according to usage. fHe must 
also protect and shelter the fruit, and also pluck and dry it. On the 
other hand, everything that is required in order to preserve the trees 
themselves, and all work that is not repeated each year, like the con¬ 
struction of walls and new water channels, is the duty of the owner. 
Neither party can withdraw from a contract of mosaka ; consequently 
the cultivator who runs away before the expiry of the contract remains 
none the less liable for damage to the owner, even though the latter 
voluntarily undertakes to look after the garden. The court should engage 
another person at the cultivator’s expense, to take care of the planta¬ 
tion, if the owner is not disposed to undertake it personally ; and if the 
owner is unable to take the matter before the court, he can engage a 
workman of his own initiative. By doing so, however, he loses his right 
of proceeding against the absent cultivator, unless he has the cost of 
cultivation established by witnesses. If the cultivator dies the contract 
becomes part of the estate, and his heirs should continue it ; but they 
have the choice either to cultivate the plantation in person, or to employ 
workmen to do so. If it is established that the cultivator has committed 
some fraudulent action, the owner may appoint an overseer ; and if 
this is insufficient, may engage another person to complete the work at 
the cultivator’s expense. Finally, in case of a judicial seizure of the 
fruit, the cultivator can always insist that the owner shall pay him a 
reasonable salary. 








BOOK 21.—CONTRACT OF HIRING 


Section 1 

The two contracting parties are subject to the same conditions as the 
vendor and purchaser. The contract is formulated by the words, “ I 
give you this on hire,” or “ I make you lessee/’ or “ I cede you the use 
of it for a year for so much ; ” to which the other party replies, “ I 
accept,” “ I tako,” or “ I wish to be the lessee of it.” fThe contract 
may also be expressed in the words, “ I hire you the use of it,” but not 
by saying, “ I sell you the use of it.” 

The contract of lining is of two kinds. It may either refer to a 
particular thing, such as the rent of immovable property, or the lining 
of an animal or slave specially indicated ; or it may refer to something 
not yet determined, such as the hiring of an animal of which only the 
species is described, or the hiring of some one’s services for some work 
indicated in a general manner, for example to sew or to build. When 
one says to a workman, “ I engage you to make such and such a thing,” 
this hiring applies to a specified object; though according to the opinion 
of some authorities this is a contract of hiring of the second kind. 
Between the two kinds there is first of all this difference that the contract 
of hiring of the second kind cannot exist unless the rent or the work¬ 
man’s salary is paid at once ; while this is not necessary in a contract 
of hiring of which the object is certain and specific. In the case of the 
latter the payment can be made either in cash at once or at a fixed date 
if such is the agreement. If nothing has been agreed upon as to this, 
the payment should always be made at once, and the ownership of the 
sum given as rent, etc., passes at once to the tenant or the workman. 
In all eases the law requires that the rent or the salary shall be known ; 
consequently it cannot consist of a field or the upkeep of an animal. 
One cannot line one’s services to skin an animal stipulating for its skin 
as salary ; nor stipulate for a right to a part of the flour, as reward for 
grinding corn; nor for the refuse that passes through the strainer in 
sifting grain. ffBut it is permissible to engage a woman to give suck 
to a child slave, and to grant her at once a part ownership in it. 

The use to which the thing hired is put, or the labour, should be of 
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a nature of which the price can be legally fixed. Consequently one 
may take on hire :— 

1. The services of a hawker, telling him ho will not need to the 
himself, provided there is a salo for the goods. 

2. fGold or silver coin, to bo used as ornaments. 

8. A dog for hunting. 

It is necessary that the person lotting on hire should be in a condition 
to deliver tho gratification he engages to supply. From this it follows :— 

1. That one cannot hire out a runaway slave ; nor goods that a third 
party has usurped. 

2. That a blind man cannot hire himself out as a watchman. 

8. That a field with no means of irrigation and as a rule insufficiently 
watered by rain cannot bo taken for sowing. For tho renting of a 
field for sowing is possible only if it has means of irrigation, or if there 
is usually sufficient rain to water it, or if there is fusually an accumu¬ 
lation of snow sufficient to be used for this purpose. 

If a precept of the law renders the use of an object impossible, one 
should act as if it were a physical impossibility. Thus one may not lend 
one’s services to take out a sound tooth ; a woman undergoing men¬ 
struation may not be engaged as servant in a mosque ; fand a married 
woman may not bo engaged as nurse, etc., unless she obtains her- 
husband’s permission. 

A term may be stipulated for the use of a thing or the engagement 
of personal services, if the object of the contract is not somo specific 
article ; e.g. ono may say, £ ‘ I engago you to take such and such a thing 
to Mecca, on the first of such month ; 55 but it is not permissible to hire 
some particular thing, in order to make future use of it. fThere is, 
however, no objection to one’s letting one’s house for a second year to 
the tenant of the first year, before its termination ; and hiring out by 
turns is also lawful. By this last is meant either that ono hires one’s 
mount to somo one to use for a part of the way only, or that one hires 
it to two persons to use alternatively on different days. In these cases 
the respective rights should be clearly announced in the contract before 
allotment. 


Section 2 

It is also necessary that tho use should be known, and that its dura¬ 
tion should be limited to a particular period, such as the rent of a house 
for a year ; or that the duration should be limited by the nature of what 
is stipulated, such as the hiring of a mount for the journey to Mecca, 
or hiring out one’s services to make a coat of such and such a piece of 
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cloth, fin such cases, however, the duration and nature of the agree¬ 
ment may not both be indicated ; thus one cannot engage a tailor 
“ for a whole day to make a coat of such and such piece of cloth.” If 
one hires out one's services to teach the Koran, it is necessary to deter¬ 
mine the length of the lessons or to specify the chapters that are to be 
taught; while in the case of a building the site, length, breadth, height, 
and materials must be indicated, if the agreement is to be determined 
by the nature of the work. A piece of land naturally adapted either 
for building on or for cultivation cannot be rented without specifying 
the particular use that is to be made of it; though it is sufficient to 
stipulate, e.g. that it is to be sown fwithout giving any fuller details 
as to the manner of cultivation. One may even say in general, “ You 
can use it as you like,” for “ You can sow it, or plant trees on it, as you 
like.” 

When an animal is hired as a mount, the rider must be indicated, 
either by presenting him to the owner ; or by pointing him out so that 
there can remain no uncertainty as to his identity, but this latter method 
is disapproved by some authorities. It is the same as regards the manner 
in which the animal is to be ridden, i.e. it must be mentioned if a litter 
or any other burden is to be placed upon it. fConsequently a contract 
must be considered illegal which stipulates only that the animal shall 
carry “ what is placed upon it ” without specifying what. If nothing 
is agreed to upon the subject, nothing can be loaded upon the animal. 
If the contract refers to some particular animal, that animal must be 
specified. As to whether it must have been seen there is the same 
controversy as upon the subject of the validity of the sale of an object 
which is not there. Where, on the other hand, it is not a particular 
animal that is hired, but only one of a certain species, without regard 
to the individual, it is enough to mention the nature and species, and 
indicate whether it is male or female. In both cases, however, the 
daily journey should be stipulated ; unless there are fixed stations on 
the road, when the animal must be rested at those stations, oven if no 
stipulation has been made upon the matter. *When a beast of burden 
is hired, it is absolutely necessary in all cases that the two parties should 
know what it is to carry. Thus, if the goods are on the spot, they must 
be inspected, and raised with the hand if they are in packages ; and if 
they are things to bo found elsewhere, measure, weight, and quality 
should be mentioned. But it is not necessary to know the nature of 
a beast of burden, nor its qualities, when no particular animal is in view 
except in the case of transport of glass or other fragile articles that 
require extraordinary precautions. 
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Section 3 

A Moslem cannot be hired to take part in the war against infidels, 
nor to perform his duties towards God, where an intention is necessary, 
except as far as regards the pilgrimage, and the distribution of the tax. 
On the other hand, a person may be engaged to perform funeral cere¬ 
monies, including burial, and to teach the Koran. Similarly a woman 
may be engaged to nurse a child and give it suck, either for both these 
obligations combined, or for one or the other, for they are two distinct 
obligations. To nurse a child means to look after it and wash both 
its head and body, to clean its clothes, put pomade on its hair, and 
ointment round its eyes, put it to bed and rock it to sleep. Prom these 
principles it follows that when a woman has been hired to nurse and 
give suck to a child, our school admits that the contract is ipso facto 
dissolved, so far as concerns the suckling, when the breasts are dry ; 
but, in spite of this, it holds good for the nursing. j*A copyist is not 
bound to bring ink at his own expense, nor a tailor thread, nor an eye- 
doctor collyrium. 

[Rafii has shown in his commentary that in such a case everything 
depends on custom ; if there is no custom, special stipulations should 
always be made with regard to the obligations just mentioned ; otherwise 
the whole contract is null and void.] 

Section 4 

The landlord should give the tenant the keys of the house, and keep 
it in good repair ; for if it is uninhabitable, and the landlord does not 
hasten to repair it, the tenant may cancel the agreement for the renting 
of it. It is also the landlord’s duty to clear the snow from the roof ; 
but the tenant has to clear away the snow fallen in the court yard, 
and have the house swept. In the case of an animal hired to ride, the 
owner must supply an ikaf or shabrack, a pack-saddle, a girth, a crupper, 
a nose-ring, except in the case of a camel, and a bridle ; w r hile litter, 
baldachin, mattress, blanket, and accessories must be supplied by the 
hirer. fCustom decides which of the two parties supplies the saddle. 
The packing of goods for transport is the duty of the owner of the animal, 
at least where a specified animal has not been hired ; for in the latter 
case the expense of packing must be borne by the hirer, and the owner 
must accompany his animal to take care of it, and lend the rider assist¬ 
ance to mount and dismount, if it be at all necessary. In the case of 
a beast of burden the owner should accompany it in order to load and 
unload it, or to fasten and unfasten the litter. On the other hand, 
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where some specified animal is hired, the owner need merely give the 
hirer opportunity to make use of it. The hiring of some specified animal 
is cancelled ipso facto by the death of the animal; and in case of redhi¬ 
bitory defects, the hirer has a right to cancel the contract. If it is not 
a specified animal that has been hired, the death of the animal the owner 
had in view does not of itself give rise to the dissolution or cancellation 
of the contract, for he is obliged, if necessary, to supply another. *Pro- 
visions taken on a journey by the owner of the animal and by the hirer 
for their mutual nourishment, should be replaced with others by the 
party who has consumed them. 


Section 5 

A contract of hiring may be entered into for as long a period as the 
ordinary duration of the thing hired. According, however, to ono 
jurist, the term can never exceed one year ; another fixes the maximum 
at thirty years. 

The hirer may make use of the thing hired, either personally, or by 
an intermediary. The only thing insisted on is that a substitute em¬ 
powered to ride an animal or inhabit a house should not be of an essen¬ 
tially different condition of life from that of the principal hirer or tenant. 
Thus, for example, one cannot sublet a house to a blacksmith or a 
scourer. 

The owner cannot replace the thing whose use he has to permit, 
e.g. a house or a mount, by any other object, even of the same kind, at 
least if it is a case of something specified. *But a person who has 
engaged some one, e.g . to sew a coat or suckle a child, even if these are 
specified, may substitute another coat or another child. 

During the term of the contract, fand even after its expiiy, the 
hirer’s possession is considered to be of the same nature as that of a 
depositary. Thus a person who hires an animal to carry a load or to ride, 
and does not use it, but merely ties it up somewhere, is only responsible 
if the stable collapses while the animal is tied up in it, and at a time 
when the animal could not have been injured if the person had made 
use of it. In case of the accidental loss of an article entrusted to 
the care of a workman, without any fault upon his part, for instance 
the loss of a coat he has been told to mend or dye, he is not responsible. 
This rule applies not only to the case where the workman has no exclusive 
possession of the article, for instance, where the owner sits by his side 
during the work, or makes him come to his house to do it, *but also to the 
contrary case. Some authors, however, maintain a different opinion, 
distinguishing between a workman on contract and an ordinary work- 
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man, and contend that the former is responsible, but not the latter, who 
merely supplies his labour for a specified piece of work, or for a specified 
time. 

A workman to whom a coat has been entrusted for scouring 
or mending, without mentioning any wages, cannot claim any wages 
after the termination of the work. Some authorities, it is true, main¬ 
tain the contrary ; while others contend that under tlieso circum¬ 
stances the workman should be remunerated, if that particular kind 
of work is his trade, though not otherwise. Obviously the latter are 
right. 

In all cases where it can be shown to be the hirer’s fault, he is re¬ 
sponsible for the loss of the thing hired, as for instance if he gives more 
blows to an animal, or stops it more suddenly, than is usual; or if he 
allows it to be ridden by a heavier rider than himself; or if he allows a 
house which he has hired to be occupied by a blacksmith or a scourer. 
The same principle applies to the responsibility of a person who hires 
an animal for carrying a weight of one hundred ratal of wheat, and makes 
it carry a weight of one hundred ratal of barley, or vice versd ; or who 
hires it to carry a measure of ten kafiz of barley, and loads it with a 
measure of ten hafiz of wheat; for thoso changes really cause an aggra¬ 
vation of the beast’s burden. But no responsibility is incurred by 
replacing ten hafiz of barley with ten hajiz of wheat. A person who 
hires an animal to carry one hundred pounds and loads it with one 
hundred and ten, owes to the owner a reasonable indemnity for the 
surplus ; and he is responsible for the death of the animal if this is 
caused by the additional load, unless the owner accompanied him and 
consented to it. In these circumstances the hirer owes for the death 
of the animal an indemnity proportional to the extra service rendered, 
or, according to one jurist, half the value of the animal. Our school 
admits the responsibility of the hirer in a case where the one hundred and 
ten pounds aro delivered to the owner of the animal, who undertakes 
the transport in ignorance of the excess ; but if the owner undertakes 
the transport after ascertaining the weight and without raising any 
objection about the surplus, the law prescribes neither indemnity nor 
responsibility on the part of the hirer. 

*When a piece of cloth is delivered to a tailor to make into clothing, 
and he makes a coat out of it and says that w T as the order given, and 
the owner says his order was for a shirt, the presumption is in favour 
of the owner, provided he takes an oath to that effect; and not 
only does he owe nothing to the tailor, but the latter is liable for 
damages. 
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Section 6 

A contract of hiring remains intact, even where the hirer is prevented 
from making use of the thing hired, for example, if he has no com¬ 
bustibles for heating his bath, or cannot use it on account of a journey, 
or if he falls ill after hiring an animal for a journey. Nor can a contract 
of hiring be cancelled when the crop from a field hired for sowing perishes 
from some calamity. In none of these circumstances may even a partial 
remission of the amount of the hire be claimed. On the other hand, 
the contract is ipso facto dissolved by the death of the animal or of the 
workman ; at least if it is a specified animal or a particular workman ; 
but the consequences of this dissolution are not retrospective. There¬ 
fore the hire or the wages are due in proportion to the work done or the 
use made of the article. Except in the case of a hiring of the labour or 
services of a particular workman, the contract is not dissolved by the 
death of the contracting parties, even if the lessor bo the trustee of a 
wahaf . *j*But where the hiring has been contracted by the trustee of a 
wakaf with a life interest, of the first generation, for a certain time, 
the contract is dissolved by his death before the expiration of that term. 
fOn the other hand, if a guardian agrees that his ward shall go and work 
with some one as an apprentice for a salary, and for a term that expires 
before he can attain the age of puberty, the agreement holds good up 
to the expiration of that term, even though majority were attained 
before the legal age by the occurrence of nocturnal pollutions. The 
renting of a house is cancelled ipso facto by the fall of the building. 
But the renting of a field is not cancelled by a failure of its means of 
irrigation ; though the farmer may cancel the agreement. The usur¬ 
pation of an animal or the escape of a slave also give a person who has 
hired them a right of cancellation. 

When, after hiring out one’s camels to some one, one leaves them at 
his domicile, he must apply to the court before proceeding to seize 
the camel-driver’s goods for the cost of their up-keep. If the camel- 
driver has nothing that can be seized, the court should borrow money 
for him, and deliver it to the hirer if it can trust him ; if not, it should 
deposit the amount with some person worthy of confidence. In case 
of necessity the court can even proceed to sell some of the camels left 
in order to defray the cost of upkeep of the others. *0r, finally, the 
court can authorise the hirer to keep the camels at his own expense, 
in which ease he can recover the cost from the owner. 

The taking of possession of an animal by the hirer, or of a house by 
the tenant, and the fact of having kept the one or occupied the other 
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until the expiry of the contract, suffice together to constitute an obliga¬ 
tion to pay the price, even though no use has been made of the thing 
hired. It is tho same where an animal is hired for a journey to some 
specified place, and kept until the time necessary for such a journey 
has expired. It is of no consequence whether it is or is not a particular 
specified animal, provided that in the latter case the owner really 
delivers to the hirer an animal that possesses the qualities stipulated, 
ffln the case of an illegal hiring, a reasonable remuneration is due, in 
proportion to the time during which the object is retained. 

The contract is ipso facto dissolved where the owner does not deliver 
the object to the hirer within the time agreed upon ; fbut where no 
time lias been fixed for the duration of the hiring, no such consequence 
follows even where an animal is hired for a journey to some particular 
place, and the owner delivers the animal to the hirer after the time 
for such a journey has expired. Nor is the agreement affected by the 
enfranchisement of a slave just hired ; for in these circumstances, the 
freed slave can fneither break the engagement entered into by his 
master *nor recover from him the wages he might have gained for his 
services after his enfranchisement. Tho sale of an object hired out to 
a tenant is lawful, fand does not affect the hiring ; *one may even 
admit the validity of the sale of an object hired out to a third party 
without the hiring being in any way affected. 


Q 




BOOK 22.—OCCUPATION OF LAND 


Section 1 

Every believer may, by clearing it, appropriate any piece of land, 
situated in a Moslem country, that has never been cultivated or 
built upon. Infidel subjects of our Sovereign do not enjoy this right. 
Uncultivated land in an infidel country can be so occupied either by an 
infidel or a Moslem ; provided it is not a piece of land from which a 
Moslem has been expelled, for this must return to its former owner by 
virtue of the jus postliminii. Land that has been cultivated or built 
upon belongs to its proprietor ; and land that still bears traces of 
occupation previous to the conversion of the country to Islam, but of 
which the owner is unknown, is regarded as a thing lost, and con¬ 
sequently not susceptible of appropriation. *"Where, on the other hand, 
the abandonment of the land dates from a period before the conversion 
ownership may be acquired by clearing it. 

Land that, though uncultivated and unbuilt upon, serves as liarim 
to other land already occupied, cannot be appropriated by clearing. 
By liarim is understood land contiguous to other land, the use of which it 
renders possible. Thus, in a village the place of meeting of the in¬ 
habitants, the training ground, the place for the camels, the ditch for 
depositing filth, and so on, must be considered liarim ; whilo the liarim 
of a well situated in uncultivated land consists of the place where one 
stands to draw water, the trough, the irrigation wheel, the reservoir, 
and the place necessary for the animal to turn the wheel. The liarim 
of a house situated in uncultivated land includes the ditches for filth, 
for odure and for snow, and the space necessary to leave or enter by the 
door. One must also consider as the liarim the reservoirs of a conduit 
of water, as far round as a well cannot be sunk without affecting the 
quantity of water or threatening the solidity of the reservoir. A house 
immediately surrounded by others has no liarim. 

One may dispose of one's property in conformity with custom, and 
one is responsible for the prejudice caused to one’s neighbour only in the 
case of a disposition or act of an exceptional nature, f One may convert 
one’s house, even if surrounded by other buildings, into a bath or a stable, 
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or establish a forge in one’s shop situated perhaps in the bazar of the 
dealers in old clothes, provided that the shop is shut off on all sides from 
the neighbouring dwellings by walls. 

fClearing is permissible on the sacred territory of Mecca, with the 
exception of Mount Arafa. [Mozdalifa and Mina are subject to the 
same law as .Mount Arafa.] 

Clearing differs according to the object in view. Thus, if a habita¬ 
tion is to be built, it is necessary, before the habitation can be considered 
finished, that the land should bo surrounded with a wall, that a part of 
it should be covered with a roof, and a door built, though the necessity 
of building a door has been called in question. In the case of an en¬ 
closure for animals, it is necessary to have a surrounding wall, but the 
land need not be covered with a roof. Authorities are not agreed as 
to the necessity of a door in such a case. If it is a matter of clearing a 
field, the sand must be removed from all parts of it, the land must bo 
levelled and the necessary works constructed for its irrigation, unless 
the ordinary rains suffice ; but the law does not require it to be sown. 
In the case of a garden, the sand must be removed, the land surrounded 
by a wall or a hedge, if such is the custom, and means of irrigation 
prepared ; and, according to our school, trees must be planted. 

When one has begun to clear land without finishing, or, what is more, 
when one has only marked a piece of land with stones or stakes, and not 
yet begun to clear it properly speaking, one is considered to be the first 
occupier, and one has a prior right to continue the work in preference 
to any other person. fHowever, it is forbidden to sell this purely 
personal right, and if in the meanwhile any one in good faith clears the 
land, he will be considered as the owner. Consequently, if the first 
occupier allows too long an interval to elapse before continuing the 
clearing the Sultan should notify him either to continue it or to abandon 
the land, allowing him a short respite if he asks for it. A person who 
has obtained a concession from the Sovereign has, so far as clearing is 
concerned, the same right of preference as a person who has begun to 
clear but not continued. Such concession is only to be given to a person 
able to complete his undertaking, and in proportion to the means at his 
disposal. This latter principle is applicable also to the preference that 
results from the simple occupation of which we have just spoken. 

*The Sovereign may reserve a part of the uncultivated land, in order 
to pasture upon it— 

1. Cattle given as capitation or assessment. 

2. Cattle escaped from a stable or enclosure and seized by the police. 

3. Cattle belonging to persons incapable of obtaining forage. 

*He also has a right of dispensation with regard to the regulating of 
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land so reserved, if it is necessary ; but he can never reserve uncultivated 
land for his own use. 


Section 2 

By enjoyment of the public road is understood the right of each 
person to go along it, to sit down and rest, to speak of onu’s business, 
etc., without in any way annoying the passers-by. One has no need of 
any special permission of the Sovereign in order to rest, etc., upon the 
public road ; and one may even shade the place where one sits with a 
mat, etc. If two persons want to occupy the same spot on the public 
road at the same time, chance should decide between them, or, according 
to others, the public authority. If any one who sits on the public road 
to sell his goods, leaves his place, either because he wishes to discontinue 
that means of livelihood, or because he wishes to occupy another place, 
he loses all his rights ; but if he goes intending to return, his rights 
remain intact, unless his absence is so prolonged that his customers go 
to some one else. 

A learned man who habitually frequents a certain part of the mosque 
to pronounce his decisions and to teach, should be regarded in the same 
way as a person established upon the public way to carry on his business ; 
but if one is merely sitting in the mosque to accomplish a prayer, one 
has no right to occupy the same place again, in preference to another 
person, in order to say a later prayer. fA person who chooses a place 
in a mosque for prayer, and leaves it for some reason intending to return, 
does not lose his right to return to it, in preference to all other persons, 
if he wishes to finish the prayer he has begun. He need not even leave 
his cloak to show that the place is occupied. The traveller who takes 
up his quarters at a public inn, or the doctor-at-law who instals himself 
at a college, or the sufi at a monastery, should be left in peace, and their 
place should not be occupied by others, if they happen to leave it to buy 
necessaries, etc. 


Section 8 

“ Visible ,5 mines, those, that is, from which material can be extracted 
without preliminary labour, as in the case of deposits of naphtha, sulphur, 
pitch, or bitumen, or in the case of millstone quarries, do not become 
private property by exploitation, and no preferential right arises from 
first occupancy, nor even from a concession from the Sovereign. If the 
yield of the mine is not abundant, the first occupier can take from the 
mine what is enough for his needs ; fbut if he wants to take more, 
it may be prohibited. f Drawing lots must decide the priority, where 
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two or more persons want to begin the exploitation at the same time. 
“ Hidden n mines, those, that is, from which nothing can be extracted 
without preliminary labour, as gold, silver, iron, and copper mines, *do 
not become private property by the mere fact of digging and exploita¬ 
tion, any moro than “ visible ” ones ; but if a person clears uncultivated 
land, and discovers in it a “ hidden ” mine, he obtains the ownership of 
it, as an accessory to the soil. 

Every one has an equal right to the water of rivers and springs in 
the mountains, if it is ascertained that no one has obtained exclusive 
possession of the water. If several persons wish to use it for the irriga¬ 
tion of their fields, and the quantity of water is not sufficient for an 
extensive employment, the owner of the highest land can water his 
fields first, then the next lower, and so on. None of them may retain 
more of the water than is required to inundate his fields to the height 
of the ankles ; and if it is the case of a field of varying level, each level 
should be separately considered in this respect, ffWater, even when 
common to all, becomes private property as soon as it is taken into any 
sort of vessel. 

A person who sinks a well on uncultivated land, with the sole intention 
of procuring the water ho requires, obtains in this way only a right of 
preference until he has left the place ; fbut if he sinks the well in order 
to become the owner of it, he becomes proprietor of the water as well. 
In any case, whether or not the water becomes private property, the 
person who has sunk the well is never obliged to share the superfluous 
water with another person if the latter only requires it for agriculture ; 
ffbut he must share the superfluous water with any person who wants 
to water his animals. 

The water of common canals is distributed by means of wooden 
sluices in which holes are pierced, so that the distribution may take place 
either equally or in proportion to the respective rights of the co-pro¬ 
prietors. The partition may also be effected by turns, in virtue of special 
agreements between the owners having a right to the water. 
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Section 1 

Tiie founder must be capable of declaring his wishes, and must be able 
to dispose of his property at his own will and pleasure, and the foundation 
must be of such a kind that perpetual use may be made of it. Thus it 
may not consist of foodstuffs or odoriferous plants, but with this excep¬ 
tion, it may be either movable or immovable, or even such things as are 
capable only of individual possession, but not a slave or a coat unless 
a particular specified ono, nor one’s own person, fnor a slave enfranchised 
on account of maternity, fnor a trained dog, fnor one of two slaves 
without indicating which. fOn the other hand the validity of a 
foundation is admitted that consists of buildings arid plantations on 
another’s land leased for that object. 

A foundation, whether in favour of a certain particular person, or 
of several individuals all together, has no legal effect unless the bene¬ 
ficiaries could legally become proprietors of the goods given in endow¬ 
ment. Consequently a foundation cannot be made in favour of a foetus, 
or of a slave by personal reference to him. A foundation in favour of a 
slave with no such express reference is understood as referring to his 
master. A foundation in favour of an animal is null and void, though, 
according to some, it is to the profit of the master in this case also, fit 
results from the principle already stated that one may endow in this 
way an infidel subject of a Moslem prince, but not an apostate, nor an 
infidel who is not the subject of a Moslem prince, nor one’s self. A 
foundation for an illicit purpose, such as the construction of a Christian 
church or of a synagogue is null and void. But it is perfectly legal, 
whether it is made with a pious object, as in favour of the poor, of 
learned men, of a mosque or of a school; for whether it is made with no 
manifestly pious intention, as when in favour of the rich. 

The intention to endow a foundation should be expressed in explicit 
terms, as, for example, “ I make such and such a thing a wakaf,” or 
“ My field shall be a foundation in favour of so and so.” ffThe phrases, 
“ I consecrate,” or “ I devote to such and such pious use,” are explicit; 
fas are also, “ I make a sacred gift of such and such a thing,” or “ I 
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make wakaf,” or “ it cannot bo sold or given to another.” On the 
other hand, the expression “ givo ” without anything else cannot be 
considered explicit, even if it was the intention to found a wakaf ; 
except when in favour not of one or many individuals, but of a category 
of persons or of the public, when it is so regarded. fThe Phases, " I 
make such and such object a sacred thing,” or “ I wish it to remain for 
ever as it is,” are not explicit; but the expression, “ I destine this land 
to become a mosque,” is enough to make of it a place devoted to 
religious worship. 

jA foundation in favour of a particular person is not complete unless 
he accepts ; an acceptance which can in no case follow upon a previous 
refusal. A foundation expressed in the words, “ I make such and such 
a thing wakaf for a year,” is null and void ; but if the words used are, 
“ I make it wakaf in favour of my children,” or “ in favour of so-and-so, 
and after him of his descendants,” and nothing else, the foundation 
remains intact, even after the extinction of the family. *The usufruct 
then goes to the nearest relative of the founder, upon the day of the 
extinction of the beneficiaries designated by him. Our school regards 
as null and void a foundation made without designating an original 
beneficiary capable of enjoying it immediately, made e.g. “ in favour of 
the child I shall have.” On the other hand, it recognises the validity 
of a wakaf where one of the intermediary beneficiaries does not exist, 
e.g. wdicre it is said, “ I make a wakaf in favour of my children ; and 
if I have none, then in favour of a person not designated, and after that 
in favour of the poor. 

*Tho law considers null and void a foundation that has no object. 
Nor can it be made to depend upon a condition, as “ I make v'akaf, 
provided Zaid comes.” fflt is also annulled by an option. fAs to 
other conditions they should be faithfully executed, as that the propeity 
immobilised may not be leased, or that a mosque should be specially 
destined to a particular rite, such as that of Shafii. In this last case 
members of the school mentioned alone have a right of enjoyment, to 
the exclusion of all other believers ; and this rule applies also to the 
foundation of a school or hostelry, fin the case of a wakaf in favour of 
two persons, and after them of the poor, the death of one causes his 
share in the usufruct to fall to the other, and not to tho poor, who profit 
from it only after the death of both. This doctrine w'as defended by 
Shafii himself. 


SecnoN 2 

A wakaf in favour “ of my children and grandchildren,” results in the 
usufruct being divided equally between all the children and grandchildren 
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alive on the day of the foundation, even though one may have added 
“ who are their descendants,” or “ generation after generation.” Where, 
on the contrary, one has used the words, “ in favour of my children, 
then of my grandchildren, then of my great-grandchildren who are their 
descendants,” or “ in favour of my children and my grandchildren, the 
one after the other,” or “ the former first,” there is successive enjoyment 
by the different generations, and the first are merely fiduciary bene¬ 
ficiaries. fBesides, the grandchildren have on then* own account no 
claim upon a wakaf made in favour of “ children ” only ; but, on the 
other hand, grandchildren born of the founder’s daughter are included 
in the expressions “ posterity,” “ descent,” “ progeny ” ; or “ grand¬ 
children,” unless one says “grandchildren bearing my name. “ A 
wakaf in favour of “ persons between whom and myself there are 
relations of patronage,” should be divided into two equal parts, if the 
founder is both client and patron ; but according to some jurists it is 
null and void. 

An apposition preceding several words, joined to one another, refers 
to all of them ; for example, in the phrase, “ I make a wakaf in favour of 
those who are indigent, my children, my grandchildren and my brothers ” 
—brothers and grandchildren are here proclaimed to be indigent equally 
with the children. It is the same with an apposition that follows, and 
with a reservation added to the principal words, provided these words 
are united by the conjunction “ and ” ; thus, “ I make a wakaf in favour 
of my children and grandchildren and brothers, who are indigent,” or 
“ except such as may be of notorious misconduct.” 


Section 8 

*The ownership of the thing immobilised is transferred to God ; 
which means that such object ceases, for men, to be subject to the right 
of private property, and that it henceforth belongs neither to the founder 
nor to the beneficiary. To the latter belongs the usufruct alone ; and 
he may enjoy it, either personally, or by an intermediary, e.g. by lending 
him the object immobilised, or by hiring it out to him. The beneficiary 
of a wakaf is ipso facto the proprietor of what is obtained from a lease 
of the foundation, or of what it produces, as fruit, wool, and milk, fwith- 
out forgetting slave-born children and the young of animals : though 
according to another theory these various offshoots become themselves 
wakaf, by virtue of the right of increase. After the death of a dedicated 
animal, the skin belongs to the beneficiary. Similarly, ho becomes 
proprietor of the dower paid for a female slave with whom a third party 
has cohabited, either by error, or by right of marriage, fat least where it 
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is admitted that a dedicated slave can legally be married. On the other 
hand, according to our school, the indemnity due by the murderer of 
a dedicated slave does not belong to the beneficiary, who should employ 
the money in purchasing another slave, who then becomes dedicated 
ipso facto in the place of the slave killed ; or, if this be impossible, he 
should at least employ the money in acquiring an undivided share in a 
slave. 

The dedication of a tree is not, according to our school, terminated 
by the death of the tree ; for this does not prevent the continued use of 
the wood ; though according to some authorities, the tree should in 
this case be put up to auction, and the proceeds employed in the same 
way as the indemnity due for a slave killed. fThe old mats and broken 
beams of a mosque may be sold, but only to be used as firewood. The 
ground of a mosque can in no case be sold, even though the building 
may have fallen into ruin, and though it be impossible to reconstruct it. 


Section 4 

Where the founder has reserved to himself the administration of the 
wakaf, or where he has conferred this duty upon another person, that 
disposition must be adhered to ; but if the founder has made no stipula¬ 
tion with regard to this, the administration must, according to our school, 
be intrusted to the court. The administrator of a wakaf must be a man 
of irreproachable character, fit for his duties physically and mentally. 
The functions of an administrator consist in keeping up and leasing the 
property immobilised, and in the collection and distribution of the 
revenues. If the administration has only been partly conferred upon 
him, he is forbidden to exceed the limits of his authority. In all cases 
the founder has the right to dismiss his administrator and appoint 
another, unless the administrator has been appointed in the deed of 
foundation itself. f A lease, effectod by an administrator, remains good 
in spite of a rise in price, or the fact that another person offers more 
advantageous conditions. 



BOOK 24.—GIFTS 


A gift is a gratuitous transfer of property. When such transfer is made 
with the intention of obtaining a recompense in the other world, it is an 
alms ; ffwhen the gift is brought to the donee to manifest one's respect 
for him, it is a present. It is an essential condition for the validity of a 
gift properly so-called that offer and acceptance be made in explicit 
terms ; but in the case of a present neither offer nor acceptance are 
strictly necessary ; it is enough that the object is brought by the donor 
and taken possession of by the donee. By saying to some one, “ I want 
you to live in this house of mine, and that it shall pass to your heirs after 
your death,” one makes a gift, as also by merely saying, “ I want you to 
inhabit it,” at least according to the doctrine adopted by Shafii in his 
second period, or by saying, “After your death it will return to me.” 
Shafii in his first period expressed an opinion different from that adopted 
in his second as to the validity of a gift made in the following terms, “ I 
grant you a life interest in this house,” or “I make you a gift of it for 
life ” ; that is, if you predecease me it will return to me, but otherwise 
it will be yours irrevocably. Nowadays, however, in our school, both 
of the imam’s opinions have equal currency. 

Anything that may be sold may be given ; anything that may not 
be sold, as an unknown or usurped thing, or an escaped animal, cannot 
be the subject of a gift. But in the case of things of very little value, 
such as two grains of corn, etc., a gift is permissible but not a sale. 
The gift of a debt due to one, implies the remission of the debt, if made 
to the debtor ; fto any third person it is null and void. 

As 4o the ownership of the thing given, this is transferred only upon 
the donee taking possession with the consent of the donor, or if one of 
the parties dies between the giving and the taking possession, by the 
agreement of the heirs. Some jurists, however, consider that under 
these circumstances the gift is ipso facto revoked. 

A practice has been introduced by the Sonna, by which parents, 
at any rate when not of notorious misconduct, may by gift inter vivos 
distribute then* property equally amongst their children, without 
distinction of sex ; others, however, maintain that the provisions of 
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the law of the distribution of property upon succession cannot be sot 
aside in this way. 

A father **or any ancestor may revoke a gift made in favour of a 
child or other descendant, provided that the donee has not irrevocably 
disposed of the thing received, e.g. by selling or dedicating it. Revoca¬ 
tion is not prevented by a disposition leaving the right of ownership 
intact, such as pledging or gift, at any rate as long as neither have been 
followed by possession, conditional enfranchisement, giving in marriage 
a female slave, cultivation of a field, or even, according to our school, 
a contract of hiring. In a case where the donee first loses the ownership 
of the thing and afterwards recovers it, f the right of revocation does not 
revive ; and where, in the meanwhile, the thing given increases, the 
revocation applies only to that part of the increase which is incorporated 
with the thing itself, not that which has a separate existence. A 
revocation is made in the following words :—“ I revoke my gift,” or 
“ I claim back the object,” or “ I wish the thing to become my pro¬ 
perty again,” or “ I wish to put an end to my donation ” ; but it cannot 
be effected by mere implication, by ulterior dispositions affecting the 
thing given, such as sale, immobilisation, gift to another person, en¬ 
franchisement for cohabitation. 

In the case of a gift by which it lias been expressly stipulated that 
there is to be no remuneration, a right of revocation belongs only to 
ancestors ; while a gift with regard to which no stipulation has been 
made about the matter is considered to have been made without any 
prospect of remuneration, if the donee is in any respect inferior in social 
position to the donor, and even if he is superior. Our school goes even 
further ; it accepts the same principle in the case of a gift between two 
persons of equal position. ‘Where a remuneration is obligatory, but 
none has been specified, fit consists in the value of the thing given ; 
and the donor has in these circumstances the right to revoke the gift, 
if the donee forgets the remuneration. *A donation is admitted as 
valid when made with the reservation of a known remuneration ; ffa 
donation which must, however, be considered as a sale ; but, according 
to our school a gift made on the express condition of an unknown 
remuneration, is null and void. 

In the case of a present made to some one, the receptacle is con¬ 
sidered to be part of the present, and, if such is the custom, need not be 
restored, as one does not return the basket that has contained dates. 
Otherwise tho receptacle remains with the donor, and the donee can 
only use it as, for example, a plate for the food given, provided always 
custom admits of this. 







BOOK 25.—THINGS FOUND 


Section 1 

It is commendable to pick up what one finds, if one thinks one can keep 
it in safety. Some authorities even maintain this to be obligatory. If 
one has reason to doubt if one can keep a thing safely, the law neither 
recommends the above course, fnor does it forbid it, except for a person 
of notorious misconduct, in which case it is blamable. According to our 
school one is not obliged, on finding something, to call witnesses to see 
it; and, strictly speaking, a person of notorious misconduct, a minor, 
or an infidel subject of a Moslem prince, can pick a thing up in case of 
necessity. *But it should be removed from the possession of a person 
of notorious misconduct and deposited with one of irreproachable 
character ; and one should never rely upon a person of notorious mis¬ 
conduct for announcing the discovery to the public, even if the object 
found be left in his possession, which is permissible if the person in 
question is watched by another. As to a minor it is his guardian who 
should take from him the thing found, make the public announcement, 
and appropriate it for his pupil, if he considers it proper for him to 
undertake the resulting obligations, i.e . in a case where it would be other¬ 
wise permissible for him to borrow money on his behalf. The guardian 
is responsible for a thing found which he has omitted to take from his 
pupil’s possession, and which has been accidentally lost. *If a slave 
has picked anything up his action is null and an announcement made 
by him is void. On the other hand, his master who takes the thing from 
him is regarded as the person who has found it and picked it up. 

[According to our school a slave who is undergoing enfranchisement 
by contract can pick up a thing found, with all the legal consequences, 
provided that the contract cannot be legally invalidated in any respect. 
In the case of a person who is partially free, the fact of having found 
something affects both him and his master ; *and if he has only to servo 
his master once in two or three days, the object is considered as having 
been found by him or by the master in accordance with whether it was 
or was not a free day. This last principle is also applicable to all acci¬ 
dental benefices or expenses, with the single exception of an indemnity 
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due for a crime which affects solely the person himself who is partially 
enfranchised.] 


Section 2 

Domestic animals that have nothing to fear from small carnivores, 
either in consequence of their strength, as in the case of the horse or the 
camel, or of their fleetness, as with the hare and the gazelle, or because 
they can fly, like the pigeon, can only be seized in a desert place with 
the intention of keeping them. This seizure can be effected as well by 
the court fas by any other person. Such animals when found in such 
a place cannot be seized in order to be appropriated ; fbut it is quite 
lawful to seize them with this intention when straying in a village. 
Domestic animals such as ordinarily become the prey of small carnivores 
—sheep, for example—can bo seized and appropriated wherever found ; 
and a person who seizes them in a desert place can at his choice— 

1. Make a public announcement, and at once appropriate them. 

2. Sell them, keep the price and appropriate it after making a public 
announcement. 

3. Kill them and eat the meat; acts, however, by which one engages 
to pay the value to the owner upon his presenting himself. 

Where, on the contrary, the animals in question are found in an 
inhabited place, the choice lies between the first two of these courses, 
fto the exclusion of the third. One may also seize a young slave who 
has not yet reached the age of discernment. 

As to inanimate things found, if they are liable to rapid deterioration, 
like the paste called liarisa, one may either sell them and appropriate 
the price after making the required public announcement, or take them 
at once and eat them. Others, however, maintain that sale is obligatory 
for a person who finds things of this sort forgotten in an inhabited place. 
Where, on the other hand, it is a question of things that can be preserved 
after manipulation, such as fresh dates that can be dried, one has the 
right either to sell them or to dry them, whichever course is rendered 
most advantageous by circumstances ; if, at any rate, after finding 
them, one is willing to undertake their manipulation gratuitously. 
Otherwise the finder can sell a part to defray the cost of manipulation. 

A thing picked up with the sole object of keeping it and returning 
it to the owner becomes a deposit, which one can get rid of at any 
moment by consigning it to the care of the court, which must accept it. 
According to the majority of jurists a public announcement is not 
obligatory in these circumstances. 

Bad faith supervening after picking up a thing finvolves no 




238 


MINHAJ ET TALIBIN 


responsibility, which arises only from bad faith at the moment of doing 
so. Such bad faith it is, according to our school, that prevents a public 
announcement in order to appropriate the thing subsequently. 

Whoever picks a thing up intending to announce it, and appropriate 
it if the owner does not present himself, keeps the thing as a deposit, 
as long as the public announcement lasts, fand even until he declares 
his intention to appropriate it. One should first examine the nature, 
quality, quantity, wrappings and fastenings of the thing found, and 
then announce it in the markets, at the doors of the mosques, etc., for a 
whole day and according to custom. This notification should be re¬ 
peated twice a day, i.e. morning and afternoon, then once a day, then 
once a week, and lastly once a month, fwithout interruption for the 
whole year that is prescribed for notifications. [fAn interruption in 
the year prescribed for notifications does not render them absolutely 
illegal.] In the notification it is only necessary to give a superficial 
description of the thing found. The expense of the notification does 
not fall upon the finder, who picks a thing up merely in order to keep it 
and give it to the owner. The court should in such a case defray the 
expense, either from the public treasury, or by borrowing in the owner’s 
name. The expense should, on the other hand, be borne by the finder 
if he picks a thing up in order to appropriate it; though, according to 
some authors, the owner should recoup him in all cases where the 
appropriation for some reason or other did not take place, f A thing of 
small value need not be announced for a whole year ; it is enough if the 
notification lasts long enough to give reason to suppose that the loser 
has renounced his claim. 


Section 3 

A person who has notified the finding of a thing for a whole year, is 
not ipso facto its owner ; he must also express his intention to appropriate 
it, in words such as, “ I appropriate it.” According to some, however, 
the intention alone is enough ; while according to others appropriation 
takes place ipso facto upon the expiry of the required year. -In any 
case appropriation is merely temporary ; for if the original owner 
presents himself he can exercise his rights, under the following 
circumstances :— 

1. The thing found should be returned him in kind, if the two 
interested parties are agreed about it; for if the owner insists upon 
such restitution, even though the finder may prefer to replace the thing 
found by something similar. 

2. When the thing found has been accidentally lost, the finder should 
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replace it by another similar object, or pay the value it had on the day 
he appropriated it. 

3. Where the thing has deteriorated in the meantime, fthe finder 
should restore it to the owner in the state in which he found it, and also 
pay damage. 

If some one presents himself and claims a thing found, but can neither 
give a description of it, nor prove he is the owner, the person who has 
found it has no right to give it him. If some one comes and is able to 
give a description of the object but no other proof that ho is the owner, 
the finder may give it him if he believes him to be speaking the truth ; 
but, according to our school, restitution is never obligatory in such a 
case. Where restitution is made on the sole ground that the claimant 
gave a description of the thing, and the real owner comes later and proves 
his claim, the person to whom the thing was given may be called as 
surety. If in the meanwhile the thing has been destroyed in possession 
of the person who "wrongly represented himself as the owner, the real 
owner may proceed either against the finder or against the person to 
whom he gave the object found ; though the former may always recover 
from the latter what he has been obliged to pay the owner. 

[ffObjects found upon the sacred territory of Mecca, cannot be 
appropriated ; but this does not affect the obligation to make a public 
announcement of their finding.] 





BOOK 26 .—FOUNDLINGS 


Section 1 

Children that have been abandoned must not be left to their fate ; 
this is an obligation for which the Moslem community is collectively 
responsible. fThe fact of finding a child should be established by 
witnesses. Authority over a child, in consequence of finding and taking 
care of it, can be exercised only by an adult, sane, free Moslem, of 
irreproachable character, and of sufficient intelligence to manage his 
own affairs. Consequently, a slave who takes charge of a foundling 
without his master’s knowledge, has no right to keep it. Even if a 
slave, after finding a child, tells his master, and the latter lets it remain 
with him, or if a master authorises a slave to take charge of a child ; it 
it is not the slave but the master who must be regarded as civilly 
responsible for it. A minor, a person of notorious misconduct, and one 
legally incapable, cannot legally take charge of a child they may find ; 
and the same with an infidel in the case of a Moslem foundling. In all 
these cases the care of the child should be confided to another person. 

If two individuals dispute possession of a foundling, the court should 
decide which of the two seems preferable, and, if necessary, confide the 
child to a third ; but no one can dispute the claim of a person who has 
already taken a child to his home, fin a case where two persons, both 
of full legal capacity, jointly find a child, the court should prefer the 
richer to the poorer, and the one who is notoriously and positively 
irreproachable to the one about whom it can only be said that nothing 
is known to his disadvantage. In a case of complete equality in all 
respects chance should decide. A townsman who finds a child abandoned 
in a town, has no right to take it into the desert among the nomads ; fbut 
there is no objection to his taking it to another town ; nor is there any 
objection to a stranger who finds a child in a town where he is temporarily 
staying, taking it to the town where he has his domicile. A stranger 
who happens to find a child in the desert may take it to a town. A 
nomad who finds a child in a town is subject to the same law as a towns¬ 
man in similar circumstances ; but a nomad who finds a child in the 
desert can keep it and bring it up at his home ; unless, according to some 
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jurists, the tribe has a habit of changing its place in search of new 
pastures. 

The upkeep of a foundling is defrayed from property destined to such 
children in general, like wakafs made in their favour, or from the pro¬ 
perty of the foundling. This last phrase means the clothes, etc., in which 
he is wrapped, or upon which he is lain, the dr ah ms there may be in 
his pocket, his cradle, and the dinars placed above or below his body. 
The law even considers as the child’s property the deserted house in 
which ho is found, but not the treasure buried underneath the place 
where he lay, fnor clothes or other objects placed in the neighbourhood. 
*A wholly destitute foundling should be brought up at the expense of 
the state ; and, if necessary, every Moslem is obliged to assist him, as 
by way of loan ; or, according to one author, as by way of upkeep, 
fA person who finds a child has the exclusive right to administer its 
property ; but in all cases the expenses of its upkeep must be authorised 
by the court. 


Section 2 

A child that has been abandoned is regarded as a Moslem— 

1. If it is found in a Moslem country, even though inhabited by 
infidel subjects of our Sovereign. 

2. If it is found in a country conquered from the infidels, whoso 
inhabitants have retained their property by virtue of a treaty, or 
hereditary possession by right of capitation ; provided the country is 
not entirely destitute of believers. 

3. flf it is found in a country not yet conquered from the infidels, 
but where there are some Moslems who have come either as prisoners 
of war or for a commercial object. If, on the other hand, the country 
is inhabited exclusively by infidels, the child also is regarded as an 
infidel. 

The son of an infidel, declared to be a Moslem in consequence of the 
place where he is found, becomes none the less an infidel as soon as his 
origin has been proved ; but a mere contestation of the presumption 
established by law in favour of the Moslem faith, is not sufficient, accord¬ 
ing to our school, to cause the child to be regarded as an infidel. 

The Moslem faith of a minor, in general, is established in two other 
ways that have no reference to foundlings. 

1. By the fact of being born of Moslem parents, even though only 
one of them may have been Moslem at the moment of the child’s con¬ 
ception. If such a child, after attaining majority becomes an infidel, 
he must be regarded and punished as an apostate. Even a child 
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conceived at a moment both the father and the mother were infidel, 
becomes Moslem ipso facto upon the conversion of either parent during 
its minority ; and must also be considered as an apostate if proof of 
infidelity is given upon majority. However, one of our jurists con¬ 
siders the child in these circumstances to be an infidel by origin. 

2. By being made a prisoner of war by a Moslem ; for in that case 
the child follows the religion of the person that has taken possession of 
it, unless the father and mother were made prisoners at the same time. 
fThe fact of being made a prisoner of war by an infidel subject of a 
Moslem prince constitutes no reason for considering a child to be a 
Moslem. ffAs a general rule, a minor, even though he may have 
attained the age of discernment cannot become a Moslem unless at 
least one of his parents is converted to the faith of the Prophet. 


Section 3 

If a foundling, upon his majority, does not himself admit that he is 
a slave, every one must consider him as free, until another person has 
proved the legal presumption in the matter to be false. If a foundling, 
upon his majority, admits he is the slave of a particular person, who 
does not deny it, the admission should be accepted by the court; unless 
the child previously admitted he was free. However, our school does 
not consider it an obstacle to an admission of being a slave that a 
foundling has already disposed of his property or person in a manner 
only compatible with freedom, e.g. by entering into a contract of sale 
or marriage. In spite of any dispositions of this nature the child’s 
admission of being a slave must be admitted both as regards his origin 
and with reference to his subsequent actions ; but his previous acts 
remain valid in all cases where such an admission would prejudice other 
persons who, believing him to be free, have in good faith entered into 
relations with him. The debts of a foundling who upon his majority 
admits being a slave are recoverable from anything lie actually possesses. 
* Where the status of slavery of a foundling is maintained in legal pro¬ 
ceedings by a person who has not the child with him in his house, the 
court can take no notice of his claim unless he proves the truth of his 
statement. In a case where the statute of slavery is not alleged by the 
foundling himself but by the person who finds him, the court can never 
give credit to the statement of the latter, unless the fact is established 
by sufficient evidence. 

A minor, whether or not he has attained the age of discernment, 
kept by some one as a slave, without it being known if he is a foundling 
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or not, should bo regarded as really the slave of the person employing 
him ; fand on his majority he cannot change his status by merely 
declaring himself to be free. Such a cliango is admissible only upon 
legal proof. And if any one proves that a certain foundling is a slave 
the latter should be treated as such ; but before this can be admitted, 
not only must a general right of ownership be proved, but the cause 
must be shown, only one authority considering the former alone sufficient. 

When a free Moslem declares a foundling to be his child, this declara¬ 
tion is enough to give him a right to bring up the child in preference to 
all other persons. A similar declaration by a slave also establishes 
filiation ; though one of our jurists admits it only on condition of the 
master’s approval. fOn the other hand, a declaration of this kind made 
by a woman has not the same consequences. In a case where two 
persons dispute the paternity of a foundling the law admits no pre¬ 
sumption in favour of a Moslem over an infidel subject of a Moslem 
prince, nor of a free man over a slave. In the absence of other proof 
recourse must be had to a physiognomist to discover the true father of 
the child. The person indicated by the physiognomist as the real father 
must be so considered ; but, if there be no physiognomist, or if the 
physiognomist cannot venture to decide, or declares that the child is 
the child of neither competitor, or that he finds traces of filiation v itli 
respect to both of them, then the child on his majority must himself 
decide to which of the two persons he inclines by his character, etc. 
*Finally, in a case where each party succeeds in legally proving the 
truth of his affirmation of paternity, these proofs mutually annul 
each ether. 






BOOK 27.—JOB WORK 


This form af agreement occurs when one says, for example, Whoever 
brings me back my fugitive slave will be rewarded in such and such a 
manner/’ or when one makes use of any other phrase indicating the 
work that is to be done for some obligatory remuneration. In con¬ 
sequence one can claim nothing for doing a piece of work without the 
master’s consent, or one that another person had been employed to do. 
A third party may promise a reward to any one who brings back the 
fugitive slave of another person; but in that case the person who 
undertakes the work can proceed only against the person who promised 
him the reward. If some one says, “ Zaid promises a reward of so much 
to any one who brings back his slave,” a person who brings back the 
slave has no case against the speaker if Zaid denies it. It is not 
necessary that the offer of a job should be formally accepted by the 
person undertaking it, even in the case of something that is to be 
delivered to a particular person. 

The contract is valid if the work to be done is not known, fas well 
as where its extent is ascertained; provided in both cases that the 
amount of the remuneration is known. Thus, one may not say, 
“ Whoever brings me back the slave shall have a coat,” or “I shall 
reward him ” ; although, under these circumstances, the person under¬ 
taking the job can still claim, if he succeeds, reasonable remuneration 
for his trouble. In case of a promise to reward any one “ bringing back 
a slave from such and such a place,” the person who undertakes the job 
can claim only a proportional reward if he linds the fugitive in some 
nearer spot. If two persons together bring back a slave, they should 
jointly claim the promised reward ; but if the reward has been promised 
to some particular person and another assists him in the work, the 
person with whom the master made the contract can alone claim the 
entire reward, at least, where the other shared the work in order to assist 
him. But if the second has taken part in it for the sake of the master, 
the original contractor can only claim a reward proportional to what he 
has done, and the other can claim nothing. 

Each of the contracting parties may cancel the agreement before the 
job is completed under the following conditions :— 
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1. Nothing is clue to the person undertaking the job if the cancella¬ 
tion takes place before the work is begun ; or if the person so undertaking 
wishes to cancel the agreement later. 

2. flf the master wishes to cancel the agreement after work has been 
begun he owes to the other party reasonable remuneration for what 
has been accomplished. 

The master has the right to increase or diminish the remuneration 
so long as the work is not finished ; without prejudice, however, to the 
contractor who has begun it, who in these circumstances always has a 
right to demand reasonable remuneration instead of accepting the change 
in that promised. The contractor cannot claim the promised reward, 
if, e.g. a slave he has undertaken to bring back dies on the way or escapes 
again; nor has he any right to retain the recovered property in order 
to secure payment of what is due to him. 

The law admits a presumption in favour of the master when the latter 
denies that a condition, alleged by the contractor, has been added to 
the promise ; or if he contends that the contractor has not been diligent 
in bringing back a fugitive. In case of a dispute upon the subject of 
the amount of the promised remuneration, both parties should take an 
oath to the truth of their assertions. 




BOOK 28 .—DISTRIBUTION OF ESTATES 


Section 1 

Funerar expenses are a first charge upon the total of the deceased’s 
estate; next his debts must be paid ; and then his testamentary dis¬ 
positions may be executed, but only with regard to one-third of what 
is left of the estate, after deducting the debts. The remaining two- 
thirds of the net estate belong to the heirs. 

[Special privileged claims, such as the charitable tax, the price of 
blood, security, and the return of things sold and not paid for in case of 
bankruptcy, are prior charges even to funeral expenses.] 

The grounds of legitimate succession are four in number—relation¬ 
ship ; marriage ; patronage ; in the sense that the patron is heir to the 
enfranchised slave, but not vice versa ; and, finally, religion, for in default 
of heirs of the first three kinds, the inheritance passes to the state, and 
this acquisition has all the effects of an ordinary succession. Legitimate 
male heirs are ten in number : (1) son ; (2) son’s son and other agnate 
descendants ; (3) father ; (4) father’s father and other agnate ancestors ; 
(5) brother; (G) brother’s son, except in the case of a son of a uterine 
brother ; (7) father’s whole brother, and father’s half-brother on father’s 
side ; (8) son of (7); (9) surviving husband, not divorced, who has not 
repudiated the deceased ; (10) patron. Legitimate female heirs are 
seven in number : (1) daughter; (2) son’s daughter, and other female 
descendants of a son, provided they are agnates; (3) mother; (4) 
grandmother, and the other ancestresses mentioned in section 5 of this 
book ; (5) sister; (G) surviving wife, not divorced nor repudiated ; 
(7) patroness. 

In a case where all the male heirs just mentioned present themselves, 
father, sons, and wife share the succession to the exclusion of the others. 
If all the heiresses appear, then daughters, sons’ daughters, mother, 
whole sisters, and wives alone share in the estate. Finally, should all 
possible male and female inheritors claim their portion, then the suc¬ 
cession belongs exclusively to the father, mother, sons, daughters, and 
husband or wives. 
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The primitive doctrine of our school did not allow cognates a share 
in the succession, and the heirs indicated in the Koran could never 
obtain more than their determinate portions. Consequently, in default 
of persons legally entitled to it, the remainder of the inheritance escheated 
to the state. For this reason modern authorities have introduced the 
rule that, in all cases where the public money is not administered in 
accordance with the law, the heirs indicated in the Koran, with the 
exception of husband and wife, may, after receiving their respective 
portions and in default of other legitimate inheritors, demand that the 
remainder of the estate should be proportionately distributed amongst 
them. The state is even excluded by cognates, if the deceased has left 
no legitimate heir. By“ cognates ” are understood all relatives, except 
those already mentioned as legitimate heirs. They are of ten different 
kinds of relationship : (1) mother’s father and, in general, any ancestor 
or ancestress who is not a legitimate heir or heiress; (2) daughters’ 
children ; (8) any brothers’ daughters ; (4) sisters’ children ; (5) uterine 
brothers’ sons; (6) father’s uterine brother; (7) father’s brother’s 
daughters; (8) father’s sisters ; (9) mother’s brothers and sisters; 
(10) relatives of all these persons, male and female. 


Suction 2 

The portions fixed by the Book of God are of six categories— 

1. Half the estate is assigned to five individuals : (1) husband, if 
the deceased has left no children nor son’s children ; (2) only daughter ; 
(3) son’s only daughter ; (4) only whole sister; (5) only half sister on 
father’s side. 

2. A quarter of the estate is assigned to : (1) husband, if the deceased 
has left children or son’s children ; (2) wife, if the deceased has not left 
children nor son’s children. 

3. An eighth of the estate is assigned to the wife, if the deceased has 
left children or son’s children. 

4. Two-thirds of the estate are assigned to : (1) two or more 
daughters ; (2) two or more daughters of sons ; (3) two or more whole 
sisters ; (4) two or more half sisters on the father’s side. 

5. A third is assigned to : (1) mother, if the deceased has left no 
children nor son’s children, nor two brothers, nor two sisters; (2) two 
or more brothers or uterine sisters; (3)- father’s father, when called to 
the succession along with the brothers. 

G. A sixth is assigned to seven individuals : (1) father, if the deceased 
has left children or son’s children ; (2) father's father, under the same 
circumstances ; (3) mother, if the deceased has left either children or 
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son’s children, or brothers or sisters; (4) grandmother; (5) son’s 
daughter, when she is called to the succession along with the deceased’s 
daughter, i.e. her father’s sister; (6) one or more half sisters on the 
father’s side called to the succession along with the whole sister ; (7) 
brother, or only uterine sister. 


Section 8 

Father, son, and husband are never excluded from the succession ; 
son’s son, or other agnate descendant, is excluded by son or other agnate 
descendant of a nearer degree, even though in another line ; but an 
agnate ancestor can be excluded only by a nearer agnate ancestor of the 
same line. Whole brother is excluded by father; son’s son and half 
brother on father’s side are excluded also by whole brother ; while 
uterine brother is excluded by father, father’s father, child, and son’s 
child. Whole brother’s son is excluded by six persons : father, father’s 
father, son, son’s son, whole brother, and half brother on father’s side ; 
son of half brother on father’s side is excluded also by whole brother’s 
son. Father’s whole brother is excluded by the same persons and by 
the son of deceased’s half brother on the father’s side ; father’s half 
brother on the father’s side is excluded also by father’s whole brother. 
Father’s whole brother’s son is excluded by all the persons last men¬ 
tioned, and then by father’s half brother on the father’s side; 
while the son of father’s half brother on the father’s side is excluded 
also by father’s whole brother’s son. A patron is excluded by all 
agnates. 

Daughter, mother, and wife are excluded by no one. Son’s daughter 
is excluded by son and by two or more daughters of deceased ; unless 
she inherits by way of agnation owing a special legal disposition. 
Mother’s mother is excluded only by the mother herself; father’s 
mother only by the father or mother. Now in the same line of succes¬ 
sion more distant relatives are excluded by nearer ones, and more distant 
ancestors in the paternal line are even excluded by nearer ancestors in 
the maternal line, *but not vice versa. Thus father’s mother’s mother 
is excluded by mother’s mother. Whole sister is excluded by the same 
persons as whole brother; and half sister on the father’s side is excluded 
also by two or more whole sisters. Patroness is subject to the same 
rule as patron. 

If the estate is entirely disposed of amongst the portions of persons 
designated in the Koran as entitled to a share, agnates receive nothing 
by virtue of their right of agnation ; but otherwise they can claim what 
remains of the estate, after deducting these portions. 
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Section 4 

A son is universal inheritor when he alone is called to the succession ; 
and this principle applies also where the deceased leaves several sons. 
On the other hand, an only daughter can never claim more than the half, 
nor two or more daughters more than two-thirds. In case of con¬ 
current claims by sons and daughters, the whole estate belongs to 
them, in such proportion that a son’s share is equal to that of two 
daughters; while son’s children, in default of other heirs, are subject 
in this respect to the same rule as for deceased’s children. In case of 
concurrent claims by a son and by children of another predeceased 
son, the latter are excluded from the succession; but in case of con¬ 
current claims by an only daughter and by children of a predeceased 
son, she can only claim half, and the remainder falls to the share of the 
son’s children, if they include a male. Otherwise, i.e. where the son left 
only daughters, they can only claim a joint sixteenth. Where, in these 
circumstances, the deceased leaves, not an only daughter, but several 
daughters, called to the succession along with children of a predeceased 
son, the law assigns to the daughters together two-thirds of the estate, 
and the remainder falls to the son’s children, provided they included a 
male. Otherwise, i.e. where the son left only daughters, they have no 
right to the succession, unless they are called to it as agnates, because 
otherwise the remainder of the estate would fall to the share of agnates 
further removed. As to son’s son’s children, etc., in case of concurrent 
claims with deceased’s children, they are subject to the same rule as 
son’s children. 

As a general rule, where agnate descendants are called to the suc¬ 
cession, the result is that any female descendant of the same degree of 
relationship also inherits by right of agnation. The same applies to 
any female descendant of a nearer degree of relationship, if otherwise 
she would be excluded from the two-thirds’ share assigned her by the 
Koran. 


Section 5 

A father can claim only the portion fixed by the Koran, if he is called 
to the succession along with a son or son’s son ; but in default of 
children and son’s children he inherits by agnation ; and if a daughter 
or son’s daughter has a concurrent claim, the lav T assigns him— 

1. A sixth, as heir designated in the Koran. 

2. The remainder, after deducting daughter’s and son’s daughters’ 
portions, as agnate. 

A mother can never claim more than a third or a sixth, as explained 
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in the second section of the present book ; while her portion is only a 
third of what remains of the estate after deducting the husband’s or 
wives’ portions, in case of concurrent claims by the father and the 
husband or wives of the deceased. 

Father’s father is subject to the same law as father, except that— 

1. Brothers and sisters are always excluded by the latter ; whereas 
whole brothers and sisters and half-brothers and half-sisters on the 

i 

father’s side, are called to the succession along with the former. 

2. A father excludes his own mother, i.e. deceased’s father’s mother, 
who is not excluded by deceased’s father’s father, i.e . by her husband. 

3. A father reduces a mother’s share to a third of the remainder, in 
case of concurrent claims by her and the husband or wives ; which is 
not so in the case of father’s father. 

A grandmother can claim a sixth ; if both father’s mother and 
mother’s mother have survived deceased, the two grandmothers share 
this fraction between them. By grandmother is understood not only 
father’s mother or mother’s mother, but also all other paternal or 
maternal ancestors of the female sex not related to the deceased through 
males ; **and this even includes father’s father’s mother, or her mother. 
Thus the law calls to the succession every ancestor connected with the 
deceased, either exclusively through women, or exclusively through 
men, or connected with deceased’s agnate ancestor exclusively through 
women, but not those female ancestors in whose line a male interposes 
between two women. 

% 

Section 6 

If the deceased leaves only whole brothers and sisters, they share 
the estate as if they were deceased’s children. Half brothers and half 
sisters on the father’s side are subject to the same law as whole brothers 
and sisters, except in the case called mosharaka , i.e. where a woman leaves 
as her heirs a husband, a mother, two uterine brothers or sisters and a 
whole brother. In this particular case the whole brother participates, 
along with the two uterine brothers or sisters, in the third assigned them 
by the Koran ; but if, in these circumstances, it is the case of a half 
brother on the father’s side, and not of a whole brother, the half brother 
inherits nothing. In the case of concurrent claims by whole brothers 
or sisters along with half brothers or sisters on the father’s side, the same 
rule is applied as obtains in the case of children called to the succession 
along with children of a predeceased son; except that the son’s daughters 
inherit by right of agnation where there exists an agnate of the same or 
an inferior degree ; while a whole sister or a half sister on the father’s 
side inherits by right of agnation when she has a brother, i.e. where there 
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exists an agnate of the same degree. A uterine brother or sister may 
claim a sixth ; two or more uterine brothers or sisters may claim a third, 
and in this case males have no advantage over females. 

Whole sisters or half sisters on the father’s side also inherit by right 
of agnation when they have concurrent claims along with deceased’s 
daughters or sons’ daughters ; they can then claim a portion as if they 
were brothers ; except that half sisters on the father’s side are excluded 
by whole sisters only if there also exists a daughter of the deceased. 

Sons of whole brothers or of half brothers on the father’s side, are 
subject as a general rule to the same provisions as relate to their 
respective fathers, whether both categories are represented, or only one. 
They differ from their respective fathers only in the four following 
respects :— 

1. They do not reduce the mother’s share to a sixth. 

2. They are excluded by the father’s father. 

3. They do not cause their sisters to inherit by right of agnation. 

4. They are excluded from the succession in the case called 
mosharaha, of which we have spoken. 

Father’s whole brother or father’s half brother on the father’s side 
is subject to the same rule as deceased’s whole brother or half brother 
on the father’s side, whether the two categories of uncles are represented, 
or only one. This principle extends also to father’s brother’s sons, and 
other agnates properly so called, i.e. by reason of relationship. 

By inheritors by right of agnation are understood the legitimate 
inheritors to whom the Koran does not assign a definite fraction of the 
estate, but who, in default of persons entitled to such fraction, share 
amongst them the entire succession, and who, if there are persons so 
entitled, can claim only the remainder, after deducting the portions 
prescribed in the Book of God. 


Section 7 

In default of agnates properly so called, i.e. by reason of relationship, 
the patron or patroness must be accepted as such and may claim the 
estate or what is left of it, after deducting the portions assigned by the 
Koran to the heirs wo have just mentioned. In default of patron or 
patroness, their agnates are called to the succession of an enfranchised 
slave ; but in this case the law recognises as agnates only those properly 
so called, and not a daughter or sister inheriting as agnates by a special 
legal disposition. Agnates of patron or patroness share the succession 
as if they were agnates by reason of relationship ; but the ^brother or 
brother’s son of the patron or patroness have priority over the father’s 
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father. In a case where the patron or patroness are themselves en¬ 
franchised slaves without agnates, it is their patron and subsidiarily his 
agnates that the law calls to the succession, and so on. Thus a woman 
is never heiress by right of patronage, except to the estate of her own 
enfranchised slave, or of a person connected with the latter by relation¬ 
ship or enfranchisement. 


Section 8 

In case of concurrent claims by father’s father along with brothers 
and sisters, whether whole brothers and sisters, or half brothers and half 
sisters on the father’s side, and where there are no other inheritors who 
can claim a portion specified in the Koran, the law assigns to the first, 
either a third of the estate, or the option of sharing with the brothers 
and sisters as if he were himself a brother, whichever is more advantageous 
for him. If the father’s father claims a third, brothers and sisters 
share the remainder. On the other hand, where, in the above circum¬ 
stances, there are other inheritors who can claim a portion specified 
in the Koran, the law allows the father’s father to choose whichever of 
three alternatives is the most advantageous for him : (1) a sixth of the 
estate ; (2) a third of what remains after deducting the portions of those 
inheritors ; (8) sharing with the brothers and sisters as if he were himself 
a brother. In these circumstances the following provisions also must 
be observed :— 

1. Where the estate is exhausted by the portions specified in the 
Koran, e.g. where a woman leaves as her heirs two daughters, mother, 
husband, father’s father, and whole brothers and sisters or half brothers 
and half sisters on the father’s side, a sixth is still given to the grand¬ 
father ; and recourse must be had to a proportionate reduction of the 
respective shares, as otherwise they would exceed the total estate. This 
excess and consequent reduction is called awl. 

2. Where, after deducting the portions specified in the Koran, there 
remains less than a sixth of the estate, e.g. where a woman leaves as her 
heirs two daughters, her husband, and her father’s father, the latter 
should still have his sixth, while observing the proportional reduction 
rendered necessary by the aid. 

8. Where, after deducting the portions specified in the Koran, there 
remains precisely a sixth of the estate, e.g. where a woman leaves as her 
heirs two daughters, her mother and her father’s father, the latter 
obtains this sixth and nothing more. 

In the three cases mentioned brothers are entirely excluded from the 
succession. 

In the case of concurrent claims by father’s father, not with brothers 
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and sisters or half brothers and half sisters on the father’s side, but with 
both whole brothers and sisters and also with half brothers and half 
sisters on the father’s side, the same rules must be observed ; but in 
this particular case half brothers and half sisters on the father’s side are 
not always excluded by whole brothers and sisters. It is only, under 
these circumstances, when the grandfather prefers to content himself 
with the portion assigned him by the Koran, rather than to claim a 
fraction of the remainder of the total estate, or participate with the 
brothers and sisters, that the existence of a whole brother amongst the 
persons entitled has the effect of excluding the half brother and half 
sisters by the father’s side. Where there are no whole brothers, but one 
only whole sister, and also where, beside the father’s father, there are 
two or more whole sisters, the estate is exhausted by the respective 
fixed portions of a third and two-thirds, and nothing is left for half 
brothers and half sisters by the father’s side. Father’s father, on being 
called to the succession concurrently with full sisters or half sisters on 
the father’s side, is admitted to share as if he were a brother, ix, the 
sisters cannot then be considered as heirs able to claim a specified portion 
according to the Koran, except in the particular case called el akdariija . 
This is where a woman leaves husband, mother, father’s father, and a 
whole sister or half sister by the father’s side. Then the husband can 
claim half, the mother a third, the grandfather a sixth, and the sister 
half. As the sum of these fractions exceeds the total of the estate, 
recourse must first be had to proportional reduction ; then the portions 
of the grandfather and of the sister must be combined, and two-thirds 
of the total taken for the grandfather, and one-third for the sister. 


Section 9 

An infidel cannot succeed to the estate of a Moslem, nor vice versa. 
An apostate cannot inherit nor be inherited from. Infidels inherit 
among themselves, whatever them respective religions may be ; **but 
between infidel subjects of a Moslem prince and infidels not so subject 
there is no right of inheritance. Neither can a slave be an heir ; but, 
according to the opinion adopted by Shafii in Egypt, the partially freed 
slave is capable of having heirs, though he cannot himself inherit. A 
person who has killed another cannot succeed to the estate of the person 
killed ; though some authorities admit an exception to this rule in the 
case of a homicide for which the perpetrator was not in any respect to 
blame. 

When two persons, called respectively to succeed to each other, 
perish together in a shipwreck, or the fall of a building ; or if they die 
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apart, either simultaneously, or in such circumstances that it is not 
known which predeceased the other, there is no inheritance as between 
them, and both estates go to other heirs. 

The property of a prisoner of war, or of an absent person of whom 
there has been no news, should bo sequestrated, until the death has been 
legally established, or until the lapse of such time as may justify its 
presumption. Then the court, after thorough examination, should 
declare that there is a presumption of death, and proceed to the dis¬ 
tribution of the estate amongst those entitled at the moment when the 
presumption was declared. If the absent person is an inheritor, his 
portion should be sequestrated ; but the other inheritors obtain at once 
what is legally due to them. 

If, when an estate falls to be distributed, there is a woman pregnant 
whose child will or may inherit, the rights of this child should be reserved 
intact until its birth, in the best way that may be possible, while respect¬ 
ing the rights of the other inheritors. If the child is born alive, and at 
a time indicating that conception took place before the inheritance fell 
due, it inherits as if it had been already born then ; otherwise it does 
not inherit. In any case the estato must be sequestrated until the 
delivery of the child, at least, if there are no other heirs, or if the other 
heirs are excluded by the posthumous infant. That is to say that when, 
in these circumstances, there are, besides the posthumous infant, other 
inheritors not excluded by the law, a distinction must be made between 
heirs that have a portion specified in the Koran, and those that have not. 
The former receive at once their respective portions, subject, if necessary, 
to a proportional reduction ; while the latter receive nothing. There 
is an example of the former case when the deceased leaves a pregnant 
wife who can claim an eighth, and his two parents can each claim a sixth, 
all subject to proportional reduction ; and one of the latter when tho 
deceased leaves only children. According to some authorities there 
should bo reserved out of tho estate a sufficient provision in case the 
woman should give birth to four children at once ; though naturally 
there is eventually given to the posthumous child only what is really 
due to him. 

When a hermaphrodite is called to a succession by reason of a title 
that makes no distinction between heirs and heiresses, as by uterine 
fraternity or patronage, the matter is simple ; but otherwise it should 
only be given at first what is due to it on the more disadvantageous 
hypothesis ; the remainder being sequestrated until it becomes evident 
which sex is preponderant. The fact of being an heir by reason of a 
disposition of the Book of God is no objection to claiming also as an 
inheritor by reason of agnation. Thus the master who has married his 
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enfranchised slave inherits from her both as husband and as patron; 
and the cousin on the father’s side who has married his cousin inherits 
from her both as husband and as agnate. 

[However, if it happens as the result of an incestuous marriage 
between mother and son that the same person is daughter and uterine 
sister of the deceased, she inherits only in the former character, though 
some jurists admit a succession under both denominations, even in these 
circumstances. Incestuous marriages such as these are customary 
among fire-worshippers, and might happen accidentally in Moslem 
families.] 

If- two persons have an equal right by reason of agnation, and one 
can also claim a portion specified in the Koran, by reason of some other 
relationship, this latter portion is assigned him without prejudice to his 
right to participate with his coinheritor. Thus, where there are two 
sons of a father’s whole brother or father’s half brother on the father’s 
side, of whom one is also uterine brother of the deceased, the latter 
takes from the estate the sixtli assigned him by the Koran, and the 
remainder is shared equally by the two cousins. Where, however, in 
these circumstances, the deceased has also left a daughter, the latter 
obtains the half specified in the Koran, and the remainder is shared 
equally by the two cousins ; though, according to some jurists, the law 
assigns the entire half that remains to be disposed of to the cousin who 
is also uterine brother. A person who could strictly claim two portions 
specified in the Koran, by virtue of two distinct causes, is considered to 
be entitled only under the “predominant” cause. By this term is 
understood that cause which would exclude the other, if it were a case 
of two persons, or ono which cannot be excluded, or that of which the 
exclusion is the more limited. As an examplo of the first kind of pre¬ 
dominant causes may be quoted the case of a daughter who is also 
uterine sister, as may happen when a fire-worshipper has married his 
mother, or where a Moslem has accidentally concluded a like incestuous 
marriage, and the mother gives birth to a daughter. As an example of 
the second kind may be quoted the case of a mother who is at the same 
time a half sister on the father’s side, such as may happen by the biith 
of a daughter of a marriage between a father and his daughter ; and as 
an example of the thud kind where a mother’s mother is at the same 
time half sister on the father’s side, as may happen where a father 
marries his daughter and she gives birth to a daughter who in her 
turn is also married by the father. In this case the daughter who 
is first married to her father becomes mother’s mother and half sister 
on the father’s side to the children born of the second incestuous 
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Section 10 (1) 

Where all the inheritors claim by right of agnation or what is equiva¬ 
lent to it and they are all of the same sex, they should share the estate 
in equal portions ; but in the case of concurrent claims by male and 
female agnates, each man counts for two women. In both cases, how¬ 
ever, the number of heads is the “numerical basis of distribution/’ 
which means that the estate is divided into as many lots as there are 
persons entitled to a share. Where there are concurrent claims, by 
reason of agnation, by hems entitled under the Koran to equal portions, 
the numerical basis of distribution is the denominator of the fraction of 
these inheritors. Thus, the numerical basis of the fraction | is two, of 
the fraction | three, of the fraction } four, of the fraction | six, and of the 
fraction | eight. In the case of two fractions having different denomi¬ 
nators of which one is a multiple of the other, as J and |, the numerical 
basis of distribution is the greater denominator. When of two de¬ 
nominators one is not a multiple of the other, but they have a least 
common multiple, the numerical basis is found by multiplying the 
particular factor of each of the denominators by the other. Thus the 
numerical basis of ^ and | is twenty-four. Where the denominators 
have no least common multiple, they must be multiplied by one another, 
and the product constitutes the numerical basis of distribution. Thus 
the numerical basis of J and £ is twelve. 

Numerical bases are seven in number ; two, three, four, six, eight, 
eleven, and twenty-four ; and of these bases the following can give rise 
to awl , i.e. to proportional reduction of the shares, or—what comes to 
the same thing—to an enlarging of the basis. 

1. A basis of six becomes : (a) seven, e.g , in case of concurrent claims 
by a husband and two whole sisters or half sisters on the father’s side ; 
(6) eight, if there is also a mother ; ( c ) nine, if there is a uterine brother 
in addition to ( b ); (d) ten, if there are several uterine brothers, in 
addition to (5). 

2. A basis of twelve becomes : (a) thirteen, e.g . in case of concurrent 
claims by a wife and two whole sisters or half sisters on the father’s 
side ; ( b ) fifteen, if there is also a uterine brother ; (c) seventeen, if there 
are several uterine brothers in addition to (a). 

8. A basis of twenty-four becomes twenty-seven, e.g. in case of con¬ 
current claims by two daughters, father, mother, and wife. 

In the case of two fractions having the same denominator the 
calculation is easy, i.e . it is only necessary to multiply these fractions by 
the common denominator to obtain whole numbers with exactly the 
same proportion; and the addition of these numbers gives the numerical 
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basis ; but if the two fractions have different denominators then the 
following cases must be distinguished :— 

1. One of the denominators is a multiple of the other ; they are thus 
mutually divisible, as 6 or 9 by 3; and the fractions are multiplied by 
the greatest. 

2. They have a greatest common divisor, as 2 hi the case of 4 and 6 ; 
then the fractions are multiplied by the least common multiple. 

3. Then greatest common multiple is the number 1, as with 3 and 4 ; 
then the fractions are multiplied by the product of the two denominators. 

Denominators of which one is a multiple of the other, have at the 
same time a greatest common divisor, but not vice versa . 


Section 10 (2) 

When the numerical basis is known, and it allows of giving to all 
those persons entitled to share in the estate portions in whole numbers, 
the calculation is easy ; but in the case of portions composed of a whole 
number and a fraction the following cases must be distinguished :— 

1. The fractions have the same denominator. Then the numerators 
must be rendered divisible by the number of heads. This is done, if 
there be no least common multiple, by multiplying the numerical basis 
by the number of heads ; or, otherwise, by multiplying, either the basis 
by the particular factor of the number of heads in question, or the 
number of heads by the particular factor of the basis, while observing in 
both cases the proportional reduction, if necessary. 

2. The fractions have two different denominators. Then each 
numerator should be rendered divisible by its respective number of 
heads, after having reduced this number to its particular factor, if there 
exists a least common multiple. Then, in case of an equality in the 
number of heads that cause the two different fractions, it is necessary, 
in order to know the final basis, to multiply the number of heads by the 
numerical basis, while observing the proportionate reduction, if necessary. 
Where the two numbers of heads in question differ, the multiplication 
is made by the greater, if one is a multiple of the other ; and by the par¬ 
ticular factors, if the two numbers have a least common multiple. 
Filially, if the numbers of heads are mutually indivisible, the numerical 
basis is multiplied by the product of these numbers. In this way is 
obtained a final numerical basis admitting of division without fractions ; 
and following the same principle the calculation can be made with 
fractions having three or even four different denominators, w r hich is the 
greatest possible number. 

If one wishes to know the number of shares that fall on the final 
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basis to each category, one lias only to multiply the number of the shares 
obtained on tho original basis, by the multiplicator of that basis ; and 
afterwards to divide the product by tho number of heads. The quotient 
will be the separate portion of oach inheritor. 

Section 10 (3) 

When the deceased leaves heirs of whom one dies before the dis¬ 
tribution of the estate, leaving no other inheritors besides those of the 
original succession, who can claim the same portions in the second as in 
the first, the distribution takes place as if the deceased inheritor had 
never existed. This happens, for example, if a deceased person leaves 
only brothers and sisters, or sons and daughters ; and one of these 
heirs dies before distribution, leaving no other heirs than his coinheritors 
in the original succession. 

Where, on the other hand, the inheritor deceased before distribution 
leaves other heirs, or his coinheritors aro called to his succession in 
different portions from their shares in the original estate, these different 
portions must first be separately determined. If the number of shares 
assigned to the deceased inheritor in the original estate permits also of 
assigning to his own inheritors portions consisting of shares in whole 
numbers, the calculation is easy. Otherwise the number of shares in 
question must be rendered divisible by the basis of the second succession ; 
i.e. the basis and portions of the original succession must be multiplied 
by the particular factor of the basis of the second, at least if there exists 
a least common multiple of the number of shares fallen to the lot of the 
deceased inheritor, and the basis of his succession. If there is no least 
common multiple, the portions must be multiplied by that basis. Each 
inheritor in the original succession takes finally the portion due to him 
from that estate, multiplied by the multiplicator above mentioned ; and 
a person called to the second succession obtains, from the first estate, 
the portion ho would have from the second, multiplied by the portion 
of the deceased, or by the particular factor if there exists any least 
common multiple of the numbers in question. 


BOOK 29.—WILLS 


Section 1 

Capacity to make a will is accorded by the law to every one, whether 
Moslem or not, without distinction of sex, who is adult, sane, free ; and 
even according to our school to a person otherwise incapable by reason 
of imbecility. It is not possessed by a madman, by a person in a faint, 
nor a minor; though one jurist maintains that this incapacity does 
not extend to a minor who has attained the age of discernment. Neither 
can a slave make a will, unless—according to some jurists—he is en¬ 
franchised after doing so, and renews its dispositions before his death. 

Testamentary dispositions for the public benefit must have some 
lawful object; thus a legacy cannot be made for the upkeep of a Christian 
church or a synagogue. Those in favour of one or more individuals 
are permitted only on condition that the person designated is capable 
of exorcising a right of property. Thus a legacy in favour of a child 
conceived has effect only upon the double condition that such child is 
born alive, and that the conception has already taken place at the 
moment of the disposition, i.e. that the birth takes place before the 
expiry of six months. If the birth takes place after an expiry of six 
months the child is not considered as having been conceived before 
the testamentary disposition, at least if the husband or the master 
has not ceased to have commerce with the mother. ^Otherwise con¬ 
ception is admissible up to a maximum of four years. A legacy in 
favour of a slave falls to the master, unless the slave is enfranchised 
before the testator’s death. As to a subsequent enfranchisement 
followed by acceptance on the part of the slave, the effect depends upon 
the question whether ownership of the legacy has or has not been 
acquired since the testator’s death. Testamentary dispositions in favour 
of an animal are absolutely null, whether an intention is manifested 
to make the animal a proprietor, or whether nothing is announced as 
to that ; but when there is merely a declaration that the legacy is to be 
used so that the animal may never be in want of necessary nourishment, 
the traditional doctrine tends to admit its validity. 

A legacy for the upkeep of a mosque is lawful, j*and even one “ for 









260 


MINHAJ ET TALIBIN 


the profit of a mosque,” specifying nothing further. However, in this 
case, the disposition is considered to have been made not only for the 
upkeep properly so called, but also for any amelioration of the edifice. 
A legacy may also be left to an infidel, fwhether or not the subject 
of a Moslem prince, fto an apostate, *and to a person who afterwards 
murders the testator. *A legacy in favour of a legitimate heir is valid 
only if unanimously approved by the coinheritors, after the succession 
has been opened. This approbation is strictly necessary even if the co¬ 
inheritors renounce their claims to the succession, and it cannot be given 
before the testator’s death. For the disposition can be invalidated 
only by the fact that coinheritors exist at the time of death ; and 
this cannot be known before that event. A testamentary disposition 
leaving each inheritor his legitimate portion is void; but there is no 
objection to leaving one of one’s heirs a specified object of the same 
value as the portion he can legally claim. fBut the disposition must 
be approved by the coinheritors. 

The following things may be left by will:— 

1. “ The child with which a certain slave is pregnant,” words which 
imply the condition that the child is born alive, and at a time indicating 
that conception had already taken place at the moment of the dis¬ 
position. 

2. The usufruct of things that are not consumed by use. 

8. f The future fruit of a tree, the future young of an animal, and the 
future children of a slave. 

4. One of two slaves at the choice of the legatee. 

5. An impure thing, provided its use is not forbidden by the law, 
e.g . a trained dog, manure, grape juice not intended for fermentation. 

A legacy of “ one of my dogs ” has effect if the heir gives any dog 
that belonged to the deceased. If the deceased had no dogs it is void. 
A person owning dogs among his property may leave them either all 
or part, even though the dogs form the larger half of the estate. When 
one possesses two tambours one of which is a musical instrument of 
diversion and the other an instrument that may lawfully be used, e.g . 
a war drum or one used by pilgrims, the legacy of “ a tambour ” and 
nothing more refers to the latter. A legacy of the tambour of diversion 
is void, unless it can also be used as a war or pilgrim drum. 


Section 2 

Testamentary dispositions may not exceed a third of the estate; 
and those made in contravention of this precept of the law, may be 
reduced to the portion which may be disposed of, upon the application 
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of the legitimate heir. If the heir declares his approval of the disposi¬ 
tion, it is effective, whatever its amount may be ; but according to one 
jurist it is then considered as a mere donation upon the part of the 
heir, and the legacy itself remains void for as much as exceeds the third. 

The reduction is carried out by forming a lump total of all the pro¬ 
perty existing on the day of the decease, or, according to others, the day 
the disposition was made. In the portion that may be disposed of are 
included : enfranchisements of which the condition has been fulfilled 
by death, liberalities infer vivos made during the last illness, such as 
wakaf, gift, simple enfranchisement, and remission of debts. If all 
this exceeds the third which may be disposed of, the following rules 
must be observed in the reduction :— 

1. Where the testamentary dispositions consist only in enfranchise¬ 
ment of slaves, a drawing of lots must decide which of them shall be 
deprived of their liberty in consequence of the reduction. 

2. Where the testamentary dispositions consist in liberalities of 
other kinds, all are subject to a proportionate reduction. 

3. Where the testamentary dispositions consist both in the en¬ 
franchisement of slaves and in other liberalities, it is necessary first 
to divide the portion of which one may dispose in proportion to the 
amount of the two categories of the legacy, and then to proceed under 
1 and 2. One authority, however, maintains that the enfranchisements 
should always have their effect up to the full amount of the portion of 
which one may dispose, in preference to all other liberalities. 

4. Where the third of which one may dispose has been exceeded, not 
by testamentary dispositions, but by liberalities inter vivos , bestowed 
during the last illness, no proportional reduction takes place; but 
earlier liberalities are executed in preference to later, until the amount 
of which one may dispose is exhausted. If these liberalities are of the 
same date and the same nature, e.g. the enfranchisement of all one’s 
slaves, or the remission of all one’s debts ; the enfranchisement is carried 
out by drawing lots, up to the amount of which one may dispose, but 
the remissions are reducible by so much in the pound. Liberalities 
inter vivos of the same date, but of different nature; and in general 
all engagements entered into, not by the deceased in person, but through 
agents are also carried out at so much in the pound ; except in the case 
of enfranchisements, for in that case the rule explained under 8 must 
be observed. According to one authority, however, enfranchisement 
has still the preference even in this case. 

A single exception is admitted to the rules given as to casting lots, 
that is to say if, e.g., the deceased has left only two slaves, Salim and 
Ghanim, and has declared before his death, “ If I give his liberty to 
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Ghanim, Salim shall be free too/* and has afterwards enfranchised 
Gahnim in his last illness. In this case Ghanim alone becomes free, 
if it transpires that the two enfranchisements together exceed the third 
of which one may dispose ; and one cannot have recourse to drawing 
lots to decide between him and Salim. 

If the deceased has bequeathed a specified object, at that locality, 
of which the value does not exceed the third of which one may dispose, 
while the rest of the estate is elsewhere, this object cannot be wholly 
delivered to the legatee immediately after the death ; fand he cannot 
even be permitted the free disposition of a third, before the entire 
assets are got together, and become capable of being shared. 


Section 3 

A person who becomes so ill as to be in danger of death may no 
longer dispose of his property for nothing to a greater amount than one- 
third ; but should he against all hope recover, these dispositions cannot 
be invalidated. A sick person, not in any danger, may freely dispose 
of his property ; and even if he unexpectedly dies during this sickness, 
his dispositions have all the same their full legal effect. This is not 
the case where death is caused by the malady in question, even though 
the latter may not be regarded as of a dangerous nature, for then it is 
manifested to be really dangerous. In case of uncertainty as to the 
character of the malady, it should be ascertained by two doctors, free 
men of irreproachable character. 

The following are considered by the law to be dangerous maladies— 
colic, pleurisy, constant flow of blood from the nose, chronic diarrhoea, 
phthisis, commencement of paralysis even where merely partial, vomiting 
out of food in an unchanged condition, and even vomiting in general 
if very violent and accompanied by pain or effusion of blood, and also 
continuous or intermittent fever, but not quartan fever. The following 
circumstances are by our school regarded as analogous to a dangerous 
malady—being made a prisoner of war by infidels who do not usually 
give quarter ; being in a desperate battle between two armies of equal 
force ; being condemned to death by the law of talion, or to be stoned 
to death ; being in a ship in the middle of a tempest or a rough sea ; a 
woman in grievous pangs of childbirth, before or after confinement, 
so long as the foetus has not broken the membrane. 

A testamentary disposition is expressed by the words—“ I leave 
him such and such a thing,” “ give it him,” “ give it him after my death,” 
“ I make it his,” “it shall be his after my death ; ” but the mere words 
** it is his ” constitute an admission, and not a legacy. On the other 
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hand, where one says, “ It is his in my succession,” this is a valid testa¬ 
mentary disposition. A testamentary disposition can also be expressed 
in a way which, though not explicit, still indicates the last wish of the 
deceased, e.g. by giving witnesses a writing that contains it. 

A legacy in favour of a category of persons, as “ the poor,” does 
not require acceptance, but becomes irrevocable by decease; while, 
on the other hand, a legacy in favour of one or more particular persons 
should be formally accepted by them. The acceptance or renunciation 
of a legacy cannot take place during the testator’s life-time ; and it is 
not even rigorously necessary that the legatee should declare his 
decision immediately after the decease. Moreover, a legacy lapses if 
the legatee predeceases the testator. If he dies after the testator, 
but before accepting the legacy, the right of acceptance passes to his 
heirs. As the question at what period the legacy becomes the property 
of the legatee, some jurists consider that the legatee becomes owner 
from the death of the testator, under the condition that he accepts 
the legacy; others maintain the contrary, i.e. that he becomes owner 
only upon acceptance. ^Others maintain that, before acceptance, the 
legacy remains in suspense, but that the legatee is regarded as having 
been the owner since the decease, if he accepts; and that otherwise 
the heirs have never lost the ownership. These three different doctrines 
as to the ownership of a legacy between the death of the testator and 
acceptance by the legatee, exist also with reference to fruit and the profit 
realised by a slave bequeathed by will, and with reference to other 
expenses, like the keep of the slave, and the tax to be paid for him on 
the breaking of the fast. According to the authorities who admit that 
the legacy remains in suspense until the legatee has accepted or re¬ 
pudiated it, the latter is nevertheless obliged to defray provisionally 
the cost of the keep of the slave or animal bequeathed. 


Section 4 

A legacy “ of a shah ,” and nothing more, implies as well a large 
animal as a small one, a sound animal as one having redhibitory defects, 
an animal of the ovine as well as one of the caprine race, and even a male 
animal of one of these kinds, fbut not a very young animal that can still 
be looked upon as sakhla or anak. A bequest of “ a shah of my flock ” 
is regarded as void, if the testator had no flock of shahs; but if it is a 
bequest of “ a shah of my estate,” one must be bought and given to 
the legatee, if the testator has left none. The expressions “camel” 
and “ she-camel,” in a testamentary disposition, include both the 
Bactrian and Arabian species ; but the expression camel ” does not 
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include “ she-camel ” or vice versd. flhe expression “animal of the 
camel race ” includes both camel and she-camel. “ Cow ” excludes 
“ bull/ 5 which in its turn includes only males; while, on the other hand, 
according to our school, the expression “ mount 55 includes horse, mule, 
and donkey. 

“ Slave ” includes a child, a woman, an individual with redhibitory 
defects and an infidel; though, according to some authorities, an injunc¬ 
tion to an heir to enfranchise a slave means a slave who may be lawfully 
enfranchised by way of expiation. A bequest of “ one of his two 
slaves 55 is ipso facto annulled by the death of both, accidental or other¬ 
wise, before the testator’s decease ; while the bequest becomes direct 
and simple by the death of one of the two slaves, accidental or otherwise. 
Where one instructs one’s heirs to enfranchise “ several slaves,” they 
should give their liberty to three at least, and if the value of three exceeds 
the third of which one may dispose, it is necessary, according to our 
school, not to buy merely a share of a slave for the amount that remains 
of the third after the purchase of the two first, but to buy and enfranchise 
two slaves of a total value approaching as near as possible to the third 
of the estate ; after which the excess goes to the profit, not of the legatee, 
but of the heirs. An injunction to enfranchise “ two-thirds of a slave,” 
involves merely an obligation to buy and enfranchise that share. 

A legacy in favour of “ the child such-and-such a woman is preg¬ 
nant with,” goes to the profit of both children, if she gives birth to twins ; 
fand to the living, if one is born dead. Where, on the contrary, the 
testator added, “if it is a boy ” or “ if it is a girl,” the giving of birth 
to a twin boy and girl nullifies the disposition. The legacy can only be 
claimed by the boy to the exclusion of the girl where the testator adds, 
“ if she bears a boy in her womb.” fThis last form of legacy is still 
valid if the woman gives birth to twin boys ; and the heir, in these cir¬ 
cumstances, may give the object bequeathed to whichever child he 
chooses. 

A legacy in favour of his “ neighbours ” extends to the inhabitants 
of forty houses in four different directions ; one in favour of savants to 
all who occupy themselves with sciences relating to the law, i.e. Koranic 
exegesis, prophetic traditions, and jurisprudence ,* but it does not include 
mere reciters of the Koran, men of letters, interpreters of dreams, or 
doctors ; nor does it include, according to most authorities, theologians 
properly so called. 

A legacy in favour of the “ poor ” includes the “ indigent,” and 
vice versd. Where both categories are jointly benefited, the legacy 
must be divided into two equal portions, and one given to each category, 
provided it comprises three persons at least. Of course the testator 
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may also bequeath to one of the persons composing the category in 
question more than to the others so entitled ; but according to ou r 
school a legacy “ to so-and-so and to the poor ” results in the person 
designated being unable to claim more than each separate poor person 
however small the portion may be, provided it is of some value. The 
person designated may not, however, be entirely excluded. 

A bequest, moreover, may be made, not only in favour of a certain 
specified category of persons, without indicating their number, e.g. “ to 
the Alids,” but also to a specified number, e.g. “ three persons ” of a 
certain category, or to “ the relatives of so-and-so.” In this latter 
case, it should be observed that the phrase includes all the relatives, 
even those that are very distant, fbut not those in a direct line, whether 
ancestors or descendants. ^Relatives on the mother’s side are not 
included in testamentary dispositions made by Arabs in favour of any 
one’s “ relatives,” unless they are expressly named. Thus to know who 
the “relatives” are that are benefited by the testator, the nearest 
ancestor must be taken, and his descendants that have remained in 
the tribe must be regarded as the parents intended by the testator. If, 
on the other hand, the testator uses the expression “ the nearest rela¬ 
tives,” the legacy includes also the direct line, fit being always under¬ 
stood that son has priority over father, and brother over father’s father ; 
but with this exception the law grants no preference, in these circum¬ 
stances, to either sex, nor by virtue of any right of succession. In 
consequence, father, mother, son, and daughter, are all considered as 
equal sharers in the legacy, and daughter’s son has even priority over 
an agnate great grandson. f A legacy to one’s own relatives does not 
include those that are legitimate inheritors. 


Section 5 

The usufruct of a slave or a house, or the rent of a shop, may be 
bequeathed. The legatee may then not only have the full enjoyment 
of the slave, but he is also owner of what the slave gains by his ordinary 
work ; fand even of the dower, if it is a woman, f On the other hand, 
a child born of a slave during the usufruct follows the mother’s con¬ 
dition, i.e. the legatee has the usufruct, but the ownership is the heir’s. 
The latter also keeps the right of enfranchisement, and must provide 
for the slave’s support, whether the usufruct is temporary or perpetual. 
The sale of an object of which the usufruct has been bequeathed to a 
third party for a specified time has the same consequences as the sale 
of a thing lent; fbut in the case of a perpetual usufruct the thing can 
only be sold to the legatee, flf it is desired to ascertain whether a 
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legacy exceeds the third of which one can dispose ; the perpetual 
usufruct of a slave must be regarded as ownership ; but if it is a case 
of temporary usufruct, the value of the slave’s services must be calcu¬ 
lated, having regard to the period during which the owner will be 
deprived of them. 

*One may lawfully enjoin upon one’s heir the accomplishment of a 
voluntary pilgrimage which one wished to accomplish oneself. The 
heir must then pay a visit to Mecca, ffrom the station fixed by the law, 
unless the testator has indicated some particular town for the pilgrimage 
to start from. As to an obligatory pilgrimage neglected by^the deceased, 
this act of devotion has ipso facto to be defrayed by the estate, as we have 
seen. If, however, the testator has instructed the heir to pay it, either 
from the residue of the estate or from the third of which one may dispose, 
his last wishes must be observed. If the deceased has expressed no 
desire in the matter, the duty imposed on the heir to accomplish the 
obligatory pilgrimage that has been neglected must be defrayed from 
the residue of the estate, or according to others from the third of which 
one may dispose ; but in any case this duty relates only to the journey 
as from the station fixed by law r . fMoreover, any person, even though 
not belonging to the family, may accomplish the obligatory pilgrimage 
for the deceased, though not authorised to do so by him or by his heir. 

The heir must also bear the pecuniary charges, resulting from fixed 
expiations which the deceased neglected to accomplish. As to alter¬ 
native expiations, the inheritor may at his choice give foodstuffs or 
clothing to the poor, if there is occasion for it, fand even enfranchise 
a slave for this purpose, fin any case, and whatever may be the nature 
of the expiation, the heir may accomplish it at his own expense, if the 
estate is insufficient, and it counts none the less as an act of the deceased. • 
fThe result is the same when the expiation is accomplished by some 
one not belonging to the family, at least in the case of a gift of food¬ 
stuffs or clothing, but not where the expiation consists in the enfranchise¬ 
ment of a slave. And the soul of the deceased profits from alms and 

pious invocations made for its benefit, whether by the heirs or by any 

\ 

other person. 


Section 6 

A testamentary disposition may be wholly or partly revoked. It 
may take place either :— 

1. Verbally, e.g. by uttering the words—“ I cancel the will,” “ I 
annul it,” “ I revoke it,” “ I renounce,” or “ The thing I have bequeathed 
will be none the less my heir’s ; ” or 

2. By the fact of having disposed of the object bequeathed, by sale, 
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enfranchisement, dower, gift, or security ; even where, in these two 
last instances, possession has not been taken bj 7 the donatee or creditor ; 
or 

3. By an injunction to the heir, contained in a later will, to dispose 
of the thing bequeathed in one of the ways mentioned under 2 ; or 

4. fBy an authorisation to sell the thing bequeathed ; fby a putting 
up for sale though unsuccessful; or by mixing other wheat with the 
specified wheat bequeathed. Even if the legacy does not consist of 
specified wheat, but merely of “ a saa of wheat” from a certain stack ; 
the fact of mixing it constitutes a revocation, at least if the wheat 
added is of superior quality. But if it is of the same for of inferior 
quality, the fact of mixing it with the original wheat does not imply 
a revocation of the legacy. And, finally, revocation results from the 
following facts—grinding the corn bequeathed ; sowing one's field 
witli it, kneading flour bequeathed, spinning cotton, weaving thread, 
making a shirt out of a piece of stuff bequeathed, building or planting 
on a piece of land bequeathed. ' 


Section 7 

The Sonna has introduced the practice of appointing testamentary 
executors to see to the payment of the testator's debts, the carrying 
out of his last wishes, and the guardianship of such of his children 
that are under age. An executor should be a Moslem, adult, sane, free, 
of irreproachable character, and a fit person to perform the duties 
intrusted to him. f How r ever, an infidel subject of a Moslem prince may be 
appointed executor by a person of his own religion. Blindness is no 
cause of incapacity. An executor need not be a male ; and the mother 
of children that are under age is considered the fittest person to bring 
them up. 

An executor guilty of notorious misconduct should be relieved of 
his functions. This principle applies also fto a judge ; but not to the 
chief of the state. 

A right to appoint an executor to see to the payment of his debts 
and the carrying out of his last wishes belongs to every Moslem, adult, 
sane, and free ; but the faculty of intrusting to an executor the guardian¬ 
ship of children under age belongs only to a testator w T ho is himself 
their lawful guardian. An executor cannot by will appoint another 
person to replace him after his death, ^unless this faculty has been 
formally accorded him by the original testator. There is no objection 
to an appointment of tw r o executors in succession ; as happens, for 
example, in the w r ords, “ I constitute you my executor until the majority 7 
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of my son,” or “ until the arrival of Zaid, for then my son/ 5 or “ Zaicl 
will undertake this duty.” On the other hand, one cannot appoint 
an executor to be guardian of one’s children, during the lifetime of their 
father’s father, who is their lawful guardian, if he is capable of per¬ 
forming this duty. 

It is forbidden to give power to an executor to conclude a contract 
of marriage for the deceased’s son during his minority, or to represent 
the deceased’s daughter as her guardian, in a contract of marriage. 

Forms of words by which an executor may be aj>pointed are—“ I 
name you my testamentary executor,” “ I intrust my affairs to you,” 
etc.; but there is no objection to adding a term or a condition, pro¬ 
visional or absolute. It is necessary to define with precision the duty 
the executor is charged with ; for if one merely says, “ I name you my 
executor,” the disposition is null and void. The nomination of a testa¬ 
mentary executor has no effect until the duty is accepted ; fand this 
acceptance cannot take place during the testator’s lifetime. 

Where the testator hasnamed two executors,neither can do anything 
without the other’s concurrence, unless such faculty has been expressly 
accorded. A testator may revoke a nomination, and an executor, even 
after accepting, can give it up when he pleases. On a child’s majority 
an executor guardian must render him an account of his guardianship, 
and in case of disagreement, the law admits a presumption in the 
executor’s favour, as to the expense of his ward’s support. On the 
other hand, the presumption is in favour of the ward, with regard to 
any sum the executor alleges having paid him after his majority. 


BOOK 30.—DEPOSITS 


The law forbids any one who is unable to keep it safely from accepting 
a deposit. Where a person accepts a deposit, being strictly speaking 
able to keep it, but not quite sure about it, the law regards him as 
merely blamable. On the other hand, the law considers it a meritorious 
act to accept a deposit, when one believes oneself to be in all respects 
capable of performing such a duty of trust. The depositor and the 
depositary should fulfil the same conditions as the principal and his 
agent. The contract is expressed on the part of the depositor by the 
words, “ I constitute you depositary of this object,” “ I ask you to keep 
it,” “ I put you in my place to keep it; ” fbut a verbal and formal 
acceptance is not required on the part of the depositary, provided he 
takes possession of the thing. 

One should not accept a deposit on the part of a minor or a madman ; 
though one incurs all the obligations of a true depositary if one does so. 
On the other hand, a minor who has accepted a deposit is not responsible 
for it in case of loss, funless that loss is caused by his own personal 
fault. A person legally incapable through imbecility is subject to the 
same rule as the minor. The contract ceases upon the death of one of 
the contracting parties, or upon the madness or unconsciousness of the 
depositary. The deposit may be claimed back by the depositor, or 
restored by the depositary at any time. 

As regards responsibility, the following modifying circumstances are 
to be noted :— 

1. A depositary who deposits the thing intrusted to him with a third 
person, without the original depositor’s permission, or manifest urgency 
becomes responsible for any loss or deterioration, even accidental; 
except, according to some authorities, in the case of a judicial deposit; 
all without prejudice to the depositary’s right to have the object trans¬ 
ported by another person under his supervision to the place where he 
wishes to keep it, or to keep it in a shop of which he is only part pro¬ 
prietor. A depositary who is preparing to make a journey, should 
restore the deposit, either to the owner or his agent, or, if necessary, 
to the court. In default of the owner, his agent, and the court, the 
depositary may even, in these circumstances, deposit the thing with 
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another person worthy of confidence, without the latter incurring any 
ulterior responsibility. On the other hand, a depositary who buries 
the thing somewhere and then starts on a voyage is responsible for any 
loss or deterioration, even accidental, unless he has communicated 
the fact to some inhabitant worthy of confidence. If ho takes the 
deposit with him on his journey, ho is still responsible for accidental 
loss or deterioration, except in case of fire or hostile attack, unless he 
can find some one to whom he can lawfully transfer the deposit. Eire 
and hostile attack, and the fact that the place of deposit is liable to 
brigandage, have also, so far as regards the depositary’s faculty of 
transferring the deposit, the same consequences as a voyage ho is obliged 
to undertake. A depositary who falls dangerously ill should also return 
the deposit either to the owner or his agent, or to the court, or to a 
person worthy of confidence, or ho should instruct his executor to do 
so, if he does not want to be still responsible for, though unable to 
exercise any control over it. It is only in case of absolute impossibility, 
e.g . in case of sudden death, that this ulterior responsibility is 
recognised. 

2. A depositary who of his own accord transports a deposit from the 
original place or from his house to some other spot that is not so safe, 
becomes responsible for loss or accidental deterioration, but not if the 
new place is as safe as the original. 

8. A depositary is responsible for the consequences of placing a 
deposit in contact with anything that may cause its loss or deterioration ; 
and also for not giving sufficient fodder to an animal intrusted to his 
care, f funless the owner himself so instructed him. He should give the 
animal the fodder with which the owner supplied him, and if the latter 
neglected to supply him with any, he should ask for it either from tho 
owner himself, or from his agent, or from tho court. fBut it is obvious 
that if the owner sends him, with tho animal, a person specially appointed 
to give it drink, the depositary is not responsible for the consequences 
that may result from that person’s acts. Where a deposit consists 
of woollen garments, the depositary should expose them to the ah so 
that they may not become worm eaten; and ho should even wear 
them sometimes, if that is necessary to preserve them. 

4. A depositary who has not scrupulously observed the directions 
given him by the owner as to the way the deposit shall be kept is re¬ 
sponsible for all loss or deterioration that may result from his negligence. 
Thus where the owner has told him not to lie down on the top of a chest 
intrusted to him, and he does so, and tho chest gives way beneath his 
weight, and its contents are crushed, the depositary is responsible ; 
ffbut no responsibility is recognised if, in these circumstances, the 
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deposit has not been crushed and destroyed by the fault of the deposi¬ 
tary, but by accident or by another person’s fault. The same rule should 
be observed where the owner lias forbidden the locking of the chest 
with two padlocks, but the depositary has nevertheless done so. If 
some one is told, “ Hold these drahms tight in your coat-sleeve,” and he 
merely holds them in his hand, he is responsible for their loss, according 
to our school, if he lets them fall by inadvertenco or when asleep, 
but not if the drahms are snatched away by a thief. If instead of 
holding them fast in his coat-sleeve, he puts them in his pocket, he is 
not responsible for any accidental loss. But if he holds them fast in 
his sleeve when he was told to put them in his pocket, he will then be 
responsible. If the owner, being at the market, gives the drahms 
to the depositary without indicating any particular manner of keeping 
them, the latter may, as ho pleases, keep them fast in his coat-sleeve, 
hold them in his hand, or put them in his pocket,[without beingresponsible 
for accidental loss ; except that, if he keeps them in his hand, though 
no responsibility attaches to him if they are snatched away by a thief, 
he is responsible where loss is caused by his negligence or by his falling 
asleep. And where the owner directs the depositary to keep the money 
in a particular room, he should go there immediately and deposit what 
has been intrusted to him; for if he puts off doing this without good 
reason, he is responsible for the consequences. 

5. The depositary is responsible for the loss or deterioration of the 
deposit caused in the following ways : (a) by putting it in a place where 
from its nature, it is not sufficiently secure ; ( b ) by in some way impru¬ 
dently calling a thief’s attention to the deposit; ( c ) by indicating the 
deposit to some one who goes and claims it from the depositor. Even 
where a criminal forces tho depositary to give him the deposit, the owner 
can none the less jwoceed in the first instance against tho depositary ; 
who, however, in his turn, can take action against the criminal. 

6. The depositary is responsible where he makes use of a deposit 
in bad faith, i.e . wears tho coat or rides the animal intrusted to his care. 
He is even responsible for taking a coat intending to wear it, or for 
taking drahms with the intention of using them ; f f but a mere intention 
to commit such infidelity, followed by no attempt to execute it, is of 
no account. He is responsible if he mixes things intrusted to him 
with his own things, so that they are inextricably confused ; fas also 
if ho mixes the contents of two purses belonging to the same depositor. 
This responsibility of a depositary, once admitted from any cause 
whatever, does not cease by reason of his finally acquitting himself 
faithfully of his obligations ; fbut only where the depositor knowingly 
intrusts him again with the deposit. 
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A deposit should be returned to the depositor as soon as he calls 
for it; the law not permitting the depositary to retain it under any 
circumstances. He is responsible for accidental loss or deterioration 
wherever, except in case of violence, he is late in restoring the deposit. 

In disputes between depositor and depositary, the law admits the 
following presumptions :— 

1. The statement of the depositary on oath must be believed ; if 
he does not allege a cause of accidental loss or deterioration ; or if he 
alleges a cause by nature invisible, as theft; but his word alone, without 
an oath, is enough where he alleges a visible cause of public notoriety, 
such as a fire, at least if it is a general conflagration. But if the cause, 
though visible and of public notoriety, is not a general calamity, e.g. 
a partial conflagration, he must take an oath. A cause visible in its 
nature, but not of public notoriety, should first be legally proved, and 
after this the oath of the depositary is enough to show that the fire 
extended to the deposit in dispute. 

2. The depositary’s word confirmed on oath is also sufficient to 
establish a presumption that he has restored the deposit, either to the 
depositor or e.g. to the latter’s hen*; but there is no such presumption 
where the depositary’s heir maintains that the deposit has been restored 
by the depositor to the person entitled to it, or that he has deposited 
it with a person worthy of trust, because he was going on a journey, 
and the latter asserts that he restored it to the owner himself. On the 
owner’s demand, these facts must be proved. 

A refusal to deliver a deposit of which the return is claimed by tho 
depositor is of itself sufficient to cause the depositary to be responsible 
for any accidental loss or deterioration, even though in ordinary cir¬ 
cumstances he would not be so responsible. 


BOOK 31.—DISTRIBUTION OF THE PROFITS OF 

WAR AND OF BOOTY 


Section 1 

By “profits” are understood everything that the Sovereign collects 
from the infidels, except booty taken in the battle or in the pursuit by 
our cavalry. It includes a capitation tax, a tithe on commerce, pro¬ 
perty abandoned by flying infidels before being attacked, property of 
an apostate executed or deceased, and the estate of an infidel subject 
of a Moslem prince, deceased without heirs. 

Profits of war should be divided into five equal portions, of which 
one is devoted to the five following objects :— 

1. The public interest, e.g. the fortification of the frontiers, the 
amelioration of judicial institutions or the encouragement of the sciences, 
whichever at the moment is the most urgent. 

2. The support of the Beni Hashim and the Beni Muttalib, i.e . the 
descendants of the Prophet’s relatives, without distinction between 
rich and poor. The proportion between the pension thus allotted to 
the male members of the family and that of the females is the same as 
in the succession to a deceased person’s estate. 

8. The support of orphans, i.e. minors who have lost their father, 
**provided they are really poor. 

4. Assistance granted to the indigent. 

5. Assistance granted to strangers. 

The distribution amongst the four last categories is effected while 
taking into consideration the number of persons entitled on the whole 
Moslem territory; though according to some jurists the yield of each 
country should be divided amongst those of its inhabitants who are 
entitled to it, without regard to the portions allotted elsewhere. 

*As to the other four-fifths of the profits of war, these are applied 
to the support of the soldiers composing the permanent army, always 
held ready for the war against the infidels. Its administration is dele¬ 
gated to a special department organised by the Sovereign for that pur¬ 
pose, and to overseers appointed for each tribe and for each brigade. 
These overseers must make themselves acquainted with what concerns 
each soldier and his family; they should ascertain the sum necessary 
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for his support and for that of his family, and seo that this sum is 
correctly paid. 

The first inscribed on the army registers are the Koraishites, and 
they are paid first before the others. They include all the descendants 
of Nadr ibn Kinana—i.e. (1) the Beni Hashim and the Beni Muttalib ; 
(2) the descendants of Abd Shams; (3) the descendants of Nawfal : 
(4) the descendants of Abd-al-Ozza ; (5) the descendants of the other 
relatives of the Prophet, according to the degrees of their respective 
generations. 

After the Koraishites are inscribed upon the registers the descendants 
of the inhabitants of Medina who took the part of the Prophet against 
the inhabitants of Mecca, then the other Arabs, and lastly foreign nations 
converted to Islam. There should be struck out from the registers all 
those who have become blind, sickly, or for some other reason incapable 
of taking part in war ; but a soldier who is ill or mad still receives his 
pay if recovery can be hoped for; otherwise he is pensioned. After 
his death his pension is paid to his widow and children, i.e. to his widow 
until she remarries, and to his children until they are old enough to 
support themselves. Any excess of the four-fifths that may be left over 
should also be distributed amongst the soldiers of the permanent army, 
in proportion to their respective salaries; though the Sovereign may 
also apply it to the upkeep of the fortifications, or to the purchase of 
arms and cavalry horses. It must be noted that all that has been said 
in this section applies only to movable property ; for as to immovable 
property forming part of the profits of war, it should constitute a wdkaj , 
the revenue being then distributed as movable property. 


Section 2 

By “ booty ” is understood what is taken upon the infidels, either 
in the battle or in the pursuit ; it being understood that the equipment 
of a dead enemy belongs ipso facto to the slayer. 

By “ equipment ” is understood the clothes, boots, gaiters, cuirass, 
arms, mount, saddle, bridle, *bracelet, *belt, *ring, and ^provisions 
a soldier has upon him; and also *a spare mount or beast of burden 
led at his side,; but not the truss bound upon the crupper of his horse, 
at least according to our rite. This right to the equipment exists only 
when one has personally run some danger, attacking the enemy in front. 
Where one has merely killed an infidel by means of a projectile thrown 
from the ramparts of a fortress, or from a distance in the ranks, or where 
one has killed a sleeping infidel, a prisoner of war, or a person belonging 
to a routed army, no such recompense can be claimed. To establish 
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one’s right to his equipment, however, it is enough to have put the 
infidel hors de combat, even without killing him, e.g. by gouging out his 
eyes, or cutting off his hands or his feet ; *or it is even sufficient to have 
made him a prisoner, or cut off his hands or his feet, without putting him 
entirely hors de combat . **Equipment is not included in the distribution 
of booty. 

The booty that remains over after deducting equipments, cost of 
surveillance, transport, etc., is divided into five equal portions, one of 
which is divided in the same way and amongst the same persons as the 
first fifth of the “ profits. 5 ’ fRewards are paid out of the twenty-fifth 
part devoted to the public interest, at least if such is the order of the 
Sovereign ; but the latter may also employ for this purpose money paid 
into the treasury at the end of previous expeditions. By “ reward ” 
is meant any extraordinary recompense promised by the Sovereign or 
the General in command to any one, whether a soldier or not, who 
accomplishes some feat to the detriment of the infidels, of whatever 
nature it may be. The amount of the reward depends upon the import¬ 
ance of the feat and the greatness of the danger incurred. The re¬ 
maining four-fifths of the booty are given in entirety to those who have 
obtained it ; making no distinction between movable and immovable 
property. All those are entitled to it who are upon the field of battle 
intending to fight, even though they may not personally have taken 
part in the combat. On the other hand, a person who does not arrive 
upon the field of battle until the issue is decided can claim nothing. 
Authorities are not agreed as to the right of persons arriving before 
booty has been gathered, though after the end of the fighting. The 
rights of combatants who die after the battle, and after the booty has 
been collected, pass to their heirs ; fand it is the same with the soldier 
who dies after the battle, but before the collection of the booty. But 
the heirs of soldiers actually killed during the fighting can claim nothing, 
according to our rite. * Individuals engaged to conduct beasts of burden, 
or look after the baggage, and traders and artisans following the army, 
may all participate in the booty if they have actually fought. 

A horseman’s share is three times that of a foot soldier; no dis¬ 
tinction being made between those that have one horse and those that 
have more, or between a man riding an arab horse and one that rides a 
horse of inferior breed. Soldiers mounted, not on horses, but on camels, 
etc., receive the same as foot soldiers; and the same is the case with 
horsemen mounted on animals that are thin and unfit for service, though 
one authority maintains that these share like other horsemen, unless 
the General in command has notified them to remain in the rear. A 
slave, a minor, a woman, and an infidel subject of a Moslem prince, 
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taking part in a battle without being obliged to, receive a remuneration 
to be determined by the Sovereign, but less than that received by those 
who participate in the booty. *These remunerations are payable out 
of the four-fifths that remain disposable. 

An infidel subject of a Moslem prince can claim no remuneration, 
unless he has served in the war without pay, and with the Sultan’s 
special authorisation.] 




BOOK 32.—DISTRIBUTION OB THE PROCEEDS 

OE THE TAX 

Section 1 

Those entitled may be divided into eight categories :— 

1. The poor, i.e. those who have nothing, and cannot gain their 
living. One may be legally called poor, though having a house, clothing, 
property at a distance of more than two days’ journey, or debts due to 
one at a lixed date ; and even though able to gain a living by some work 
not suitable for one. Thus a learned man may be called poor though 
able, strictly speaking, to provide for his own needs by exercising some 
trade that would prevent him continuing his studies; but this cannot 
be alleged as an excuse by a person who, wishing to perform somo 
voluntary act of devotion, makes it a pretext for not working. To be 
admitted amongst the number of the poor, it is not necessary to be 
sickly, nor to abstain from asking for alms, at least according to what 
Shafii maintained in his second period, fOn the other hand, a person 
is not poor if he has relatives—or if she has a husband—who should 
provide maintenance. 

2. The indigent. In this category are classed those persons who, 
though possessed of property, or making a living that might, strictly 
speaking, be called sufficient, yet have not enough for their maintenance 
in the circumstances in which they happen to be. 

3. Those engaged in the administration of the tax, i.e . the collectors, 
registrars, distributors, and the messengers to call together the tax¬ 
payers ; but not including the judge, or the prefect of the province. 

4. Persons inclined to Islam who need some assistance in order to 
declare themselves openly to be converts ; or whose high social position 
gives hope of the conversion of other infidels. According to our rite 
these two categories of persons are admitted to be' entitled. 

5. Slaves undergoing enfranchisement by contract. 

G. Insolvent debtors, provided their debt has a legitimate cause. 
[^Insolvent debtors should be assisted, even where their debts have no 
legitimate cause, if they manifest a firm intention henceforth to intro¬ 
duce better order into their business or their conduct.] *Persons of 
this category participate by the fact of being in difficulties, though the 
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debts may not yet be due for payment. [|0n the contrary, before the 
debts become due, they are not entitled.] What we have said about this 
class of persons applies only to debtors who have contracted obligations 
in their own interest; for those who have done so with a laudable 
object should be compensated in all cases, even though they may be 
rich. Some authors, however, admit an exception in the case of an 
individual so rich in coin that he can easily meet his engagements. 

7. Those “ in the way of God,” i.c. who take part in the war against 
tho infidels, unless they share in the four-fifths of the profits of war. 
This category of persons arc entitled without distinction of fortune. 

8. Travellers without means to begin or to continue their journey ; 
on the sole condition that the journey is not undertaken for an illicit 
purpose. 

These persons wo have now mentioned as being entitled must also 
be Moslems, not belonging to the families of the Beni Hashim or the 
Beni Mottalib, fnor under tho patronago of any member of these two 
families. 


Section 2 

A person claiming a share in the proceeds of the tax should be 
admitted amongst tho number of those entitled, if the Sovereign is 
certain that the claim is well founded, or dismissed at once, if the 
Sovereign is convinced of the contrary. In case of uncertainty a simple 
declaration of poverty or indigence is enough, without the claimant 
being obliged to produce proof; but if it is certain that the person in 
question was formerly in easy circumstances, he must then prove the 
loss of his property. fThis rule applies also to those alleging, as the 
cause of their poverty, their being charged with the maintenance of a 
numerous family. A simple declaration is enough in order to share as 
a combatant for the faith or a traveller *, but claimants under theso 
two categories must restore what they have received, if it subsequently 
appears that they have remained at home. On the other hand, persons 
employed in the collection, slaves undergoing enfranchisement by 
contract, and debtors, must in all cases prove tho ground of their claim. 
It is understood that in these cases sufficient proof- includes not only 
the deposition of two witnesses of irreproachable conduct; but also 
public notoriety, fand a confirmation by creditor or master. 

Poor and indigent persons never obtain more at one time than is 
necessary for tho current year, [f According to Shafii’s personal opinion, 
accepted by nearly all authorities, they should bo given enough to support 
them for the rest of their life, according to average mortality, this sum 
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being devoted to the purchase of some immovable property of which the 
revenue is applied to their maintenance. 

A slave undergoing enfranchisement by contract, and the debtor, 
receive only what is necessary to pay what they owe. The traveller 
receives sufficient money to reach his destination or his domicile. The 
combatant for tho faith should be provided with what is required for 
his maintenance and outfit, there and back, including the period during 
which ho is on tho frontier. A horse and arms are given him; and these 
remain his property, even after tho end of the war. The combatant 
and the traveller may even claim a mount all ready equipped, if they 
have to go a groat distance, or if they are too weak to make tho journey 
on foot; and lastly they have a right to tho necessary transport; if 
their provisions or their baggage are so bulky that they cannot easily 
carry it themselves. 

*A person who wishes to claim on two counts has to be content with 
what is due to him under one head only. 


Section 3 

The Sovereign or his subordinates employed for that purpose should 
divide tho proceeds of the tax into eight portions ; or, whero there are 
no special collectors, into seven. In default of one or more of tho 
categories their portions go to the others by virtue of the law of increase. 
The portion of each category should be wholly divided up amongst the 
individuals composing it; and similarly the taxpayer who prefers 
to effect tho partition himself, should divide up the entire amount due 
by him, if all the categories of those entitled live in his place. In any case 
a category cannot legally be admitted to share in tho distribution, 
unless it is composed of at least three individuals. The respective 
categories have each right to an equal portion ; but equality is not 
required between the shares of the individuals composing a category, 
unless tho distribution is effected by the Sovereign, for in this case 
inequality of shares is forbidden if there is equality of need. 

*The transfer of the tax collected in one district into another is 
illegal, except in the case of a district where none of the categories 
entitled exist. In this latter case the transfer is incontestably obliga¬ 
tory. According to those authorities who do not admit tho prohibition 
of a gonoral right of transfer, a transfer is obligatory if all eight categories 
do not exist in tho district. Among the authorities who maintain tho 
prohibition of a transfer, except in the case of a total lack of persons 
entitled, the majority allows the claim of the categories existing in the 
district to the share of those that are absent. There are some, however, 
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who, though rejecting in these circumstances a transfer of the entire 
proceeds of the tax, admit none the less a transfer of the portions of the 
categories that do not exist. 

A collector should be a free man of irreproachable conduct, and 
sufficiently instructed in the dispositions of the law relating to the tax. 
If, however, the amount due by the taxpayers, and the shares of those 
entitled are mentioned in his instructions, it is not necessary for him to 
have any profound knowledge of the subject. The month of collection 
should always bo announced beforehand. 

The Sonna has introduced the practice of marking animals due 
for the tax or as profits of war, with a red-hot iron on a part of the body 
where the hair is thin. It is blamable to mark animals upon the face, 
[fit is even expressly forbidden, according to a decision of Baghawi; 
while in the collection of Moslim, called Es-sahih, there is a tradition 
that the Prophet cursed whoever should commit a similar atrocity.] 


Section 4 

The Sonna prescribes also a supererogatory tax that may be given 
even to persons in easy circumstances and to infidels. It is given in 
secret, in the month of Bainadan, preferably to one’s near relatives and 
neighbours. But it is recommended to those who owe a debt, or have 
to maintain a family, not to pay a tax on their property by way of 
charity until they have first discharged these obligations, [fit is even 
forbidden to spend in charity money required for the maintenance of 
those dependent on one, or for paying a debt that otherwise one can 
hope for no means of paying.] fit is commendable to be charitable 
out of one’s superfluity, provided that too great a burden is not thereby 
incurred. 


BOOK 33.—MARRIAGE 


CHAPTER I.—GENERAL PROVISIONS 

Section 1 

Marriage is to be recommended for every man wlio feels the need of 
it, provided lie is able to undertake the pecuniary obligations that 
result from it. Otherwise it is better to abstain and repress one’s 
passions by fasting. Marriage is a blamable act for a man who docs 
not feel the need of it, and is not able to support the expense; but 
not for one who, though not needing it, is yet able to undertake its 
obligations. It is preferable, however, that such a person should 
remain a celibate and devote himself entirely to religious practices. 

[fShould such a man not possess a temperament suitable for an 
austere life, it is better for him to take a wife, though it is not strictly 
necessary. But it is blamable in him to marry if, though able to 
support the expense, he is physically incapable of fulfilling his marital 
duties, by reason of decrepitude, chronic malady, impotence, etc.] 

One should preferably choose, as a wife, a virgin, of religious 
sentiments and well-established descent, not too nearly related to 
the husband. 

The Sonna has introduced the practice of seeing a woman one 
proposes to marry, even without her knowing it, and even several 
times, before demanding her in marriage ; but the suitor must not see 
any more of his future wife than the face and hands. The law forbids 
a male adult to look upon the shameful parts of a free adult woman, 
a “stranger 35 to him—i.e. not his near relative, wife or slave. This 
prohibition extends, in ordinary circumstances, to the face and hands, 
ffeven though one may be sure of not feeling any lascivious sensa¬ 
tions. Relatives within the prohibited degrees need conceal only that 
part of the body between the navel and the knees; or, according to 
some authorities, the parts of the body that are invisible when such 
women are engaged upon their household duties, f As to a female slave 
any one may see her body, except between navel and knees; and a 
girl under age need only conceal her pudendum; unless upon looking 
at either one experiences lascivious sensations, in which case they 
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should cover the whole body. fA slave with regard to his mistress 
and a eunuch with regard to any woman, are considered as men within 
the prohibited degrees. A minor of either sex approaching majority 
should observe the law as if majority were already attained. Men 
may look at each other, provided they keep concealed the part of the 
body between navel and knees; but it is forbidden to look upon the 
body of a beardless youth, if it excites desire. 

[fOne should avoid altogether looking upon a beardless youth, for 
fear of exciting an infamous passion ; this is Shafii’s personal opinion. 
fThe best authors consider a female slave as subject to the same rule 
as a free woman, so far as regards the prohibition of being seen.] 

Women among themselves should observe the rule laid down for 
men ; j*though an infidel woman, subject of a Moslem prince, may not 
look upon a Moslem woman, f A woman may lawfully look upon the 
body of a foreigner, except betwoen navel and knees, unless fleshly 
desires arc thereby excited, [fit is forbidden for a woman to look 
upon a man, in the same way as for a man to look upon a woman.] A 
woman may look upon a relative within the prohibited degrees, as a 
man may. A prohibition of looking upon implies that of touching ; 
though one may both look upon and touch any part of the body, for 
the purpose of bleeding, or applying a cupping glass, or dressing a 
sick or wounded member. 

[It is permissible, if necessity requires it, to look upon any woman 
with whom one wishes to enter into commercial relations, or who is 
a witness in a court of law, or where it is necessary to give her some 
instruction, etc.] 

A husband has a right to sec all parts of his wife’s body. 


Section 2 

One may ask for the hand of any woman who is unmarried, or 
whoso legal period of retirement is finished ; but a woman whose period 
is not yet completed may not be openly demanded in marriage. A 
woman repudiated in a revocable manner can never be demanded in 
marriage during her retirement, even indirectly. But one may, if one 
uses ambiguous terms, make a proposition of this nature to a widow, 
during her retirement, *or to a woman repudiated irrevocably. The 
law forbids asking for the hand of a woman who has already received 
and formally accepted a similar proposition from another, oxcept with 
the consent of one’s rival; *but until a woman has decided as to the 
first offer, there is no objection to making her a second. When a 
woman asks advice from a third party as to a man who has made her 
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an offer of marriage, tliis third party is bound to give her sincere and 
truthful information. 

It is commendable that a demand in marriage, as well as tho contract, 
should be preceded by some edifying words ; ff though strictly speaking 
it is enough, for the validity of tho marriage, that the bride’s guardian 
should say these words, and that the husband should simply answer : 
“ Glory to God, and grace to his apostle—God grant him his grace and 
blessing—I accept, etc.” ["ffThis fashion is not at all commendable.] 
The marriage is not legally binding, if the offer is separated from tho 
acceptance by a long religious ceremony. 

Section 3 

A marriage is not constituted except by an offer, expressed in terms 
such as : “I give you in marriage,” or “ I give you for wife,” followed by 
acceptance, expressed in terms such as : “I take her as wife,” “I marry 
her,” “ I consent to marry her,” or “ I accept your offer.” Tho validity 
of the marriage is unaffected by the husband or the guardian being tho 
first to express his will; but it is rigorously necessary that the guardian 
should make use of the words “give in marriage,” or “give for wife.” 
Arabic for any other language may be used, provided that consent is 
expressed on both .sides in explicit terms. Consequently, our school 
does not accept the validity of a marriage whero the husband replies, 
“ I accept,” without specifying what, to the guardian who says to him, 
“ I give you her in marriage ; ” but there is no objection to the consent 
being expressed in the words : “ Give her me in marriage,” and “ I give 
her you,” or “ marry her,” and “ I marry her.” 

The parties may not make their consent depend upon any condition ; 
and our school regards the contract as wholly null where a father, hearing 
his wife has given birth to a child, cries out, “ If it is a daughter, I give 
her you in marriage ; ” or where he says, “ If my daughter is repudiated 
by her present husband, I will give her you in marriage, after her legal 
retirement. A contract of marriage may not be made for a certain 
term; nor have a reciprocal character in such a way that the parties 
are mutually exempt from dower, e.g. by saying: “ I give you my 
daughter in marriage on condition that you give me yours, and that the 
one’s virginity becomes tho other’s dower,” even though such proposal 
is accepted. fBut a reciprocal marriage is perfectly regular, if tho 
value of virginity is not taken into tho calculation ; fit is nullified when 
such value enters however little into tho amount of the dowers. 

A marriage should be effected before two witnesses, free, male, 
of irreproachable character, sound in hearing and sight—though the 
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necessity of being able to see is doubtful. fThero is no objeetion to 
the witnesses being near relatives, e.g. sons of the bridegroom and 
bride, or their personal enemies. ffNor does it matter if the reputation 
of the witnesses is doubtful; provided it is not notoriously bad ; but 
the law insists positively upon their being free and Moslems. Though 
our school regards as null a marriage effected before witnesses whose 
incompetence from notorious misconduct was known at the time, this 
circumstance alleged after the celebration is only admissible if legally 
proved or admitted by the parties. It is not sufficiently established by 
a mere subsequent declaration of the witnesses themselves ; and if only 
the husband admits tho circumstances, while the wife denies it, the 
marriage is not null, but the law requires a separation ; upon which 
the husband owes his wife half her dower, if he has not yet had connec¬ 
tion with her, or otherwise the whole. It is commendable to eliooso 
as witnesses persons agreeable to the bride, at least where her consent 
is necessary to the marriage. However, it is not necessary to ask her 
advice as to tho witnesses. 


Section 4 

A woman cannot give herself in marriage, even though her guardian 
should authorise her to do so. Nor can she give in marriago another 
woman, even as agent of the latter’s guardian; nor effect a marriage 
as agent for the husband. However, if cohabitation ensues upon a 
marriage effected without a male guardian, proportional dower is due, 
and the couple are not guilty of the crime of fornication. 

The guardian’s admission is accepted as sufficient proof of a marriage 
where he has a right to dispose of the bride’s hand as he pleases ; but not 
where the bride’s consent is also necessary. According to the opinion 
adopted by Shafii in his second period, the wifo’s admission must also 
be accepted, provided she is of age, and sane. 

A father can dispose as he pleases of the hand of his daughter, without 
asking her consent, whatever her age may be, provided she is still a 
virgin. It is, however, always commendable to consult her as to her 
future husband ; and her formal consent to the marriage is necessary 
if she has already lost her virginity. Where a father disposes of his 
daughter’s hand during her minority, she cannot be delivered to her 
husband before she attains puberty. In default of the father, the 
father’s father exercises all his powers. Loss of virginity puts an end 
to the right of disposing of a daughter’s liquid without her consent; and 
there is no difference in this respect between a loss caused by licit co¬ 
habitation and one that is the consequence of unlawful intercourse. 
On tho other hand, the right remains intact where the loss has taken 
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place without carnal connection, as for example in consequence of a fall 
upon the ground. Collateral agnates, such as whole brother, or half 
brother on the father’s side or father’s brother, cannot in any way engage 
the hand of a daughter under age ; and a woman who has lost her 
virginity must manifest her consent in explicit terms, when collateral 
agnates give her in marriage. As to an adult virgin, it is enough that 
she does not oppose the choice of her collateral agnates. 

The persons who have the right to assist a woman as guardian at 
her marriage are first of all the father, then father’s father, then his 
father, then the whole brother or half brother on the father’s side, then 
the latter’s son or other agnate descendant, then father’s whole brother 
or half brother on father’s side; and lastly the other agnates in the 
order in which they are called to the succession, *it being understood 
that a whole brother always has priority over a half brother on the 
father’s side. A son, though the nearest agnate, cannot give his own 
mother in marriage, since a right of guardianship does not pass into the 
descendant line ; he can only do so if he is also son of the son of his 
mother’s father’s brother, or by right as patron or as judge representing 
the Sovereign. In default of agnates in the ascendant or collateral 
line, a woman should be given in marriage by her patron, fand after 
him by his agnates in the order in which they are called to the succession. 
In the case of an enfranchised slave who has no patron, but a patroness, 
she should be given in marriage by the individual who in these circum¬ 
stances would be the guardian of the patroness, ^without the latter’s 
consent being necessary. After the death of the patroness, the right 
of assisting the enfranchised slave as guardian devolves upon the same 
person as does the patronage. Lastly, in default of patron, or agnates 
of patron or patroness, it is the Sultan who should assist the enfranchised 
slave who wishes to marry, as guardian of all the women in his empire 
who have no other, or whose guardian, whether agnate or patron, pre¬ 
vents the marriage by abusing his power. It is considered an abuse 
of power on the guardian’s part, where an adult sane woman wishes 
to marry a suitable person and the guardian refuses to give her to him ; 
fbut not where she wishes to marry a particular individual, and her 
father wishes to give her to another who is also suitable. 


Section 5 

The following are incapable of assisting a woman at her marriage as 
guardian: a slave, a minor, a lunatic, a person whose intelligence is 
troubled by reason of senility, or by the work of a malicious spirit ; 
and even, according to our school, a person legally incapable by reason 
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of imbecility. In case of incapacity of persons with a prior claim to 
guardianship, it falls to those who have second claim and so on. If the 
guardian is in a state of unconsciousness, and his attacks are usually 
temporary, it is necessary to wait until he comes to himself again, even 
though the state of unconsciousness should last several days. Under 
these circumstances, however, some jurists consider that the right of 
guardianship passes to the next of those entitled. ‘[Blindness is no 
obstacle to guardianship ; but notorious misconduct is, at least according 
to our rite. As to an infidel, he is only capable of assisting as guardian 
a woman who also is an infidel. 

A state of Hiram, whether of the guardian, or of the bride or bride¬ 
groom, is an obstacle to the validity of a marriage; fbut the Hiram of 
the guardian does not transfer the right of guardianship. The Sultan, 
or the judge for him, should then replace the guardian. [Even in 
the case where one of the two contracting parties, i.e. the guardian 
or the husband, appoints, previously to his state of Hiram, a competent 
agent to conclude the marriage in his name, its validity is not to bo 
accepted. 

A legitimate guardian who is at a distance of at least two days’ 
journey should bo replaced by the Sultan, i.e . by the judge ; fbut if he 
be at a less distance, the court cannot proceed without his authorisation. 

Guardians that have a right to dispose of the hand of a woman as 
they please, i.e . her father or father’s father, can delegate an agent for 
this purpose, *even without indicating the husband they have in view. 
In this case the agent may give the woman to whatever man he pleases, 
provided it is a fitting match and not a mesalliance. As to a guardian 
who has no right to dispose as he pleases of the hand of the future bride, 
he should appoint an agent if she desires it, but abstain from doing so 
if she forbids it; f but where a woman asks her guardian to give her the 
requisite assistance for her marriage, without saying anything further 
the latter has a right to delegate an agent. j*j*But such guardian can 
never appoint an agent without first obtaining the woman’s consent 
to the proposed marriage. A legitimate guardian’s agent should say, 
“ I give you in marriage the daughter of so-and-so.” If it is the husband 
who is represented by an agent, the guardian says to him, “ I give my 
daughter in marriage to so-and-so,” and the agent answers, “ I accept 
her as wife on behalf of my principal.” 

A father or father’s father should, if possible, seek a husband for their 
adult daughter or grand-daughter in a state of lunacy; but as to an 
adult male lunatic his curator should not seek a wife for him, unless he 
is manifestly in need of one ; and promises of marriage should never be 
made with regard to lunatics under age of either sox t 
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A guardian who has the right to dispose as he pleases of the hand of 
a woman cannot without good reason decline to perform his duty, if he 
is asked to effect a marriage desired by the woman in question ; the 
same obligation rests upon the other guardians, where they are person¬ 
ally indicated by the law, e.g. where the bride has only one whole brother 
or half brother on the father’s side. Where this is not the case, e.g . 
where she has several brothers, fany one of them should undertake the 
duty upon the woman’s demand, though it is to be recommended that 
those individuals whose degree of relationship calls them equally to the 
guardianship should intrust this function to the wisest or the eldest, 
or decide the matter by lot if they cannot otherwise come to an agree¬ 
ment. fin these circumstances, however, if the bride does not object, 
she may, strictly speaking, be given in marriage by any one of those 
entitled, even though the lot may have fallen upon another. 

If one of the persons entitled to the guardianship gives a woman 
in marriage to Zaid, and another gives her to Amr, she belongs to the 
husband who has the priority ; and both marriages are void if effected 
at the same time or if it is not known which is the earlier. This is also 
the case, at least according to our school, when it is known that one of 
the marriages preceded the other, but it is not known which ; but where 
one is at first believed to have the priority, and afterwards doubts 
arise upon the subject, the matter remains in suspense until the doubts 
are dissipated. When each of the two husbands asserts that the woman 
in question knows he has the priority, it is impossible, according to the 
opinion of Shafii in his second period, to admit any presumption in 
favour of the one or of the other ; in default of legal proof the decision 
then depends upon the wife’s admission. Consequently if she denies 
being married to any one the two husbands can only have an oath 
administered to her; and if she admits being married to one of them 
it is this last marriage that is to be accepted as valid, without prejudice 
to the other husband’s right to question the marriage in a court of law, 
and if necessary have an oath administered to the wife. Such is the 
doctrine of authorities who allow an admission expressed in the form, 
<! This object is Zaid’s, not Amr’s,” as creating a pecuniary obligation 
towards the latter as well as a real obligation towards the former; 
while jurists who do not allow that in such a case Amr can claim any 
compensation do not allow either that the marriage can be attacked 
in the circumstances just mentioned. 

fPather’s father may lawfully effect a marriage by himself alone 
in his double character as guardian of the daughter of one of his sons, 
and as guardian or curator of the son of another of his sons. But a 
cousin on the father’s side cannot in this way marry his cousin whose 
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guardian ho is by right of agnation, for in these circumstances the 
guardianship devolves upon another agnate cousin of the same degree 
of relationship, and after him upon the judge as representing the 
Sovereign. A judge who wishes to marry a woman having no other 
guardian cannot marry her to himself, but must be replaced as guardian 
by his superior magistrate or by his substitute. With the exception 
of father’s father no one can effect a marriage entirely by himself, 
neither as guardian of the two parties interested, nor as tutor of the 
one and agent of the other. fNor can a marriage be effected by two 
agents, one of the guardian and the other of the bridegroom. 


Section 6 

A guardian can never give a woman in marriage to a man of inferior 
condition, except with her entire consent. Where there are several 
persons who, by their degree of agnation, are equally competent as 
guardian, the consent of all is necessary to a mesalliance, though it is 
only one of them that need preside at the celebration of the marriage. 
Agnates further removed can never oppose a mesalliance concluded 
by one more nearly related, acting as guardian, with the full consent 
of the woman in question ; but a mesalliance concluded by one of the 
agnates intrusted with the guardianship, without the consent of the 
others equally competent is wholly illegal, even though the bride should 
have given her consent. A single authority maintains that in this 
case the validity of the marriage must be accepted, until the other 
agnates have demanded its dissolution by the court. A similar contro¬ 
versy exists where a father disposes of the hand of his virgin daughter, 
whether minor or adult, in favour of a man of inferior condition, without 
obtaining her consent. According to most authorities such a marriage 
is null and void, but according to the jurist just mentioned the contract 
is valid unless the wife applies for its cancellation. An adult wife 
should bring an action for this purpose at once, but a minor should wait 
until she has attained her majority, f Fin ally neither the Sultan as 
ultimate guardian, nor the judge for him, can legally give a woman 
in marriage to a man of inferior condition, even though she may 
desire it. 

In order to determine whether the suitor is a good match, the 
following must be taken into consideration :— 

1. Absence of redhibitory defects of body. 

2. Liberty. A slave is not a suitable match for a free woman, nor 
an enfranchised slave for a woman born free. 

3. Birth. An Arab woman makes a mesalliance by marrying a 
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man belonging to another nation ; a woman of the Kora is h does so 
if her husband is not of the Eoraish ; a woman who is a descendant 
of Hashim or of Abd-al-Mottalib, i.e. who is of the same blood as the 
Prophet, can make a suitable match only in the same family, fin the 
case of marriages between persons belonging to foreign nations, like 
the Persians, genealogy must be taken into consideration as in the case 
of Arabs. 

4. Character. A man of notorious misconduct is not a suitable 
match for an honest woman. 

5. Profession. A man exercising a humble profession is not a suitable 
match for the daughter of a man in a more distinguished profession. 
Thus a sweeper, a barber, a watchman, a shepherd, or a servant at a 
bathhouse, is not a suitable match for the daughter of a tailor ; while 
the tailor in his turn is no match for the daughter of a merchant or a 
second-hand dealer, who in their turn are no suitable match for the 
daughter of a learned man or a judge. 

fDifference of fortune constitutes no cause of mesalliance ; but 
inequality under one of the aspects above-mentioned is not com¬ 
pensated for by the husband being superior to his wife in other 
respects. 

A father or father’s father should never marry his son or his grandson 
to a slave ; nor, according to our school, to a person with redhibitory 
defects ; but with these two exceptions the law does not admit that a 
man can make a mesalliance by marrying a woman in any respect 
inferior to him. 


Section 7 

The curator of a lunatic minor cannot effect a marriage in his name ; 
and the curator of an adult lunatic can do so only if the latter is mani¬ 
festly in need of it, and then only with one woman at a time. As to a 
sane minor, his father or father’s father can marry him to as many wives 
as the law permits. An insane woman, whatever her age, and whether 
she be virgin or not, should, if possible, be given in marriage by her father 
or father’s father, not only if she needs it but also if it is in any way 
advantageous for her. But a husband ought not to be sought for a 
mad woman during her minority, unless she is under the guardianship 
of her father or father’s father. tUpon her majority it is the Sultan 
who should find her a husband if she requires one, but not if it be merely 
for her advantage. 

A person legally incapable by reason of imbecility cannot legally 
effect a marriage in his own name.; his curator’s authorisation is necessary 
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for this purpose, unless the curator prefers to effect it himself in the name 
of the person legally incapable. Where the latter obtains the authorisa¬ 
tion to marry a specified woman he cannot marry any other. He cannot 
even marry the woman specified unless he promises a proportional 
dower, or a definite dower, inferior to what the woman could claim as 
proportional dower. **The promise of even a definite and excessive 
dower does not, however, prejudice the validity of the marriage ; for 
the promised dower is in that case ipso facto reduced to a reasonable 
amount . An authorisation granted to a person legally incapable to marry 
a woman not specified for a dower of at most one thousand pieces of 
money, gives him a right to take what woman he pleases provided her 
proportional dower does not exceed this sum. flf he is authorised 
generally without any restriction as to the woman or the dower, he can 
marry whom he likes provided her proportional dower does not exceed 
his means, f As to the curator, he can conclude no marriage in the name 
of the imbecile without his consent. Nor can he allow more than 
proportional dower, or a dower inferior to what the wife could claim 
as proportional dower ; and if this limit is exceeded, though the marriage 
remains valid, the dower is ipso facto reduced to a reasonable amount. 
Only one authority is of opinion that in this case the marriage is null 
and void. Finally a marriage concluded by an imbecile without the 
authorisation of his curator is absolutely null; even though cohabita¬ 
tion should have resulted, he owes his wife nothing. Others* however, 
maintain that in this case he owes her proportional dower ; and others 
consider he owes a small present, which should not be something quite 
without value. 

A bankrupt is subject to no restriction as to his right to marry ; 
but the expenses of the marriage must be defrayed out of what lie gains 
personally, and not out of the estate. 

The law regards as null and void a marriage effected by a slave 
without his master’s consent, which may lawfully be given either by a 
general authorisation, or restricted to a specified woman or one of a 
certain tribe or place, in which case the slave must respect the will of 
his master. ^However, a master cannot lawfully force his male slave 
to marry, nor, on the other hand, is he obliged to allow him to marry. A 
female slave cannot oblige her master to give her in marriage, unless 
according to some authors, cohabitation with her is prohibited to the 
master himself. fMoreover, when giving a female slave in marriage, 
a master acts by virtue of his right of ownership and not as guardian ; 
this is why the faculty is granted not only to a Moslem with respect 
to his infidel slave, but also to a master of notorious misconduct, and to 
a slave who is undergoing enfranchisement by contract. 
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CHAPTER II.—PROHIBITED MARRIAGES 

Section 1 

In the direct line it is forbidden to marry— 

1. One’s mother, i.e . not only the woman that bore one, but any 
that has borne one’s ancestor or ancestress. 

2. One’s daughter, i.e . any woman of whom one is the ancestor. 
[The prohibition does not extend to children born of a criminal connec¬ 
tion, though a woman can never marry her descendant, even a descen¬ 
dant by adultery or incest.] 

In the collateral line one may not marry : one’s sisters, nieces and 
aunts ; understanding by “aunt” any whole sister, half sister on the 
father’s side or uterine sister of one of his ancestors or ancestresses. 

Relationship by fosterage is a cause of prohibition in the same way 
as relationship properly so called ; and this prohibition extends to the 
same degrees. By foster mother is understood any person : (1) who has 
given one suck; (2) who has given the breast either to one’s nurse, or 
to one’s ancestor or ancestress ; (3) who is the ancestress of one’s nurse ; 
(4) who is the ancestress of the man from whom is derived one’s nurse’s 
milk, and so on. 

One may legally marry the nurse of one’s brother or of one’s grand¬ 
children, the mother or the daughter of the nurse of one’s own children, 
and the uterine sister or foster sister of one’s half brother on the father’s 
side or vice versa . 

By reason of affinity one may not marry— 

1. The wife of one of his descendants or ancestors, there being no 
distinction between those properly so called and those by fosterage. 

2. One’s wife’s ancestresses, understood in the same way. 

3. One’s wife’s descendants by another husband, similarly regarded. 

Affinity does not exist before marriage has been consummated by 

coition. A master who has cohabited with his slave should subsequently 
abstain from all commerce with her ancestresses or descendants ; and 
all commerce with her is forbidden to her master’s ancestors or 
descendants. It is the same in the case of illegal cohabitation by 
error, whether the error was on the man’s side, or, according to some 
authors, on the woman’s; but, on the other hand, coition that consti¬ 
tutes the crime of fornication has no legal consequence so far as affinity 
is concerned. ^Affinity exists only in consequence of coition, and not 
by reason of other lascivious acts. 

The fact of being aware that a woman with whom commerce is pro¬ 
hibited to oneself, but whom one does not know, is living in a large town 
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does not prevent one marrying a woman of that town ; but when one 
knows that such a woman is amongst a small number of women, but 
one does not know which she is, then one should abstain from marriage 
with any of them. If in case of marriage with one of the women of a 
large town, one perceives too late that one has accidentally married a 
woman with whom commerce is entirely prohibited one at any time, 
e.g, the wife of one’s father or of one’s son, cohabitation must be at once 
discontinued. 

One may not have at one time two wives of whom one is the sister 
or the aunt of the other; without distinction between parentage 
properly so called and parentage by fosterage. Thus, if one marries 
at one and the same time a woman and her sister or her aunt, there is 
no marriage ; and if one marries the two women the one after the other, 
the second marriage alone is void. A prohibition to have two w T omen as 
wives at the same time implies a similar prohibition to have commerce 
with them by right of property, as in the case of two slaves ; but such 
prohibition is no obstacle to the mere ownership in itself. Thus, a 
master who owns two female slaves of whom one is the sister or aunt of 
the other and who has cohabited with one of them, must abstain from 
commerce with the other, until commerce with the first has become 
forbidden him, i.e. until he has sold her, given her in marriage, or begun 
to enfranchise her by contract. The law does not, however, regard as 
having the same result a temporary cause preventing commerce with 
the slave in question, such as menstruation, Hiram , for having pledged 
her to a creditor. A master who marries a sister of one of his female 
slaves, or the husband who becomes the owner of his wife’s sister, should 
cohabit with his wife, and abstain from commerce with his slave. 

A slave cannot have more than two wives at a time, and a free man 
not more than four. A marriage concluded by a free man with five 
wives at once is null as regards all of them ; but if he marries them one 
after the other, the fifth alone is void. Consequently the sister of the 
fifth wife can become the wife of the person in question, unless he must 
abstain from her on other grounds. Moreover, one has the right to take 
a fifth wife after repudiating irrevocably one of the four, even while the 
repudiated wife is still in her period of legal retreat; but this cannot be 
done if the repudiation is revocable. 

A free man may repudiate his wife twice, and a slave his once, in a 
revocable way ; but after this triple, or double, revocation, she cannot 
be taken back again until she has been the legitimate wife of another 
man, and this intermediate husband has had effective connection with 
her. Our school insists that this intermediate husband should be capable 
of performing conjugal functions; consequently an intermediate marriage 
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of a woman with a young boy and her connection with him would 
be of no use. Neither can the intermediate marriage be on condition 
that the new husband shall repudiate his wife immediately after first 
having connection with her, and that she shall be ipso facto repudiated 
from that moment, or that the intermediate marriage shall ipso facto 
cease to exist from that moment. One authority, however, admits 
the first condition. 


Section 2 

One may not marry a woman of whom one is the proprietor, even in 
part only ; and the fact of becoming owner or part owner of a woman 
with whom one has already contracted marriage is of itself sufficient to 
annul it. Neither may a woman marry a slave of whom she is owner or 
part owner. A free man may not even marry the slave of another, 
except under the following conditions :— 

1. That he has no free wife able to satisfy his passion ; or, according 
to some jurists, no free wife at all. 

2. That he is unable to marry a free woman able to satisfy his passion; 
or, according to some jurists, that he is unable to marry any free woman. 
On the other hand, most authorities permit a free man to marry the slave 
of another, in the case of the absence of the woman whom he could 
marry, when it is manifestly difficult for him to go to her, or when he is 
afraid that the excitement of desire will otherwise make him commit 
the crime of fornication. j*A man who has not the means to pay the 
proportional dower a free woman could claim, and who finds some one 
willing to be content with a lower sum not in excess of his means, may 
not refuso this offer and marry a slave ; but when the free woman will 
not be content with a lower sum, but is disposed to give facilities as to 
payment, marriage with a slave is not prohibited. 

3. That ho is afraid of committing the crime of fornication if he does 
not marry ; f but the law admits this excuse only where he is unable to 
purchase a slave with whom cohabitation would be permitted him by 
right of ownership. 

4. That the slave is a Moslem. A Moslem, whether free **or not, 
should never marry an infidel slave ; ffbut an infidel, free or not, 
member of a religion founded upon a holy scripture, may marry an infidel 
slave. 

A woman partly enfranchised is regarded for this purpose as entirely 
servile. A free man, who, after marrying a slave in conformity with 
the law, afterwards becomes enabled to marry a free woman, or who 
does in fact marry one though strictly speaking his means do not permit 
of it, keeps the slave all the same as a legitimate wife. But if, on the 
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other hand, a free man, legally unable to marry a slave, nevertheless 
does marry both a slave and a free woman, *thc contract is void so far 
as regards the slave, but remains valid as to the free woman. 


Section 3 

A Moslem may not marry a woman of a religion not founded upon 
some holy scripture. Thus, he may not marry an idolatress nor a fire- 
worshipper ; but he may marry a Jewess or a Christian ; though it is 
always blamable to marry a woman, whether Jewess or Christian, belong¬ 
ing to a nation not yet subjugated by our arms ffor even a woman 
belonging to infidel subjects of our Sovereign. By “ infidels whose 
religion is founded upon a holy scripture,” are understood those people 
who follow one of the actually existing divine revelations, though 
abrogated by the Koran, i.e . Jews and Christians ; but not adherents of 
religious sects founded only on the psalms of David, and so on. Jewesses 
may become wives of Moslems, even when not strictly speaking of the 
race of Israel, ^provided their nation was converted to Judaism before 
that revelation was abrogated by the Koran, and before the text of the 
law of Moses had been altered by theologians. Some jurists, however, 
consider only the first of these two conditions as strictly necessary. A 
Jewess or a Christian, the legitimate wife of a Moslem, has the same 
right to maintenance, sharing of marital favours, and with regard to 
repudiation, as Moslem wives, provided she observes the precepts of 
the law with regard to menstruation, lochia, *and grave impurities in 
general, and does not eat pork. A Moslem’s wife, of whatever religion 
she may be, should at her husband’s order wash herself, when any part 
of her body is affected by some impurity. 

A Moslem may never marry an idolatress, even where the mother *or 
father of the woman in question is Jewish or Christian. And women 
belonging to Samaritan sects that have seceded from Judaism, or 
Sabaean sects seceded from Christianity, differing in each case as to some 
essential dogma, are deprived of the right to marry a Moslem. But 
women of Samaritan or Sabaean sects that differ from Judaism or 
Christianity only in secondary dogmas may marry a Moslem, just as 
Jewish or Christian women may. However, *since a Christian con¬ 
verted to Judaism, or a Jew converted to Christianity enjoy no longer 
the favour of our protection, neither may a woman in similar circum¬ 
stances become the legitimate wife of a Moslem ; and if a Moslem’s wife 
is converted from Christianity to Judaism or vice versa , she should be 
treated as a Moslem wife who has abjured the faith. A Jew or a 
Christian who wishes to change his religion should become a Moslem; 
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unless, according (o one author, they are returning to their original 
religions after abandoning them. The same controversy exists as to 
whether a Jew or a Christian, who has become an idolater, can return 
to the religion they have left ; but they can never enjoy our protection 
while remaining idolaters. An idolater who becomes a Jew or a 
Christian is equally incapable of enjoying our protection ; nor can ho 
return to his original religion. There is thus no course open to him but 
to embrace Islam, as if he were an apostate. 

A woman that has abjured Islam can marry no one ; and apostasy, 
whether of husband or wife, or both, before a marriage has been followed 
by cohabitation, involves ipso facto an immediate separation. Whore, 
on the other hand, cohabitation has already taken place, the marriage 
remains in suspense, in the hope that the guilty party or parties will 
become convinced of their error before the end of the period of legal 
retirement. If this occurs, the marriage holds good as if nothing had 
happened ; but otherwise separation is regarded as having taken effect 
from the moment of apostasy. In all cases, however, carnal enjoyment 
is forbidden to the parties while their marriage remains in suspense ; 
though an infraction of this precept does not constitute the crime of 
fornication. 


CHAPTER III.—THE MARRIAGE 0E LXTTDELS 


Section 1 

An iniidel of whatever religion who is converted to Islam while married 
to a woman whose religion is founded upon some holy scripture keeps 
her as his wife ; but if she is an idolatress or a fire-worshipper, and is 
not converted with him, separation takes place immediately ipso facto, 
where the marriage has not yet been followed by cohabitation. Other¬ 
wise the continuation of the marriage depends upon whether the woman 
embraces the faith before the end of her period of legal retirement. If, 
before the expiry of this period the wife’s conversion has not yet taken 
place, the marriage is considered to have been dissolved from the 
husband’s conversion ; and the same rule is observed if it is the wife 
who is converted, while the husband remains in a state of religious blind¬ 
ness. Where, on the other hand, both parties embrace the faith at the 
same time, the marriage remains valid. The conversion is regarded as 
simultaneous only where one of the parties begins his declaration before 
the other has finished. 
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Where the marriage remains valid, it is of no consequence whether 
it was originally contracted in contravention of our law, provided that 
the cause of illegality has ceased to exist at the time of conversion, and 
that the wife is then a woman Avho can lawfully be given to her husband. 
If, however, the cause of illegality still exists at the time of conversion, 
the marriage is regarded as having never been contracted. Moreover, 
it is not considered as an absolute illegality if the marriage was not 
concluded by a guardian, nor before witnesses. A continuation of the 
marriage must also be accepted in the following cases :— 

1. When it has been contracted before the expiration of the period 
of legal retirement, provided that this period has expired at the moment 
of conversion. 

2. In the case of a temporary marriage, where the parties have stipu¬ 
lated a term equivalent to perpetuity. 

3. When, at the time of conversion, the woman is in retirement, 
owing to a cohabitation due to error, at least according to our school. 
On the other hand, a marriage with a person within the prohibited degrees 
cannot continue after conversion ; though our school admits the validity 
of the marriage, where the husband is first converted and places himself 
in a state of Hiram, after which the wife is converted also, before her 
husband’s Hiram is over. 

4. When an infidel who possesses a free wife and a slave wife is con¬ 
verted at the same time as they are, he keeps the free wife, according to 
our school, but should dismiss the slave. ffMarriages of infidels con¬ 
tracted in conformity with their own laws are recognised by ours as 
valid ; though some jurists maintain that our law never admits the 
validity of these marriages, while others consider their validity is 
recognised only where upon conversion it appears that the parties may 
lawfully remain together, but otherwise they must be regarded as null 
and void ab initio . 

ffAn infidel who repudiates his wife three times and is converted 
to Islam can take her back again only after she has belonged to an 
intermediate husband. 

An infidel who promised at his marriage a specified dower according 
to our law, is liable for it even after his conversion if the marriage is 
not thereby dissolved as we have explained above. But if the dower 
consists of prohibited things such as wine and so on, and the marriage 
remains valid after conversion, then the three following cases must be 
distinguished:— 

1. Where at the moment of conversion the woman has already taken 
possession of the prohibited objects, she keeps them and can claim 
nothing further. 
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2. Where she has not yet taken possession, her husband owes her 
proportional dower. 

3. Where she has only partly taken possession she can claim for the 
rest a reasonable part of the proportional dower. 

A woman whose marriage has been dissolved, either by her conver¬ 
sion to Islam or by her husband’s conversion, may claim the specified 
dower promised, provided it consists of permissible articles, and that the 
marriage, followed by cohabitation, is not otherwise attackable. If 
not, she can only claim proportional dower. If cohabitation has not 
yet taken place, a distinction is made between the case where the dis¬ 
solution is a consequence of the wife’s conversion, and that where it is 
caused by the husband’s. In the first she can claim nothing, but in 
the second the husband owes her half of the specified dower promised, 
if consisting of permissible articles, and otherwise half of the proportional 
dower; all upon the condition already mentioned, that the marriage 
is dissolved solely by conversion and not from any other cause of 
nullity. 

The court may not refuse to pronounce judgment if one of the parties 
is an infidel subject of our Sovereign, *or even where both are so ; but 
should decide as if both were Moslems. 


Section 2 

An infidel who, at the time of his conversion to Islam, possesses more 
than four wives, should choose four to keep and dismiss the others ; it 
being understood that all the four embrace the faith, either at the same 
time as their husband or before the termination of their period of retire¬ 
ment, or that they are followers of some religion founded upon a holy 
scripture. Where, on the other hand, only four wives embrace the 
faith, either with him or before the termination of their period of retire¬ 
ment, they remain his lawful wives to the exclusion of the others, even 
though he has not yet cohabited with them. An infidel who, at the time 
of his conversion is bound by marriage to a mother and to her daughter, 
and has had commerce with both, must subsequently abstain from both 
the one and the other. His cohabitation with them is in this case 
prohibited for ever, even though they may be followers of a religion 
founded upon a sacred book, or may have embraced the faith. But if 
he has cohabited with neither, the daughter remains his legitimate wife ; 
though according to one author he may choose whichever he prefers. 
If he has cohabited -with the daughter only, she remains his lawful wife ; 
but if lie has cohabited with the mother only, then cohabitation with 
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both the one and the other is prohibited him for ever, though, 
according to one author, the mother may in this case remain his lawful 
wife. 

An infidel who, at the time of his conversion, is married to a slave 
who follows his example either immediately or before the end of the 
period of retirement, may keep her as his lawful wife, unless coition 
with her is prohibited him on other grounds ; but if the slave remains 
an infidel at the expiry of that term, separation takes place at once 
ipso facto. A convert married to several slave women who all follow 
his example either immediately or before the end of their period of 
retirement, should choose one to remain his wife ; but this choice may 
not fall upon one with whom cohabitation was forbidden him at the 
time of conversion. Of these he may keep none. A convert married 
to a free woman and several slaves who are all converted with him, 
either immediately or before the end of the period of retirement, should 
keep the free woman as his sole wife and dismiss the others. He may 
choose one of his slave women only if his free wife perseveres in her 
errors at the end of her period of retirement. Where the convert has a 
free wife who embraces the faith at the same time as himself, and where 
also his slave wives obtain their liberty and are then converted before 
the end of their period of retirement, it is as if at the time of his con¬ 
version he had only free wives, and he may at his choice select the four 
wives whom he wishes to keep. 

When signif} r ing his wishes upon this subject, the convert may uso 
the words : “ I choose you, 55 “ I confirm our marriage/ 5 “ I retain you, 55 
“ I wish you to remain 55 ; and he is considered to have implicitly chosen 
one of his wives if he repudiates her, fbut not if he pronounces against 
her an injurious assimilation or an oath of continence. The convert 
may not make his decision subject to any condition; nor may he go 
back upon his choice. If he should choose five wives instead of four, 
he must afterwards indicate the one he wishes to dismiss. All the wives 
of a husband who has become a Moslem have an equal right to main¬ 
tenance until he has decided which to retain. If he does not decide 
the court should force him to do so by imprisonment. Where a new 
convert dies before deciding, all his widows should observe the legal 
period of retirement; that is to say, a pregnant widow is in retirement 
until her churching ; a widow having no fixed courses, or a widow who 
has had no commerce with her husband, for four months and ten days ; 
a widow having regular courses, for three periods of purity, in all not 
less than four months and ten days. From the estate of a deceased 
convert must be reserved a sum sufficient to give his widows their due, 
when their respective rights have been ascertained. 
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Section 3 

Where husband and wife embrace Islam together, the husband’s 
obligation to maintain his wife is not interrupted. Where, on the con¬ 
trary, she is not converted before the expiry of her period of retirement, 
he owes her nothing for the interval during which she has not been of 
the same religion as himself. This, at least, was Shafii’s decision during 
his stay in Egypt. Where the woman’s conversion precedes the man’s, 
whether the latter takes place before the end of the period of legal 
retirement, or whether he continues in his errors, the woman may claim 
maintenance for the whole period of hor retirement. A wife who abjures 
Islam loses at the same time all right to maintenance, even though she 
returns to the faith before the expiry of her period of retirement; but 
a wife whose husband becomes an apostate continues to be maintainable 
by him during the whole of the period of her retirement. 


CHAPTER IV.—RIGHT OP OPTION, IPAP, AND MARRIAGE 

BETWEEN SLAVES 


Section 1 

Any one who becomes aware that he has married a person afflicted with 
madness, elephantiasis or leprosy has a right to renounce the marriage. 
The law makes no distinction as to which party has been deceived in 
this way. A husband may also renounce a wife he has just married, on 
perceiving that she is ratka or karna , and consequently unsuited for 
coition ; while a wife may renounce her husband on discovering him to 
be impotent or castrated. According to some authorities, however, a 
party possessing a defect discovered in the other has no right of option, 
Hermaphrodism alone does not give a right of option ; at any rate if 
the hermaphrodite inclines manifestly towards the sex declared. 

A wife’s right to renounce her marriage by reason of her husband’s 
defects is not limited to defects existing at the time of the contract, but 
extends to such as he may have acquired subsequently ; with the 
exception of impotence, for a husband who becomes impotent after 
cohabiting with his wife can no longer be renounced by her. As to the 
husband, according to the opinion of Shafii in his second period, he as 
well as the wife has a right of option for redhibitory defects, even though 
these only become manifest during marriage ; but in this case a right of 
option can never be exercised by the wife’s guardian. Nor can he do 
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this on account of castration or impotence existing at the time of the 
contract; but he can in the case of so-existing madness, felephantiasis 
or leprosy of the husband. In all cases redhibition during marriage 
should be exercised soon after the discovery of the defect. 

Renunciation of marriage on account of redhibitory defects previous 
to all carnal intercourse invalidates a woman’s right to dower. If, on 
the contrary, the renunciation takes place after consummation a dis¬ 
tinction must be made between proportional and fixed dower, fPro¬ 
portional dower is due whether the defects existed at the time of the 
contract, or whether they became manifest between the time of the 
contract and the first coition ; but in neither case must the party 
renouncing knowingly indulge in coition. fThe fixed dower is due only 
where renunciation is based upon defects ascertained after the first 
coition. It is due also if after that event the apostasy of one of the 
parties entails renunciation. In no case can the husband proceed against 
the person who has deceived him, whether for dower due in consequence 
of cohabitation, or for cancellation on account of redhibitory defects ; 
this is the opinion towards which Shafii inclined in his second period. 

Impotence, fand the other redhibitory defects, have no legal effect 
until brought before the court. Impotence should be accepted as true, 
not only upon the admission of the party in court, but also upon proof 
that such admission has been made elsewhere, fit may also be proved 
by the claimant’s oath, if the other party refuses to confirm his denial on 
oath. In whatever manner impotence has been proved, the court 
cannot immediately pronounce dissolution of marriage in consequence, 
but must grant the husband a year’s delay in which to acquit himself 
of the physical obligations resulting from marriage. On its expiry the 
wife may summons her husband a second time. If the husband alleges 
cohabitation with his wife in the interval he must confirm this assertion 
upon oath, otherwise the woman is sworn. If she takes the oath tendered 
her, or if the husband admits impotence, she can of her own accord 
declare herself to be free from the bonds of matrimony, though some 
maintain she has not this right yet, unless the court authorises it or has 
itself pronounced dissolution of marriage in explicit terms. If during 
the year’s probation the wife refuses to yield herself to coition, or if the 
husband cannot cohabit with her by reason of her sickness, or if she is 
imprisoned, the period during which the husband has been prevented 
from executing the order of the court is not taken account of. And the 
woman entirely loses her right to declare herself free on account of her 
husband’s impotence, after the year’s probation, if she is proved to have 
accepted him again f for to have granted him further delay. 

* Where there is a stipulation on the part of the husband that his wife 
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must be a Moslem, or on the part of one of the parties that the other must 
be of an undisputed genealogy, free, etc., dissolution does not take place 
ipso facto because the party is not of the quality guaranteed. If the 
party in question is of better condition than that stipulated for, no 
right of option exists ; otherwise either wife for husband may exercise 
this right. *Where the quality of Moslem or free woman has not been 
expressly guaranteed, but the husband merely had reason to believe the 
one or the other, he cannot renounce the marriage on perceiving sub¬ 
sequently that his wife is of another religion, provided that religion is 
founded upon some sacred book, or upon discovering that she is a slave ; 
provided always that cohabitation with her is not prohibited on other 
grounds. And similarly the wife, upon her side, after having consented 
to marry a man she believed was a suitable match for her, without 
making any express stipulation with regard to it, cannot exercise a right 
of option upon discovering that she has married a man of notorious 
misconduct, or that she has made an unsuitable match as regards her 
husband’s genealogy or profession. [On the other hand, if the woman 
discovers too late that she has married a man with redhibitory defects 
or a slave she may exercise a right of option.] 

Dissolution of marriage on the ground that a party does not answer 
to the conditions stipulated has the same result as regards dower and 
damages as dissolution on account of redhibitory defects, with this 
difference that in the case in question that the deceit must have existed 
at the time of the contract before it can become a ground for damages. 

According to those authors who do not admit a dissolution of 
marriage follows immediately ipso facto where the husband having stipu¬ 
lated that his wife shall be a free woman discovers afterwards that she 
is a slave, a child born before discovery of the truth is free, and the 
father owes his wife’s master the value of the child by way of damages. 
All this is without prejudice to his right of action against the person who 
has deceived him, if such action is permissible, and provided that it is 
not the master himself w T ho has duped him by giving him his slave in 
marriage as if she were a free woman. Consequently, the value of the 
child is only due where the father has been deceived by the master’s 
agent or by the slave herself; it being understood that deception on the 
part of the slave also entails her having to compensate her husband as 
soon as she has the means of doing so, though she cannot be seized for 
this purpose. If through no one’s fault the child is still-born, the 
husband owes nothing to his wife’s master. 

A woman who becomes enfranchised during her union with a slave, 
even a partially enfranchised slave, may claim a dissolution of marriage 
on this ground alone, *provided she takes proceedings at once. But the 
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court may allow this last rule to be departed from where the woman 
declares upon oath her Ignorance of the enfranchisement, and puts 
forward some probable ground for such ignorance, for example the 
absence of her master * *or where she declares that she was ignorant of 
her right of cancellation. Naturally an enfranchised woman whose 
marriage has been so dissolved, and who has not yet had commerce with 
her husband, can claim no dower ; but she can claim the fixed dower 
promised where the dissolution has been demanded by her in conse¬ 
quence of an enfranchisement subsequent to the consummation of the 
marriage. Where, on the other hand, she does not make use of her right 
of cancellation until after commerce with her husband, and bases her 
claim upon a prior enfranchisement, she can only recover proportional 
dower ; though some authorities allow her fixed dower in this case 
also. No right of option exists where the wife is only partially enfran¬ 
chised, or is undergoing enfranchisement by contract. Nor does it 
exist in favour of an enfranchised husband united in the bonds of matri¬ 
mony with a slave. 


Section 2 

Ijaj is an obligation recognised by law. It means that one must 
see to it that one’s father, ♦♦father’s father, or ♦♦mother’s father, do 
not take to evil courses, by coming to their assistance, if they have 
not sufficient means to procure a female companion. One may acquit 
oneself of this duty— 

1. By giving one’s father or grandfather enough for a free woman’s 
dower : 

2. by saying to them, “ Get married ; I will pay the dower 55 ; 

3. by contracting a marriage in their name, by virtue of an authorisa¬ 
tion from them, but promising dower on one’s own account; or 

4. by giving them a female slave, or the money necessary to buy one. 

The household expenses are also chargeable to the child or grand¬ 
child. The father or grandfather must be content with the way in 
which their child or grandchild wishes to discharge this duty. They 
cannot insist upon a legitimate wife if child or grandchild wishes to give 
a slave as concubine. Neither can they insist upon a particular person 
whose price or dower is very high ; but if they are in agreement with 
child or grandchild as to the sum, then it is for them to obtain for that 
sum the person they prefer. One is even bound to supply a new com¬ 
panion to father or grandfather, not only where the first marriage or 
concubinage has been dissolved by death, apostasy or redhibitory defects 
in the woman, fbut also where father or grandfather has repudiated his 
wife for some valid reason. Ifaf is obligatory only where a father or 
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grandfather needs a companion but has not the means to procure one. 
The fact of need is legally established by the declaration of the interested 
party, which does not require to be confirmed on oath. 

In no case may father or grandfather cohabit with a slave of child 
or grandchild ; though, according to our school, an infraction of this 
rule entails only an obligation to pay dower, and not liability to punish¬ 
ment for fornication. A child born of such prohibited commerce is 
free, and his father’s legitimate descendant; but if the contravention 
has been committed with regard to a slave of son or grandson already 
enfranchised by reason of maternity, the latter does not become the 
enfranchised slave of the father or grandfather because she has borne him 
a son. *But if she was not such an enfranchised slave to the son or 
grandson, she becomes so to the father or grandfather, who then owes 
the former her value plus dower, but not the value of the child, hi 
consequence a father or grandfather cannot contract a lawful marriage 
with a slave of his son or grandson ; fbut where the son or grandson 
becomes the owner of his father’s or grandfather’s wife, the marriage 
remains valid. One cannot marry a slave of a male slave who is under¬ 
going enfranchisement by contract; and where such male slave becomes 
owner of a female slave who is already his master’s wife, this marriage 
is ipsojacto dissolved. 


Section 8 

According to the opinion adopted by Shafii in his second period, a 
master who has authorised his slave to marry, is not obliged to under¬ 
take payment either of the dower or maintenance that the wife or children 
may claim. For those one may distrain upon what the slave gains by 
his ordinary work and also upon any accidental profits he may realise. 
In the case of a slave generally authorised, the profit he makes, fand 
even the capital furnished by his master, may be distrained upon for 
dower and maintenance. In the case of a slave who makes no profit 
and has not been generally authorised, both charges must be defrayed by 
him after his enfranchisement like a personal debt. Only one authority 
admits the master’s responsibility in this case. 

An authorisation to a slave to marry does not prejudice his master’s 
right to acquire his company on a journey even though the slave may 
be in this way prevented from fulfilling his conjugal duties ; but so long 
as the master does not take his slave on a journey, he should allow’ him 
to pass his nights with his wife. As to the master’s right to the slave’s 
services during the day, this exists only where the former has guaranteed 
payment of dower and maintenance, for otherwise he must dispense 
with the slave’s services, until the latter, by his labour, has gained enough 
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money for this purpose. If the master has guaranteed payment of dower 
and maintenance he may dispose of the slave’s services and pay him a 
reasonable salary, or else himself entirely undertake to defray the cost 
of dower and maintenance, whichever he prefers as being most 
advantageous. Some authorities, however, allow him no choice in the 
matter, but consider him obliged to pay dower and maintenance, unless 
he prefers to forego the slave’s services. A slave who, in contravention 
of the law, marries without his master’s authorisation, is personally 
responsible for proportional dower, if the marriage has been followed 
by cohabitation. One authority even considers that pajunent of the 
dower in such case is a real charge involving if necessary the seizure of 
the slave after his enfranchisement. If it is not the case of a male but 
of a female slave whom the master has given in marriage, the latter 
retains a right to the fruit of her labour during the day, but must sur¬ 
render her to her husband for the night, fin this case the husband is 
not liable for maintenance. fNeither is the husband obliged to accept 
an offer to remain with his wife in the master’s house, even though the 
latter may be willing to allot a room specially for the use of the new 
menage . A master may take with him a married female slave on a 
journey, but in that case her husband has a right to accompany her. 

Our school considers that there is no obligation on the part of the 
husband to pay dower to the master, if the latter has put the female 
slave to death, or if she has committed suicide, before the marriage has 
been really consummated. On the other hand, our school maintains 
the obligation of paying dower, if it is a free woman who has killed her¬ 
self in similar circumstances ; or if, instead of the master, it is another 
person who has killed the slave ; or if the slave has died an accidental 
death. In all these cases dower is obligatory as in the case of an 
accidental death after a first cohabitation with a wife whether free or 
not. The master who sells a married slave may retain the dower 
obtained for her ; and he may even keep half of it, if she is repudiated 
by her husband before cohabitation. Dower is not due if both parties 
belong to the same master. 


BOOK 34.—DOWER 


Section 1 

The Somia has introduced the practice of stipulating in the contract of 
marriage a fixed dower, though this stipulation is not rigorously 
necessary. Anything that may legally be sold may be made use of for 
dower. The husband who has promised a certain object as dower is 
liable for its loss before the bride has taken possession of it, as in other 
agreement, or according to one authority as if it were a deposit intrusted 
to him. If one admits, with the majority of jurists that a woman’s 
title to a certain object stipulated as dower is not absolute, but merely 
contractual, before possession of it has been taken, one cannot allow 
her any right to dispose of it by way of sale, until it has been actually 
delivered to her. 

From this principle it also follows :— 

1. That in case of accidental loss, before taking possession, a husband 
owes proportional dower ; and the wife cannot demand the value of the 
thing originally promised. 

2. That the woman is presumed to have taken possession, if she ' 
has herself caused the loss. 

3. That in case of loss caused by the fault of another person, she may 
either claim from her husband the payment of proportional dower, 
transferring to him her claim against the other person, or transfer to 
that other person her claim against her husband, and recover damage 
from that person. That is the doctrine of our school. 

Loss caused by the husband’s fault has the same consequences as 
accidental loss ; or, according to others, as loss caused by another per¬ 
son ; and where one has promised as dower two specified slaves, one 
of whom dies before possession is taken, our school considers the agree¬ 
ment as cancelled so far as the deceased slave is concerned. The wife 
then has a right of option, i.c. she may either renounce the promised 
dower, or accept the surviving slave. In the first case the husband 
owes proportional dower ; in the second he must compensate her for 
the loss of the dead slave by giving her, in addition to the surviving one, 
a reasonable part of the proportional dower. Our school also grants a 
right of option to the wife, if the specified object that forms the dower 
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lias been damaged by redhibitory defects, before taking possession ; but 
in these circumstances she may only choose between proportional dower 
and acceptance pure and simple of the defective objects. The husband, 
however, is never liable for accidental loss of produce from objects 
promised as dower, even where he may have been able to deliver them 
but have refused such delivery on the ground of his liability for the 
execution of the contract. Nor does our school consider him obliged 
to pay any indemnity for the use he may make of the promised object- 
before delivery, e.g. by riding an animal included in the dower, or using 
it in any other way. 

On the other hand, the woman is not obliged to place herself at her 
husband’s disposition, until she has taken possession of the dower, at 
any rate when this consists of certain definite objects, and the parties 
have not stipulated any time of payment, f Where, on the other hand, 
dower is promised by a certain date, she cannot refuse cohabitation, on 
the ground that she has not yet taken possession, even though the 
time may have expired. In a case where the two parties have stipulated 
that neither shall be obliged to perform the duties resulting from the 
marriage contract, before the other has done so, it is the husband, accord¬ 
ing to one jurist, who should begin by delivering the dower ; while, accord¬ 
ing to another, neither party can oblige the other to begin by fulfilling his 
or her engagements, but the one that begins can oblige the other to 
comply also. *But most authorities maintain that under these circum¬ 
stances the parties should jointly fulfil their obligations ; that is to say 
that the husband should begin by depositing the dower with some 
person of irreproachable conduct, the wife should then place herself at 
her husband’s disposition, and after this tho depositary should hand 
her the dower. A woman who, in spite of this stipulation of joint ful¬ 
filment, does not insist upon her husband’s beginning by paying the 
dower, may claim it as soon as she has placed herself at his disposition ; 
but if the husband' does not accept her offer immediately upon 
her declaring her readiness, she may change her mind and refuse to 
surrender herself to him until he has discharged his pecuniary obliga¬ 
tion. Where, on the contrary, the husband has immediately accepted 
cohabitation, his wife can mo longer draw back. If the husband 
in spite of a stipulation of joint fulfilment, begins by paying, the 
woman must place herself at once at his disposition ; and, accord¬ 
ing to the authority who considers the husband bound to pay in any 
case, lie may oven claim back the dower if she refuses without valid 
excuse. Finally, on insisting that his wife place herself at his disposition, 
the husband should at her request allow her a little time for her marriage 
toilet. The length of this delay may be fixed, if necessary, by the 
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court, but must not exceed three days. A wife can never insist upon 
any delay on the ground that her menstrues arc not yet finished ; but 
a minor and a sick woman are not obliged to surrender themselves to 
their husband before being physically capable of fulfilling their conjugal 
duties. 

A wife’s right to dower becomes irrevocable by the fact of copulation, 
even where this is a prohibited act, e.g . during menstruation. The right 
becomes irrevocable also upon the death of one of the parties ; but not, 
according to the opinion of Sliafii in his Egyptian period, by the fact of 
the wife’s having crossed the threshold of the bridal chamber without 
giving herself to the work of the flesh. 


Section 2 

A husband who has promised for dower things that cannot form the 
basis of a contract, e.g . wine, a free man, or something usurped, owes 
proportional dower, or, according to one jurist, the value the wine 
would have if it were vinegar, the man would have if he wore a slave, 
or the usurped thing would have if it had remained in the possession 
of the rightful owner. *A promise to give something of which one 
is the rightful owner and also something usurped is null as regards 
the latter but valid as to the former, without prejudice to the wife’s 
right— 

1. To renounce the two promised objects, and claim proportional 
dower, or, according to one authority, the value of the two promised 
objects ; or 

2. To accept the object that may lawfully form the basis of a contract, 
plus a reasonable part of the proportional dower, in compensation for 
the loss of the other object. 

Only one authority maintains that she must in all cases be content 
with the lawful object and nothing more, unless she prefers proportional 
dower. 

By stipulating as follows : “I give you my daughter in marriage, 
and I also give you these clothes, if you will give me this slave here,” 
one has legally combined a marriage, *a dower and an exchange, the 
slave constituting partly an equivalent for the clothes, and partly 
proportional dower. On the other hand, a stipulation “ that the woman 
shall bo given in marriage for a thousand pieces of money, which pieces 
belong or shall be given to her father,” does not constitute, according 
to our rite, a legal promise of fixed dower ; such a stipulation, though 
not affecting the validity of the marriage, obliges the husband to pay 
proportional dower. 
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A marriage cannot be concluded by granting one of the parties a 
conventional option of cancellation within a certain time ; *but if such 
option has been stipulated, not with regard to the marriage itself but 
with regard to the dower, this clause only is null, while the marriage 
remains valid. As to tho other conditions that may be added to a 
marriage contract, it is necessary to distinguish— 

1. Conditions already implicit in the law relating to marriage, 
and such as are without any object. Both are considered as of no 
effect; but the marriage and tho stipulation as to the dower remain 
valid. 

2. Conditions inconsistent with the precepts of the law relating to 
marriage. Such are illicit, and havo tho effect of invalidating the 
stipulation as to dower ; but they leave the marriage intact, so long as 
they are not incompatible with the fundamental object of that institu¬ 
tion. Among such conditions are reckoned, for instance, a stipulation 
that the husband cannot take another wife so long as he is married to 
the first, or a stipulation that he is not liable for maintenance. Where, 
however, these conditions are incompatible with the fundamental object 
of marriage, e.g . a stipulation that would deprive a husband of his right 
of cohabitation with his wife, or a stipulation that he would repudiate 
her, the marriage itself is null and void. 

*If, when marrying several wives at once, one promises a joint 
dower, the contract is illegal so far as concerns the dower, but the 
marriage remains intact, and each wife may claim proportional dower. 
*It is the same where a guardian concludes a marriage for his ward, 
while granting the bride a larger dower than she could claim as pro¬ 
portional dower ; or where the father or grandfather, who may legally 
dispose of a gkl’s hand without asking her consent, stipulates for her a 
dower less than her proportional dower. When the parties agree in 
secret upon a certain dower, but declare publicly that they have agreed 
upon a larger dower, it is the dower which they really have in view that 
the husband should pay, at least according to our school. A marriage 
is null and void where a woman’s guardian, after receiving from her a 
request to give her in marriage for a thousand pieces of money, gives her 
in marriage for a less sum. And similarly, where the woman has given 
her guardian no instructions as to dower, but he has stipulated for a sum 
inferior to her proportional dower. A single authority has maintained 
that in this case the marriage remains intact, but the stipulation is void 
and the woman can therefore insist upon proportional dower. [*In 
both of the two cases cited the marriage is valid ; but the husband owes 
proportional dower.] 
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Section 3 

When a woman whose intelligence is sufficiently developed for her 
to manage her property, asks her guardian to give her in marriage with¬ 
out dower, and he therefore refuses the dower offered by the husband, or 
does not stipulate one, this act is considered as a perfectly legal liberality. 
This is also the case where the master gives in marriage one of his female 
slaves, declaring at the same time that he wants no dower for her. But 
a free woman whose intelligence is not yet sufficiently developed for her 
to manage her property, cannot be legally married without stipulating 
some dower, even with her consent. *However, this remission of dower 
has this result only, that the husband owes his wife nothing in virtue of 
the marriage contract ; but it does not prevent him from owing pro¬ 
portional dower if the marriage is consummated, fto be assessed accord¬ 
ing to the woman’s condition at the time of the contract. A free woman 
thus given in marriage without dower, may also insist upon her husband 
assigning her a dower before cohabitation ; and she need not place 
herself at her husband’s disposition until it has been so assigned, fand 
delivered. It is also rigorously necessary that the wife should declare 
herself to be satisfied with the dower assigned her by her husband ; *but 
the law does not require that the two parties should know exactly the 
amount that the woman would be able to claim as proportional dower. 
Under these circumstances the husband can validly assign a fdower 
within a certain time, or of an amount exceeding proportional dower. 
Only a few authorities have expressed the opinion that dower assigned 
in this way upon the wife’s demand cannot exceed her proportional 
dower in the case where both dowers would consist in things of the same 
kind. If the husband refuses to assign his wife a dower under these 
circumstances, or if the two interested parties cannot come to an agree¬ 
ment upon the subject, the court must determine the amount in money 
current in the locality, and this amount can be claimed immediately. 
[The court can only give judgment for an amount that would appear 
to it to be reasonable as proportional dower ; it should first therefore 
ascertain the amount of this latter.] 

fA third party cannot lawfully assign a dower to a woman whose 
guardian has not stipulated for one, even though such person may be 
willing to pay it from his own property. 

Dower assigned by the husband or determined by the court is subject 
to the same rules as ordinary fixed dower, that is to say that half is due 
upon repudiation before cohabitation, while nothing is due upon repudia¬ 
tion not only before cohabitation but even before assignment of the 
dower. * Death of one of the parties before cohabitation or assignment 
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tikes place does not make proportional dower obligatory. [*On the 
contrary, in this case proportional dower would really be due.] 

Section 4 

“ Proportional dower ” is the amount a woman may claim as dower 
in due proportion to the dowers stipulated or obtained by other women 
of. the same condition. It is estimated— 

1. According to the genealogy of the person in question, i.c . according 
to the dowers granted to the women who are the nearest agnates of the 
man from whom she derives her origin, such as her whole sister, her sister 
on the father’s side, the daughters of her whole brother or brother on 
the father’s side, her father’s sisters, and so on. If there are no agnates 
who are women, or if they have not yet been given in marriage, or if 
their dowers are unknown, their relatives on the mother’s side, such as 
mother’s mother or sisters, are taken into consideration. 

2. According to the wife’s age, mental faculties, wealth, virginity, 
or otherwise, and in general all qualities usually appreciated in a spouse. 
If a wife has special qualities or defects, that give her greater or less 
value than her relations, she must also be granted a dower either greater 
or less as the case may be. The fact that one of her female relatives 
consented to receive an exceptionally small dower ought not to bo taken 
into consideration ; but the fact that they usually consent to receive a 
smaller dower when given in marriage to a member of the family ought 
to be so. 

Proportional dower is ahvays due after an illegal marriage follov r ed 
by coition. In this case the amount is estimated according to the value 
of the woman upon the day the coition took place ; or where cohabita¬ 
tion is prolonged, according to the highest value the woman had during 
the whole period she was in her husband’s house. 

[Prolonged cohabitation in consequence of an error as to the validity 
of the marriage obliges the husband to pay only a single dow T er ; but if 
the error arose from several successive causes, c.g. if the liusband co¬ 
habited with his w r ife at first under the belief that he had married her, 
and afterwards under the belief that she was his slave, ho owes as many 
dowers as he has committed errors. Cohabitation with a usurped slave, 
or with a person forced to undergo forbidden carnal intercourse, has for 
effect that the woman may claim as many dowers as there have been acts 
of coition. Cohabitation, however, even prolonged, between a father 
and his son’s slave, between the joint owner of a slave and that slave, 
or between a master and bis slave undergoing enfranchisement by con¬ 
tract, necessitates payment of a single dower only ; though there are 
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some authorities who admit even in these circumstances a plurality of 
dowers, unless where there has been no separation between the acts of 
coition.] 


Section 5 

A separation of the parties lief ore the consummation of the marriage, 
either at the wife’s instance, or in consequence of some fact for which 
she is responsible, e.g. a dissolution of marriage by reason of redhibitory 
defects in the wife, puts an end to the husband’s obligation to pay dower. 
Where separation before consummation has been caused, either by an 
act of the husband, such as repudiation, conversion, apostasy, anathema ; 
or by reason of some third party, as relationship through fosterage, 
caused by an act of the mother of one of the parties ; the husband is 
always liable for half the dower which the wife could have claimed had 
the marriage remained intact. The obligation to leave to the wife 
half the dower is explained by some authorities in this way that tho 
husband has the right to renounce the marriage at the price of this 
sacrifice ; ffbut most jurists maintain that the half reverts to him ipso 
facto upon repudiation, etc. 

Any increase derived from the (lower after the separation belongs 
half to the husband, and if the wife separated from her husband has 
already taken possession of tho dower, she must indemnify tho husband 
if the dower has perished while in her possession. This compensation 
takes place by replacing the perished objects by other similar ones, if 
they are sold by measure or weight, or otherwise by paying their value. 
If the objects that form the dower have not perished but have merely 
become deteriorated while in the wife’s possession, the husband can 
none the less recover the half if he is satisfied with that, or he can 
abandon the whole of the dower as it is to the wife, and claim half the 
value it had before deterioration. Deterioration before the wife has 
taken possession results under these circumstances in obliging the 
husband to be satisfied with half the dower as it is ; but if this deteriora¬ 
tion has been caused by a third party from whom the wife has recovered 
damages, she should give over half of this to her husband. As to increase 
derived from the dower before the separation of tho parties, the wife 
profits by it where the increase has a separate existence from the 
principal object ; but where this increase remains united to the principal 
object then half of it goes to the husband if the wife prefers to let him 
have his half in kind, but if she prefers to give him half of the original 
value she alone profits by the increase. The husband must in all cases 
respect the wife’s decision as to this. Where an object that forms part 
of a dower has become both ameliorated and deteriorated before 
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separation, e.g . if a palm tree lias grown, or a slave become older or learnt 
a new trade, but has also become tainted with leprosy, the husband 
becomes part owner, i.e. owns half the object, if the interested parties 
agree to settle the account in that way, otherwise he receives only the 
original value of the half that reverts to him. The sowing of a field is 
considered a deterioration, its mere ploughing an amelioration. The 
pregnancy of a slave or of an animal counts as botli profit and loss, 
though according to some jurists that of an animal is pure profit. 

The production of a spathe on a palm-tree is considered as an increase 
that remains united to the principal object. Where a palm-tree forming 
a dower already at the moment of separation bears fertilised fruit, the 
wife is not obliged to pluck them, and if of her own accord she does so, 
she indicates by this her desire that the tree shall half belong to her. 
When, under these circumstances, the husband does not oppose the 
wife’s request that only half the palm-tree shall be given him provided 
the fruit are not plucked before the season, jthe wife cannot draw back 
from her proposal and must gather the fruits, while the tree becomes 
the joint and undivided property of the pair. When, on the other hand, 
it is the husband who makes the suggestion, the wife’s consent does not 
prevent his changing his mind, and paying her half the value of the tree ; 
provided always that the ownership of the half of the tree is never 
vested in the husband, so long as the party that has a right of option 
has not yet decided. 

By “ original value of dower ” is understood the minimum value of 
the object between the day when dower was promised and the day the 
wife took possession. 

Where a husband has promised his wife, in place of dower, to teach 
her the Koran, and where, by a repudiation before the instruction is 
complete, the fulfilment of this promise is impossible, then he owes her 
proportional dower ; or, if the marriage has not been followed by co¬ 
habitation, only half. 

A woman repudiated before consummation of marriage, who has 
already transferred the ownership of the dower of which she had taken 
possession, owes her husband half the value of what she received ; fbut 
if she has lost the dower and then regained it, it is on the original object 
itself that the husband may make good his claim. 

*A woman who gives her husband her dower after receiving it, and is 
afterwards repudiated before consummation, still none the less owes 
him half of what she received ; and by virtue of the same principle a 
wife who has given her husband only half of what she received, owes 
him the half of what is left, plus a quarter of the whole dower. Another 
jurist, however, allows the husband in these circumstances only the half 
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of the remainder, while according to a third he may choose between half 
the whole amount of the dower, and half of the remainder plus a quarter 
of the whole. Where, on the other hand, the dower does not consist in 
a particular object but in an obligation on the husband’s part, our school 
allows him nothing if, in the above circumstances, his wife has rendered 
it to him. According to the opinion adopted by Shafii in his second 
period, the wife’s guardian can never give up the rights set out in this 
section. 


Section 6 

A woman repudiated before *or after consummation of marriage, to 
whom the law does not allow half do we]*, may demand a pecuniary 
indemnity called motah. This is so also in the case of separation, at 
any rate when this separation is not the result of anything for which the 
woman is responsible. It is recommended that the motah should never 
be less than thirty drahms, and where the parties cannot agree as to the 
amount of the motah , the decision rests with the court, which should 
take into account the condition of both the litigants. Some authorities, 
however, maintain that the court should have regard to the husband’s 
condition only ; some only to that of the wife ; others admit no legal 
minimum, provided that the motah consists of something that can form 
the basis of a legal obligation. 


Section 7 

In case of proceedings as to the amount or the quality of the dower, 
the court should, in default of proof, administer an oath to the parties, 
and, if necessary, to their respective heirs. Where both sides take an 
oath, the law presumes that no fixed dower has been legally promised, 
and consequently the husband owes proportional dower. fThe same 
rule applies to the case where the wife maintains in court that her 
husband promised her a specified dower, and he denies it. flf the wife 
alleges in court the existence of the marriage and the promise of a pro¬ 
portional dower ; while the husband admits the marriage, but denies 
the promise of dower, or says nothing upon this head ; the court should 
ask him to repeat his defence more precisely. If he then mentions an 
amount inferior to the proportional dower demanded by his wife, the 
general rule must be followed and an oath administered to both parties. 
But if the husband still denies the promise, or says nothing, the oath is 
administered to the woman only, and judgment entered according to her 
demand, fin the case where proceedings are taken about the amount 
of dower, not between the husband and wife, but between the husband 
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and the guardian of a minor or the curator of a lunatic, the rule 
mentioned above as to the mutual oaths of the parties is observed all 
the same. Where a wife alleges that her husband married her on such 
and such a day for a thousand pieces of money, and again on another 
following day for the same amount, he owes two thousand if the two , 
contracts are established, either by an admission on his part, or by other 
proof. When the husband, in these circumstances, admits the two 
contracts, but denies his liability, either on the ground that he has not 
cohabited with his wife at all, or on the ground that he did not do so 
after one of the two marriages, and confirms this statement on oath, 
the presumption is in his favour, but he loses his right to recover half 
the dower he has paid. But if he asserts that on the second occasion he 
was merely repeating the words of the former contract, without intending 
to conclude a second marriage, this means of defence is not admissible. 


Section 8 

The marriage feast is an institution of the Sonna. According to one 
authority its observance is strictly necessary ; and some even raise this 
idea to the rank of a dogma. An invitation to a marriage feast 
should be accepted as if it were an individual obligation, or, according 
to others, as one for which the Moslem community is collectively 
responsible. Some jurists, however, consider such acceptance merely 
as an obligation introduced by the Sonna, i.e . of the same nature as the 
marriage feast itself. Whatever may be its nature the obligation exists 
only under the following conditions :— 

1. That the invitation is not only sent to rich persons from whom a 
present may be expected. 

2. That the invitation is for one day only ; for if the invitation 
mentions three consecutive days, the guests may excuse themselves 
from attending on the second day ; while it will be even blamable in 
them to accept the invitation for the third daj T also. 

3. That the invitation is not accepted from fear, or as a thing to bo 
proud of. 

4. That one is not afraid of meeting among the guests some one from 
whom one has received an injury, or with whom it is not fitting for one 
to appear in the same gathering. 

5. That the feast is not accompanied by illicit amusements ; unless 
one feels assured that one’s presence will cause the shocking objects to 
be banished. By 4< shocking objects ” are to bo understood, c.g . silken 
carpets, representations of animals upon the ceiling, walls, cushions 
along the walls, curtains or garments ; but such representations may 
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lawfully be depicted upon the floor, and upon carpets or cushions spread 
upon the floor. One may even depict upon the ceiling or the walls 
images of animals without heads, or representations of trees. For it is 
only forbidden to dopict living things in their natural state. 

Fasting is no reason for refusing an invitation to a wedding feast ; 
and so far as regards a supererogatory fast, it is even preferable to break 
it if one’s absence is likely to embarrass the host. 

The guests should eat of the dishes offered them, without saying any¬ 
thing. They must not put their fingers in the dishes except to take out 
a piece of food offered to eat, unless it be from some motive that they 
know the host will approve. They may blamelessly throw pieces of 
sugar, etc., at the newly married pair. They may even pick up age in 
what thev have thrown : but it is better not to. 

t 7 




BOOK 35.— SHARING OF THE HUSBAND’S FAVOURS; 
AND DISOBEDIENCE OF WIVES 


Section 1 

The husband should distribute his favours equally between his wives. 
If ho falls into the habit of passing the night with one of them, he should 
do so with the others in rotation; but it is not considered a sin if he prefers 
to sleep by himself, whether lie has many wives or only one. But this 
permission granted to the husband to sleep apart gives him no right to 
neglect his wives ; in that case it would be blamable. A wife who is 
sick or ratka or karna, or who has menstrues or lochia that prevent 
coition, does not on that account lose her right to receive her husband 
in her turn ; but a disobedient wife cannot claim this right. 

A husband who has no room reserved for himself alone must visit 
his wives in their own rooms ; and this is the preferable course even where 
he has a particular room to himself, though strictly speaking he may 
then make his wives come to him in rotation. But he is forbidden— 

1. fTo go and see one of his wives in her room, and make another 
come to his room, unless for some adequate reason, e.g. where the former 
is lodged nearer to him than the latter, or where he is afraid to make 
the former cross a garden or a road, or on account of her youth, etc. 

2. To instal himself in the apartment of one of his wives, and there 
receive the visits of the others in rotation. 

3. To lodge two wives in the same room, unless with their consent. 

The husband may arrange as ho pleases the way in which ho visits 

his wives in turn, whether ho goes in the morning and stays till next 
morning, or goes in the evening and stays till next evening; in any 
case it is the night that constitutes the essential part of the visit, and the 
day is merely an accessory. The only exception is for a husband whose 
occupation is at night, for instance, a watchman, in which case the rule 
is inverted. Where the night constitutes the basis of the visit, the 
husband should not leave the wife whoso turn it is during the night 
to visit another wife, except in case of necessity, e.g. if the latter becomes 
dangerously ill. Even then, if the absence is prolonged, the wife whose 
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turn it was should be afterwards compensated. During the day, how¬ 
ever, the husband may go to his other wives, not only in case of necessity, 
but for any purpose, to arrange his things, etc., provided his absence is 
not excessively prolonged, flf during tho day one leaves tho wife 
whose turn it is, to make a necessary visit into the room of another, one 
need not compensate the former, provided always one does not have 
connection with the latter, though there is no objection to caressing 
her. f f But where, on the other hand, one leaves the wife whose turn it 
is to go and see another without adequate motive one must always 
compensate tho former ; though in general one is not obliged to pass an 
equal portion of the day with one’s wives when visiting them in rotation. 

The husband may regulate the duration of each periodic visit as he 
pleases, provided that the visits aro not for less than one night and one 
accessory day, and provided, according to our school, that they are not 
for more than three nights and three days. It is to be recommended 
not to exceed the minimum, ffOn the other hand, tho husband may not 
himself choose which wife shall have the first turn, for this must be 
decided by lot. This rule, however, has been brought into question by 
some jurists who maintain that the husband may himself lawfully 
indicate in what order he shall periodically visit his wives. He may 
not grant to one of his wives a longer visit than he pays the others ; 
except that a free wife may demand that her husband shall remain 
twice as long during each visit to her than with a slave wife ; and with 
the further exception that if he takes a new wife he must be with her for 
seven consecutive nights if she is a virgin, or if otherwise, for three; and 
in both these cases he owes no compensation to his other wives. Finally, 
the Sonna has introduced tho practice of allowing a new wife who is 
not a virgin the choice between three nights without subsequent 
compensation to the other wives, or seven nights with such com¬ 
pensation. 

A wife who starts alone upon a journey, without being authorised 
to do so by her husband, should be considered as a disobedient wife 
who consequently cannot demand upon her return that her husband 
shall make up for the visits she has lost by her absence. When, on the 
contrary, she has undertaken the voyage with her husband’s authorisa¬ 
tion, one must distinguish, so far as concerns compensation, between 
a journey undertaken in the husband’s interest or in the wife’s. In the 
former case she should be subsequently compensated; in the latter, 
Shafii, during his Egyptian period, rejected compensation. A husband 
may not select some of his wives to accompany him upon a change of 
domicile ; but in all other cases of change of abode, ^whether for a long 
or a short journey, he may be accompanied by some of his wives, chosen 
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by lot. Ho need not afterwards compensate those that remain behind 
unless at the end of his journey ho makes a prolonged stay, in which case 
he must do so for the length of that stay, fbut not for the time occupied 
in the return journey. 

A husband may decline to allow one of his wives to transfer to another 
her right to his favours, but when he has consented, and one wife has 
renounced her rights in favour of another specially designated, he must 
pass with the latter all the nights which he would have passed with both. 
In these circumstances some authorities allow the husband to let the 
ordinary visit follow immediately upon that which is the result of this 
renunciation, even where these visits do not come next to one another in 
the usual order of rotation. Where a wife renounces her rights generally 
in favour of all the other wives, the husband should share his nights 
equally with the others ; where she renounces in favour of the husband 
the latter may dispose of these free nights as he pleases ; though, 
according to some jurists, ho must even in this case observe an equal 
distribution. 


Section 2 

At the first indication of disobedience to marital authority a wife 
should be exhorted by her husband without his immediately breaking 
off relations with her. When she manifests her disobedience by an act 
which, though isolated, leaves no doubt as to her intentions, he should 
repeat his exhortations, and coniine her to her chamber, but without 
striking her. [*He may have recourse to blows, even where disobedience 
is manifested by an isolated act.] Only where there are repeated acts 
of disobedience may a husband inflict corporal chastisement. 

A husband who keeps from his wife what she may legally claim, 
e.g. refuses her her proper turn in his visits, or does not give her 
sufficient for her necessary maintenance, should bo ordered by the court 
to fulfil his obligations. A husband of a worrying temperament, or one 
who treats his wife harshly without her giving him any cause for it, 
should first receive an exhortation from the court, and if this is without 
result must undergo what correction the court may think fit. Where 
husband and wife accuse each other, the court should appoint some 
reliable man to ascertain the facts of the case. The latter, after hearing 
what both parties have to say, should take whatever measures are 
rendered necessary by the circumstances in order that the party in the 
wrong may for the future perform his or her duty towards the injured 
party. In a case of very grave discord the court should appoint two 
arbitrators, one from the husband’s family and one from the wife’s, 
who should then arrange the matter as if they were the agents of the 
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parties ; or, according to one jurist, by virtue of their nomination by 
the court. If they are considered as agents, the interested parties must 
approve their nomination, and the arbitrator for the husband must be 
authorised by him to pronounce repudiation, or to accept compensation 
for a divorce ; while the arbitrator for the wife should be authorised by 
her to offer compensation for a divorce, or to accept repudiation, also 
for a compensation. 



BOOK 36.—DIVORCE 


Section 1 

Divorce is the separation of husband and wife for a compensation paid 
by the wife, whether the husband uses the word “ repudiation ” or the 
word “ divorce.” Divorce is permitted only to a husband who can law¬ 
fully repudiate his wife. Thus a slave or a man legally incapable by 
reason of lunacy can divorce only on condition that the master or 
curator receive the compensation paid. A female slave may claim a 
divorce even without her master’s authorisation, whether the com¬ 
pensation consists in some obligation on her part or in some particular 
object. If it consists of some particular object the divorced slave is 
personally responsible to her former husband for proportional dower ; 
or, according to one authority, for the value of the object she has 
promised. Where her master has authorised the slave to obtain a 
divorce he may either designate a particular object as compensation 
or fix the amount of the obligation she may contract t owards her husband 
with this object. In the former case the husband may claim the object 
as his property, in the latter he may recover the amount from the 
slave’s subsequent earnings, if she has not exceeded the limits of the 
authorisation. Where the authorisation has been given without any 
restriction as to the amount, compensation will still be paid from the 
slave’s future earnings, and will consist of the proportional dower of 
the slave in question. When a husband proposes a divorce or a repu¬ 
diation for a thousand pieces of money to his imbecile wife, her accept¬ 
ance merely operates as a revocable repudiation; if she refuses the offer, 
she is not repudiated. On the other hand, a woman may lawfully obtain 
a divorce upon her death-bed, in which case the compensation is a debt 
due from the estate, unless it exceeds the proportional dower, when the 
excess becomes a charge upon the third of which she may dispose. *A 
revocable repudiation does not prevent a woman claiming a divorce, 
but an irrevocable one does. 

Compensation has neither a maximum nor a minimum. .It may 
consist of an obligation on the part of the wife, or of some particular 
thing, or even of the use of such thing. But a woman who has promised, 
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e.(j. tin unknown thing, or a quantity of wine, owes proportional dower, 
instead of the compensation agreed upon. However, according to one 
jurist, the promise of a quantity of wine obliges the woman to pay its 
value instead. 

Divorce may be effected by means of an agent, both on the one sido 
and on the other ; but the husband’s agent may not consent to a divorce 
for a less sum than that fixed by his principal, nor for a sum less than 
the proportional dower where his principal has given him no instructions 
upon the matter. Where the agent has not observed this rule there is 
no divorce, nor repudiation ; though one authority maintains that in 
these circumstances the divorce holds good and proportional dower 
is due ipso facto . Where the wife’s agent has been authorised by her 
to offer a thousand pieces of money as compensation, and lie has done 
so, the divorce is of course valid. And this is so also where the agent 
has promised two thousand pieces instead of one thousand, saying that 
he was acting in accordance with his instructions ; but in that case 
the compensation is ipso facto reduced to the amount of the propor¬ 
tional dower; or, according to one authority, either to the sum fixed 
by the wife, or to the proportional dower, whichever is most advan¬ 
tageous for the husband. If the wife’s agent effects the divorce upon 
his own responsibility, the act is considered as done by a third party, 
that is to say that the agent is personally responsible for the compensation 
promised. *If the agent omits to declare his capacity as agent, or the 
fact that he is act ing upon his own responsibility, the wife owes the amount 
of compensation she had authorised her agent to offer, and the balance 
offered is owed by the agent. An infidel subject of a Moslem prince, a 
slave, and a person legally incapable through imbecility, may act as 
agents for offering or accepting a divorce ; but legal incapacity prevents 
an agent from taking possession of the compensation. fA husband 
may lawfully appoint a woman to be his agent for divorce or repudia¬ 
tion. Rut husband and wife may not appoint the same individual 
to represent them in a divorce ; though some jurists allow this. 


Section 2 

Separation in terms of a divorce is really a repudiation, and this 
must be taken into consideration where it is a question of the necessity 
of an intermediate husband, if one desires to remarry the woman in 
question. One jurist, however, maintains that a divorce has the same 
consequences as a dissolution of marriage for redhibitory defects, 
which means that in his opinion a divorce does not count as a repudia¬ 
tion, as regards the necessity for an intermediate husband. 

Y 
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According to those authorities who consider divorce us really re¬ 
pudiation, the word “ dissolve ” should be considered as an implicit 
term for describing divorce, f but the word “ ransom ” is, according to 
them, the equivalent of divorce ; while the jurist who likens it to a 
dissolution of marriage for redhibitory defects is of a contrary opinion. 
According to the former theory, that divorce is repudiation, ftlic wife 
owes the husband as compensation the amount of the proportional 
dower, unless there is some special stipulation as to the amount. This 
theory considers also that the divorce is valid even though pronounced 
in terms that imply repudiation, provided that such is the intention; 
and even though use is made of some other language than Arabic. It 
is considered that a divorce is implied whore the husband says, “ I sell 
you yourself for so much,” and the woman answers, “ I buy myself.” 

Where the husband begins by making the offer, and adds the amount 
of compensation, e.g. by saying, “ I want to repudiate you,” or “ I 
want to divorce you for so much,” it is in any case a conditional offer 
to effect a bilateral agreement, even according to the theory that con¬ 
siders divorce equivalent to repudiation. Consequently the husband 
can always withdraw his words, so long as the wife has not declared 
her acceptance of the offer made her. Moreover, the law requires that 
in these circumstances acceptance must be declared before any consider¬ 
able interval has elapsed from the time of the offer. The acceptance 
must relate to the offer. Thus there is no divorce where the husband 
says, “ I want to repudiate you for one thousand pieces of money,” and 
the wife accepts, replying, “ It is agreed, but for two thousand,” or 
vice versa . Nor is there any divorce where the husband says, “ I wish 
to repudiate you three times for one thousand pieces of money,” and 
the wife answers, “ I only accept one for a third of that amount ,” But 
where, on the other hand, there is no essential difference the divorce is 
valid. Thus if the husband says, “ I wish to repudiate you three times 
for a thousand pieces of money,” and the wife answers, “ I accept ono 
repudiation for that sum,” he has legally repudiated her thrice for the 
amount declared. When it is not a conditional offer of divorce that the 
husband makes, but a conditional divorce that he pronounces, saying 
for exainplo, “ when you give mo,” or “ when you have given me,” the 
law allows no retractation on his part. In this case verbal acceptance 
is not required nor even immediate payment. The words “ if you give 
me,” or “ when you have given me,” bring about identical legal conse¬ 
quences, except that they require payment to be made as soon as possible. 
If, instead of the husband, it is the wife who has taken the initiative 
in asking to be repudiated, and the husband has consented ; this is a 
bilateral contract of the same nature as a piece of job work. In this 
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case the wife may withdraw her request at any time before her husband 
has granted it; and he must make up his mind as soon as possible, 
otherwise the offer is considered as ipso facto withdrawn. A request 
on the wife’s part “ to be repudiated three times for one thousand pieces 
of money/’ granted by the husband for one repudiation only, and for 
a third of the amount, results in the woman being only once repudiated. 

A divorce, or a repudiation for compensation, is never revocable, 
unless the parties have reserved this right ; but such a reservation 
ipso facto annuls the stipulation as to the compensation. Only one 
authority considers, even where there has been this reserve, that the 
divorce has the effect of an irrevocable repudiation, and maintains that 
the wife owes proportional dower in addition. When a wife, after 
requesting to be repudiated for a certain amount, abjures Islam, and 
does not retract her error beforo the end of her period of legal retire¬ 
ment, she is considered to have lost hor status as wife by the fact of 
apostasy, and owes nothing as compensation, whether her husband 
has or has not granted her request, and whether the marriago has or 
has not been consummated. But where the wife has returned to the 
faith before the expiry of her period of retirement ; she is considered 
as repudiated for the sum offered ; at least if the husband has in the 
meanwhile granted her request. A divorce is not rendered invalid 
because offer and acceptance are separated by some unimportant 
words. 


Section 3 

The following words on the part of a husband : “ You are repudiated 
and you owe/’ or “ you owe me so much,” constitute merely a revocable 
repudiation, unless the wife has herself previously asked to be repu¬ 
diated and offered the samo amount as compensation. It does not even 
matter whether the wife accepts the offer made to her by the husband, 
for in any case the phrase does not imply that the money is due by her 
as compensation, fOnly where the husband afterwards declares that 
he meant definitely to repudiate his wife for the amount mentioned, 
and she accepts this subsequent explanation, must she be considcied 
as divorced. Where the wife has begun by asking for repudiation for a 
compensation, the above phrase is considered as a favourable reply to 
her request, and she is consequently divorced. According to our school 
the phrase, “ Y T ou are repudiated on condition that you owe me so much,” 
is equivalent to the phrase, “You are repudiated for so much ; ” that is 
to say that the wife, if she consents, is divorced, and owes the promised 
amount. It is the same whore the husband says, “ You will be repu¬ 
diated if you will guarantee me a thousand pieces of money,” provided 
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that the wife gives an affirmative reply as soon as possible. The phrase, 
” When you guarantee me one thousand pieces of money you are re¬ 
pudiated,” does not involve repudiation if the wife only guarantees 
somo smaller sum, but it does if she guarantees the amount mentioned 
or double that amount. Similarly the following words pronounced 
by a husband against his wife, “ If you guarantee me one thousand 
pieces of money you may yourself pronounce your repudiation,” have 
the effect of divorcing her for one thousand pieces of money if she 
definitely accepts the entire proposal; but not if she merely guarantees 
the amount without divorcing herself, or repudiates herself without 
guaranteeing the amount. A repudiation pronounced on condition 
that the woman transfers some amount of money has effect as soon as 
the stipulated amount has been delivered to the husband, f who becomes 
its owner from that moment. A stipulation to deliver is equivalent, 
according to some, to a stipulation to transfer ; but according to the 
greater number of authorities it is merely an ordinary suspensive con¬ 
dition. It is understood that in this case possession need not be taken 
immediately. 

[By adding a condition to “ deliver ” instead of one to “ transfer ” 
the compensation, a mere revocable repudiation is pronounced ; and 
the condition is fulfilled by the fact of the husband taking possession 
of the object, even as the result of some violence.] 

A condition that a wife shall give a slave possessing certain specified 
qualities, as in a contract of salam , is not fulfilled if the slave given lias 
not all the qualities stipulated, and the woman is consequently not 
considered to bo repudiated ; but if the slave, though possessed of the 
stipulated qualities, is tainted with redhibitory defects, the condition 
is fulfilled and the repudiation consummated ; but without prejudice 
to the husband’s right to return the slave on account of his defects, 
and to claim as compensation the amount of the proportional dower. 
According to one authority, however, he can claim in these circumstances 
only the value of the slave, had he had no defects. A condition to give 
“ a slave,” without further description, is fulfilled by the transfer of 
any slave, whatever his qualities may be ; provided it is not a usurped 
slave, for in that case the husband can claim as compensation the amount 
of the proportional dower. 

Where a woman asks her husband to repudiate her three times, for 
a thousand pieces of money, while the husband has only one repudiation 
left to pronounce, he has a right to demand the entire sum when pro¬ 
nouncing this repudiation. Others, however, maintain that only a 
third of the amount is due to him under these circumstances ; while 
still others are of opinion that he can demand the thousand pieces if 
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the woman acted knowingly, but only a third it she made a mistake 
as to the number of repudiations her husband could still pronounce. 
If the wife asks for a repudiation for a thousand pieces of money, and 
the husband replies by repudiating her for a hundred, she owes him only 
the amount declared by him. Others maintain that in this case she 
owes him a thousand ; while still others do not admit any obligation, 
as there has been no consent. A request to be repudiated “ to-morrow 
for a thousand pieces of money,” results in the woman being obliged 
to pay proportional dower, if the husband repudiates her either on the 
next day or earlier without adding that she shall be free from the next 
day. According to one authority, however, there are jurists that do not 
allow this subtle interpretation, but consider the wife liable for the amount 
mentioned if the repudiation takes place, even though it may be before 
the day indicated by her. In any case this repudiation is irrevocable. 

ffWhere a husband says to his wife, “When you enter the house 
you are repudiated for a thousand pieces of money,” she is really re¬ 
pudiated if she accepts the proposal and enters the house, and she owes 
her husband the amount mentioned. A single authority maintains 
that in this case she owes proportional dower, and others raise this opinion 
to the rank of a dogma. 

A third party may lawfully ask for the divorce of another’s wife, 
even against her will. To this proposal must be applied all we have 
said about the expressions used inordinary divorce and then* consequences 
when used by or to the wife herself. A person appointed by the wife 
as her agent to ask for a divorce may do so either as her agent or upon 
his own responsibility. A third party may even appoint the wife herself 
an agent to ask for a divorco in the interests of that third party ; but 
the wife may of course refuse to act as such agent. If a third party 
asks for a woman’s divorce and falsely states that the wife has appointed 
such third party her agent, the husband’s consent has no legal effect. 
A father may ask for his daughter’s divorce like any other person ; 
that is to say that when acting in his own name he is personally re¬ 
sponsible for the compensation ; but when acting on his daughter’s 
account, either in his quality as guardian, or falsely alleging an appoint¬ 
ment by her, there is no divorce. A father who of his own accord 
promises compensation from his daughter’s property is as little justified 
as if lie had promised his son-in-law a usurped object. 

Section 4 

Where the husband denies the fact of a divorce asserted by his wife, 

i' 7 

there is a presumption in his favour on his taking an oath. Where, 
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on the other hand, the husband maintains that he has repudiated his wife 
for so much, while she asserts that she has been simply repudiated 
without compensation, the law presumes an irrevocable repudiation 
without compensation. In proceedings as to the nature or amount of 
the compensation the court should, in default of proof, administer 
an oath to the litigants ; when, if both take it, the wife owes proportional 
dower. 

If a divorce has been obtained for a compensation of “ a thousand ” 
without specifying what, but the parties are in agreement as to the 
nature of the things of which this quantity has been stipulated, the wife 
owes her husband a thousand things of this kind. Some authorities, 
however, maintain that a stipulation of “ a thousand ” without adding 
what, is inadmissible in a court of law, and that the woman always 
owes in such a case proportional dower. The same controversy exists 
as to the case where one of the parties maintains that the stipulation 
of “a thousand” implies “dinars,” and the other that it means 
“ drahrns ” or copper money. According to the first theory the court 
should administer an oath to both parties ; but according to those 
authorities who do not admit the validity of such a vague stipulation, 
the wife owes proportional dower when she does not deny the husband’s 
claim altogether, without its being necessary to administer an oath 
to the parties. 


BOOK 37.-REPUDIATION 


Section 1 

In order that a repudiation should bo valid the law requires that the 
husband should be a sane adult Moslem. A repudiation may be pro¬ 
nounced in a state of drunkenness. A repudiation is valid, even whero 
pronounced unintentionally, if the husband uses explicit terms ; but 
if he uses implicit terms, he must really intend to repudiate his wife. 

By explicit terms are meant, “ repudiation,” “ separation,” “ dis¬ 
missal,” “I repudiate you,” “You are repudiated,” “You are dis¬ 
charged/ 5 “ 0 repudiated woman ! ” ; fbut where the mere words “ you ” 
and “repudiation,” with or without the article, are pronounced without 
indicating the relation between them, such a meaningless exclamation 
has no legal effect. Our school admits that repudiation may bo ex¬ 
plicitly pronounced in any other language as well as in Arabic, provided 
the expressions employed correspond to the terms just mentioned. The 
following expressions are considered to bo implicit terms : “I render 
you your liberty,” or “ You are free.” jvLoeal expressions specially 
used to denote repudiation, even though not actually mentioning 
repudiation itself, are considered by law as explicit. Thus some persons 
say, “ the woman I was permitted to enjoy,” or “ the woman God per¬ 
mitted me to enjoy will henceforth be to me a person with whom con¬ 
nection is forbidden.” 

[fOn the contrary these words should be considered as implicit.] 
As implicit terms are also considered the following : “ You are hence¬ 
forth isolated,” “free,” “separated,” “cut off,” “irrevocably re¬ 
pudiated,” “You must observe on my account a period of legal retire¬ 
ment,” or “period of purification,” “ Go back to your family,” “Your 
rope is on your withers,” “ I have no further need of you,” “ Leave me,” 
“ Go away,” “ Leave mo alone,” “ Bid me good-bye,” etc. Enfranchise¬ 
ment is an implicit manner of announcing repudiation ; and vice versa , 
repudiation implies enfranchisement ; but repudiation does not imply 
injurious comparison, nor vice versa. Such phrases as : “ Connection 
with you is henceforth forbidden me,” or “ I declare connection with 
you to be forbidden me,” indicate either a repudiation or an injurious 
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comparison, according to the husband’s intention ; and if he had both 
in view he may afterwards declare which of the two he intends to effect. 
According to come authorities, however, these phrases always imply 
a repudiation, while according to others they always imply an injurious 
comparison. The phrase, “ Your eye,” or any other part of the body, 
“ is forbidden me,” does not render cohabitation with the woman 
positively prohibited to her husband, but the latter owes the expiation 
prescribed for perjury, *even though he may have had no intention of 
forbidding himself cohabitation with her. However, according to 
another doctrine, such phrases should be considered as not said. Such 
phrases as we have mentioned, if pronounced against a slave, have the 
effect of enfranchising her, if such is the master’s intention ; but if he 
intended thus to forbid himself the right of cohabiting with her as regards 
the part of the body referred to, or if he had no particular intention 
when using these phrases, they have the same effect as regards the 
slave as in the case of the wife. If, in repudiation, one uses implicit 
terms, the intention must accompany the whole sentence ; or, according 
to some authorities, the first word. 

A person who has the use of his tongue may not indicate repudiation 
by signs ; though some authorities admit signs in these circumstances 
as equivalent to implicit terms. As to a mute it is agreed that he may 
legally form and dissolve all kinds of obligations by means of signs ; 
and, where every one understands what he means, signs constitute on 
his part an explicit method of repudiation. Where, on the other hand, 
persons of highly developed intelligence can alone understand the signs, 
they are considered as an implicit manner of communicating the mute’s 
ideas. A husband who, though having the use of his tongue, -writes 
to his wife that she is repudiated, obtains the desired effect. But if 
he has so mitten without serious intention the marriage remains valid. 
If a husband mites to his wife : “ You are repudiated from the time 
this letter reaches you,” the repudiation is effected by the receipt of 
the letter ; but if he uses the phrase, “ from the time you have read my 
letter,” the result depends upon whether the woman can read. If she 
can, she is repudiated only from the moment she has read it herself, 
fnot if another person reads it to her ; if she cannot and if the letter is 
read to her, this has the same effect as if she had read it herself. 


Section 2 

A husband may lawfully grant his wife the right to pronounce her 
own repudiation, a proceeding which Shafii in his second period likened 
to a transfer of property. The law requires that a wife so authorised 
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should exercise the right soon afterwards. Thus one may say to one’s 
wife : “ You may yourself pronounce your repudiation for one thousand 
pieces of money, 55 and after this she is irrevocably repudiated upon pro¬ 
nouncing the repudiation, and also owes the sum mentioned. One 
jurist, however, compares this proceeding to an appointment as agent 
by the husband, fand consequently does not insist on the wife’s pro¬ 
nouncing the repudiation soon afterwards. Admitting this principle 
the difficulty arises whether the husband’s offer must be formally accepted 
by the woman to enable her to use her right of pronouncing her own re¬ 
pudiation, a controversy we have discussed when speaking of the agent. 
However, whatever may be the nature of the proceeding, all are agreed 
that the husband may retract his words, so long as the wife is not really 
repudiated. When, on the other hand, the proceeding is admitted to 
be merely a transfer of property, the phrase, “ When wo are in the 
month of Ramadan yon may pronounce your repudiation,” though 
used by some, is devoid of meaning and consequently void. 

Repudiation takes place also in the following cases :— 

1. If the husband says to the wife, “ Do the act that obliges me 
henceforth to abstain from you ; 55 to which she replies, “ I do it; 55 at 
any rate where the intention on both sides was to imply a repudiation, 
but not otherwise. 

2. If the husband uses an explicit phrase, and the wife replies 
implicitly, intending to indicate repudiation. 

3. If the husband uses an implicit phrase, intending to indicate 
repudiation, and the woman replies explicitly. 

In virtue of these principles three repudiations are admitted, if 
such is the intention on both sides, even where neither the husband 
on granting bis wife the right to repudiate herself, nor the wife on 
accepting the offer, may have actually spoken of “ three.” On the 
other hand, there is only one repudiation— 

1. fWhere neither of the parties speaks of “ three,” and only one 
intends to accomplish a triple-repudiation ; and 

2. Where one of the parties uses the number “ three,” but the other 
speaks of only one repudiation. 


Section 3 

Repudiation pronounced in a dream is void ; and it is the same 
with regard to a repudiation pronounced by a husband by mistake, with 
no definite intention. The words used should always be interpreted 
in accordance with the succession of ideas they represent. Thus a 
woman whose name is Talik is not repudiated by the mere words 0 
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Talik, i£ the intention is to call her, for where there is no special intention 
to call her. Even in the case of a woman of the name Tarik or Talib 
the law admits a presumption in favour of her husband who says to her 
0 Talik , if he declares afterwards that he only meant to call her, but 
made a mistake in the letter. This, however, is without prejudice to 
the fact that a repudiation pronounced by way of banter or jest carries 
all the legal consequences of a real repudiation ; as does also a repudiation 
pronounced against a woman erroneously supposed not to be one’s 
wife, either because her features cannot be distinguished in the obscurity, 
or because the husband does not yet know her, the marriage having been 
concluded by his tutor or agent. A stranger who pronounces a repudia¬ 
tion in Arabic without understanding the meaning of his words is not 
considered to have repudiated his wife ; though, according to some 
authorities, this repudiation is valid, if the husband’s intention is to 
repudiate, even though he may not understand every word he uses. 

A repudiation extorted by violence has no legal effect, unless it duly 
appears that the husband already had the intention of repudiating his 
wife, e.g. if after being constrained to pronounce a triple repudiation, 
he reduces it to a single one ; or if after being constrained to pronounce 
it explicitly or conditionally, he pronounces it implicitly or uncon¬ 
ditionally ; or lastly if after having been forced to say, “ I repudiate 
you,” he says, “ I dismiss you,” or vice versa. By “ violence ” in a 
legal sense is meant the power to cause a person the ill with which one 
has threatened him, whether such power consists in authority or legal 
force, provided the person in quest ion cannot escape and really believes 
the threat will be carried out if he does not do what is demanded. Thus 
it is considered “ violence ” to threaten any one with serious blows, 
imprisonment, loss of property, etc.; though, according to some 
authorities, a menace, to be a cause of nullity, must relate to a person’s 
life, or to the loss of a limb, or to blows that would endanger life. 
Violence is a cause of absolute nullity, even if the person against whom 
it is exercised has made no mental reservation upon obeying. Only 
a few authorities assert that a person neglecting without valid excuse 
to make a mental reservation, when obeying violence, cannot claim 
nullity. By “ mental reservation” is meant, e.g . the act of thinking 
of another person when repudiating one’s own wife under pressure of 
a menace. 

When one has temporarily lost one’s reason through liquor or 
medicine, one is none the less capable of pronouncing repudiation or 
disposing of one’s property in general; and, according to our school, 
one is none tho less responsible for one’s words and actions. Only one 
of our jurists denies all consequence to the words or actions of a drunken 
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man ; while several admit his responsibility, but maintain that he can 
never derive any advantage from such a condition. 

Repudiation is valid where reference is made to “ A quarter of you/ 5 
“ A part of you,” “ One of your limbs,” “ Your liver,” ” One of your 
hairs,” or “ One of your nails,” as being repudiated. According to our 
school it is the same where one says, “ Your blood is repudiated ; ” but 
not if one speaks of that which comes from the human body, as saliva, 
sweat, sperm, or milk. 

Our school does not accept a repudiation where the husband says 
to his wife whose right hand has been amputated, “ Your right hand is 
repudiated.” The phrase, “ I am repudiated by you,” spoken by the 
husband, implies a repudiation of his wife if such was his intention ; 
but if by this obscure phrase he did not mean to indicate repudiation, 
for even if his intention to repudiate did not specially refer to his wife, 
a repudiation does not take place. Intention to repudiate is also 
rigorously necessary where one says to one’s wife, “ I am irrevocably 
repudiated by you ; ” but authorities are not agreed as to whether these 
words must refer to some particular woman. Finally the phrase, " I 
am about to observe a period of purification,” spoken by the husband 
is senseless and consequently void ; though a few authorities consider 
it sufficient to repudiate one’s wife if such was one’s intention. 


Section 

A repudiation pronounced against a woman to whom one is not 
married is void, even where intended to apply to an eventual marriage, 
f On the other hand, a slave, though he can only pronounce a repudiation 
twice, may all the same pronounce a third to take effect upon his eventual 
enfranchisement, or upon the woman entering such and such a house 
after that event. In the first case the effect depends upon the en¬ 
franchisement, and in the second upon both the enfranchisement and 
an entry into the house mentioned. The reader, however, should be 
reminded that this conditional repudiation affects only a wife who has 
been revocably repudiated, and not one who has been divorced in the 
meanwhile. Similarly a condition upon which a free man has based a 
third repudiation, e.g. that the woman enters such and such a house, 
is not fulfilled where she is irrevocably separated for some other reason 
after the second repudiation, and taken back again by her former 
husband, and then enters the house mentioned. Under these circum¬ 
stances it matters little whether she has *or has not previously entered 
the house when free. Another theory, however, admits these precepts 
only in case of irrevocable separation by divorce or of dissolution in 
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consequence of redhibitory defects, but not in case of irrevocable 
separation caused by a new repudiation thrice repented, occurring 
after the second repudiation. 

A husband who repudiates his wife once or twice, but takes her back 
during her period of legal retirement, or marries her again after its 
expiry, and even after an intervening marriage with another husband, 
must, if he repudiates her again, take count of the former repudiations 
when determining whether this last, one is or is not revocable. If, on 
the other hand, the new marriage has been effected after the woman has 
been previously repudiated thrice, she may again be three times repu¬ 
diated before the new marriage is irrevocably dissolved. 

A repudiation may lawfully be pronounced upon a death-bed. 
During a period of legal retirement rendered necessary by a revocable 
repudiation, the parties mutually retain their right of succession. This 
is not so in the case of an irrevocable repudiation ; though Shafii in 
his first period admitted the wife’s right, even in these circumstances. 


Section 5 

The phrase, “ I repudiate you,” or “ You are repudiated,” implies 
as many repudiations as the husband intends; and similarly with 
phrases indicating repudiation in an implicit manner. On the other 
hand, no account is taken of the number intended by the husband if 
he expressly says only once; though some authorities prefer, even in 
such a case, to keep to the intention and not to the letter. [On the con¬ 
trary the majority maintain that in this case also the intention must be 
regarded ; those authorities that would keep to the letter are in the 
minority.] 

Where a husband is upon the point of saying, “ You are repudiated 
thrice,” and the phrase is interrupted by the sudden death of the woman, 
there is no repudiation if death occurs before the termination of the 
word “ repudiated.” If she dies between the words “ repudiated ” 
and “ thrice ” three repudiations must be admitted. Some authorities, 
however, admit in such a case only one repudiation, others none. If a 
husband says, “ You are repudiated,” “ You are repudiated,” “ You are 
repudiated,” these phrases equal three repudiations if separated by an 
interval. If, on the contrary, they follow immediately upon each other 
they constitute:— 

1. A single repudiation, if the second and third phrases were merely 
intended by the husband to be reaffirmations of the first ; 

2. Three repudiations, if he intended to reiterate his will, *or had no 
definite intention in the mailer ; 
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3. Two repudiations, if ho intended the Second to reaffirm the first, 
and the third to be a reiteration of his will, or vice versa ; or 

4. fThreo repudiations, if the third phrase was a reaffirmation of 
the first, and the second a reiteration of his will. 

When saying, “ You are repudiated, and repudiated, and repudiated,” 
the third “ repudiated ” may lawfully be used to reaffirm the second, 
but not so the second to reaffirm the first. All this as to reaffirmation 
and reiteration relates only to a woman whose marriage has been 
consummated ; for where these phrases are pronounced against a wife 
before cohabitation there is only one repudiation. However, if one 
says to one’s wife before cohabitation, “ You are repudiated and re¬ 
pudiated, if you enter into such a place,” the fact of entering is enough 
to cause her to be twice repudiated ; and this is also the consequence 
of the phrase, “ You will undergo one repudiation then another,” or 
“ accompanied by another,” it making no difference in this case whether 
the marriage has been consummated for not. The words “ a repudiation 
followed by another,” or “preceded by another” constitute two re¬ 
pudiations if the marriage has been consummated, and otherwise one ; 
and the same with the words “ a repudiation which follows another,” 
or “ which precedes another.” If one says, “ a repudiation upon a 
repudiation,” it is necessary to distinguish between the cases where 
the preposition “ upon” has been employed (1) in a conjunctive sense, 
(2) to indicate time or place, (3) in an arithmetical sense, or (4) without 
any specially indicated function. In the first case the phrase is admitted 
to imply two repudiations, and in the three others one. It must also 
be observed that t he words, “ The half of a repudiation upon the half of 
a repudiation,” imply in all cases a single repudiation. The phrase, “ A 
repudiation upon two repudiations ” admits of the following explana¬ 
tions :— 

1. It signifies three repudiations, when “ upon” is used in a con¬ 
junctive sense. 

2. It signifies one, when “ upon ” is used to indicate time and place. 

3. It signifies two, when “ upon ” is taken in an arithmetical sense, 
i.c. knowingly so taken; but only one when “ upon ” is taken in an 
arithmetical sense by a husband who does not know how to count, even 
if he intends to attribute to the phrase its ordinary meaning. Some 
authorities admit two repudiations in this last case. 

4. It signifies one only where the husband does not intend to attribute 
to the word “upon” any special function; though one authority 
admits two in these circumstances, at any rate if the husband knows 
how to count. 

“ A partial repudiation ” is equivalent to a whole one ; and the same 
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is true of the phrase, “ Two halves of a repudiation/' unless the husband 
adds that the two halves aro distinct repudiations, for in that case 
there aro two complete repudiations, by virtue of the explanation of 
41 a partial repudiation.” f 44 Tho half of two repudiations” means 
one ; 44 three halves,” and 44 the half of one repudiation plus the third 
of another,” imply two ; but 44 the half plus tho third of a repudiation ” 
constitutes one only. If one says to one’s four wives, 44 I inilict upon 
you,” or 44 You can share amongst you—a repudiation,” or 44 two 
repudiations,” or 44 three,” or 44 four,” all are repudiated once. However, 
whore one intends each of the repudiations to bo shared amongst the 
women, all are twice repudiated by two repudiations, and thrice by three 
repudiations or four repudiations, fit must, of course, be understood 
that one cannot afterwards declare that one intended tho women to 
share amongst them the fractions of repudiations pronounced against 
them, as such a complication would be obviously inconsistent with the 
words themselves. Finally, if a husband repudiates one of his wives 
and then says to another, 44 1 want you to share the repudiation with 
her,” or 44 You aro as she,” they are both repudiated, otherwise not. 
The same rule applies also to a case where one husband repudiates 
his wife, and another says to his, 44 You are as she.” 


Section 0 

A repudiation may be pronounced under some reservation, provided 
this reservation immediately follows the repudiation, except where one 
may stop to take breath, or because one is a stammerer, [fit is also 
rigorously necessary that there should be an intention to make a reser¬ 
vation before the oath is finished, where the repudiation is accompanied 
by an oath.] The law requires that a reservation should not be of u 
kind to render the whole act illusory. Hence tho phrase, 44 You are 
repudiated thrice, less twice plus once,” indicates at least one repudia¬ 
tion ; and according to some authorities it indicates three. By virtue 
of tho same principle the expression, 44 Two repudiations, plus one less 
one,” indicates three repudiations, or, according to some authorities, 
two. A reservation may consist either in tho negation of a positive 
fact, or in the affirmation of a negative. Consequently the words, 
44 Three, less two less one,” indicate two ; 44 Three, less three less two,” 
also two, or according to some three, and according to others one. 
44 Five less three,” mean two, or according to some jurists three ; 
ff 44 Three less tho half of another,” mean three. A repudiation pro¬ 
nounced under the reservation, 44 If it please God,” or 44 Wij.li God’s 
permission,” is of no effect where a suspensive condition is intended ; 
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and similarly a repudiation may not bo made dependent upon any 
suspensive condition consisting in some future fact announced under 
iho same reservation of “If it please God,” or “ By God’s permission .” 
This rule applies not only to repudiation, but also to enfranchisement, 
to an oath or a vow, and in general to all ways of disposing of one’s 
property. fOn the other hand, the words, “ 0 repudiated woman ! If 
it please God,” must be considered effective ; for in this case the re¬ 
pudiation does not depend upon the will of God by way of condition ; 
but the words, “ You are repudiated, with God’s permission,” constitute 
an illegal reservation. 


Section 7 

Any ambiguity in the phrasing of a repudiation should bo inter¬ 
preted in a sense favourable to the marriage, whether that ambiguity 
concerns tho fact of the repudiation itself or the number of times it is 
pronounced. The husband cannot allege natural shyness as an excuse 
for ambiguity of expression. 

When one husband says to his wife, “ You are repudiated if this 
bird is a crow,” and another husband adds, “ If it is not a crow my wifo 
is repudiated,” the double repudiation does not take place where neither 
husband knows if it bo a crow or not. But if the same person pronounces 
the two sentences against two of his wives, lie wishes to divorce one of 
them; and ho must not only ascertain the nature of tho bird, but 
must inform the wifo concerned. Where a husband has repudiated 
one of his wives and forgets which, tho affair remains in suspense until 
he remembers ; and under these circumstances he cannot bo obliged 
by the wives concerned to put an end to the uncertainty, f A man who 
says to his wife and to another woman, “ One of you is repudiated,” 
and adds, “ It is tho other woman I meant,” has a presumption in favour 
of the truth of his words, and the wife is not repudiated, ffWhere, 
however, the wife is called Zainab, and he says, “ Zainab is repudiated,” 
he cannot afterwards assert that the words refer to another woman of 
the same name. The phrase, “ One of you is repudiated,” pronounced 
against two wives involves the repudiation of that one who is specially 
meant, and she must bo informed ; but if neither be specially intended, 
it must be decided afterwards to which of tho two it is to apply. In 
either case both wives are free until the husband has informed them of 
his previous intention or of his subsequent decision. He should do 
this as soon as possible, and he owes them ordinary maintenance until 
tho matter has been decided one way or tho other. Tho repudiation 
dates from the time of pronouncement. Only a small number of autho¬ 
rities make it date from tho moment the husband communicates his 
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decision, where he did not intend to indicate one particular wife at the 
time of pronouncement. It should also be pointed out to the reader that 
subsequent cohabitation with one of the wives is not enough to indicate 
which was intended, nor to decide which should be repudiated. Only a 
few jurists admit cohabitation to be a sufficient indication of a husband’s 
subsequent decision. Where, on the other hand, in these circumstances 
the husband points to one of the wives and says, “ This is the one I 
have repudiated,” it is generally agreed that this is sufficient to indicate 
which of the two women he had specially in view when pronouncing 
the repudiation in the alternative ; and where he says, “ This one and 
that one,” or “ This one not more than that one,” he has repudiated 
both. Tho obligation, either to say which wife was meant, or to decide 
to whom it shall apply, remains, though one or both should previously 
decease ; for it affects not only the marriage but the right of succession. 
Consequently, in case of the husband’s decease, before accomplishing 
this duty, *it is necessary to accept the declaration of his heir, as to the 
wife whom the deceased intended to repudiate ; though the heir can 
never decide which shall be repudiated, if the deceased had not yet 
definitely decided. The words, “ If this bird is a crow my wife is re¬ 
pudiated, and if it is not my slave is free,” have as their consequeneo 
that the person who had spoken them, while ignorant of the nature of 
the bird, is deprived of his rights both over the wife and over the slave, 
until he has ascertained it. In this case, however, our school does not 
admit the declaration of the heir, in the case of the decease of the 
speaker ; but tho matter must be decided by casting lots. If the slave 
is thus selected he is ipso facto enfranchised. If tho wife wins, the 
repudiation is inadmissible, fin this latter case the slave is not reduced 
to servitude, from which ho has been in some sort liberated, but his 
situation remains in suspense. 


Section 8 

A repudiation is either in conformity with the Sonna, or contrary 
to it and consequently forbidden. Repudiations contrary to the Sonna 
are of two kinds :— 

1. A repudiation during tho menstruation of a woman with whom 
one has already cohabited. Some authorities admit repudiation in 
these circumstances when at tho request of the woman herself; and 
all aro agreed that menstruation is no obstacle to divorce, fexcept 
when the request is made by a third person. A repudiation in the 
words, “ You are repudiated at tho end of your present menstrues,” 
fis in conformity with the Sonna ; but our school considers as contrary 
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to the Sonna the expression, “At the end of your present period of purity,” 
at least if the husband has not cohabited with his wife during that period. 

2. A repudiation during a period of purity, when the husband has 
had connection with his wife in that period, and probably rendered her 
pregnant, though the existence of the foetus may not have been ascer¬ 
tained. Neither may one lawfully repudiate a woman during a period 
of purity, fif one has cohabited with her during the menstruation that 
preceded that period ; though there is no objection to a divorce in these 
circumstances, nor even to a repudiation where the existence of a foetus 
has already been ascertained. 

Where a woman has been repudiated in a manner contrary to the 
Sonna, the practice has been introduced by it of revoking the repudia¬ 
tion, after which the woman may be again repudiated, in the first follow¬ 
ing period of purity. If a man says to his wife during her menstrues, 
“ You are repudiated contrary to the Sonna,” the repudiation is imme¬ 
diately effected, though it has to be revoked as we have just said. But 
where, in these circumstances the husband says, “ You are repudiated 
in accordance with the Sonna,” it begins from the first following period 
of purity. 

Where the repudiation is pronounced against the woman not during 
her menstrues, but during her period of purity, the law admits the two 
following distinctions :— 

1. The expression, “You are repudiated in accordance with the 
Sonna,” implies an immediate repudiation, if the wife has not had con¬ 
nection with her husband during her present period of purity ; otherwise 
the repudiation takes effect from the end of her next menstruation. 

2. The expression, “ You are repudiated contrary to the Sonna,” 
implies an immediate repudiation, if the wife has had connection with 
her husband during her present period of purity ; otherwise the re¬ 
pudiation takes effect from the beginning of her next menstruation. 
In both cases, however, the repudiation may be revoked later. ■ 

The words, “ A regular repudiation,” “ The most regular,” or “ The 
most perfect,” are equivalent to “ according to the Sonna,” while the 
words “ faulty,” “ the most faulty,” or “ the most abominable,” are 
equivalent to “ contrary to the Sonna.” The expressions, “ as much 
in accordance with as contrary to the Sonna,” or “ as regular as faulty,” 
always designate an immediate repudiation. 

Several repudiations may lawfully be pronounced at one and the 
same time ; but the law does not permit the husband, after saying, 
“ Yon are repudiated thrice,” or “ Thrice in accordance with the Sonna,” 
to spread out these three repudiations over three of his wife's periods 
of purity ; unless he belongs to a school which, like that of Malik, 
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forbids pronouncing more than one repudiation at a time, fin this 
matter the court should respect the prescriptions of the school to which 
the husband belongs, even where his ideas are not in conformity with 
the precepts of our school, for it is a matter of personal status. This 
principle should be observed also in a case where the husband has used 
such expressions as, “ You are repudiated, that is if you enter the house/’ 
or “ If Zaid approves of it.” fWliere, on the other hand, the husband 
says, “ All my wives are repudiated,” or “ Every wife I have is repu¬ 
diated,” adding, “ I only meant some of them,” no account can be taken 
of his individual opinions, as they are obviously opposed to common 
sense and public order. Such a reservation would only be admissible 
if it formed as it were a single locution with the principal phrase ; 
where, e.g . one of his wives reproached a husband with having married 
other wives instead of confining himself to her, and he were to reply, 
“ I repudiate all my wives,” adding, “ except you alone.” 

Section 9 

The words, “ You will be repudiated in such and such a month,” 
“ At the new moon of such and such a month,” or “ on the first of such 
and such a month,” imply a term expiring at the commencement of the 
first night of the month. The term “ the day ” or “ the first day ” of 
the month expires upon the appearance of dawn on the first day ; while 
the term “ the end of the month ” expires at the end of the last day 
of the month, or according to some at the beginning of the latter half. 
If one says during the night, “ when a day shall have elapsed,” one 
indicates the following sunset ; but if one says it during the day one 
indicates the corresponding hour of the succeeding day. The expression 
“ this day ” pronounced during the day indicates a term expiring upon 
the next sunset ; pronounced at night time it becomes a meaningless 
expression, and in consequence null and void. The terms “ month ” 
and “ year ” must be interpreted upon the same principles. 

A repudiation commencing from some past time, e.g . “ You are re¬ 
pudiated from yesterday,” though referring to the past, counts only 
from the moment it was pronounced, if such was the husband’s inten¬ 
tion ; though some maintain that such an intention is incompatible 
with the expression mentioned, and that the act is null and void. Where, 
on the other hand, the husband’s intention really is that the repudiation 
should take effect from the previous day, the woman is already in her 
period of legal retirement, at the time when the repudiation is pro¬ 
nounced ; and in these circumstances a declaration of the husband as 
to his intention is presumed to be true if substantiated on oath. And 
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similarly where he declares he was referring to a previous marriage 
with the same wife ; at any rate if his remarriage with her is a fact of 
public notoriety. 

Conditional words or expressions, that is the words “ whom,” “ if,” 
“ where,” “ when,” “ from the time that,” “ every time that,” “ what¬ 
ever,” do not necessarily imply that the act takes effect immediately 
where they refer to a definite future event, provided always that a 
divorce be not intended. The single exception to this rule is when the 
husband says, “ You are repudiated if you like,” for such a condition 
can refer only to the wishes of the woman concerned. The phrase 
“ every time that ” requires a repetition of the event upon which the 
repudiation depends ; but this is not the case with the other expressions 
mentioned above. The words, “ When I repudiate you, you are already 
repudiated,” followed in fact by a repudiation, simple or conditional, 
constitute two repudiations, provided in the latter case the condition 
is fulfilled. The expression, “ You are repudiated as many times as I 
can repudiate you,” followed by a repudiation, constitutes three re¬ 
pudiations if the marriage has been consummated but otherwise only 
one. The words, “ If I repudiate one of my wives, one of my slaves is 
freed ; on the repudiation of two wives, two slaves ; of three, three ; 
of four, four,” pronounced by a husband who has four wives, and 
followed by the repudiation of all four, either at once or in succession, 
implies the enfranchisement of ten slaves ; ffand even fifteen, if 
the condition is expressed by the phrase, “ every time that.” A con¬ 
dition that a certain event shall not take place, expressed by the word 
if,” e.g. “if you do not enter such and such a house,” is fulfilled, 
according to our school, when it can no longer be reasonably supposed 
that the event will take place. But when such a negative condition is 
expressed in some other way, it is fulfilled only by the expiration of 
the time within which it is possible for the event to happen. Where, 
on the other hand, the husband has used the following words : “ You 
are repudiated since you have entered the house,” or “ Because you 
have not entered it,” it is known at once in a positive manner if the 
woman is repudiated or not. [Unless the husband is not strong in 
grammar, and consequently does not always observe the difference 
between the conjunctions “ in ” and “ an ” ; for in this case the ex¬ 
pression is considered as an ordinary condition.] 


Section 10 

A condition “ that the wife is pregnant ” is fulfilled as soon as the 
existence of the foetus is ascertained. If it is not ascertained, an 
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accouchement before six months is enough to indicate that the condi¬ 
tion was fulfilled at the moment of repudiation; but if an accouche¬ 
ment does not take place until between six months and four years after 
the conditional repudiation, and if the woman in question has in the 
meantime cohabited again in such a way as may have rendered her 
pregnant, the condition is not fulfilled, fin the absence of subsequent 
cohabitation, the condition is fulfilled by an accouchement up to the 
extreme limit of four years after the repudiation. The phrase, “ If 
you are pregnant of a son you are once repudiated, but if you are 
pregnant of a daughter you are twice repudiated,” involves three re¬ 
pudiations if the wife gives birth to a son and a daughter; but the 
phrase, “ If the child with which you are pregnant is a son you are 
repudiated once, and if it is a daughter twice ” involves no repudiation 
in these circumstances. “ If you have an accouchement you are 
repudiated,” signifies that a woman giving birth to two children in 
succession one after the other, by the same husband, is repudiated for 
the first accouchement, and her period of legal retirement is regarded 
as terminated by the second ; while the words, “ Every time you have 
an accouchement you will be repudiated,” implies the consequence 
that the giving birth to three children, not only by the same husband, 
but during the same accouchement, one after the other, involves two 
repudiations for the two first children, and the expiry of the period of 
legal retirement at the birth of the third. ffNow in this case the third 
repudiation has not yet taken place; If a husband pronounces against 
his four wives the words, “ Every time one of you has an accouchement 
the others will be repudiated,” and all four have an accouchement at 
one and the same time, each is repudiated thrice. Where, on the other 
hand, the accouehements are successive, the fourth wife is repudiated 
thrice, and also the first, provided that the latter’s period of legal retire¬ 
ment has not expired at the time of the former’s accouchement. As to 
the second wife, she is only repudiated once, upon the accouchement 
of the first; while the third is twice repudiated, i.e. upon the accouehe¬ 
ments of the first and of the second ; and further the periods of legal 
retirement of the second and third expire upon their respective accouche¬ 
ment. Some authorities, however, arrive at a different result, admitting 
that in such a case the first wife is not repudiated, and that each of her 
companions is repudiated once only. A special case exists where the 
wives in question have their accouehements two by two ; then each 
of the two first is repudiated thrice, or according to some authorities 
once, and each of the two last twice. 

A woman repudiated on condition she has her menstrues has a 
presumption in her favour bn declaring upon oath that menstruation 
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has begun ; fbut no such presumption exists in tiro case of an accouche¬ 
ment, for that is a fact that can easily bo otherwise established. Nor 
does any presumption exist where one wife’s repudiation depends upon 
the menstruation of another. Consequently where a husband pro¬ 
nounces against two of his wives the words, 4 4 I repudiate you both if 
you are actually both in a period of menstruation,” and subsequently 
denies the simultaneous menstruation alleged by the two women, he has 
a presumption in favour of his denial upon oath, and the double re¬ 
pudiation he has pronounced does not take effect. If he merely denies 
the menstruation of one of them, that one is repudiated as a consequence 
of the menstruation of the other, admitted by the husband. 

The words “ if,” or “ When I repudiate you, you are already pre¬ 
viously repudiated thrice,” followed really by a repudiation, involve 
only one ; though according to some authorities they constitute three, 
and according to others have no legal effect at all. This divergence 
of opinion exists also with regard to the words, “ If I pronounce against 
you an injurious comparison,” or “ anathema,” or “ an oath of con¬ 
tinence,” or “If our maniago is dissolved on my demand on account 
of redhibitory defects, consider yourself as previously thrice repu¬ 
diated,” at least where these conditions are accomplished. However, a 
repudiation pronounced as follows, “ If I have with you lawful carnal 
intercourse, you are previously repudiated,” is null and void, even 
though carnal intercourse should take place. 

Where a repudiation depends on the will of the wife, it should be 
declared within a short time, at least when the repudiation has been 
pronounced while speaking to her ; jhut this is not rigorously necessary 
where the repudiation has been pronounced in the third person, nor 
where this act depends upon the will of a third party. If the person 
upon whose will the repudiation depends has really declared his decision, 
the repudiation has its full legal effect, even though that decision may 
be contrary to his own wishes ; though according to some jurists it is 
not in these circumstances mentally accomplished. A repudiation may 
not depend upon the will of a minor of either sex ; though some jurists 
admit such a suspensive condition in the case of a minor who has attained 
the age of discernment. In all cases where a repudiation has been pro¬ 
nounced on condition that either the wife or some third party wishes it, 
it cannot be retracted before the one or the other has decided. The 
phrase, “ You are repudiated thrice, unless Zaid prefers that it should 
be only once,” is no repudiation if Zaid says he wishes it to be onco 
only ; some, however, admit in these circumstances a single repudia¬ 
tion. *When one has made a repudiation depend upon some act one 
is about to perform oneself, the fact of having accomplished this act, 
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either without thinking of the consequences, or as the result of some 
violence, is not sufficient to fulfil the condition. The same principle 
must be followed where the repudiation depends upon the act of a third 
party, in all cases where the latter has an interest in the act, and knows 
what the consequences will be. For if it is an act indifferent to the third 
party, or if he is ignorant that the repudiation depends upon it, the 
fact of his accomplishing it without thinking, or as the result of some 
violence, is enough for the fulfilment of the condition. 

Section 11 

The words, “ You are repudiated,” followed by the act of lifting up 
two or three fingers, do not constitute two or three repudiations re¬ 
spectively, unless such was the intention of the husband who pronounced 
it; but where, under these circumstances, the husband adds, “ so 
many times,” then there are really either two or threo repudiations. 
But where, oven in this case, he declares upon oath that ho raised the 
third finger only with the intention of indicating the two others united, 
tho presumption is in his favour, and there are only two repudiations. 

When a slave says to his wife, “ At my master’s death you will be 
repudiated twice,” after which the master declares that the slave in 
question will be enfranchised at his death, fthe master’s decease causes 
the woman to be twice repudiated. These two repudiations, though 
originally pronounced by a slave, are considered to emanate from a free 
man, and are consequently revocable. It follows that the couple can 
remarry without an intermediate husband. 

If a husband calls one of his wives and another answers and he says 
to her, “ You are repudiated,” believing himself to be speaking to the 
wife he called, fit is the wife that answers who is repudiated. 

The words, “ You are repudiated if you eat a pomegranate, and if 
you eat the half of a pomegranate,” result in a wife being twice repudiated 
if sho eats a whole pomegranate. 

The law admits an oath as a way of rendering a repudiation condi¬ 
tional, whether the oath consists in an incitement to perform some act, 
or in its prohibition, or in the confirmation of some piece of news. 
Thus, upon saying, “ You are repudiated if I confirm my words on oath,” 
or ‘ 4 You are repudiated if you have not come out of such and such 
a house,” or “ If you have come out of it,” or “ If the matter is not as 
I have told you,” a repudiation takes effect, by tho fact of taking the oath, 
or by the fulfilment of the other conditions mentioned. When, on the 
other hand, tho second condition consists in a fact about to happen, 
such as sunrise or the return of the pilgrimage, one cannot lawfully 
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complete the repudiation by an oath, since in that case tlio first con¬ 
dition is replaced by the second. 

If any one inquires from a husband whether ho has repudiated his 
wife and he answers, “ yes,” it is an admission on his part; though lie 
may afterwards declare that ho was speaking of a former repudiation 
lie had since revoked ; and if he confirms this subsequent declaration 
upon oath, he lias a presumption in favour of the truth of his words. 
But where the inquiry is not purely interrogative, but made with the 
intention of requesting the husband to proceed to a repudiation, the 
affirmative reply is an explicit manner of repudiation ; or, according 
to some authorities, an implicit one. 


Section 12 

A condition of eating a piece of bread or a pomegranate is not 
fulfilled so long as there remains a crumb or a pip. Where a husband 
and wife eat together some dates and mix the seeds, and the husband 
says to the wife, “ If you don’t separate vour seeds from mine you are 
repudiated,” and the wife puts each seed aside, the condition of repudia¬ 
tion is not fulfilled and the marriage remains intact, unless the husband 
wishes her to indicate which seeds were hers. When a woman has a 
date in her mouth and her husband repudiates her on condition she 
swallows it, and then changes his mind and makes it depend on her 
spitting it out, and then changes his mind again and makes the repudia¬ 
tion depend upon her taking the date in the hollow of her hand, and the 
woman on hearing theso words quickly swallows half the date and spits 
out the other half, the condition is not considered to be fulfilled. When 
a husband accuses his wife of theft, and says to her, “ If you do not admit 
that my words are true you arc repudiated,” and she replies, “ I did 
steal,” adding, “ I did not steal,” no repudiation takes place. Where a 
husband says, “ If you do not name the number of pips contained in 
this pomegranate you are repudiated,” the fulfilment of the condition 
may be avoided by the wife first mentioning a number known to be a 
minimum, and then continuing by naming all numbers from that one 
up to what is known to be a maximum. It must be understood of 
course that it was not the husband’s intention to ascertain the number 
of the pips, for in that case the wife could not escape the dilemma by 
such an evasive reply. This principle applies also to the evasive answer 
already cited with reference to a wife accused of theft. Where one says 
to three of one’s wives, “ I repudiate her who cannot tell me the number 
of ralias that are obligatory in twenty-four hours,” and one of them 
answers “ seventeen,” and another “fifteen, that is to say, Friday,” 
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and the third “ eleven, that is for a traveller,” none are repudiated. 
When one says, “ You are repudiated until such and such a time,” or 
“ from such a time,” the time is due the moment that a single instant 
of that term is passed. The condition, “If you'see so-and-so,” or “ If 
you touch him,” or “ If you accuse him unjustly of the crime of forni¬ 
cation,” is fulfilled by the acts mentioned, whether the individual in 
question is dead or alive. This, however, is not the case with a condi¬ 
tion referring, e.g. to the act “ of giving him a blow,” for this condition 
clearly implies that the individual in question is alive. 

Where a wife pronounces against her husband words considered 
blamable, e.g . “ 0 imbecile,” or “0 ignoble husband,” and he replies, 
“ If I am so you are repudiated,” the repudiation really has effect if 
the husband’s intention is to punish his wife for her insulting language* 
even though he may not be imbecile. Where, on the other hand, the 
husband, by so replying, wishes to make the repudiation really depend 
on the condition that he is imbecile, the marriage remains intact if he 
is not. fAnd the same is the case where the husband has no special 
intention in saying this. A charge of imbecility implies that the in¬ 
dividual in question has not the free disposition of his property ; and 
that of being ignoble means, according to some, that he sets more store 
by the things of the world than by religion, which is practically the same 
as saying that with him cupidity has the better of morality and seein- 
liness. 


BOOK 38—RETURN TO CONJUGAL UNION 


A husband who lias repudiated his wife in a revocable maimer has a 
right to take her back so long as she is still in her period of legal retire¬ 
ment ; that is to say, he may retract his words and take his wife back 
again, without for this purpose effecting a new marriage, provided only 
that in the mean time the marriage has not become illicit for any other 
reason. ffWhen a husband, after pronouncing a revocable repudia¬ 
tion, goes mad, it is for his curator to exercise the right of revocation, 
whenever he would have been permitted to contract a now marriage 
for the person legally incapable confided to his care. 

A return to conjugal union is accomplished by the words, “ I take 
you back/’ “ I return to you,” “ I bring you back,” fand even the words 
“render” and “retain” are admitted as explicit in this sense. fO n 
the other hand, the expressions “give in marriage ” and “marry” are 
implicit terms. However, hi using the word “ render ” one should 
add “ to me ” or “ to marriage with mo,” otherwise this verb is not 
sufficient. Moreover, in his second period Shafii rejected the doctrhie 
that a return to conjugal union must be effected in the presence of 
witnesses ; and though the revocation may be enunciated in implicit 
terms, the law does not permit it to be made dependent upon any 
condition. A return to conjugal union cannot be effected tacitly, 
e.g . by coition ; but one must declare that one takes one’s wife 
back. 

A right to return of conjugal union exists only— 

1. If a woman has really cohabited v r ith her husband. 

2. If the repudiation was not pronounced for a compensation. 

3. If the repudiation is not the third. 

4. If the period of legal retirement is not yet expired. 

5. If cohabitation between the parties has not become prohibited 
for some other reason. 

6. If the wife has not in the mean time abjured Islam. 

Where the woman pleads that her period of legal retirement is 
already expired, the following cases must bo distinguished :— 

1. Where the period is calculated by months, and the husband 
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denies that the period is expired, the presumption is in his favour, if 
he takes an oath. 

2. fWhere she claims that the period has expired by reason of an 
accouchement, and it is proved that she has menstrues and has not 
yet passed the age of child bearing, the presumption is in her favour, 
if she takes an oath, provided the accouchement has taken place within 
an admissible time. The shortest duration of a normal pregnancy is 
six months and two instants from the marriage ; but if the pregnancy 
terminates by an abortion, it is one hundred and twenty days and two 
instants in a case where the foetus already has a human form, and 
eighty days and two instants if the foetus consists merely of a piece 
of shapeless flesh. 

3. Where she pleads expiry of her period of legal retirement, on the 
ground that the three periods of purity required are passed, she has a 
presumption in her favour provided she takes an oath, and provided 
also that:— 

(a) A free woman, repudiated during one of her periods of purity 
does not allege for the threo periods together a shorter time than thirty- 
two days and two instants ; nor, if repudiated during her menstrues, 
a shorter time than forty-seven days and one instant. 

(b) A slave, repudiated in these circumstances, does not allege 
shorter times than sixteen days and tw T o instants, or thirty-one days 
and ono instant, respectively. 

These rules must be observed both in a case where the alleged 
expiration is in conformity with a person’s ordinary periods, and also 
where that person usually has shorter or longer periods. 

Coition between a husband and wife revocably repudiated does not 
operate in prolonging the period of return to conjugal union ; though 
the woman must begin a new period of legal retirement from the dato 
of that illicit act. Eor carnal intercourse with the wife is prohibited 
during her period of legal retirement; though if the husband has 
intercourse with her in contravention of this rule, neither the punish¬ 
ment for the crime of fornication, nor any arbitrary punishment, is 
incurred ; unless the misdeed is committed with full knowledge of this. 
In all cases, however, such cohabitation involves payment of proportional 
dower, if a return to conjugal union does not ensue ; or even, according 
to our school, if it does. 

A repudiation that admits of a return to conjugal union does not 
prevent a husband pronouncing an oath of contiuencc, an injurious 
comparison, a new repudiation or an anathema, so long as the time of 
reconciliation has not expired. The right of succession of either party 
remains intact during this period. 
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Thu law also recognises the following presumptions, provided that 
the party in whose favour they are established confirms on oath the truth 
of his words :— 

1. In favour of the wife; if the husband alleges having insisted 
upon a return to conjugal union before the expiry of the term, though 
admitting that the period of legal retirement had expired before the 
time of the proceedings, while the woman denies that the husband 
exercised his right in time. The parties it is supposed are in agreement 
as to the date of expiry; for example, if they agree that the period 
expired on Friday, but the husband alleges that there was a return to 
conjugal union on Thursday, while the wife says it was not till Saturday. 

2. In favour of the husband ; if, in these circumstances, the parties 
agree as to the day upon which a return to conjugal union was demanded, 
but not as to the day of expiry of the period of legal retirement; for 
example, if thoy agree that the husband demanded a return to conjugal 
union on Friday, alleging that the period expired on Saturday, while 
the wife says it expired on Thursday. 

8. fin favour of the party whose assertion is impugned by an excep¬ 
tion ; in a case where the husband maintains the priority of his demand, 
and the wife that of the expiry of her period of legal retirement, without 
either giving the exact date. There is a presumption in favour of the 
wife if she maintains that the time is expired, and the husband pleads 
in bar that he had already demanded a return to conjugal union ; and 
a presumption in favour of the husband if he maintains that he de¬ 
manded a return to conjugal union before expiry of the period of legal 
retirement, and the wife pleads the illegality of the return, as it was 
only afterwards that the husband demanded it. 

[If the parties are simultaneously cited to the court, so that it is 
not known which is the defendant, it is the wife who has the presumption 
in her favour upon taking oath.] 

4. In favour of the husband, if he claims to have demanded a return 
to conjugal union, and the period of legal retirement is not yet expired 
at time of the hearing. Moreover, in all cases where the law admits 
a presumption in favour of the wife, she may retract it. 

5. In favour of the wife, if the husband, after repudiating her once 
or twice claims to have had commerce with her during the marriage, 
and to be able in consequence to use his right of return to conjugal 
union, while the wife denies the coition, and consequently the right 
of return. Under these circumstances the husband has implicitly 
admitted that dower is due in virtue of coition, and if the wife has already 
taken possession of this dower, he cannot reclaim any part of it on the 
ground of the woman’s denial of coition. On the other hand, if she 
has not taken possession, the wife can claim only half the dower. 







BOOK 39.—OATH OB CONTINENCY 

Section 1 

An oath of continency is an oath uttered by a husband who can legally 
repudiate his wife not to have carnal commerce with her, either for an 
indefinite period, or for some period exceeding three months. In his 
second period Sliafii established the doctrine that this oath need not 
necessarily be expressed by invoking the name of God or one of his 
qualities but that it is sufficient to make a declaration, under penalty 
of repudiating a wife or enfranchising a slave in case of non-fulfilment ; 
or even that it is enough to say, for example, “ If I henceforth have any 
carnal commerce with you, I engage before God to accomplish a prayer, 
or a fast, or a supererogatory pilgrimage,” or “ to enfranchise such and 
such a slave.” An oath not to have carnal commerce with a woman 
with whom one is not bound in the bonds of matrimony is an ordinary 
oatli and not an oath of continency, even where one may subsequently 
marry the woman. 

An oath of continence is not permitted by our school: (1) where 
* the wife is ratka or karna; or (2) whore the husband is emasculated. 

The following words, “ I shall not have commerce with you for four 
months, and at the end of that period, by God, I shall not for another 
four months, and so on,” fdo not constitute an oath of continence, 
because the original term does not exceed four months. By virtue of 
the same principle there can be no doubt that two perfectly distinct 
oaths of continence are implied in the words, “ By God, I shall have no 
commerce with you for five months, and upon the expiry of that time 
I shall have none for a year.” A man who declares he will abstain 
from his wife until after some event that will certainly not happen in 
four months, for instance the descent of Jesus Christ upon earth, utters 
a perfectly regular oath of continence ; but this is not so where there is 
reason to believe that the event will take place within four months, or 
where it is not certain that the event will occur at a more distant date. 
An oath of continence may be equally well enunciated in explicit or in 
implicit terms. By explicit terms are understood those that imply 
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carnal commerce without any doubt, e.g. “ introduction of the penis,” 
“ coition,” ££ copulation,” and in the case of a virgin ££ deflowering.” 
On the other hand, Shafii, in his second period, considered the following 
to be implicit terms : “ touching,” ££ contact,” ££ cohabitation,” ££ going 
to see,” ££ covering,” ££ approaching,” etc. 

Where one says, ££ If I afterwards cohabit with you, my slave shall 
be enfranchised,” the oath of continence is broken ipso facto at the 
moment of losing in any way the ownership of the slave. The husband 
who, after pronouncing an injurious comparison against his wife, says 
to her, ££ If I cohabit again with you my slave shall be enfranchised 
in consequence of my injurious comparison,” thereby utters a legal 
oath of continence ; and even if he has not really pronounced previously 
an injurious comparison the court should none the less hold that he 
has uttered both an injurious comparison and an oath of continence, 
though perhaps mentally the man had no intention of pronouncing the 
one or the other. For the court is not concerned with what one thinks, 
but with what one says. If, however, the husband pronounces the words 
cited without a previous injurious comparison, and adds, “If I did 
pronounce an injurious comparison,” he does not undergo the conse¬ 
quences of his oath unless such comparison was really uttered. An 
oath of continence has its full legal effect where one uses the words, ££ If 
I still cohabit with you, my other wife so-and-so will be repudiated,” 
and in that case the latter’s repudiation is effected ipso facto by an ulterior 
cohabitation with the wife against whom the words were pronounced ; 
while the consequences of the oath cease to exist upon this repudiation. 

He who says to his four wives, ££ By God, I will not cohabit with you 
any more,” has uttered an oath of continence that renders illicit his 
cohabitation with all four of them, but not his cohabitation in general. 
Thus if he subsequently cohabits with three of them, he must abstain 
from the fourth ; while the death of one or more of the wives, previous 
to any subsequent cohabitation, annuls the oath ipso facto. Where, on 
the other hand, he uses the words, ££ I will not cohabit with any of you,” 
this is an oath of continence that at once renders illicit cohabitation 
with any one of them. *The words, ££ I will cohabit with you only once 
until the end of the year,” constitute an oath of continence only on 
condition that more than four months of the year remain after the one 
cohabitation of which the husband speaks. 


Section 2 

Where a husband utters an oath of continence, the wife cannot 
complain of it to the court until the expiry of the term of four months, 
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the period of indulgence beginning from the time the oath was pronounced; 
and, in the case of a woman revocably repudiated, from the moment 
the husband demands the return to conjugal union. If the marriage 
has been consummated the oath of continence is interrupted ipso facto 
by the apostasy of one of the parties during the period of indulgence ; 
and the fact of her returning from her errors before the end of her period 
of legal retirement, causes another such period to be incurred. On the 
other hand, temporary causes on the husband’s part that prevent coition 
during marriage, without affecting its validity, do not affect either the 
length or the period of indulgence. Among these causes are cited 
fasting, Hiram, sickness, and madness. Where, on the other hand, these 
temporary causes of prevention are on the part of the woman, they 
interrupt the course of the period of indulgence if they are physical, 
e.g. minority or sickness, and a new period begins as soon as the causes 
in question cease to exist. A few authorities require that the time 
elapsed before the existence of the cause of prevention should be taken 
into account ; consequently they consider the course of the period of 
indulgence not as interrupted, but as merely suspended. The legal 
causes of prevention on the woman’s part have no influence upon the 
duration of the period of indulgence, causes among which should be 
mentioned menstrues, and supererogatory fasting; fwhile, by way of 
exception, the obligatory fasting of the woman has the same effect 
as a purely physical cause. 

An oath of continence is broken by coition during the period of 
indulgence ; and in default of coition during this period, the wife‘may 
summons her husband, in order that he may decide either to take her 
back or repudiate her. Her neglect to do this immediately does not 
prevent her subsequently exercising this right, so long as the term of 
the oath has not expired. Taking back the woman at her request is 
consummated only by a real penetration, not by voluptuous actions of 
any other kind. Consequently this right to summons her husband does 
not exist where the woman is unfit for coition from any cause, e.g. 
menstrues or sickness. In case of prevention on the husband’s part, 
the woman must observe the two following distinctions:— 

1. If the cause of prevention is purely physical, e.g. sickness, all 
she can insist upon is that her husband should declare himself to 
be ready to fulfil his conjugal duties as soon as he is capable of 
doing so. 

2. If the cause of prevention arises from some legal provision, 
e.g. ihram, the wife, according to our school, can only ask for 
repudiation. 
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The wife lias no right to summons her husband, if there has been 
any carnal commerce between them, even where such commerce does 
not amount to a regular coition. *Where the husband refuses to choose 
between the two alternative courses open to him, the court should pro¬ 
nounce a repudiation for him, i.e , one revocable repudiation, without 
allowing him a three days’ respite. *Coition by order of the court does 
not excuse the husband from legal expiation for a broken oath. 





BOOK 40.—INJURIOUS COMPARISON 


Section 1 

An injurious comparison may legally be pronounced by any adult sane 
husband, even by the infidel subject of a Moslem prince, or by an 
emasculated person. A husband’s drunkenness is no obstacle to the 
validity of an injurious comparison, nor to that of a repudiation. 

Thejormulas by which the comparison may be explicitly announced 
are as follows :— 

1. “ You will be for me,” or “ in regard to me,” or “ with me,” “ as 
the back of my mother.” 

2. fj“ You will be as the back of my mother,” and nothing else. 

3. “Your body,” “your breast,” or “your person will be as the 
breast,” or “ the body of my mother,” or “ like all the parts of the body 
of my mother.” 

4. *“ You will be to me like the hand,” “ the bosom,” or “ the chest 
of my mother ; ” and even a comparison to the eye of one’s mother 
must be considered to be valid, if the intention is to abuse one’s wife ; 
but not if the intention is to say something agreeable to her, or if there 
1)0 no particular intention. 

5. *“ Your head,” “your back,” or “your hand will be to me as 
the back of my mother.” 

G. A comparison to one’s grandmother by these formulas is also 
injurious, and our school extends this principle to all relatives within 
the prohibited degrees, with whom relationship is not accidental, i.e . 
with whom the husband could not be bound in the bonds of matrimony 
at any period of his life. Thus a nurse or a daughter-in-law are not 
included among relatives within the prohibited degrees, so far as con¬ 
cerns an injurious comparison. A comparison made either to a strange 
woman, or to a repudiated wife, or to a sister-in-law, or to one’s father, 
or to a woman against whom one has pronounced an anathema, is null 
and void. 

An injurious comparison may be made conditionally. Conse¬ 
quently the words, “ If I pronounce an injurious comparison against 
my other wife, you also will be to me as the back of my mother,” result 
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in the comparison pronounced against the other wile affecting both. 
Where, on the other hand, instead of speaking of one’s wife, one says, 
“ If I pronounce a comparison against so-and-so,” i.e. a woman with 
whom one is not bound in the bonds of matrimony, “you,” that is 
one’s wife, “ will be,” etc., the comparison has no consequence as 
regards either, unless the husband’s intention was to make a comparison 
of his wife depend upon his pronouncing the words of comparison 
against any other person. It is possible, however, that this conditional 
comparison may be accomplished later ; i.e. by marrying the person 
in question and pronouncing a comparison against her. This rule 
applies not only to the case where one has spoken of a woman with 
whom one is not bound in the bonds of matrimony, but also to the case 
where one says expressly, “ So-and-so who is not my wife.” However, 
there are authorities who deny that the rule is applicable to this case ; 
and the following expression, “ If I pronounce an injurious comparison 
against so-and-so, though she is not my wife,” is null and void, whatever 
the circumstances may be. 

The words, “ Yon are repudiated like the back of my mother,” involve 
the following consequences, according to the husband’s intention :— 

1. They constitute merely a repudiation, 

(a) if the husband had no definite intention in pronouncing 

them; 

(b) if he intended to repudiate his wife ; 

(c) if he intended to pronounce merely an injurious com¬ 

parison ; 

(cl) if he intended as much the one as the other ; or 

(e) if he intended to pronounco an injurious comparison by the 
words, “ You are repudiated,” and a repudiation by the 
words, “ Like the back of my mother.” 

2. They constitute a repudiation, and, when this is revocable, also 
an injurious comparison in addition, if the husband intended to re¬ 
pudiate his wife by the words, “ You are repudiated,” and to pronounce 
against her an injurious comparison by the words, “ Like the back of 
my mother.” 


Section 2 

After pronouncing an injurious comparison the husband owes an 
expiation, if he goes back upon his word and takes his wife again before 
being otherwise separated from her. For such renewal of cohabitation 
becomes impossible, and the comparison is ipso facto annulled, as soon 
as it is followed by any other sort of separation, e.g. death, dissolution 
of marriage on account of apostasy, or redhibitory defects, repudiation 
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either irrevocable or revocable but not followed by a return to conjugal 
union, madness, for the fact of becoming proprietor of one’s wife, or of 
having pronounced an imprecation against her, at least where the 
accusation of the crime of fornication that led to the imprecation pre¬ 
cedes the comparison. If the repudiation is followed by a return to 
conjugal union, our school considers this act as implying ipso facto a 
renewal of cohabitation, interrupted on account of the injurious com¬ 
parison ; but where the marriage has been dissolved on account of the 
husband’s apostasy, his return to the faith has not the same result 
according to our school. This return would merely permit the husband 
to resume the interrupted cohabitation. Expiation, once prescribed, 
remains obligatory, even where a renewal of cohabitation has been 
followed by another separation. And the husband must first acquit 
himself of the expiation as a debt towards God before resuming cohabi¬ 
tation, and even before permitting himself any voluptuous act. [*Such 
acts are lawful oven before expiation.] 

An injurious comparison may bo pronounced to take effect by a 
particular time, and in that case the term must bo duly observed ; 
though according to one jurist a comparison so limited has the effect 
of an unlimited comparison; and according to another it is null and 
void. 

fAccording to the doctrine of most authorities, resumption of co¬ 
habitation can only be effected by carnal commerce while the con¬ 
sequences of the comparison are still in force ; the mere fact of the 
woman living with her husband is not enough. 

A husband who says to his four wives, “ You are all to me as the 
back of my mother,” thereby pronounces an injurious comparison 
against all four ; and if he takes them back as wives, he owes four times 
the prescribed expiation ; though, in his first period, Shafii maintained 
the opinion that in these circumstances the husband owes only a single 
expiation. But where the husband, without stopping, pronounces 
four times against his four wives the w r ords, “ You shall be to me as 
the back of my mother,” there are four different comparisons, the first 
three of v T hich are retracted. Where, on the other hand, he repeats 
the same words against one of his wives, it is necessary to distinguish :— 

1. If the object of the repetition was to confirm his first w r ords, in 
which case there is but one comparison ; and—• 

2. *If the object was to reiterate them, in which case each repetition 
involves a new comparison, though each implies the retractation of 
that immediately preceding it. 


BOOK 41.-EXPIATION WITH REGARD TO 
INJURIOUS COMPARISON 


Expiation is possible only where the husband intends to reconcile 
himself with God ; but it is not rigorously necessary that this intention 
should specially refer to the injurious comparison. 

Expiation, in a case of injurious comparison, consists in the en¬ 
franchisement of a slave of either sex, a Moslem, with no physical 
infirmities that would prevent his working for a master or gaining a 
living. It is enough then to enfranchise a slave who is a minor, or bald, 
or lame so long as he is not wholly unable to walk, or blind of one eye, 
or deaf, or deprived of the sense of smell, or one that has lost his nose, 
his ears, or his toes ; but it is an insufficient expiation to enfranchise 
a slave affected with some chronic malady, or one that has lost a foot 
or a ring-finger, or a little finger, or two other fingers [or a thumb]. 

For the same reason it is insufficient to enfranchise a decrepit old 
man, a madman even with some rare intervals of lucidity, or a sick person 
whose recovery cannot be hoped for. fit would bo considered sufficient, 
however, if the sick slave unexpectedly recovered. A person who owes 
expiation cannot purchase a slave whoso degree of relationship would 
render enfranchisement obligatory with the object of freeing him by 
way of expiation ; neither can he by way of expiation bestow full liberty 
upon a woman enfranchised by reason of maternity, or upon a slave 
undergoing enfranchisement by contract, at least if the contract is 
valid. On the other hand, one may lawfully, by way of expiation, 
bestow full liberty upon a slave enfranchised by a will or conditionally ; 
though it must be understood that after pronouncing a conditional 
enfranchisement in favour of one’s slave, one may not recur to this idea 
and enfranchise him under the same condition by way of expiation. 
There is, however, no objection to making an enfranchisement by way 
of expiation depend upon some condition. One may also legally 
enfranchise two slaves for two different expiations, in such a way that 
each of the expiations consists in the enfranchisement of half of the one 
slave and half of the other. It is even lawful to enfranchise the halves 
of two slaves for a single expiation; fon condition, if the expiator is an 
insolvent debtor, that the other halves have already been enfranchised. 
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Expiation cannot consist in an enfranchisement for an indemnity, 
for this would be a bilateral contract, as much as a repudiation for com¬ 
pensation, or a divorce. However, as a general rule, enfranchisement 
is perfectly legal where a third party says to the master, 4 ‘Bestow full 
freedom, for a thousand pieces of money, upon your slave already en¬ 
franchised by reason of maternity,” and the master agrees to it. The 
person in question then owes the sum mentioned ; fand this rule is 
applicable not only to the case of a slave enfranchised by reason of 
maternity, but also to any other enfranchisement. If the third party 
uses the words, “Enfranchise the slave for me for so much,” the en¬ 
franchisement, though effected by the master, would be none the less 
considered by the law as coming from the speaker who consequently 
owes the sum mentioned. fThis means that the latter is supposed to 
become the owner of the slave, as soon as the enfranchisement is pro¬ 
nounced by the master, after which the enfranchisement is at his charge. 

Where the person owing expiation possesses in full property either 
a slave who can be enfranchised in this way or money necessary to buy 
one, and where he is not in actual need of one or the other for himself 
or his family, for maintenance, clothing, lodging, or furniture, he should 
enfranchise the slave he possesses or can purchase. But it is never 
necessary to sell one’s immovable property or valuable securities for 
the purpose of obtaining money to buy a slave for an expiatory en¬ 
franchisement, when such sale would bring in no more than is necessary 
for living. fNor is it necessary to sell for this purpose the house one 
lives in, or the slave who is an old servant of many years’ service, even 
though their value may be greater than what may be called strictly 
necessary. The person owing expiation is not obliged to buy a slave 
in order to acquit himself of the expiation, if this can be done without 
a sacrifice on his part. *The solvency of the debtor is ascertained at 
the moment he should perform the expiation. 

A person who is not able to enfranchise a slave by way of expiation 
should in place of this fast for two consecutive months of the lunar 
year to expiate his fault; fbut the law does not require the intention 
not to interrupt the fast. If the fast is begun in the middle of a month, 
the remaining days are taken into account, and also a number of days 
in the third month equal to the number of days in the first month before 
the fast began. The continuity of the fast is interrupted if a day is 
allowed to pass without fasting, unless it has been physically impossible 
to perform this duty, or one has been ill; this is the doctrine maintained 
by Shafii in his second period. On the other hand, continuity is not 
interrupted by ceasing to fast on account of menstruation ; or even, 
according to our school, by an attack of madness. 
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A person owing expiation being unable to fast, either from decrepi¬ 
tude or sickness, may instead of fasting nourish sixty indigent or poor 
people. Most authorities, however, do not admit sickness as a cause of 
exemption, except in the three following cases :— 

1. Where one cannot reasonably expect to recover. 

2. Where fasting would be particularly painful for the sick person. 

3. Where the sick person is afraid of aggravating his malady by 
fasting, even though the actual malady in itself may not be of a nature 
to justify a deviation from the law. 

The indigent and poor persons may not be infidels, nor Banu Hasliim 
nor Banu el Mottalib; and the amount of nourishment due to each is a 
modd of provisions payable at the end of the annual fast. One may 
not give to the same indigent person a modd a day for sixty days instead 
of giving on one occasion sixty modds to sixty indigent persons, although 
the total quantity of modds is the same in the one case and the other. 
Nor may one give as provisions Hour, or sawile , or bread, or provisions 
specially used at breakfast or supper. 




BOOK 42.—IMPRECATION 


Section 1 


An imprecation may be pronounced only where there has previously 
been an accusation of the crime of fornication, and where this crime 
cannot be proved in the manner prescribed by law. 

This accusation can be made explicitly or implicitly. It is made 
explicitly by the expressions, “ You have rendered yourself guilty of 
the crime of fornication, 55 “ 0 man, 55 or “ 0 woman, guilty of fornica¬ 
tion, 55 or by an accusation of having knowingly introduced the penis 
into the vagina of a woman with whom commerce is prohibited, or into 
the podex of a man or of a hermaphrodite. The words, “ You with¬ 
drew to the mountain, 55 and even “ You withdrew, 55 are implicit ; fbut 
the expression, “ You rendered yourself guilty of the crime of fornica¬ 
tion in the mountain, 55 is explicit. The following incriminatory ex¬ 
pressions, “ 0 libertine,” and “ 0 man of notorious misconduct,” pro¬ 
nounced against a man, or “ 0 wicked woman,” and “ You like deserted 
spots 55 uttered against a woman, or to say to one’s wife, “ You were 
no longer a virgin at the time of our marriage,” imply an accusation of 
the crime of fornication, unless the person using them declares he had 
no such int ention. In this latter case the law presumes that he is speaking 
the truth, provided he takes an oath to that effect. The words, “ 0 
son of a public woman,” or “ As for me I never rendered myself guilty 
of the crime of fornication,” constitute insinuations against the poison 
with regard to whom they are pronounced, but not a formal accusation, 
evon if pronounced with that intention. The words, “ I have had pro¬ 
hibited carnal commerce with you,” constitute both a confession and an 
accusation of the crime of fornication. Where a husband says to his 
wife, “ 0 woman, guilty of the crime of fornication,” and she replies, “ I 
never committed fornication except with you,” or “ You are more 
guilty than I, 55 there is on the part of the husband an explicit, and on the 
part of the wife an implicit accusation. Where, on the other hand, the 
reply is, “It is true I committed the crime of fornication, but you 
were more guilty in the matter than I,” there is a confession on the 


wife’s part combined with an explicit accusation on the husband’s. 


IMPRECATION 


359 


Thu expressions, “ Your vagina,” or “ Your penis has committed the 
crime of fornication,” constitute an accusation of this crime ; and it 
is the same where the speaker, instead of naming the genital parts, 
says, “ your hand,” or “ your eye ; ” except that our school considers 
these latter expressions as implicit. Our school also considers as im¬ 
plicit the phrases, “ You are not mine,” or “ You are not my son,” 
spoken against one’s child ; but the accusation, “ You are not the son 
of so-and-so,” pronounced against the child of another is explicit, unless 
it relates to a child whose father has already disavowed it by a previous 
imprecation. 

An accusation of the crime of fornication constitutes, when its 
truth cannot be proved in the manner prescribed by law, the crime of 
defamation. The defamer must suffer definitely prescribed corporal 
punishment, if the accusation is made against any one who is mohsan; 
otherwise he incurs only an arbitrary correction. By mohsan is under¬ 
stood any adult sane free Moslem man or woman abstaining from any 
carnal commerce that would render him liable to the prescribed penalty 
for fornication. Our rite regards as incompatible with such abstinence 
an act of cohabitation with a slave to whom one is related within the 
prohibited degrees; fbut this incompatibility must not be extended 
to commerce with one’s wife during her period of legal retirement, that 
results from a cohabitation due to error, nor to that with a slave belonging 
to one’s son, nor to that with a woman one has married without the 
assistance of a guardian. If a person unlawfully accused of the crime 
of fornication commits this crime later, there is no ground for accusing 
and punishing as a defamer the person who accused him ; but no such 
impunity results from the former losing his quality of mohsan in some 
other way, e.g. by apostasy. When one has once indulged in forbidden 
carnal commerce, one may never again in all one’s life become mohsan . 
The right to demand the punishment of a person guilty of defamation 
passes to the huirs of an injured party ; but this right lapses upon for¬ 
giveness. fEach inheritor may exercise this right without the con¬ 
currence of the others; and forgiveness by one transfers his right to 
the others. 


Section 2 

A husband may with impunity accuse his wife of the crime of forni¬ 
cation, even though he may be unable to furnish legal proof, when he 
knows for certain she has been guilty of it, or when he has grave and well- 
founded suspicions upon the subject. Among these may be included 
the fact of its being of public notoriety that the woman is guilty of the 
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crime, and that, so-and-so is her accomplice, and that the guilty pair 
were surprised together in a desert place. 

If a woman gives birth to a child of whom her husband knows 
for certain he is not the father, he should disavow it, if he does not 
want it to be considered his. The law admits such disavowal only 
where— 

1. The husband has had no carnal intercourse with his wife during 
the whole period of the marriage. 

2. The accouchement takes place less than six months after their 
first coition, or more than four years after the last. 

A child born between the limits of six months and four years after 
the first coition may only be disavowed upon the double condition 
that not only a menstruation subsequent to the last coition must prove 
that the woman cannot have been rendered pregnant by her husband, 
fbut also that the child is born more than six months after this puri¬ 
ficatory menstruation. ffA husband may never base his disavowal 
upon an assertion that during copulation he withdrew soon enough not 
to fecundate his wife. If the crime of fornication, though proved, 
took place at a moment that admits of the child being either that of 
the husband or of the woman’s accomplice, the law declares illegal, 
not only the disavowal, ffbut also the accusation of the crime of forni¬ 
cation, and the imprecation. 


Section 3 

An imprecation consists in the solemn declaration four times re¬ 
peated, “ God is my witness that I am sincere in accusing this my wife 
of the crime of fornication.” If this accusation is not pronounced in 
presence of the accused, the name and descent must be indicated so 
as to leave no uncertainty as to the person intended. The husband 
must also invoke upon himself “the malediction of God,” if he has 
brought the accusation in bad faith. If the imprecation is to be accom¬ 
panied by the disavowal of a child the husband should mention it at 
once, adding to each enunciation of the formula, “ And in asserting that 
the child to which she has just given birth,” or “ this child,” “ is an 
illegitimate child, of whom I am not the father,” The woman on her 
side may rebut the accusation by repeating four times, “ God is my 
witness that my husband brings this accusation in bad faith,” and after 
that invoking “ the wrath of God ” upon herself, if her husband is 
sincere in his accusation, fit is rigorously necessary to use these 
particular words; an oath may not be lawfully substituted for the 
phrase, “ God is my witness,” nor may the words “ malediction ” and 
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“wrath” be interchanged, for inserted before the phrase, “God is 
my witness.” It is also rigorously necessary that the imprecation 
should take place only upon an order of the court, which must contain 
the formula to be pronounced, with the legal consequences that result 
from its pronouncement. The woman may not pronounce her formula 
before the husband has finished his. A muto may choose between signs 
clearly indicating the meaning, and its reduction to writing. The 
formula may also be pronounced in a language other than Arabic ; 
except in the case of persons who can speak Arabic even though it may 
not be their mother tongue. 

An imprecation should be rendered more solemn— 

1. By the choice of the time when it is pronounced, i.e. Friday, at 
the close of afternoon prayer. 

2. By the choice of the place where it is pronounced, i.e . the most 
noteworthy spot in the town. Thus at Mecca an imprecation is uttered 
between the corner of the Kaba containing the “ black stone,” and the 
Makam Ibrahim ; at Medina close to the pulpit in the sacred Mosque ; 
at Jerusalem near the Sakhra; and in other cities near the pulpit in 
the great mosque. It is understood of course that a woman who is 
impure by reason of menstruation must pronounce her formula at the 
door of tho building. Infidel subjects of a Moslem prince pronounce 
the imprecation in their churches or synagogues, and a fire-worshipper 
may even pronounce it in his temple ; but an idolater may not lawfully 
pronounce it in a temple of idols. 

3. By the number of persons present; that is to say that an impre¬ 
cation must be pronounced in the presence of at least four persons. 

These three rules, however, are considered by our school as being 
merely precepts of tho Sonna, and consequently not of rigorous obser¬ 
vance. The Sonna also prescribes that the court should give tho in¬ 
terested parties such advice as may seem expedient, especially when 
they are about to pronounce the decisive fifth phrase. The Sonna also 
requires that an imprecation should be uttered standing. 

Though in general a husband cannot pronounce an imprecation 
unless he is legally capable of repudiating his wife, the act is still valid :— 

1. If the husband, apostatised after cohabitation with his wife, 
accuses her of the crime of fornication, but returns to the faith after the 
end of her period of legal retirement, and then pronounces an impre¬ 
cation. 

2. If the husband, in the same circumstances, pronounces an impre¬ 
cation immediately after tho accusation, and subsequently returns to 
the faith, provided always that it is before the expiration of the period 
of legal retirement. 
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Whore, oil the other hand, the husband does not repent from his errors 
until after the expiration of the period of logal retirement, the fact that 
the marriage is ipso facto dissolved is an obstacle to the imprecation. 

An imprecation pronounced by a husband has the following conse¬ 
quences :— 

1. The parties are separated, and marriage between them is for ever 
forbidden, even though the husband subsequently retracts his accusa¬ 
tions. 

2. The husband is not punishable as a defamer, though unable 
to furnish the testimony legally required to prove his wife’s 
crime. 

8. The wife is punishable for the crime of fornication, unless 
she in her turn pronounces the imprecation in the terms already 
mentioned. 

4. The child whose paternity is disavowed by the husband’s impre¬ 
cation is not recognised as his by law. 

The disavowal is unnecessary, and the child ipso facto illegitimate 
if not only is the husband certain he is not its father, but this is manifest 
to every one by the nature of things ; for instance, if the mother gives 
birth to it within six months from the marriage contract, or if the mother 
was repudiated immediately after the contract, in both cases before the 
marriage was consummated, or if the marriage was effected when one 
of the parties was in the East and the other in the West. On the other 
hand, the child’s death does not extinguish the right of disavowal, 
Shafii maintained, in his second period, that a disavowal should take 
place after no long interval, without prejudice, however, to its being 
effected at any time, on alleging some valid excuse for the delay. A 
husband may at his choice disavow a child of which his wife is pregnant 
either before or after her lying-in ; and if he excuses his delay in pro¬ 
nouncing his disavowal on the ground that the birth was concealed 
from him, the presumption is in his favour upon his taking an oath. 
This presumption, however, only exists where the husband was absent, 
or if present where the length of the delay is not incompatible with his 
ignorance. A husband to whom is spoken the following compliment, 
44 May you have much pleasure from your child,” or 44 God grant your 
son become a good man,” and who replies, 44 Amen,” or 44 Yes,” may not 
subsequently disavow it ,* but if, instead of making use of an expression 
implying avowal, the husband replies, 44 May God reward you,” or 
44 May God bless you,” he is free afterwards to pronounce a disavowal. 
The possibility of furnishing legal proof of the crime of fornication is 
no obstacle to a husband’s pronouncing an imprecation. And the 
woman’s reply to her husband’s imprecation according to the 


IMPRECATION 


363 


above-mentioned formula results in her not being liable to the 
definitely prescribed penalty for the crime of fornication, unless the 
husband produces the proof required by law. 


Section 4 

A husband may pronounce an imprecation not only in order to 
enjoy all the legal advantages which result from it; but also with one 
of the following special intentions 

1. In order to disavow a child, even though his wifo may havo 
already pardoned his defamation, and the marriage been dissolved in 
some other manner. 

2. In order to escape the definitely prescribed penalty for defamation, 
even though the marriage may have been already dissolved in some other 
manner, and there is no child to disavow\ 

3. In order to escape a discretional punishment for defamation, 
where particular circumstances rendered him not liable to the definitely 
prescribed penalty. 

In any case an imprecation is never an excuse where it is a matter 
of defamation contrary to common-senso and manifestly false ; and in 
a case of this sort the court is justified in inflicting upon the detainer a 
discretional punishment for his moral amelioration. Among such 
groundless defamations may be mentioned that of a girl still a minor 
and incapable of coition. 

An imprecation cannot take place :— 

1. If the woman is not pregnant as a result of the crime of which her 
husband accuses her, and also— 

(a) She pardons the defamation pronounced. 

(b) The husband can furnish the proof required by law that she has 
been guilty of the crime of fornication. 

(c) The wife’s crime is proved by her own avowal. 

2. If the woman renounces her right to proceed against her husband 
before the court. 

3. If the woman goes mad in consequence of the defamation pro¬ 
nounced against her. 

On the other hand, an imprecation is admissible, even where the 
wife has been irrevocably repudiated, or where the marriage has been 
dissolved by her death, in a case where her husband accuses her of the 
crime of fornication, without being able to furnish legal proof of it, 
and the defamation is pronounced in general or with reference to a fact 
subsequent to the dissolution of the marriage, always on condition 
that there is a child which the husband is obliged to disavow if he does 
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no! wish to bo considered its father. But an imprecation can never bo 
pronounced after the irrevocable dissolution of a marriage, on account 
of a fact that took place before the marriage, fwhether there is or is 
not a child to disavow. Lx all cases the husband must bogin by accusing 
his wife of the crime of fornication before having recourse to an impre¬ 
cation ; and the law docs not permit the husband to disavow one of 
two twin children and not the other ; he must either disavow both or 
accept their joint paternity without any reservation. 


BOOK 43,—PERIOD OF LEGAL RETIREMENT 


Section 1 

A woman’s legal retirement after the dissolution of her marriage is of 
two categories, the first being that prescribed in consequence of a 
separation inter vivos, whether by repudiation or by any other method 
of dissolution of marriage. This kind of legal retirement need not be 
observed except when there has been carnal commerce between the 
parties; for where it is proved that the womb is intact retirement is not 
1 ecessary. This, at any rate, was the doctrine maintained by Shafii 
during his Egyptian period. 

The legal retirement of a free woman who has nienstrues and regular 
periods of purity, is composed of three periods of purity ; but it is 
understood that a woman separated in one of her periods of purity 
concludes her retirement at the beginning of the third menstruation, 
while one separated during one of her menstruations becomes free only 
upon the commencement of the fourth, including that during which she 
was repudiated. One authority insists that twenty-four hours should 
elapse before it can be said that menstruation has definitely commenced ; 
and there is disagreement on the point whether a woman,who, upon the 
dissolution of her marriage, has not yet had menstrues but begins to 
experience them shortly afterwards, should or should not be considered 
as separated during a period of purity. This controversy derives from 
the other one as to whether the expression, “ period of purity,” 
signifies merely a transition from purity to menstruation or whether it 
implies an interval of purity between two menstruations. *In this 
latter controversy the second of these two views is to be preferred. 
The legal retirement of a woman whose haemorrhages are prolonged 
beyond the term of her nienstrues is fixed so as to take into consideration 
her habitual periods of purity and menstruation ; but a woman who 
Ins irregular fluxes should in all cases observe a legal retirement of three 
months, or, according to some authorities, a retirement lasting for three 
months after menstruation has ceased to be manifested. A woman en¬ 
franchised by reason of maternity, a woman undergoing enfranchisement 
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by contract, and in general all slave women, should observe a 
retirement of two periods of purity. *If they become completely en¬ 
franchised during their retirement, they should terminate it, in the case 
of a revocable repudiation, as if they had been free since the separation ; 
but they should continue their retirement as if they were still slaves 
in the case of an irrevocable repudiation or &ny other kind of separation 
which, like divorce, has the same consequences as an irrevocable 
repudiation. 

A free woman who has no menstrues, or has passed the age for them, 
should observe a retirement of three months, and, if the repudiation 
took place in the middle of a month, her retirement is not completed 
until after the appearance of two new moons plus the number of days 
wanting to complete thirty in the first month ; all without prejudice 
to her obligation to observe the prescribed periods of purity, should 
she before the end of this time become subject to menstruation. A 
slave woman, including a woman enfranchised by reason of maternity, 
and one undergoing enfranchisement by contract, should, under theso 
circumstances, observe a retirement for one month and a half, when 
they have no menstrues or have them no longer ; though one authority 
prescribes them a retirement of two months, and another one of three. 
A woman whose menstrues are interrupt ed by some cause, such as suckling 
or sickness, should defer her retirement for three months until menstrua¬ 
tion returns, or it appears evident that it will not do so ; in his second 
period Shafii even declared this rule to be applicable to cases where the 
interruption is not due to any known cause. In his first period our 
Imam maintained that a woman in such a case, where the cause is not 
known, should begin by waiting nine months to see whether menstruation 
is going to return, and after that accomplish the ordinary three months’ 
retirement. 

In his second period Shafii also expressed the opinion that if tho 
woman has reasons to think menstruation will not return, and con¬ 
sequently observes a retirement of three months, and the menstruation 
does return before the expiry of the three months, she should com¬ 
plete her retirement counting by periods of purity. *This is also what 
she should do, even though menstruation does not reappear until after 
the expiry of the three months, if she has not meanwhile become engaged 
in the bonds of another marriage ; otherwise she is not obliged to observe 
a new period of retirement. As to whether a woman has good reason to 
think her menstruation will not return, this is a question which should 
be decided according to information obtained in each particular case 
from previous instances of near relatives both on the father’s and 
mother’s side ; though, according to one authority, recourse may be 
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had to observations with regard to women in general. [*I recommend 
this latter doctrine.] 


Section 2 

The legal retirement of a woman who is pregnant at the moment of 
separation terminates upon her accouchement, on the double condition 
that— 

1. The child’s father is the woman’s lawful husband ; whether the 
paternity is established by law, or whether it can merely be considered 
possible, e.g. in case of disavowal. 

2. Tho accouchement is terminated. This rule applies equally to 
“ twins,” though in this case the retirement expires only upon the 
birth of the last born. By “ twins ” are understood children born at a 
less interval than six months. The birth of a still-born child counts as 
an ordinary accouchement ; but not an abortion, at least where the 
foetus consists merely in a lump of flesh without human form. On the 
other hand, if the foetus already has a human form, though distinguish¬ 
able only by a mid-wife, tho abortion counts as an ordinary accouche¬ 
ment. Our school goes even further and allow r s that a retirement is 
terminated by an abortion, where the foetus is merely a lump of flesh, 
but the midwives say it contains a principle of vitality. 

A woman who begins by counting her retirement by periods of 
purity or by months, and perceives after its termination that she is 
pregnant, should still observe her period of retirement as if she had 
known of her pregnancy at the moment of the separation; and even 
if she merely suspect her pregnancy without being sure of it, she cannot 
remarry before her suspicions are either dissipated or realised. Where, 
on the contrary, her suspicions arise only after the end of periods of 
purity or of months that constituted her period of legal retirement, the 
two following eases must bo distinguished :— 

1. If she has remarried, the second marriage remains intact, and tho 
child has for father the new husband, unless born within six months 
after the contract. 

2. If she has not remarried she should wait until her suspicions are 
dissipated or realised ; though a new marriage effected in contravention 
of this rule is not considered null bv our school, unless the new husband 
has acted knowingly. 

A child born four years after the irrevocable separation of the parties 
has the husband for father, unless the woman has remarried under the 
circumstances we have described ; but a child born later than this period 
is always illegitimate. In the case of a revocable repudiation, this period 
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is counted from the moment of repudiation ; though, according to one 
authority, it should be calculated from the moment the period of legal 
retirement has expired. When a separated woman remarries after the 
end of her period of legal retirement, without suspecting her pregnancy, 
the fact that she has an accouchement within six months from the dis¬ 
solution of the first marriage is enough to nullify the second ; but a 
child bom later than this has for father the second husband. 

A new marriage effected before the end of the period of legal retire¬ 
ment is illegal, and a child born during this marriage has for father the 
former husband, at least where the accouchement takes place within a 
period that renders this paternity alone admissible. The woman in 
question has then, by the fact of the accouchement, terminated the 
period of legal retirement necessary upon her separation from her former 
husband ; but after this must still observe an ordinary period of legal 
retirement for having cohabited with the second. On the other hand, if 
the time of the accouchement demonstrates the paternity of the second 
father the latter is regarded as the child’s father, in spite of the illegality 
of the second marriage ; while, if the time of the accouchement admits 
equally well of the paternity of the one husband and of the other, the 
matter should be submitted to a physiognomist who should pronounce 
after examining the child, and whose decision carries with it the same 
consequences as if the paternity had been indicated by the time of the 
accouchement. 


Section 3 

Where a woman has to observe two periods of legal retirement of the 
same nature, resulting from her cohabitation with the same individual, 
one of the periods is included in the other. This is what takes place, for 
instance where a husband, after repudiating his wife revocably, indulges 
in coition with her before the expiration of her period. In this case it 
makes no difference— 

1. Whether the retirement is calculated by periods of purity, or 
by months. 

2. Whether coition has taken place knowingly or not. 

In any case the final period of legal retirement begins from the last 
act of coition and involves ipso facto what remained to be accomplished 
of the retirement rendered necessary by the previous repudiation. And 
it is the same where the two periods of legal retirement are of a different 
kind ; for example, if one is calculated by periods of purity and the other 
is terminated bv an accouchement. Then the accouchement determines 
the end of the final period of retirement, and the husband may exercise 
his right of return to conjugal union, until the accouchement has taken 
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place. A small number of authorities do not admit this extension of 
the right of return to conjugal union where tho pregnancy is the conse¬ 
quence of coition subsequent to the repudiation. 

Where it is not tho same individual whose successive cohabitation 
has rendered the two periods of legal retirement obligatory, the one is 
not included in the other. This happens, for instance— 

1. Where a woman, repudiated by liei* husband, or who lias com¬ 
mitted cohabitation by error, indulges, beforo the expiration of her 
period of legal retirement, in coition with another whom she supposes 
to bo her new husband, or who really is so but by virtue of an illegal 
marriage. 

2. Where a woman who perceives that she lias cohabited by error 
and who observes a legal period of retirement in consequence, is repudi¬ 
ated by her real husband before tho expiration of that period. 

When, in any of these cases, the woman is pregnant, she should 
always begin by observing the period of retirement rendered necessary 
by her pregnancy ; and after her accouchement, she should observe 
that rendered necessary by the other cohabitation. If she is not 
pregnant, two cases must be distinguished. 

1. Tho case mentioned above where the repudiation has priority 
over the coition committed by error. The woman should then first 
observe the legal period of retirement for repudiation, and afterwards 
begin the other period, all without prejudice to the right of return to 
conjugal union. If the husband exercises this right, tho retirement for 
the repudiation ceases at tho same time ; but the woman should still 
accomplish the retirement on account of her coition with her supposed 
husband, before cohabiting with her true husband. 

2. Tho caso where the coition by error has the priority. In this 
case the retirement on account of the repudiation is first accomplished ; 
though some authorities accord priority to the retirement on account of 
the coition by error. 

Section 4 

fWhere a husband, after repudiating his wife irrevocably, con¬ 
tinues to live with her during her period of legal retirement, counted 
either by periods of purity or by months, without, however, there being 
any carnal commerce between the parties, the retirement is carried out 
all the same, as if the separation had been complete. fWhere, on tho 
other hand, in these circumstances the repudiation is revocable, the 
retirement is not carried out until the parties cease to live together, 
though the right to return to conjugal union exists only during the 
prescribed periods of purity or months. 

2 B 
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[The repudiation remains revocable as long as the period of legal 
retirement has not expired ; and the fact of a woman living with any 
other than her husband causes a retirement rendered necessary by re¬ 
pudiation to terminate ipso facto.] 

Wlicro a woman who has been repudiated revocably remarries 
during her period of legal retirement, believing she may lawfully do so, 
the retirement is interrupted from the consummation of the new 
marriage ; or, according to one authority, from the contract—an opinion 
which some elevate to the rank of a doctrine. So that, if the former 
husband exercises his right of return to conjugal union, and afterwards 
repudiates his wife a second time, sko must begin her retirement again 
on account of the former repudiation. According, however, to the 
opinion of Shafii in his first period, the retirement is only suspended by 
the new marriage, so that the woman in those circumstances need only 
finish what is left over, provided that the return to the former union 
is not followed by coition. Where in these same circumstances the 
woman is rendered pregnant by her second husband and afterwards 
taken back by the first, the period of legal retirement does not terminate 
beforo the accouchement; and if she is again repudiated by her first 
husband, sho must begin a now period of retirement. According to a 
small number of authorities there is no need to recommence a now 
period of legal retirement after the accouchement, unless thero has 
been subsequent cohabitation with the first husband. Finally, where 
the first husband has successively married again and repudiated the 
woman from whom he was previously divorced, her final period of 
legal retirement commences from tho repudiation ,* and this retirement 
includes that rendered necessary by tho divorce. 

Section 5 

Tho second kind of legal retirement is that prescribed for a woman 
whoso marriage is dissolved by the death of her husband. It admits 
of the following distinctions :— 

1. Where the widow is not pregnant. In this case the period of 
legal retirement lasts for four months and ten days and nights for a 
free woman, and half of this time for a slave ; it matters little whether 
tho marriage has been consummated or not. A widow who at tho 
moment of her husband’s decease was already repudiated revocably 
should accomplish her retirement as if her husband had died while the 
marriage was still intact; but the widow who has been repudiated 
irrevocably should continue the retirement begun in consequence of 
the repudiation. 
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2. Where the widow is pregnant. She should then observe the legal 
period of retirement until after her accouchement, subject to the reser¬ 
vations already mentioned with regard to a pregnant woman whose 
marriage has been dissolved inter vivos. Consequently, a pregnant 
widow whose husband was a minor should observe a retirement as if 
she were not pregnant. 

When a husband leaves two widows, of which ono has been repudiated 
but it is not indicated which, they should both accomplish the legal 
period of retirement for widows that are not pregnant, supposing that 
there has been no consummation of then* marriages. Where thero has 
been consummation but the widows are not pregnant they need only 
observe the ordinary retirement of widows that aro not pregnant, if 
the repudiation was revocable ; but if in these circumstances the revoca¬ 
tion was irrevocable, then both must observe either the ordinary retire¬ 
ment of widows that are not pregnant or that of three periods of purity, 
whichever be the longer. It must be remembered that the legal retire¬ 
ment of widows commences from the husband's death, but periods of 
purity are calculated from the repudiation. 

A wife whose husband is absent and who has heard no news of him 
may not contract another union unless certain that he is dead or that 
he has repudiated her. In his first period Shafii considered such a woman 
as able to remarry after her husband has been absent for four years and 
she has then observed a widow's retirement; but during his stay in 
Egypt our Imam adopted the doctrine that even a judicial authorisation 
after four years’ absence and a period of retirement aro insufficient to 
render a remarriage unattackable. fBut he conceded, during his second 
period, that a marriago effected in contravention of this rule is quite 
legal if it subsequently appears that the former husband was dead beforo 
its celebration. 

A widow should be in mourning for her deceased husband during 
her period of legal retirement, but a woman revocably repudiated need 
not do so upon the dissolution of the marriage. On the other hand, this 
mourning is commendable in the case of a woman irrevocably separated 
inter vivos; one authority even maintains that it is de rigueur. A woman’s 
mourning consists firstly in her abstaining from personal adornment in 
bright-coloured clothing even of a coarse material; although some 
jurists permit her to wear material of which the threads are dyed first 
and woven afterwards, whatever the colour may be. A woman in 
mourning may legally wear all kinds of cloth, black or white, cotton, 
wool, linen, or silk. Bright coloured stuff is not forbidden if not worn 
for adornment. Secondly, a woman in mourning must wear no orna¬ 
ments of gold or silver for pearl. She must abstain from perfumes on 
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the body, on the clothes, in food or in eye-wash, she must not paint her 
eyes with antimony, except in case of necessity, e.g. if she is blear-eyed ; 
nor must sho use white-lead nor unguents nor henna, etc. On the other 
hand, there is no objection to her making use of an ornamented bed or 
other objects, or to taking care of her person by washing her head, cutting 
her nails, or removing the dirt from her skin or her clothes. 

[She is also permitted to do her hail* and go to the bath, provided this 
is not a pretext for some unlawful outgoing. A woman who does not 
observe mourning regarded as an obligatory act commits a sin, and 
should terminate her period of legal retirement in the way to be ex¬ 
plained in the next section when speaking of a woman who quits her 
husband’s house during her period of legal retirement. A woman who 
hears of her husband’s death or her repudiation after her period of retire¬ 
ment'is terminated, need not observe any further mourning. A woman 
may wear mourning not only for her husband but also for other near male 
relatives or for her master ; but this mourning may not exceed three 
days.] 


Section G 

A woman who has been repudiated, even irrevocably, may insist 
upon her husband’s giving her a suitable home during her period of 
legal retirement, unless sho is rebellious to marital authority. *This 
right is accorded also to the widow, and, according to our school, to the 
wife whoso marriage has been dissolved by reason of redhibitory defects, 
etc. The woman must spend her period of legal retirement in the house 
or in the apartment in which sho was living at the moment of separation, 
and no one has a right to oblige her to remove elsewhere. Neither has 
she on her side the right to leave the house of her own accord. 

[Sho may go out in the day-time, if the retirement is due to her 
husband’s decease or to an irrevocable repudiation, provided these out¬ 
goings are for some lawful object, e.g. to buy provisions, thread, etc. 
She may even go out of an evening to visit one of her neighbours in order 
to spin together, or have a talk, etc.; but she must return home to 
sleep. She has the right to remove only if she is afraid the houso is 
going to fall down, or, in case of a flood, or if her lifo is in danger, or her 
neighbours are troublesome, or even if her presence is very disagreeable 
to them.] 

A removal, authorised by the husband, results in the woman being 
obliged to accomplish her period of retirement in the houso he assigns 
her, at least where tho cause of the retirement already existed at the 
time of tho removal. This is Shafii’s personal opinion. On the other 
hand, sho should return to tho house originally occupied to accomplish 
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her retirement there if she has removed without authorisation, or if the 
authorisation was given before the cause of the retirement existed, or 
after the removal took place. An authorisation given to a wife to take 
up her residence in another town has the same legal consequences as 
one given her to remove ; but if the authorisation to remove elsewhere 
referred only to a journey undertaken either to perform the pilgrimage 
or for commerce, and the cause of retirement occurred on the way, the 
woman may either return to her domicile and accomplish her retirement 
there, or continue her journey while observing the retirement. In the 
latter case, however, she must, after attaining the object of her journey 
and finishing her business, return home and remain in retirement for the 
number of days still to be observed. When a woman goes to a house 
other than her domicile, and her husband repudiates her on the ground 
that the removal was unauthorised, there is a legal presumption in favour 
of the husband’s assertion, provided he takes an oath. Our school 
admits a similar presumption in the husband’s favour where the woman 
maintains that he authorised her to remove, while he alleges that he 
merely allowed her to go out on some business. The dwellings of nomads, 
and even their tents, are subject to the same law as fixed abodes. 

When the husband owns a house in which his wife can suitably 
accomplish her period of legal retirement, he should assign it to her for 
that purpose, and cannot sell it, even by a fixed date, unless his wife 
calculates her period of retirement by months, and consequently he 
knows the exact date by which the house will bo again at his disposal. 
In this latter case a sale by a certain date is permitted, in the same way 
as the sale of a house rented to a third party ; only a few authorities 
consider such a sale as absolutely null under any circumstances. If a 
husband allots for the legal retirement of his wife a house lent him by 
another person, the woman should accept it; but if the lender asks for 
it back before the end of the period of legal retirement, and will not lend 
it any longer, even for a rent, the husband should allot his wife another 
house. The question of a house rented by the husband, where the 
lease expires before the end of the retirement, must 1 be decided in accord¬ 
ance with the same principles. If the wife consents to accomplish her 
retirement in a house belonging to her, she may insist upon the husband 
paying her a rent for the time she is in it with that object. If tho 
conjugal domicile is of great value, the husband may assign another 
for his wife’s retirement, provided it is a suitable one. On her side 
the woman may refuse to spend her retirement in any house, even 
if it be tho conjugal domicile, if it is not a suitable house for her to 
live in. 

A husband has no right to remain in the house where his wife is in 
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retirement, nor even to enter it, unless with her consent, or if it is a house 
inhabited by her in common with— 

1. One of her own relatives within the prohibited degrees, w r ho has 
attained the age of discernment; or 

2. One of his female relatives within the prohibited degrees, who has 
attained the age of discernment; or 

3. Another wife of her husband, or his female slave. 

A husband may even lodge his wife against her will in an apartment 
separated from the other parts of the house where he lodges another 
wife, at least, if the w r ife in retirement has with her some relative within 
the prohibited degrees, or if it is an apartment with separate kitchen 
and latrines. But in this case it is commendable that the doors between 
these apartments should be locked, and that there should be no other 
means of communication. An upper storey assigned for a wife’s legal 
retirement is to be regarded in the same way, with reference to the lower 
storey, as an apartment separated from the rest of a house. 


BOOK 44.— PERIOD OF WAITING OF A SLAVE 


A waiting for purification is obligatory in the two following cases :— 

1. A man who becomes the owner of a female slave by purchase, 
succession, donation, right of booty, redhibition, judicial oath, can¬ 
cellation by agreement, may not lawfully cohabit with her by virtue 
of right of ownership until she has accomplished her days of waiting, 
whether she be a virgin or not. This period of waiting must be observed 
even though the seller abstained from cohabiting with her for a sufficient 
period, or she was obtained from a minor, or a woman, or any other person 
incapable of coition. This period of waiting is also de rigueur where a 
female slave undergoing emancipation by contract is unable to fulfil the 
engagement entered into by her with her master, and is consequently 
reduced to slavery ; fand also where a female slave after abjuring Islam 
repents of her errors and so becomes again her master’s property. On 
the other hand, the period of waiting is not observed if the right of 
cohabitation has been suspended by some accidental circumstance, 
e.g. fasting,religious retirement, or Hiram; though as to this last circum¬ 
stance authorities are not agreed. Waiting is commendable where one 
purchases a slave with whom one is already engaged in the bonds of 
matrimony; some jurists even declare it to be obligatory in this case ; 
but it is not necessary in a case where one purchases a slave already 
married or observing her period of legal retirement, as then cohabitation 
with her by virtue of ownership would be quite illicit. *But an obliga¬ 
tion to observe a period of waiting revives at the dissolution of the 
marriage or the end of the period of retirement. 

2. A female slave who has cohabited with her master, or a woman 
enfranchised by reason of maternity, may not marry until after observing 
a period of waiting from the moment when they cease to be obliged to 
share their master’s bed, whether he has enfranchised them unrestrictedly 
or they have obtained their liberty upon his decease, f A woman en¬ 
franchised by reason of maternity should observe a period of waiting 
even where her master, freeing her unrestrictedly or dying, has not 
cohabited with her for a sufficient time. 

[A female slave who after sharing her master’s bed is freed by him 
and left untouched during her period of waiting, need not observe any 
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furthor period of waiting, but may be at once given in marriage, as her 
condition offers no resemblance to that of a married slave.] 

One may not give in marriage either a female slave with whom one 
has cohabited, nor one enfranchised by reason of maternity, until they 
have observed the prescribed period of waiting; fbut if the master 
himself wishes to marry his female slave enfranchised by reason of 
maternity, he may do so at once. Nor is there any need for waiting 
where a slave enfranchised by reason of maternity, after having been 
given in marriage to another, obtains her full liberty, either by simple 
enfranchisement by her master, or by his death, for cohabitation with a 
slave so emancipated w r as already forbidden him. 

The period of waiting for a female slave having ordinary menstruation 
is' composed of a single period of purity, i.e. it terminates after a single 
regular menstruation. This at least was maintained by Shafii in his 
second period. As to a slave whose period of legal retirement is cab 
culated by months the period of waiting consists of a single month ; or, 
according to one authority, of three months ; while a pregnant woman, 
reduced to slavery in war, and a pregnant slave with whom her master 
has ceased to cohabit, should observe a period of waiting until the 
accouchement. As to a purchased slave, pregnant by marriage, we have 
already found that she need not observe the ordinary period of waiting 
until after the dissolution of the marriage. 

[fAn accouchement resulting from the crime of fornication has the 
same consequence as one resulting from lawful cohabitation.] 

If one becomes owner of a female slave whose period of waiting has 
expired between the date of the conveyance and the taking of possession, 
it may be taken into consideration where the ownerships is acquired by 
inheritance for purchase, but not in the case of a gift. Where one 
purchases a slave with whom cohabitation is forbidden on some personal 
account, e.g. if she be a fire-w T or shipper, it is not enough that she has her 
menstrues after her acquisition, nor that the cause of prevention ceases, 
e.g. by her conversion ; she must observe her period of waiting before 
one may cohabit with her. 

The period of waiting results in rendering unlawful any corporal 
enjoyment of the master with the slave in question ; but a woman 
reduced to slavery in war, though she must abstain from coition with 
her new master, may permit herself other voluptuous acts, though some 
authorities maintain that her condition is identical with that of other 
slaves. Moreover, a simple declaration by a female slave that she has 
had her menstrues is sufficient to establish a presumption in favour 
of the truth of her words ; a similar presumption exists in the master’s 
favour if, after the slave refuses to give herself to him, he asserts that 
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she has already told him her menstruation is over, and her period of 
waiting therefore terminated. 

A female slave is not considered to have cohabited with her master 
in a legal sense unless coition has really taken place ; and the child 
bom of this cohabitation has the master for his father, provided the 
accouchement takes place at a time admitting of such paternity. Our 
school, however, allows the master a right to disavow the child, while 
admitting the coition, if he can allege in favour of his statement the 
fact that after coition the slave observed her period of waiting ; but if 
in this case the slave denies the period of waiting the master must assert 
upon oath that the child is not his. Some jurists even insist that the 
master must also allege the facts from which it can be concluded that 
the period of waiting really took place. ffThere is no need for the 
master’s oath where he denies cohabiting with his slave who maintains 
her enfranchisement by reason of maternity, for she then has no 
presumption in her favour, even if the fact of the accouchement is 
proved. 






BOOK 45.—RELATIONSHIP BY FOSTERAGE 


Section 1 

Relationship by fosterage exists where a child has taken the breast 
of a living woman who has at least completed her ninth year, or even 
if it has received as nourishment feither milk extracted from the breasts 
of a woman afterwards deceased, or a woman’s milk curdled or skimmed, 
or mixed with some other liquid *in whatever proportion and whether 
it is all or only partly drunk—this, at least, is the opinion of some 
authorities. According to our school relationship by fosterage is estab¬ 
lished not only by the fact of suckling, but also by the introduction of 
milk into a child’s body by the mouth or by the nose ; *but there is no 
such relationship where the introduction is effected by means of a 
washing. The law requires, moreover, as conditions essential to the 
establishment of relationship by fosterage that the nursling is alive at 
the moment of taking the milk, that it is not yet two years old, and that 
it has taken or sucked the milk at least five times. Custom must 
determine what is meant by “ times ” in this respect, but in any case 
a nursling takes milk as many times as it ceases to suck, except where it 
leaves the breast out of caprice to begin again immediately afterwards, 
or leaves one breast to tako the other. When one has five times given 
a nursling milk at one night from its nurse’s breast, or vice versa, it is 
considered to have sucked only once ; though according to one authority, 
it has then sucked the five required times. In cases where it is doubtful 
whether the child has or has not sucked five times, and in cases where 
it is doubtful whether it has done so before it is two years old, there is 
no relationship by fosterage. A single jurist is of the contrary opinion 
where there is a doubt as to the age ; and this opinion is even considered 
by others as an admitted doctrine. 

A nurse is her nursling’s foster-mother ; the man who has rendered 
her pregnant and is consequently the cause of the milk is regarded as 
its foster-father ; and the prohibition extends not only to the nursling 
. but also to its progeny. fOne is even considered a foster-father where 
one possesses either five slaves enfranchised by reason of maternity or 
four wives and one such slave, and the nursling has taken the breast of 
each but once. Marriage with any of these five persons is for ever 
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forbidden to the nursling as they have all cohabited with his foster- 
father. *This is why no relationship by fosterage would exist in the 
case supposed if it were a question not of slaves enfranchised by reason 
of maternity but daughters or married sisters of the man in question. 
The ancestors of the nurse on either side become the nursling’s ancestors 
by fosterage, and the nurse’s children its foster brothers and sisters, 
without distinction between natural ancestors and children and those 
that are so by fosterage. Similarly the nurse’s brothers and sisters are 
the nursling’s maternal uncles and aunts by fosterage, and the father 
of the min who is the cause of the milk its foster grandfather, his 
brother its paternal uncle by fosterage, and so on. 

A woman’s milk is held ipso facto to be caused by the father of the 
child to which she gives birth, whether she is rendered pregnant by 
marriage or by error under the belief that cohabitation is lawful; but 
not if the pregnancy is the consequence of an act of criminal fornication. 
The disavowal of a child implies a disavowal of the mother’s milk. In 
the case where a married woman has by error had carnal commerce 
with another than her husband, and even in the case where a woman 
has cohabited by error with two different husbands, the milk is considered 
to be caused by the man whom the law declares to be the father of tho 
child, even where the paternity has been declared, in default of other 
proof, by a physiognomist. Moreover, relationship by fosterage with 
the man who is the cause of the milk exists in spite of the previous 
dissolution of the nurse’s marriage by the death of her husband or by 
her repudiation, however long ago the separation took place, and even 
if the milk has disappeared from her breast and then returned to it. 
It is only when a separated ivoman accepts a nev r husband and has a 
child by him that the swelling of her breasts must be attributed to him. 
Consequently, where a w T oman who has married again sees her breasts 
sw T ell before her accouchement of a child of the second marriage it is 
to the previous husband that this state of the breasts must be attributed, 
even where a new pregnancy is manifested. One jurist, how T ever, in 
these last circumstances attributes the appearance of the milk to the 
second husband, and another to both of them together. 

Section 2 

If a man’s mother, sister, or wife gives her breast to a very young 
girl who has been promised him in marriage, his marriage with the 
young girl is ipso facto dissolved, and he ow r es her half dow r er. He can, 
however, recover from the woman who without his knowledge has 
given her breast to the child half the proportional dower, or, according 


380 


MINHAJ ET TALIBIN 


to one jurist, the whole proportional dower. If the breast has been 
given unconsciously, e.g. during sleep, the woman who has done so is 
not responsible, nor can the young girl claim anything. When one has 
two wives, one adult and one still a child, and the former’s mother gives 
her breast to the latter’, the marriage is ipso facto dissolved both with 
the one and with the other ; but there is no objection to taking one of 
them back as wife. Under these circumstances the above principles 
must be observed as to the young girl’s dower and the responsibility of 
the mother-in-law ; and also to the adult wife’s dower, provided she has 
not yet had commerce with her husband. Where, on the other hand, 
the husband has already cohabited with his adult wife and consequently 
owes her the whole dower, *he can recover from her mother what she 
would have been able to claim as proportional dower. Finally in the 
case where it is the daughter of one of his wives by a former marriage 
who has given her breast to the child-wife, commerce with the adult- 
wife who is the nurse’s mother is for ever forbidden the husband ; while 
commerce with the child-wife is prohibited only where there has been 
cohabitation between him and the mother of the nurse in question. 

Where a man, after accepting a minor as his wife, repudiates her, 
and some woman gives her breast to the child, that woman becomes 
none the less the husband’s mother-in-law by fosterage, and cohabitation 
with her is consequently forbidden him. Where a repudiated wife 
remarries with a child she afterwards nourishes with the milk of her 
previous marriage, commerce with her becomes for ever forbidden both 
to her former husband and to the child she has accepted as her future 
husband ; and, by virtue of the same principle, a slave emancipated by 
reason of maternity and given by her master as future wife to one of 
his young slaves, may no longer cohabit witli the master nor with the 
slave if she gives the latter her breast, at least, if the master was the cause 
of the milk. Moreover, when a slave with whom her master has co¬ 
habited gives her breast to a young girl promised to the master as his 
future wife, he can have carnal commerce with neither, whether he or 
some other is the cause of the milk. 

When a man has two wives, one an adult and the other still a minor, 
and the former gives her breast to the latter, not only is his marriage 
with the child-wife dissolved, as we have already seen, but even the 
nurse ceases to be his wife, and commerce with her is for ever forbidden 
him. Where a man has one adult wife and three child-wives, and the 
adult gives her breast to the others, coition with the adult wife is for 
ever forbidden the husband, but that with the child-wives is prohibited 
him only if he was the cause of the milk, or if he has at least cohabited 
with the wife who has become their nurse. Where, on the contrary, he 
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has ni)l yot cohabited with the adult wife tho following distinctions 
should be made :— 

1. If she nourishes the children at one and the same time, giving 
them suck the five required times. In this case the marriage with the 
young girls is dissolved, but the husband may subsequently marry each 
one separately. • 

2. If she nourishes them in a similar manner one after the other. 
In this case commerce with them is not forbidden for ever, but tho 
marriage with tho first and the third is dissolved because they have 
received tho breast of their husband’s wife, and the marriage with the 
second is dissolved as a consequence of the suckling of the third. One 
authority, however, considers the marriage of tho second as remaining 
intact ; and the same divergence of opinion exists where there are two 
child-wives instead of three, suckled successively by a strange woman. 


Suction 8 

Where one makes an admission that a certain person is one’s daughter, 
sister, or brother by fosterage, one’s marriage with such person is for¬ 
bidden. Where husband and wife declare that their marriage was 
effected in contravention of the prescriptions relating to fosterage, this 
declaration suffices to bring about their separation, and causes the woman 
to lose her right to fixed dower. In these circumstances she can only 
claim proportional dower, at any rate if tho marriage has been consum¬ 
mated, for otherwise she can claim nothing. Even if the husband alone 
maintains that there exists between him and his wife some prohibited 
relationship by fosterage, the marriage is dissolved even though tho 
wife denies this relationship ; but in this case she can insist upon payment 
of the full definite dower, if there has been cohabitation, and otherwise 
half. Where, on the other hand, the wife alleges relationship by fosterage 
and the husband denies it, the law presumes that he is speaking the truth, 
provided he takes an oath, and provided that the wife consented to the 
marriage ; ffor if she was given in marriage without her consent, the 
presumption is in her favour. She can in this latter case claim pro¬ 
portional dower, if there has been cohabitation ; otherwise she can claim 
nothing. 

Where an oath is tendered to the party that denies the relationship 
by fosterage it is enough for him to affirm that he knows nothing of it ; 
but when it is tendered to the party that asserts that relationship, he 
must positively affirm its existence. Relationship by fosterage is 
proved— 
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1. By the deposition of two male witnesses, or of one man and two 
women, or of four women. 

2. By admission ; but it must be understood that an admission not 
made at the hearing must be proved by the deposition of two male 
witnesses. 

The nurse herself is admissible as a witness to relationship by fosterage 
—at any rate where she has not taken a salary for her services. She 
may confine herself to affirming simply that a relationship by fosterage 
exists, for she may prove a fact personal to herself from which that 
relationship follows, e.g. her giving the breast to the child in question, 
f As to other witnesses, relationship by fosterage is not sufficiently estab¬ 
lished by a deposition to the effect that “there exists between the 
husband and wife a prohibited relationship by fosterage,” but the date 
must be mentioned, the number of times the nursling was given suck, 
and the fact that the milk penetrated into the body. This fact is the 
direct consequence of the circumstances that one has seen the child 
sucking, that tho milk was introduced into the mouth and that the child 
swallowed it. It may also be established by indirect indications, e.g. 
that the child took the teat in its mouth, that the lips made a movement 
as if sucking, or that the throat moved cither as if drinking the milk in 
gulps or as if swallowing it with a continuous movement, supposing it 
to be proved that the woman’s breasts were not dry. 


BOOK 46.—MAINTENANCE 


Section 1 

A man who is quite solvent owes two model of provisions a day to each 
of his wives, but a man who is insolvent owes only one, and a man of , 
moderate means one and a half. A modd is equivalent to one hundred 
and seventy-three dralims and a third, [fit is equivalent to one hundred 
and seventy-one drahms and three-sevenths of a drahm.] 

By “insolvent ” is understood in this connection a man who has 
been admitted amongst those having right to the charity tax through 
poverty or indigence. A husband who has no such right is regarded as 
being of moderate means if he cannot give his wives two modd a day 
without ruining himself or without thus coming to have a claim to the 
charity tax. Where, on the contrary, liis means permit him to give 
two modd without ruining himself, he is called quite solvent. 

Provisions duo as maintenance are such as form the principal 
nourishment of the majority of the inhabitants of the locality. [If 
there is no principal nourishment in general use one must give one’s 
wives some suitable nourishment. Solvency, insolvency, or a condition 
of moderate means must be determined for each day at dawn.] One 
may give one’s wives provisions either in grain for in the state of Hour 
or bread ; it being understood, however, that neither husband nor wifo 
can be forced to give or to receive them except as grain, unless with their 
full consent. fTlie parties may also agree to substitute other objects 
for the provisions, provided only, according to our school, that the 
grains once given are not replaced by flour or bread of the same kind, 
fMoreover, a husband has no need to give provisions to a wife who comes 
and has her usual meals with him. [Where a wife is of limited intelli¬ 
gence the fact of her taking her meals with him does not free him from 
the obligation of giving her provisions, unless her curator consents to 
this.] Besides provisions properly so called, one must give one’s wives 
the condiments in use in the locality, e.g . olive oil, butter, cheese, and 
dates, according to the season ; but the court when determining the 
quantity and quality of the condiments should observe a difference 
between a solvent and insolvent husband. As to meat, it is local custom 
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that determmes whether it need only he given by a husband who is quite 
solvent, or whether this obligation exists also for the insolvent husband ; 
condiments, on the other hand, are due by every husband, even though 
his wifo receive no nourishment- but bread. 

A husband must not only supply his wife with necessary nourish¬ 
ment, but he must also give her— 

1. Necessary clothing, that is to say, a chemise, a pah of drawers, a 
veil and a pah of sandals ; and to this must in winter be added a cotton 
jobba for, if local custom requires it, a jobba of some other material, 
e.g. linen or silk. 

2. Something to sit on, e.g. a carpet, a piece of felt or a mat ; fand 
a bed to lie on with a pillow, and in winter a blanket. 

3. What is necessary for her toilet, e.g. a comb and pomade ; what 
she requires for washing her head ; litharge, etc., for removing the fetid 
odour of the body ; but not eye ointments, nor ingredients for dyeing, 
nor what only serves for beautifying the person. 

4. Medicines, when she is sick, and doctor’s and surgeon’s fees. 
She may insist on having her ordinary nourishment during her illness, 
both the principal nourishment and the condiments. 

5. fMoney enough for the usual bath, as often as is customary, and 
also for the special bath prescribed after coition and accouchement ; 
but the husband is not bound to pay for the bath specially prescribed 
for menstruation and lascivious dreams, as these are impurities of which 
he is not the cause. 

6. Utensils for eating, drinking, and preparing food, such as a pot, 
a basin, a vase, a jar, etc. 

7. A suitable lodging ; of which the law does not require the husband 
to be the owner. 

8. Necessary servants, at least where the wife is of a social position 
which does not permit her to dispense with this. The servant may be 
either a free woman, or a female slave of the husband, or one he has 
hired, or a free or slave woman brought for the purpose by the wife 
from her father’s house, whom the husband undertakes to support. 
As to the duty of procuring a servant for one’s wife, the law makes no 
distinction between a solvent and an insolvent husband, nor even 
between a free man and a slave. If the servant is a free woman or a slave 
woman whose services the husband has liked, he is liable merely for the 
wages agreed upon ; but if it is one of his own female slaves whom ho 
has given his wife as servant, he owes her ordinary maintenance by 
virtue of his right of ownership. A servant brought by the wife from 
her father’s house can claim from the husband the same nourishment as 
the wife, with the exception that she receives only one modd of 
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pro vision,s from an insolvent husband for one of moderate means, and one 
model and a third from one quite solvent. Such a servant can also 
insist on the husband providing her with clothes fand suitable condi¬ 
ments, but not what is required for her toilet. On the other hand, it 
is only in case of repulsive dirtiness, e.g. the presence of vermin, that 
the husband may take notice of the servant’s toilet and insist upon her 
taking better care of her person, at his expense. A wife who in. con¬ 
formity with custom may dispense with a servant, may claim one all the 
same if necessary, e.g. in case of sickness either acute or chronic. A 
slave wife can never claim a servant in ordinary circumstances ; but in 
the case of a female slave of remarkable beauty jurists are not in 
agreement. 

A wife must have the enjoyment of the premises she occupies ; but 
her husband need not transfer the ownership to her. On the other hand, 
what she receives for her maintenance becomes her own, hi the case of 
things that are consumed by use, like provisions. She may also dispose 
of them as she pleases ; only if she imposes upon herself privations that 
affect her health, in order to make a profit out of what her husband 
gives her, has he the right to object. As to things that deteriorate but 
are not consumed by usage, such as clothes, household utensils, or a comb, 
these things also become the wife’s property ; though some authorities 
maintain that the husband is merely bound to procure her the enjoyment 
of them. A wife may insist upon her husband’s giving her new clothes 
twice a year, i.e. at the beginning of winter and the beginning of summer ; 
and where it is admitted that she becomes the owner of the things the 
husband is not bound to replace them in case of accidental loss. Where 
this doctrine is held, clothing given to a wife is not returned to the 
husband if she dies during the season for which such clothing was 
intended ; but she can claim the clothes or their value even later, if 
she docs not receive them at the prescribed period. 


Section 2 

4 

During his stay hi Egypt Shafii adopted the doctrine that a wife’s 
maintenance is obligatory only if she puts herself at her husband’s dis¬ 
position, and not in virtue of the contract of marriage. The husband 
has a presumption in favour of his assertions in any proceedings as to 
the putting of the wife at his disposition. Consequently, a husband 
owes his wife no maintenance so long as she refuses to come to him ; but 
owes it from the moment he hears she is whiling to put heiself at his 
disposition. If the husband is absent the court should send word to 
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him Unit his wife wishes to come to him, Enough the court at the place 
where the husband is ; and the husband should then either return to 
receive her, or appoint an agent to do so and supply her with the pre¬ 
scribed maintenance. If ho does neither within a reasonable time, the 
court may apply his property to the maintenance of his wife. As to a 
wife affected by madness, or one not yet adult, the curator or guardian 
should place her at her husband’s disposition ; and this has the same 
consequence as when an adult or sane wife places herself at her husband’s 
disposition. 

A right to maintenance ceases if the wife is rebellious to marital 
authority ; even if it be merely her husband’s touch which she refuses 
to permit without valid excuse. The law considers, among others, as 
valid excuses, giving a wife a right to refuse herself to her husband, an 
excessive development of the genital organ in the husband, or a malady 
of the wife that would be aggravated by coition. Leaving the conjugal 
domicile without first asking permission also constitutes a fact incom¬ 
patible with a wife’s submission to marital authority, unless the house 
is threatening to fall down. A journey undertaken with the husband’s 
consent, either to accompany him, or in his interest, does not in any way 
interrupt his obligation to maintain his wife. Only when the journey 
is undertaken in the particular and exclusive interest of the wife is she 
unable to claim maintenance during her absence, flf a disobedient 
wife returns to her duty during her husband’s absence on a journey, she 
cannot immediately re-enter into the enjoyment of her rights. Sho 
must plead her cause before the court, in order that it may communicate 
the fact to the husband in the manner already explained. A woman 
who, in the absence of her husband, quits the conjugal domicile, even 
without leave, to go and see her family, etc., does not lose her right to 
maintenance. An adult who marries a young girl in her minority is not 
bound to supply her with the prescribed maintenance; but an adidt 
woman married to a minor may claim this, since it is not her fault that 
the consummation of the marriage is deferred. 

The entering into a state of Hiram for the pilgrimage or the visit 
constitutes an act of disobedience on the part of the wife, if the husband 
has not authorised her to do so, and if he has not the right to break the 
Hiram . Where he has this right the woman’s conduct is not an act of 
disobedience, unless she quits the conjugal domicile, fin the latter 
case she is regarded as having undertaken a journey in her own interest, 
and must suffer all the consequences, f As to the wife whose husband 
has permitted her to undertake the ihram , she cannot claim ordinary 
maintenance from the moment of departure. The husband may object 
to his wife accomplishing a supererogatory fast, *and if she insists upon 
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doing so in spite of his forbidding her, she is disobedient. fAs to a 
fast which she is obliged to undertake late because the legal time is 
elapsed, the husband may object to his wife’s keeping this as in the case 
of a supererogatory fast, provided that there is plenty of time ; but in 
no case can he forbid his wife accomplishing her obligatory daily prayers 
as soon as the legal hour has come, f And the same is the case as to those 
acts of devotion introduced by the Sonna, that are accomplished at fixed 
hours. 

A woman revocably repudiated may claim during her period of legal 
retirement everything that was previously her due, excepting the 
expenses of her toilet. Where in these circumstances a woman is 
reputed to be pregnant and her husband consequently maintains her 
beyond the period of ordinary retirement, he may recover what she 
has unduly received, if the pregnancy appears never to have existed. 
On the other hand, a woman irrevocably separated, either by divorce, 
or by three repudiations, cannot claim maintenance, including clothing, 
during her period of legal retirement, unless she is pregnant, for in this 
latter case she can claim both on her own account ; or, according to one 
authority, by reason of the child she bears in her womb. Though we 
admit with the majority that she has this right on her own account, we 
cannot admit a right to maintenance of a woman who has become 
pregnant by the error of the husband who thought she was his wife, 
or who had really married her but in an illegal manner. [A woman 
whose marriage has been dissolved by her husband’s decease can never 
claim maintenance during the period of her legal retirement out of the 
estate, even if she is pregnant.] 

Maintenance during the period of legal retirement differs in no respect 
from maintenance during marriage ; though, according to some autho¬ 
rities, the former consists only of what is strictly necessary. A woman, 
however, cannot claim maintenance on account of pregnancy before the 
existence of the foetus has been ascertained ; but in the latter case it 
must be accorded her day by day, or, according to others at the time of 
her accouchement. According to our school a woman’s right to claim 
maintenance is not subject to limitation, ix. her claim is receivable 
even after the expiration of the period of retirement. 


Section d 

When a husband during his marriage becomes so insolvent that he 
can no longer give the minimum maintenance prescribed, but his wife 
in spite of this continues to live with him, the maintenance becomes a 
debt due to her from him and exigible at any moment. *If she no longer 
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can bear such an insolvent husband, she can at once demand the dis¬ 
solution of the marriage, since her husband no longer fulfils his obliga¬ 
tions ; f but no such claim is admissible against a solvent husband 
refusing his wife the prescribed maintenance. In this latter case it. 
matters little if the husband be present or absent. On the other hand, 
a claim for dissolution is admissible if the husband is present and solvent 
but his property is elsewhere, at a distance so great as to admit of prayer 
being abridged. If this is not the case the woman cannot obtain the 
dissolution of the marriage ; but the court should then order the 
husband to send for the necessary money. A woman is not obliged to 
accept from another as a gift the maintenance owed her by her husband. 

If a husband gains enough money by his work to maintain his 
wife, it may be admitted that he has sufficient substance to allow 
him to discharge his pecuniary obligations towards her. And a claim 
for dissolution of marriage on account of complete insolvency is not 
admissible unless the husband is incapable of supplying his wife even 
with the maintenance due from an insolvent husband in ordinary cir¬ 
cumstances. A degree of complete insolvency is manifested where a 
husband is unable to give not only the provisions that constitute the 
principal nourishment, but also the clothing, the f condiments, or the 
habitation that the law requires, [f A claim for dissolution should be 
rejected if it is founded merely upon the fact that the husband is 
unable to supply condiments.] 

* Where a husband is unable to pay dower, dissolution of marriage 
is admissible, if the claim is brought by the woman before cohabitation ; 
but not where the marriage has been consummated ; and, moreover, 
the court can pronounce dissolution only where insolvency has been 
duly established. Where this insolvency is proved the court must either 
pronounce dissolution of the marriage or authorise the wife to pronounce 
it herself. * Three days’ respite must, however, first be allowed. Only 
one jurist admits that dissolution may be pronounced without allowing 
any respite to the husband. Where, with the majority, a respite of three 
days is insisted upon, the wife is free to leave on the morning of the fourth 
day, unless the husband then gives her maintenance for this day. Where 
for two whole days the wife has not received her maintenance and the 
husband gives it her only on the third day, and then omits to do so on 
the fourth, the davs of omission are added together and the woman is 


free on the fifth. Only a few authors maintain that three consecutive 
days’ omission is necessary before the respite expires. All agree that 
during the respite enjoyed by the husband the wife may quit the conjugal 
domicile to get necessary provisions, provided she returns at night. 

A husband cannot oppose a demand for dissolution of marriage by 
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alleging that his wife has consented to share his pecuniary embarrass¬ 
ments, or that the marriage was entered into by her with full knowledge 
of the circumstances, for she is not obliged to do without maintenance 
longer than she likes. Where, on the other hand, it is not the prescribed 
maintenance but the dower that the husband cannot pay, he may 
oppose a demand for dissolution of marriage by a plea in bar. A demand 
for dissolution of marriage cannot be brought by the guardian of a minor 
wife, nor by the curator of a mad woman, unless a distinction be made 
between incapacity to furnish maintenance and that to pay dower. A 
demand for dissolution may be made by a free wife or bj r a slave wife, 
but not by a master where the woman wishes to share her husband’s lot. 
A master may only persuade his female slave to demand a dissolution 
of marriage indirectly, e.g. by informing her that he will not maintain 
her so long as she remains the wife of an insolvent husband, and 
that she must therefore choose between dissolution of marriage and 
starvation. 


Section 4 

Ancestors and descendants should maintain each other mutually 
without distinction of sex or religion, on the sole condition that the 
individual against whom the claim is brought, himself possesses more 
than is necessary for the maintenance of himself and his household. 
One should even if necessary sell one’s property to acquit oneself of this 
obligation, as if to pay an ordinary debt ; |and in default of property 
that can be realised, one should, if able to do so, work for this purpose. 
Only the man who has or gains just what he requires in order to 
live is not bound to maintain his ancestors or descendants ; though 
he should even then admit them to his house and his table, in the 
case of— 

1. A person who has nothing and through illness cannot work. 

2. A minor or a madman. 

In all other cases the duty of maintaining one’s ancestors or 
descendants is rigorously obligatory ; though some authorities do not 
admit this principle, and others admit it only as to sustenance 
due to ascendants. [*Theso last-mentioned authorities are evidently 
light.] 

Maintenance due to ancestors or descendants consists only in what is 
strictly necessary, and a claim for it is limited to the term for which it 
is due ; unless there is a judgment ordering the performance of this 
duty, or permitting the claimant to borrow in the case of the absence 
or the refusal of the opposite party. 
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A mother should nourish her child with the milk which is manifested 
immediately after parturition ; she should even continue to suckle it 
afterwards when no other nurse can be found but a foreign woman. 
Where, on the other hand, one can procure a nurse in the family, the 
mother is not obliged to give the child her breast, fand the child’s father 
even has the right to oppose her performing this maternal duty. [fTlie 
husband’s opposition is inadmissible ; this at least is the opinion of most 
authorities.] Where husband and wife agree that the suckling shall be 
done by the mother herself, she may require from him a reasonable but 
not exorbitant remuneration. *But he is not obliged to agree to this 
demand for reasonable remuneration on the part of his wife, if a foreign 
woman offers to nourish the child for nothing, or for some inferior 
remuneration. 

Maintenance is due from all the descendants together, if there is 
no difference between them ; but if they are not equal under all 
respects fthe obligation is incumbent on the nearest; and in case of 
equality of degree of relationship, it exists only for that person who will 
be called to the succession. Another doctrine, however, tends to con¬ 
sider that a right to the succession constitutes 'primd facie the basis of 
the obligation to maintain one’s ancestors, while the degree of relation¬ 
ship is of secondary importance ; and besides this jurists are not agreed 
as to whether the heirs are jointly responsible for the nourishment, or 
only in proportion to their respective shares. 

In the ascendant line a father is the first who should maintain his 
child ; and it is only in a secondary degree that the child can require 
maintenance from its mother ; only a few authors maintain that father 
and mother are equally responsible, at least towards an adult child. 
In default of father and mother, it is from one’s nearest ancestors that 
one ma} r claim nourishment, either those in the same line, or ancestors 
on the father’s and on the mother’s side. Some jurists, however, con¬ 
sider maintenance of descendants as a charge attached to the succession, 
while others consider it as a charge inhering to the right of guardianship 
or curatorship. 

f A person who has both ancestors and descendants alive should first 
claim maintenance from the latter, without respect to the distance of 
degree of relationship. Where, on the other hand, one has several 
persons dependent upon one, one should first discharge one’s duty 
towards one’s wife, and then that towards one’s nearest relative ; or, 
according to some authorities, towards the one who will be called to the 
succession ; or, according to others, to the one who would be called to 
the duty of guardian or curator towards oneself. 
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Section 5 

By the education of a child is understood— 

1. Its supervision for all those matters in which it could not act for 
itself. 

2. The care given to it, and the cultivation of its mind. 

The first of these occupations is more particularly a woman’s duty. 
It is confided first of all to the mother and her female ancestors through 
women, in order of proximity. During his Egyptian period Shafii 
embraced the doctrine that, in default of a mother and her female 
ancestors, through women, the education goes to the father’s mother and 
her female ancestors through women, and after that to the grandfather’s 
mother and her female ancestors through women. In his first period, 
however, the Imam allowed priority to sisters, and even to maternal 
aunts, over all female ancestors on the father’s side. In any case a 
sister has priority over a maternal aunt, and the latter over a niece. 
A niece has priority over a paternal aunt, a full sister over a half sister 
on either side, fa half sister on the father’s side over a half sister on the 
mother’s side, and an aunt who is half sister on the father’s side of the 
father or mother over one who is half sister on the mother’s side of the 
father or mother, fAn incapacity to inherit, due to a male degree of 
relationship between two women, suffices also to exclude female ancestors 
from the function of education ; but incapacity to inherit- is not a reason 
for the exclusion of other women whose degree of relationship would be 
no obstacle to marriage, e.g. a daughter of a maternal aunt. In default 
of women the education falls to the charge of all male inheritors within 
a prohibited degree, in the order in which they would be called to the 
succession, ffand secondarily it is confided to every male inheritor of 
a still more distant degree of relationship, such as the son of a paternal 
uncle. However, a young gill must never be confided to an inheritor 
with whom marriage is not prohibited and who shows a liking for her ; 
but if her education falls to his charge, he must confide her to the care of 
some reliable woman chosen by him. Male relatives, of whatever degree, 
who are not called to the succession, fare not called to the duty of educa¬ 
tion ; and in case of claims by male and female relatives, priority is 
accorded to the mother, then to the female ancestors through women, 
and lastly to the father ; while according to some authorities even a 
maternal aunt and a half sister on the mother’s side have priority over 
him. In general the ascendant line has priority always over a collateral 
one ; where two persons are equally competent in this respect, priority 
belongs to the nearer ; fif they are of the same degree the woman lias 
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the priority ; ancl if there is no legal difference the matter should be 
decided by lot. 

The education of a child can never be entrusted to— 

1. A slave, a mad man or woman, or a person of notorious misconduct. 

2. An infidel, if the child is a Moslem. 

3. Its mother, if she has married again ; unless with its paternal 
uncle, cousin on the father’s side, or son of half brother on the father’s 
side. 

j*fThe education of a child implies also the duty of suckling it or 
having it suckled, if it is not yet weaned. Personal incapacity to under¬ 
take the duty of education ceases with its cause ; and so does incapacity 
due to a marriage or repudiation. In case of the mother’s absence or 
incapacity, her mother is invested with all her rights. 

The rules mentioned in the present section relate only to a child who 
has not yet reached the age of discernment. If the child has attained 
this age it may choose with which of its parents it prefers to stay after 
their separation, provided neither the father nor the mother are mad, 
infidel, a slave or of notorious misconduct, and provided the mother has 
not married again. In any of these cases the child must remain with the 
other parent. It has the right to choose, not only between its father 
and mother, but also between its mother and father’s father in case of 
the predecease of its father, and also, if there is occasion for this, between 
its brother, father’s brother and father on the one side, and its sister, 
half sister, or mother’s sister on the other. Even if it has once chosen, 
there is no objection to its afterwards choosing the other parent; and if 
a son chooses his father, this does not prejudice his right to go and visit 
his mother when he likes. But a daughter loses this right, when she has 
declared that she prefers to remain with her father instead of with her 
mother as she would naturally do. But the father may never prevent 
the mother coming to see her children of either sex, provided there is 
no more than one visit on one day. In case of sickness a mother has by 
preference the right of tending her child of either sex, and, if necessary, of 
having it taken to her house for that purpose, if the father refuses to 
allow her to go and stay at his house. A son who chooses his mother 
only remains with her for the night, but must pass the day with his father, 
in order that the latter may form his character, send him to school, and 
make him learn a trade. On the other hand, a daughter must in these 
circumstances remain with her mother, day and night, without pre¬ 
judice to the father’s right to come and see her as often as may be 
customary. When a child wants to live with its father and with its 
mother, the matter should be decided by lot ; and if it refuses to choose 
the mother has the preference as the person to whom the law entrusts 
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the education in the first place. Only a few authors require that in this 
case the matter should be decided by lot. If one of the parents has to 
leave on a necessary journey, a child of either sex must remain with the 
other, until the return of the former ; but if the journey amounts to a 
change of domicile a father has a right to take his children with him, 
provided the place he is going to and the way there are safe. Some 
authorities also require that the new domicile must be at a distance 
permitting the abridgment of prayer. 

In default of the father his agnates within the prohibited degrees are 
invested with his rights ; and so is the cousin on the father’s side, in 
the case of a boy, though not in that of a girl. In the latter case the child 
must be intrusted to the cousin’s daughter, if she lives with him. 


Section 6 

A master must give his slaves the nourishment and clothing of which 
they have need, even if the slave be blind or sickly, or one enfranchised 
by the terms of a will, or on account of maternity. Nourishment 
includes ordinary provisions given to slaves in that locality ; and the 
same with condiments. As to clothing, it is enough to give slaves 
merely what is sufficient to cover the shameful parts, but they must be 
clothed as local custom requires. The Sonna has also introduced the 
practice of giving them sound nourishment both in the principal food 
and in the condiments, and of supplying them with clothing suitable for 
the climate. A slave cannot afterwards claim damages for the main¬ 
tenance his master has neglected to give him, but he should make a 
complaint at once to the court, which can proceed immediately to the 
sale of the master’s property and apply the proceeds to the maintenance 
of the slave ; or, in default of any such property, may order the sale 
or even the enfranchisement of the slave. 

A master may oblige his female slave to suckle a child to which she 
has given birth ; and even another’s child, if she has more milk than is 
required to suckle her own. He may also oblige her, either to wean her 
child before the regular period of two years provided the weaning is not 
injurious to the nursling’s health, or to continue suckling it after that 
term, provided this is not injurious to the health of the mother. It is 
only a free woman that has rights as to suckling and education which 
she can insist upon as against her husband. Thus, in case of marriage 
between free persons neither of the parties can cause the child to be 
weaned before the expiry of the prescribed period of two years, except 
with the other’s consent ; and this can only be given on condition that 
the child’s health does not suffer by it. On the other hand, either paity 
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may insist upon the child’s being weaned at the time prescribed by the 
law; while they may jointly agree to postpone this until after that 
term. 

One may not exact from a slave any labour incompatible with his 
strength or aptitudes ; nor can he on his part oblige his master to 
excuse him from performing any suitable task. The law admits the 
validity of the mokharaja , i.e. an agreement between a master and his 
slave by which the latter may dispose of his labour for a daily or weekly 
wage to be paid to the former. 

One is obliged to maintain one’s domestic animals, by giving them 
necessary fodder and water, and if this duty is neglected the court may 
oblige the master either to sell the animal or suitably maintain it ; or 
kill it, at least if it is an animal that can be used as human food, other¬ 
wise the master has no choice between sale or maintenance. An animal 
must not be milked in such a way as to injure the young to which she 
has given birth : but as to inanimate objects, such as an aqueduct or a 
house, the master may use or abuse them as ho pleases, and no one can 
oblige him to see to their upkeep. 


BOOK 47.—CRIMES AGAINST THE PERSON 


CHAPTER I.—GENERAL PROVISIONS 

Section 1 

Homicide is of three categories; it may be premeditated, involuntary, 
or voluntary; only premeditated homicide involves a penalty under 
the law of talion. Premeditation in homicide consists in the intention 
of attacking the person of a particular individual with a cutting, piercing, 
or blunt instrument, capable in ordinary circumstances of causing death. 
Where, on the other hand, there is no intention of committing a crime, 
or a crime against a particular individual, there is involuntary 
homicide, e.g. if one falls upon a person one knows to be underneath and 
kills that person, or if one wants to shoot at a tree and the projectile 
strikes some one. Voluntary homicide is intentionally attacking a 
particular individual with an instrument that under ordinary circum¬ 
stances does not cause death, e.g. striking him with a whip or a stick. 
Thus premeditated homicide will include the act of introducing a needle 
into any part of the body if there ensues so painful a wound as to cause 
the death of the victim ; but it is only voluntary homicide where the 
prick is in some part of body where a wound is not mortal, and has 
left no visible trace, though death is caused. Other authorities, however, 
admit premeditation in these circumstances ; still others consider that 
such an act incurs no penalty at all, and all jurists agree in this where 
death has been caused by thrusting a needle, e.g ., into the callosity of 
the heel, i.e. a place where there is no sensation. 

The fact of having confined a person, and not only withheld necessary 
food and drink, but also prevented their being obtained by that person, 
so that death results, is premeditated homicide. It is understood that 
this confinement must have lasted long enough to be able in ordinary 
circumstances to cause death from inanition. It is only voluntary 
homicide if death occurs earlier than this, unless the victim had been 
deprived of food and drink before being confined, and the criminal 
was aware of this circumstance. In this case there is premeditated 
homicide all the same ; *but not where the criminal did not know that 
the person confined had already previously been deprived of food and 
drink. 
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The law of talion is applied not only to the immediate authors of a 
premeditated homicide, but also to the moral and distant authors. 
Thus, for example, if two witnesses by their testimony cause an innocent- 
person to be condemned to death, and afterwards declare that they 
intentionally gave false evidence, they also should be put to death ; 
unless the representative of the person put to death declares that he 
knew the testimony was false, before the penalty had been pronounced. 

A person who receives into his house a minor, or a madman, and 
offers him poisoned food, so that death results, incurs a penalty under 
the law of talion ; but where a sane adult tastes of a dish whose contents 
are unknown to him, the guilty person is simply liable for the price of 
blood, in consequence of his neglect to remove this dangerous dish. 
In this case there is only voluntary homicide ; though, according to one 
authority there is also premeditation and consequently the law of talion 
applies. On the other hand, another jurist has maintained that in this 
case there is no punishable crime, as the stranger takes the dish of his 
own accord. A similar controversy exists as to the nature of the act 
of poisoning dishes belonging to another, of which he is in the habit of 
partaking, and which he does in fact unsuspectingly eat, so that death 
ensues. One is still punishable under the law of talion though the 
injured person neglects to have a mortal wound one has given him 
attended to, at least if he dies in consequence. 

Death caused by drowning admits of the following distinctions :— 

1. Where the water into -which the victim is thrown is so shallow 
that it cannot be considered likely to drown a man. If the victim rests 
lying on his side until he is drowned, this is not punishable, as it is the 
victim himself who has killed himself. 

2. Where the water is so deep that escape is only possible by swim¬ 
ming, the following cases must be distinguished :— 

(a) it is premeditated homicide, if the victim cannot swim, or is 
prevented from doing so by being pinioned or by some chronic malady 
such as paralysis. 

(b) it is voluntary homicide if the victim is prevented from saving 
himself by swimming owing to some accidental circumstance, such as 
wind or waves ; 

(c) *the act is not a crime at all, and the guilty person is not even 
liable to the price of blood, if the victim could have saved himself, but 
voluntarily abstained from doing so. 

Authorities are not agreed as to whether the act of throwing some 
one into the fire, admits of similar distinctions ; or whether this act 
should not always be regarded, as premeditated homicide, where death 
has ensued. 
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When one kills a person whom another lias seized, or throws him 
into a well which another has dug ; or when one throws him down from 
a height, and another waits underneath to cut him in two, there is no 
complicity; and each individual is separately liable, under the law of 
talion, for killing, throwing down, or cutting in two the victim. *Where, 
on the other hand, one throws some one into the water in a place where 
under ordinary circumstances he could be drowned, but he is instead 
devoured by a fish, one is liable to the law of talion, though not the 
immediate cause of his death. If the water was not deep enough to 
drown the victim under ordinary circumstances, but he has nevertheless 
been devoured by a fish, the guilty person is not liable to punishment. 

Premeditated homicide, committed under coercion by violence 
renders liable under the law of talion not only the person who exercised 
the coercion *but also the person who allowed himself to be intimidated ; 
for the law regards them as accomplices. In case of homicide that is not 
premeditated they should jointly pay the price of blood, if this is 
required ; and if one of them is not liable to the law of talion by reason 
of social superiority to the victim, the other must undergo it none the 
less. Only where the violence is irresistible, e.g. used by an adult to 
a minor, the former alone is amenable to the law of talion ; and this is 
admitted even by those authorities who in general allow that pre¬ 
meditation may exist in the case of a minor. Moreover, where one forces 
some one to shoot at a distant object one knows to be a man but the other 
thinks is game one incurs a penalty under the law of talion as the im¬ 
mediate cause ; but that other who has done the material act cannot 
bo considered as an author of the homicide. The law of talion cannot 
be applied to any one where a hunter, obliged to shoot at game, by 
misfortune hits a man ; nor where some one, obliged to climb a tree, 
falls, causing death. In the latter case, however, there is voluntary 
homicide, and according to some jurists, it is premeditated. A person 
who forces some one to commit suicide is *not punishable under the law 
of talion ; nor, according to our school, if he kills some one who said to 
him, “ Kill me, or I will kill you.” In this latter case there is no ground 
either for a claim for the price of blood. On the other hand, where one 
person says to another, “ Kill either Zaid or Amr, or I will kill you,” 
there is no violence in the legal sense, and the person is punishable if he 
commits the homicide. 


Section 2 

Where two persons together attack and kill another, they are accom¬ 
plices in premeditated homicide, and are both punishable under the law 
of talion. This rule applies first of all to the case where both criminals 
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deal the victim an immediately mortal blow, e.g. if one cuts off his head, 
and the other cuts him in two ; but it is just the same if each deals him 
a blow that causes a grave but not immediately mortal wound, e.g. if 
each cuts off a limb* If one of two persons attacks another and leaves 
him for dead, i.e. unable to see or speak or communicate by signs, and 
the other gives him a wound that finishes him, the former alone is 
punishable under the law of talion, the other incurring only a correction 
at the discretion of the court. When, on the other hand, it is the fonner 
who merely deals the wound, and the second attacks the victim and 
leaves him for dead, the latter is considered guilty of premeditated 
homicide if the wound dealt by him is one immediately mortal, i.e. if 
he lias cut off a wounded person’s head. Under these circumstances 
the person who deals the first blow is punishable for that wound only, 
i.e. he is liable either under the law of talion or to a pecuniary penalty. 

The premeditated homicide of a sick person at the point of death is 
punishable under the law of talion, although he has already lost 
consciousness. 


Section 3 


When one kills a Moslem in an enemy’s country, under the belief 
that he is an infidel not subject to Moslem authority, one is liable neither 
to a penalty under the law of talion *nor to payment of the price of blood ; 
but when this act occurs in the territory of a believing ruler, the ono or 
the other is applicable according to circumstances ; though one authority 
calls in question the applicability of the law of talion. On the other 
hand, our school admits a recourse to the law of talion in a case of pre¬ 
meditated homicide committed against some one designated as an 
apostate by public notoriety, or an infidel subject of a Moslem ruler, or 
a slave, or a reputed parricide, if it appears later that the person killed 
had not the legal character rendering inadmissible an application of the 
law of talion. It is in accordance with the same principles that a person 
is liable to the law of talion who strikes a sick person of whose dangerous 
state he was not aware, but who dies immediately, though in ordinary 
circumstances the blow would not have been mortal. This, however, 


is denied by some authorities. 

To render applicable the law of talion it is legally necessary— 

1. That the deceased was a Moslem, or an infidel enjoying our pro¬ 
tection, on some ground or other. An infidel not subject to a Moslem 
ruler, and an apostate, are proscribed, and may be killed with impunity ; 
but the premeditated murder of a condemned criminal by any one other 
than the representative of the murdered man, the magistrate or the 
executioner is punishable like any other murder. As to a person guilty 
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of the crime of fornication, if ho is rnohsan and consequently punishable 
with lapidation, his premeditated murder by an infidel subject of a 
Moslem prince involves an application of the law of talien ; f but this is 
not so if he is killed by a Moslem. 

2. That the criminal is a sane adult. Drunkenness is not considered 
an excuse by our school. If the guilty person alleges as an excuse his 
minority or madness on the day of the crime, this assertion is presumed 
by law to be true, upon the double condition that the criminal takes an 
oath to that effect, and that his real age is not incompatible with his 
statement, or that his madness is of public notoriety. In a case where 
the guilty person declares in court that he has not yet attained his 
majority, his assertion is sufficient evou though not on oath, provided a 
presumption is admitted in favour of the truth of his statement. An 
infidel not subject to Moslem authority is not liable to a penalty under 
the law of talion, as he is already proscribed by virtue of his belief ; but 
religion is not a cause of impunity for an apostate, nor for an infidel in 
any way under our protection. 

3. That the criminal is not of a social position superior to that of the 
victim. Thus a Moslem cannot be put to death for killing an infidel, 
even though the latter may be the subject of a Moslem prince ; but an 
infidel who kills a Moslem or an infidel is liable to the law of talion, even 
though the two infidels are not of the same religion, or the criminal 
embraces the faith after committing the crime. This rule must also 
be observed in a case where the infidel in question, having merely 
wounded another, is immediately converted, and the victim dies of his 
wounds. But in both these cases the conversion of the criminal has 
this consequence th;,t neither the Sovereign nor his delegate the judge 
can of their own initiative pronounce a penalty under the law of talion, 
but must wait until the representative of the victim claims its applica¬ 
tion. *An apostate is to be put to death for killing an infidel subject 
of a Moslem prince or another apostate ; but not an infidel subject of a 
Moslem prince for killing an apostate, nor a free man for killing a slave, 
even though the latter be partially enfranchised. A slave, a slave 
enfranchised by testament, a slave undergoing enfranchisement by 
contract, and a female slave enfranchised by reason of maternity, are 
all equal in this respect. But a slave enfranchised after killing another, 
or in the interval between the wounding and death of the victim, follows 
the rule as to the conversion of an infidel criminal; while the death 
penalty is never applicable to a slave partially enfranchised who kills 
another, provided, according to some authorities, that he is free to a 
greater degree than his victim. By virtue of the same principles the 
law of talion is inapplicable to a premeditated homicido committed 







400 


MINHAJ ET TALIBIN 


against a Moslem slave by a free infidel subject of a Moslem prince, or 
vice versa; and also to an infanticide, i.e . a premeditated homicide 
against one’s child or other descendant ; but it is applicable to parricide, 
i.e. the premeditated murder of one’s ancestor. The premeditated 


murder by one of two parties of the person whose paternity they dispute 
is punishable under the law of talion if the paternity is adjudged to the 
other party, even if this is done upon the expert testimony of a physi¬ 
ognomist, but not if the paternity is adjudged to the party who has 


committed the crime. 


Where one of two brothers commits the premeditated murder of his 
father and the other of his mother, the following cases must be dis¬ 
tinguished :— 

1. If the two homicides are committed at the same time, each of the 
two criminals may claim in court the punishment of the other for killing 
an ancestor whom he represents ; and which of the two is to bring the 
first accusation must be chosen by lot. When one of the guilty brothers 
has thus been put to death on the demand of the other, whether the 
latter has been so designated by lot, or whether he presented himself 
first of his own accord, it is the representative of the brother that has 
been executed who should demand an application of the death penalty 
against the other ; at least where one admits that the faculty of repre¬ 
senting the victim by virtue of the right of succession is lost as well by 
the fact of rightful as of unjust killing. 

2. If the two homicides are committed one after the other, a case 
which again admits of two distinctions— 

(a) If the marriage between father and mother was dissolved before 
the first homicide, the first criminal must begin by demanding the 
execution of the other, after which the representative of the latter must 
demand the execution of the former, without any drawing of lots. 

(b) If the marriage between the father and the mother still existed 
intact at the time of the first homicide, it is only the brother who has 
just committed the second homicide who is put to death upon the 
demand of the other. 

Where several individuals have concurred in the homicide of another 
they are all punishable under the law of talion, if it is applicable ; but 
the representative of the victim may remit the capital punishment for 
some of the criminals, and content himself with the price of blood from 
them, in proportion to the number of criminals whose execution he has 
claimed. An accomplice in a case of homicide cannot be punished with 
death, if the principal acted without premeditation and committed only 
a voluntary or involuntary liomicido ; but the accomplice of a father 
in the premeditated murder of one of his children should be put to death 
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in spite of the principal’s impunity. Similarly, a slave who is the 
accomplice of a free man in the premeditated homicide of a slave, or an 
infidel subject of a Moslem prince who is the accomplice of a Moslem in 
the premeditated homicide of an infidel like himself, must none the less 
undergo the death penalty, though the free man and the Moslem are 
not liable to it, by reason of their respective personal qualities. *The 
same principle requires an application of the law of talion in the following 
cases of complicity :— 

1. With an infidel not subject to Moslem authority, who has com¬ 
mitted premeditated homicide, though we have just seen that a demand 
for an application of the law of talion cannot be brought against such 
infidel. 

2. With an executioner or other person who carries out a sentence 
under the law of talion, or some definitely prescribed penalty, when this 
consists only in the loss of a bodily member or in a wound ; e.g. if a person 
gives the criminal another wound after he has suffered the penalty, 
which together with the first causes his death. 

3. With a suicide, e.g. by giving a wound to some one who has already 
wounded himself intentionally, but who dies only because of receiving 
the second as well. 

4. With a person on whose part the act constitutes only legitimate 
self-defence. 

On the contrary, the law of talion is not applicable in the following 
cases :— 

1. Where one gives the victim two wounds of which one is pre¬ 
meditated and the other involuntary, death resulting from the two 
combined. 

2. Where one wounds an infidel not subject to Moslem authority or 
an apostate, who then becomes converted ; and after this one gives 
him another wound which in conjunction with the first is fatal. 

3. Where one gives a wound that is not mortal to a person who applies 
to it an immediately fatal poison. Where the person in question has, 
in these circumstances, applied to the wound a substance that does 
not usually cause death, but appears to be fatal in this instance, the 
causer of the wound is guilty only of voluntary homicide. Where, 
however, the substance, though not in the category of immediately fatal 
poisons, ordinarily causes death in similar circumstances, and the 
victim knowingly applies it to the wound, the latter commits a 
suicide of which the causer of the wound is an accomplice. Other 
authorities, however, maintain that in this case there is only involuntary 
suicide. 

tWhere several persons give another cuts with the lash so that death 

2 D 
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is the consequence, though each stroke by itself is not mortal, the law 
of talion is applicable only if the attack is made by a joint agreement. 
This rule, however, is the subject of controversy. Where, on the other 
hand, a single person has successively killed several others, he should 
suffer the penalty of death for the first victim, and his estate is liable 
for the price of blood as regards the others. In the case of the pre¬ 
meditated homicide of several persons at once, it must first be decided 
by lot for which of the victims the criminal is to suffer death, after 
which his estate-is liable for the price of blood of the others. [Where 
in these circumstances the criminal is put to death by the representative 
of one of the victims other than that one for whose homicide he ought 
to suffer death, it is a crime rendering that representative himself liable 
to the law of talion; and the representative of the victim to whose 
homicide the law of talion applied, can claim the price of blood.] 


Section 4 

No responsibility is incurred by mortally wounding an infidel not 
subject to a Moslem prince, or an apostate, even though he should repent 
of his errors before death. This principle extends also to a master who 
mortally wounds his slave, and then frees him before his death. Others, 
however, do not admit impunity in these circumstances, but maintain 
that one is then liable for the price of blood. Where, on the other hand, 
one shoots at such infidel, or an apostate or one’s own slave, after which 
the infidel or the apostate is converted, or one frees the slave, before 
the projectile hits him, our school exacts the price of blood on the light er 
scale, for the killing of a free Moslem. This price of blood is exigible 
either from the criminal or from his aalcila. .Where one wounds an in¬ 
dividual who abjures Islam before dying of the wound one is considered 
to have killed a proscribed person ; *but one is nevertheless liable for 
the wound inflicted, under the law of talion, and the nearest relative of 
tlie apostate should claim the application of the penalty. Only a few 
authorities consider that this is the duty of the Sovereign ; while if the 
nature of the wound does not admit of an application of the law of 
talion, but requires a pecuniary penalty, the criminal owes either an 
indemnity or the price of blood, whichever is the more advantageous. 
Some authorities insist in these circumstances upon the payment of an 
indemnity always ; others maintain that there is no punishable offence. 
Where one wounds a Moslem who thereupon abjures his faith but after¬ 
wards repents before dying of the wound, one is not punishable with 
death, unless, according to some authorities, the apostasy of the victim 
has lasted onlv a very short time. But one is always liable in these 
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circumstances for the price of blood, or, according to one authority, to 
half the price of blood. When a Moslem wounds an infidel subject of 
one of our princes, and he embraces the faith after receiving the wound, 
or when a free man wounds another’s slave who is enfranchised after 
being wounded, the victim’s death in consequence of the wound does 
not render the criminal liable to the law of talion, but he owes the price 
of blood prescribed for the homicide of a free Moslem. In the case of 
an enfranchised slave this price of blood is payable to his former master 
in proportion to his value as a slave, and to his heirs for the remainder. 
If the slave’s wound consists in the loss of a hand, and his master grants 
him his freedom before he dies in consequence of the wound, his master 
can claim either the price of blood due for the mutilation, or half the 
value of the slave, at the criminal’s choice. One authority alone gives 
the criminal a choice between the price of blood and the full value of 
the slave. Where one man cuts off the hand of a slave whom his master 
thereupon frees, and two others then each give the slave a new wound, 
which combined with the loss of the hand cause the death of the victim, 
it is these two latter persons who should suffer the penalty under the 
law of talion, and not the one who cut off the hand. 


Section 5 

Punishment under the law of talion for the loss of one of the members 
of the body or for some other wound is regulated by the same principles 
as we have just explained relating to the application of the law of talion 
for homicide. Thus, for example, where several persons have concurred 
in the act of cutting off the victim’s hand by placing a sabre upon his 
wrist and each giving it a blow so as to sever the hand from the arm, 
each must have his hand cut off under the law of talion. 

Wounds on the head and face are of ten different kinds— 

1. Harisa , i.e. if only the skin has been cut or scraped. 

2. Damia, if blood has flowed. 

3. Badia, if the flesh has been injured. 

4. Mutalahima , if the flesh has been penetrated. 

5. Simliak, if the membrane enters the flesh and the bone is injured. 

G. Mudiha, if the bone has been uncovered. 

7. Hashima, if the bone itself has been injured. 

8. Munakkila , if the bone is broken, so that the fragments are 
separated. 

9. Mamuma, if the membrane of the brain has been injured. 

10. Damigha , if the brain is injured. 

The law of talion is applicable only to wounds of the sixth category ; 
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or, according to some authorities, to categories 2-6. As to other bodily 
wounds they involve an application of the law of talion where the bone 
is exposed, or where there has been mutilation of a part of the nose or 
of the ears without exposure of the bone. This penalty is also incurred 
by any one who cuts a member at a joint, even if this is at the beginning 
of a thigh or of an arm, at any rate where such an amputation can take 
place without wounding the interior of the body of the criminal. j*flf 
this is impossible a mutilation under the law of talion cannot take place, 
for fear lest the punishment should exceed the crime. The law of talion 
applies also to a person who tears out an eye, or cuts off an ear, an eyelid, 
the nose, a lip, the tongue, the penis, the testicles, fthe buttocks, for 
the edges of the vagina. On the other hand, the law of talion does not 
apply to the breaking of a bone ; in this case it is enough to amputate 
the bone of the criminal at the nearest lower joint, and make him pay 
the fine, if the amputation is less serious than the hurt to the injured 
party. In the case of a wound under the category mndiha and also 
under the category hashima, the law of talion should be applied for the 
former, and a price of blood of five camels exacted for the latter. In 
the case of a wound under the category mndiha and also under viunak 
kila , an application of the law of talion may be claimed for the former, 
and a price of blood of ten camels for the latter. 

A person who may demand that the criminal’s wrist bo severed 
under the law of talion may not aggravate the penalty by exacting a 
separate amputation of each finger ; and if he has in this way exceeded 
his just due the court should inflict upon him a discretionary punish¬ 
ment, without, however, condemning him to pay any price of blood. 
*j*This punishment for an amputation of the fingers does not prevent an 
amputation of the criminal’s hand. 

Where the criminal breaks some one’s bone in the upper part of the 
arm, and afterwards cuts the lower part, an amputation under the law 
of talion is effected only at the elbow, and a fine is also due for rendering 
useless the upper part of the arm. f The injured party may also cont ent 
himself with the amputation of the criminal’s wrist, together with the 
price of blood for the part of the arm comprised between the wrist and 
the place where the bone was broken. 

A criminal who has caused some one a wound on the head under 
the category mudiha , in consequence of which the injured party loses 
his sight, should suffer a mudiha of the same kind under the law of 
talion ; and if the criminal then loses his sight the matter may be con¬ 
sidered at an end. Otherwise he must suffer the loss of his sight in the 
most expeditious manner possible, e.g. by having a red-hot iron held 
close to his eyeballs. And the same procedure must be followed in a 
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ca.su where one of the parties has given the other a blow likely in 
ordinary circumstances to cause loss of sight, a blow which in fact does 
cause blindness. Hearing is subject to exactly the same principles as 
sight; and the loss of either of these faculties involves an application 
of the law of talion, even though it may be an indirect and not an 
immediate consequence of the wound. j*The same principles regulate 
a case of loss of bodily strength, of taste, or of the sense of smell. On 
the other hand, where one has cut some one’s finger, and the victim loses 
another in consequence of the wound, one is liable under the law of 
talion only for the finger one has cut, and not for the other lost as an 
indirect consequence of the wound. 


CHAPTER II.—METHOD OE PUNISHMENT UNDER THE LAW 
OE TALION, AND THE PERSONS WHO CAN DEMAND ITS 
APPLICATION. 


Section 1 

The left hand may not be amputated, by way of talion, in exchange 
for the right hand ; nor the lower lip instead of the upper ; nor vice 
versa . Nor may the end of one finger be substituted for that of another ; 
nor a member at one part of the body for a member at another. On the 
other hand, it is of no consequence if the member of the criminal to be 
amputated is thicker, longer, or stronger than that of the victim, whether 
such member be for be not an organic member. 

As to wounds of the category of the mudiha, i.e. the only ones that 
admit of an application of the law of talion, the length and width—but 
not the thickness—of the flesh and of the skin must be taken into con¬ 
sideration. If the mudiha extends to the entire surface of the skull, 
and the criminal’s skull is smaller than that of the victim, it is enough 
to give him a similar wound extending to the entire surface of the skull, 
but not affecting the face or the neck. The criminal then owes in 
addition a pecuniary indemnity proportional to the greater gravity of 
the victim’s wound. Where, on the other hand, the criminal’s skull is 
the greater it is enough to give him a wound of the same extent as that 
of the victim, even though this does not affect the entire skull; ffand 
in this case the criminal may even indicate the part of the skull upon 
which lie prefers to receive the wound. In the case of a mudiha that 
removes the scalp, this is applied to the criminal to the same extent, 
even though that part of the skull should be smaller than in the injured 
person, and that in consequence the wound inflicted by way of talion 
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extends beyond the sculp. A person who may demand all applicai ion 
of the law of talion for a mudiha , and who exceeds the measure of the 
mudiha received, is liable himself under the law of talion for the excess. 
In a case where the injured party has involuntarily exceeded this 
measure, and also where the criminal is contented with a pecuniary 
penalty for the injury wrongly suffered by him, the injured party owes 
him the indemnity prescribed for the wound as a whole ; though some 
authorities consider that the injured party is liable merely for an 
indemnity proportional to the gravity of the excessive punishment he 
has inflicted. Where several persons jointly inflict a mudiha upon 
another, they are each individually liable to a mudiha; or, according 
to some authorities, to a single mudiha in common, so that the total 
does not exceed the injury suffered by the victim. 

A sound hand or a foot is not to be cut off for a mutilated hand or 
foot, even with the criminal’s consent ; but if one commits a contraven¬ 
tion of this rule, one is not liable under the law of talion, but only for 
the price of blood. Should, however, the criminal die in consequence of 
such an abuse, the injured party is liable under the law of talion to the 
punishment for premeditated homicide. On the other hand, a mutilated 
hand or foot may be amputated for a sound hand or foot, unless experts 
declare that it will be impossible to stop the flow of blood. And the 
injured party must in any case be content with the amputation of the 
mutilated member, and cannot claim any fine in addition. A sound 
hand or foot may be amputated for a crooked or lame hand or foot ; 
and no attention need be paid to the colour of the nails of the member 
to be amputated, ff A place where a nail has disappeared is amputated 
for an entire nail, but not vice versa . The penis is subject to the same 
principles as the hand or the foot, so far as regards normal or mutilated 
state; but it must be understood that the term “ mutilated ” applies 
to a penis that has lost its natural elasticity, but not to one that lias 
merely lost its power of erection. Consequently the penis of a man in 
full enjoyment of his virile faculties may be amputated for that of a 
castrated or impotent person. Similarly, a sound nose is amputated 
for a nose that has lost the sense of smell, a sound ear for a deaf one ; 
but not a good eye for a blind eye, nor a sound tongue for a mute tongue. 

The law of talion applies to the extraction but not to the breaking 
of a tooth. Nothing is due for the moment from a person who tears 
out a tooth from a child that still has its milk teeth, but if it subse¬ 
quently appears when the child changes its teeth that the tooth in 
question is not replaced, and experts declare it to be due to a defect in 
the jaw occasioned by the wound, the criminal is liable to the law of 
talion, but never before the child comes of age. *ln the case of a tooth 
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torn out from a person who lias already lost his milk teeth, an application 
of the law of talion does not depend upon the ascertainment of a new 
tooth in the alveole. 

If one cuts off a person’s sound hand, having oneself a hand with 
only four fingers, one must suffer the amputation of this incomplete 
hand, and pay in addition an indemnity for the injured party’s other 
linger. Where, on the other hand, it is the injured party who lacked a 
finger, he cannot claim the amputation of the criminal’s hand, but must 
limit his demand either to the price of blood of his four fingers and 
nothing else, or to the amputation of four fingers of the criminal, fplus 
a fine for the part of the hand where the fingers were joined to it, fall 
without prejudice to a fine of one-fifth of the price of blood for the hand, 
duo in the one case and in the other. Where, on the other hand, one 
cuts some one’s hand that has no fingers at all, one is not liable under the 
law of talion unless one has oneself a similar hand. Where one cuts a 
sound hand, but lacks five fingers oneself, one suffers amputation of the 
mutilated hand, and pays in addition the price of blood of the victim’s 
five fingers. Where a criminal who has only two mutilated fingers cuts 
the victim’s sound hand, the latter may choose between the amputation 
of the criminal's three remaining fingers, plus the price of blood for the 
two others he has lost, and the amputation of the criminal’s hand and 
nothing more. 


Section 2 

*When one cuts in two a person enveloped in some piece of cloth, 
and then maintains it was a corpse, the legal presumption is in favour 
of the representative of the victim, provided he takes an oath, and asserts 
the victim was alive at the moment of the crime. According to our 
school this presumption exists in favour of the criminal, though not on 
oath, when, summoned to court for cutting a member of the body, he 
alleges that the member had a natural defect, at least in the case of a 
member usually visible. In any other case the presumption is in¬ 
admissible. j*Where one cuts some one’s two hands and then his two 
feet, and the victim dies, and one maintains that death was the con¬ 
sequence of the wounds, while the victim’s representative alleges the 
contrary, either on the ground that there was a sufficient interval for 
the victim to be healed, or because death was due to some other cause, 
the representative enjoys the benefit of the legal presumption, and the 
criminal owes the price of blood, not for killing the victim, but for cutting 
the two hands and the two feet, that is to say, the double. The repre¬ 
sentative also enjoys this presumption if the criminal lias cut only one 
of the victim’s hands,and maintains that death is due to Some other cause, 
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while the representative muiutains that it is due to the wound, and that 
consequently he may claim the price of blood for homicide and not for 
the wound. When one gives some one two wounds of the category 
viudiha , and then removes a portion of the skin between the two, in 
order to make them appear to be only one, and so to be liable for only 
one indemnity, one has a presumption in one's favour if one alleges that 
the new wound was made before the two others were healed, at least if 
this is possible. In this case the injured party may confirm on oath 
his statement that the new wound was caused after the healing of the 
others, and the criminal must pay two indemnities, or even three, 
according to some authorities. 


Section 8 

ffTlie victim’s heirs have a joint right to demand the punishment 
of a criminal guilty of homicide, and if there are among them absentees, 
minors, or lunatics, the prosecution must be adjourned until the first 
return, the second come of age, and the last recover their reason. The 
criminal must remain in prison until then ; and lie cannot claim to be 
released on bail. The heirs, however, should designate one of their 
number to conduct the prosecution in their name as representative of 
the victim ; and if they cannot agree it must be decided by lot who is 
to' discharge this duty. Where, under these circumstances, there is 
chosen by lot a person who is in some respect unsuitable to perform the 
task satisfactorily, he should be replaced by a substitute. According 
to some authorities unsuitable persons should not be among those among 
whom the lots are cast. *Moreover, where, in contravention of this 
principle, one of the heirs presents himself of his own accord and pro¬ 
ceeds to the application of the death penalty after obtaining the necessary 
authorisation, he does not himself become liable under the law of talion, 
and his coinheritors may still claim their share of the price of blood in 
the criminal’s estate. Only one jurist maintains that it is the inheritor 
who has thus overstepped the limits of his authority who owes them 
this indemnity. If the heirs had already pardoned the criminal the 
inheritor who on his own initiative has carried on a prosecution and 
applied the capital punishment, is himself punishable with death under 
the laAV of talion. This rule, however, is limited by some authorities 
to the case where the inheritor in question, though knowing the others 
had pardoned the criminal, still proceeded to the application of the 
penalty in spite of the prohibition of the court. 

Punishment under the law of talion may be carried out only after the 
authorisation of the Sovereign or of his deputy. An injured party or 
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his representative who acts on his own initiative is liable to punishment 
at the discretion of the court. In any case the claimant is authorised 
personally to apply the penalty only when that penalty is death. In 
the case of all other punishments under the law of talion, such as the 
amputation of a bodily member, etc., it is the official executioner who 
must be charged with the duty of carrying them out. The penalty of 
death must be carried out in the manner ordered by the judgment. Thus 
a person who has been authorised to cut off the criminal’s head, and who 
intentionally strikes him in another part of the body not indicated in 
the judgment, is liable to punishment at the discretion of the court, 
though his right to execute the judgment remains in its entirety. Where, 
on the other hand, this person declares that he erroneously struck the 
criminal in a place not indicated by the judgment, and the circumstances 
admit of the truth of this assertion, the court should transfer the execu¬ 
tion of the judgment to some one else, without pronouncing any punish¬ 
ment. The hire of the executioner is defrayed by the condemned 
person. 

A penalty under the law of talion must be executed no long time 
after the condemnation, without paying any attention to whether one 
is in the sacred territory of Mecca, or whether it is hot or cold, or whether 
the condemned person is sick. A death penalty or amputation cannot 
be carried out immediately in the case of a pregnant woman. She must 
remain in prison not only until she has suckled her child with the first 
milk occurring after her accouchement, but also until another nurse has 
been found, and if necessary until the child is weaned, that is, until it 
is two years old. ffThe simple declaration of a condemned woman 
that she is pregnant is sufficient, even in the absence of visible signs. 

Where the victim has been killed by means of an instrument for 
cutting, or by strangulation, burning, drowning, or starving, etc., the 
criminal must be put to death in the same way ; but if the homicide 
has been committed by means of magic, he must perish by the sword, 
f This is also the case where the criminal killed his victim by making him 
swallow wine, or by pederasty. If in case of homicide by starvation 
the criminal remains without food for the same number of days as his 
victim without death resulting, the execution must continue until death 
ensues. According to one authority, however, the criminal should then 
perish by the sword. A criminal who has killed his victim by the sword 
may demand to be executed in the same way. If the victim did not 
immediately succumb from the wound received, but did so later the 
representative may. at his choice either at once cut off the condemned 
person’s head, or first give him the wound he gave his victim and then 
either cut his head off or leave him to die of the first wound. If the 
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victim succumbed to an internal wound, or to the breaking of his upper 
arm, the criminal should have his head cut off. Only one author main¬ 
tains that the criminal should then receive the same wound as the* 
victim, *and that if he does not die he cannot be given another wound to 
finish him. For instance, if the victim’s wound consists in the loss of 
a hand, and he succumbs to the consequences of this wound after 
amputation of the criminal’s hand under the law of talion, the victim’s 
representative may either cut off the criminal’s head, or pardon him for 
half the price of blood for homicide. When, in these circumstances the 
victim’s wound consists in the loss of both hands, the representative 
may none the less cut off the criminal’s head after he has suffered under 
the law of talion for the two hands ; but if he pardons him he can claim 
nothing more. 

No responsibility is incurred where the criminal dies from wounds 
given him under the law of talion. Thus, where there is the loss of a 
hand, nothing is due from either side, when both the injured party and 
the criminal die simultaneously of their wounds. And it is the same 
where the injured party dies before the criminal. fBut if in these 
circumstances the criminal dies first, the injured party may still claim 
the half of the price of blood. 

Where the criminal, told to present his right hand to be amputated 
under the law of talion, presents his left, in order to have it also cut off, 
nothing is due by the person who has obtained the judgment if ho in 
fact cuts off that left hand : and he may then proceed to the amputation 
of the right hand. fBut when, in these same circumstances, the 
criminal declares that he presented the left hand in order to suffer with 
it the penalty under the law of talion, and the injured party is not 
content with this, the amputation of the criminal’s right hand may be 
proceeded with, but the price of blood must be paid for the left hand 
amputated by mistake. One is not liable under the law of talion in 
this respect. The same rule is applicable where the criminal declares 
that he presented the left hand in the confusion of the moment, believing 
it to be the right, and the injured party says he also made the same 
mistake. 


Section 4 

All premeditated crimes are punishable under the law of talion and 
subsidiarily by the price of blood ; or, according to one jurist, either by 
the one or the other. In any case, however, the representative of the 
victim has the right to pardon the criminal, i.e. to grant him a remission 
of the penalty under the law of talion and content himself with the price 
of blood, even though this may be against the criminal’s wish. However, 
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if it be admitted that the price of blood is only a subsidiary penalty in 
place of that under the law of talion, an unreserved remission of the 
latter has, according to our school, the effect of implying a remission of 
the price of blood ; while the remission of the price of blood alone is 
invalid and forms no obstacle to a subsequent remission of the penalty 
under the law of talion for this same price of blood. A remission of the 
penalty under the law of talion may take place for an indemnity of some 
other nature than the price of blood prescribed by law ; but in that case 
the criminal’s consent is necessarv, and in default of this the remission 
is considered to be ipso facto retracted, so that the law of talion may be 
applied. Where it is admitted that the law of talion and the price of 
blood are equally applicable in the first instance, and that consequently a 
remission of the price of blood alone is possible, a bankrupt may not 
grant this remission. On the other hand, in the system maintained by 
the majority of jurists a remission of the penalty under the law of talion 
by a bankrupt for the price of blood, has the effect of rendering this 
price of blood claimable, and the unreserved remission of the penalty 
under the law of talion implies the remission of the price of blood as we 
have just shown. Even the remission of the penalty under the law of 
talion on the part of a bankrupt, on the special condition that no 
pecuniary penalty should be incurred at all, is lawful, at least according 
to our school. A person legally incapable by reason of prodigality is, 
so far as regards the subject with which wo are now occupied, in the 
same position as the bankrupt ; or, according to other authorities, as 
the minor. The remission of the penalty under the law of talion for an 
indemnity of a similar nature to but greater than the price of blood, 
c.g. of two hundred camels, is void, in the second system referred to, 
even though the criminal consents ; jbut, according to the authorities 
who consider the price of blood as a subsidiary penalty, such a compro¬ 
mise would be lawful. 

An adult whose intelligence is sufficiently developed to allow of his 
managing his property may legally ask some one to give him a wound. 
In such a case there is no crime on the part of the person who gives the 
wound ; nor even where the individual in question asks to be killed 
at once. One jurist, however, considers such person to be liable for the 
price of blood. 

Remission either of the penalty under the law of talion or of the 
indemnity has for its consequence that the criminal owes nothing, 
either in case of homicide or in case of a wound. Even where death is 
the indirect consequence of a wound for which remission of the penalty 
has been granted, the remission prevents any application of the law of 
talion ; but as to the indemnity due for the wound it is only considered 


412 


MINHAJ ET TALIBIN 


to bo remitted as well, under those circumstances, where the remission 


is made— 

1. By the terms of a legacy, e.y. if one says, “ I leave to the criminal 
the indemnity he owes me ” ; or 

2. Where one uses the explicit terms “ remission,” “ abolition,” or 
‘ k pardon.” According to some authorities this also would be a legacy. 

All these provisions relate only to the amount of the original 
indemnity, that prescribed for the wound ; consequently, in case of 


subsequent death from the wound, the criminal owes the difference 
between this indemnity and the price of blood for homicide. Only one 
jurist considers a remission granted to the person who inflicts a wound 
as implying also the price of blood prescribed for loss of life, in all cases 
where one specially stipulates that- this remission relates not only to the 
crime itself but also to its consequences. fWliere a wound inflicted 
upon a member of the body does not cause death, but only the loss of 
another member, the criminal still owes, in case of a remission of the 
penalty under the law of "talion for the original wound, the price of 
blood for the second member of the body lost by the victim as an indirect 
consequence of the crime. When one has the right to claim a criminal’s 
execution because the wound he has inflicted upon the injured party has 
indirectly caused death, one cannot exact a penalty under the law of 
talion for that wound, after granting pardon for the loss of life, fBut, 
on the other hand, a pardon granted for the wound does not imply a 
remission of the capital penalty ; *but the criminal in these circum¬ 
stances may claim to be executed in the most merciful way, by having 
his head cut off. Where the penalty for the wound under the law of 
talion has been already suffered, and the injured party then grants the 
criminal a remission of what he might claim in case his life was lost in 
consequence of the wound, this remission is ipso facto null and void, if 
the wound does in reality cause death, unless it has been granted for a 
consideration. 


If the principal, after telling an agent to see to the application of the 
law of talion, pardons the criminal; but the agent in ignorance of this 
carries out his instructions, he is not liable under the law of talion for the 
blood that has been unnecessarily shed. *But he is personally liable 
for the price of blood, to the exclusion of his aakila , without proceeding 
against the principal. 

Where a woman incurs a penalty under the law of talion for a wound, 
she is freed from liability by marrying the injured party; but if the 
parties are separated before the consummation of the marriage the 
woman in question owes the half of the indemnity, or, according to one 
authority, the half of her proportional dower. 


BOOK 48.— THE PRICE OF BLOOD 


CHAPTER I.—GENERAL PROVISIONS 

Section 1 

The price of blood for the homicide of a free Moslem is one hundred 
camels ; that is to say— 

1. In a case of premeditated homicide—thirty hikka, thirty jazaa, 
and forty khalifa, or pregnant camels. 

2. In a case of involuntary homicide—twenty bent-makhad, t wenty 
bent-labun, twenty ibu-labun, t wenty hikka, and t wenty jazaa, or four- 
year-old camels. 

Involuntary homicide committed— 

1. Within the sacred territory of Mecca, or 

2. In one of the sacred months, Zullcaida, Znl-Hcjja, Mnharram, 
or Be jab, or 

3. Upon a relative within the prohibited degrees, is punishable 
with the price of blood on the heavier scale, prescribed for cases of 
premeditation. 

The price of blood for involuntary homicide, even when aggravated 
by one of the three circumstances just mentioned, is a debt for which 
the aakila of the criminal are responsible ; but the price of blood for 
premeditated homicide can only be recovered from the criminal himself, 
and is due at any moment . As to voluntary homicide, this involves 
payment of the price of blood under the heavier scale by a certain time, 
and may be recovered from the aakila. 

Camels that are sick or that have redhibitory defects cannot be 
given except with the consent of the injured party; and the state of 
the khalifa should be ascertained by experts. fOn the other hand, it 
is of no consequence whether the khalifa have attained their fifth year, 
before which period camels do not usually become pregnant. One may 
give camels of one’s own herd, without regard to the particular species, 
provided they have the required qualities ; though some jurists main¬ 
tain that one can only give camels of that locality. Where one is not 
a camel owner it is agreed that one may only give camels of the locality. 


414 


MINHAJ ET TAEIBIX 


A nomad must give camels of his tribe. If there are no camels of the 
locality then camels of the nearest locality must be given. But it is 
forbidden to give camels without the required qualities or not of the 
necessary age ; or even to pay the value of the camels due, except by 
mutual consent. If there are absolutely no camels one can oblige the 
injured party to accept, instead of camels, a thousand dinar or twelve 
thousand drahms. Such was Shafii’s original doctrine ; but during his 
stay in Egypt he changed his opinion, and maintained that in such a 
case one should substitute for the camels their equivalent in the money 
current in the locality. Finally in a case where the camels can be pro¬ 
cured only in part, it is enough to give as many camels as one can, and 
the money value of those that are wanting. 

A woman, or a hermaphrodite, is worth half a man, whether in a 
case of homicide or in a case of wounding. A Jew or a Christian is 
worth the third of a Moslem. A fire-worshipper, or even an idolater 
who has a safe conduct, is worth a fifth. According to our school 
individuals belonging to foreign nations who have not yet been invited 
to embrace the faith, and whose religion has not been expressly abolished 
by the Prophet, keep their personal status so far as concerns crimes 
committed against their person. Consequently, if one kills or wounds 
them, one must pay the price of blood prescribed by their respective 
religions. Where, however, the invitation to be converted to Islam 
has been made to them, or where their religion has been expressly 
abolished, crimes committed against their person incur payment of 
the price of blood of a fire-worshipper. 

Section 2 (1) 

As regards wounds on the head or face, the indemnities due for 
causing such wounds to a free Moslem are as follows :— 

1. For a mud-ilia, five camels. 

2. For a hashima, which is also a mudiha, ten camels ; otherwise 
five. According to some authorities a hashima which is not a mudiha, 
is punishable with a fine. 

3. For a munakkila, fifteen camels. 

4. For,a mamuma , a third of the price of blood prescribed for 
homicide. 

Where, of four individuals, one gives the victim a mudiha , another 
a hashima , a third a munakkila , and the fourth a mamuma, the three 
first each owe five camels, and the fourth must make up what is wanting 
to amount to a third of the price of blood for homicide. Wounds on 
the head and face, classified as less serious than a mudiha, necessitate 
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an indemnity fixed according io their gravity in due proportion to a 
mudiha . Where this proportion cannot be ascertained such wounds 
involve a fine, just in the same way as all other “ external ” wounds 
that do not come under the law of talion. As to “ internal ” wounds, 
these are punishable with a third of the price of blood for homicide. 
By “ internal wound ” is understood any wound that penetrates into 
the cavities of the body, such as the stomach, the chest, the hollow at 
the top of the sternum, the sides and the hips. The indemnity due 
for a mudiha is always the same, whatever the extent may be ; but 
two mudihas are counted as two distinct wounds if separated from each 
other by pieces of flesh and skin ; or, according to some jurists, if 
separated either by pieces of flesh or by pieces of skin. And each 
mudiha constitutes a distinct wound if one has been intentionally and 
the other involuntarily given ; or even if a mudiha extends both to the 
head and to the face. This rule, however, is rejected by some autho¬ 
rities. If one enlarges a mudiha one has given to the injured party 
ffthis mudiha is still none the less a single wound ; but there are two 
where one enlarges a mudiha given by a third party. Internal wounds 
also follow this rule fexcept that there are considered to be two wounds 
if the weapon enters the body on one side and comes out of it on the 
other. And the same is the case with a wound made by a two-pointed 
lance. The indemnity is due, even though the wound should close 
up, without distinction between a mudiha and an internal wound. 

According to our school the price of blood prescribed for homicide 
is due io the full amount by a criminal who cuts off some one’s two 
ears ; but if they withered away, the offence is punishable by fine 
only. 

The loss of an eye involves payment of half the price of blood pre¬ 
scribed for homicide, even in the case of a squint-eyed, short-sighted, 
or one-eyed person, or in the case of an eye covered with a white pellicle 
not affecting the sight. But if the sight is affected only a proportional 
indemnity is owing, unless the proportion cannot be ascertained, in 
which case the fine is due. 

For the loss of each eyelid the criminal owes a quarter of the price 
of blood prescribed for homicide, even where the injured party is blind. 

For a loss of the nose the full price of blood prescribed for homicide 
is due. For each side of the nose, or for the diaphragm, the price of 
blood is one-third, though according to others the loss of the diaphragm 
involves the fine, and that of the two sides of the nose the full price of 
blood. 

Each lip is paid for by half the price of blood prescribed for homicide. 
fB}^ “ lip ” is understood that part of the face comprised from right to 
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left between the two corners of the month, and from above to below 
in what covers the gums. 

A loss of the tongue involves payment of the price of blood for 
homicide, even if the injured party spoke with difficulty, or if he was a 
stammerer, or if he had the defect of pronunciation called tothglia, or 
if he stuttered because still a child. However, as to little children, 
some authorities consider them to be mutes, as long as they give no 
signs of having the tongue sufficiently developed, such as making a 
movement of the tongue when crying or sucking. Now in the case of 
a mute person a loss of the tongue does not involve payment of the 
price of blood but a fine. 

The loss of each tooth of a free Moslem is indemnified by five camels, 
whether in the case of a broken tooth of which no remains are visible 
in the mouth, but of which the root remains intact , or in the case of a 
tooth completely torn out. A tooth in excess of the ordinary number 
is paid for by a fine ; while a tooth which is a little shaky is considered 
as a tooth that is quite intact. Only where the tooth is so shaky that 
it is of no use is the fine prescribed instead of the price of blood ; but it 
is of no consequence whether a shaky tooth causes trouble in mandu- 
cation. A person who tears out a milk tooth from a child, owes merely 
the prescribed indemnity, if it appears at the time of the second teething 
that the child lias no other in the empty alveole owing to a lesion of 
the jaw. Consequently nothing is due if the child dies before the time 
of the second teething ; but a person who tears out a permanent tooth 
is liable for payment of the indemnity even though another tooth has 
appeared in the injured place. Moreover, the tearing out of several 
teeth involves payment of the indemnity as many times as there are 
teeth torn out; only one jurist admits the restriction that the indemnity 
for the whole set can never exceed the amount of the price of blood 
prescribed for homicide, except where there is more than one offence, 
and more than one criminal. Half the price of blood is due for each half 
of the jaw, without prejudice to the indemnity due for the teeth. 

The loss of each hand involves half the price of blood prescribed 
for homicide, provided the wound is not inflicted above the wrist, for 
in that case one is also liable to a fine. Each finger is paid for by ten 
camels ; each finger joint by a third of this amount, and each joint of 
the thumb by the half. The feet follow the same rule. 

The two teats of a woman involve the price of blood for homicide ; 
but if this wound has been suffered by a man, the offender is punishable 
with fine. One authority, however, does not admit this distinction, 
and insists upon the price of blood whatever may be the sex of the 
person wounded. 
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The price of blood for homicide is also due in a case of the removal 
of the two testicles or of the penis ; even though the wounded person 
should be incapable of coition through youth, age, or impotence. The 
price of blood for homicide is due for the loss of the two buttocks, or 
for that of the two sides of the vagina, as also for flaying the victim. 
Where it is ascertained that the victim’s life was not imperilled by the 
flaying, the criminal is not punishable with death, oven though the victim 
may have lost his life later, e.g. by decapitation at the hands of a third 
party. 

Section 2 (2) 

One owes the price of blood for homicide if one causes some one to 
lose his reason, and if madness is the consequence of a wound itself 
involving an indemnity or a fine, the criminal should pay one or other 
in addition. One jurist, however, maintains that in such a case the 
greater sum includes the less. If the affair took place in some isolated 
spot, and the injured party declares he lost his reason in consequence 
of the wound so received, the price of blood is adjudged to him without 
its being necessary for him to take an oath, even though his declaration 
may be somewhat incoherent. 

The price of blood for homicide is due in case of loss of hearing ; 
and half is due if this loss is limited to one ear. Other authorities, 
however, admit in the latter case only a price of blood proportional 
to the damage sustained. The loss of both ears and of the sense of 
hearing involves payment of twice the price of blood for homicide. 
Loss of hearing is proved by the oath of the injured party, unless cir¬ 
cumstances indicate that his assertion is false, e.g. if he jumps up at some 
cry uttered while he was asleep or not thinking of the part he was playing. 
In a case of incomplete deafness the criminal owes a proportional price 
of blood if the degree of deafness can be ascertained, but otherwise a 
fine of which the court should fix the amount after examination. 
According to some jurists the degree of deafness can always be ascer¬ 
tained by comparison with the strength of hearing of a normal individual 
of the same age as the injured person. Thus the proportional degree 
of deafness even of a single ear may be ascertained by first closing the 
wounded ear and ascertaining the strength of hearing of that still un¬ 
injured, and then closing that one and testing the strength of hearing 
of the other. 

For loss of sight in each eye the criminal owes the half of the price 
of blood for homicide ; and if the eye is torn out nothing more is due. 
Blindness is ascertained by experts ; or, if necessary, by suddenly 
putting close to the alleged insensible eye a scorpion or a red-hot iron, 
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when, if the injured party remains motionless the truth of his woids 
may be believed. Partial loss of sight follows the same rule as that 
already established for cases of partial deafness. 

ffLoss of smell involves payment of the price of blood for homicide. 

Loss of the faculty of speaking also involves payment of the price 
of blood for homicide ; but a loss of the faculty of pronouncing certain 
letters is estimated proportionally, taking the Arabic alphabet as a 
basis, i.e. twenty-eight letters, though some authorities do not count 
labials and gutturals. In the case of a person who cannot pronounce 
certain letters of the alphabet, the calculation differs according to whether 
this defect is an original one, or the consequence of some malady sent 
from heaven or resulting from a lesion. Now, if the defect was original 
or the consequence of a malady the price of blood is due as if the defect 
did not exist; though some authorities in such case admit only a 
proportional price of blood ; whereas, if the defect was the consequence 
of a lesion, our school insists upon a proportional price of blood. A loss of 
half the tongue as well as a loss of the faculty of pronouncing a quarter 
of the letters renders the criminal liable to a payment of half the price of 
blood. For a total loss of voice the law exacts payment of the full 
price of blood for homicide. If the tongue has at the same time lost its 
mobility, so as no longer to be able to articulate or vibrate, the criminal 
is liable for twice the price of blood ; but some authorities have called 
this last rule in question. 

The sense of taste is equally rated upon the price of blood for 
homicide. By taste is understood normally the human faculty of 
distinguishing if a thing bo sweet, sour, bitter, salt, or agreeable ; and a 
partial loss of the faculty of distinguishing one or several of those five 
qualities involves payment of a proportional price of blood. If this 
partial loss means that one can still imperfectly distinguish all five, the 
criminal owes a fine. 

Payment of the price of blood for homicide is, however, incurred 
for causing the loss of:— 

1. The power to masticate. 

2. The power to emit sperm, on account of some lesion of the spine. 

3. A woman’s powder to become pregnant. 

4. Pleasurable feeling in the act of coition. 

The price of blood is claimable also in a case where a husband or 
another tears the perineum in the act of copulation. Some authorities 
deduce the same consequence from a tearing by coition of the separation 
between the vagina and the urethra ; and coition is forbidden, even to 
the husband, if this act cannot be effected without causing the woman 
such a wound. 
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As to loss of virginity, the following cases must bo distinguished ;— 

1. Where it is caused by an individual who has no right to do so. 
Here again the following distinctions must be made :— 

(a) If it is caused in some other manner than by the introduction 
of the penis into the vagina an indemnity is necessary. 

(b) If it is caused by an introduction of the penis, either by mutual 
error, or by violation, there is necessary a payment of the proportional 
dower which the girl could claim after being deflowered, as well as an 
indemnity for the offence. According to other authorities the girl 
can claim only the proportional dower that she w T as worth before her 
deflowerment. 

2. Where it is caused by some one who has the right to do so. In 
this case there is nothing punishable, though according to some autho¬ 
rities an indemnity is due even in this case, whenever copulation has 
taken place otherwise than by the introduction of the penis into the vagina. 

Loss of muscular force or power of walking involves payment of the 
price of blood for homicide ; and a fine is due for partial loss of one or 
the other. Lesion of the spine, involving not only loss of power to 
walk, but also of pleasurable feeling in the act of coition or of power to 
emit sperm, is compensated by twice the price of blood for homicide, 
a rule, however, that is not accepted by some jurists who think that the 
price of blood is due only once. 


Section 2 (B) 

The price of blood for the members of the body and for the bodily 
organs is cumulative ; but if the victim dies from his wounds the price 
of blood for homicide is due and nothing more. fThis is so even if 
the criminal cuts off his victim’s head before the wounds that he has 
made are healed, provided only that the wounds and the mortal blow 
are of the same nature, i.e. that one of the crimes has not been per¬ 
petrated with premeditation and the. other involuntarily. There is 
also plurality in the price of blood, where the wounds and the mortal 
blow were not caused by the same person. 

Section 3 

A fine is due for wounds that are not rated by law. The amount 
is determined by the court in accordance with the seriousness of the 
case, and in due proportion to the price of blood due for homicide; or, 
according to some jurists, with the price of blood due for the wounded 
member. The proportion to be observed in the application of the fine 
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is the same as the diminution in the value of a slave of the same qualities 
as the victim clue to a similar mutilation. But a fine for the wounding 
or partial loss of a bodily member should always be less than the legal 
indemnity prescribed for the total loss of that member ; and where 
an application of the above rule would lead to another result, the court 
should reduce the fine to an amount that appears to it to be reasonable. 
In the case of a member such as the thigh, for which no indemnity has 
been prescribed, the fine should always bo less than the price of blood 
for homicide. The penalty for a wound should be estimated after 
healing, and where it appears that the victim has not suffered any appre¬ 
ciable permanent lesion, the gravity of the lesion must be taken into 
consideration immediately before complete recovery. Other autho¬ 
rities, however, maintain that in such a case the court should fix a reason¬ 
able amount as the fine, while yet others think that in these circumstances 
there is no occasion for a fine. Wounds rated by the law, such as the 
mudilia, may be taken as a basis for fixing the amount of fines due for 
disfigurement; fbut fines for wounds not so rated may never be taken 
as a basis for fixing the amount of others. 

The price of blood for the homicide of a slave is the value of the 
slave. As to lesions suffered by a slave, the price of blood varies in 
proportion to his value, at any rate in the case of wounds not rated for 
a free man. In the case of wounds that are rated bylaw, the same pro¬ 
portion must be observed between the price of blood and the value of 
the slave as between the price of blood for a similar wound to a free 
man, and the price of blood for the homicide of a similar individual. 
A single authority in these circumstances allows the amount to be 
estimated according to the diminution in the specific value of the slave. 
♦Cutting off a slave’s penis and testicles is punishable with a fine 
amounting to twice the value of the slave. It is true that another 
doctrine tends to maintain that even in this case the criminal should 
indemnify the master for the diminution in the slave’s value. Finally 
the offender owes nothing for wounds that do not appreciably diminish 
the value of the slave. 


CHAPTER II.—OBLIGATION TO PAY THE PRICE OF BLOOD; 
THE AAKILA: AND EXPIATION 

Section 1 

When a minor who has not yet attained the age of discernment is upon 
the edge of a terrace, and is frightened at the cry of a passer-by, and 
falls down and is killed, the passer by owes the price of blood on the 
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higher scale, and the obligation to pay it falls also on the aakila. 
According to one authority the law of talion may even bo applied in 
these circumstances. fWhere, on the other hand, the minor is on the 
ground, or where it is an adult who is on the edge of the terrace, an 
unexpected cry causing a fatal fall does not involve a payment of the 
price of blood. Under the abovo circumstance, drawing a sword is 
the same as uttering a cry ; while a minor who is almost an adult is 
the same as an adult in this respect, provided he has a lively intelligence. 
Where a person utters a cry as a warning of the presence of a wild beast, 
and thereby so frightens a minor on the edge of a terrace that he falls 
down and is killed, the price of blood on the lower scale is due by the 
aakila . 

If the Sultan, or a judge, etc., sends for a pregnant woman accused 
of some offence, and frightens her so that she has an untimely birth, 
he is responsible for the abortion. 

There is no punishable offence where a minor placed in a cave of 
wild beasts is devoured by them ; provided, according to some autho¬ 
rities, that he could have saved himself. Nor is there any punishable 
offence where one pursues with a drawn sword a person who from fear 
throws himself into the water or into the fire or from the top of a terrace 
and so kills himself ; but if the person so pursued does not throw him¬ 
self down, but falls accidentally, either through blindness or in the dark, 
for if the terrace gives way under him, the pursuer is responsible for the 
accident. Where a minor, sent to a swimming master to learn how to 
sv'im, i; drowned, the master is responsible for the price of blood. 

One is responsible for digging a well into w r bieh some one has fallen, 
if the digging was in itself illicit. Consequently a man who digs a well 
on his own ground or on uncultivated ground, is not responsible for the 
accidents which may result from it ; but if he does so in the courtyard 
of his house, he is responsible for the fall of a person he may invite to 
such a spot which he knows to be dangerous. And besides this, a re¬ 
sponsibility for accidents exists where a well has been dug— 

1. On another's land without his knowledge. 

2. On a piece of land of which one is only the co-proprietor. 

3. On a narrow public way, so as to obstruct it. But where the 
road is not obstructed there is no responsibility for a person who has 
dug a well on the public roadway in the following cases :— 

(а) If the Sovereign has approved it. 

(б) *If the well is dug for the benefit of the public ; for where the 
profit is merely personal the responsibility does exist. 

In this matter a mosque is subject to the same rules as a public 
road. 
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One is responsible for accidents caused by the construction of a 
balcony opening upon a public road ; and even, according to the opinion 
of Shafii in his second period, for having given too much prominence 
to the pipes collecting the rainwater from the roofs, although this is 
an act permitted to each proprietor. If the balcony or the water-pipe 
partly rests upon a wall, and the protruding portion of the balcony or 
the pipe falls, the proprietor is entirely responsible for the accident; 
fwhile he is only responsible for half of it, where the part which rests 
upon the wall and the protruding portion both fall. A wall that leans 
upon the side of a public road follows the same rule as a balcony ; but 
no responsibility is incurred for accidents caused by the fall of a wall 
constructed in vertical equilibrium that afterwards leans over. Other 
authorities, however, admit this principle only where the proprietor 
could not have prevented the accident by a demolition or reparation 
of the wall that threatened to fall down. fTlie responsibility never 
extends to accidents that are the remote consequences of the fall of 
the wall on the public road, e.g . if some passer-by stumbles against the 
debris and falls, or whero this debris affects another’s property, ft^n 
the other hand, one is responsible for throwing info the road ordures, 
melon skins, or other slippery objects that cause a passer-by to fall. 

In a case where two causes of accident coincide, it is the more imme¬ 
diate which determines the responsibility. Consequently where one 
of two persons digs a well and the other places a stone at the edge of if, 
the latter alone is responsible if another person stumbles against the stone 
and falls into the well, where both of the two have acted illegally. 
Where, on the other hand, the person who places the stone thereby 
commits no illegal act, traditional doctrine admits the responsibility 
of the person who dug the well. Where one person places a stone 
somewhere and two others follow his example and together place 
another stone, and a passer-by stumbles against them and falls, all 
three are responsible for the accident; though some authorities maintain 
that the first individual is responsible for the half, and the two others 
jointly for the other half. He who stumbles against a stone deposited 
by another person and so pushes it before him, and another then stumbles 
against it, is responsible for this latter accident; but where he stumbles 
on a big wide road against some one sitting or sleeping upon it, or 
merely stopping upon it, no responsibility is incurred by either party 
even if the accident causes the death of either or both. Where, on the 
other hand, the accident occurs upon a narrow road, our school allows 
that the death of the person sitting or asleep involves no responsibility 
in the person who has stumbled against him ; but considers that the 
former would be responsible for the death of the latter. In similar 
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circumstances a moving person is responsible for an accident to a 
person stopping upon Hie road, but not vice versa. 


Section 2 

Where two persons inadvertently stumble against each other, the 
aakila of both are mutually liable for half the price of blood on the lighter 
scale, if the accident has caused the death of both. If the affair is 
intentional on both sides the aakila are responsible for half the price 
of blood on the heavier scale; if intentional upon one side only, each 
should bo condemned to pay the price of blood proscribed for its parti¬ 
cular case, ffln such a collision both estates are charged with double 
expiation. Where the death of the two individuals is caused by the 
collision of their respective mounts the consequences are the same 
except that each esfcato is charged also with half the value of the other’s 
mount, if the accident involved the death or mutilation of the animals. 
And similarly whore thore is a collision, not between two sane adults, 
but between two minors or two lunatics ; though according to somo 
jurists the guardian or the curator must personally guarantee the minor 
or lunatic committed to their charge from the consequences of the suit 
if he advised him to ride. Where a third party has caused a minor or 
a lunatic to ride, jurists unanimously consider him to be responsible 
for the prices of blood and injuries and damage due on both sides. A 
collision between two pregnant women resulting in a double abortion 
is punishable with the price of blood in the way we have explained, 
ffand four times the expiation in each case ; while the aalcila of the two 
parties owe each other half the ghorra prescribed for abortions. A 
collision between two slaves that results in the death of both constitutes 
no offence. 

A collision between two ships is regulated by the principles set out 
with reference to riders, so far as concerns their captains, at any rate 
where ships and cargoes belong to them. If the ships are loaded with 
goods belonging to other persons, each captain owes the charterers half 
the damago sustained by each of them. Finally, in a case where neither 
the goods nor the ships belong to the captains, these latter are liable for 
half the value both of the ships and of the goods committed to theircharge. 

When a vessel is in danger of shipwreck everything in it may be cast 
into the sea, and this course is even obligatory if it appears that the 
lives of the crew or of the passengers depend upon it. An indemnity 
is duo for goods so cast that belong to a third party, unless lie con¬ 
sented. The words, “Throw out your goods on my account,” or “ Throw 
out your goods, I will be responsible,” involve an obligation to indemnify 






424 


MINHAJ ET TALIBIN 


the owner ; but our school does not recognise this obligation where one 
merely says, even in the midst of a storm, “ Throw out your goods,” 
and nothing more. The responsibility we are speaking of exists only 
where the request to throw away the goods is made through fear of 
sinking, and not if made when there is no danger; and it is of no legal 
consequence whether the casting is or is not profitable to the person 
making it. 

When the.projectile from an engine of war rebounds and returns 
and kills one of the soldiers serving it, the price of blood is divided into 
as many portions as the original number of soldiers, and each of the 
dead man’s comrades owes his share to the estate. If the victim did not 
belong to the working of the engine of war the fact constitutes an in¬ 
voluntary homicide, if it is proved that the projectile was not aimed at 
the victim; but it becomes a premeditated homicide if the thing is 
knowingly pointed at the victim, and the projectile can strike at that 
distance in ordinary circumstances. 


Section 3 

The price of blood for voluntary or involuntary homicide constitutes 
a debt recoverable in the first instance from the offender, and sub¬ 
sidiarily from his aakila , i.e. his agnates in collateral line. Some autho¬ 
rities also consider a son to be amongst the aakila, provided he is at the 
same time grandson of his father’s brother, as may occur where a 
homicide is committed by a woman who has married her cousin on the 
father’s side. Responsibility falls first upon the nearest aakila, and, 
if all the sum due cannot be recovered from him, then from his nearest 
full agnate, or, according to Shafii’s first doctrine, from his nearest 
agnates whether full or only on the father’s side. After this it is the 
offender’s patron who is responsible as aakila, then his agnates, then the 
patron’s patron and his agnates. After this again the responsibility 
falls upon the patron of the offender’s father, then upon his agnates, 
his patron and his agnates, and so on. The aakila of a woman are 
responsible for that woman’s freed slave, and if there is more than one 
owner, they are jointly responsible for the total amount due ; whereas 
each agnate of a patron is responsible only for the obligation of his 
principal. *An enfranchised slave is never considered as being amongst 
the aakila of his patron. 

In default of aakila, or if their contributions are insufficient, the 
State is responsible for a Moslem offender; *and if for some reason 
or other the amount cannot be recovered from the State, the responsi¬ 
bility relapses entirely upon the offender himself. 
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The aakila should acquit themselves of their obligation within the 
space of three years, if the price of blood is for the homicide of a free 
Moslem, i.e . a third each year. The price of blood for the homicido 
of an infidel subject of a Moslem prince must be paid in one year ; and 
that for the homicide of a woman in two years, i.e. a third of the full 
price of blood the first year and a sixth the second. However, according 
to some jurists, the price of blood for such infidel and that for a woman 
must be paid for in three years. The aakila are responsible just the 
same *if the victim is a slave ; but whatever may have been the slave’s 
value, the aakila are never obliged to pay each year more than a third 
of the ordinary price of blood. According to some other authorities, 
however, they must see that the total price of the slave is paid up within 
the three years. In case of a homicide committed upon two victims 
the two prices of blood must be paid within the three years like a single 


one ; but according to some authorities the debt need only be paid 
within six years. As for the price of blood for a wound or for the loss 
of a bodily member, one need not pay more each year than a third of 
the price of blood prescribed for homicide. Other authorities, however, 
maintain that this is a debt payable in entirety at the end of the first 
year. All the limits of time we have mentioned are calculated in case 
of homicide from the moment of the victim’s death, and in case of other 
offences from the moment the crime is committed. 

The decease of one of the aakila in the course of the year has for its 
consequence that his debt falls upon the others ; but no such responsi¬ 
bility ever attaches to a poor man, a slave, a minor, or a madman. A 
Moslem aakila is not responsible for an infidel offender, nor an infidel 
aakila for a Moslem offender; *but a Jew may be responsible for a 
Christian offender, and vice versa. The responsibility of a rich aakila 
never exceeds half a dinar, nor that of a man of moderate means a quarter 
per annum ; or, according to others, for the three years. The state 
of the fortune of the debtor is ascertained at the end of each year; 
while he who becomes insolvent in the course of the year owes nothing. 


Section 4 

The person of a slave may be seized in satisfaction of a debt due for 
an offence committed by him, but his master may, instead of abandoning 
the culpable slave to be put up to auction, ransom him either with his 
value or with the indemnify prescribed for a lesion, whichever is the 
more advantageous for him. In his first period Shafii did not accept 
this doctrine, maintaining that the proscribed indemnity is due in any 
case, if the master wishes to avoid the seizure of the slave. *The money 
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due for the offending slave is a material debt, and not an obligation 
for which he is personally responsible after being enfranchised. If the 
slave, after being ransomed by his master, is guilty of another offence, 
the master has again the choice between seizure and ransom; but 
if the second offence is committed before the payment of the first ransom 
the slave may be seized for the total of the two debts, unless his master 
ransoms him either with his value, or with the indemnities prescribed 
for the two crimes, whichever is the more advantageous for him. In 
these circumstances Shafii’s first doctrine allowed only the ransom with 
the two indemnities. In the case of the enfranchisement or sale of the 
slave after the offence, and supposing that the validity of these acts 
depends upon the master’s solvency, the latter can no longer abandon 
his slave, but is obliged to ransom him, in the manner already explained. 
And it is the same if the master kills the slave after the offence. Accord¬ 
ing, however, to other authorities Shafii’s first doctrine insisted even in 
these circumstances upon the proscribed indemnity ; but the master 
owes nothing where the slave, after committing the offence, takes to 
flight or dies a natural or accidental death, unless the master previously 
opposes his seizure. If he opposes the seizure he implies an intention 
to ransom the slave, fand though in ordinary circumstances ho may 
withdraw from a promise to ransom his slave and declare that he prefers 
to abandon him, such retractation is no longer permissible as soon as 
the slave’s death has rendered his seizure impossible. A master may 
ransom his female slave enfranchised by reason of maternity in the 
same way as his other slaves ; though according to some jurists Sliafii 
originally insisted for her also upon payment of the indemnity as the 
only possiblo ransom. *A plurality of offences committed by such 
female slavo does not in any way affect her master’s right of ransom. 


Section 5 

Abortion involves the ghorra as price of blood for the foetus if brought 
forth dead in consequence of the crime, without prejudice to the price 
of blood for the mother, where the abortion causes her death also, 
fit is the same if the foetus appears to be dead in the mother’s womb 
in consequence of the crime, and cannot bo extracted because of her 
death. If it is a question not of a foetus but of a child brought forth 
by abortive means, and remaining some time alive without showing 
signs of pain, its death is presumed to be natural and nothing is due for 
the abortion; but if the child dies immediately after birth, or some 
time afterwards, but with constant signs of pain, the person causing 
the abortion owes the ordinary price of blood duo in case of homicide. 
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If there are two foetuses there are also two ghorras. The ghorra is duo 
in full even where there issues from the womb merely a hand or a piece 
of flesh virtually containing a human form, according to the midwives ; 
or even, according to somo jurists, where there remains in the womb a 
piece of flesh which, according to the midwives, could take a human 
form. 

The ghorm consists in a male or female slave of the age of discern¬ 
ment without redhibitory defects. fThus one may give as ghorra a 
slave of a certain age, provided that age does not approach decrepitude. 
The value of the slave must not be less than one-twentieth of the price 
of blood due for homicide ; and in default of a slave answering all these 
conditions one owes five camels. Some authorities, however, do not 
insist upon the slave having the value mentioned. In default of camels 
their value must be substituted for them. The ghorra is payable to 
the heirs of the foetus, and is a debt for which the aahila of the offender 
are responsible ; though according to some jurists the offender alone is 
responsible if the abortion has been caused with premeditation. Accord¬ 
ing to some authorities the ghorra is the same for a foetus which at its 
birth would have been Moslem as for one that would have been Jewish 
or Christian. According to others nothing is due for the abortion of a 
foetus which would have been infidel by birth; f but the majority allow 
for this foetus a ghorra of the amount of one-third of that for a foetus which 
would have been Moslem. The abortion of a female slave is punished 
with one-tenth of her value upon the day of the offence ; or, according 
to others, on the day of the abortion; and the amount goes to the 
profit of the master, flf the mother is deprived of a bodily member 
or organ, but the foetus is without bodily defects, the value of which 
one-tenth is due is the mother’s original value. *And the tenth duo for 
the abortion of a female slave is also a debt for which the aahila are 
responsible. 


Section G 

A homicide requires an expiation, even where the offender is a 
minor, a lunatic, a slave, or an infidel subject of a Moslem prince ; and 
it makes no difference whether the homicide is premeditated, voluntary, 
or involuntary. Expiation is even necessary :— 

1. In case of excusable homicide, at least where the victim is a 
Moslem. 

2. In case of homicide committed upon the territory of infidels not 
subject to Moslem authority, at least where the victim is a Moslem. 

o. Where the victim is an infidel subject of a Moslem prince. 

4. Where the victim is still in his mother’s womb. 
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Whore the victim is the offender’s slave. 

In case of suicide. This, however, has been called in question. 


Expiation is not due— 

1. For homicide committed upon an infidel woman or minor not 
subject to our authority. 

2. For homicide committed upon a rebel. 

8. In case of legitimate defence. 

4. Where homicide is committed under the law of talion. 

f An expiation is due for each accomplice. This expiation is equal 
to that prescribed for injurious comparison; *with the exception of 
the option of maintaining sixty indigent persons. 


BOOK 49.—PROCEDURE IN CASE OF CRIMES 

AGAINST THE PERSON 


Section 1 

The accuser must give a precise account of the offence, mentioning 
whether it was premeditated or involuntary, whether the criminal 
had accomplices or not, and so on ; and if he does not do this the court 
shall require him to give details of his complaint; or, according to 
some authorities, it should dismiss him on the ground of there being 
no case. According to others the accuser should also name in his com¬ 
plaint the particular person alleged to have committed the crime, f Thus 
where the accuser confines himself to asserting that only one of several 
accused persons committed a homicide, the court has no right to compel 
them to take an oath, if they deny it. fThis principle applies not only 
to the procedure we are here concerned with, but also in cases of usur¬ 
pation, theft, and destruction. Moreover, an accusation can only be 
received from a sano adult, whether a Moslem or an infidel subject of 
our Sovereign or enjoying our protection, provided in the two last cases 
that the accused is of the same quality. 

One may not accuse a person of homicide after having previously 
accused another person of the same offence, at any rate where one 
asserted there were no accomplices ; *but there is no objection to first 
bringing an accusation of premeditated homicide, and afterwards 
limiting it to that of voluntary homicide. 

An oath fifty times repeated is admissible as legal proof only in case 
of grave suspicion, e.g. if the victim is found in the camp or village 
of his enemies, if a band of men run away leaving a corpse lying on the 
ground, or if two bands fight together furiously and a victim remains 
on the spot. In this last case suspicion falls upon the band to which 
the victim did not belong ; but if the bands did not fight, the fact of 
the victim remaining dead at that place constitutes a grave suspicion 
that he was killed by the band to which he belonged. The deposition 
of a single witness of irreproachable character or that of several slaves 
or women also constitutes a grave suspicion ; on condition, according 
to some authorities, that the latter are separately examined. fA 
similar suspicion results from the deposition of persons of notorious 
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misconduct , of minors, or of infidels. On the other hand, grave suspicion 
never exists where the matter is open to doubt, e.g. where one of two 
sons of the victim declares that so-and-so is guilty, and the other asserts 
the contrary. A single jurist admits suspicion, even in these circum¬ 
stances ; while others do not admit as a ground of doubt the denial of a 
person of notorious misconduct. Where, however, in the circumstances 
above mentioned, one of the sons declares that the homicide w*as com¬ 
mitted by Zaid in complicity with a person he does not know, and the 
other declares it was committed by Amr in complicity Avith a person 
he does not know, each son may confirm upon oath, fifty times repeated, 
the truth of his deposition, and then afterwards claim from the person 
he has indicated one-quarter of the price of blood. As to grave suspicion 
falling upon a band of men, an accused person who denies having formed 
part of it has a presumption in his favour if he confirms his statement 
upon oath. fThe oath fifty times repeated is not to be taken by an 
accuser, if the grave suspicion relates only to the material fact of 
homicide, and does not indicate whether it is premeditated or not; 
and it can only be taken in case of homicide, not in cases of wounding 
or destruction of property, unless the object destroyed is a slave. 

This oath consists in the accuser swearing fifty times that his com¬ 
plaint is true ; but our school does not insist upon the ceremony taking 
place without interruption. Consequently an accuser struck with an 
attack of madness or fainting may continue his oath upon coming to 
himself. ffBut if the accuser dies before finishing the fifty oaths 
required, no right of continuation devolves upon his heir, who may, 
however, on his part, pronounce a new series of fifty oaths. Where the 
victim leaves several heirs who may jointly demand the punishment 
of the guilty person, the fifty oaths are divided among them in propor¬ 
tion to their respective shares in the estate ; except that any one who 
would in this way take merely part of an oath, must take it in its entirety. 
One authority even maintains that the oath should be taken fifty times 
by each heir. The refusal of an heir to take this oath makes his right 
pass to his coinheritor ; and if one of two coinheritors cannot perform 
his oaths through absence the other may either take by himself the fifty 
oaths prescribed and receive at once his portion of the price of blood, 
or await the return of the absent coinheritor. Finally, in cases of 
crimes against the person, our school insists all the same upon the 
repetition of the oath fifty times— 

1. When it is taken by the accused, in default of grave suspicion. 

2. When it is taken by the accuser, or by the accused, in case of 
grave suspicion. 

3. When it is taken to supplement the deposition of a single witness. 


CRIMINAL PROCEDURE 
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The result of the repealing of the oath fifty limes is that tho price 
of blood becomes obligatory both for the criminal and for his aakila , 
in case of voluntary or involuntary homicide, and that it is due from 
the criminal alone in case of premeditat ed homicide. In his first period 
Shafii considered that even in this last case the repetition of the oath 
fifty times was sufficient proof for the law of talion. 

Where there is grave suspicion of premeditated homicide against 
three persons of whom one only has been arrested, the accuser begins 
by taking an oath fifty times to give his complaint greater force against 
the one arrested ; and after this the latter owes one-third of the price 
of blood. If afterwards another of the accused persons is arrested, 
the accuser again repeats the oath fifty times with respect to him ; but 
doubt has been cast on this rule by a jurist who maintains that only 
twenty-five oaths can be insisted on against the second accused, if the 
accused does not mention him upon the first occasion. This jurist, 
however, admits, as do tho majority, that on the contrary supposition 
the new oaths are of no value; fin that case suffice the first fifty 
oaths legally pronounced in the absence of the second accused. 

The oath fifty times repeated is administered also to an individual 
who can claim only a pecuniary penalty in place of talion, for instance, 
to the master of a slave, even where the master in question is a slave 
undergoing enfranchisement by contract . As to an accuser who becomes 
an apostate it is preferable not to administer to him the oath with which 
wo are concerned, until he returns from his errors ; though according 
to our school the validity of the oath is unquestionable if taken at once. 
And finally, the oath repeated fifty times is not administered if the 
victim loaves no heir. 


Section 2 

No one can be condemned to a penalty under the law of talion 
unless the fact has been proved, either by a confession, or by two male wit¬ 
nesses of irreproachable conduct. But a criminaTs condemnation to a 
pecuniary penalty may bo based as well upon the deposition of a single 
male witness, corroborated by that of two women or by an oath ; fwith 
the single exception that where an accuser demands an application of 
the law of talion and afterwards finds that he can produce as witnesses 
only one man and two women, he may not change his mind and remit 
any proceeding under the law of talion and content himself with asking 
for a pecuniary penalty; although these witnesses would have sufficed 
had he in tho first instance applied for the imposition of a fine. And, 
in accordance with the same principle, where a hashima, constituting 
in tho first instance a mudiha , is established by a man and two women, 
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tho penalty prescribed for a hashima cannot be exacted, at least according 
to our school, as the mudiha involves the law of talion, and consequently 
cannot be proved in that manner. The depositions should indicate 
precisely the fact with which the accused is charged. Thus a deposition 
to the effect that “ the accused struck the victim with his sword and 
wounded him and he is dead,” is not enough until completed by a de¬ 
position to the effect that “ death was the consequence of the blow,” 
or that “ it was the accused who killed him.” A (lamia is proved by a 
deposition that “ tho accused struck the victim on the head in such 
a way as to cause it to bleed,” or “ to make the blood spurt forth; ” a 
mudiha by a deposition that the accused struck him in such a way as 
to uncover the bone ; though according to some authorities it is enough 
to prove that the accused dealt the victim a mudiha upon the head. 
In the case of a mudiha the deposition should also indicate precisely 
the place and gravity of the wound, as otherwise it would be impossible 
to apply the law of talion. A homicide committed by means of magic 
is proved only by the criminal’s confession, and not by the testimony 
of witnesses. 

A deposition to the effect that a certain person, of whom one is 
the heir, has been wounded by another, is admissible only when the 
wound has been completely healed. Nor may one depose, in a civil 
action, in favour of any one of whom one is the heir, during that person’s 
last malady; as the principle is admitted that no one may depose in 
his own favour. Consequently the aakila cannot give evidence to the 
effect that the witnesses for tho accuser are of notorious misconduct, 
at any rate where these same aakila would contribute to the price of 
blood in case of condemnation. If two witnesses assert that two 
persons have killed some one, but these two accused persons in their 
turn accuse the two witnesses of being themselves the only guilty 
parties, the latter are none the less condemned, if the representative 
of the victim sides with the witnesses. On the other hand, the accusa¬ 
tion on both sides should be rejected, if the representative sides with 
the accused, or if he declares that both the accused and the witnesses 
are guilty, or if he declares that they are all lying. A penalty may not 
be pronounced under the law of talion, where some of the heirs of the 
victim admit that their coheritors have already remitted this penalty ; 
and the depositions of two witnesses who contradict one another as i o 
the time, the place, the instrument or the circumstances of the crime, 
are void and of no effect. Some authorities admit depositions of this 
nature merely as establishing grave suspicions. 


BOOK 50.—REBELS 


Section 1 

By robcls are understood those who revolt against the Sovereign, either 
by attacking him, or by disobeying his orders, or by refusing services 
or taxes legally due to him. In case of armed rebellion in which the 
guilty parties are organised under chiefs, they must be inarched against 
and reduced to obedience ; provided, according to some authorities, 
that there exists a Sovereign, recognised as their head by all Moslems. 
As to persons whose rebellion consists only in their deviation from 
recognised orthodox doctrine, those, for instance, who no longer observe 
public prayer, or commit grave sins in secret, these must be left alone, 
unless they trouble the internal security of the state with armed force, 
for then they must be fought and punished like brigands. 

Rebels remain capable of deposing as witnesses, and the judgments 
rendered by their courts may be executed, except judgments that 
would be illegal even if delivered by our courts, or such as approve of 
hostile acts committed against true believers, j*Our courts may reply 
to letters of requisition addressed to them by rebel courts, and may 
accept as evidence informations drawn up by them. Definite penalties 
pronounced and carried into effect by them are recognised as legal; 
as are also their charity tax, poll-tax, and land-tax, and oven the appli¬ 
cation of the proceeds of the charity-tax to the support of their soldiers. 
This last rule, however, is doubtful. 

Rebels are civilly responsible for all damage caused by them to the 
property of loyal subjects; and the latter are similarly responsible 
for all damage caused by them to the property of the rebels otherwise 
than in the war. One jurist, however, does not admit the responsibility 
of loyal subjects in any case. Individuals forming part of an organisa¬ 
tion, though not united in armed bands, are civilly responsible for any 
destructive act, just like any other person ; but those who, though not 
organised, are united in armed bands, should be considered in this respect 
as rebels, even where there are no chiefs among them, and they offer 
no opposition to lawful authority. 

Rebels may not be fought with, until there has been previously 
sent them some trustworthy and intelligent person, capable of advising 
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them to lay down their arms. Ho should begin by inquiring as to their 
grievances, and if they complain of vexatious treatment or error on the 
part of the lawful authorities, he should put a stop to this at once, and 
give the advice that may be necessary for the submission of the rebels. 
If the rebels refuse to take this advice, the Sovereign should threaten 
to reduce them to obedience by force of arms; and if they ask for a 
delay he may accord or refuse it as seems to him best. 

It is forbidden to kill rebels when they take to flight, or when dis¬ 
abled or when made prisoners. Prisoners, including minors and women, 
must be retained until the end of the war and the complete dispersion 
of the rebel bands, unless they declare their submission to lawful autho¬ 
rity. After the pacification captured arms and horses are to be returned 
to their owners, provided that nothing further is to be feared from them. 
In warfare against rebels it is forbidden to make uso of the arms and 
horses taken from them, except in case of absolute necessity, or to use 
methods of great destructiveness, such as fire or warlike machines, 
unless such a course is rendered necessary by the rebels themselves 
using these things in their defence, or by there being no other means 
for our escape when surrounded by them. 

It is equally forbidden to reduce rebels to obedience by means of 
troops recruited from amongst the infidels, or even from amongst 
Moslems who, like followers of the school of Abu Hanifa, maintain that 
rebels who have taken to flight may be killed. Infidels not subject 
to Moslem authority, enrolled by rebels in a war against us, and thus 
enjoying their protection, have no title to be so considered by us ; ft he 
rebels themselves, however, are bound to observe the engagements 
they have contracted with the infidels in question. Infidel subjects 
of our Sovereign who take part with the rebels against us, knowingly, 
and of their own free will, lose all right to our protection ; but if they 
are forced to join in the war, our engagements towards them remain 
intact. It is the same where the infidels in question declare that they 
believed in good faith that it was lawful for them to take part in the 
war, and that the rebels wore in the right. At least this is the theory 
of our school. In all these circumstances infidel subjects of our 
Sovereign should be treated in warfare like the rebels themselves. 


Section 2 

Essential requisites for a Sovereign are to be a free, sane, adult, 
male Moslem of the tribe of the Koraish ; of sufficient courage, dis¬ 
cretion and knowledge of the law ; of sound sight, hearing, and speech. 
Sovereignty is conferred— 
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1. By election ; fto be curried out by the best scholars, chiefs, und 
other persons occupying u high social position, or so many of them as 
can be united in one place, 

2. By designation ; the Sovereign having the right to designate 
his successor, and even to grant to several persons the right of desig¬ 


nating one of them to be his successor. 

3. By the right of the stronger ; and this title to the supreme 
authority is to be recognised not only where the Sovereign who is thus 
imposed upon the faithful unites in his person all the requisite qualities, 
fbut also if he possesses none of them, and is even of notorious mis¬ 
conduct, or an ignorant person. 

[A tax-payer who alleges that he has paid the rebels the tax due 
from him, has a presumption in his favour; but this presumption does 
not exist with regard to the poll-tax for the land-tax. The same pre¬ 
sumption exists in favour of a person who asserts that he has suffered 
a definite penalty, unless the crime was proved by witnesses ; or unless 
no trace of punishment can be found on the criminal’s body.] 



BOOK 51.—APOSTASY 


Apostasy consists in the abjuration of Islam, either mentally, or by 
words, or by acts incompatible with faith. As to oral abjuration it 
matters little whether the words are said in joke, or through a spirit 
of contradiction, or in good faith. But before such words can be con¬ 
sidered as a sign of apostasy, they must contain a precise declaration— 

1. That one does not believe in the existence of the Creator, or of 
His apostles; or 

2. That Muhammad, or one of the other apostles, is an impostor ; or 

8. That one considers lawful what is strictly forbidden by the 

ijmaa , e.g. the crime of fornication ; or 

4. That one considers to be forbidden what is lawful according to 
the ijmaa . 

5. That one is not obliged to follow the precepts of the ijmaa, as well 
positive as negative ; or 

6. That one intends shortly to change one’s religion; or that one 
has doubts upon the subject of the truth of Islam, etc. 

As to acts, these are not considered to be incompatible with faith, 
unless they show a clear indication of a mockery or denial of religion, 
as, e.g. throwing the Koran upon a muck heap, or prostrating oneself 
before an idol, or worshipping the sun. No account is taken of the 
apostasy of a minor or a lunatic, nor of acts committed under violent 
compulsion. Even where the guilty person, after pronouncing the 
words or committing the acts, becomes mad, he may not be put to 
death until ho has recovered his sanity. This favour, however, does 
not, according to our school, extend to the case of drunkenness. 
Apostasy, and a declaration of having returned from one’s errors, 
pronounced by a drunken person, have the ordinary legal consequences. 

Witnesses need not recount in all their details the facts that con¬ 
stitute apostasy ; they may confine themselves to affirming that the 
guilty person is an apostate. Other authorities are of the contrary 
opinion ; but the majority go so far as to make no account of the mere 
denial of the accused, even where the assertions of the witnesses are 
made in general terms. But where, on the other hand, the accused 
declares that he acted under compulsion, and the circumstances render 
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this assertion plausible, c.g. if ho has been kept a prisoner by infidels, 
he has a presumption in his favour, provided he takes an oath ; but this 
presumption does not arise in the absence of such circumstances. Only 
where the two witnesses required by law do not declare that “ the 
accused is apostate,’ 5 but that “ the words pronounced by him are 
words implying apostasy, 55 and the accused then maintains that he only 
pronounced them under compulsion, the presumption is in his favour, 
and it is not necessary for him to give more detailed explanations. 
Where, after the death of an individual whose faith has never been 
suspected, one of his sons who are both Moslems declares that his father 
abjured Islam and died impenitent, and adds the cause of the apostasy, 
this son alone is excluded from the succession, and his portion escheats 
to the state as a tax ; but his deposition has no effect upon the rights of 
his coinheritors. *The same rule applies also where the cause of the 
crime is not mentioned, and the son limits himself to saying that his 
father died apostate. 

An attempt should bo made to induce the apostate to return from 
his or her errors ; though, according to one authority, this is only a 
commendable proceeding. The exhortation should take place imme¬ 
diately, or, according to one jurist, in the first three days ; and if it is 
of no effect, the guilty man or woman should be put to death. Where, 
on the contrary, the guilty party returns from his or her errors, this 
conversion must be accepted as sincere, and the converted person left 
alone ; unless, according to some authorities, he has embraced an occult 
religion such as the Zend, whose adherents, while professing Islam, are 
none the less infidels in their heart, or some doctrine admitting of a 
mystic or allegorical interpretation of the Koran. 

The child of an apostate remains a Moslem, without regard to the 
time of its conception, or to one of its parents remaining a Moslem or 
not. One authority, however, considers the child whose father and 
mother have abjured the faith to be an apostate ; while another con¬ 
siders such a child to be by origin an infidel. [*The child should be 
considered as an apostate. This is what the jurists of Irak have handed 
down to us as the universally accepted theory.] 

*As to the ownership of the property of an apostate dead in impeni¬ 
tence, it remains in suspense, i.e. the law considers it as lost from the 
moment of abjuration of tho faith, but in case of repentance it is con¬ 
sidered to have been never lost. However, there aro several other 
theories upon the subject ; though all authorities agree that debts con¬ 
tracted before apostasy, as well as the personal maintenance of tho 
apostate during the period of exhortation, are charges upon the estate, 
fit is the same with any damages due in consequence of pecuniary 
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prejudice caused to other persons, the maintenance of his wives, whose 
marriage remains in suspense, and the maintenance of his ascendants 
or descendants. Where it is admitted that ownership remains in 
suspense, the same principle must be applied to dispositions subse¬ 
quent to apostasy, in so far as they are capable of being suspended, 
such as enfranchisement by will, and legacies, which all remain intact 
where the exhortation is successful, though not otherwise. On the 
other hand, dispositions which, by their very nature, do not admit of 
such suspension, such as sale, pledging, gift, and enfranchisement by 
contract, are null and void ab initio ; though Shafii, in his first period, 
wished to leave them in suspense. All authorities, moreover, are agreed 
that* an apostate’s property may in no case be left at his disposition 
from the moment that a state of apostasy has been ascertained, but 
must be deposited in charge of some person of irreproachable character. 
But a female slave may not be so entrusted to a man; she must be 
confided to some trustworthy woman. An apostate’s property must 
be leased out; and it is to the court that his slave undergoing enfranchis- 
ment by contract should make his periodical payments. 


BOOK 52.—FOKNICATION 


The crime of fornication consists in the introduction of the penis into 
the vagina of a woman with whom one has no right of coition, without 
one being able to allege any cause of error. The crime is punishable 
with a definite penalty; and this punishment is also applicable, 
according to our school, to whoever introduces his penis into the podex 
of a man or of a woman. On the other hand, the penalty does not apply 
to a person who merely indulges in voluptuous touching of the thighs, 
nor to coition— 

1. With one’s own wife or female slave during their menstrues, 
during a fast, or while in a state of ikram. 

2. *With one’s own female slave married to another man. 

8. *With one’s wife, during her period of legal retirement. 

4. *With a female slave of whom one is the owner, in case of relation¬ 
ship or-affinity within the prohibited degrees. 

5. *Under violent compulsion. 

G. ffln cases where authorities are not in agreement as to the 
illegality of coition, e.g. in case of a marriage concluded without 
witnesses, of which the Malekites do not admit the absolute nullity. 

7. fWith a corpse, *or with an animal. 

Thus the law only punishes coition with a free woman, or with the 
slave of another person, in the case of an individual— 

1. With whom one is not engaged in the bonds of matrimony, and 
who has surrendered herself for nothing or for a remuneration. 

2. With whom one is related by family or marriage within the 
prohibited degrees, even though one may have married her in fact, 
but in contravention of the law. 

One is not punishable for the crime of fornication unless one is an 
adult sane Moslem, and unless one knew the act was forbidden. 
Drunkenness cannot be pleaded as an excuse. 

The penalty is as follows. 

1. For a guilty person whom the law considers as mohsan , by which 
word is understood in this respect an adult sane free Moslem man or 
woman who has already experienced coition in a legitimate marriage, 
the penalty is lapidation. *If this marriage is attackable in any respect, 
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the penalty of lapidation cannot bo pronounced, fit is necessary that 
coition under the marriage must have consisted in the introduction 
of the penis into the vagina, and that the man should have been an 
adult sane free Moslem at the moment. Infidel subjects of our 
Sovereign are considered as Moslems so far as regards this matter, 
fThe fact that one of the accomplices in the crime of fornication does 
not satisfy all the conditions required for lapidation, constitutes no 
excuse for the other. 

2. For a free person who is not moJisan the punishment for forni¬ 
cation is one hundred stripes, followed by banishment for one year 
to a distance at least permitting prayer to be abridged ; fand if the 
Sovereign designates a particular spot as the criminal’s residence, he 
must submit to this aggravation of his punishment. In any case, 
during the period of his banishment, the criminal may not remain in 
the place where the crime was committed, nor in the place of his domi¬ 
cile ; fand if he makes his appearance in one or other of these places, 
the authorities should drive him away, f A banished woman need not 
set out on her journey alone ; she has a right to be accompanied either 
by her husband, or by some one within the prohibited degrees, at the 
expense of the state when she has not sufficient means of her own. 
fBut no one can be obliged to accompany the guilty woman, even for 
hire. 

3. For a slave, the punishment for fornication is fifty stripes, followed 
by banishment for half a year, or according to one authority a whole 
year. One jurist, however, does not admit banishment as a punish¬ 
ment where the criminal is a slave. 

The crime of fornication is proved only by the evidence of witnesses 
and by confession. A confession need only be uttered once, and has 
no effect when retracted ; f but a retraction is null and void where 
the guilty party asks for pardon or takes to flight. As to the evidence 
of witness the reader must note that the law requires four male 
witnesses ; but the definite penalty is not pronounced, even on the 
deposition of these four witnesses, if four women ascertain that the 
woman accused is still a virgin. But the deposition of these four women 
is not enough to convict the accuser of defamation. If one of the 
witnesses indicates a certain part of the house where the crime was 
committed, and the three others a different place, the legal proof is 
not attained. 

It is the Sovereign or his delegate who should have the definite 
penalty executed, where the criminal is free or partially enfranchised ; 
and it is preferable that the execution of the sentence should take place 
in presence of the person who ordered it, and of the witnesses. In the 
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case of a slave the execution of t he sentence should be ordered either by 
his master or by the Sovereign, fthe latter having priority in case of a 
dispute. fAs to banishment it is always the master who should see 
to the execution of the sentence in the case of a slave ; but in this matter 
a slave undergoing enfranchisement by contract is considered as a free 
man. fThe right of the master to see to the execution of a sentence 
of definite punishment pronounced against his slave exists none the 
less should the master be a man of notorious misconduct, or an infidel, 
or himself a slave undergoing enfranchisement by contract; and in the 
case of a penalty at the discretion of the court, the right of execution 
of the sentence belongs exclusively to the master. fThe master may 
also examine the witnesses in a penal matter. 

Lapidation takes place by means of pieces of dry earth or of stones 
of convenient form and size. If the criminal is a man, he is not half 
buried in the ground ; fbut this procedure is commendable in the case 
of a woman, at least where the crime has been established by the 
evidence of witnesses. The sickness of the criminal, excessive heat or 
cold, are no grounds for postponing the execution ; unless, according 
to some authorities, where the proof of the crime is a-confession. On the 
other hand, sickness is a good ground for postponing the execution of a 
sentence of flogging, unless no hope can be entertained of a cure. In 
these circumstances, however, flogging is effected by means of one 
stroke with a rod with a hundred bands, instead of by means of one 
hundred strokes with a whip with a thong ; if it is impossible to procure 
a rod with more than fifty bands, then the flogging consists of two strokes. 
Even in this case, however, the flogging must be done in such a way 
that the criminal experiences some pain ; i.e . that the bands must all 
touch him or at least contribute by their weight to make the instrument 
fall more heavily; for if the patient unexpectedly recover, that is no 
reason for repeating the flogging. Flogging should not take place at 
a moment when it is excessively hot or cold ; though, according to 
Shafii’s personal opinion, the Sovereign, if he proceeds to carry out the 
execution of the sentence, in spite of the criminal’s sickness, is not 
responsible for the consequences that may ensue. According to that 
view it is merely commendable to adjourn the punishment in that case, 
but it, is not a rule of rigorous observance. 


BOOK 53.—DEFAMATION 


Defamation is punishable only when committed by a sane adult 
Moslem. Drunkenness is no excuse. The law requires that the crime 
should have been committed spontaneously. As to a minor who has 
attained the age of discernment, he is punishable at the discretion of 
the court. Ascendants are not punishable for defamation against 
their descendants. 

The penalty for a free person is eighty stripes, and for a slave forty, 
provided that the injured party possesses the character of molisan, i.e. 
would be punishable with lapidation if the accusation were well founded. 
As to the legal meaning of the word molisan , we explained this when 
treating of imprecation. 

There are punishable as defamers : *witnesses who prove in court 
the crime of fornication, but are not of the prescribed number of four ; 
and even witnesses, of whatever number, who are not male, free, and, 
according to our school, Moslem. On the other hand, a witness cannot 
be punished as a defamer who proves that the accused confessed the 
crime of fornication, even though he be the only witness. 

Where two persons mutually defame each other there is no ground 
for compensation ; and where the injured party lias himself of his own 
accord applied the definite prescribed penalty, the flogging has not been 
legally executed, and must be repeated. 


BOOK 54.— CRIMES PUNISHABLE WITH 

AMPUTATION 


CHAPTER I.—THEFT 
Section 1 

Amputation for theft; is applicable only under the following circum¬ 
stances :— 

1. That at least the quarter of an entire dinar has been stolen, or 
an object of that value. fThus if one steals a piece of unminted gold 
of the volume of a quarter of a dinar , that would not have this volume 
after being placed under the die, one is not liable to the definite pre¬ 
scribed penalty. This penalty should be pronounced against a thief 
who takes several dinars , believing them to be pieces of copper of less 
than the required value ; fand also against a person who steals an old 
coat of less than the required value ; but in the pocket of which, acci¬ 
dentally and without his knowledge, there is something of which the 
value, added to that of the coat, does amount to the value required. 
Where one commits two thefts at the same place, each less than the 
quarter of a dinar, but more when taken together, one has committed 
two non-punishable thefts, if the owner perceived the first before the 
second took place, and repaired the fastening in the meanwhile. 
fOtherwise there is considered to be only one theft, of the required 
amount, and consequently the thief is punishable with amputation. 
fThe penalty is applicable also to the case of a person who makes an 
opening in a sack of corn, etc., so that its contents are abstracted, to 
the minimum value required. Two persons committing this abstrac¬ 
tion together are punishable with amputation only when they take 
twice the minimum, as otherwise each would be considered to have 
taken an inferior amount. Amputation is never applicable to a person 
who steals things impure in themselves, and consequently without 
legal value, such as wine, pork, a dog, or the untanned skin of an 
animal that has died a natural death or been killed in any other manner 
than by slaughtering or in hunting in accordance with the precepts of the 
law. ffBut where the vessel in which some prohibited liquid is 
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contained is stolen at the same time, and the value of this vessel reaches 
the required minimum, amputation should be pronounced, without 
regard to the contents. And in accordance with this same principle 
amputation does not take place for the theft of a guitar or other instru¬ 
ment of music, though some authorities exact it where the different 
fragments of the guitar have the required value, [fThese authorities 
are right.] 

2. That the stolen property belongs to another. Consequently 
amputation does not take place where the stolen object has already 
become the property of the thief before its abstraction ; even though 
this may be unknown to him, as by succession. Nor does it take place 
where the original value of the things stolen has already diminished, 
before their abstraction, below the minimum, as where the owner eats 
some of his provisions, etc. According to Shafii’s personal opinion it 
is not absolutely necessary that one should be the owner of the object 
to render amputation inapplicable; it is enough if one has claimed it 
in a court of justice, f Where only one of two accomplices makes some 
claim to an object either for himself or for both of them, while the 
other opposes this claim, the former alone is exempt from amputation ; 
his claim does not save his accomplice from amputation. *And it 
follows also from this principle that amputation is not rigorously required 
in the case of theft of an object of which one is co-proprietor, when this 
object is in a jointly owned shop, however small may be the thief’s 
share. 

8. That the abstraction cannot have been committed by error. 
Consequently amputation does not take place for abstractions to the 
prejudice of one’s ascendants or descendants, nor for those committed 
by a slave to the prejudice of his master ; ^though amputation is 
rigorously necessary for abstractions committed by one of two married 
persons to the prejudice of the other. As to thefts to the prejudice 
of the public treasury, they do not involve amputation in the following 
cases :— 

(a) Where the stolen object is intended specially for a corporation 
of which the thief is a member. 

( b ) f Where the thief has'a claim to the stolen object under some 
respect, e,g. where a Moslem steals money intended for the public good, 
or where a poor person steals money forming part of the charity tax. 

Our school insists upon amputation for taking a door or a beam 
from a mosque, but not for taking a mat or a lighted lamp. fOn the 
other hand, amputation is rigorously necessary for any one who steals 
any fixed object, or carries off a female slave enfranchised on account 
of maternity, asleep or mad. 
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4. That the stolen object is kept sufficiently safe, either in sight, or 
in a sure place. When one deposits an object on a desert plain or in a 
mosque one ought not to lose sight of it; but when one deposits it 
somewhere inside an enclosed place, it is sufficient to take the usual 
amount of care to see to the fastenings. A stable is a sure place for 
animals, but not for household goods or wearing apparel; the court¬ 
yard of a house and the soffa are sure places for utensils and daily 
clothes, but not for finery, nor for gold and silver coin. If one lies down 
upon a coat in a desert plain or in a mosque, or uses something as a 
pillow, these objects are kept sufficiently safe, provided the sleeper does 
not turn over in his sleep and does not lie down to the side. A coat 
or other object placed upon a desert plain close to the owner are con¬ 
sidered to be kept safely so long as he does not lose sight of them, and is 
able to defend them from attack, either by his own strength or by calling 
for assistance. A solitary house is a safe place if a strong man is in 
charge of it, it matters little if the door is open or closed. A house 
surrounded by other houses is a safe place if the door is closed, and there 
is a guardian, even though he should be in the habit of going to sleep ; 
but if the guardian goes to bed leaving the door open the house is not a 
safe place by night, for by day. fit is the same where a guardian is 
a person to be easily duped by thieves. An uninhabited house, sur¬ 
rounded by other houses, constitutes a safe place, according to our 
school, only during the day ; provided it is during a time of peace, and 
the door is closed. A tent in a desert plain, if the ropes are not stretched 
t ight and the lower extremities not firmly attached to the soil, is regarded, 
with everything it contains, in the same way as objects placed upon 
the plain. If the ropes are stretched tight, and the extremities attached 
to the soil, the tent is a safe place, if it has a strong guardian, even though 
he is in the habit of going to sleep. Cattle in a stable or an enclosed 
place belonging to a house is sufficiently safe even without a guardian ; 
but such a place in a desert requires a guardian, who need not, however, 
always be awake. As to camels on a desert plain they are sufficiently 
guarded if in charge of a herdsman ; and the same is the case with 
camels or elephants attached to one another, so as to walk in file, pro¬ 
vided that their conductor ascertains every hour that they are all there, 
and provided there are no more than nine head, f Animals not attached 
to one another on the march are not considered to be sufficiently 
guarded. A shroud is sufficiently guarded in a tomb situated in some 
closed construction, for in a cemetery on the outskirts of habitations, 
but not in a tomb situated in some desert place. 
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Section 2 

The lessor for the lender of a shop is punishable with amputation 
for abstracting an object deposited in the shop by the lessee or borrower ; 
but if the shop is occupied by a person who lias usurped it, neither the 
owner fnor any one else is punishable for committing such abstraction. 

Nor is amputation applicable :— 

1. If a person who has usurped an object places it in a shop which 
belongs to him, and the owner of the object so usurped comes and takes 
another object belonging to the usurper and deposited in the same 
shop. 

2. flf any other person takes the usurped object from the shop. 

8. In case of open theft, or robbery, or denial of a deposit. 

f Amputation is applicable to a person who penetrates a wall and 
by this means steals something the next night. [Unless before the theft 
the owner is informed of the fact that a hole has been made in his wall, 
or the hole is visible to passers by, for under these circumstances the 
place is insufficiently safe and consequently there is no ground for 
amputation.] 

In a case where one criminal makes a hole in the wall, and another 
makes use of it for theft, neither are liable to amputation ; and where 
both together make the hole but only one commits the abstraction, 
the latter alone suffers amputation. Even if one of the two places the 
stolen object close to the hole and the other takes it, the latter alone is 
punishable with amputation; *and this principle is carried so far that 
amputation is not pronounced against the accomplice even though he 
places the object in the middle of the hole and the value exceeds twice 
the legal minimum. 

Amputation is rigorously necessary where the object is taken from 
the owner under the following circumstances :— 

1. If the thief throws the thing to some one who is about to go 
away. 

2. If he throws it into running water. 

8. If he places it on the back of a moving animal. 

4. If he exposes it in the open when a violent wind is blowing. 

f On the other hand, this penalty is not applicable where the thief 
merely places the object upon the back of an animal that happens to 
stop at that place, and goes on with it as a load. A free person, not 
being an object of commerce, cannot be stolen; consequently one is 
not punishable with amputation for carrying off a free person ; feven 
though it may be a small child wearing a collar the value of which 
reaches the legal minimum. It follows from this principle that one 
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who finds a slave sleeping on a camel and leads the beast far from the 
caravan without Avaking the sleeper, should be amputated; fbut if 
the sleeper is a free man he is still in possession of his mount, and con¬ 
sequently amputation is not applicable. On the other hand, amputation 
is prescribed for transporting an object belonging to another from a 
closed room into the courtyard of the house if the main door is open, 
but not if the room is open and the house door shut. According to 
some authorities amputation is rigorously necessary oven where the 
doors of both room and house are shut; fwliile the same rules are 
applicable in the case of a room at an inn from which one has abstracted 
another’s baggage and deposited it in the courtyard. 


Section 3 

Theft committed by a minor or a lunatic, or under violent com¬ 
pulsion does not involve amputation; but it is of small consequence 
whether the injured party or the criminal are Moslems or infidel subjects 
of our Sovereign. As to an infidel living among us by virtue of a safe 
conduct or an armistice jurists are not in agreement, though the better 
doctrine tends to regard as liable to amputation those who are expressly 
subject to our laws in this respect. [The generally accepted doctrine 
forbids the amputation of such infidel.] 

Theft is proved fby the accuser’s oath, if the accused challenges 
him to it; and also by the accused’s confession, which may, however 
be retracted, according to our school. ffWhere the accused confesses 
some crime incurring a penalty of reparation towards God and conse¬ 
quently not remissible, the court should have it explained to him that 
retractation is permissible, without however, imposing it upon him as 
an order. Moreover, if any one of his own accord presents himself 
before the court and admits having stolen the property of another 
person who is absent, fthe penalty of amputation may not be pronounced 
before the return of the injured party, and his confirmation of the fact; 
fbut execution should take place at once where the accused admits 
forcing the slave of another to commit the crime of fornication. Theft 
is also proved by the deposition of tw r o male witnesses ; the deposition 
of one man and two women is not sufficient for pronouncing the definite 
prescribed penalty, though enough for the civil action resulting from the 
crime. The witnesses should make a detailed account of the fact, and 
if the details do not agree, if, for example one of the witnesses declares 
that it happened at daw r n, and the other at the beginning of the night, 
their depositions cancel each other. 

Without prejudice to the penalty incurred the thief should be 
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condemned to a restitution of the object stolen, or if it be lost to a 
payment of its value. 

Amputation of the right hand takes place for the first offence ; that 
of the loft foot for the second ; that of the left hand for the third, and 
that of the right foot for the fourth. Subsequent offences are punish¬ 
able at the discretion of the court. The joint where the amputation is 
to be effected should first bo anointed with boiled fat and oil. This act 
is considered by some jurists as a necessary accompaniment of the 
penalty, f The majority, however, regard it as the sufferer’s right, so 
that he has to bear the expense, and the Sovereign neod not order it 
ex officio . The hand is amputated at the wrist, and the foot at the 
joint below the ankle. A person who commits several thefts for the 
first time suffers only the amputation of the right hand, even though 
there were missing from it four fingers [for even live]. The hand is 
amputated without regard to the fact that, it may have an extra finger. 
If the criminal has already lost the right hand in consequence of some 
malady, amputation does not take place for the first theft. But, 
according to our school, it is not a reason for dispensing with the ampu¬ 
tation of the right hand that the sufferer has already lost the left, 
although on that account the penalty is in his case much more serious 
than it otherwise would be. 


CHAPTER II.—BRIGANDS 
Section 1 

By “ brigand ” is understood an adult sane Moslem who troubles the 
security of the roads by armed force ; but not a person who furtively 
joins the rear of a caravan, intending to escape after a few thefts. Those 
who confine themselves to attacking and robbing travellers who are 
alone or in small groups should be considered as brigands in respect 
to the persons they can get the better of, but not in respect of a largo 
caravan. Besides, in the term brigandage is not included an attack 
at a moment, when, or in a place where, one can call for help ; but the 
term does cover an attack when this is not the case, either on account 
of distance, or on account of the weakness of persons living near by, 
even though it may be in a town. 

Brigands who trouble the security of the roads by menace only, 
and do not rob or murder travellers should be punished by the Sovereign 
with imprisonment, etc., by way of punishment at discretion ; but a 
brigand guilty of theft, to an amount usually involving amputation, 
should lose the right hand and the left foot ; or, for a second offence, 


CRIMES PUNISHABLE WITH AMPUTATION 


449 


the loft hand and the right foot. Homicide committed by a brigand 
renders rigorously necessary an application of the death penalty ; and 
homicide accompanied by theft is punished with death ; and the corpse 
is exposed for three days upon a cross. After this period it should be 
taken down. According, however, to some authorities it should remain 
until a clear liquid begins to flow from it. One jurist even maintains 
that the guilty person should first be crucified for some time and then 
taken down to be put to death. 

A person who takes part in the misdeeds of brigands, and joins 
their band, but is not employed in it, and is not guilty of any criminal 
act, should be punished with imprisonment, banishment, etc., by way of 
punishment at discretion. As to banishment, some jurists maintain 
that tho Sovereign should indicate the place where the guilty party 
should reside. 

The death penalty, to which a brigand is liable for homicide, is 
equivalent to a penalty under the law of talion ; though, according to 
one authority, it is even then a definite prescribed penalty. According 
to the theory adopted by the majority a brigand cannot be put to death 
for killing his descendant or an infidel subject of our Sovereign ; and if 
he dies before execution the price of blood due for his victims constitutes 
a debt payable from his estate. If a brigand has committed several 
homicides this theory requires that he should be put to death for one 
of these homicides, while his estate remains burdened with the price of 
blood due for the others ; but even when one adopts that theory the 
brigand should none the less be put to death as subject to a definite 
prescribed penalty when the representative of the victim pardons him 
for a fine, though the talion does not exist in these circumstances. A 
brigand who kills his victim either by means of a blunt instrument, or 
by cutting off a limb, should suffer death in the same way ; but if his 
victim recovers from the effects of his wound, the brigand is not punish¬ 
able under the law of talion. Nor is lie liable to the special penalties 
formulated against him, if he changes his conduct before falling into the 
hands of the authorities ; all without prejudice to the penalties to bo 
pronounced for the special offences of which he is guilty. As to a 
brigand whose repentance is only manifested after his arrest, our school 
grants him no such favour ; *and in general the other definite prescribed 
penalties should bo undergone in spite of the criminal’s repentance. 


Section 2 

In a case where the offender has to undergo several penalties for 
offences against men, and consequently capable of being remitted, such 
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as the death penalty, amputation of a limb, and the penalty for defama¬ 
tion, ho is first flogged, then suffers amputation, and is finally put to 
death. The death penalty should be executed immediately after the 
amputation. Consequently the latter penalty should bo put off in the 
absence of the person who has the right to demand the penalty of death, 
fand even if he is present and insists upon proceeding at once to ampu¬ 
tation. On the other hand, where the person who has the right to demand 
the death penalty, wishes the execution to be put off, there is no objec¬ 
tion to proceeding at once to the flogging ; and this penalty should be 
followed immediately by amputation, if the person who has the right 
to exact the death penalty pardons the criminal. In a case where the 
person who can exact the penalty of amputation, wishes its execution 
to be put off, the person who can exact the penalty of flogging need not 
wait; but the penalty of death may not on any consideration bo 
executed before amputation; and the person who proceeds in spite 
of this to the execution of the criminal owes to the injured party who 
had the right to exact amputation the price of blood for the limb that 
should have been amputated. The person who has the right to exact 
flogging may oblige the two others to wait as long as he pleases ; this 
at least is what strict logic requires. Where the offender has to suffer 
not penalties capable of remission, but penalties for offences committed 
against God, the lightest is executed first, and so on in order. If he has 
to undergo a penalty for an offence against God and also a penalty 
that may be remitted, a penalty pronounced for defamation has priority 
over one pronounced for fornication, for over one pronounced for wine¬ 
drinking. fAnd similarly a penalty under the law of talion, whether 
of death or of amputation, has priority over a penalty incurred for the 
crime of fornication. 


BOOK 55.—OB FORBIDDEN BEVERAGES, AND OE 
PUNISHMENT AT THE DISCRETION OE THE 
COURT 


Section 1 

Every beverage that induces intoxication when taken in great quantity 
is forbidden, oven when only a small quantity is taken. The fact of 
taking it involves an application of the definite prescribed penalty. 
This penalty, however, is applicable neither to a minor, nor to a lunatic, 
nor to an infidel, whether lie be or be not the subject of a Moslem prince, 
nor to anyone into whose mouth the drink has been introduced by force, 
nor, according to our school, to any one who has been otherwise forced 
to drink it. He who drinks wine without knowing what it is is not 
punishable ; and it is the same with a new convert to Islam who drinks 
it without knowing that it is forbidden ; the punishment, however, is 
incurred by a new convert who merely alleges as his excuse that he knew 
the drink was forbidden but was not aware of the punishment. It is 
also incurred for taking the lees of wine, but not for eating bread that has 
been kneaded with wine, or preserves prepared with wine, fnor for 
introducing forbidden liquid into one’s body by means of injection or 
sniffing. Besides this, one may take wine in case of immediate necessity, 
e.g. if there is in the throat a piece of food which it is difficult to get down, 
and there is no other liquid handy at the moment ; fbut one is liable 
to punishment if one takes wine as medicine or to quench one’s thirst. 

The definite prescribed penalty for the crime we are here concerned 
with is forty stripes, if the guilty person is free, and twenty if a slave, 
hi case of attenuating circumstances the strokes may bo given not 
only with a lash, but also with the hand, with a sandal, or with the end 
of a coat rolled round like a cord. Eew authorities require in all cases 
stripes with a lash. The Sovereign, or his deputy the judge, has a right 
to increase the number of blows *j*up to the double if it seems good to 
him, but in that case these extra blows constitute a punishment at the 
discretion of the court. According to others they should be con¬ 
sidered also as the definite prescribed penally. 

The crime is proved either by the culprit’s confession, or by the 
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testimony of two male witnesses ; the odour of the breath, drunkenness 
or vomiting are insufficient by themselves to establish it. It is enough 
that the accused states that he drank wine, etc., or that the witnesses 
state they saw him drink wine, etc., without its being necessary to 
enter into more precise details ; provided that it is also established, 
according to some authorities, that the act was done knowingly and 
willingly. 

Whipping cannot be administered during the State of drunkenness 
resulting from the crime. It is effected, as in all cases of definite pre¬ 
scribed punishment, by means of a whip with a handle of a thickness 
between a stalk and a stick, neither green nor quite dry. The stripes 
should be administered upon all the limbs of the body, except places 
where the wound would be mortal. One should avoid hitting the face, 
and, according to some, the head. The hands of the sufferer are not 
tied, nor is he made to put down his clothes ; but the blows should be 
repeated rapidly in such a way as to make him cry out and inflict upon 
him an exemplary chastisement. 


Suction 2 

Contraventions that are not punishable with some definite pre¬ 
scribed penalty, and involve no sort of expiation, should be punished 
at the discretion of the court either by imprisonment, whipping, a slap, 
or a reprimand. The nature and gravity of the punishment are at the 
discretion of the Sovereign or his deputy the judge ; except that, 
according to some authorities a simple reprimand is not sufficient if the 
offence is committed against men, but only where it is committed 
against God. Whipping should always be under twenty strokes in the 
case of a slave, and forty in the case of a free man ; though some think 
that twenty is the limit for any person, f Moreover, the principle that 
a punishment at discretion should always be below the minimum pro¬ 
nounced as a definite prescribed penalty extends to all contraventions. 

fWhere the injured party grants a remission to the criminal, c.g. 
of the definite prescribed penalty for defamation, the Sovereign may 
not substitute for it a punishment at his discretion ; but the remission 
of a punishment at discretion, by the injured party, loaves intact the 
right of the Sovereign to inflict upon the guilty person the punishment 
he deserves. 


BOOK 56.—EXCUSABLE HOMICIDE, WOUNDING AND 
RESPONSIBILITY FOR DAMAGE 


Section 1 

One has a right to resist any attack upon one’s life, property, bodily 
members, or modesty ; and if the person so assailed kills the aggressor, 
the law admits no responsibility in the matter. Defence against attacks 
upon one’s property, though recognised as legitimate, is not obligatory ; 
but one ought to defend one’s life or one’s modesty, *at least when 
one’s life is attacked by an infidel or an animal, but not when attacked by 
a Moslem. Defence of another is regulated by the same principles as 
defence of one’s own person, though according to some authorities it 
is always obligatory. fWhen a jar falls accidentally upon some one 
who cannot protect himself against it without breaking the jar, he is 
civilly responsible for damages. An aggressor should be repulsed with 
the least possible roughness ; thus one should not have recourse to 
blows if the object can be attained by words or by calling for assistance ; 
strokes with a whip are forbidden where a slap would be enough ; a 
stick is forbidden where a whip would be sufficient; and one must not 
kill the aggressor, if one could render him incapable of any hurt by cutting 
a limb. Where one can save oneself by flight our school requires that 
this should be done, instead of defending oneself; and where the 
aggressor has taken one’s hand between his teeth, one should withdraw 
it in such a way as to cause him the least possible pain, i.e. by opening 
fhe jaws and striking the comers of the mouth ; but if one is obliged 
to withdraw one’s hand by force, one is not responsible for making the 
aggressor lose some of his teeth. 

A person who perceives a man intentionally looking through a sky¬ 
light or a hole at the women of the house, may throw at the indiscreet 
man some light object, such as a pebble, and if by accident the missile 
causes the man to lose his sight, or causes a wound near the eye, the 
person is not responsible, even should death be the consequence. Only 
in the case where the woman observed is a relative of the man within 
the prohibited degrees, or his wife, it is not permissible to use missiles 
to drive him away. Some authorities also add a reservation that the 
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woman in question is not veiled ; others require a previous admonition 
before adopting the extreme course of throwing a missile. 

A guardian, chief, husband, or schoolmaster, inflicting punishment 
upon the persons submitted to their authority are responsible for the 
consequences, except in the following cases :— 

1. In the case of a definite prescribed penalty, applied to the guilty 
person within the limits allowed by law. 

2. ffWhere a drinker of forbidden beverages is beaten with a sandal 
or a piece of clothing. 

A. **Where one inflicts upon a drunkard the prescribed forty stripes 
with a lash ; but where the number of blows exceeds forty, the person 
ordering them is responsible for the consequences in proportion to the 
excess, or, according to one jurist, up to half the price of blood. This 
controversy exists also with regard to the crime of defamation ; where, 
for example, eighty-one strokes are inflicted upon the guilty party. 

Any free, adult, sane person may cut a tumour appearing upon his 
body, unless the operation would be dangerous, and there is no danger 
in leaving the tumour, or at any rate the danger of the operation is 
the greater. In the case of a minor or of a lunatic, it is for the father 
or grandfather to order the operation, oven if there is some danger, 
provided that in this case the danger incurred by not proceeding with 
the operation is yet greater. The Sultan may not order an operation 
in these circumstances as subsidiary guardian, nor may his deputy 
the judge. It is only where the operation is not dangerous that the 
Sultan, as well as the father or grandfather, may give his authorisation 
for the operation to be performed. 

f A surgeon who bleeds a patient or applies leeches to him does not 
incur any responsibility, even though the sick man succumbs, provided 
that the operator does not overstep the limits imposed by science in 
operations of that nature. The Sultan, or his deputy the judge, as 
subsidiary guardian, who goes beyond his competence and orders a 
minor to undergo an operation, is personally responsible for the price 
of blood on the higher scale ; while the price of blood due for an error 
on his part, either in the application of a definite prescribed penally 
or in his decisions, is a debt recoverable from his acilcila , or, according 
to one authority, from the public treasury. All jurists admit the re¬ 
sponsibility of the magistrate who pronounces a definito prescribed 
penalty upon the deposition of two witnesses who subsequently turn 
out to be slaves, infidel subjects of a Moslem prince, or minors near 
their majority, at least if ho accepted them as witnesses without pre¬ 
liminary inquiry ; but jurists are not in agreement as to the magistrate’s 
responsibility where he has done all lie could in the matter. But where 
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it is admitted that the aahila or the public treasury can bo held respon¬ 
sible for the price of blood, due to an error of judgment, fone cannot 
admit any right to proceed against the witnesses who turn out not to 
have the requisite qualities. A surgeon who, on proper authorisation, 
bleeds any one or applies leeches to him, is in no way responsible for 
the consequences ; and an executioner who carries out a sentence of 
death or of flogging upon the authorisation of the Sovereign is merely 
the latter’s instrument, unless he knows that the order is from a tyrant, 
or given in error. In these two cases he would himself be liable under 
the law of talion, unless acting under violent compulsion. 

The circumcision of a woman is effected by the removal of a little 
of her flesh, in the upper part of the vagina, and that of a man by the 
removal of the foreskin. It is not obligatory before majority, though 
it is recommended to proceed to this operation on the seventh day after 
birth, and not to put it off unless the child has not yet sufficient strength 
to support it. Any one who performs circumcision at an age when the 
child is not yet strong enough to support it is liable under the law of 
talion if the operation causes death. This rule, however, does not 
apply to the child’s ascendants. fOn the other hand a guardian is 
not responsible for the consequences of circumcision effected at an 
epoch when the child has a constitution sufficiently developed to be able 
to undergo the operation. The hire of the person who performs the 
circumcision is at the charge of the patient. 

Section 2 

One is responsible for the damage caused by animals in one’s charge, 
both as regards the person and the property of others, and both by day 
and by night. However, the person in charge is not responsible for acci¬ 
dents that may happen to people or property by reason of the animal 
passing water upon the public road or making it filthy with their ex¬ 
crement. But care must be taken that the animals do not do anything 
extraordinary as, for example, even excessive trampling in the mire. 
The person in charge is responsible for acts not natural to the animals 
in question. Any one who carries wood upon his back, or loads an 
animal with it, is responsible for the consequences of the fall of the wood, 
if it is caused by a collision with some building. When a person carrying 
wood, or some one in charge of an animal with a load of wood, enters 
a market and causes damage to person or property, he is responsible 
if there is a crowd, but not otherwise. A blind man, or a person with 
his back turned at the moment the animal passes, may only make a 
claim against the individual we are speaking of, if he has torn their 
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clothes without warning them to get out of the way. This responsibility, 
however, only exists where the owner of the things damaged has com¬ 
mitted no imprudence; for if he has, for example, deposited things 
on the public road, or placed them before the animal, his claim is un¬ 
founded. The owner of a domestic animal that has broken its leash 
and damaged a sown field is not responsible for the accident if the 

4 - 

damage is caused by day. On the other hand, he is responsible if it 
happens by night, unless :— 

1. The animal escapes after being properly tied up. 

2. The owner of the field was present at the spot, but neglected to 
protect his crop from the trespassing animal. 

3. fThe field was surrounded by a wall or other inclosure in which 
there was a gate that the owner had left open. 

fThe owner of a cat that has eaten a bird or some food belonging 
to another person is responsible only if he knew that the animal was 
particularly voracious. It is of no consequence whether the fact occurred 
by night or by day. fWhere, on the contrary, the owner was ignorant 
of the cat's voracity he is not responsible for the damage it has caused. 


BOOK 57.—MILITARY EXPEDITIONS 


Section 1 

War against infidels was already during the lifetime of the Prophet 
an obligation for which the Moslem community was jointly responsible ; 
though some authorities maintain that at that period it. was an obliga¬ 
tion incumbent upon each individual Moslem. As to the nature of 
this obligation in modern times the following distinctions must be 
made:—• 

1. War against infidels living in their own country is a common 
obligation ; that is to say that if a sufficient number of Moslems acquit 
themselves of it, the others may lawfully remain at home. Among 
obligations for which the Moslem community is responsible in common, 
and not individually, are also included that of defending the faith and 
refuting infidel errors ; that of solving difficulties as to religious practices ; 
that of the study of the sciences relating to the law, such as the inter¬ 
pretation of the Koran and the criticism of traditions ; that of the 
study of the solution of subordinate questions of jurisprudence, so that 
justice may be done ; that of exhorting people to do good and abstain 
from evil; that of taking care that the sacred temple of Mecca should 
be visited each year by a large number of the faithful; that of relieving 
the sufferings of Moslems by giving clothing and nourishment to those 
that are in need, at any rate if the charity tax and the public treasury 
do not suffice ; that of appearing as witness and making a deposition ; 
and that of making a study of trades, arts, and all that serves to amelior¬ 
ate the lot of man. For an assembly it is a common obligation to return 
a salutation. As to this last obligation, the reader should be informed 
that the Sonna has introduced the practice that a person who is per¬ 
forming a duty of nature, or is at table or in a bath, need not either give 
or acknowledge a salutation; even individually. To return to the 
subject, the obligation to take part in the war against infidels does not 
apply to a minor, a lunatic, a woman, a sick person, a man obviously 
lame, a man wanting a hand or a foot, or one of whose limbs is muti¬ 
lated, a slave, nor to a man who has not the arms and equipment neces¬ 
sary for the war. Moreover, any excuse that is valid for not accom¬ 
plishing the pilgrimage, is also valid for not taking part in the war 
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for the propagation of the faith, except fear of being assaulted on the 
way by the infidels, f for by highway robbers even though Moslems. 
Debts due instanter are an obstacle to the departure of the debtor, 
whether for the war against the infidels or for any other journey, unless 
it is undertaken with his creditor’s consent; but debts due upon a 
certain date to come are no obstacle to one’s quitting one’s domicile ; 
unless, according to some authorities, the journey is one of exceptional 
danger. Nor can one lawfully depart for a war against infidels until 
authorised to do so by one’s ascendants, if Moslems ; such authorisa¬ 
tion, however, is not necessary for a traveller who goes for the purpose 
of inquiry as to his religious duties, whether individual for collective. 
An authorisation by a creditor or by ascendants is revocable so long as 
one is not actually enrolled ; but if the revocation does not occur until 
one is about to fight, it is rigorously forbidden to pay any attention to it. 

2. Infidels who invade our territory should be driven out by armed 
force by all possible means, and by all the inhabitants of the territory 
invaded, poor, children, debtors, and slaves, without previous authori¬ 
sation. According to a few authorities a slave should obtain his master’s 
authorisation where there are enough free men. If it is impossible 
to offer the enemy an organised resistance, each Moslem attacked by 
infidels should defend his life by all possible means, if he has to deal 
with miscreants who do not allow quarter; otherwise ho may allow 
himself to be taken prisoner. Under these circumstances to enroll 
oneself is a duty not only for persons domiciled in the threatened locality, 
but also for all who live at a distance not permitting of the abridgment 
of prayer. Travellers from a greater distance than this, who happen 
to be temporarily at the spot, are obliged to take arms if the inhabitants 
of the town and suburbs need assistance ; and even this condition is 
disallowed by some authorities, f When the infidels have made a Moslem 
prisoner of war ?/ they should be attacked immediately in order to deliver 
him, if there is any chance of success. 

Section 2 

It is blamable to invade the territory of infidels without the authori¬ 
sation of the Sovereign or of his deputy. The Sonna also requires 
that the Sovereign should give precise and detailed instructions to the 
commander he has appointed for each detachment ordered upon an 
expedition, and should have an oath administered to each warrior 
to remain faithful to the flag. 

The Sovereign has a right to enroll as auxiliary troops— 

1. Infidels whose treachery he does not fear; provided that the 
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number of Moslems is always high enough to oppose twice the number 
of infidels. 

2. Slaves, with their master’s consent. 

3. Minors near their majority, and of sufficient strength to stand a 
campaign. 

All those irregular troops receive their ammunition, equipment, 
arms, etc., either from the public treasury, or from particular funds 
of the Sovereign. Moreover, it is not lawful to enroll Moslems, for the 
war against the infidels, as mercenaries, for the propagation of the faith 
is a religious duty for each believer ; but the Sovereign may legally 
enroll in that manner his infidel subjects ; and indeed, according to some 
authorities, any person may do so. 

It is blamable for a Moslem forming part of an army in campaign 
to kill his near relatives who are infidels, and all the more his relatives 
within the prohibited degrees. [Unless he hears them blaspheme God 
and the Prophet.] 

In a war against infidels it is forbidden to kill minors, lunatics, 
women, and hermaphrodites that do not incline towards the masculine 
sex; *but one may lawfully kill monks, mercenaries in the service of 
the infidels, old men, persons that are weak, blind, or sickly, even though 
they have taken no part in the fighting, nor given information to the 
enemy. If they are not killed, they must at any rate be reduced to 
slavery. The wives of infidels should also be reduced to slavery, and 
infidels’ property should be confiscated. It is lawful to besiege infidels 
in their towns and fortresses, and employ against them inundation, 
fire, and warlike machines; and to attack them unawares at night, 
without having regard to the presence among them of a Moslem prisoner 
or merchant, for whom these general methods of destruction may be 
equally dangerous. This is the doctrine of our school. By virtue of 
this same principle one may even shoot women and children, if the 
infidels continue the combat while hiding behind them ; *but this must 
not be done if the infidels conceal themselves thus with the sole object 
of saving their own lives, and the nature of the military operations 
does not make it absolutely necessary to have recourse to extreme 
measures. fThe same principles must be followed where infidels 
conceal themselves behind Moslems. Our combatants have no right 
to retire before the infidels, unless the number of the latter exceeds 
twice that of our troops, except in the case where one retires in order to 
return to the charge on another side, or where one falls back upon the 
reserve in order to recruit strength. In such a case one may retire, 
feven if the reserve is at some distance; but in that case one cannot 
claim one’s share in the booty captured in one’s absence ; fas one may 
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do if the reserve is close by. On the other hand, one may legally retire 
before the enemy, where their number exceeds twice the number of 
our troops ; fwith the single exception that if, e.g. one hundred able- 
bodied Moslems are attacked by one hundred and one infidels, the 
Moslems must hold out against them if the infidels are wholly or partly 
weak men. 

Each Moslem soldier may engage in single, combat with an infidel 
soldier. It is even commendable to accept a challenge ; but the Moslem 
who sends a challenge is praiseworthy only if he is certain of his aptitude 
in handling his arms, and the Sovereign gives his consent. 

It is lawful to destroy the houses and plantations of infidels, where 
this is necessary from a military point of view, or if it renders the victory 
easier; it is even a good thing to have recourse to this measure in all 
cases where it is unlikely that the houses and plantations will one day 
become our property. Where this is probable it is better not to proceed 
to destroy them. It is rigorously forbidden to kill infidels’ domestic 
animals, except cattle for our food, and their cavalry horses which can 
always be killed either in the defence or in the attack. Where, it is 
feared that the cattle taken from the enemy may fall again into their 
hands, or that this cattle may cause us some annoyance, it may be 
killed. 


Section 3 

Women and minors of the infidels made prisoners of war should be 
reduced to slavery; and slaves taken in their country become ours. 
As to free adults, males, the Sovereign may choose between the five 
following courses, as seems to him most advantageous for the Moslems ; 
that is to say he may either :— 

1. Put them to death. 

2. Give them their liberty. 

3. Exchange them for Moslem prisoners of war. 

4. Release them for a ransom. 

5. Reduce them to slavery. 

Where circumstances do not indicate which of these measures is to 
be preferred, the prisoners should be retained until the best method 
becomes clear. Some authorities do not allow an idolater to be made a 
slave, and one jurist considers this to be unlawful for a pagan Arab. 
An infidel prisoner of war who embraces the faith saves his life in all 
cases by so doing ; and the Sovereign has with regard to him a choice 
between methods Nos. 2 to 5. According, however, to other authorities, 
such a prisoner must always bo reduced to slavery. The conversion 
of an infidel before his defeat assures him not only of life but of possession 


MILITARY EXPEDITIONS 


461 


of his properly and of liis children who are under age ; but our 
school does not extend this favour to his wife. 

A woman who is reduced to slavery ceases immediately to belong 
to her husband ; though, according to some authorities, the marriage, 
if if has been consummated, remains good until the end of tho period 
of legal retirement, as tho woman may be enfranchised before its 
termination. Tho wife of an infidel subject of our Sovereign made a 
prisoner of war, for a prisoner of war previously enfranchised by such 
infidel, may be reduced to slavery ; but not, according to our school, 
the infidel wife or infidel enfranchised slave of a Moslem. The captivity 
of both husband and wife, or of one of them, involves the dissolution 
of tho marriage, in the case of free persons ; and even, according to 
some authorities, in the case of persons already slaves. But captivity 
does not affect the debts contracted by the prisoner of war during his 
freedom in favour of a Moslem or of an infidel subject of our Sovereign. 
These debts are recoverable from tho prisoner’s property seized after 
his reduction to slavery. Where two infidels not our subjects have 
contracted a debt towards each other, or one has bought something 
from the other, the agreement holds good if both embrace the faith, or 
become the subjects of our Sovereign liable to a poll-tax. f But damages 
due for some material loss cannot be recovered if both embrace 
Islam. 

By the term “ booty of war ” is understood— 

1. Property taken by force from the enemy. 

2. Property abstracted from the territory of the enemy, either by 
oneself or in the company of others, in a furtive manner. 

0. fProperty found upon the enemy’s territory that cannot be 
supposed to belong to a Moslem ; for otherwise the regular announce¬ 
ments must bo made, and the appropriation take place, in conformity 
with the requirements of the law relating to things found. 

Soldiers may freely take from the booty all necessary food, and also 
what is required for preparing it, including meat, fat, and other ordinary 
provisions. They may also take the necessary forage for their animals, 
straw, barley, and so on ; they may kill the infidels’ cattle for their 
personal needs, ffand they may take not only food properly so-called, 
but also fruit. ffTliey are not liable for the value of the cattle thus 
killed, and need not limit themselves to what is strictly necessary ; 
but these requisitions are forbidden to marauders who only join the 
army after the end of the war, and after the booty has been collected, 
ffAnd the portion that has been levied by way of requisition and not 
yet employed upon return to Moslem territory must go into the total 
booty to bo divided. It is only upon tho territory of the enemy that 
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these requisitions may be levied, fand also upon the space between the 
utmost Moslem habitations and the boundaries of our Empire. 

A lawful claimant may renounce his share in the booty, provided 
he is capable of administrating his property himself; oven if he happens 
to have been declared bankrupt. The only condition required is that 
he must declare his intention before the partition, for rather before 
the reservation of the fifth to be shared amongst those who have taken 
the booty. Such renunciation need not be expressed by each individual, 
but may be the intention of a whole troop. In no case may a member 
of the Prophet’s family renounce his claim to the share reserved to 
him; nor may one renounce one’s right to the equipment of a slain 
foe. A person renouncing his share in the booty is in the same position 
as one not present at the battle. The claim of a soldier who dies before 
receiving his share falls to his heirs. 

The booty becomes the property of those entitled to it only by the 
fact of distribution ; though before this they may take possession of 
it provisionally. Some jurists consider that right of property in the 
booty is acquired at the moment the booty is taken ; and others attribute 
to the distribution a retroactive force, which means that if the booty 
taken by a soldier is assigned him as his share, he is considered to have 
had full ownership of it from the moment he took it, whereas on the 
contrary supposition his right of ownership has never existed. The 
immovable property forming part of the booty is, so far as regards 
appropriation, regulated by the same law as movable property; even 
objects forbidden to Moslems, such as dogs, may be attributed to the 
person having a claim to them, and who wishes to accept them, provided 
he can make some profit out of them. If claims are made to forbidden 
things by several persons entitled to them, they must be equally divided 
between them ; and where this is impossible, the matter must be decided 
by casting lots. 

ffThc country of Sawad in Irak was conquered from the infidels 
and divided amongst the soldiers of the army, who afterwards made a 
gift of it to the state. It was then made walcaf in favour of the Moslem 
community ; and the annual land tax paid by the cultivators has become 
the rent. The revenue has been employed in the public interest. The 
country of Sawad extends in length from Abbadan to Haditha in the 
neighbourhood of Mosul, and in breadth from Kadisia to Holwan. 
[ffThe town and suburb of Basra, though included in the country of 
Sawad, is regulated by this law only so far as concerns one spot situated 
to the west of the Tigris and another situated to the cast of that 
river.] 

The city of Mecca surrendered to the Prophet by virtue of a 
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capitulation, and was not taken by assault; consequently its houses and 
cultivated fields remained in the full possession of tlicir inhabitants. 


Section 4 

An adult, sane Moslem may grant a safe-conduct or quarter to one 
or more enemies ; provided it is for a fixed number, and the act is done 
of his own free will, and not under any constraint. fThus a Moslem 
who is a prisoner of war amongst infidels, cannot grant a safe-conduct. 
But the law does not insist, for the validity of either safe-conduct or 
quarter, that any special words shall be used, provided the terms em¬ 
ployed clearly express the intention. A document may be drawn up, 
or the grant may be made by letter, provided only that the infidel 
whom one wishes to benefit is informed of it. A safe-conduct or a grant 
of quarter is null and void if the infidel declares that he declines it; 
for even if he does not formally accept it; but the acceptance may, 
however, if necessary, be expressed by signs. 

A safe-conduct or a grant of quarter cannot be given for a period 
exceeding four months ; only one authority admits a validity for any 
period less than a year. Moreover, the law requires that the grant 
should not prejudice the interest of the Moslems ; it is forbidden, for 
example, to grant a safe-conduct to a spy. On the other hand, the 
Sovereign should respect a safe-conduct or a grant of quarter duly 
obtained, so long as he has no reason to fear fraud or intrigue on the 
part of the infidel. A safe-conduct or a grant of quarter are purely 
personal, and cannot be transferred to the family or property of the 
infidel, whether these are still in the enemy’s territory, for the infidel 
has taken them with him ; all without prejudice to any special stipu¬ 
lations that may be made upon the subject. 

The law recommends a Moslem inhabiting an infidel country to 
emigrate, even though he may enjoy there the free exercise of his 
religion; and this emigration becomes obligatory if he is deprived of 
the exercise of his religion, and he possesses the means enabling him to 
emigrate. A Moslem made prisoner of war by infidels should endeavour 
to escape upon the first opportunity. If released unreservedly he may 
do the enemy all the harm he can even by means of an ambush. On 
the other hand, this is forbidden where he has accepted liberty in exchange 
for granting infidels a safe-conduct, or granting them quarter. Infidels 
endeavouring to accompany the prisoner must be repulsed, and if neces¬ 
sary, killed ; and it is forbidden to keep a promise to remain in the 
territory of the enemy, after being released on parole. 

Tho Sovereign may take one of the infidels into his service as a guide 
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to point out tlie way to some fortress, and promise him by way of re¬ 
compense some gift such as one of the young women to be made prisoners. 
Under these circumstances the woman must be given him if the fortress 
is taken in eonsequenco of the information supplied, fbut not if it is 
taken in some other manner. If the fortress is not taken the guide 
receives nothing. Some authorities allow him even then a reasonable 
remuneration in proportion to the service he has rendered ; unless there 
was an express stipulation that nothing would be due to him in case of 
failure. Moreover, the contract with the guide admits of the following 
distinctions :— 

1. Nothing is due to him if there is no young woman in the fortress ; 
01 if she was already dead at the time the contract was made ; or even 
if she died after this, but before the fortress was taken. 

2. The guide should be remunerated in some other manner :— 

(a) If the young woman dies after the taking of the fortress, but 
before being handed over to the guide. 

(b) If she embraces the faith, at any rate according to our school. 

The remuneration consists in a reasonable sum ; or, according to 

some authorities, in the value of the young woman. 


BOOK 58.—THE POLL-TAX 


CHAPTER L—GENERAL PROVISIONS 

Section 1 

When it is desired to impose a poll-tax upon infidels the following 
terms are employed :—“ I establish you upon Moslem territory,” or 
“ I grant you permission to live there on condition of paying a poll- 
tax, and submitting to our laws.” fit is necessary to stipulate the 
amount of the tax ; but it is not necessary to add a clause to the effect 
that the infidels must abstain from uttering insults against God, 
Mohammed, or Islam. Our school forbids stipulating for a poll-tax for 
a specified term ; and moreover an agreement to pay the tax is not com¬ 
plete unless it is formally accepted by the infidels. An infidel found 
upon Moslem territory, without any such agreement, who declares that 
he has come there either to hear the word of God, or as ambassador, or 
under a safe-conduct granted by a Moslem, has a presumption in his 
favour. This presumption is only rebuttable as to the safe-conduct. 

An agreement for the payment of poll-tax can be concluded only by 
the Sovereign or his deputy. The proposals of the infidels with regard 
to this must be taken into consideration, unless the person charged by 
them with the negotiation is a suspected person. Such an agreement 
may be come to only with Jews, Christians, and Fire-worshippers, pro¬ 
vided the peoples concerned already practised their religion before the 
mission of Mohammed, or at any rate at some uncertain date. This 
benefit extends also to those who think themselves in possession of books 
revealed to Abraham or of the Psalter of David ; it even extends, 
according to our rite, to individuals one of whose parents is an 
adherent of a religion founded upon some holy book, and the other 
an idolater. 

A woman, a hermaphrodite, a slave even when partially enfranchised, 
a minor and a lunatic are exempt from poll-tax. A lunatic, however, 
owes the tax, if he has only rare attacks of madness, e.g. once a month 
or once a year ; fas to a lunatic whose attacks are in rapid succession, 
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e.g. every day, lie owes payment of the lax only when his lucid intervals 
added together amount to a year. The son of an infidel subject of our 
Sovereign owes, upon his majority the same poll-tax as the other inhabi¬ 
tants of his country ; and as soon as he has paid it, the law assumes that 
a new agreement has been come to with him to this effect ; though, 
according to some authorities, the agreement effected with his father 
should be considered as ipso facto extending to him. Our school insists 
upon the payment of poll-tax by sickly persons, old men, even if decrepit, 
blind men, monks, workmen, and poor persons incapable of exercising 
a trade. As to persons who are found to be insolvent at the end of the 
year, the amount of the tax remains due from them until they become 
solvent again. 

No infidel may establish his domicile in the Hejaz, i.e. at Mecca, 
Medina, Yamama, or the villages situated in the suburbs of these sacred 
cities. Some jurists, it is true, allow that they may have their domicile 
on the side of the great roads uniting these towns. An infidel may not 
oven enter the Hejaz without the permission of the Sovereign, even to 
cross the country, under penalty of being taken to the frontier, and also 
of having to undergo punishment at the discretion of the court, if he 
acts knowingly. An infidel, however, who asks for permission to cross 
the Hejaz should obtain it if his journey is in the interest of Moslems, 
c.g. if he comes as ambassador or to import necessities for the in¬ 
habitants. But if he wishes to import other things the Sovereign 
may not permit it without levying a tax upon his goods and requiring 
him to leave within three days. Entry into the sacred territory of 
Mecca is absolutely forbidden to infidels, even as ambassadors. If a 
duly qualified ambassador should approach, the Sovereign or his delegate 
should go out to meet him and give him Audience upon the limit of the 
territory. An infidel who, in spite of the prohibition, enters the sacred 
territory and falls sick there, should be carried out to the boundary, 
even though this is likely to cause death ; and if he dies upon the sacred 
territory not only must he not be buried in it, but if the burial has 
already taken place the corpse must be disinterred. Where, on the 
other hand, it is not upon the sacred territory of Mecca, but in some other 
part of the Hejaz, there the infidel falls sick, and the carrying out of the 
body would involve great difficulty, it may be left at the spot where it 
is ; otherwise it must be immediately taken away. By virtue of the 
same principle the corpse of an infidel who has died in any other part of 
the Hejaz than the sacred territory of Mecca requires merely to be carried 
out beyond the limits of that province, where this can be done without 
too great inconvenience, but otherwise it may be buried in the placo 
where it is. 
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Section 2 

The minimum amount of the poll-tax is one dinar per person per 
annum; but it is commendable to raise the amount, if it be possible 
to two dinars, for those possessed of moderate means, and to four for 
rich persons. Infidels who promise payment of the tax at a higher rate 
are none the less liable for this higher amount, although they may 
subsequently discover that, strictly speaking, they need not havo 
promised more than the minimum of one dinar ; fand if they refuse to 
pay the amount agreed upon, they should be treated as people who fail 
to carry out their engagements towards us. An infidel who embraces 
Islam in the third year after the conquest owes poll-tax only for the two 
previous years, and not for the third ; and the same rule applies to the 
infidel who dies during the third year. In the latter case the amount 
duo by him is a debt owing by his estate in preference to the legacies, 
but ranking equal with other civil debts according to our school. In 
case of conversion or decease during the course of any year a proportional 
amount of poll-tax is due for that year ; according to one jurist nothing 
at all is due in these circumstances. 

An infidel who has to pay his poll-tax should be treated by the tax- 
collector with disdain; the collector remaining seated and the infidel 
standing before him, the head bent and the body bowed. The infidel 
should personally place the money in the balance, while the collector 
holds him by the beard and strikes him upon both cheeks. These 
practices, however, according to most jurists, arc merely commendable, 
but not obligatory, as some think. The latter forbid an infidel to com¬ 
mission a Moslem to pay the poll-tax for him, or to pay it by means of 
the transfer of a debt due to him by a Moslem, or to get a Moslem to be 
answerable for it. Most jurists, however, permit these usages. [For a 
collector to act in the manner here described is absolutely forbidden, 
and it is a grave error to declare it to be commendable.] 

The law recommends that the Sovereign should also stipulate that 
the infidels should as much as possible practice hospitality in regard to 
Moslem travellers passing through their country, all without prejudice 
to the legal minimum of the poll-tax. It is true that some jurists main¬ 
tain that this charge may be taken into account when it is desired to 
ascertain whether the infidels do pay the minimum, fin any case, 
however, the duty of hospitality must not be imposed upon the poor, 
but only upon the rich and those in the enjoyment of moderate means. 
When stipulating for the practice of hospitality the Sovereign should 
mention the number of guests each individual must receive, the men 
and their horses; the nature and the quantity of the food, as well principal 
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as accessory, due to each individual; and the forage for the animals. 
The guests should be lodged either in the church or in the synagogue 
or in the best uninhabited house in the place. The length of stay should 
be stipulated up to a maximum of three days. 

The Sovereign may accept the offer of the infidels to pay the charity- 
tax, instead of the poll-tax, provided that the interest- of the Moslems 
is not opposed to that.course ; and provided that the charity-tax paid 
by the infidels is double that of the ordinary charity-tax; that is to 
say that they pay two shahs for five camels, two 44 bent mahhad” for 
twenty-five camels, one dinar for twenty dinars , ten drahms for two 
hundred drahms, and a fifth instead of a tenth, f Moreover, the excess 
that the tax-payer may recover by giving two 44 bent makhad ” is not 
doubled in the case of an infidel; *but where the taxable property does 
not reach the minimum taxable a proportional charity-tax is not exacted. 
The charity tax levied in this way is legally considered as a poll-tax, and 
is so distributed. In consequence it follows that nothing is levied from 
persons who are for some reason exempt from poll-tax, e.g. women, even 
where their property reaches the minimum taxable. 


• “ Section 3 

The obligations which we undertake, when stipulating for a poll-tax, 
are as follows :—- 

1. To abstain from any hostile act against the infidels concerned ; 
that is to say that we are responsible for any damage illegally caused by 
us to their person or property. 

2. To protect them against attacks on the part of infidels not subject 
to our laws ; and also against other enemies, external and internal. 
This obligation, however, does not exist, according to some jurists, where 
the tax-payers do not fix their domicile amongst us, but occupy a separate 
territory. 

Infidels who by virtue of the poll-tax are subjects of our Sovereign 
must be forbidden to build churches or synagogues in a town founded by 
us and whose inhabitants embraced Islam of their own free will. As to 
places taken by assault the infidels must abstain, not from building new 
churches or synagogues there, fbut even from using for that purpose 
any such edifices as may be already there. Where, on the other hand, 
the country submitted by virtue of a capitulation, the following cases 
must bo distinguished :— 

1. If the capitulation is to the effect that the land shall be ours, but 
the infidels are to* remain there by title of hereditary possession, 
they may continue to make use of it; fbut if nothing is decided upon 
the subject of these edifices, they may not put them to that use. 
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2. If the capitulation is to the effect that the infidels continue to be 
owners of the land, they may not only continue to make use of their 
churches or synagogues, f but may oven build new ones. 

Some jurists merely recommend, but the majority declare it 
obligatory, that the infidels should be forbidden to have houses higher 
than those of their Moslem neighbours, for even to have them as high *, 
a rule, however, that does not apply to the infidels who inhabit a separate 
quarter. An infidel subject of our Sovereign may not ride a horse ; but 
a donkey or a mule is permitted him, whatever may be its value. Ho 
must use an ikaf, and wooden spurs, those of iron being forbidden him, 
as well as a saddle. Ho must go to the side of the road to let a Moslem 
pass. Ho must not be treated as a person of importance, nor given 
the first place at a gathering. Ho should be distinguished by a suit of 
coloured cloth and a girdle outside his clothes. If he enters a bathing- 
house where there are Moslems, or if he undresses anywhere else in their 
presence, the infidel should wear round his neck an iron or leaden neck¬ 
lace, or some other mark of servitude. He is forbidden to offend 
Moslems, either by making them hear his false doctrines, or by speaking 
aloud of Esdras or of the Messiah, or by ostentatiously drinking 
wine or eating pork. And infidels are forbidden to sound the bells of 
their ehurchos or of their synagogues, or celebrate ostentatiously their 
sacrilegious rites. 

When the infidels do not observe the conditions imposed on them, 
the agreement made with them remains none the less intact, but they 
must be forced from that time to fulfil their engagements moro strictly. 
It is only when they make war upon us, or refuse to pay the poll-tax or 
to submit to our laws, that the agreement is ipso facto broken, and we 
are freed from our obligations in that respect. When an infidel commits 
the crime of fornication with a Moslem woman, or makes her his wife ; 
or shows our enemies the places where our frontiers are exposed ; or 
seeks to turn a Moslem from the faith, or speaks insultingly of Islam or 
of the Koran, or defames the Prophet—ft he agreement, so far as it 
concerns him is ipso facto broken, provided that this penal clause has 
been expressly stipulated. *An infidel who breaks the agreement by 
armed force should be at once resisted and killed. An infidel who 
breaks the agreement in any other way cannot claim to be deported'to 
his own country; but the Sovereign may have him killed or reduced 
to slavery, or may pardon him or release him for a ransom, as may seem 
to him most advantageous. He cannot, however, be made a slave if 
he embraces Islam before the Sovereign decides upon his fate. fThe 
loss of a safe conduct, or of a grant of quarter, does not affect an infidel’s 
wife or children. An infidel who renounces the agreement made with 
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us, and asks to bo henceforth considered, as an enemy, has a right to be 
conveyod in safety beyond our frontiers. 


CHAPTER II.—ARMISTICES 

Tun Sovereign or his deputy has the right to grant an armistice to the 
infidels, in the case of the inhabitants of a country; in the case of the 
inhabitants of a town, the governor of the frontier province may also 
grant it. An armistice is permitted only when there is some advantage 
for the Moslems ; if, for example, we are weak in number ; or if money 
and munitions of war fail us; or if there is reason to hope that the 
infidels will be converted, or will offer to submit and pay poll-tax. An 
armistice which, though advantageous, is not caused by our weakness, 
may be agreed upon for four months ; *or more, provided it is for less 
than one year ; but if we are the weaker, a maximum period of ten years 
may be stipulated for. Where this maximum has been exceeded all 
jurists regard the armistice as valid for the legal period, and only the 
excess period to be illegal; but an armistice is invalid where no precise 
period has been stipulated for ; j*for where some illegal clause is included 
in it. It is considered, for instance, an illegal clause to stipulate that 
persons made prisoners of war by the infidel shall not be released ; or 
that infidels shall retain property they have captured; or that they 
shall pay a poll-tax of less than one dinar per person ; or that we shall 
pay them tribute, etc. On the other hand, it is quite lawful that the 
Sovereign, when granting an armistice should reserve the right of re¬ 
commencing hostilities when he pleases. In any case the Sovereign 
should abstain from committing any act of hostility so long as the 
armistice lasts ; he should not begin again to wage war until after the 
legal expiration of the armistice, unless the infidels themselves terminate 
it by an explicit and formal declaration, or by again taking up arms, or 
by giving information to our enemies as to the places where our frontiers 
are exposed, or by killing a Moslem. At the end of the armistice one 
may attack the enemy immediately, either by day or by night. The 
armistice is broken as to all the infidels if some of them take up arms 
again, unless the others oppose it by words or actions. If these latter 
prove that they do not wish to break the armistice, and separate from 
those who are recommencing hostilities, and inform our Sovereign that 
they intend to keep their engagements, the armistice remains intact so 
far as they are concerned. All this, however, does not prevent the 
Sovereign from revoking the armistice at any moment, if ho has reason 
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to fear that the infidels have only consented to it in order to weave some 
intrigue ; in this case those who have established themselves in our 
country upon the faith of the treaty must bo conveyed to the frontier. 
Put the Sovereign must never revoke an armistice upon ill-founded 
suspicions. 

In an armistice one may not promise to tho infidels the oxtradition 
of a Moslem woman who has taken refuge with us ; an infraction of this 
rule renders illegal not only the clause but the whole treaty. *Even in 
a case where one has stipulated the extradition “ of all the refugees/’ or 
said nothing about extradition, it is not necessary to restore to her hus¬ 
band the dower of a woman who has taken refuge with us. Extradition 
is also illegal in the case of a minor, a lunatic, and, according to our 
school, a slave or a free man who has no near relatives on the father’s 
side. If a refugee has such relatives, the extradition may take place 
only upon their demand ; but if the refugee has some power over the 
person who demands the extradition, and can consequently return to 
us when he pleases, extradition is lawful even upon the demand of some 
person not a near relative on tho father’s side. Extradition consists in 
our ceasing to retain or to protect the individual claimed; but tho 
Sovereign should never force him to return to his country. The 
individual is free to remain amongst us ; and he may, if necessary, in 
the exercise of his right of legitimate defence, kill with impunity any one 
who seeks to take him. Wo may exhort him to resist, but may not 
formally counsel him to kill the person who seeks to take him. A 
stipulation that the infidels should surrender apostates from us is lawful 
and should be faithfully executed by them, under penalty of tho 
armistice being considered ipso facto broken; *t-hough it may also be 
stipulated that apostates shall not be extradited. 






BOOK 51)—HUNTING AND SLAUGHTER OE 

ANIMALS 


Section 1 

In order that one may lawfully oat of the flesh of animals suitable for 
the nourishment of the body, the neck should be cut if possible either 
in the upper or the lower part ; where this is impossible, as in hunting, 
it is enough to cause some mortal wound. Flesh of animals otherwise 
slaughtered is forbidden to Moslems ; moreover the butcher and the 
hunter should be Moslems, or at any rate belong to those religious 
persuasions among whom Moslems may choose their wives. One may 
also eat of the flesh of an animal killed by a female infidel slave, pro¬ 
fessing a religion founded upon some holy book, although she cannot 
become the wife of a Moslem. The law forbids to eat of the flesh of an 
animal slaughtered or killed in hunting by a Moslem with the assistance 
of a fire-worshipper ; but where the Moslem and the fire-worsliipper 
have both set their dogs or fired upon a piece of game, and it is the 
Moslem’s dog or arrow that has killed it, before the other’s dog or arrow 
reached it, this game may lawfully be eaten. It is the same where the 
game was not killed immediately, but left for dead upon the spot. 
Where, on the contrary, it is the fire-worshipper who has out-distanced 
the Moslem under these circumstances, or where they have both 
wounded the animal without causing immediate death, the flesh is 
forbidden. It does not matter then whether they wounded it at the 
same moment, or one after the other, or if they do not know which wound 
was the first. An animal is lawfully killed by a minor, *even though he 
may not have attained the age of discernment; *by a lunatic ; *or by 
a drunkard ; but it is blamable for a blind man to undertake doing so ; 
|and hunting both by shooting and by coursing, is rigorously forbidden 
him. 

Fish and locusts may be eaten, even if they have died a natural death, 
or been killed by a fire-worshipper ; fand the rules about slaughtering 
do not apply cither to worms in food, such as vinegar and certain fruit, 
provided that these worms are swallowed with the food in which they 
occur, |And one may, strictly speaking, kill a fish by cutting it in pieces, 
or swallowing it alive ; though these cruelties are always blamable. 
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When one fires at a piece of game, or a fugitive camel or sheep, or 
when one lets loose upon these animals a hunting beast or a bird of prey, 
and when in this way they are wounded and die in a few moments, the 
ilesh may be eaten although the neck has not been cut. A domestic 
animal that has fallen into a well where its neck cannot be cut is subject 
to the same law as the fugitive camel, [f One should not kill a domestic 
animal fallen into a well by letting loose upon it a hunting dog, at any 
rate it has been so established by Er Royani and Esh Shashi.] 

An animal may not be killed in any other than the ordinary way if it 
is easy to run after it and catch it, or to do so by the help of another 
person. In any case the law requires that a fugitive domestic animal, 
or one fallen into a well, should receive a mortal wound ; and some 
jurists even maintain that the wound should cause immediate death. 

One may lawfully eat of a piece of game killed by means of an 
arrow, or of a hunting dog, or of a bird of prey, if one only reached it 
at the moment it ceased to live, or even after its death, and so could not 
give it the couj? de grace, and it died of the wound it had received. This 
is, however, on condition that it is not the hunter’s fault that he was 
unable to deal the animal the decisive blow, c.g . if it was dead before he 
could draw his knife, or before he could get hold of it so as to kill it. 
Consequently, an animal killed while hunting in the manner we have 
just described is forbidden, if the hunter by his fault has let it die of the 
wound it received, although this wound was not immediately mortal, 
c.g . if he went out hunting without his knife, or if he let another hunter 
take it, or if the knife was firmly fixed in the sheath. When one fires 
upon a piece of game so as to cut it in two, the flesh of each half may 
lawfully be eaten; and even when a member of the animal’s body has 
been cut in this way, both this member and the rest of the body may 
be eaten, provided the wound was immediately fatal. But if the 
wound did not immediately cause death, so that the animal has had to 
be killed either in the normal way, or by giving it a second and decisive 
blow, the rest of the body may be eaten, but not the member cut by the 
original wound. Only where it is impossible to give the animal a decisive 
wound or to kill it in the ordinary way may all the body be eaten. Some 
authorities, however, consider that the cut member is prohibited even 
in these circumstances. 

The slaughtering of any animal that has been in one’s power is effected 
by cutting the larynx and the oesophagus ; it is commendable to cut 
also at the same time the two jugular veins. To slaughter an animal 
by cutting the nape of the neck is forbidden ; and the flesh of an animal 
so killed may be oaten only if the butcher perceives his error and cuts 
at once the larynx and the oesophagus, before the animal ceases to live. 
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Nor may one oat tho ilesli of a fox that lias been killed by introducing a 
knife into the ears, as some hunters do in order not to spoil the skin. 

The Sonna has introduced the following practices relative to the 
slaughtering of animals :— 

1. Camels are killed by cutting the throat near the chest; in the 
case of bullocks and small cattle the throat is cut higher up ; though, 
strictly speaking, one may do the opposite of this. 

2. Camels are killed standing upon their four legs ; as to bullocks 
and small cattle, they are made to lie upon the left side, the right foreleg 
being free and the three others strongly bound. 

3. The slaughtering knife is sharpened. 

4. The animal’s head is turned in the direction of the holy temple of 
Mecca. 

5. One should pronounce the formula, “ In the name of God,” and 
invoke His blessing upon the Prophet ; but one should never say, “ In 
the name of God and of Maliommed,” as do some of the faithful. 


Section 2 


Tor the regular slaughtering of animals that one has had in one’s 
power, and for the hunting of animals that one has not had in one’s power, 
one may lawfully use any instrument for cutting, suitable for causing a 
wound, without caring whether it is an instrument of iron, copper, 
gold, wood, reed, stone, or glass ; provided it is not of horn, ivory, or 
bone. The law forbids the eating of the flesh of animals killed by an 
instrument for bruising, or for both bruising and cutting, such as a ball, 
a lash, an arrow without a point, and not sharpened, an arrow and a 
ball together, or an arrow whose point and shaft have both dealt a mortal 
wound while the game was in motion. The same principle prevents one 
eating the flesh of animals strangled in a hunter’s net, or of an animal 


wounded by an arrow and fallen from some height and killed by the fall. 

Hunting by coursing is lawful, either with hunting beasts or by birds 
of prey ; as e.g . with a dog, a cheetah, or a white or ordinary falcon, 
provided that these animals are trained to remain quiet upon their 
master’s order, to attack the game the moment they are let loose, and 
to seize it with their claws or their teeth without eating it. *This last 
condition, however, concerns only birds of prey and not dogs, etc. Its 
training must have accustomed the beast to hunting so that one may 
be sure that it will not eat the game. Where the hunting beast devours 
the game in spite of this, the flesh is prohibited, and the beast must be 
trained again. It matters little if the beast licks the blood of its prey. 
As to the part of the body rendered impure by tho dog’s bite, it need 
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merely bo washed with water and sand, in order to become lawfully 
edible. It is not necessary to take out and throw away this part of the 
body. *It is also lawful to eat a piece of game attacked by a hunting 
beast or a bird of prey and killed by the beast’s weight or the force of 
the fall. 

The law forbids eating— 

1. A piece of game wounded by a knife dropped from tho hand by 
accident. 

2. A sheep that has rubbed or knocked against a knife held in the 
hand, so that the throat is cut, even though both larynx and oesophagus 
may be cut through. 

3. A piece of game pursued and killed by a dog of its own accord ; 
even though the master, seeing the dog started, may have urged it on. 

On the other hand, the game is lawfully killed where an arrow reaches 
it driven accidentally by the wind ; fthough its flesh is forbidden if the 
arrow has been drawn at random, to test it, or upon some object, and 
then driven by the wind upon tho game so as to kill it. A person who 
fires upon a piece of game that he took for a stone, or upon a troop of 
gazelles of which he hit only one, may eat of the flesh of the slain animal. 
fAnd similarly, if lie fires upon a particular pieco of game and kills 
another. When a dog let loose upon a piece of game flies away out of 
sight of the hunter, and the game is afterwards found dead, the law 
forbids that it should be eaten. *The same principle requires one to 
abstain from eating the flesh of a piece of game that has escaped from 
the hunter’s sight after he has wounded it, and the body of which has 
only been found later. 

Section 3 

A hunter becomes owner of the game he has seized in his hand, or 
upon which he has inflicted an immediately mortal wound, or which he 
has rendered incapable of defending itself or of escaping, or whose 
wings he has broken, or which he has taken in a net placed for that 
object, or which he has driven into a place from which it cannot escape. 
1‘The owner of a piece of land has not yet acquired the ownership of a 
piece of game that comes upon his land and remains in the mud, etc., 
until he actually takes possession of it. The ownership of the game, 
once acquired, remains until the animal escapes, by its own effort or by 
the act of the owner. Thus a pigeon perched upon another person’s 
dove-cot should be restored to the owner, and where the pigeon is so 
mixed up among the other pigeons of the dove-cot that it can no longer 
be distinguished, then neither the owner of the dove-cot where it is, nor, 
the owner of the pigeon, can by sale or gift transfer the ownership of 
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any of tho pigeons of the dove-cot ; •(‘though such a transfer, made by 
the owner of the pigeon to the owner of the dove-cot is perfectly valid. 
The owner of the pigeon and that of the dove-cot can, moreover, jointly 
transfer the whole of the dove-cot and pigeons to any ono else, provided 
that the number of the pigeons is known, and that they are all of the 
same value. 

Where two persons fire, one after the other, upon the same piece of 
game, and both wound it, the following cases must be distinguished :— 

1. If the second hunter causes the game a wound immediately 
mortal or so serious as to render tho animal incapable of defending itself 
or of escaping, it belongs to him. In this case the wound given by the 
first hunter is of no consequence. 

2. If the wound caused by the first hunter is immediately mortal 
or so serious as to render the animal incapable of defending itself or of 
escaping, the game belongs to him unless the wound caused by the second 
hunter cuts the larynx and the oesophagus. In these latter circumstances 
tho game belongs to the second hunter, and may bo lawfully eaten pro¬ 
vided he pays the first hunter damage for having killed the game which 
the first hunter had already secured. If tho second hunter kills the game, 
already incapable of defending itself or of escaping, not by cutting tho 
larynx and oesophagus but in some other manner, or if he gives it a wound 
not immediately mortal in itself, but fatal in combination with the 
provious wound, the flesh of that game is forbidden. But tho second 
hunter must pay the first its value. 

Where the two hunters fire at the same time and wound tho game, 
either in some way immediately fatal, or so seriously as to render it 
incapable of defending itself or of escaping, the game belongs to them 
both in common. If only one of the two caused the wound in question, 
the game belongs to him.. But our school forbids that the game should 
be eaten if one of the hunters causes a wound immediately fatal, and tho 
other a wound rendering it incapable of defending itself or of escaping, 
and it is not known which of tho two wounds was given first. 



BOOK 60 .—SACRIFICES 


Section 1 

The Sonna lias introduced the custom of sacrifices that are obligatory 
only for the person who has imposed them upon himself as a duty. The 
Sonna prescribes moreover to him who would immolate a victim upon the 
tenth day of the month Zul Hejja not to cut his hair or his nails before 
completing this act of devotion, and to discharge the duty in person, or 
at least be present. One cannot immolate by way of sacrifice any othor 
animals but camels, bullocks, and small cattle ; and the camels must have 
attained their sixteenth year, the bullocks and goats their third, and the 
sheep their second. It matters little if the animal be male or female or 
castrated. Though a camel or a bullock suffices for seven persons, and 
one head of small cattle for one person only, it is preferable to immolate 
a camel on one’s own account, a bullock taking the second rank, a sheep 
tho third, and a goat the last. Seven head of small cattle are preferable 
to a camel. It is commendable to immolate a singlo head of small cattle 
on one’s own account, rather than to join with others in immolating a 
camel. Tho animal sacrificed should bo exempt from defects that pre¬ 
judice the quantity or quality of tho flesh ; one cannot take a thin 
animal, or one attacked by rabies ; or an animal wanting an ear or an 
eye ; or a lame, sickly or manifestly mangy beast. But there is no 
objection to immolating an animal that is but slightly affected by ono 
of these physical defects, or one that has lost its horns, or one that has 
its ears split, tom, or pierced. 

[fAs to mange, it is enough that the animal should be affected by it, 
to however slight an extent, to render it unsuitable for sacrifice. This 
is Shafii’s personal opinion.] 

The hour of sacrifice on the occasion of the pilgrimage, on the pre¬ 
scribed day called yaum en nalir, is that when the sun has reached the 
height of a lance, after which one must still pray two rakas and listen to 
two short sermons before proceeding to the ceremony. It must be 
finished by the last of the three following days, called ay yam at taslirik , 
at sunset. [It is merely preferable, but not obligatory, that the sun 
should have risen to such and such a height ; for, strictly speaking, one 
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may proceed to the ceremony as soon as the sun has risen and the time 
necessary for the ralias and the sermons has elapsed.] 

The believer who has made a vow to immolate a particular animal 
by saying, “ By God, I undertake to immolate such-and-such an animal, 5 * 
must keep his engagement at the hour prescribed ; but if the animal 
dies before this he owes nothing unless he killed it himself. In the latter 
case he must buy another animal of equal value and sacrifice it. On 
the other hand, the believer who vows to sacrifice an animal, and after¬ 
wards specifies a particular beast, must keep his engagement at the hour 
prescribed ; fbut if the animal dies the original vow still remains 
obligatory. 

The act of immolation should be accompanied by an intention; 
except in case of a particular victim, for where one has already uttered 
the words, “ This animal will serve for my sacrifice. 55 A person who 
does not perform the sacrifice himself may express his intention either 
at the moment he gives the animal to his agent or when the latter 
proceeds to the immolation. 

The sacrificer may himself eat the flesh of a supererogatory victim, 
or give it to his guests, even though the latter may bo rich enough to 
pay for their own meal; in this latter case, however, they may not lie 
permitted to take away any of the flesh. For one’s private table one 
may only dispose of a third, or, according to one authority, of a half, of 
the flesh. The rest, or, better still, the whole, should be given to the 
poor ; with the exception, however, of one or two mouthfuls which must 
always be eaten as a sacrament. As to the skin one may either give it 
away or make use of it oneself, as one chooses. In the case of an 
obligatory sacrifice a believer has a right to eat the whole of the victim, 
as well as the young of the animal immolated, which, though it has a 
separate existence, follows the same rule as its mother. Milk left in 
the udder of the animal may be drunk. 

A slave may not sacrifice. If his master authorises him to perform 
such act of devotion, it is in his master’s favour. Even a slave under¬ 
going enfranchisement by contract may not sacrifice without his master’s 
consent. Nor may one immolate a victim for a third party without 
his consent; nor for a deceased person who has not so directed in his 
will. 

Section 2 

The Sonna has also introduced the practice of a sacrifice upon the 
occasion of the first shaving of a child’s head. This sacrifice consists 
of two shahs for a boy, and one shah for a girl; it being of course under¬ 
stood that the victim is subject to the already mentioned prescriptions 
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as regards age, absence of physical defects, and also as to the permission 
of eating the flesh or giving it to other persons to eat . 

The Sonna requires for this sacrifice in particular— 

1. That the victim should be cooked without breaking the bones. 

2. That it should be immolated upon the seventh day after the birth 
of the child. 

3. That on the same day the child should be given a name. 

4. That the child’s head should be shaved after the sacrifice ; and tho 
weight of the hair in gold or silver given to the poor. 

5. That the first call to prayer should be uttered into the child’s ear 
immediately after birth. 

6. That its palate should be rubbed with dates. 




BOOK 61 .—EATABLES 


All manner of fish may serve as lawful nourishment, however they have 
been killed or if they have died a natural death ; f and it is the same with 
aquatic animals that are not fish properly so called. Some authorities, 
however, maintain that aquatic animals not comprised under the 
denomination of fish cannot be eaten; others consider that this 
depends upon whether their terrestrial namesakes are eatable or not. 
Consequently neither the dog-fish nor the sea-hog can be eaten any 
more than a dog or a pig. Amphibians such as frogs, crayfish, and 
serpents are all forbidden food. 

Amongst animals living only upon the land, the flesh of which may 
lawfully be eaten, may be mentioned cattle belonging to the camel, 
bovine, caprine, or ovine race ; one may also eat the flesh of the horse, 
the antelope, the onager, the gazelle, the hyaena, the African lizard, the 
hare, the fox, the jerboa, the fennec and the sable. On the other hand, 
the law forbids eating the mule and the domestic ass ; all quadrupeds 
and birds that have means of defence such as claws and talons, e.g. the 
lion, leopard, wolf, bear, elephant, monkey, falcon of any kind, vulture, 
and eagle ; fas well as the jackal and wild cat. fPorbidden also is any 
animal which it is recommended to slay, such as a serpent, scorpion, 
Egyptian crow, kite, rat, and in general any carnivorous animal, and 
even the rakhama and the baghath. fThe harvest crow may lawfully 
be eaten ; but not the parrot, nor the peacock. One may eat the 
ostrich, crane, duck, goose, fowl, pigeon—by which term is legally 
understood any bird that drinks by sucking in the water and that coos— 
sparrow of any colour and species, e.g. nightingale, bull-finch, starling ; 
but one may not eat swallows, ants, bees, flies, nor any kind of vermin, 
such as beetles or worms. All animals born of an animal that can be 
eaten and of one that cannot are forbidden. 

As to those animals about which the law makes no express provision, 
they can be eaten if well-to-do and respectable Arabs eat them under 
ordinary circumstances ; but one must abstain from food that such 
persons regard with abhorrence and eat only in time of famine. Where 
there is a doubt as to the proper name by which an animal should be 
described these same persons should be consulted. If even they do not 
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know the proper name of it, it may be called by the name of the animal 
that is like it. 

An animal of any kind is forbidden as food if it eats ordure, and its 
skin shows traces of this habit. According to others, however, the use 
of such an animal’s skin is merely blameworthy, [f This latter doctrine 
seems to me to be preferred.] The flesh of such an animal may, however, 
be eaten when the skin has lost its repulsive quality, through the animal 
being fed for some time on pure and wholesome food. 

It is also forbidden to make use of provisions that have become 
impure, at least where it is impossible to purify them, or to cut away 
the contaminated portion, as in the case of liquids, such as vinegar or 
liquefied date syrup. This principle is carried so far that it is considered 
blamable to eat food obtained as the wages of some impure labour such 
as applying leeches or sweeping a house. Such eatables are given, in 
conformity with the Sonna, to slaves and beasts of burden, not to free 
men. A foetus found dead in the body of an animal killed in accordance 
with the precepts of the law may serve as lawful nourishment. 

Any one who fears that he will die of inanition, or at least fall 
dangerously ill, should mako use of any sort of eatable, oven those most 
rigorously forbidden, if there is a hope of saving his life by so doing. 
According, however, to other authorities an individual who fears death 
from inanition is never obliged to eat forbidden food, ho is merely 
permitted to do so ; and if he has near by him eatables that are for¬ 
bidden, he may in no case partake of more forbidden food than is 
absolutely necessary to keep him alive. Where there are no eatables not 
forbidden within reach, he can, according to one authority, oat forbidden 
food until he is replete ; *but most jurists insist that no more may be 
taken than is absolutely necessary to keep one alive, unless one fears 
death if the appetite is not completely satisfied. In case of urgency 
one may even eat a human corpse, or kill an apostate or an infidel not 
subject to Moslem authority in order to eat him ; but one may never 
kill for this purpose an infidel subject of a Moslem prince, or an infidel 
minor not so subject, nor an infidel who has obtained a safe-conduct, 
[fin case of urgency one may kill and eat even a minor or a woman 
among infidels not subject to Moslem authority.] 

A person suffering from hunger who can only find eatables belonging 
to an absent person, has a right to take them on condition of restoring 
their equivalent in kind or money ; but the owner of eatables who has 
immediate want of them himself, is not obliged to share them with 
another suffering from hunger who asks him to do so. Such a sacrifice 
is even forbidden unless it is a Moslem who makes the request. But 
the person who is not in immediate want of his own provisions should 
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give to another who asks for food, saying he is suffering from hunger, 
provided that other is either a Moslem or an infidel subject of one of 
our princes ; and in case of a refusal the owner may even be forced to 
comply, under menace of death. Those who use their right to take 
another’s provisions should restore the value immediately, if they have 
money with them; but otherwise they should be allowed time for 
payment, f A person who gives nourishment to a really famished per¬ 
son, without stipulating for any recompense, is considered to have acted 
from generosity, and can claim nothing for it. A person suffering from 
hunger who finds a corpse, and at the same time eatables not forbidden 
but belonging to another, should, according to our school, eat the corpse, 
rather then take the eatables that do not belong to him. Our school 
extends this rule even to a person in a state of Hiram who finds upon the 
sacred territory a corpse and a piece of game that he could kill if hunting 
were not forbidden him. j*The law forbids a Moslem to cut off a limb 
of his body and eat it. [fThis act is lawful if one is upon tho point of 
dying of inanition and cannot find even a corpse to eat, and has a better 
chance of remaining alive by cutting off a bodily member than by 
braving hunger. But one may in no case cut off a limb of one’s own 
body in order to nourish another person, nor cut off the limb of another 
person under one’s protection in order to nourish oneself. 


BOOK 62 .—RACING AND SHOOTING COM¬ 
PETITIONS 


The Sonna permits challenges to racing matches or shooting com¬ 
petitions even for a prize. The shooting may lawfully be effected not 
only with arrows, but according to our school also with javelins, lances, 
stones, balisters, or other weapon of war. On the other hand, the law 
forbids challenges to a game of mall on horseback, throwing the ball, 
swimming, chess, or the game of rings ; it forbids also challenges to 
certain bodily exercises, such as standing upon one foot; and challenges 
to certain games of chance, as, for instance, guessing the number of the 
objects held closed in the hand. The law allows challenges as to horse 
races, *and even as to races of elephants, mules or donkeys ; ^challenges 
are forbidden only in case of a flight of birds, or of a fight. 

Challenges to racing matches or shooting competitions become 
obligatory on both sides once they have been accepted ; neither of the 
parties can then cancel the agreement of his own accord without the 
other’s consent. A person who accepts a challenge cannot withdraw 
from it, either before acting in prosecntion of it or after. And neither 
the conditions of the challenge, nor the prize, can be altered in any 
way after it has been accepted. 

Essential conditions for a challenge to a racing match are— 

1. That both parties are acquainted with the place of departure and 
the goal of the course. 

2. That each has an equal chanco with regard to the line travelled 
and the distance. 

3. That it is a matter of certain specified horses, belonging to certain 
specified persons. 

4. That it is possible for either party to reach the goal first. 

5. That both know the amount of the prize. 

The prize may be offered by one of the parties or by a third person, 
e.q. the Sovereign. In this last case it is offered in the following words 
“ To whichever of you two whose courser arrives first I will give a 
draft upon the Treasury for so much,” or “ I will pay so much.” A 
prize offered by one of the competitors is in these terms: “ If you win 
this race I will pay you so much,” and one may if one likes add, “ and 
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if I win you need not give me anything.” The parties are forbidden to 
offer each other an equal prize, unless a third competitor takes part in 
the race, without any wager, and his courser is strong enough to rival 
the coursers of the two parties who have challenged each other. In 
this last case, however, the law admits the following distinctions :— 

1. If the third courser, whose master has offered no prize, reaches 
the goal first, his master takes the wagers of both the other competitors. 

2. If the coursers of the parties who gave the challenge beat the third 
courser, or if the three arrive together at the goal, no one pays anything. 

8. If the third courser reaches the goal at the same time as one of 
the others, the master of the latter keeps his wager and divides that of 
the one who has lost with the master of the third courser. 

4. If the courser of one of the parties who gave the challenge wins 
and the courser of the third party comes in second, jthe owner of the 
winning horse takes the wager of the other challenging party. 

Where three or more persons challenge one another, the agreement 
becomes illegal if the second party stipulates for a prize equal to that of 
the first ; fbut if the price stipulated by the second person remains 
lower than that which the first reserves to himself in case of success, the 
validity of the contract is admitted. 

In a camel race the animal whose shoulder first reaches the goal wins 
the prize ; in a horse race the result depends on whether the neck reaches 
the goal; according to some authorities victory is always decided by 
the forefeet reaching the goal. 

In a shooting competition it is necessary to stipulate in advance— 

1. Whether it is of the kind called mobadara , where the prize is gained 
by whoever first hits the mark a certain number of times ; or of the kind 
called mohatta, whore the winner is the man who first hits the mark a 
certain number of times in excess of his rival. 

2. The number of times each person may fire, as a maximum ; and 
the number of times he must hit the mark. 

8. The distance, the length and the breadth of the target, except in 
case of a habitual known shooting range. 

4. What is meant by “ hitting the target.” Thus it may be agreed 
that it is enough to hit the target without leaving a mark, or that the 
projectile must pierce the target without necessarily remaining fixed 
in it, or that it must remain so fixed, or that it must traverse it. Where 
not otherwise specified the first of these arrangements is assumed to 
have been come to. 

The prize at a shooting competition is subject to the same rules as 
in the case of a racing match, both as regards the cases in which it 
is permitted to be offered, and as regards the conditions that must be 
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satisfied. But it is not necessary to use certain particular bows and 
arrows, and a clause to that effect would even be null and void. Thus, 
at any moment a bow or an arrow may be changed for another of the 
same sort ; and any stipulation interfering with this liberty to change 
would cause the agreement to become illegal. *It is necessary to stipu¬ 
late in advance which of the competitors is to shoot first. 

Where a great number of competitors wish to take part in the shoot¬ 


ing match, it is lawful for two of them to be chosen as chiefs, and for 
those in their turn to choose the shooters who will form their troop ; but 
the law does not permit this to be decided by casting lots. When one of 
the chiefs has placed in the number of the shooters some one he supposed 
had come to take part in the shooting, but who appears later to have 
been present at the contest merely by chance, the choice is null and void 
as regards that individual, and one of the competitors in the rival group 
must abstain from taking part in the shooting. As to the other in¬ 
dividuals chosen to make up the two groups, there is the same 
divergence of opinion as upon the subject of the combination of an 
illegal with a valid contract ; but if it is admitted that the choice of the 
others remains intact, each competitor should be given a right of 
option, as to whether he desires to adhere to the agreement or to with¬ 
draw from it. Even where all declare that they wish to continue the 
shooting, the agreement is iyso facto dissolved, if no agreement can be 
come to as to which person shall be eliminated for the individual wrongly 
chosen by the chief of the opposite troop. In this sort of shooting the 
prize is shared among the winners in proportion to the number of times 
they have each hit the mark ; or, according to other authorities, in 
equal parts. 

When special stipulations are made as to what is to be understood 
by “ hitting the mark,” arrows that do not hit it in the manner agreed 
upon do not count ; but it is of no consequence if the shooter when 
discharging the arrow breaks the bow-string or the bow, or if the arrow 
hits the mark only by glancing off from some object, unexpectedly 
presenting itself between the shooter and the target. Even where the 
wind carries the target away after the arrow has sped, it must be con¬ 
sidered to have hit the mark, if it touches the place where the target 
was at the moment it left the bow. Arrows that miss the mark, either 
because they glance off from something, or because the target is carried 
away by the wind, are not counted in favour of the opponent. But 
if it is agreed that an arrow must remain fixed in the target, an arrow 
that pierces it and remains lixed there may be counted, oven though 
it afterwards falls out. And it is the same with an arrow that does not 
pierce the target, because it hits it at some'spot of exceptional hardness. 


BOOK 03.—OATHS 


Section 1 

An oath creates an obligation for the person uttering it only when there 
is invoked one of the attributes or qualities of God, e.g. in the phrases 
“ by God,” “ by the Master of all created things,” “ by Him that lives 
and never dies,” “ by Him in whose hand is my life,” and in general for 
all expressions employed to designate the supreme being. When one 
makes use of one of these expressions one may not add a reservation 
to the effect that one did not intend to take an oath ; but if one makes 
use of an expression which, though it may be used to designate God, 
may also be used of a human being, such a reservation may be added. 
Such expressions are “ the merciful,” “ the creator,” “ the nourisher,” 
“ the lord,” etc. Expressions that are strictly applicable both to God 
and man, such as “ being,” “ he who exists,” “ the wise,” or “ he who 
is in life,” constitute an oath only where such is the intention of the 
person using them. The use of one of the qualities of God as a sub¬ 
stantive, e.g. “ by the greatness of God,” “ by His glory,” “ by His word,” 
“ by His majesty,” “ by His knowledge,” “ by His power,” or “ by His 
will,” constitute an oath if one had not the intention of designating the 
knowledge, power, etc., that emanate from him upon men. Thus the 
expression “ by the hakk of God ” implies an oath where the word 
hakk is used in the sense of “ justice ” ; but not where it is used in the 
sense of “ law,” for then it means the religious ceremonies of which God 
may exact the accomplishment as His right. Arabic prefixes, denoting 
an oath are bi , iva, ta; it being understood that the prefix ta is only 
employed with the noun Allah ; in default of these prefixes the noun 
Allah , without distinction between the nominative, the accusative, 
and the genitive, implies an oath only where such is the intention of 
the person using it. The words, “ I swear ” or “ I will swear,” “ I take 
oath ” or “ I will take oath by God that I will do such and such a thing,” 
constitute an oath whether such is the intention or whether they are 
pronounced without any special intention. Only when one formally 
declares that one did not intend to make an oath, but merely to state 
a present or future fact, one has a presumption in one’s favour that one 
merely intended to state that fact, and nothing more, and to stato it in 
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explicit terms, according to our school. He who says to some one, 
“ By God, I implore you,” or “ By God, I ask you to do such-and-such a 
thing,” has taken an oath if such was his intention ; but it is no oath if 
he says, “ If I did that I am a Jew,” or “ I abjure Islam,” whatever his 
intention may be. And it is the same where, without thinking of their 
meaning, one utters words which necessarily imply an oath. But it is 
of small consequence whether one uses the past tense or the aorist. 

It is blamable to take an oath that has not for its special object a 
work pleasing to God. A person commits a grave sin who takes an 
oath to neglect an obligatory act of devotion, or to accomplish some 
forbidden act. In such case he must perjure himself and have recourse 
to expiation. And the Sonna prescribes expiation to any one who swears 
to abstain from some commendable act, or to accomplish a blamable 
action ; but in the case of some indifferent act one may have sworn to 
refrain from or to accomplish, it is always better to keep one’s oath. 
Some authorities, however, prefer even then that a person should perjure 
himself and have recourse to expiation, on the principle that any oath 
is blamable when its object is not some work certainly pleasing to God. 
Where the expiation does not consist in a fast, one may acquit oneself 
of it in anticipation, before perjuring oneself, in all cases where such 
perjury is lawful; and even, according to some authorities, where it is 
forbidden, [fl adopt the doctrine of the latter.] 

By virtue of this principle one may acquit oneself of an expiation 
due for injurious comparison, before resuming cohabitation; or of 
one due for homicide before the death of the victim; and one may 
perform the expiation prescribed for the non-fulfilment of a vow before 
that non-fulfilment has occurred, provided that the vow consists merely 
in a money obligation. 

Section 2 

A person who owes expiation for perjury may at his choice either 
enfranchise a slave, of the same quality as one enfranchised to expiate 
an injurious comparison, or give to each of ten indigent persons a model 
of vegetables, forming the principal nourishment of that locality, or 
clothe them by giving them, e.g. a shirt, a turban, or a cloak, but not 
boots, a pair of gloves, or a belt. The law does not require that the 
person receiving the clothes must bo able to wear them ; and one may 
give a short pair of trousers to a tall individual, and garments of cotton, 
linen, or silk indifferently to a man or to a woman, and such old clothes 
as have not quite lost their utility. A person who cannot perform his 
oxpiation in one of these throe ways must fast for three days, *not 
necessarily consecutive *, but where this incapacity of performance is 
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only temporary, as when lie lias property elsewhere, he should wait 
until the means of performing his expiation reach him, rather than have 
recourse immediately to a fast. It is understood that a slave cannot 
impose upon himself a pecuniary expiation, unless his master supplies 
him with the provisions and clothing necessary for acquitting himself 
of his obligation, and unless it is admitted that he may become owner. 
In default of such liberality on the master’s part, or when it is not 
admitted that the slave can ever become owner, and consequently 
donator, the slave must in all cases have recourse to a fast, provided 
that this act does not prejudice his work or his health. And in this case 
the fast can take place without the master’s special authorisation only 
when he has authorised the slave to take the oath and then avoid its 
fulfilment. But where, on the other hand, these two acts have taken 
place without previous authorisation the master may object to a fast 
prejudicial to the slave’s work or health, f Where the master has 
authorised his slave to swear but not to forswear, or vice versa , it is the 
authorisation or want of authorisation that decides, according to the 
principles wo have mentioned, whether he can or cannot oppose a pre¬ 
judicial fast. A partially enfranchised slave, who possesses savings, 
should acquit himself of his expiation by giving food and clothing, but 
not by freeing a slave. 


Section 8 

An oath taken c.<y. by a tenant “ to stop no longer,” or “ to live no 
longer ” in a house obliges him to quit it immediately, under penalty 
of becoming perjured if ho personally remains in it without lawful excuse. 
The time required to remove his effects or his family or to dross himself 
does not constitute a case of perjury. An oath “ not to remain as the 
neighbour of so-and-so in such and such a house ” is accomplished by 
the swearer or his neighbour quitting the house immediately, for oven 
by the house being divided into two by a wall, each part with a separate 
entrance. An oath “ not to enter a certain house,” or “ not to leave it,” 
uttered when respectively inside or outside, implies no obligation to 
change one’s position ; for he who remains where he is neither leaves 
nor enters. Where, how r ever, the act from which one must abstain does 
not consist in a simple isolated fact, like entering or leaving a house, 
but in some continuous course of action, as, for example, when ono 
swears not to marry, or wash, or dress, or ride, or stand up, or sit down 
while being already married, etc., one becomes perjured by the fact of 
remaining married, etc. [This rule is a mistake as to marriage or 
ablution; fand similarly one cannot regard as “ perfuming oneself ” 
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the mere fact of not having removed the perfumes with which one had 
previously scented oneself. The rule is also applicable to an oath not 
to indulge in coition, not to fast, or not to pray.] 

A person who swears not to enter such-and-such a house becomes 
perjured if he enters the vestibule; and it does not matter whether 
the vestibule is situated between the door and the rooms, or between the 
front door and the back door ; but there is no breaking of the oath if 
he enters the arcade in front of the door, or mounts upon the terrace 
surrounded or not by a wall. Nor is there any breaking of the oath by 
putting into the house one’s hand, head, or foot; but the introduction 
of both feet supporting the body constitutes a perjury. The prohibition 
to enter remains intact in the case of a fall of the house, as long as the 
foundations of the walls are still visible, and then applies to the site. 
It ceases only when the land has been completely levelled, or when the 
house has become a place open to the public, such as a mosque or a 
bath-house, or where the site has become a garden with the outer walls 
partly left standing as an inclosure. 

A person who swears “ not to enter Zaid’s house ” cannot enter a 
house occupied by Zaid as owner, but may enter one occupied by Zaid 
as borrower, lodger, or usurper ; unless one intended to refer in general 
to any house inhabited by Zaid, for in that case the prohibition applies 
to any house which Zaid borrows, rents or usurps. The phrase cited 
includes also any house of which Zaid is the owner, though not living 
in it; unless one intended to refer specially to his habitation and not to 
his ownership. In accordance with the same principles an oath “ not 
to enter Zaid’s house ” or “ not to speak to Zaid’s slave ” or “ wife,” 
ceases to be of effect as regards a house or slave which Zaid has sold, or 
a wife whom he has repudiated ; but where one refers to such-and- 
such a house, or sucli-and-such a wife, or such-and-such a slave 
of Zaid, one is understood to refer to that particular building or 
person. In that case words indicating that they belong to Zaid merely 
make the definition more exact. These last quoted expressions would 
only admit that the validity of the oath should cease with the actual 
right of property or status of marriage if such was manifestly the inten¬ 
tion of the person taking the oath, j*An oath “ not to enter the house 
by such-and-such a door ” does not prevent one’s entering by that door 
when it has been removed to another place. An oath “ not to enter 
any room ” applies to every room, large or small, or any shed made of 
clay, stone, brick, or wood, and even to a tent ; but not to a mosque, a 
bath-house, a church, or a mountain cave. Similarly, an oath “ not to 
go to Zaid’s ” is violated by entering the chamber occupied by Zaid in 
common with another person, at least according to one jurist, unless the 
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person taking tho oath intended to visit this person and not Zaid. As to 
the consequences of a visit to a place where the presence of Zaid was not 
known there is the same controversy as to whether the violation of an 
oath by inadvertence constitutes perjury. [*An oath “ not to salute 
Zaid ” is violated by saluting a group of men including Zaid, unless he 
is specially excepted.] 

Section 4 

An oath “ not to eat animals’ heads,” without specifying any parti¬ 
cular animals, implies an obligation not to eat the head of any animal 
whose head is sold separately. This oath does not apply to birds, fish, 
or game that are ordinarily prepared for food without cutting off the head, 
unless local custom has introduced the practice of selling separately the 
heads of those animals. The word “ eggs ” includes all eggs that are 
eaten without killing the animal that lays them, such as hen’s eggs, 
ostrich eggs, and pigeon’s eggs; but not the eggs of fish, that are only 
eaten as roe after the fish has been killed ; nor locust’s eggs, that aro 
not eaten at all unless in the body of the animal that bears them. The 
word “ meat ” is used of cattle, horses, game, and birds, but not of fish, 
nor of fat in the interior of the body, fnor of the intestines, the liver, 
the spleen, nor the heart. fThe word “ meat ” includes the flesh of the 
head or the tongue, and the fat of the back and sides. The word “ fat ” 
in general does not include the fat upon the back nor on the thighs nor 
on the hump, parts of the animal’s body to which the word “ meat ” 
does not apply either. The “ fat upon the thighs ” may not be con¬ 
founded with “ the fat upon the hump,” and where one wishes to indicate 
both one must use the Arabic word dasam , which signifies all the 
fat parts of the body and consequently implies not only the fat properly 
so called, but also the fat upon the back or in the interior of the body. 
Any expression signifying beef applies also to buffalo meat. 

When one indicates wheat and swears “ not to eat any,” one must 
abstain from wheat in grains, as well as from wheat in the state of flour 
or loaf; but when one swears, “ I will not eat of this wheat,” and utters 
tho word wheat, one need abstain from it only when the grains have been 
cooked, mixed with fat, or fried ; not when flour, a decoction, a paste, 
or bread, has been made of it. An oath as to “ dates freshly gathered ” 
includes neither dry dates nor dates that are not yet ripe, though they 
may be large enough, and vice versa . The word “grape” does not 
include raisins, and vice versa . f And a person who swears not to eat 
“ these freshly plucked dates ” is not obliged to abstain from them when 
they aro dry. Similarly, if he swears “ not to speak to such-and-such 
a young man,” he can speak to him all the same when ho has become an 
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old one. The word “ bread ” includes as well wheaten broad as barley 
broad, or bread made of rice, beans, millet, chick peas, etc., and an oath 
to abstain from it applies also to bread cut in pieces and dipped in soup. 
An oath “ not to eat of a certain decoction ” includes an obligation not 
to introduce it into the mouth with the tongue or the fingers ; but the 
decoction may freely be drunk when diluted with -water. Where, on 
the other hand, one has used the expression “not to drink the decoction,” 
one may introduce it into the mouth with the tongue or the fingers, but 
not dilute nor drink it. An oath “ not to eat milk ” or any other liquid 
requires abstention from eating bread prepared with milk, but not from 
drinking milk ; an oath “ not to drink ” the liquid in question requires 
one to abstain from this act but not from eating bread prepared with 
the liquid. An oath “ not to eat butter ” is violated by eating it upon 
one’s bread either in a solid or a liquid state, but not by drinking it in a 
liquid state, nor by eating it in the preparation called asida, unless the 
butter is manifestly apparent. The word “fruit” ( jakiha ) includes 
dates, grapes, pomegranates, and citrons, either immediately after pluck¬ 
ing, or dried. [It is the same with lemons and lotus-fruit, melons and 
pistachio nuts or filberts. On the other hand, the word “ jakiha ” does 
not include cucumbers, nor egg-plants, nor parsnip ; while the word 
“ tliamar ,” though a synonym of Jakiha, does not include dried fruits. 

A person who speaks of melons, dates, or nuts, and nothing more, is 
not understood to refer to those called “ Indian,” i.e. water-melons, 
tamarinds, and coco-nuts. In “ foodstuffs ” are included both the 
principal nourishment and also fruit, seasoning, and cakes. An oath 
“ not to cat of a certain cow ” only applies to the flesh, but not to the 
calf nor to the milk ; a similar oath with regard to a “ tree ” includes 
only the fruit, and not the leaves nor the ends of the branches. 


Section 5 

An oath “ not to eat such-and-such a date” is not violated when 
that date is mixed with other dates, and one eats all but one date, with¬ 
out knowing exactly whether it is the date in question. On the other 
hand, an oath “ to eat such-and-such a date ” can only bo accomplished 
by eating all the dates with which it is mixed; and an oath “ to eat such- 
and-such a pomegranate ” by eating all the pips. If one swears “ not 
to wear these two coats ” one becomes perjured by doing so either at 
once or one after the other, but one need have no fear in wearing one. 
To render such an act unlawful it w r ould be necessary to have said 
“ neither this coat nor that coat.” 

An oath “ to eat certain food to-morrow ” has no consequence if the 
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person who takes it dies before the time comes ; but if he dies, or if the 
food is destroyed, upon the day on which he should have kept his oath, 
it is necessary to make the following distinction :— 

1. In a case where the person’s death or the loss of the food takes 
place at an hour by which he could already have eaten it, he becomes 
perjured, even though the day be not entirely passed by. 

2. In a case where the person’s death or the loss of the food takes 
place at an hour by which the person in question has not been able to 
eat the food there exists the same controversy as about a person who 
becomes perjured in consequence of some violence used towards him. 

Where the person taking the oath is himself the cause of the loss of 
the food before the time indicated, either by eating it or in any other 
manner he has ipso facto failed to fulfil his obligation. Here one must 
again decide in accordance with the principles relating to violence when 
the food is lost accidentally or by the fault of a third party before the 
expiry of the time. An oath in the following terms : “ I will pay you 
your debt at the beginning of next month ” obliges the debtor to pay 
at sunset on the last day of the current month ; but the oath is violated 
by an anticipated payment, or if the debtor allows to pass by, after the 
sunset, an interval in which he might have acquitted his engagement. 
However, one is not perjured if in these circumstances one has begun 
to measure out tho articles promised, even though the quantity does not 
admit of the operation being finished in a short time. 

. An oath “ not to speak ” does not prevent one exclaiming, “ Praise 
to God,” nor does it prevent a recitation of the Koran ; but a person 
who swears “ not to speak to so-and-so,” violates his oath by merely 
saluting him. Shafii, however, in his second period, did not consider 
as a violation the fact of writing him a letter, or sending him a message, 
or pointing him out with the hand. This oath does not permit one to 
intimate to such person what one wants by reciting a verse of the Koran, 
unless this act is accomplished with the single intention of making a 
recitation. 

An oath to the effect “ that so-and-so has no property ” means that 
the individual in question possesses nothing at all of any value, not 
even the coat he wears, nor a slave to be enfranchised by will, nor a 
slave whose enfranchisement depends upon a condition, nor an object 
he has bequeathed to another person, nor a debt due for to become due. 
fOn the other hand, this oath is not violated by the circumstance that 
tho individual in question has a slave undergoing enfranchisement by 
contract, i.c. one who has ceased to be marketable. 

An oath to “ beat so-and-so ” is accomplished by any act constituting 
44 a blow,” without its being necessary that the patient should experience 
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any pain, unless one added the adverb “ soundly.” The mere fact, 
however, of touching the patient’s body with a whip cannot be considered 
as a blow, nor merely biting him, nor partly strangling him, nor tearing 
out his hair, nor even, according to some authorities, giving him a buffet 
or pushing him away. An oath “ to inflict upon some one one hundred 
lashes with a whip ” is fulfilled by inflicting a single blow with one 
hundred whips or batons bound together, or with a bough with a hundred 
branches, provided only that one is certain that each whip and branch 
has touched, or at least that all together, one upon another, have 
contributed to the sufferer’s pain. [In case of doubt it should be 
admitted that all the whips, batons, or branches have had their effect ; 
this is Shafii’s personal opinion.] Where, on the other hand, the oath 
was to the effect that one would go and beat the patient one hundred 
times one may not limit oneself to a single blow in this way. 

If one swears to the effect that “ I will not leave you until the pay¬ 
ment of my debt,” one is not perjured if the debtor runs away and one 
is not able to pursue him. [ffEven if one can pursue the debtor one 
is not obliged to do so, and one does not become perjured by allowing 
him to escape.] Eor an oath in those terms only obliges one not to 
separate from the debtor ; not to stop when he walks on ; not to remit 
the debt if one is walking with him ; not to quit him, even after trans¬ 
ferring the debt to a third party, or after the debtor is declared bankrupt, 
and even though in this latter case it should be in order to allow him to 
put his affairs in order. On the other hand, one can always leave the 
debtor after the debt has been paid. It matters little then if one dis¬ 
covers afterwards that one has not received all that one might claim, 
e.g. if the debtor has given things of inferior quality, though of the 
stipulated kind. Where the creditor accepts articles of another kind, 
but not knowingly, there is the same controversy as to becoming perjured 
by inadvertence. 

An oath to bring to the knowledge of the judge any blamable act to 
which one may be a witness is violated if the person bound by it, on 
seeing a bad action committed, omits to bring a complaint before the court, 
though he is able to do so ; and if he dies before repairing his neglect. 
By the word “ judge ” is understood the judge of the locality, for one 
cannot bring the matter before another court; but one may bring it 
before the successor of the man who was the judge at the time, in case 
of the death or dismissal of the latter. Where, on the other hand, one 
does not say “ before the judge,” but “ before a judge,” one may bring 
the case in any court. The expression ” before such-and-such a judge ” 
admits of a distinction— 

1. It may mean “ before so-and-so, as long as he is a judge.” In 
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this case one becomes perjured, if, upon seeing some blamable action, 
one does not bring it to the knowledge of the judge indicated, though 
one is able to do so, even though the judge may be subsequently dis¬ 
missed. If it is impossible to bring the matter before the judge while 
he remains in office, one is then in the same position as a person perjured 
in consequence of some violence. 

2. It may mean the judge personally and not officially. In this case 
the matter should be brought before him even after his dismissal. 


Section G 

A person who swears “ not to sell 55 or “ not to buy ” should abstain 
from selling or buying, whether upon his own account or for another ; 
but he may sell or buy through an agent. Similarly an oath not to 
“ give in marriage ” or “ repudiate” or “ enfranchise ” or “ beat ” is 
no obstacle to doing these things through an agent, unless one intended 
to say that one would not do these things either personally or through 
a third party. On the other hand, an oath “ not to marry ” prevents 
marriage by proxy, but does not prevent one accepting a woman in 
marriage as agent for a third party. An oath not to sell Zaid’s things 
refers only to a sale with Zaid’s consent. An oath “ not to make a 
donation to Zaid ” is not violated by offering him something he does 
not accept, for something he accepts but does not take possession of; 
but such an oath prevents giving him a life interest, or a donation 
revocable at the donor’s death, or a charitable gift. On the other hand, 
one may lend or bequeath him something, or even immobilise property 
in Ins favour, fA man who swears “ not to give some one an alms,” 
is not perjured by making him a donation properly so called. A person 
swearing “ not to eat the provisions Zaid has just bought,” may eat 
those purchased by Zaid jointly with another person. fAnd it is the 
same if the expression is “ provisions” instead of “ the provisions.” 
Such an oath refers not only to a sale properly so called but also to a 
sale by advance. Where food bought by Zaid is mixed with food 
bought by another, eating the mixture does not involve perjury unless 
one is certain to have really taken food bought by Zaid. And an oath 
“ not to enter the house Zaid has just bought ” does not include a house 
acquired by Zaid in virtue of his right of redemption. 


BOOK 04.—VOWS 


Section 1 

Vows are of two kinds— 

1. A vow with a penalty, consisting, e.g ., in the following words :— 
“ If I speak to him I engage before God to fast,” or “ to enfranchise a 
slave. 5 ’ If not kept this vow obliges the person formulating it to accom¬ 
plish the expiation prescribed for perjury, or, according to one authority, 
to accomplish the expiatory action promised. A single authority gives 
the person who owes expiation a choice between the expiation for 
perjury and the expiatory act promised, [fit is to this latter doctrino 
I give the preference, as do the jurists of Irak.] On the other hand, a 
person who says, “ If I enter such-and-such a house I engage to perform 
the expiation prescribed for perjury, need only undergo the expiation 
for perjury. 

2. A vow of gratitude, consisting in an engagement towards God to 
acquit oneself of some good work in the hope of obtaining from Him 
some favour or of avoiding some calamity. This vow may be formulated, 
for example, in the following terms:—“ If God heals my sickness I engage 
to accomplish before Him such-and-such an act,” or “ I engage to per¬ 
form such-and-such an action.” A promiso such as this should bo 
accomplished if the event hoped for takes place, i.c. if the condition is 
fulfilled. *The accomplishment of the promise is obligatory even where 
it is not made dependent upon a condition, for example, if one says, 
“ I engage before God to fast.” 

A vow may not have for its object an action that is unjust or that is 
already obligatory. A person who vows to perform some indifferent 
action, or to abstain from it, need not keep his engagement, provided 
he acquits himself of the expiation for perjury, at least according to the 
theory which is to be preferred. 

Where one vows to fast for several days it is commendable to do this 
as soon as possible. One may even fast for the promised number of 
days separately as well as together, unless a special restriction was made 
as to this. A vow to fast for a specified year renders a fast obligatory 
during the whole of this year, with the exception of the days of the great 
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annual festivals, and of the days called ayyam at tashrik; and it is 
understood of course that the fast of the month of Ramadan must be 
accomplished as it is by everybody, without its being afterwards neces¬ 
sary to repeat it by way of reparation for the month thus deducted 
from the vow. *When a woman makes such a vow, but is obliged to 
break her fast in consequence of menstruation or lochia, she must make 
up subsequently for the days thus lost. [*This precept is not obligatory, 
in the opinion of most authorities.] The vow in question involves, 
however, the obligation to accomplish afterwards every other day of 
fasting lost without this being caused by force majeure . And the reader 
should also be informed that the believer need not begin a new fast of a 
whole year when he accomplishes afterwards in this way the days of 
fasting that have been lost, funless he has expressly announced that the 
days of fasting are to be uninterrupted. 

A vow to fast for a year, without specifying what year, admits of 
the following distinctions :— 

1. Even in the case where one promises to observe the days of the 
fast without interruption, it does not lose its validity by the intercalation 
of the obligatory fast of Ramadan, nor by the forced interruption of the 
days of the two great annual festivals, and of the days called ayyam 
at tashrik, during which fasting is not permitted. But all the fasting 
days not kept should be made up for during the next year by an equal 
number of consecutive days. Nor is this fast invalidated by an inter¬ 
ruption consequent upon menstruation ; though it is true that there is 
upon this subject the same divergence of opinion we have mentioned 
already with regard to a similar interruption of a vow to fast during a 
specified year. 

2. Where the vow does not make any mention of an uninterrupted 
succession of days the difficulties mentioned under No. 1 do not exist, 
and the fast lasts only for a lunar year, i.e. for 360 days chosen at those 
periods which are most convenient with regard to one’s other duties 
to God. 

A vow “ to fast every Monday ” does not oblige one to fast over 
again for the Mondays in Ramadan, nor for the Mondays upon which 
the fasting is suspended in consequence of the two festivals or the days 
called ayyam-at-iashrik. But where, on the other hand, it is a question 
of the Mondays belonging to the period during which one has to fast 
for two consecutive months by way of expiation, one must then make 
up for the Mondays not observed. A single authority does not admit 
this theory in a case where the obligatory expiation was antecedent to 
the vow. [*It is tho doctrine maintained by this latter jurist that I 
prefer.] *In the case of a vow of this kind a woman should make up 
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later fur the Mondays upon which the fast is interrupted by menstruation 
or lochia. 

A vow “ to fast upon a certain day ” cannot be regarded as properly 
observed if the fast is anticipated. A person who makes a vow to fast 
upon a certain day of a certain week, and then forgets the day of 
observance, should fast upon the last possible day of that week, i.e. the 
Friday. This fast can then be taken into account as an act of devotion 
accomplished too late, if it should transpire that the specified day was 
not a Friday. ffAnd a supererogatory fast becomes obligatory for 
whoever makes a vow to complete, while he is accomplishing it. A vow 
“ to fast for a part of a day ” lias no legal consequences, though, accord¬ 
ing to some authorities one should fast then for a whole day. *Avow 
to fast “ the day of Zaid’s arrival ” should be accomplished, unless 
Zaid arrives during the night or the day of one of the two annual festivals, 
or in the month of Ramadan, for in these cases the vow is considered as 
void. The arrival of Zaid upon a day upon which one has already 
broken one’s fast, or begun another fast one had vowed to perform, 
obliges one to fast another day. And it is the same if Zaid arrives upon 
a day when one is already engaged in performing some supererogatory 
fast. Some authorities, however, maintain that in this latter case one 
need only terminate the fast already begun, which then counts for the 
fast one vowed to observe. When one utters the following vow :— 
“ If Zaid arrives I will fast the day after his arrival, and if Ann* arrives 
I will fast the first Thursday after his arrival,” and both Zaid and Amr 
arrive on the same Wednesday, the fast is put off for a day, that is to say, 
one fasts on Thursday for the arrival of Zaid, and afterwards on another 
day for that of Amr. 


Section 2 

A vow “ to walk to the holy temple of Mecca ” or “ to go there” 
renders it obligatory, according to our rite, to accomplish the pilgrimage 
or the visit; with this one difference that a vow “to go there ” does 
not necessarily imply going on foot. *Walking is obligatory only if one 
has formulated a vow to “ walk to the holy temple,” or “ to accomplish 
either the pilgrimage or the visit on foot.” Where this last-mentioned 
expression is made uso of, it is enough to begin walking on placing 
oneself in a state of Hiram ; fbut if one says, “ I will walk to the holy 
temple,” the journey must be made on foot from the place where one 
has left one’s family. This journey on foot does not prevent the 
believer taking a ride, *if he cannot otherwise continue his journey, 
**or oven if he allow himself this convenience without valid excuse. 
*But in either case he must make up for his fault by an expiatory 
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sacrifice. This pilgrimage or this visit that one has vowed to accomplish 
should be made in person unless the pilgrim is physically incapable of 
going to Mecca, in which case he may be replaced by an agent. In any 
case it is commendable to acquit oneself of the journey as soon as possible. 
If a person puts the journey off and is surprised by death before he has 
accomplished it, though he was capable of doing so, the law prescribes 
that the cost of sending an agent to perform the pilgrimage or the visit 
must be borne by the estate. A vow “ to accomplish the pilgrimago in 
a particular year ” obliges the person taking the oath to accomplish it 
during the year specified, if this is possible ; and if he is prevented from 
doing this by sickness, he must acquit himself of it subsequently. *But 
the law requires nothing of this sort where the preventing cause is wholly 
objective, e.g . a state of war. As to a prayer or a fast one has vowed to 
accomplish on a particular day or at a particular hour, one must always 
acquit oneself of it afterwards if prevented, whether the cause be sickness 
or a state of war. 


A vow “ to sacrifice a victim,” without anything else, implies that 
one must conduct the victim to Mecca and give it to the proper persons 
there ; but whore one has specially mentioned that the victim must be 
given to the proper persons in a particular locality, the victim must be 
sacrificed there. On the other hand, avow “ to fast ” does not imply 
that the fast must be accomplished in the place where the vow is taken. 
And the same is the case with a vow to accomplish a prayer, unless it 
is uttered in the great mosque at Mecca, or, according to one authority, 
in that of Medina or that of Jerusalem. [*Tliese two mosques are, so 
far as regards this subject, to be regarded exactly in the same way as 
that of Mecca.] 


A vow “ to fast,” and nothing else, obliges one to fast for a single 
day only ; while that “ to fast for a few days ” implies a fast of at least 
three days. 

A vow of “ an alms ” is accomplished by a gift of anything. A vow 
to accomplish “ a prayer ” implies two micas, or, according to one jurist, 
a single one, even without adding the Iciyam . This act is, on the other 
hand, obligatory in each mica, according to tho authorities who insist 
upon two, unless the believer is unable to accomplish it. 

A vow to “ enfranchise a slave ” means a slave capable of being 
enfranchised by way of expiation, or, according to one authority, any 
slave. [_*It is tho latter who is right.] 

Where one lias vowed to enfranchise “ an infidel slave with redhibi¬ 


tory defects one may acquit oneself of one’s vow by the enfranchisement 
of an infidel slave exempt from such defects, unless the particular defects 
have been specially mentioned. By virtue of this same principle one 
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cannot remain seated when making a prayer, if one lias vowed to accom¬ 
plish it standing; but the contrary is quite lawful. One must adliero 
rigorously to the terms of one’s vow with regard to a recitation of the 
Koran for a certain lapse of time, or of a certain chapter of the Koran, 
or with regard to a public prayer. |fOne may promise, by way of a 
vow, to perform any work, provided it be one agreeable to God, and not 
an obligatory act, such as looking after a sick person, making a salutation, 
or accompanying a funeral to the grave. 






BOOK 05.—ADMINISTRATION OB JUSTICE 


CHAPTER I.—GENERAL PROVISIONS 

Section 1 

The Moslem community is collectively responsible for tlic administra¬ 
tion of justice. A Moslem who feels himself specially capable of 
exercising the functions of a judge, should solicit those functions ; but 
any individual may accept these duties if the Sovereign entrusts them to 
him, even though some other individual may be more capable than he. 
Some jurists, however, have thrown doubt upon this rule. But in such 
a case it is undoubtedly blamablc to solicit the function of judge ; and 
some authorities even go further and wholly forbid any such solicitation. 
Where one considers oneself not inferior to another in juridical capacity, 
one may, it is universally agreed, accept the position of judge ; it is 
even commendable to solicit it where, being learned but obscure, one 
hopes in this way to be able to make one’s light shine for the good of 
humanity, or create for oneself a respectable social position, [f f Solicita¬ 
tion is always blamable, except in case of eminent capacity.] To know 
whether one has special aptitudes for the magistracy, it is only necessary 
to compare oneself with the other inhabitants of the district. 

A judge must be Moslem, adult, sane, free, male, of irreproachable 
character ; sound of hearing, sight, and speech ; educated, and enjoying 
a certain degree of authority in matters of law. Such an authority 
can be attributed only to one who understands the Koran and the 
Sonna, and all the texts relating to jurisprudence ; and who knows, 
moreover, whether these texts have a general or special significance ; 
whether thoy arc or are not still in need of explanation ; whether they 
abrogate other texts, or are themselves abrogated by later ones ; whether 
a certain tradition is or is not based upon an uninterrupted line of 
reporters ; whether the origin of a tradition goes back to the companions 
of the Prophet, or only to the first generation after him ; and whether 
the authority of the reporters is strong or weak. A person wishing to 
obtain a certain amount of authority in matters of law should also 
know— 
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1. The Arabic language, both as to the employment of words and 
as to grammatical rules ; and also the opinions of jurists, beginning 
with the companions of the Prophet. 

2. Whether these opinions are in harmony with one another, or if 
there is some divergence between them. 

8. The reasonings upon which these opinions are based. 

Where, however, there is no one fulfilling these requirements, the 
Sultan may, if necessary, appoint as judge an individual of notorious mis- 
conductor one absolutely incompetent, in order to decide a particular 
question. It is then admitted, so far as regards that case, that the 
decisions of the individual so appointed are regarded as final, provided 
only that he has been nominated by a prince really invested with supreme 
authority. 

The Sovereign is recommended to authorise a person appointed 
judge to choose his own substitute. Where, however, this authorisation 
has been formally refused him, a judge has no right to choose his own 
substitute ; and where nothing has been said about it he may only 
choose one for the cases he is unable to decide personally, not for the 
others. The substitute must possess the same qualifications as the 
ordinary judge, unless he has been designated for some special duty, 
e.g. the hearing of witnesses. In this latter case only the qualifications 
necessary for that particular duty can be insisted on. A substitute 
who enjoys a certain amount of authority in matters of law may decide 
cases himself; but otherwise he should in all cases refer to the authority 
of the jurist whose opinions he has embraced ; and one has no right to 
give him any other instructions. 

All proceedings may be compounded, except where penalties are 
incurred for offences against God, i.e. unremissible penalties, provided 
that the arbitrator is a man capable of exercising the functions of judge. 
A single authority does not admit arbitration ; while others limit it 
to cases where there is no judge in the locality, and yet others to pro¬ 
ceedings that only involve pecuniary consequences and so deny its 
legality in disputes as to the penalty of talion, marriage, etc. In no 
case, however, is an arbitration of effect as against third parties. Thns, 
even where a composition is admitted on the part of a person guilty 
of homicide, the arbitral decision cannot be enforced against his aahila 
for the price of blood. Either party may revoke his offer of composition 
so long as the arbitrator has not pronounced his decision ; *but once 
this has been done no one’s approval is necessary for the execution of 
the judgment. 

The Sovereign may appoint two judges in the same district, either 
nominating each one to special judicial functions, or to a particular 
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portion of the locality, or for a particular time or for a certain kind of 
proceedings ; or nominating both of them to the same functions, except 
that it is not lawful to order them to give judgment together. 

Section 2 

Lunacy or unconsciousness on the part of the judge, or loss of sight 
or of any of the intellectual or moral qualifications required, or care¬ 
lessness or forgetfulness, has the consequence of annulling his decrees ; 
fand it is the same where he is of notorious misconduct, f A judge who 
becomes incompetent for one of these reasons cannot resume his duties 
of his own accord, oven where the cause of his incompetence has ceased 
to exist. 

The Sovereign may dismiss any judge who appears to him to be 
incapable of performing his duties ; or even a judge who is in every 
respect capable, if he can find one still more capable. "Where the 
Sovereign has found an individual neither more nor less capable than 
the actual judge, he may, nevertheless, effect the change if it be for the 
public interest, or if, for instance, he hopes thereby to appease a sedition, 
f And the dismissal of a judge has full legal validity in spite of its being 
in contravention of the principles we have mentioned. According to 
our school the dismissal of a judge has effect from the moment he is 
informed of it. Thus where the Sovereign writes to him, “ Consider 
yourself dismissed from the moment you have read this letter,” Hie 
judge is dismissed, not only when he reads the letter himself, fbut also 
when another person reads it to him. 

A person specially nominated by a judge for some particular judicial 
duty, e.g. the sale of the property of a deceased person, ceases ipso fa do 
1o bo so authorised, either upon the death or upon tho destitution of 
the judge who nominated him. And it is the same in the case of a sub¬ 
stitute, if the Sovereign had not empowered the judge to choose one ; 
or if the authorisation was given in the following terms, “ You may 
choose a substitute of your own accord,” or without mentioning if tho 
substitute was to be appointed by the Sovereign or the judge. Where, 
on the other hand, the authorisation is to the effect that the judge may 
take a substitute, but the latter’s authority is to be derived from the 
Sovereign alone, the substitute remains in the exercise of his duties 
in spite of the death or dismissal of tho judge who nominated him. 
The death of tho Sovereign does not ij)So facto involve the dismissal of 
tho judges appointed by him ; nor does the death of the judge involve 
the dismissal of the persons he has charged with tho administration 
of the property of orphans, or of wnkafs. 
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A judge who has been dismissed no longer enjoys a legal presumption 
in favour of the truth of his words, where he wishes to establish by a 
simple declaration the contents of a judgment he delivered before his 
dismissal; ffand a declaration of this nature from him is no longer 
accepted in evidence, even though confirmed by the testimony of another 
witness. But a dismissed judge may depose as an ordinary witness 
to prove the existence of a legally delivered arbitration award. A 
judge who is not yet dismissed may establish by his mere declaration 
the contents of the judgments he has delivered ; provided always, 
however, that these judgments were within his competence, for other¬ 
wise he should be considered in the matter as a judge already dismissed. 

Where, after his dismissal, a judge is accused of pronouncing an 
unjust pecuniary award, either because he was bribed or because, 
for example, he has accepted as sufficient the evidence of two slaves, 
legal proceedings should be taken against him for damages. An accu¬ 
sation is oven admissible, and a summons may be issued, upon the 
evidence accepted by the judge, e.g . the deposition of two slaves, without 
the plaintiff having to plead that he has suffered any pecuniary loss ; 
though according to some authorities the dismissed judge can only be 
summoned where this is the case, unless the facts alleged have already 
been proved, flf, when he is accused, the judge appears in person 
and denies the charge, the presumption is in his favour without his 
taking an oath. [fHe does not enjoy this presumption unless ho takes 
an oath.] 

The accusation of a magistrate in the exercise of his functions, 
implying deceit or fraud upon his part, is never admissible, unless the 
facts alleged have been already proved. 

In every proceeding against a judge, even when not amounting to 
an accusation; his functions should be performed by his substitute# 
and the case should, if necessary, be transferred to the court of another 
district. 


Section 3 

An appointment of a judge by the Sovereign should not only be 
drawn up in writing, but must be before two witnesses, who should 
accompany the new judge to his district in order to prove the authen¬ 
ticity of his appointment. fPublic notoriety, however, is sufficient as 
to this authenticity; but our school never admits in any case the 
nomination of a judge by means of an ordinary letter. 

The new judge should begin by making inquiries as to the learned 
jurists and persons of irreproachable character in the principal town 
of his district ; he should make his entry there upon a Monday ; and 
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ho should alight in the centre of the town, and first of all inspect the 
prisons. He should order those prisoners who admit having been 
lawfully incarcerated to remain there ; but if any of them maintain 
that they have been wrongfully imprisoned, and produce plausible 
arguments in support of their allegations, the judge should examine 
into the matter, and issue a summons to the adverse parties if they are 
not upon the spot. Secondly, after that the new judge should meet 
all testamentary executors and make inquiries under what circumstances 
the administration of the legacies was entrusted to them. He should 
also examine into their conduct and their administration, and if he 
perceives that either the one or the other leaves something to be desired, 
ho should withdraw from their custody the funds entrusted to them. 
Where, on the contrary, ho perceives that errors have been committed 
in the administration in good faith, and merely through want of capacity 
and firmness, he should limit his action to attaching to the testamentary 
executors a special adviser to assist them in their duties. In the third 
place the judge should choose a mozakki , i.e. an employe to give him 
information as to the witnesses, and an usher. This latter should be 
a Moslem of irreproachable character and of sufficient education to be 
able to draw up the record of proceedings and the judgments ; and it is 
reeommendable that he should have some knowledge of law, a quick 
intelligence, and a good hand-writing. *The judge should also appoint 
the interpreters, who must be free persons of irreproachable character ; 
but it is not necessary that they shall be able to see. If the judge is 
hard of hearing several interpreters must be nominated. And, finally, 
the judge must prepare the instruments necessary for the execution 
of his sentences, e.g . a whip for flagellation, and a prison for bodily 
restraint and for punishment at the discretion of the court. 

It is to be recommended that the judge should hold the sittings of 
the court in some large open court, where the audience may be sheltered 
from heat and cold, adapted to the season and to the object of the 
hearing. It is forbidden to hold sittings in a mosque. It is blamablo 
in a judge to deliver a judgment when he is angry, or hungry, or in a 
state of excessive satiety, or in general when he is in any physical state 
likely to trouble his mind. The law recommends a judge to consult 
the jurists of the town before pronouncing a decision. 

A judge is recommended not to go personally to make his purchases 
or sell his goods, and even not to have a recognised man of business. 
He is rigorously forbidden to receive a present from one of the litigants, 
unless such person was in the habit of making him similar presents 
before his appointment; but lie need have no fear in continuing to 
receive presents as usual from those who already gave him such presents 
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before his appointment, and who are not concerned in any proceedings 
before him. But even in this case it is preferable to return the presents 
received. 

A judgment delivered by a judge in his own favour, or in that of 
his slave, or of his partner in the same firm, has no legal effect ; ffand 
similarly with a judgment in favour of his ancestors or descendants. 
In all these cases the judge should decline to hear the case, and should 
refer the matter to the Sovereign, or to another judge, or to his sub¬ 
stitute. 

On the demand of a successful litigant the judge should have it 
established by witnesses that the defendant has made a judicial 
admission, or that the defendant has won his case upon taking an oath 
administered to him, etc. He cannot evade the obligation to pronounce 
sentence before witnesses, where the case is ripe for decision. It is 
to be recommended that the judge should cause to bo delivered to the 
successful litigant upon his request a minute of all the proceedings in 
court together with a copy of the judgment delivered in his favour. 
According to some authorities this is even obligatory. It is also com- 
mendablo that the proceedings and judgments should be made out in 
duplicate, one for the successful litigant and the other to be deposited 
in the archives of the court. A judgment that subsequently appears 
to be at variance with a text of the Koran, with the Sonna, or with the 
general opinion of jurists, or with common-sense, should be quashed, 
either by the judge who delivered it, or by his colleagues, substitutes, 
or successors, even where there is no doubt as to his competence. Where, 
on the other hand, the only flaw in the judgment is of a subtle nature, 
the decision holds good and cannot become the subject of new pro¬ 
ceedings. And it must be observed in this connection that the meaning of 
a judgment depends upon what is formally decided in it, not upon what 
the magistrate meant to say. And there is general agreement that even 
where the matter is legally proved a judge should never pronounce a 
sentence against any one unless he is himself convinced that that party 
is in the wrong; *and he may even sentence a person upon his ow T n 
conviction alone, except in the case of an irremissible penalty for which 
a special proof is required by law. 

Where some one presents to the judge a document containing one 
of his judgments, or where two witnesses declare to him that he delivered 
a certain judgment, he may not accept the document or the testimony 
unless he remembers the judgment in question. This principle applies 
also to witnesses who, unless they can remember the matter, may not 
refer either to a document containing their deposition, or to the asser¬ 
tions of other persons affirming that they were witnesses of the event. 
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Authorities arc not, however, agreed upon these principles in the case 
of a document carefully kept by the judge or by the interested witness. 
One may affirm upon oath that a person to whom one is heir had a claim 
or acquitted himself of an obligation, on no other ground than docu¬ 
ments written by him, at least where one can recognise the deceased's 
hand-writing, and has faith in his sincerity, ft And, finally, one may 
depose upon the faith of a document, containing the affirmation of a 
fact, provided that it has always remained in the possession of the 
witness. 


Section 4 

A judge should treat the parties who appear before him in an im¬ 
partial manner. If he gets up or remains seated upon the entry of the 
one he should do the same for the other ; and he should listen to their 
respective pleadings without giving any sign of approbation or of 
blame. He should return the salutations of both and make them sit 
in the same row. fBut where one of the adversaries is a Moslem, and 
the other an infidel subject of our Sovereign, he is permitted to show 
more respect to the former than to the latter. As soon as the parties 
have taken their places the judge should cause silence to be made in 
the court, then call upon the plaintiff to address him, and it is only 
after the plaintiff has finished what he has to say that the defendant is 
called upon. Where the defendant admits the claim the matter is 
simple, and the plaintiff wins his case ; but if the defendant denies, the 
judgo should call upon the plaintiff to produce proof of his allegations, 
and then be silent. If the plaintiff, though able to produce the required 
proof, declares that he prefers that an oath to determine the matter 
should be administered to the opposite party, this request should bo 
complied with ; fand the plaintiff still be permitted to produce his 
proof, oven though at first he said he had none. Where several persons 
wish to be admitted to the hearing, the first applicant has the priority ; 
where it is not known which applied first, or where all applied at the 
same timo, roeourso must be had to casting lots to decide which case 
should bo heard first. Priority must always bo given to urgent cases 
of travellers, and to women’s cases, oven though of later application, 
unless their number is exorbitant. Priority accorded to some one 
either in consequence of prior application, or because the lot was drawn 
in his favour, applies only to a single case, and not to all Ihe cases he 
may claim to bring before the court. 

A judge is forbidden to designate certain persons to have the ex¬ 
clusive right of deposing before him as witnesses. If a judge knows 
that a certain witness who comes to make a deposition is of irreproachable 
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character, or if he knows that another such witness is of notorious 
misconduct, he should accept or reject the testimony without further 
inquiry ; but if he has not this knowledge for certain, he cannot either 
accept or reject the deposition until he has made inquiry as to the 
moral character of the witness. This he may do by taking note of the 
name, etc., of the witness and of the two litigants, f fand the substance 
of the claim, and referring the matter to the mozakki or officer employed 
in obtaining further information upon the subject. The latter then 
makes a verbal report to the judge of the result of his inquiries ; though, 
according to some authorities, the report may, if necessary, be made in 
writing. A mozakki should not only possess all the qualifications required 
of a witness ; he should also have an intelligence sufficiently developed 
to decide whether a witness is or is not of irreproachable conduct. He 
cannot make this declaration unless he knows the witness intimately, 
either as his friend or his neighbour, or as having had business dealings 
with him. fThe mozakki when making his report, should make use of 
the formal words of a deposition, " I bear witness that,” but he need 
not enter into the reasons for considering a person to be irreproachable. 
Only a few authorities require that the mozakki should state it to be 
his personal opinion. On the other hand, when the mozakki declares 
that some one’s testimony should be rejected in consequence of his 
notorious misconduct, he must give his reasons for that opinion, founded 
either upon what he has himself observed, or upon public notoriety. 
The proof that a witness is of notorious misconduct has the value of a 
positive fact, and has preponderance over the negative proof that hois 
irreproachable ; unless the person who maintains his character to be 
irreproachable cannot give any positive fact as the ground of his opinion, 
e.g . where he declares that the witness, though formerly of notorious 
misconduct, has since become an honourable citizen, fin order 1o 
establish an irreproachable character it is not sufficient that the de¬ 
fendant should admit this circumstance, while declaring that the 
witness is mistaken in his deposition. 


CHAPTER II.—JUDGMENTS BY DEFAULT 

Section 1 

Judgment may be given against some one by default, where the plaintiff 
alleges that his adversary denies the claim and produces sufficient 
proof of his case. fA plaintiff may also be allowed to prove the facts 
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alleged by him, though he make no declaration as to the position taken 
up by the defaulting party, and in no case is it necessary for the judge 
to appoint some one to maintain before him the denial of the absent 
defendant. The plaintiff, after proving his case, is obliged to swear 
that his claim still exists and has not been satisfied, e.g. by payment 
on the part of the debtor. According, however, to other authorities, 
it is only commendable and not obligatory to administer this additional 
oath ; and the same controversy exists as to this oath when administered 
in proceedings against a minor or a lunatic who has no legal representa¬ 
tive at the hearing. Where the proceedings against the defaulter are 
not taken by the plaintiff in person, but by his agent, the oath we have 
spoken of is not administered to the latter ; and should the defendant 
be present and reply to the agent, “ Your principal has freed me from 
my obligation,” this assertion, unless proved, is not enough even to 
cause the judgment to be postponed. A judgment against a defaulter 
may be executed upon the property which he possesses within the juris¬ 
diction of the court ; and if he has none, the plaintiff may demand that 
the case be transferred to the court in whose jurisdiction the defaulter 
is. This transfer may take place either by having sent to the latter 
court the depositions of the -witnesses, in order that judgment may be 
entered there and executed without any further informations being 
necessary ; or by sending the judgment of the first court to the second 
to be executed. For the transfer it is enough to establish by two 
witnesses of irreproachable character what has taken place at the 
first hearing; but the first court is recommended to have sent to the 
second a document sealed with its seal in which the defaulter is indicated 
in a way sufficient to establish his identity. The two witnesses should 
give evidence against the defaulter if he perseveres in his denial; where, 
on the other hand, he declares, without admitting or denying anything, 
that he does not bear the name indicated in the letter of requisition, 
he has a presumption in his favour, provided he confirms his declaration 
upon oath; and in this latter case the plaintiff must prove that the 
person in question is really the adverse party whose name and parentage 
are mentioned in the letter. When this proof is forthcoming, and the 
adverse party maintains that though bearing the same name he is not 
the person meant by the former court, such a defence cannot be admitted, 
unless there be in that locality a similar name answering to the same 
qualities. In this case the person of the same name is summoned, and 
if he admits he is the person described, the proceeding should be con¬ 
tinued against him, and the former defendant dismissed. Where, on 
the other hand, the person of the same name denies that he is the person 
described, the matter should be sent back to the former court, in order 
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to obtain by tho evidence of witnesses fuller information as to the 
identity of the person to be summoned, and the minutes of these fresh 
proceedings should then be forwarded to the second court. If the 
judge in whose jurisdiction the defaulter is, arrives at the place where 
the proceedings were originally taken, he should consult his colleague 
as to the decision to bo come to. As to the question whether the judge, 
on returning to his jurisdiction, may give judgment in accordance with 
the personal information lie has thus obtained, there is tho same diver¬ 
gence of opinion as to whether he should give judgment in accordance 
with his own certain knowledge without attending to the legal proof. 
But a judge may order the execution of the judgment whether the 
defaulter is upon the boundary of his jurisdiction or whether he has 
summoned him before him at the ordinary hearing. 

Where, in a case of default, the court limits itself to a hearing of 
witnesses, it should have minutes drawn up of the depositions it has 
received, and add the name of the party against whom these depositions 
have been made. It should also add the names, etc., of the witnesses, 
in all cases whore it has not itself acknowledged their character to be 
irreproachable, in order that the judge before whom the proceedings 
are continued may be able to make inquiries upon the subject. fBut 
whore the court before which the depositions were made certifies in 
the minutes of the proceedings that the witnesses are of irreproachable 
character, no further information is required upon the matter. 

A case may be transferred, however short may be the distance 
between the courts; ffbut requisitorial letters for the hearing of 
witnesses cannot be addressed to a court whose jurisdiction is not distant 
at least as far as would permit of having recourse to hear-say evidence 
to establish the depositions of the original witnesses. 

Section 2 

When a case is about a certain, definite object, not in the jurisdiction 
of the court, but not of a kind to be easily confused with any other 
object, such as a piece of immovable property, a slave, or a horse, all 
of which are known, the court may permit the parties to prove their 
rights, and then give judgment; and after this he should communicate 
in writing with the court in whose jurisdiction the subject of the suit 
is situated, in order that the latter may have it given into the possession 
of the successful litigant. In the case of immovable property it is 
sufficient in these circumstances to indicate its limits. *Where, on tho 
other hand, the objoct in dispute is of a nature to be easily confused 
with other things tho court cannot allow the parties to prove their claims 
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until the plaintiff has first given as minuto a description of it as possible, 


and stated its value. *Tlien the court should hear the parties, but not 
decide immediately in a case of this sort; he should communicate in 
writing with the court in whose jurisdiction the thing is, and inform him 
of its distinctive marks, in order that the latter may order it to be seized 
and sent to him. The witnesses that have been summoned should 
then declare whether they recognise the object; *and this cannot be 
handed over to the plaintiff in the meantime unless he furnishes a 
personal security for it. The security can only be released when the 
court that has given the plaintiff the object receives from the court 
before which the proceedings are being taken a letter informing it that 
the object has been recognised by the witnesses. And if the object 
is not recognised by the witnesses the plaintiff who has obtained tem¬ 
porary possession of it must pay the expense of restoring it to the original 
owner. In the case of something which is in the jurisdiction of the court 
but is not brought to the hearing, this must first of all bo sent for, if 
it is possible, in order that the witnesses may establish its identity, for 
in such a caso recourse may not bo had, even provisionally, to a mere 
description. 

Where the defendant declares that he possesses no object of the kind 
claimed from him, he has a presumption in his favour, provided he 
confirms his declaration upon oath ; and unless the plaintiff is ablo to 
prove that it is false, he must confine himself to an action for damages. 
If the defendant refuses to take the oath, and the plaintiff is ready to 
swear that the defendant really has the thing in his possession, or if 
he can prove it, the defendant should be ordered to produce the object 
in dispute, and if necessary imprisoned until he complies with the order, 
or until he proves in court that the object no longer exists. In case of 
doubt on the part of the plaintiff as to the loss of the object, so that he 
does not know whether to claim its return or its value, ho may formulate 
his claim as follows: “ The adverse party has usurped such-and-such 
a thing which belongs to me, and I demand its restitution, or in case it 
has been destroyed, its value.” Some authorities, however, do not allow 
of such an alternative claim ; they insist first upon a claim for the return, 
and thon an oath, according to the procedure we have mentioned ; 
and only after this has been done do they allow of a claim being made 
for the value. This same controversy exists also in a case where one 
gives a coat to a broker to sell, and ho denies the fact, so that one does 
not know whether lie has sold, lost, or kept it; and as to whether one 
should bring against him a personal action for payment of the price 
obtained, or for the value, or for its return. 

Where it is admitted that the object should be brought to the 
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hearing, the expense of its transport must bo borne by the defendant, 
in the case where the claim of the plaintiff upon the thing in dispute 
is recognised by the court; and if the claim is dismissed, the plaintiff 
must pay not only tho expense of bringing the thing to the hearing, 
but also that of restoring it to the defendant. 


Section 3 

As to procedure in case of absence, tho law insists that the defaulter 
must be at a “ considerable ” distance, that is to say that if one starts 
in the morning to look for him, one has not returned by the following 
night. Other authorities say that the distance should be such as enables 
to abbreviate prayer. On tho other hand, where the defendant is in 
tho neighbourhood, the court may not proceed in his absence to the 
hearing of the plaintiff’s witnesses, nor give judgment *, unless ho keeps 
himself hidden, or occupios too high a social position to bo summoned 
to attend the court. 

* Judgment by default is permitted not only in civil matters, but also 
in cases of crimes against the person, and in cases of defamation ; but 
a person guilty of any otlior crime may not be sentenced in his absence. 

Evidence given in court against a defaulter who appears before 
judgment is pronounced does not need to be given a second time in his 
presence ; it is enough to inform him of what has been done in his 
absence in order that lie may have an opportunity of challenging the 
witnesses, etc. On the other hand, tho whole proceedings must be 
begun afresh if, after the plaintiff’s witnesses have been heard, the 
judge is dismissed and then reappointed. 

The summonsing of an individual who is in the district in which the 
court is held is effected either by sending him the seal of tho court upon 
a piece of clay, etc., or by means of an usher. If the defendant refuses 
to appear without valid excuse tho court may have him brought before 
it by force, and may also inflict upon him a punishment at its discretion. 
On the other hand, in the case of an absent person the following cases 
must be distinguished :— 

1. If tho absent person is not within tho jurisdiction of the court, 
he cannot bo summonsed, nor made to appear by force. 

2. If the absent person is within the jurisdiction of the court at a 
place whore the judge has a substitute, the court should limit itself to 
hearing the witnesses for tho plaintiff, and then send the proceedings 
to the substitute. 

3. If tho absent person is within the jurisdiction of tho court at a 
place where the judge has no substitute, he may be summonsed and, if 
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necessary, brought by force, provided that the distance does not prevent 
this ; i.e . provided that the bearer of the summons can leave in the 
morning and be back again by the next night. 

f A young woman, even though she lives close to the court, may not 
be summonsed, when she is mokhadclara , ix. when she is not in the 
habit of going out, except in case of absolute necessity. 


CHAPTEK III.—DISTIiLBUTION OJ? ESTATES 

The distribution of an inheritance or of a joint estate is effected 
either by the inheritors or tlio persons entitled themselves, or by an 
expert chosen by them, or by an expert appointed by the Sovereign. 
The official expert must be a free malo of irreproachable character, 
versed in geometry and arithmetic. Where the distribution necessitates 
a valuation of some sort, this must be made by two experts ; but in all 
other cases one is enough. One jurist maintains that two experts are 
always necessary. The expert appointed by the Sovereign to preside 
at distributions may also bo authorised to decide difference in the matter 
of valuation; in which case the valuation itself is effected by two 
special experts having the qualifications of irreproachable witnesses ; 
while a distribution properly so called is always effected by the official 
expert himself. The official expert receives a remuneration from the 
public treasury; and it is only in times of penury that his payment 
has to be borne by the inheritors or other persons entitled. In a case 
where the sharers themselves choose an expert, and agree with him 
upon the amount of his remuneration, and the proportion of it to be 
paid by each of them, each one owes him the amount stipulated. In 
default of any special agreement about it the stipulated remuneration 
is levied proportionately upon the shares ; a single authority maintaining 
that the sharers are then separately responsible. 

Where there are articles that it is not possible to divide up without 
a considerable diminution in their value, such as a valuablo diamond, 
a costly dress, or a pair of boots, the court may not order their distri¬ 
bution, even upon the request of all the parties entitled. But it cannot 
oppose it, if the parties entitled carry out the division themselves, 
and the object does not thereby lose all its utility ; as, exj . in the case 
of a sabre which can still cut though broken into pieces. fEven in 
the case of something which by its division, without precisely losing much 
of its value, can no longer serve the purpose for which it was made, 
such as a bath or a small millstone, the court cannot accede to an 
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application to order its distribution. Such a request could only be 
complied with where, for example, the bath is of a size that admits of 
its being made into two. fBy virtue of the same principle if of two 
proprietors of a house one is entitled to ninertenths, and the other 
to one-tenth, only the former may apply for its distribution if the 
tenth by itself is uninhabitable. 

As to things whose nature admits of their being effectively divided 
without any considerable diminution in their value, the following cases 
must be distinguished :— 

1. The distribution may be effected by a simple division into equal 
parts in the case, e.g. of things that can be estimated by measure, of a 
house that consists of several constructions of the same kind, or of a 
piece of land of the same quality or nature throughout. In this case 
any person entitled may oblige his co-proprietors to proceed to a division, 
which is carried out in the following way. As many equal lots are made 
as there are persons entitled, these lots being determined by measure or 
weight; and after this there is written upon a piece of paper either the 
name of each sharer, or the description of each lot, mentioning, for 
example, its boundaries and situation. These pieces of paper are rolled 
round little balls of equal size, and finally these balls are drawn by some 
one who was not present on the spot at the moment when the pieces of 
paper were rolled round them. The first ball is drawn for the first lot 
which is in consequence given to the person whose name is upon the 
piece of paper, and so on with the others. Where, on the other hand, it 
is the lots that, have been mentioned on the pieces of paper, the first 
ball is for that one of the sharers previously designated ; he is given the 
lot indicated on the first to come out, and so on with the others. Where 
all the coproprietors are not entitled to the same fraction, e.g . where 
three persons may claim respectively the half, the third and the sixth 
of a parcel of land, the land must be divided into as many lots as is 
indicated by the denominator of the smallest of the fractions, and after 
this has been done the distribution should proceed in the manner 
already explained. But in these circumstances care must be taken 
not to assign to one person lots that are separated from one another, 
and so do not form one continuous bit of land. 

2. Equal distribution, i.e . a division into lots of different sizes, but 
of equal value, is called for in the case of land that is not of uniform 
value throughout, in consequence of one corner being more fertile or 
nearer water than another. *This circumstance does not prevent 
distribution taking place upon the application of each coproprietor. 
Equal distribution is impossible in the case of two houses or of two 
shops, even where of equal intrinsic value ; in this case neither of 
two persons entitled may insist upon one being assigned to him 

2 L 



514 


MINHAJ ET TALIBIN 


and the other to his coproprietor. In the case of movable property, 
i.e. slaves or clothes of the same value and kind, one may ask for 
equal distribution; but where the slaves or the clothes, though 
having the same value, are of different kinds, such an application is 
inadmissible. 

8. Adjustment is called for where, for example, a parcel of land is 
divided into several lots in one of which is a well or a tree which it is 
impossible to distribute. In this case the person so favoured owes to 
the other a proportional compensation ; but no one can force his co¬ 
proprietor to such a division, as it is in reality a sale, and this principle 
is extended by our school even to an equal distribution as explained 
under the preceding paragraph No. 2. On the other hand, distribution 
by a simple division, as in No. 1, is in truth merely the act of rendering 
to each the exclusive possession of what was already his property. A 
distribution by adjustment and compensation requires also the consent 
of the. interested parties after their respective portions have been 
assigned them by lot. fAnd subsequent consent is always necessary 
where one of the coproprietors could not have forced the others to 
proceed to a distribution, being expressed as follows : “ We accept the 
distribution that has been effected/' or “ We accept what has been 
assigned to us by lot.” 

Obligatory distribution should be rescinded upon the application 
of any person entitled who can prove that there has been error or fraudu¬ 
lent infraction of his rights. Even where such claimant cannot furnish 
any legal proof of this, he may still have an oath administered to his 
former coproprietors. Where, however, the distribution is really a 
sale, there is no ground for rescission on account of error, and an appli¬ 
cation for rescission could not be received. [In cases where the dis¬ 
tribution is merely the act of rendering to each person the exclusive 
possession of what is already his property, there is ground for rescission 
in case of error legally proved or established by oath.] Legal seizure 
of a portion of the succession or joint estate has the effect of annulling 
the distribution as far as concerns the property seized. As to the 
question whether in spite of this the distribution remains good 
for the remainder there is the same difference of opinion as with regard 
to the partial dissolution of a bargain. Where the seizure concerns 
something certain and definite, the distribution remains good if each 
lot is subject to an equal or proportional diminution in value ; but in 
all other cases the distribution is ipso facto annulled by the circumstances 
mentioned. 




BOOK 66.—EVIDENCE OF WITNESSES 


Section 1 

No one can be a witness except a free, adult, sane Moslem of irreproach¬ 
able and serious character, not liable to suspicion. It is necessary, to 
constitute irreproachable character, that tho witness should have 
abstained entirely from committing capital sins, and should not be in 
the habit of committing sins of a less serious nature. Amongst illicit 
pleasures that offend respectability are counted the game of backgammon 
ffwhich is rigorously forbidden, and that of chess which is merely 
blamable where there is a stake, for in this case chess is considered as a 
true game of chance, and in consequence rigorously forbidden. It is 
lawful to sing and listen to the song to which the camel-drivers make 
their animals walk; but the law blames all other singing not accom¬ 
panied by instruments of music ; and it forbids the use and the sound 
of any musical instrument tending to excite to the use of forbidden 
drinks, such as the guitar, lute, cymbal, and Persian flute. fOn the 
other hand, the flageolet is an instrument of music which the law permits. 
[The flageolet also is rigorously forbidden.] A tambourine may be used 
at a marriage or a circumcision for any other festival, even when bells 
are attached to it ; but one must never beat the kuba, i.e. a long drum 
narrow in tho middle. 

The law permits dancing, provided it is not of an enervating character 
like that of effeminate persons. The declamation and recitation of 
poetry is permitted, provided there are no satiric or obscene verses, nor 
any allusion to some particular woman. 

By a man of “ serious ” character is meant one who models his 
conduct upon the respectable among his contemporaries and fellow- 
countrymen. Certain actions are essentially incompatible wit h a serious 
character. One should regard, for example, as wanting in seriousness 
a person who eats in public places and walks there bare-headed ; who 
embraces his wife or his slave in tho presence of other persons ; who is 
always telling funny stories ; who wears a gown and pointed cap as a 
professional jurist though this is not the custom of the place; who 
habitually plays chess or sings or listens to singing, or who dances for 
an excessively long time. It is well, however, so far as these acts aro 
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concerned, to take into consideration the individuals, circumstances 
and places. Besides this, there are occupations so base in themselves as 
to be incompatible with the character of a witness ; for example, that 
of a person who applies leeches, or sweeps houses, or tans leather ; 
persons following such occupations, even though they may be of as 
high social position, cannot depose as witnesses. fThese occupations, 
however, when exercised as a trade by an individual whose father 
before him was a barber, a sweeper, or a tanner, form no obstacle to 
a deposition. By “ liable to suspicion ” is meant a person who allows 
himself to be influenced by the idea of procuring some advantage, or 
protecting himself against some damage. 

Interested witnesses may always be challenged. Consequently one 
cannot depose in favour of one’s slave or dependent undergoing en¬ 
franchisement by contract, nor can one give evidence with regard to 
an estate inherited by one’s debtor, nor in favour of one’s debtor who has 
been declared bankrupt. For the same reason may be challenged a 
witness with regard to a matter about which he has been appointed 
an agent, or with regard to the remittance of a debt for which he is 
security, or with regard to an assault against a person of whom he is 
the heir. On the other hand, there is objection to accepting in a ques¬ 
tion of real property or of money the deposition of a sick or wounded 
person in favour of another of whom he is the heir, even before his 
recovery. The aakila cannot testify to the notorious misconduct of 
the witnesses of a homicide, nor can the creditors of a bankrupt testify 
to the notorious misconduct of witnesses called by another person to 
establish another debt, fWhere, however, two witnesses prove a 
testamentary disposition in favour of two other persons, and these latter 
subsequently declare that the witnesses themselves were mentioned 
in the same will, none of this evidence can be challenged as it really 
relates to different things. And finally, one cannot depose in favour 
of one’s ancestors or descendants, though one may legally do so against 
them, *and the law even specially allows a son the privilege of deposing 
against his father as to a repudiation or a defamation uttered by the 
latter against a wife who is not the mother of that son. *Evidence 
given in favour both of one’s own descendants and also of a third party, 
is valid only for the latter. [Husband and wife may give evidence in 
favour of each other, and one may even depose in favour of one’s brother 
or of one’s friend.] 

The deposition of an enemy is not admissible, i.e. of an individual 
who hates the adverse party to such a degree as to wish to see him fall 
into misery, to envy his prosperity, and rejoice in his misfortune; but 
the favourable deposition of such an enemy is admissible. An enemy’s 
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testimony should be accepted in all cases where the ill-feeling is not 
personal, for example, if it is the result of a difference of religion. Con¬ 
sequently a Moslem may depose against an infidel or a heretic, and a 
heretic whom we do not regard as an infidel does not lose his right to 
give evidence. It is permitted to challenge the testimony of persons 
who .are too eager to give evidence, or so indifferently careless that one 
can put no trust in their words ; but one must accept the evidence of 
police agents or of other persons as to the accomplishment of a person’s 
obligations towards God, and the actions of private life that confer 
an irrevocable right to a third party, e.g. repudiation, enfranchisement, 
remission of a penalty under the law of talion, existence or expiration 
of a period of legal retirement, penalties of a non-remissible character, 
ffand even affiliation. 

Judgments delivered upon the testimony of two witnesses who 
afterwards are found to bo infidels, slaves, or minors, should bo quashed 
either by the court that delivered them or by any other court ; *and the 
same is the caso where it appears too late that the witnesses wore of 
notorious misconduct. But the depositions of an infidel, a slave, or a 
minor should be accepted if they repeat them after the cause of their 
incapacity has ceased to exist ; though the law does not accord this 
favour to individuals of notorious misconduct who afterwards lead a 
changed life. It is only after a sufficient interval has elapsed to admit 
of the sincerity of the change that they can again be accepted as witnesses, 
and most authorities fix the duration of this interval at one whole year. 
Where the notorious misconduct is the consequence of a verbal insult 
to some one, it is enough to make a verbal retractation ; where, for 
example, a person proceeded against for defamation declares that he 
withdraws the insulting expressions used, and adds that he feels for 
them profound regret, and that he will in future abstain from such a 
crime, the court may accept his testimony. This rule applies also to 
false evidence. [Insults not expressed in words but by acts are made 
reparation for by ceasing to manifest them, by showing one’s regret, 
and proposing to abstain from such things in future ; and also by com¬ 
pensating the insulted party, so far as this is within human power.] 


Section 2 

The testimony of a single individual is not enough to prove any 
fact, *except the appearance of the new moon in the month of Ramadan. 
In order to prove the crime of fornication four male witnesses must be 
produced, and two to prove the culprit’s confession, though in this 
latter case also one jurist considers that four are necessary. Real 
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property claims, and contracts having consequences that are merely 
pecuniary, such as sale, cancellation by consent, transfer of debts due 
to one, and security, as well as the rights resulting from these contracts, 
such as right of option, or a term for payment, may all be proved by 
the testimony of two male witnesses, or of one male witness and two 
women. Two male witnesses are rigorously required in all other con¬ 
tested cases, whether it be a matter of non-remissible penalties, except 
that for fornication, or of remissible ones, or of some dispute as to an 
act of private life ordinarily affected before men and in their sight, such 
as marriage, repudiation, return to conjugal union, conversion, apostasj r , 
notorious misconduct, irreproachability, death, insolvency, appoint¬ 
ment of an agent, testamentary dispositions, and the testimony which 
two witnesses have made a certain deposition. On the other hand, 
what is specially liable to come under the observation of women, and 
in general facts which do not usually take place in the presence and in 
the sight of men, such as the existence of virginity, accouchement, 
menstruation, suckling, redhibitory defects in women and in parts of 
the body usually covered, are proved as well by the evidence of two men 
as by that of four women. 

Facts which cannot be proved by the evidence of one male witness 
and of two women, cannot be so either by the deposition of one male 
witness and by a supplementary oath; but this oath may replace the 
evidence of two women in all cases where their deposition together with 
that of a man is admissible, except only that of women’s redhibitory 
defects. In no case can the deposition of two women, plus a supplemen¬ 
tary oath, be accepted as sufficient proof of anything. A supplementary 
oath is administered to a plaintiff only after the hearing of his witness, 
and after the latter has been recognised to be of irreproachable character. 
This oath should contain an affirmation of the truth of the deposition. 
But the plaintiff has a right to waive his claim to take the oath, and to 
have it offered to his opponent, who in his turn has also a right to refuse 
to take it. *In this latter case the plaintiff may still take it. Where 
some one owns a slave and her child another person may prove en¬ 
franchisement by reason of maternity, producing in support of it a single 
male witness, and swearing that the slave is the child’s mother; *but 
neither affiliation nor the freedom of the child can be established in this 
way. Our school admits that a slave ceases to be his master’s property 
and becomes free when another person declares upon oath that the 
slave in question belonged to and-was enfranchised by him, and these 
facts are corroborated by the evidence of a male witness. Where 
some one’s heirs claim some property which they allege to have belonged 
to the deceased, though they can only produce a single male witness 
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of the truth of this, while only a part of these heirs are ready to confirm 
their claim by a supplementary oath, the property in question must be 
adjudged to these latter only, in proportion to their respective shares 
in the succession. As to the other heirs who have not taken the oath, 
not only are they not admitted as persons entitled to the property 
adjudged to their coinheritors, but any claim on their part is rejected, 
at any rate if they have refused to take the oath while capable of doing 
so. But if they have been prevented from taking the oath, e.g . in case 
of absenco, minority, or lunacy, our school, though rejecting their claim, 
allows them the right of taking the oath afterwards, so soon as the 
cause of their incapacity has been removed. The part they claim 
should then be adjudged them, without its being necessary for them to 
produce again the witness who has already deposed in their favour. 

Witnesses called to prove a material fact, such as fornication, usur¬ 
pation, destruction of property, or accouchement, should have actually 
seen the fact themselves; consequently a deaf man may lawfully give 
evidence in such cases. On the other hand, witnesses called to prove 
that the adverse party has spoken certain words ; for example, that he 
has made a bargain, or made an admission, or repudiated a wife, should 
not only have seen the individual in question, but also heard the words 
in dispute. Thus a blind man cannot give evidence, ffunless it be in 
the case, e.g. of an admission uttered in his ear by a person who has not 
since left him, until the moment of the deposition. And it is understood, 
of course, that a blind person can give evidence of a fact which he saw 
before he was struck with blindness, provided that he knows the name 
and origin of the two litigants. A witness who has heard the words 
and seen the act of a person he knows, and whose name and origin he 
knows, should point out that person if present at the hearing; but ho 
need merely mention the name and origin, if the person be absent or 
deceased. A witness who has forgotten the name and origin of the 
person in question cannot depose. In the case of a veiled woman a 
witness cannot rely upon her voice to prove her identity, unless he 
could recognise her figure, and knows her name and origin. Even in 
these circumstances the witness should limit himself to declaring, as to 
her identity, what he knows for certain, without adding his conclusions. 
Strictly speaking, he cannot either identify the woman by referring to 
one or two persons, even though these may be of irreproachable 
character ; but the practice does not accord with the precept. Where 
the plaintiff, after proving his claim -against some one present at the 
hearing, demands a sentence in writing, the judge should describe that 
person by his appearance, and add his name and origin only where these 
have been proved before him. 
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A witness may prove in court some one’s name and origin, according 
to what he has heard as to the names of the father, the tribe, for the 
mother. Our school also permits to be established in the same way 
upon the ground of public notoriety, the decease of any person, without 
its being necessary for the witness to have seen, the dead body himself. 
fSuch hearsay evidence, however, is inadmissible in case of enfranchise¬ 
ment, patronage, conversion of property into real estate, marriage, 
or ownership. [^According to the majority of authorities of repute 
evidence grounded upon public notoriety is accepted in all these cases. 
Public notoriety consists in the fact of hearing an occurrence related 
in the same manner by several individuals whose words can be trusted ; 
though, according to some authorities it is enough to have heard it told 
by two persons of irreproachable conduct. A witness cannot declare 
that a certain individual is owner on the mere ground that the latter 
possesses the object in dispute, nor even because he has had possession 
of it and disposed of it for a short time, f Where, on the other hand, the 
period during which the individual has had possession of and has dis¬ 
posed of the object is long, this fact must be accepted as affording a 
presumption of ownership, on the sole condition that the ways in which 
it has been disposed of are of such a nature that such a conclusion may 
be deduced from them, e.y . if they consist in the fact of having inhabited, 
demolished, built, sold, or pledged a house. Insolvency may be proved 
by alleging indications and arguments showing that the individual in 
question has been struck by a series of misfortunes and has lost his 
fortune. 


Section 3 

The Moslem community is collectively responsible for the presence 
of witnesses at marriages, ^confessions, pecuniary, or real property 
dispositions, and the drawing up of documents, in order to give these 
different acts the necessary authority. If an affair of this sort happens 
in presence of two persons only they cannot refuse to be witnesses. 
This principle is carried so far that one cannot shirk this obligation if 
the other declares he is ready to undertake it, even where the party 
claiming their services only needs a single witness, to be supplemented 
by an oath in case of proceedings. When the affair happens in the 
presence of several persons, the joint obligation requires that if the 
interested party claims the services of two of them they should consent, 
fand have no right to refer the interested party to other witnesses. 
When the affair happens in the presence of a single individual he must 
give his services, unless it is a fact that cannot be proved by a 
single witness and a supplementary oath, for in this case the 
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testimony of a single witness would be of no use. According, how¬ 
ever, to some jurists the obligation to serve as a witness is incumbent 
only upon those who are intentionally present at the act, not upon 
the persons who happen accidentally to be there. 

The law requires also for a person’s appearance as a witness :— 

1. That the distance from the home of the witness does not exceed 
that within which the court may order a personal summons ; or, 
according to some authorities, that the distance should be less than 
that permitting of the abridgment of prayer. 

2. That the witness should be of irreproachable character ; for 
notorious misconduct may be a reason for refusing his services as useless. 
However, a refusal to be a witness, founded upon notorious misconduct, 
is admissible only in the case of conduct that every one disapproves. 
Only a few authorities maintain that such refusal may also be founded 
upon misconduct of which some doubt the perversity. 

3. That the witness should not be prevented from appearing through 
sickness, etc. And in this case the evidence of tho witness who does 
not appear may be proved at tho hearing by two other witnesses, or the 
court may send some one to take the deposition of the said witness at 
his domicile. 


Section 4 

Hearsay or secondary evidence is a deposition to the effect that a 
certain witness has proved this or that fact. This evidence is admissible 
in civil cases, and according to our school in criminal cases also, except 
in those in which the penalties are not remissible. Such evidence, 
how r ever, is only to be admitted in the following cases :— 

1. Where the original says to the secondary witness, “ I w T as a witness 
of such-and-such fact, and I call you to be a witness of my statement,” 
or “ Be a witness to this statement.” 

2. Where the secondary witness has heard the original witness 
give evidence in court. 

3. Where the secondary witness has heard from the original witness 
a detailed account, for example as follows : “ I bear witness that so- 
and-so owes so-and-so a thousand pieces of money as the price of such- 
and-such a thing bought,” or on some other ground ; and it is necessary 
in this case that the original witness should have specially asked the 
second to bear witness to his w T ords. 

Tho validity, however, of hearsay evidence in the circumstances 
set out under sub-section 3 is not to be relied upon; and it is never 
enough for the secondary witness simply to say— 

1. That he has “ heard say ” by so-and-so that one of the 
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litigants owes such-and-such a sum; that is, without adding that 
the person whose words he is repeating uttered them as a piece of 
evidence, 

2. That he has heard say by so-and-so, “ I am a witness of that debt,” 
or “ I can be called as a witness to that; ” that is, without adding the 
cause of the obligation. 

A deposition by hearsay should contain the cause of its validity ; 
though, strictly speaking, the court can also accept a hearsay piece of 
evidence where the cause is not expressed, if the judge is morally certain 
of the truth of the deposition. Hearsay evidence may never rest upon 
the words of a witness who is to be rejected; nor can one produce 
women as secondary witnesses, even where it is a matter of facts that 
may be proved by women as original witnesses. But the validity of 
hearsay evidence is not invalidated whore the original witness is pre¬ 
vented from deposing by some physical cause such as death, absence, 
or sickness ; though where the right of deposition has been lost owing to 
apostasy, notorious misconduct, or enmity, one cannot have recourse 
to hearsay evidence in order to bring in a deposition that has become 
inadmissible. ffLunacy has the same effect as death. It matters 
little whether the witness giving hearsay evidence is of notorious 
misconduct or a slave at the moment of hearing the original 
statement, provided he is capable of deposing at the moment of 
the hearing. 

The deposition of the original witnesses is proved legally by two 
hearsay witnesses; though, according to one jurist the deposition of 
each original witness should be proved separately, without distinction 
of sex, by at least two male witnesses. 

In any case secondary evidence is only permissible :— 

1. Where the original witness has been prevented from coming, or 
can only come personally with difficulty, e.g. in consequence of disease, 
blindness, serious illness or absence, at least if the distance is such that 
the court could not order a personal summons, or, according to some 
authorities, if the distance is such as to permit of the abridgment of 
prayer. 

2. Where the names of the original witnesses are given at the hearing 
by the witnesses who give the hearsay evidence, though the latter need 
not guarantee their irreproachability. There is, however, no objection 
to their affirming at the same time the irreproachability of the original 
witnesses. Hearsay evidence in which the names of the original 
witnesses are not given is valueless, even where the persons making the 
original statements are really irreproachable, and more than sufficient 
in number. 
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Section 5 

The retractation of a piece of evidence before judgment has been 
delivered has as its consequence that the court cannot take this evidence 
into consideration as a ground for its decision. Where the retractation 
takes place after sentence has been delivered, but before it has been 
executed, the order holds good in a civil, but not in a criminal matter. 
A retractation after execution of sentence has no effect upon the validity 
of the judgment, either in a civil or in a criminal case. 

Where, after execution of a death penalty, either under the law of 
talion, or for apostasy, or even by stoning or whipping, the witnesses 
declare that they have made a false declaration, intentionally, against 
the executed person, they are punisliablo either with death under the 
law of talion, or with payment of the price of blood on the higher scale, 
according to circumstances. If the judge himself, in such a case, 
declares that he has intentionally delivered an unjust sentence, he 
should be punished with death by way of talion, whether the victim 
has undergone capital punishment, or suffered death in consequence of 
the application of some other penalty. Where judge and witnesses 
both declare they have intentionally contributed to the condemnation, 
and consequently to the death, of the victim, they are all punishable 
under the law of talion ; but where they merely declare that they have 
committed injustice by error, half the price of blood should be borne 
by the judgo, and the other half by the witnesses jointly. A viozakki 
who subsequently declares that ho has given false information with 
regard to the irreproachability of witnesses, should be punished himself 
as a false witness ; while the representative of the victim who confesses 
that he has wrongly slain an innocent person under the law of talion, 
after that person had been sentenced for premeditated homicide, incurs 
a penalty under the law of talion, or liability to payment of the price 
of blood, according to circumstances, whether his retractation is or is 
not accompanied by those of the witnesses. In this latter case, however, 
some authorities consider the representative and the witnesses as accom¬ 
plices, each owing only a portion of the price of blood, where this is due. 

Where two witnesses prove an irrevocable repudiation, relationship 
by fosterage, or imprecation, and the court decrees in consequence a 
separation, this separation is not annulled by a subsequent retractation 
of the depositions ; but the false witnesses owe the woman proportional 
dower ; or, according to one authority, they owe the half of this dower 
if the marriage has not yet been consummated. On the other hand, 
where the separation is decreed, e.g. for a cause of repudiation, upon the 
testimony of two persons who subsequently declare that their evidenco 
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is false, but it is proved that the marriage was nevertheless illegal in 
consequence of relationship by fosterage, the false witnesses owe no 
reparation. 

*False witnesses in monetary matters or matters of real property 
are only liable, upon retractation of their depositions, for damages 
where these have really been sustained. This means that, if all retract, 
they must make joint reparation for the wrong that they have done ; 
but the retractation of one or some of them has no consequence, pro¬ 
vided that the number of witnesses who maintain the truth of their 
depositions is sufficient to make the judgment valid. However, 
according to some authorities, the witnesses who have in this way 
retracted their statements, are liable in any case for damages, in pro¬ 
portion to their number, or having regard to the number of witnesses 
maintaining their statements. Where, on the other hand, after re¬ 
tractation by some of the witnesses, there are not enough left to furnish 
legal proof, the following cases must be distinguished :— 

1. Where the total number of witnesses heard does not exceed 
the number required by law, the witnesses who retract are liable for 
damages in proportion to the number of witnesses required. 

2. Where the total number of witnesses heard exceeds the number 
required by law, the witnesses who retract arc liable for damages, in 
proportion to the number of witnesses required ; or, according to some 
authorities, in proportion to the total number of witnesses heard. 

In accordance with the same principles it is necessary to determine 
whether the witnesses were not of the same sex. Where, for example, 
a fact has been proved by the deposition of a man and two women, 
and all retract their statements, the man is liable for half the damages, 
and the two women jointly for the other half. Where it is a matter of 
some fact, such as relationship by fosterage, to prove which the law 
requires cither the evidence of one man and two women, or that of four 
women, while the fact has actually been proved by one. man and four 
women, the consequence of a retractation by all of them is that the man 
owes merely one-third of the damages, and the four women jointly 
two-thirds. |Where, on the contrary, in the instance just mentioned 
either the man, or two of the four women, retract their deposition, 
there is no liability, for the fact remains legally proved. fFinally, in 
the case of a real or pecuniary obligation, where the law requires the 
evidence of two men, or that of one man and two women, but in which 
one man and four women actually testify, a retractation by two of the 
women is of no consequence; while that of all four women renders 
them liable for half the damage. The other half has then to be borne 
by the man in case of a retractation on his part. According, however, 
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to some authorities, one must decide in this case as in a matter of rela¬ 
tionship by fosterage, which can, strictly speaking, be proved by four 
women, fin proceedings for the crime of fornication, a retractation of 
witnesses who have merely established the status of mohsan has no 
consequence so far as they are concerned ; and the same is the case with 
witnesses who retract their statements in a matter of repudiation of 
enfranchisement, in which they have merely proved the modality or 
suspensive condition. 








BOOK 67.—PROCEDURE 


Section 1 

In a criminal matter, even a case under the law of talion, or the case of 
a penalty for defamation, no one may exercise his light to carry out the 
law against the guilty party until he has obtained against him a judgment 
delivered by the court. But when it is the case of a real right, such as 
the ownership of some particular object, one may of one’s own accord 
seize the object in question, without having recourse to the court, unless 
one fears thereby to commit some injustice. Where it is the matter of 
a debt due from some one who does not refuse to pay, one must confine 
oneself to asking for payment, and never seize the debtor’s goods of one’s 
own accord ; but one may seize objects of the same kind as those that 
are due, if the debtor denies his obligation, and one is unable to prove 
its existence. This seizure may, if necessary, according to our school, 
be extended to things of a different nature from those due, where the 
debtor has no things of a similar kind. One may act in the same way 
towards a debtor who admits his obligation but refuses to pay, and 
against one who denies the debt which the creditor is able to prove. 
But in this case some authors require a previous recourse to the decision 
of the court. 

A person who may legally seize something of his own accord has the 
right, if necessary, to break a door, or pierce through the walls of a shop 
or house where it is. If the objects thus seized are of the same kind as 
those due, the creditor becomes their owner by the fact of the seizure ; 
otherwise he must put them up to auction, and repay himself out of the 
amount so realised. Some jurists maintain that this sale can only take 
place after a new authorisation by the court, fThings seized are at the 
risk and peril of the person seizing them ; that is to say that ho is 
responsible for their loss, even if accidental, before he becomes their 
owner, or before the sale, as the case may be. The person seizing them 
should not seize more than is necessary for recovering his debt, except 
where the nature of the things seized does not permit this to be limited 
exactly to the amount due. Finally the law recognises the legality of a 
seizure of things in the possession of the debtor’s debtor. 
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*By “ plaintiff” is understood that party who maintains that the 
ordinary appearance of things is not the truth ; and by “ defendant ” is 
understood the party that maintains the contrary. Thus where husband 
and wife embrace Islam before cohabitation, and the husband maintains 
that the two conversions took place together, and that therefore the 
marriage remains valid, while the woman maintains that the one con¬ 
version preceded the other, it is the husband who is the plaintiff, and 
the burden of proof is upon him. The claim should be precise ; thus, 
in the matter of a sum of money, the nature and coinage of the pieces 
should be mentioned, their amount and whether they were intact or not, 
where these details have any bearing upon the value. In the case of 
some particular object that may be sufficiently well described by its 
qualities, e.g. an animal, a description of it must be given, as in a contract 
of salam; and according to some jurists the price must also be 
mentioned. And this is without doubt rigorously necessary where the 
claim is for damages for the loss of something not capable of measure¬ 
ment. Where the plaintiff maintains the existence of a marriage, fit 
is not enough to mention this engagement and nothing more, but he 
should say, “ I married sueh-and-such a woman ; she was given me by 
a guardian capable of so doing, before two witnesses of irreproachable 
character.” It is even necessary to add that it was with the full consent 
of the woman in question, if the law requires her consent for the validity 
of the marriage. fWhere the wife is a slave the husband should add 
that he took the woman because he had not the means of paying the 
dower of a free woman, and that he was afraid of his misconduct if he 
remained celibate, fit is only when one maintains the existence of a con¬ 
tract having merely pecuniary consequences, such as a sale, a lease, or 
a gift, that it is enough to mention it, without entering into fuller details 
as to the formalities or the cause. 

A party against whom a fact has been proved has no right to have 
the supplementary oath administered again to the plaintiff; unless he 
opposes to it a rebuttal such as payment, return, purchase, gift followed 
by a taking of possession, etc., for then the defendant may demand from 
the plaintiff his oath that the rebutting circumstance is unfounded, 
f And it is the same where the defendant alleges that the plaintiff knew 
of the notorious misconduct or the want of veracity of his own witnesses. 
Where the defendant asks for a postponement to produce proof of the 
contrary, he must be allowed three days. 

When the plaintiff maintains in court that a certain adult individual 
is a slave, and the latter alleges that he is free, this latter assertion is 
presumed to be true ; but a claim of this nature brought against a minor 
not in one’s power is inadmissible, even with the consent of the minor in 
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question. In this case the plaintiff must always prove his allegation. 
But in the case of a minor already in one’s power a simple declaration 
that this possession is due to a right of ownership is enough for the child 
to be adjudged to one, unless the court is certainly aware that the 
possession of the child is due to having found it. In all these cases a 
contrary affirmation upon the part of the minor is of no effect, even 
though he may have already attained the ago of discernment ; some 
authorities, however, consider a minor who has attained the age of dis¬ 
cernment as subject to the same rules as an adult. 

fThe payment of a debt not yet due can never be claimed in a court 
of law. 


Section 2 

A defendant who refuses to say anything at the hearing should be 
treated as being contumacious ; but his silence cannot be considered as 
an admission. Where the claim, for example, is for ten pieces of money, 
the defendant cannot even limit himself to declaring that he does not 
owe this amount ; he must also add that he does not owe any portion of 
it before it is possible, in default of proof, to have an oath administered 
to him in order to confirm the presumption that exists in favour of 
every one who denies owing anything. Where, then, the defendant is 
only willing to swear that he does not owe the amount claimed, instead 
of swearing that he owes nothing at all, he must be treated as con¬ 
tumacious, and the plaintiff may swear that the defendant owes him 
any sum not exceeding the ten pieces originally claimed, and proceed 
to the seizure of the amount definitely adjudged. Where the claim of 
a sum of money is accompanied by the reason, for example, where the 
plaintiff alleges that such-and-such a sum was lent to the defendant, 
it is enough for the latter to reply that “ the plaintiff has no claim against 
me,” without its being necessary for him to deny the loan in so many 
words. Thus one may oppose to a claim of pre-emption the simple 
statement that “ the plaintiff has no claim against me,” or “ the plaint iff 
cannot insist upon delivery of the share in the immovable property in 
question.” In this case the defendant need only swear to the truth of 
his statement; but if he has also formally denied the claim, he should 
also, upon the order of the court, confirm his denial of it by an oath. 
According to some authorities, however, it is enough, even in this case, 
to confirm upon oath a general denial. 

The person who has actual possession of something that has been 
engaged or hired by him, may reply to the owner, “ that he is not obliged 
to return it to him,” and nothing more ; ffbut if he admits the owner¬ 
ship alleged by his adversary, and bases his refusal to surrender the 
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object upon the terms of tho contract of pledge or lease, this defence 
throws upon him, in case it is denied, tho burden of proving the 
existence of this contract. Where, in these circumstances, the defendant 
is unable to prove the contract, and is afraid that if he admits the owner¬ 
ship at the beginning, the plaintiff will not admit on his part the pledging 
or the hiring, he may oppose to the claim the following reply;—“ If 
you claim the thing simply because you are its owner, I have no need to 
return it to you ; but if you claim it as a pledge or a thing hired, then 
say so, in order that I may make my reply to that.” j* Where the plaintiff 
claims some particular object, and the defendant replies that he cannot 
return it, “ because he is not the owner/’ or because the thing belongs 
to a third party whom he does not know,” or “ because the object 
belongs to his son who is a minor,” or “ because it is a capital invested 
for the profit ” either “ of the poor,” or “ of such-and-such a mosque,” 
the defendant is not thereby dismissed. But tho plaintiff cannot 
proceed immediately to seize the object in dispute, until he has proved 
his case, or, in default of proof, had an oath administered to the 
defendant, to the effect “ that ho is not obliged to return him the thing 
in dispute.” Where, on tho other hand, the defendant declares that the 
object belongs to such-and-such a third party, and this person can be 
summoned to appear in court, so that the proceedings may be begun again 
against him, and an oath if necessary administered to him, that person 
should bo summoned. Where he admits the truth of the assertion of 
the original defendant, he alone should be proceeded against; but if 
he denies it, the proceedings should be continued against the original 
defendant. And until the court delivers judgment, the original defen¬ 
dant should remain in possession of the object claimed, in spite of his 
admission that in any case the thing is not his. According to some 
jurists, however, the thing should in this case be given provisionally to 
the plaintiff, while others require the court to order its sequestration 
until the rightful owner be known, fWhere the defendant admits that 
the object belongs to a third party who cannot be summoned by reason 
of absence, the proceedings must be adjourned until the return of that 
person, unless the plaintiff can prove the truth of his case and take the 
oath required by the law in cases of default. According to some 
authorities there is no default in the case mentioned, and consequently 
the supplementary oath is not to be administered. 

In a criminal matter the confession of a slave is admissible. The 
case should be brought against the guilty slave personally, and it is he 
who should plead *, but in a claim for damages, i.e . a case in which the 
admission of a slave is not binding, proceedings should be taken against 
his master, even though arising out of an act of the slave. 

2 M 
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Section 3 

A judicial oath, whether of a plaintiff or of a defendant, should be 
rendered more solemn by repetition in all cases where the proceedings 
do not relate exclusively to some real property claim, or to some 
pecuniary obligation. This aggravation is even obligatory in proceed¬ 
ings about some merely pecuniary claim, where the amount in dispute 
reaches the minimum subject to the charity tax. We have already 
explained, when speaking of imprecation, what an aggravation of the 
oath implies. 

The oath should contain a pertinent declaration as to the fact attested, 
where this is to the personal knowledge of the party, and even when the 
act has been done by some one else, if one affirms its existence ; but 
where one denies a fact alleged to have been done by another, it is 
enough to declare that one knows nothing of it. Thus, where one has 
summoned the debtor of a person of whom one is the heir, and the 
debtor pleads a remission of the debt by the deceased, it is enough to 
declare upon oath that one knows nothing of this remission, f On the 
other hand, where, for example, one maintains that the slave of the 
adverse party has committed a crime by which damage has been caused 
one, the master should, if the fact is denied, swear positively that the 
slave did not commit the alleged crime, if it is to his personal knowledge. 
[Even where the damage is alleged to have been caused by an animal, 
the responsible owner should, if he can, affirm upon oath that the 
animal has not caused the damage of which the plaintiff complains.] 

One may take an affirmative oath, not only where one has personally 
examined or observed the thing in dispute, but also where one believes 
firmly in the authenticity of some fact upon the faith of one’s own 
writing or that of one’s father. 

The full bearing of a judicial oath depends upon the intention of the 
judge, and not upon that of the individual who takes it. Consequently, 
neither a mental reservation, nor an interpretation contrary to the 
meaning of the words, nor a reservation made in an undertone which 
the judge cannot hear, can free the witness from having committed the 
sin of perjury. 

A person who admits the claim against him should be ordered to fulfil 
the resulting obligation ; but one who denies should confirm his denial 
upon oath, if the plaintiff is unable to prove his case. A judge, however, 
who has been called to account, can never be called upon to swear “ that 
he has not delivered judgment in bad faith ” ; nor can a witness be made 
to swear “ that his deposition is in conformity with the truth ; ” as the 
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refusal to take such an oath would be the self-accusation of the person 
in question. Where the defendant alleges “ that he has not yet attained 
his majority, this assertion is presumed to be true, without his being 
obliged to confirm it upon oath ; and this simple declaration is enough 
to adjourn the proceedings until he has come of age. Moreover, an oath 
taken by the defendant, in default of proof on the part of the plaintiff, 
results only in a lapse of the proceedings, not in destroying the plaintiff’s 
right. Consequently the latter, after losing his case in this way, can 
begin it again, if he can prove in court the truth of the facts upon which 
his claim is founded. fWhere, however, the plaintiff begins his case 
again, without being able to prove his facts otherwise than by having 
an oath administered to the defendant, the latter may plead the previous 
judgment, and the fact that the oath has been already administered to 
him. If the plaintiff denies this previous decision, the defendant may 
insist upon his confirming this denial by an oath, before taking new 
proceedings. Where in these circumstances the defendant, instead of 
refusing, proposes that the oath offered him in default of plaintiffs proof, 
should be administered to the plaintiff instead, the latter may still 
affirm upon oath that his case is well founded, and win it, without, 
however, the defendant being thereby considered to be contumacious. 
For one is only contumacious where one declares formally, “ I refuse to 
obey the order of the court to take an oath,” or where one replies to the 
order of the court by saying, “ I will not swear.” Then one is con¬ 
tumacious by the mere fact of uttering these words ; but if the defen¬ 
dant, when ordered by the court to swear, merely keeps an obstinate 
silence, he is not ipso facto contumacious. But the court may declare 
him to be contumacious ; even implicitly, by administering an oath 
to the plaintiff. 

An oath, whether administered to the plaintiff at the instance of the 
defendant, or by the judge in case of the plaintiffs contumacy, has the 
same effect, according to one jurist, as if the claim were proved ; *but 
according to most authorities this oath is equivalent to the admission of 
the defendant. It results from this latter doctrine that the defendant 
is estopped from subsequently proving a previous extinction of the debt 
by payment or remission. A plaintiff who declines to take the oath 
so offered to him loses his right to take it afterwards, and cannot in any 
case begin the proceedings again, even though he may be able to furnish 
the necessary proof. Where, on the contrary, he declines the oath 
because he prefers to prove his claim, or because he wishes first to verify 
his accounts, he must be given a respite of three days ; and, according 
to some authorities, the hearing should even be suspended until he desires 
that it should be resumed. If it is the plaintiff who, before deciding as 
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to the oath offered him, asks for a respite in which to verify his accounts, 
his application should be rejected ; though, according to some jurists, 
the court should allow him also a delay of three days. The application 
for adjournment can only be made by the plaintiff before he has entered 
into the merits of the case, and he cannot be allowed for this purpose a 
longer delay than to the end of the hearing. 

f A person asked to pay in his share of the charity tax cannot limit 
his defence to stating that he has paid it to another collector, or that the 
expert has made a mistake ; he must also take an oath ; and if he refuses 
to do this he must be sentenced to perform his duty again, even where 
it is impossible for him to have an oath administered to the plaintiff. 
All this is, however, upon condition that the oath of the tax-payer is 
required by law when he acquits himself of his obligation in ordinary 
circumstances. A guardian who, on the account of his pupil, claims in 
court the payment of a debt, cannot be obliged to take an oath, in case 
of a denial of the claim and a refusal to be sworn on the part of the 
defendant; unless, according to some authorities, the cause ef the debt 
is a fact within the personal knowledge of the guardian. 


Section 4 

Where two persons claim a certain particular object in the possession 
of a third party, and both are in a position to prove their statements, the 
two claims mutually annul one another. However, according to one 
jurist, the usufruct of the thing in dispute should in this case be adjudged 
to the two claimants jointly; according to another, the object should 
be divided between them ; according to a third, recourse should be had 
to casting lots; while a fourth is of opinion that the thing should be 
sequestrated, until the truth of the matter is manifested, or the interested 
parties have come to a settlement. In a case where two persons have 
undivided possession of something of which both can prove exclusive 
ownership, nothing is changed in the mutual relation of the parties with 
regard to the object in question. Where, however, a third party claims 
an object and proves his right of ownership, while the actual possessor 
does the same, the latter has a presumption in his favour. A possessor’s 
claim to prove his right of ownership is inadmissible, unless a case is 
brought against him. 

Where one has been obliged to give up a thing in one’s possession in 
consequence of a legally proved claim, to which one was able to oppose 
a mere denial, in consequence, euj., of the absence of witnesses, one may 
still take proceedings to prove that one is the rightful owner, and, in 
consequence, the legitimate possessor. And in these circumstances, the 
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fact of the possession one has lost constitutes a presumption in one’s 
favour. This rule, however, has been denied by some authorities. 

Where the plaintiff claims a thing, and alleges that he has become 
the owner of it because the defendant has sold it to him, and the latter 
merely opposes to this claim his right of ownership, without denying 
the transfer asserted by the plaintiff, the fact that the defendant is 
actually in possession of the thing in dispute gives rise to no presumption 
in his favour, where both parties produce evidence in support of their 
case. A person who admits that a certain thing belongs to so-and-so 
cannot afterwards claim that thing except by virtue of a subsequent 
transfer ; fbut such a transfer need not be alleged by a person who, 
after surrendering his property in consequence of a claim brought and 
legally proved against him, subsequently obtains the required proof to 
show that he is the rightful owner. Should he then come and claim the 
object, his claim is still admissible, as we have just seen. Where two 
parlies both produce evidence in support of their assertions, our school 
allows no preponderance to the party that happens to have the greater 
number of witnesses ; nor to one who has two male witnesses, while 
the other has one male and two female. *But where one of the parties 
can produce two male witnesses, and the other only one whose deposition 
is confirmed by a supplementary oath, the preponderance is, by an ex¬ 
ception, accorded to the former, though strictly speaking, one witness 
and the oath would be enough to prove the fact. *In a case where one 
of the parties can prove he has been owner for a longer period, ho wins 
his case ; and he may claim from the third party actually in possession 
the rent and profits since that time. According to our school, however, 
such a preponderance cannot be accorded to a party who proves that he 
has been owner from a definite date, over one that proves he has been 
owner, without mentioning any date. But our school maintains a pre¬ 
sumption in favour of the possessor in all cases where he can prove a 
right of more recent date than the right of the adverse party. Our 
school does not admit as sufficient proof of actual ownership a deposition 
that “ yesterday so-and-so was still owner,” without adding who the 
present owner is, unless the witnesses declare that the person in question 
has not lost the ownership since the date mentioned, or, at least, that 
they are not aware of anything likely to cause such loss. The witnesses 
may even in this way prove that so-and-so is the actual owner, where 
they know that the ownership has been acquired by him by way of suc¬ 
cession, purchase, etc., and aro not aware of any subsequent transfer. 
An admission that the plaintiff is owner, made just before by the de¬ 
fendant, and duly established at the hearing, is presumed to apply still 
to the actual ownership. 
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From the fact that one Is the rlghttul owner of an animal or of a tree 
it does not follow that one is also the owner of the fruit actually upon the 
tree, or of the young of the animal; fbut the foetus belongs in all cases 
to the owner of the mother by right of accession. 

The purchaser of an object seized in consequence of a claim, even 
though the latter be indefinite as regards the date of the claimant’s 
ownership, has a remedy against the vendor for the amount of the price 
he has paid ; though, according to some authorities, such recovery is 
admissible only where the claimant’s title is prior to the purchase. The 
testimony is not invalidated because tlio plaintiff alleges his right of 
ownership without mentioning the transfer of title, while the witnesses 
add by what title he obtained the object; but where the claimant 
alleges some particular title, and the witnesses another, their deposition 
is of no value. 


Section 5 

Whore one ligitant maintains that he has rented a room to another 
for ten pieces of money, and the other says that the whole house was 
rented to him for that sum, and both can bring evidence in support of 
their case, the two claims mutually annul one another. According to 
one jurist, however, the tenant has a presumption in his favour. 

Where two persons claim something in the possession of a third, each 
alleging that he has bought and paid for the object in question, and 
each bringing evidence in support of their claim, the object should be 
adjudged to that purchaser whose contract has the priority. Where 
it is not clear which is the earlier, the two claims mutually annul each 
other. Where two porsons prove in court that they havo sold an object 
to a third, for such-and-such an amount, the two claims mutually annul 
each other, if the alleged sales are of the same date. On the other hand, 
the purchaser should pay twice the amount agreed upon, where the two 
claimants prove that the sales took place at different times; for if 
neither of the sales is of a certain date ; or if one of the sales is proved to 
havo been effected at a certain date, but not the other. 

Where a deceased person leaves two sons, one a Moslem and the other 
a Christian, who each maintain that their father died in the religion he 
professes, the following cases must bo distinguished :— 

1. Where it is a matter of public notoriety that the father was a 
Christian, then— 

(a) In default of proof, the assertion of the Christian son is presumed 
to be true. 

(b) Tho same presumption exists in favour of the Moslem son, if both 
sons have furnished general legal proof of the truth of their statements. 
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(c) If the proofs furnished do not concern generally the religion 
professed by the father, but special circumstances from which his 
religion may be inferred, e.g. his last words, the two claims are mutually 

annulled. 

2. Where the religion of tho deceased is not. a matter of public 
notoriety, and each son produces proof of the truth of his statements, 
in this caso also tho two claims are mutually annulled. 

A Christian leaves a Moslem son and a Christian son. The former 
declares that ho only embraced tho faith after his father’s death, so that 
he ought not to be excluded from tho succession in consequence of differ¬ 
ence of religion, while the son who has remained a Christian alleges that 
his brother was already converted. In this case the Moslem, in default 
of legal proof, has a presumption in his favour, provided he takes an 
oath to that effect . On tho other hand, if in theso circumstances, both 
sons prove the truth of their assertions, the presumption is in favour of 
the Christian. And the latter also has the presumption in his favour, in 
default of proof, where both brothers agree that tho conversion took 
place, e.g. in the month of Ramadan, but the Moslem maintains that 
their father died in the preceding month of Sliaban, while according to 
tho Christian the decease did not take place until tho following month 
of Shawal. Where, however, both sons can call evidence in support of 
their assertions, tho presumption is in favour of tho Moslem. Where 
the deceased has left an infidel father and mother, and two Moslem 
sons, who all maintain that the deceased died in their religion, the 
parents enjoy a presumption in their favour, provided they take 
an oath ; though according to one jurist, the matter should then 
remain in suspense until the truth is known or tho litigants come 
to a compromise. 

In a case where one litigant proves that the deceased enfranchised 
upon his death-bed a slave called Salim, while tho adverse party brings 
proof to show that it was Ghanim who was thus freed, and tho en¬ 
franchisement of either would just exhaust the third capable of being 
disposed of, the law considers to be preponderant the proof of the earlier 
enfranchisement. If it is proved that the enfranchisements took place 
simultaneously, whether Salim or Ghanim shall be freed must be decided 
by casting lots. According to somo authorities this method of decision 
should also bo had recourse to where neither of tho enfranchisements 
are of certain dato ; according to others one jurist maintained the 
opinion that the two slaves are both half-freed. [This latter theory is 
that of our school.] Finally, in a case whoro two persons unconnected 
with the deceased declaro that ho bequeathed his liberty to his slave 
Salim, while two residuary inheritors declare that the deceased retracted 
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this disposition and left his liberty to another of his slaves called 
Ghanim, and the enfranchisement of either would exhaust the third 
capable of being disposed of, it is Ghanim that the law considers to be 
enfranchised. Where, however, the two inheritors may be challenged 
as witnesses on account of notorious misconduct, the retractation cannot 
be proved by their deposition, and Salim is freed altogether. In 
order to punish the inheritors, Ghanim also is enfranchised, up to the 
amount of the third of the succession that remains, after deducting 
the value of Salim. 


Section 6 

A physiognomist cannot be summoned as a witness unless he is a 
Moslem of irreproachable character and of long experience. fThe law 
also requires that he should be free, and a man ; but it does not insist 
upon recourse being always had to more than one physiognomist, nor 
that he must belong to the Arab tribe of the Beni Modlij. The report 
of a physiognomist is indispensable in the case of proceedings relative 
to filiation ; or with regard to a person whose parentage is not known, 
for example, a foundling ; or a person of whom two others may consider 
themselves to be the father, for example, a child bora of a woman 
who has had commerce with two men within a short interval. This can 
happen, oven in good faith, in the following cases :— 

1. Where each lias exercised coition with her, believing her to be 
his own wife. 

2. Where the woman was their joint slave. 

3. Where one repudiates his wife immediately after coition ; and 
the other then has her in his bed by error, or by virtue of an illegal 
marriage. 

4. Where a master sells his female slave after coition, and the 
purchaser cohabits with her without observing her period of purification. 

5. f Where a master cohabits with his married slave. 

In all these cases the matter must be submitted to a physiognomist, 
where a child is born within a period between six months after the later 
and four months after the earlier act of coition, and each man claims 
the child as his. But where there has been a menstruation between 
two cohabitations the law considers the later as the sole cause of the 
pregnancy. To this rule there is but one exception, that is to say, 
whero the earlier act of coition has been accomplished by the legal 
husband, and the later by error or by fornication ; but it is of little 
consequence whether the persons who consider themselves to be the 
father are or are not free Moslems. 


BOOK 68.—SIMPLE MANUMISSION 


Section 1 

The manumission of a slave is legal only on the part of a master who has 
the free disposition of his property. Enfranchisement may be made to 
depend upon a condition, and may be limited either to a member of the 
body or to a fraction of the slave ; but in these two last cases the slave 
is none the loss wholly freed in accordance with the distinctions which 
we shall afterwards set out. 

Enfranchisement may be expressed in explicit terms, such as, “ I 
make you free, 5 ’ “ I enfranchise you,” for “ You arc no longer liable to 
the law of property.” It is then of no consequence whether one has or 
has not the intention to manumit . On the other hand, such intention 
is rigorously necessary where one makes use of implicit terms, such as, 
“ I have no longer upon you the right of property,” “ I have no longer 
any power over you,” “ There is no longer any bond between you and 
me,” “ I have no longer the right to make use of your services,” “ You 
can go where you please,” “ You will be henceforward under my 
patronage.” Moreover, the law considers as implicit terms for ex¬ 
pressing manumission all phrases that declare repudiation, explicitly 
or implicitly. The words, “ You are free,” said to a slave of either sex 
constitute an explicit manumission; and the validity of the act is in 
no way affected if the master in saying them commits a fault against 
grammatical gender. Where a master says to his slave, “ Your en¬ 
franchisement is given you,” or “ I permit you to choose between slavery 
and liberty,” intending to grant him his freedom, the slave is free as 
soon as he declares that he wishes to make use of this permission. And 
the same is the case where— 

1. The master says, “ I enfranchise you for one thousand pieces of 
money,” or “ You are free for one thousand pieces of money,” and the 
slave accepts. 

2. The slave asks his master to free him for one thousand pieces of 
money, and the master consents to do so. 

In both cases the sum mentioned is immediately due by the slave. 
When the master offers to allow the slave to redeem himself for one 
thousand pieces of money, and the slave accepts, this sale is, according 
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to our school, not only perfectly valid, but the slave is immediately free, 
though liable to his master for the amount mentioned, and remaining 
under his patronage. 

The manumission of a pregnant female slave at the same time in¬ 
cludes ipso facto the freedom of the foetus in her womb ; and any special 
reservation of this at the time of the mother’s enfranchisement is null 
and void. Granting freedom to the foetus alone, and nothing more, 
does not imply that of the mother, and where mother and foetus belong 
to different persons the manumission of the one never implies that of 
the other. 

A slave belonging in common to two masters, of whom one manumits 
him, either entirely or partially, obtains his liberty in this way only as 
regards the share of that master ; and if the latter is insolvent, the 
part share of the other is unaffected by this act. Where, however, the 
master who enfranchises a slave of whom he is coproprietor is solvent, 
the share of the slave that has not been freed returns to him all the same 
by virtue of the right of redemption, but he must indemnify his co¬ 
proprietor in proportion to the latter’s rights, and according to the value 
of the slave upon the day of manumission. Then, where tho master 
who enfranchises can only pay a portion of the value of the slave, he 
must indemnify the coproprietor according to his means, and the 
slave remains, so far as the latter is concerned, in his original condition, 
due proportion being kept between the manumitted share and the 
indemnity received. Enfranchisement by virtue of right of redemption 
is an immediate consequence of the original manumission ; or, according 
to one jurist, a consequence of tho payment of the indemnity. Another 
authority maintains, however, that the payment of tho indemnity has 
retrospective force, in the sense that this fact indicates the existence of 
tho manumission by virtue of the right of redemption from the moment 
of the original enfranchisement. Manumission by reason of maternity 
on the part of one of two coproprietors has the same consequence as 
regards right of redemption as simple manumission, with the exception 
that tho part owner who enfranchises in this way, though solvent, should 
not only indemnify the other part-owner for the slave but also for the 
proportional dower. As to tho question from what moment a manu¬ 
mission by virtue of right of redemption in these circumstances counts, 
opinions arc divided as we have explained when speaking of simple 
manumission ; but it must be understood that the theories set out upon 
this subject, both firstly and lastly, do not imply that the part-owner 
who enfranchises must indemnify the other for the value of the child 
born to tho slave. Enfranchisement by will on the part of one of the 
coproprietors does not imply a right of redemption ; *but the fact 
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that a part-owner who enfranchises, though solvent, has contracted 
debts that exhaust his fortune, is no obstacle to this right. When one 
says to one’s coproprietor, “ You have enfranchised your share in the 
slave, and so you should indemnify me for mine,” he has a presumption 
in his favour, provided he takes an oath, if the manumission is denied. 
However, those jurists who consider enfranchisement by virtue of a 
right of redemption as an immediate consequence of the original manu¬ 
mission maintain that in this case, the share of the speaker is ipso facto 
enfranchised, by reason of his implied admission ; but without admitting 
a right of redemption in consequence of this secondary manumission. 
According to these same jurists there is even ground for a right of re¬ 
demption and indemnity when one’s coproprietor says to one, “ If you 
enfranchise your share in our slave, my share will also be free after your 
manumission,” but on condition that the person to whom this phrase 
is addressed is solvent. Where, however, in this phrase, one uses the 
words, “ My share will be free before yours,” an enfranchisement by the 
coproprietor thus addressed, has for its effect that the share of the other 
owner becomes free, even if he is insolvent, by the accomplishment of 
the condition, and not by reason of the right of redemption. The 
patronage falls in these circumstances to the two masters by their own 
right. Where, on the other hand, the co-proprietor who spoke the words 
in question is solvent, the same effect is caused only where the validity 
of such a retrospective condition is not admitted. Where it is admitted, 
and the speaker is solvent, there is no manumission by virtue of right of 
redemption. In the case where a slave belongs for a half, a third, and a 
sixth to throe different masters, of whom the two last enfranchise their 
respective shares, our school considers that each owes the first half the 
indemnity. Moreover, an essential condition for right of redemption 
is that manumission takes place willingly. Consequently, there is no 
right of redemption where, by right of succession, for instance, a father 
becomes coproprietor of his son. And, finally, a person who is danger¬ 
ously ill should be considered insolvent, so far as regards this point, as 
to any amount exceeding the third of which he can dispose ; and a 
deceased person should even bo considered as absolutely insolvent. 
Consequently, right of redemption cannot be exercised where a testa¬ 
mentary executor is charged with manumitting a slave of whom a share 
belonged to the deceased. 

Section 2 

Where a person, capable of alienating his property for nothing 
becomes owner of one of his ascendants or descendants who are slaves, 
that ascendant or descendant is ipso facto freed, without distinction of 
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sex or degree. In the ease of a person who is incapable of alienating 
his property for nothing, his guardian or curator may not purchase for 
him one of his ascendants or descendants. If a minor obtains the 
ownership of one of his ascendants by way of gift or legacy, his guardian 
should accept the liberality only whero the slave in question is capable 
of exercising a trade. In this case the slave is ipso facto enfranchised ; 
but he need not be maintained by the donee, because of the relationship. 
Where, on the other hand, the slave in question is not in a state to main¬ 
tain himself, the guardian should accept only in the case of the insolvency 
of his pupil, because then tho relative has to be maintained out of the 
public treasury ; but he is rigorously forbidden to accept the gift or 
legacy of an ascendant or descendant incapable of exercising a trade, 
if his pupil is solvent and maintenance will consequently have to be paid 
for by him. 

Where some one upon his death-bed becomes gratuitously the owner 
of his ascendant or descendant, that relative is ipso facto freed, and his 
value is levied upon the third of which the testator can dispose ; or, 
according to some authorities upon the estate ; but where the acquisi¬ 
tion is effected for a consideration, the two following cases must be 
distinguished. 

1. If the acquisition for a consideration is effected without the seller, 
when stipulating the price, making any sacrifice upon his part, the 
enfranchisement must be paid for out of the third of which the deceased 
can dispose, and the slave has no share out of the succession. If the 
sick man, when making the acquisition was insolvent, some authorities 
do not admit the validity of such a purchase ; but the majority consider 
that the acquisition holds good, though in that case enfranchisement 
does not result. In these circumstances the slave should be sold again 
to satisfy the creditors. 

2. If, on the other hand, tho acquisition for a consideration is affected 
for a very low price, with which the vendor is content out of consideration 
for the purchaser, the difference between the price stipulated and the 
real value of the slave constitutes a gift upon the part of the vendor, so 
that the manumission is a charge upon the third of which the testator 
can dispose only for the amount of the stipulated price. 

Where a third party makes a gift to a slave of a share in another slave, 
who is the ascendant or descendant of the donee, and the slave accepts 
this donation, the share of the ascendant or descendant thus given is 
ipso facto enfranchised ; at least where it is admitted that the slave can 
accept a gift of his own accord. And besides, the master must in¬ 
demnify the coproprietors of the relative by reason of the right of 
redemption. 
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Section 3 

Where some one upon his death-bed voluntarily manumits a slave, 
the sole property lie possesses, the enfranchisement is valid only for 
one-third ; and, in case of the master’s insolvency, the act has no effect 
at all. By virtue of the same principle, the manumission upon a death¬ 
bed of three slaves, all of equal value, effected by an individual having 
no other property, should be limited in its effect to one of them ; and 
which of the three is to be freed must in this case be determined by cast¬ 
ing lots. And recourse must also be had to casting lots when the 
deceased in these circumstances says to his three slaves all of equal 
value, “ I enfranchise a third of you three,” “ A third of you three is 
free,” or “ I enfranchise a third of all my slaves.” In this last case, 
however, according to some jurists, all the three are free for one-third. 

A recourse to casting lots takes place as follows Three pieces of 
paper are taken of equal size ; on two of them is written the word 
“ slavery,” and upon the third the word “ enfranchisement,” and they 
are rolled round three balls, as we mentioned before. A ball is then 
drawn for one of the slaves, and if it is that upon which is the paper 
with “ enfranchisement ” written upon it, that slave is free, and the 
others remain slaves. Where, on the other hand, the one drawn con¬ 
tains the word “ slavery,” that slave remains a slave ; and a second ball 
is drawn for one of the two others. The names of the three slaves may 
also be written upon papers, and the slave whoso name is first drawn be 
freed, while the others remain slaves. When the decision has to be made 
between three slaves of different value, for example, when one is worth 
one hundred pieces of money, the second two hundred, and the third 
three hundred, and the deceased has left no other property, two balls 
are placed in the urn with the word “ slavery ” on them, and a single 
one with the word ” enfranchisement.” If the one with the word 
“ enfranchisement ” is drawn for the slave worth two hundred, he alone 
is free and entirely free; but if this word is jlrawn for the one worth 
three hundred, lie is freed only for two-thirds. Finally, if the word has 
been drawn for the slave worth one hundred pieces, not only is this 
slave entirely free, but there must be another drawing with two balls 
labelled “slavery” and “enfranchisement.” That one of the two 
slaves for whom this latter ball is drawn becomes enfranchised up to 
the limit of what remains of the third of which the testator could dispose, 
deducting the former manumission. Where, in these circumstances, 
there are more than three slaves, of whom the number and value permit 
of a threefold partition, for example, six slaves all of the same value, 
the same procedure is adopted in casting lots, except that each of the 







542 


MINHAJ ET TALIBIN 


three lots refer to two persons instead of one. Where, on the other 
hand, it is only the total value and not the number that can be divided 
into three portions, where, for example, of six slaves one is worth one 
hundred pieces of money, two others one hundred together, and also 
the three others together one hundred, one lot must be made for the 
first slave, one for the next two, and one for the three others. But 
where neither the number nor the value permit of being divided into 
three lots, for example, where there are four slaves all of an equal value 
not divisible by three, one authority recommends to proceed as follows:— 
The number of the slaves is divided into three lots, two of which are 
composed of a single slave and the third of two slaves, and when the 
ball bearing the word “ enfranchisement ” is drawn for one of the two 
first lots, the slave included in this lot is freed. After this it is decided 
by casting lots which of the three other slaves is to be freed, up to the 
amount that remains of the third that can be disposed of, deducting 
the cost of the first manumission. Where it is the third lot that wins, 
the two slaves that compose the first and second lots remain slaves, and 
lots must be drawn to decide between the two slaves forming the third 
lot, to know which of the two is to be completely enfranchised, and 
which is to be enfranchised only up to what remains of the third of which 
one can dispose, deducting the cost of the first enfranchisement 
Another jurist, however, recommends writing the names of the slaves 
upon four different pieces of paper, and afterwards proceeding to the 
drawing ; the one whose name first comes out of the urn is enfranchised 
up to the amount that remains of the third that can be disposed of, 
after deducting the cost of the first manumission. [*The former pro¬ 
cedure is preferable.] But the entire controversy as to procedure in 
drawing lots refers only to precepts of the Sonna. Some authorities, 
however, regard these precepts as obligatory. 

Where the manumission can only be partially effected, because a 
complete enfranchisement would exceed the third that can be disposed 
of, but other property belonging to the estate is found afterwards, the 
manumission must be continued up to the third of the total net assets. 
Slaves manumitted afterwards in this way may keep for themselves 
what they have gained by their labour from the day of their enfranchise¬ 
ment by the deceased ; and the heir may not even claim the restitution 
of what he has already spent for their maintenance. Where it transpires 
later that the deceased, besides the slaves manumitted, had another 
slave whom he had just enfranchised, the latter has a right to be admitted 
to the drawing of lots for manumission. A slave, enfranchised by 
drawing lots, is considered as free from the day when the deceased 
declared his manumission; and the value of this slave to be allowed 
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for in the partition is his value at that moment. In consequence what 
the slave gains is really his, and cannot be included when determining 
the amount of the third that can be disposed of. On the other hand, 
those that remain slaves because the drawing of the lots was un¬ 
favourable to them should be assessed according to their value upon 
the day of the decease ; they form a portion of the two-thirds due to 
the heirs, including what they have gained from that moment, provided 
that this gain is composed of things still existing in kind. Gain earned 
after the decease goes always, not to the estate, but to the heir to whom 
the slave is assigned at the distribution. Thus, where the deceased only 
had three slaves whom he enfranchised upon his death-bed, each of 
whom is worth one hundred pieces of money, but one of whom has made, 
between the manumission and the decease, a gain of one hundred pieces, 
lots are first of all drawn, and if this slave wins, not only is he enfran¬ 
chised, but he keeps as well the hundred pieces which he has gained. 
Where, on the other hand, the result of the drawing is to manumit one 
of the two slaves who have gained nothing by their labour, lofs must be 
drawn again, and if the other slave that has gained nothing wins he is 
freed for one-third. But where upon this second drawing the slave 
that has made some gain wins, he is onty free for one quarter. Over and 
above this he must be given as earnings one-quarter of what he has 
gained, and the other three-quarters of this gain go to the heir whose 
property he becomes for three-quarters on distribution. 


Section 4 

A person who frees a slave retains over him a right of patronage, 
without any distinction between simple manumission, or liberation 
under the terms of a will, or enfranchisement by contract, or on account 
of maternity or relationship or right of redemption. In case of the 
master’s decease the right passes to his agnates. A woman is never 
called to the succession by right of patronage, unless it be to that of 
some one she herself has manumitted, or of his children or enfranchised 
slaves. For example, where a daughter becomes the owner of her father 
who is a slave the latter is ipso facto liberated ; and where the father in 
his turn manumits one of his slaves, and then dies, and later this slave 
also dies, and neither leaves heirs, the daughter is called to the succession 
as the slave’s patroness, and not as his patron’s daughter. In case of 
the patron’s decease the patronage can be exercised only by the nearest 
agnate as a personal right, and in general a manumitted slave can have 
no other patron but his master or his master’s agnates. If a slave 
marries an enfranchised woman, the child born of this union is free and 
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under the patronage of its mother’s patron ; but if the father is after¬ 
wards enfranchised, the patronage of the child passes to the father’s 
patron. If the father dies a slave, and afterwards the father’s father is 
manumitted, the patronage of the child passes to the patron of this 
rolative ; and it is the same where the liberation of the father’s father 
takes place during the lifetime and slavery of the father, except that in 
this case the patronage is transferred to the father’s patron, if the father 
is afterwards enfranchised. According to other authorities, however, 
the patronage remains with the mother’s patron, so long as the father is 
a slave, and is only transferred to the patron of the father’s father by 
the father’s death. Where, finally, the child in question becomes the 
property of his slave father, he is ipso facto liberated ; but, if there is 
occasion for it, the patronage of the father’s other children, ix. his 
brothers and sisters, and half brothers and half sisters on the father’s 
side, fand of himself, is acquired by that child. [ jAccording to Shafii’s 
personal opinion this patronage of a person over himself cannot 
exist.] 



BOOK 69.—TESTAMENTARY MANUMISSION 


Section 1 

Enfranchisement by will may be expressed explicitly by the phrase 
“ You will be free after my death,” “ when I am dead,” or “ as soon as 
I am dead,” or by the phrase, “ I manumit you after my death.” 
According to our school the expressions “ I make you,” or “ You will 
be my testamentaiy enfranchised slave,” are also explicit. This manu¬ 
mission may also be legally expressed by all terms that imply a simple 
manumission, such as, “My death will dissolve the bond between you and 
me,” but in such a case the master must havo really had the intention to 
accomplish that act. One may pronounce a testamentary manumission 
subject to a restriction, e.g. “ If I die this month,” or “ in this sickness,” 
“ you are free ; ” or make it depend upon a condition, as for example, 
“ If you enter the house you will be free after my death.” In these 
cases the enfranchisement depends upon the operation of the restriction 
or the accomplishment of the condition. In the example last given the 
slave must enter the house before Iris master’s death; but the entry 
should, on the contrary, bo after that event if the master says, “ You 
will be free if you enter the house after my death.” In this latter case, 
however, the slave need not make his entry immediately after his 
master’s death, and the heir cannot sell him in the mean time. Where 
the master says, “ You will be free as soon as one month has passed 
after my death,” the heir cannot sell the slave during this period, but 
there is no objection to his employing him in his service in the mean¬ 
time, both in this case and in the preceding one. Manumission in the 
words, “ If you like you can be my testamentary enfranchised slave,” 
or “If you like you can be my enfranchised slave after my death,” 
requires that the slave should say at once what he decides to do, but if 
the master says, “ As soon as you have expressed your wishes in the 
matter,” the slave need not do so immediately. Where two part-owners 
of a slave declare that he will be free “ after their death,” he is not com¬ 
pletely enfranchised until after the death of both of them ; though 
after the death of one, his heir cannot sell the share of the slave forming 
part of the inheritance. 

2 n 
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Testamentary manumission is forbidden to the lunatic or the minor, 
*evcn where the latter lias attained the age of discernment. On the 
other hand, it is permitted to imbeciles and infidels. As to an apostate 
there is the same divergence of opinion as about his right of ownership. 
Our school, however, maintains in all cases a testamentary manu¬ 
mission spoken before apostasy ; and the apostasy of a slave, enfranchised 
by will while he was still a believer, does not cause him to lose his liberty. 
An infidel who is not a subject has a right to take his testamentary 
enfranchised slave who is an infidel into his own country ; but when an 
infidel of any land grants his liberty to a Moslem slave by his will, the 
act is null and void, because the law prescribes that such a slave should 
be seized and sold on his account. In the case of an infidel slave, en¬ 
franchised by his master’s will, his master also an infidel, who after his 
manumission embraces the faith, without his master revoking his former 
disposition, this conversion is enough to withdraw him from his master’s 
control, and he can then work for his master’s account and repay him 
the gain resulting from this labour. According to one jurist, however, 
even in this case the enfranchised slave should be sold, and the price 
given to his master. 

The master of a testamentary enfranchised slave may sell him, and 
this sale ij)so facto annuls the manumission. For a testamentary 
enfranchisement is nothing more than a simple manumission, depending 
upon a condition, or according to one authority a legacy. According 
to our school the enfranchisement remains none the less annulled where 
one again becomes the owner of the testamentary enfranchised slave 
that one had sold. As to the revocation of the sort of manumission 
with which we are here occupied, excepting the case where it is a neces¬ 
sary consequence of the sale, it is not lawful unless it be admitted that 
the act constitutes a legacy. One may then express the revocation 
by the words—“ I annul,” “ I declare dissolved,” “ I break,” or “I 
revoke the testamentary manumission.” If, on the other hand, one 


admits, with most authorities, that the act constitutes a simple manu¬ 
mission depending on a condition, one cannot revoke it. 

There is no objection to manumitting in the ordinary way a slave 
one has already enfranchised by will, and making this later manu¬ 
mission depend upon a condition, or naming a specified time for its 
operation. In the latter case the slave becomes free as soon as one of 
the following things happens—the master’s death, or the accomplish¬ 
ment of the condition, or the expiry of the term. The testamentary 
manumission of a slave does not prevent her master, during his lifetime, 
having the right to cohabit with her, and this act leaves the previous 
enfranchisement intact, unless the slave becomes a mother, in which 
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case the testamentary manumission is annulled and becomes a liberation 
on account of maternity.' On the other hand, enfranchisement on account 
of maternity cannot become a testamentary manumission. The libera¬ 
tion under the terms of a will of a slave undergoing enfranchisement by 
contract, and the manumission by contract of a testamentary en¬ 
franchised slave are both permitted by law. 

Section 2 

*When a testamentary enfranchised slave gives birth to a child 
during her master’s lifetime either in consequence of her marriage, or 
of the crime of fornication, it remains a slave until the master’s death. 
Where, on the other hand, testamentary enfranchisement is granted 
to a pregnant slave our school permits not only that the child should 
be included in its mother’s manumission, but also that it should be 
considered a testamentary enfranchised slave, where the manumission 
of t he mother does not actually take place, either in consequence of her 
previous death, or of a revocation. Some authorities, however, main¬ 
tain that the child, before its birth, follows its mother’s condition in 
case of revocation. Moreover, a foetus in the mother’s womb is capable 
of testamentary enfranchisement before birth, and this manumission 
does not involve that of the mother, though her sale before accouche¬ 
ment implies ipso facto the revocation of the enfranchisement of the 
foetus. Where a slave, manumitted in the ordinary way, under some 
condition, gives birth to a child, it is not ipso facto enfranchised with 
its mother when that condition is fulfilled. According to a single 
authority the child is ipso facto manumitted when the condition is accom¬ 
plished during the mother’s lifetime, but remains a slave when the 
condition is only fulfilled after the mother’s death. A testamentary 
manumission in favour of a male slave never extends to his children. 

In the matter of crimes against the person a testamentary en¬ 
franchised slave of either sex remains during the master’s lifetime subject 
to the ordinary law applicable to slaves. At his master’s death the 
testamentary enfranchised slave obtains his entire freedom, and his 
value is debited to the third of the estate of which the master could 
dispose, after deducting the debts. If this third is not sufficient, the 
slave becomes only partially free. For the same reason is debited to 
the third of the estate a simple manumission depending upon a condition 
relative to the last illness ; for example, where the deceased declares, 
“ You will be free if you enter the house during my last sickness ; ” 
*but where the condition may bo fulfilled while the testator is in good 
health, the fact that it is accidentally accomplished during his last 
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malady does not prevent the manumission being debited to the entire 
estate. 

Where a slave maintains in a court of law that he was enfranchised 
by will, and the master denies this, the latter must take an oath and 
declare that this contradiction is equivalent to a revocation, and that 
in consequence the claim is inadmissible. This rule is admitted even by 
the authority who assimilates testamentary manumission to a legacy, 
and who consequently admits its revocability. 

Where a testamentary enfranchised slave, on becoming free, finds 
himself in the possession of a sum of money, and declares that he gained 
it after his master’s death, while the heir maintains that it is his earnings 
amassed during the master’s lifetime, and that in consequence it should 
be paid in to the assets of the estate, the enfranchised slave has a pre¬ 
sumption in his favour, provided he takes an oath. Even where, in 
these circumstances, the tw r o parties can bring evidence in support of 
their assertions, the enfranchised slave still has the presumption in his 
favour. 





BOOK 70 .—ENFRANCHISEMENT BY CONTRACT 


Section 1 

Enfranchisement by contract is a meritorious act upon the master’s 
part, when asked for by a slave worthy of confidence and capable of 
exercising a trade. According to some authorities even this last con¬ 
dition is not necessary to render the act meritorious, and in any case 
enfranchisement by contract is never blamable. The words by which 
the master may legally manifest his wish to enfranchise in this way 
are, “ I make you my enfranchised slavo by contract for such and such 
a sum vVhicli you will pay by periodical instalments ; and when the 
whole has been paid you will be free.” The number of instalments 
must be mentioned, and the amount of the debt to be paid upon each 
occasion ; but the contract remains valid even where one may have 
omitted to add the condition upon which tho liberation depends, ix. 
the concluding phrase, “ and when,” etc. ; provided always that tho 
intention to enfranchise is not wanting, for in that caso our school 
does not admit tho validity of the act. And, moreover, the law insists 
that the slave should formally declare that ho accepts the offer made by 
his master, and that tho contracting parties, that is to say both the slave 
and his master, are adult sane Moslems capable of the free disposition 
of their property. It follows from this latter condition that enfranchise¬ 
ment by contract effected by a master in his last illness is debited to 
the third of the estate of which he can dispose. Where in these circum¬ 
stances a master leaves three slaves all of equal value, the enfranchise¬ 
ment by contract of one of them is perfectly legal. And it is the same 
where the slave thus enfranchised, though the only property of the 
deceased, has already paid during his master’s lifetime two hundred 
pieces of money, while ho was only rated at one hundred. If the slave 
had only paid one hundred his enfranchisement would have counted 
only for two-thirds. The validity of an enfranchisement by contract 
effected by an apostate depends upon the question whether his right 
of ownership ceases to exist or not. Where it is admitted that his right 
of ownership remains in suspense, there must be admitted also the 
nullity of the enfranchisement by contract, according to the opinion 
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adopted by Shafii during his stay in Egypt. A slave pledged or hired 
can no longer be enfranchised by contract by his master during the 
continuance of the engagement. 

The equivalent that is due by the slave for his liberty is upon his 
part a debt for a term, even where this debt only consists in the use of 
something, or of his services. The debt should be paid in at least tivo 
instalments ; although, according to some jurists, one may also stipu¬ 
late that the whole debt shall be duo immediately where the slave is 
only partially owned by the master, and is otherwise free. If one has 
stipulated, as an equivalent, that the slave should continue to give 
his services for a month, and pay at the end of it one dinar, a regular 
enfranchisement has been contracted for; but it would bo irregular 
if the master stipulated as an equivalent that the slave should sell him 
such and such an object. Where the master stipulates as follows : 
“ I contract to make you my enfranchised slave, if you buy from me 
this coat for one thousand pieces of money, payable by instalments, 
your liberation not to take place until the debt has been paid,” our 
school admits only the validity of the enfranchisement, but not that 
of the debt. Where one manumits several slaves at once for a single 
sum of money to be paid by instalments, on condition that no one of 
them is to be free before the whole of the debt is paid, this enfranchise¬ 
ment is valid, according to Shafii’s personal opinion. Then, however, 
the sum mentioned is ipso facto divided in proportion to the respective 
value of each of the slaves upon the day of the contract, so that the one 
who pays his becomes free, and the one who does not remains a slave. 

Enfranchisement by contract may also be effected with regard to a 
slave who has already been previously and partially enfranchised, *and 
a contract to enfranchise such a slave entirely is limited ipso facto to 
the portion still capable of being enfranchised. Enfranchisement by 
contract cannot bo effected by one of two coproprietors even if the 
other subsequently consents to it, at least according to our school; 
and a contract to partially enfranchise a slave of whom one is the sole 
owner is also forbidden by our school. Enfranchisement by contract 
of a slave belonging to two masters may lawfully take place when both 
at the same time give their consent either personally or by agent, and 
both stipulate the same terms of payment. The sum stipulated is then 
divided in proportion to their reciprocal rights. Where the slave is 
not in a condition to fulfil his engagement, and one of the coproprietors 
considers that for this reason the contract should bo cancelled—but the 
other thinks it should remain good, it is as if the contract for enfranchise¬ 
ment had been effected only by one of the coproprictors, and the 
act is then illegal. According to other authorities, however, these 
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circumstances do not invalidate the contract . Where, finally, one of the 
co-proprietors remits what the slave owes, or manumits him later in 
the ordinary way, then only this owner’s portion becomes free, subject 
to indemnity and right of redemption, if the coproprietor is solvent. 


Section 2 

The master is obliged oither to remit the slave a portion of his debt, 
or to return him a part of the sum reeoived. Remission, however, is 
preferable, especially in the case of the last instalment. fTlic law does 
not proscribe either a maximum or a minimum for remission or restitu¬ 
tion, but either must bo something capable of being the subject of 
obligation. ^Remission or restitution should take place immediately 
before complete enfranchisement, and it is commendable to make it 
consist of a quarter or a seventh of the sum stipulated. 

Tho law forbids a master to cohabit with his fomalo slave under¬ 
going enfranchisement by contract, in the exercise of his right of owner¬ 
ship ; but a contravention of this rule does not incur the definite penalty 
for fornication. The master, however, in those circumstances is liable 
for dower, and a child born of this illicit union is free. On the other 
hand, tho master is not obliged as well to pay the mother tho value of 
the child, at least according to our school. As to tho slave herself, sho 
becomes enfranchised on account of maternity ; without prejudice to 
the contract of enfranchisement, that is to say that in case of non¬ 
execution of her obligations under it, she none the loss becomes freo 
upon her master’s death. *A child born of a slave under a contract 
of enfranchisement, either in consequence of a marriage or of the crime 
of fornication, is also under the contract and follows the condition of 
his mother, whether slave or freo. Tho child, however, owes nothing 
for his own liberty, though he remains the property of the 
master, or, according to one authority, the property of his mother, 
until his complete liberation. In case of homicide the value of tho 
child goes to the owner, but tho pecuniary consequences of a crime 
committed by the child must be borno by itself. Tho profits which it 
gains, either by its work or in any other way, e.g. as dower, should be 
employed in the first place for its necessary maintenance, and the 
remainder should bo sequestrated in order to be returned to it on its 
freedom, or to the master if it is not freed. 

A slave under a contract of enfranchisement does not obtain his 
liberty, even partially, until he has paid the whole of the amount he 
owes. Where such slave wishes his master to accept in payment 
something which the latter is of opinion cannot be given, in default 
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of legal proof it is the slave who has a presumption in his favour, and 
should swear that it is a thing the use of which is permitted him. The 
master is then obliged to accept it, or to give a receipt for the amount 
offered by the slave or if necessary the latter may deposit the thing in 
court. Should the slave under the contract refuse to take an oath, it 
should be administered to the master. Where the thing is seized by 
legal process the master may insist upon the slave giving him another 
thing of the same kind and value, and where a dispute of this sort arises 
as to the last of the periodic payments, complete enfranchisement is 
suspended until the legal claim has been dismissed, or the slave has 
given something else. This rule must be observed, even where the 
master on receiving the object says, “ Now you are free.” Institution 
on account of redhibitory defects has the same consequences as legal 
seizure. 

A slave under contract of enfranchisement cannot be married 
without the master’s consent, until he has paid up the whole of the 
debt. Our school even forbids him to cohabit with one of his slaves 
by virtue of his right of ownership, even though tho master authorises 
him to do so. This prohibition to cohabit with one of his slaves does 
not, however, prevent his purchasing slaves, e.g . for trading in them. 
Besides, a contravention in this respect does not involve a penalty for 
the crime of fornication, and a child born of such illicit union is none 
the less its father’s legitimate child. Such child follows the condition 
of his father as regards freedom or slavery, when he is born either before 
his father’s complete enfranchisement, or within six months after that 
event; *but in these circumstances the mother never becomes en¬ 
franchised on account of maternity. But a child born of such a union 
six months or more after the father’s complete manumission is free, 
and then the mother also becomes free by reason of maternity. 

A master is not obliged to accept payment in anticipation, where 
ho can give a valid reason for his refusal, e.g . that thus the expense 
of keeping the money or other things received will fall upon him, or 
that he is afraid of losing them. On the other hand, where there is 
no valid reason the master cannot object to a slave under contract 
of enfranchisement paying him before the due date, and the latter may 
then, if necessary, be liberated by a judicial order. But an anticipation 
of the instalments can never be a ground for any diminution in the debt, 
even with the consent of the interested parties. These instalments 
cannot be transferred by sale, or exchange, before the master takes 
possession ; *and when the slave undor contract of enfranchisement 
pays a purchaser of the debt, ho does not obtain his liberty. Eor the 
master may none the less insist upon full payment; though in this 




ENFRANCHISEMENT BY CONTRACT 


553 


case the slave has a remedy against the purchaser for the amount he 
has erroneously paid him. 

According to the opinion of Shafii in his second period a slave under 
contract of enfranchisement cannot any longer be sold by his master, 
and if sold in spite of this does not become free upon making the stipu¬ 
lated payments to his new master. Gift is equivalent to sale in this 
respect. Nor can the master dispose of the earnings of a slave under 
contract of enfranchisement, nor liberate nor give in marriage a slave 
of such slave. 

Finally, where a third party asks a master “ to liberate immediately 
his slave under contract of enfranchisement for such and such an 
amount,” and the master agrees, it is this third party and not the slave 
who is liable for the sum promised. 


Section 3 

An enfranchisement by contract, legally executed, does not admit 
of a revocation by the master, except where its terms are not carried 
out by tho slave ; but the latter may renounce it when he pleases, 
simply by ceasing to make the periodic payments, though he may be 
quite capable of continuing them. Where a slave under a contract 
of service declares himself to be incapable of paying, the master may 
either givo him time or dissolve tho agreement. This dissolution for 
non-execution has no need to be pronounced by the court ; it can not 
only bo enounced by the master, but even by the slave himself, where 
the master is not willing to cancel the contract in spite of the slave’s 
wishes. When at the end of one of the periods the slave under contract 
of enfranchisement asks for some delay, it is recommendable to grant 
it him ; but this indulgence on tho part of the master leaves intact his 
right to insist later, whenever he pleases, upon a dissolution of the 
contract for non-execution. Where the slave cannot pay but still 
possesses some property, the delay allowed should be long enough to 
allow of its realisation ; but where the goods are unsaleable the master 
* is not obliged to grant for this purpose a longer delay than three days. 
As to the property of the slave under contract of enfranchisement, 
property that is in another place, the master must grant him merely 
the delay necessary to send for them if tho distance is less than two days’ 
march. If upon the expiry of a period the slave is absent, the master 
may cancel tho contract for non-execution, even although the slave 
has in tho place property in sufficient quantity. For no one, not even 
the court, may use these things to pay the debt, without the previous 
authorisation of tho slave in question. Enfranchisement by contract 
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is not vitiated by the slave’s lunacy, for then the court can proceed 
to the payment of the instalments, but in this case the slave should pay 
his curator, and cannot obtain his liberty by payments to the master 
in person. 

Premeditated homicide of a master by his slave under contract of 
enfranchisement gives the master’s heir the right to demand an appli¬ 
cation of the law of talion; and in the case of pardon or of voluntary 
or involuntary homicide all the slave’s property may be seized to satisfy 
the price of blood, fin default of property the heir may dissolve the 
contract for non-execution, so that the slave resumes his previous state 
of slavery. If it is not a case of homicide, but of a wound, it is the master 
himself who can demand either an application of the law of talion, or 
the price of blood, as we have explained in reference to the heir in the 
case of homicide. Premeditated homicide or wounding, committed 
by a slave under contract of enfranchisement with respect to any other 
person than his master, also involves an application of the law of 
talion, unless the injured party or his representative grants pardon. 
In this latter case, as also in case of voluntary or involuntary homicide, 
not only all that the slave possesses, but also all that he subsequently 
gains, can be seized, up to the value of the slave himself or of the in¬ 
demnity, whichever is the more advantageous for him. In default of 
goods to seize the injured party or his representative may ask the court 
to declare the slave incapable of fulfilling his obligation; and after 
this the slave returns to ordinary servitude, and is put up to auction, 
up to the amount of the indemnity. If his value exceeds this amount 
the contract of enfranchisement remains intact, and oven in the contrary 
hypothesis the master always has the right to ransom him for this amount 
and thus keep him as his slave under contract of enfranchisement. 
Simple manumission, or a remission of instalments upon the part of 
the master, after the slave has committed the crime, cannot be attacked 
by the injured party ; but the master must then pay ransom, because 
the slave’s sale has become impossible. A contract of enfranchisement 
is annulled by the premeditated homicide of the slave, for in these 
circumstances he is considered to have died in a state of slavery. Con¬ 
sequently the master may demand an application of the law of talion 
if the criminal is not of a social position superior to that of his victim ; 
otherwise ho may exact payment of the value of the slave killed. 

A slavo under contract of enfranchisement may of his own accord 
freely dispose of his property, provided that it is not for nothing, or 
part of a hazardous speculation, *unless the master has authorised 
acts of this nature. He may even buy a slave whose enfranchisement 
would be obligatory for his master ; and such a slave becomes in fact 
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free ipso facto , if he falls into the master’s possession by a dissolution 
of the contract in consoquenco of non-execution. Where, on the con¬ 
trary, it is a case of the purchase of a slave whose enfranchisement would 
be obligatory for the slave himself who is under contract, the act is 
illegal if without the master’s authorisation, but not where this lias 
been obtained. Where the validity of the act in question is admitted 
the slave whoso enfranchisement should ipso facto take place, becomes 
the master’s slave under contract of enfranchisement. But our school 
forbids a slave under a contract of enfranchisement to manumit another 
slave in his turn, either simply or by contract, even though authorised 
so to do. 


Section 4 

A contract of enfranchisement into which there has been introduced 
an illicit condition, equivalent, or term, is illegal, but not absolutely 
null. Such an enfranchisement has the same consequences as a regular 
contract of enfranchisement for all that concerns the slave’s capacity 
to gain money on his own account, the obligation to pay an indemnity 
for a crime, the right to claim dower, even for erroneous cohabitation, 
completo enfranchisement upon payment of the entire sum stipulated, 
and the right to keep for himself any gain that may have been made in 
the mean time. The illegal contract of enfranchisement of which we 
are here speaking is assimilated to a regular contract of enfranchisement 
depending upon a condition in respect that the slave docs not become 
free when the master remits his debt; that the master’s death annuls 
the agreement; that the master may dispose by will of the slave ; and 
that the latter does not participate in the portion of the charity tax 
appropriated to the use of slaves under contract of enfranchisement. 
And this illegal contract has another peculiarity in that the master may 
revoke it when he pleases, and that the master does not become the 
owner of the property acquired by the slave ; these revert in kind to 
the latter at the moment of complete enfranchisement if they are of any 
value. The slave, however, should then pay the master his own value 
upon the day of his liberation. Where master and slave each owe the 
other something in these respects, a balanco is struck between them, 
and the excess alone can bo claimed. [fThe striking of the balance 
extinguishes the smaller sum due, ipso facto , and whether the parties 
are aware of it or not. According to another opinion, however, this 
can only take place with their consent. According to a third opinion 
it takes place upon the desire of one of the parties ; while according to 
a fourth it is not a cause of extinction at all.] 

The illegal contract of enfranchisement with which we are concerned 
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can bo revoked by the master. This revocation should take place 
before witnesses ; for in default of legal proof the slave who denies this 
revocation has a presumption in his favour, provided he takes an oath. 
Thus a master cannot refuse an offered payment upon the ground of 
such revocation. fLunacy, unconsciousness, or legal incapacity, on 
the part of the master, annul ipsojado this illegal contract of enfranchise¬ 
ment ; but the slave’s lunacy does not do so. A master or his heir who 
denies the contract alleged by his slave, has a presumption in favour 
of the truth of his statement. The heir should also swear that he is 
ignorant of the fact. Where the proceedings relate only to the quantity 
or the nature of the periodic payments, the parties should, in default 
of legal proof, swear to the truth of what they maintain ; after which 
the following cases must be distinguished :— 

1. fflf the master has not yet taken possession of what he alleges 
he stipulated, the enfranchisement by contract, not yet being ijysojado 
broken, should be declared to be dissolved by the court where the parties 
cannot agree. 

2. If the master has already taken possession of what he alleges 
to have been stipulated, while the slave maintains that the master has 
received a portion of that sum, not as periodic payments, but as a 
deposit ; the slave obtains immediately his complete freedom ; and the 
master must return him all he has received. On the other hand, the 
slave owes the master, as an equivalent, his own value ; but these debts 
may be balanced against each other, if there is occasion for this. 

A master who declares that he effected a contract of enfranchise¬ 
ment while in a state of lunacy or legal incapacity in other respects, 
has a presumption in his favour if the slave denies it, provided that it 
is a matter of public notoriety that lie was in the condition alleged ; 
otherwise there is a presumption in favour of the slave who maintains 
that he was legally enfranchised. The master still enjoys a presumption 
in his favour, where he alleges that he remitted the first instalment, 
or a portion of the periodic payments ; while the slave maintains that 
it was the last or all of the instalments that were remitted. 

Where a master leaves two sons and a slave who maintains that the 
master enfranchised him by contract, the two sons have a presumption 
in their favour if they both deny it. If both admit it the slave becomes 
under contract of enfranchisement. jAVhere, in this latter case, one 
of the sons manumits his portion later in the ordinary way, this portion 
does not become free immediately but remains in suspense until the 
slave has acquitted himself of his obligation towards the other son. 
Then the patronage falls to the sons, not on their own account, but as 
their father’s heirs. Where in these circumstances it appears that the 
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slave is unable to complete his engagement, there is a right of redemption 
and the value of the slave should be paid by the son who has just manu¬ 
mitted him, if ho is solvent. If not, only the enfranchised portion of 
the slave becomes free immediately, without prejudice to the other 
son’s right of ownership over the portion remaining in slavery. [*On 
the contrary, a simple manumission of his portion by one of the sons 
does not remain in suspense, but takes effect immediately.] Where, 
in these circumstances, one of the two sons admits the contract of en¬ 
franchisement, his portion becomes enfranchised, while the other portion 
remains as before. Where, however, the son who admits the contract 
afterwards, manumits the slave for his portion in the ordinary way, 
there is still a right of redemption, at least according to our school; 
and the son who thus manumits should indemnify his brother, if he is 
solvent. 




BOOK 71.—FREEDOM ON ACCOUNT OF MATERNITY 


When a master lias cohabited with one of his female slaves, and rendered 
her pregnant, she becomes free upon her master’s death, whether the 
child to which she gives birth is living or dead. But if it is still-born 
the law insists that it must have attained a development sufficient to 
be an occasion for ghorra in case of abortion. A child born of a slave 
belonging to another, to whom one is married, is not free but remains 
the property of that slave’s master. Such a slave does not become 
free on account of maternity where her husband afterwards becomes her 
master. Where, on the other hand, a child is born of the slave of a third 
party, with whom one has cohabited through error, the child is free, 
and is regarded as its father’s legitimate son ; but the mother does not 
become free on account of maternity should the man who rendered 
her pregnant subsequently become her master. 

Freedom on account of maternity leaves intact the master’s right 
to cohabit with the slave during his lifetime by reason of his ownership ; 
he may even employ her in his service, or hire out her services to another ; 
she may be seized for the indemnity if she commits a crime; fand 
the master may even give her in marriage without her consent. Her 
sale, pledging, or gift are the only things forbidden him. The master 
also remains the owner of any child born of the slave, either in conse¬ 
quence of marriage with another person, or of the crime of fornication, 
but the child is always free upon the master’s death. On the other 
hand, children that the woman in question gave birth to before her 
enfranchisement on account of maternity remain slaves and do not 
become free upon the master’s death; whether they were conceived 
in marriage or by the crime of fornication. Consequently the master 
may sell these children as he pleases. Finally, upon the master’s death, 
the consequences of enfranchisement on account of maternity must be 
defrayed out of the whole estate, and not out of the third of which he 
can dispose. 

Glory to God, the lord of all created things. God grant His grace 
to our master Muhammad. God grant him His grace and His blessing ; 
to him and his family and his companions. May He grant them all 
His grace and His blessing. God sufficeth for us. He is the supremo 
mediator. There is no force nor power but in God Most High. 



GLOSSARY 

OF ARABIC WORDS AND NAMES 


Aakila, male relatives of a criminal or other person, who are liable to pay penalty 
due for injury, 424. 

Aariya, loan, 195. 

Aashura, tenth, i.e. tenth day of the month of Muhurram, 103. 

Aatakaf, religious retirement, 104. 

Aatidal, a posture of the body at prayer, 27. 

Abu Hanifa, 434, Abn Hanifa ibn Thabit, an eminent Muhammadan scholar, was 
born a.d. 099 at Kufa, where he lectured on law, and died at Baghdad in 707. 
He made considerable use of analogy and equity, like other jurists ; but more 
especially of a doctrine of preference for such rules as suit local conditions. 

* Some eighty or ninety million Moslems now belong to his school, being the bulk 
of the Muhammadan population of the Indian, Ottoman, Russian, and Chinese 
empires. 

Adhhar, literally, clearer ; indicates a doctrine preferred by Nawawi, though the 
contrary opinion is widely accepted, xii., xiv. 

Adhiya, sacrifices, 477. 

Ahia-el-muat, vivification of the dead, so, occupation of waste land, 22G. 

Akdariya, a particular case of succession, 253. 

Alas, a species of wheat, 84. 

Arafa, Mount, 115. A small hill on a plain a few hours to the east of Mecca, where 
the pilgrims assemble in the afternoon of the 9th of Dulhejja and utter pious 
ejaculations, and loud shouts of labbaika. 

Araya, a permissible bartering of certain fruits, 144. 

Asahh, literally, surer; indicates a doctrine preferred by Nawawi, though the 
contrary opinion is maintained by authorities of repute, xii., xiv. 

Ashriba, beverages that are forbidden, 451. 

Atama, eatables, 480. 

Awl, proportional reduction in share of estate, 252. 

Ayyam-at-tashrik, the three days after the great festival, i.e. the 11th, 12th, and 13th 
of the pilgrim month, 477. 

Azan, the first call to prayer, 21. 

Badana, an expiatory sacrifice, 120. 

Badia, a wound, when the flesh has been injured, 403. 

Baghawi, el, 280. Abu Muhammad of Bagh in Khorasan was a jurist of the school 
of Shafii, in the olovonth century of our era. He compiled the Masabih es Sunna 
or book of traditions arranged in each chapter according to their worth, i.e. 
sound traditions from the collections of Bokhari and Muslim, others merely 
good, and others unsound. 

Banu Hashim, Hashirn was the great-grandfather of the prophet Muhammad, 274. 

Banu Muttalib, Abdul Muttalib was the grandfather of the prophet, 274. 

Banu Shaiba, 112. The family to whose custody were entrusted the keys of the 
Kaba. The gate was apparently that now represented by the circular arclnvay 
to the north-east of the sanctuary in the court of the Musjid-el-haram. 

Bent-labun, 80, two-year-old she-camel. 
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Bent-makhad, 80, yearling shc-camel. 

Bia, sale or barter, 1 23. 

Bokhari, el. 40, 67. Muhammad ibn Ismail, of Bokhara. He was bom in a.d. 810 
and died in 870 ; and was tho author of the principal canonical collection of 
7275 sound traditions of tho teaching and practice of the prophet Muhammad. 
It was known, like that of Muslim, as the Sahih . He was apparently of the school 
of Shafii. 

Bowaiti, 67. A contemporary and friend of Shafii. 

Bughat, rebels, 433. 

Damia, a wound, where blood has flowed, 403. 

Damigha, a wound, where the brain is injured, 403. 

Dawa, prosecution, 428, 526. 

Debah, slaughtering, 472. 

Deman, responsibility, for damage, 455. 

Dhihar, injurious comparison, 352. 

Dhohr, midday prayer, 19. 

Dinar, denarius aureus ; a gold coin, of 66 grains, worth about ten shillings, 124. 

Diya, price of blood, 412. 

Doha, a late morning prayer, 41. 

Drahm, drachma ; a silver coin, worth about sixpence, 124. 

Fatiha, “ opening ” chapter of the Koran, 26. 

Feraid, distribution of estates, succession, 246. 

Ghasb, usurpation, 198. 

< Ghorra, price of blood in case of crime or njury causing abortion, 420. 

Hadd el Kazf, defamation, 442. Literally„ limit of censure. 

£ Hajj, pilgrimage to Moeca, 107. 

Harim, 226, land that may not be occupied, owing to its proximity to other land. 
Harisa, a wound where only the skin has been cut or scraped, 403. 

Hashima, a wound where a bone has been injured, 403. 

Hiba, gifts, 234. 

Hikk, or hikka, 80, three-year-old camel, or she-camel. 

Ibu-labun, 80, two-year-old camel. 

Idda, period of retirement of a widow or divorced woman, 364A 

Ifaf, an obligation to assist a father or grandfather in certain circumstances, 302. 

Ifrad, performing the hajj and then the omra, 118. 

Iftirash, a manner of sitting, in prayer, 25. 

Ihram, state of a person accomplishing the pilgrimage, 109, 386. 

Ijara, contract of hiring, 218. 

Ijrnaa, general agreement of the Moslem community, 436. It is defined by Professor 
Goldziher as “ the general usage of tho community which has been established 
by agreement in the larger circles of bcliovers independent of the written 
traditional or inferred law.” 

< Ikama, the second call to prayer, 21 
Ikrar, admission, 188. 

Ila, oath of contincncy, 348. 

Imam, leader, at public prayer, 44. Of a school of law, E.rj. esh-Shafii, 234, 366. 
Also means the Sovereign, the Caliph. 

Irak, 437, 495. Babylonia and Persia. The expression “ jurists of Irak ” is prac¬ 
tically synonymous with that of tho school of Hanifa, Its most distinguished 
other representatives were his teacher Haminad b. Abi Suleiman, bis two pupils 
Abu Yusuf and Muhammad, and el Khassaf, author of Adah-el-Kadi. 

Isha, the prayer of the night, 19. 

Istibra, period of waiting of a slave, 375. 
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Itk, simple manumission, 537. 

Izar, a garment worn at the pilgrimage, 111. 

Jaala, job-work, 244. 

Jama masjid, 104. Lit. “assembly place of prostration,” i.e . mosque for public 
prayer on Fridays. 

Jamrat-al-akaba, heap of stones at Mina, 116. 

Jazaa, 81, four-year-old slie-camcl. 

Jaziya, poll-tax, 465. 

Jelus, a sitting posture, at prayer, 28. 

<T Jenaza, funeral ceremonies, 70. 

Jerah, wounds ; and so, crimes against the person, 395. 

Jesus Christ, 348. Like the Christians of the first century, the early Moslems would 
seem to have believed in the imminence of the last judgment. The glorious 
appearing of the Nabi Isa was, however, to be preceded by the seven years’ 
reign of the Malidi, and this is presumably the meaning of the passage referred to. 
Jobba, a cloak, 384. 

Kada, administration of justice, 500. 

Kafara, expiation, with regard to injurious comparison, 355. 

Kafiz, a measure, 223. 
c^Kanut, a formula of prayer, 27. 

Kama, a defect in a woman giving rise to right of option upon marriage, 299. 

Kataba, writing ; contract of enfranchisement, 549. 

Kati et trik, brigands, 448. 

Kaud, a sitting posture, at prayer, 29. 

Kesm, partition, thus sharing of husband’s favours, 316. 

Kesm el fi wa el ghanima, distribution of the profits of war and of booty, 273. 

Kesm es Sadakat, distribution of the proceeds of the charity tax, 277. 

Keta-es-sarika, body-cutting ; i.e. crimes punishable with amputation, 440. 

Khalifa, pregnant camel, 413. 

Khula, divorce, 320. 

Kibla, direction of prayer, 23. 

Kiraa, recitation, of the Koran, at prayer, 26. 

Kirad, a joint-stock company, 210. 

Kiran, joint accomplishment of hajj and omra, 111. 

Kisas, law of talion, 405. 

Kiyam, standing up, in prayer, 25. 

<Kolla, 1, 2, a jar or pitcher, a measure.> 

Kuba, a forbidden kind of drum, 515. 

Lekit, foundlings, 240. 

Lian, imprecation, 358. 

Lokta, things found, 236. 

Maghrib, evening prayer, 19. 

Mahr, dower, equivalent of sadak, 305. 

Majlis, lit. sitting ; right to cancel a contract before separation of the parties 129. 
Makam Ibrahim, a small building to the eastward of the Kaba, in the Masjid-et 
haram, at Mecca, where the imam of the School of Shafii takes his station and 
leads the prayers of the congregation, 361. 

Malik, 337, 338, 439. Malik ibn Anas was born in a.d. 71S and died in 795. He was 
a judge and jurist, and lived and died at Medina, where ho lectured on law. In 
his teaching ho emphasized the principles of public advantage and general 
agreement. His book the Muwatta is one of the earliest collections of traditions 
and contains about 1700. To his school belong nearly all the Muhammadans 
of Africa, with the single important exception of those of Lower Egypt, a total 
of some thirty millions. 
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Mamuma, a wound, where the membrane of the brain has been injured, 403. 

Marwa, a spot in Mecca, a little to the north-west of the Masjid-el-haram, 115. 
Mashhur, literally , well-known ; indicates a doctrine preferred by Nawawi, and that 
the contrary opinion is not widely accepted, xii., xiv. 

Masjid-el-haram, the great court and colonnades round the Kaba at Mecca, 119. 
Mihrab, a niche or other sign in a mosque wall denoting the kibla or direction of 
prayer towards Mecca, 59. 

Mina, a valley to the east of Mecca, whore the pilgrims perform their sacrifices on 
the tenth of Dulhejja, 116. 

Minhaj, a guide or manual, (titlo-page). Minhaj-et-Talibin may therefore mean the 
students’ guide. 

Mithkal, a weight, equal to one drahm and a half, 85. 

Mobadara, a kind of shooting competition, 484. 

Modaraba, a joint-stock company, 210. 

' Modd, a measure of capacity of about four gallons, 383.J!> 

Mohakala, a forbidden bartering of corn in the ear for husked com, 143. >> 

Moharrar, literally , the freed ; title of a law book upon which the Minhaj-et-Talibin 
is based, xi., xii. 

Mohatta, a kind of shooting competition, 484. 

Mohsan, a respectable man, 359, 439, 442. 

Mokhabara, a kind of lease, 215. 

Mokhaddara, a young woman not in the habit of going out, 512. 

Mokharaja, hire of a slave for his master’s profit, 394. 

Mosaka, a farming lease, 215. 

Mosharaka, a particular case of succession, 250. 

Mosinna, a,two-year-old calf, 81. 

Motah, a pecuniary indemnity in certain cases of repudiation, 313. 

Mozabana, a forbidden bartering of dates on the tree for dry dates, 143. 

Mozakki, an employ6 for informing a court as to the character of witnesses, 504, 507. 
Mozaraa, a kind of lease, 215. 

Mozdalifa, a village between Mount Arafa and Mina, where the pilgrims to Mecca 
pass the night between the ninth and tenth of Dulhejja, 116. 

Muballigh, 47, a repeater of the imam’s words and movements at public prayer. 
Mudiha, a wound, where the bone has been uncovered, 403. 

Muezzin, the man who utters the call to prayer, 22. 

Munadala, shooting competitions, 483. 

Munakkila, a wound, where a bone is broken so that the fragments are separated, 403. 
Musabaka, racing, 483. 

Muslim, 29, 67, 280. Muslim ibn el Hajjaj, jurist of Nishapur, was bom in a.d. 815 
and died in 875. He compiled a canonical collection of sound traditions, known, 
like that of his friend el-Bokhari, by the name of Sahih , and of yet greater 
accuracy. His introduction treats fully of the science of tradition in general. 
Mutalahima, a wound, where the flesh has been penetrated, 403. 


Nafakah, maintenance, 383. 

Nawawi, (title-page). Abu Zakariya ibn Sharaf en Nawawi was born in a.d. 1233, at 
the town of Nawa, between Galilee and the Hauran. He became professor of 
tradition at the Ashrafiya school in Damascus, in 1267, and was the author of a 
number of works, including the present book, the Minhaj-et-Talibin . He died 
in 1278. 

Nazr, vows, 495. 

Neshuz, disobodience of wives, 318. 

Nikah, marriage, 281. 

Nisab, taxable minimum, 83. 

Niya, intention, 24. 

^ Omra, visit to Mecca, 107. 
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Radaa, relationship by fosterage, 378. 

Rafli, er, Abu Kasim er Rafii, author of the Moharrar, upon which the Minhaj-ct- 
Talibin is based. He lived about half a century before Nawawi, xi., xii. 

Rahn, pledge or security, 152. 

Raka, the recital of a prayer ; thus “ two rakas ” means a prayer said twice, 216. 

' Ramal, a way of making the circuit of the Kaba, 113. 

Ratka, a defect in a woman giving rise to a right of option upon marriage, 299. 

Rda, a garment worn at the pilgrimage, 111. 

Rejaa, return to conjugal union, 345. 

Retel, about 1 lb. av. dry measure ; about 1 7J lbs. av. weight, 83, 84. 

Ridda, apostasy, 436. 

Rokna, bending of the body at prayer, 27. 

Royani, er, 473. A medieval writer, author of the Bahr-el-Madhab. 

\ Saa, a measure, equal to about eight handfuls of corn, 124.^> 

Sabaeans, 294. These Sabcean sects should more properly be called Sabians, and 
are not to be confused with the ancient people of Yemen. They were a semi- 
Christian sect of Babylonia, also known as Elkesaites, and were regarded by 
the early Moslems as possessing a written scripture, and so entitled to toleration. 
A little later the surviving pagans of Harran also came to be regarded as Sabzeans. 
Sadak, dower, 305. 

Safa, a small mound in Mecca to the south-east of the Masjid-el-haram, and corre¬ 
sponding gate, 114. 

< Sahih, literally authentic ; indicates a doctrine preferred by Nawawi, and that the 
contrary opinion is not maintained by authorities of repute, xii., xiv. 

Sakhra, the “ rock,” possibly part of the great altar of sacrifice in front of the Jewish 
temple, now within the building known as the Kubbet-es-Sakhra, in the Haram- 
esh-Sherif at Jerusalem, 361. 

Sala, prayer, 19. 

Salam, salutation ; at prayer, 30. 

Salarn, contract of ; a sale by advance, 147. 

Salat el jemaa, public prayer, 43. 

Sawad, 462, a district in Irak. 

Sawik, a kind of infusion or decoction, 357. 

Sayd, hunting, 472. 

Sejud, prostration at prayer, 28. 

Shafii, xii. Muhammad ibn Idris esh-Shafii was born in a.d. 767 at Gaza or Ascalon. 
After studying law under Malik at Medina he went to Baghdad and was taught 
there by jurists of the school of Hanifa. He himself lectured at Baghdad 
between 811 and 814, but afterwards went to Egypt, where he lived at Fostat 
or Old Cairo, and taught with great authority until 820, w T hen he died. Professor 
Goldziher says that" he systematized the method for the deduction of laws from 
the sources of law and laid down the exact limits within which each might be used. 
In his Risala he created the science of the use which could be made of speculative 
deduction without lessening the undisputed prerogatives of scripture and tra¬ 
dition ; he regulated their application and limited their arbitrary use’by strict rules.” 
The adherents of the school of Shafii number some sixty or seventy million 
persons, of whom about a half are in the Netherlands Indies, and the rest in 
Egypt and Syria, the Hadramaut, Southern India and Malaya. 

Shah, 80, a young lamb or kid. 

Shahada, testimony, 515. 

Shashi, esh, 473. A medieval writer, author of the Hilyat-el-TJlema . 

Shefaa, pre-emption, 205. 

< Sherka, partnership, 179. s* 

Sherkat-al-abdan (with Sh t -al-mofawada and sh^al-wujuh). Forbidden kinds of 
partnership, 179. 


564 


GLOSSARY OR ARABIC WORDS AND NAMES 


Sherkat-al-inan, the only permissible kind of partnership, 179. 

Siaf, excusable homicide, 453. 

Siam, fasting, 95. 

Siar, military expeditions, 457. 

Simhak, a wound, if the membrane enters the flesh, and the bone is injured, 403. 
Sobh, the morning prayer, 19. 

Soffa, bench, porch or vestibule of a Moslem house in Egypt, 445. 

Solt, a species of grain, 84. 

Sonna, 336, 361, 542. The word Sonna or Sunna is used in more senses than one. 
In its commoner signification it means the way or usage of the prophet Mu¬ 
hammad as handed down by oral tradition. This Sonna is an integral portion 
of the law and of the same binding force as a precept of the Koran. But in the 
Minhaj-ct-Talibin the word generally signifies later practices which, though 
observed by tho majority of the faithful, have not acquired the binding force 
of the ijmaa , but are merely regarded by most persons as commendable. 

Tabia, a yearling calf, 81. 

Tadbir, testamentary manumission, 545. 

Taflis, bankruptcy, 161. 

Tahajud, an early morning prayer, 41. 

Tahallol, normal condition, in contrast to a state of ihrarn, 117. 

Tahara, purity, 1. 

Takbir, 25, the exclamation “ Allah akbar,” 44 God is most great.” 

Talak, repudiation, 327. 

Talibin, students, (title-page). 

Tamatto, performing the omra and then the hajj, 119. 

^ Tashahud, the confession of faith, 29. 

Tasua, ninth, i.e. ninth day of the month of Muharram, 103. 

Tawarok, a sitting posture, at prayer, 29. 

Tertib, regular ordering ; at prayer, 30. 

Thaniya, 81, five-year-old she-camel. 

Umhat-el-awlad, literally , motherhood of children ; and so, freedom on account 
of maternity, 558. 

Wadiya, deposits, 269. 

Wakaf, 230, a religious or charitable foundation. 

Wakala, agency, i.e. relations between principal and agent, 181. 

Wars, 83, a plant, mcmccylon tinctorium . 

Wasaya, wills, 259. 

Wask, 83, a msasure ; lit. a cargo. 

^LWitr, a prayer consisting of an odd number of rakas, 40. 

Yeman, oaths, 486. 

Yum-en-nahr, day of immolation of victims at Mina on the tenth of the pilgrim 
month, 477. 

Zakat, alms contribution or charity tax, 80. 

Zam-zam, a spring to the east of the Kaba, in court of the Masjid-el-Haram at Mecca, 
the water of which is drunk by the pilgrims, 118. 

Zina, fornication, 439. 
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Abetment, 397, 400, 446. 

Ablution, essentials of, 5; with sand, 
11 ; of a corpse, 70, 77. 

Abortion, 367. 

Abstinence, during Ramadan, 97 ; dur¬ 
ing ihram, 120. 

Acceptance, of a legacy, 263 ; of an 
offer of marriago, 283 ; of divorce, 322; 
of a contract of enfranchisement, 549. 

Accidents, responsibility for, 421. 

Accouchement, after separation, 367. 

Accusation, of a crimo, 429. 

Administration, of a wakaf, 233 ; of jus¬ 
tice, 500 ; of ostatos, 504. 

Admissions, 188; of paternity, 193 ; 
of guardian or brido, 284. 

Adultery, accusation of, 358; proof, 
440 ; punishment, 439, 441. 

Advance, sale by, 147. 

Affinity, by marriago, 291. 

Agont, appointment of, 181 ; duties of, 
183 ; powor of attorney, 184 ; revoca¬ 
tion of, 185. 

Agnate, in distribution of ostates, 248; 
bride’s guardians at marringo, 285; 
responsible for prico of blood, 424. 

Alms (see Charity), 80. 

Amputation, crimes punishablo with, 
443 ; how carried out, 448. 

Animals, that may bo seized when found 
straying, 237 ; must bo woll treated, 
394 ; slaughter of, 472 ; that may be 
oaten, 480. 

Apostasy, 436 ; proof, proceedings, 
result , 437 ; property of apostato, 437, 
438. 

Appearance, of parties in court, 511. 

Arabic languago, to bo usod for uttering 
tho takbir, 25, tho tashahvd and the 
prayer for tho Prophet, 30 ; and for 
the sermons at public prayer, 58. 

Arbitration, in case of conjugal discord, 
318 ; in legal proceedings, 501. 

Armistices, 470. 

Army, at prayer, 63 ; how supported, 
273. 

Arrost, of defendant not appearing upon 
summons, 511. 


Bail, 176. 

Banishment, a punishment for fornica¬ 
tion, 440 ; for brigandago, 449. 

Bankrupt, marriago of, 290. 

Bankruptcy, 161 ; salo and distribution 
of bankrupt’s property, 162; absolute 
insolvency, 163 ; right of reclamation, 
164 ; assistance from charity tax, 277. 

Barter, or salo, 123. 

Bathing, whon nocossary, 8; when 
roeommonded, 59, 65. 

Boveragos, forbidden, 451. 

Bior, 73, 77. 

Bigamy, 287. 

Blood, prico of, 413. 

Booty, 91, 274, 461. 

Brigands, 448. 

Broker, proceedings against, 510. 

Burdon of proof, 527. 

Burial, 75, 78. 

Calendar, commercial, 148. 

Calls to prayer, 21 ; at public worship, 
59 ; at birth, 479. 

Camels, tariff of, for payment of tax, 
80, 81. 

Canals, for irrigation, 229. 

Capitation tax, 273, 465. 

Capitulation, of infidels, 468, 469. 

Captives, 460. 

Cemetery, 78. 

Charity, voluntary, to begin at home 
with family, 280; obligatory, 481, 482. 

Charity-tax (zokat), 80 ; on cattle, 80 ; 
ossontial conditions, 83 ; on produce, 
83 ; rate of assessment, 84 ; valuation, 

85 ; on gold and silver, 85 ; on mines, 

86 ; on treasure trove, 87 ; on mer¬ 
chandise, 87 ; at the close of Rama¬ 
dan, 89 ; from whom and on what 
due, 90, 91 ; how paid, 92 ; whon 
paid, 93; distribution of procoeds, 
277 ; at double rates, whon paid by 
infidols, 468. 

Chastisement, corporal, by schoolmaster, 
etc., 454. 

Children : foundlings, 240; posthu¬ 
mous, 254; upbringing of, 267 : 
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guardianship, 2G8; illegitimate, 302, 
367 ; oducation and custody of, 391, 
392 ; weaning of, 393 ; first shaving 
of head, 478 ; naming of, 479. 

Christian woman, may marry a Moslem, 
294 ; price of blood of, 414. 

Churches, building of, 468, 469. 

Circumcision, how and when effected, 
455. 

Claim, for return of a definite object, 509; 
in the alternative, 510 ; must be pre¬ 
cise, 527. 

Clothes, of silk, 64 ; to be supplied to 
wife by husband, 384. 

Cognates, defined, 247. 

Collisions, 423. 

Combination of prayers, 54; of con¬ 
tracts, 129. 

Community, joint responsibility of, for 
certain duties, 457. 

Companies, 210. 

Comparison, injurious, 352. 

Complaint, 429. 

Compounding, of offencos, 501. 

Compromise, 169. 

Concession, of land, 227 ; of mines, 228. 

Confession, of faith 29 ; of theft, 447 ; 
by slaves, 529. 

Confiscation of apostate’s property, 437. 

Conjugal rights, restitution of, 318. 

Consent of woman to her marriago, 284, 
285. 

Continency, oath of, 348. 

Contracts, may bo combined, 129; of 
hiring, 218; of enfranchisement, 549. 

Conversion, of infidels, and marriage, 295, 
297 ; of prisoner of war, 460. 

Corpse, ablution of, 70, 77. 

Coursing, 474. 

Court house, 504. 

Crimes, against the person, 395; pun¬ 
ishable with amputation, 443. 

Criminal procedure, 429. 

Crucifixion, of dead body of brigand, 449. 

Curator, of a lunatic, 168. 

Custody, of children, 391, 392. 

Custom, in contract of hiring, 221 ; ns 
to wife’s maintenance, 383, 384 ; as to 
slaves’ clothing, 393. 

Damages for tort, 199, 455. 

Dancing, 515. 

Death, presumption of, 254. 

Debtors, insolvent, 163; assistance of, 
from charity-tax, 277. 

Debts, transference of, 174; prevent 
going on pilgrimage or jehad, except 


with creditor’s consent, 458 ; of infidel 
prisoners of war, 461. 

Defamation and imprecation, 363 ; pun¬ 
ishment, 442. 

Default, judgments by, 507, 511. 

Defence, of solf, and others, 453 ; of 
territory against infidel invasion, 458. 

Defendant defined, 527. 

Delivery, of goods, 147, 148. 

Depositions, in criminal cates, must be 
precise, 432. 

Deposits, 269; depositary’s responsi¬ 
bilities, 270; return of, 272. 

Disobedience, of wives, 316,317,318, 386. 

Dissolution, of marriage, owing to in¬ 
solvency, 388. 

Distribution, of debtor’s estate, 160; 
b y gift fl mrmg children, 234; of 
estates,; po rtio ns fived the 
Koran, 24/; exclusion, 248 ; agnates 
children,724ft; parents, /24th; 
brothers ami sistoT|%2p0 ; patronjs^GX^ 
proportional reduction, 252; nu¬ 
merical basis of distribution, 256; 
inquiry by newly appointed judge, 
504 ; appointment of expert for, 512 ; 
by casting lots. 513. 

Di'vorco, 320 ; compensation, 320 ; may 
be effected by agent, 321 ; theory of, 
322; revocation, 323 ; third party 
may apply for, 325 ; repudiation, 327. 

Documentary evidence, 505, 506. 

Dogs, impure, 10. 

Dower, charity-tax leviable on, 87, 
92; on dissolution of marriago, by 
right of option, 302; upon marriage, 
305; may sometimes be refused, 
309; proportional, 310; multiple, 
310 ; when half or no dower is due, 
311; original value, 312; upon 
separation duo to relationship by 
fosterage, 381. 

Drunkenness, legal effect of, 330, 436, 
439, 442. 

Dumb, legal expression of the wishes of 
the, 328. 

Eatables, lawful, 480. 

Eclipse, prayer at an, 66. 

Education defined, 391 ; whose duty, 
391, 392. 

Emigration, of Moslem leaving country, 
when obligatory, 463. 

Enfranchisement, of a slave, 537 ; by 
will, 545; by contract, 549; on 
account of maternity, 558. 
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Equipment, perquisite of captor, 274. 
Estates, distribution of, 246 ; inquiry by 
newly appointed judge, 504 ; appoint¬ 
ment of expert for distribution of, 512. 
Evidence, documentary, 505, 506 ; ad¬ 
mission or rejection of, 507; of wit¬ 
nesses, 515; hearsay, 520, 521, 522 ; 
retractation of, 523 ; burden of proof, 
527. 

Execution of definite penalty, 440, 441. 
Executioner, responsibility of, 455. 
Executors, of wills, 276. 

Experts for distribution of estates, and 
valuation, 512. 

Expiation, with regard to injurious com¬ 
parison, 355 ; for homicide, 427. 
Extradition, 471. 

Fasting, when Ramadan begins, 95, 
517 ; abstinenco during, 97 ; essential 
conditions, 98 ; on what porsons 
obligatory, 99 ; expiation for unlawful 
broaking, 101 ; supererogatory, 103; 
in consequence of a vow, 495, 496. 
Festivals, of the year, the two groat, 64. 
These aro : (1) On the first of Shawal, 
the losser festival or Aid-es-seghir, 
also callod the Aid-el-fetah, or brcak- 
ing of the fast of Ramadan (Shoker 
Bairam); (2) On tho tonth of Dulhojja, 
the groator festival or Aid-el-Kobir, 
also callod tho Aid-el-Idha, or foast 
of sacrifice (Kurban Bairam). 

Finos, expiatory, 101, 121 ; for wound¬ 
ing, 419. 

Flogging, how carried out, 441. 

Food, lawful, 480. 

Foot-gear, moistening of, 7. 

Fornication, 439; punishment, 440 ; 
proof of, 440. 

Fosterage, relationship by, 291, 378; 

admission of, 381 ; how proved, 382. 
Foundations, pious, or wakafs, 230. 
Foundlings, 240; maintenance of, 241 ; 

when slaves, 242 ; patornity, 243. 
Fraudulent sales, 134. 

Friday, public prayer on, 43. 

Funeral ceremonies, 70; ablution, 71 ; 
shrouding, 72 ; bier, 73 ; prayer, 73 ; 
burial, 75. 

Gain, illicit, 125. 

Garden, what it includes in a contract of 
sale, 141. 

Gifts, 234 ; revocation of, 235. 

Gold, vessel of, 3 ; tax on, 85. 

Grave, 78. 


Guaranty, 175; personal security, 176. 
Guardian (wali), right of priority at 
funeral, 74; dutios of, 169. 

Hearing of cases in court, 504, 506. 
Heirs, 246. 

Hiring, contract of, 218; must be 
specific and definite, 219, 220; of a 
house, 221 ; maximum period, 222; 
cancellation, 224. 

Homicide, 395 ; requires expiation, 427 ; 
excusable, 453. 

House, what it includes in a contract 
of sale, 141. 

Hunting, 472. 

Idolater, not entitled to protection, 295. 
Idolatress, a Moslem may not marry an, 
294. 

Idols should bo broken, 200. 

Illegitimate children, 362, 367. 

Illicit gain forbidden, 125. 

Impotonce, 299, 300. 

Imprecation, 358; by order of tho court, 
361 ; consequences of, 362. 
Imprisonment,ponding prosecution, 408 ; 

punishment of, 448, 452. 

Impure things, 10. 

Impurity, slight, 3 ; grave, 8. 

Incapacity of lunatics and minors, 167. 
Increase, in property pledged, 158; in 
property reclaimed from bankrupt, 
165 ; in proporty forming dower, 311. 
Indigent porsons, assistance of, 273 ; 

defined, 277. 

Infanticide, 400. 

Infidels may not buy a Koran, or 
weapons, 123 ; cannot succeed to the 
estato of a Moslem, 253; intostate 
estate of, 273 ; marriage of, 293, 294, 
295 ; in a rebellion, 434 ; war against, 
457 ; as auxiliary troops, 458; all 
sane adult males, combatant or not, 
may be killed in jehad, 459 ; proporty 
of, to be confiscated, 459 ; wivos and 
children of, to bo enslaved, 460 ; may 
not live in the Hejaz, 466 ; protection 
of subject-infidols, 468. 

Injurious comparison, 352; may be 
conditional, 352; expiation, upon 
taking back wife, 353, 355. 

Interpreters, judicial, appointment of, 
504. 

Intoxicating liquids, impure, 10. 

Invasion, 458. 

Irrigation, right to use water, 229. 

Jew, price of blood of, 414. 
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Jewess nmy marry a Moslem, 204. 

Job-work, 244. 

Joint-stock companies, 210 ; managing 
partner’s duties, 212 ; dissolution, 213. 

Judge, qualifications of a, 500 ; substi¬ 
tute, 501, 502 ; dismissal of, 502; 
proceedings against, 503 ; duties upon 
appointment, 504 ; receipt of presents 
by, forbiddon, 504, 505. 

Judgments, quashing of, 505; by de¬ 
fault, 507, 511 ; execution and trans¬ 
ference of, 509. 

Judicial procedure, order of, in court, 
500 ; claim, 527 ; defence, 528. 

Jurists, consultation of, by judge, 504. 

Justice, administration of, 500. 

Key, of a house, 221. 

Koran, may not Ixi touched by person 
in state of impurity, 4 ; rocitation of 
the Fatiha at prayer, 20 ; may not lx> 
purchased by an infidel, 123. 

Land, occupation of, 220 ; clearing, 227 ; 
right of reservation by sovereign, 227 ; 
public road, 228 ; mines, 228 ; wells, 
229 ; canals, 229. 

Landlord and tenant, 221. 

Lapidation, 439 ; how executed, 441. 
Leases, 214; of a palm plantation, 210, 
217. 

Legacios, aceoptanco of, 203. 

Legal rotirement, period of, 305 ; of slave 
women, 300; after husband’s death, 
370 ; mourning, 371; lodging, 372 ; 
maintenance during, 387. 

Loan, 151, 195 ; of land, 190. 

Lunatics, incapacity of, 107 ; marriage, 
108, 280. 

Magistrate, responsibility of, in ac¬ 
cepting witnesses, 454. 

Maintenance, of wifo, 383 ; food, 383 ; 
clothing, bedding, toilet, modicino, 
bath, kitchon utensils, lodging, ser¬ 
vants, 384 ; now clothes, 385 ; dis¬ 
obedient wife, lias no claim to, 380 ; 
during legal retirement, 387 ; where 
husband is insolvent, 387, 38S ; of 
relatives, 389, 390 ; of children, 390; 
of slaves, 393 ; of animals, 394. 
Maladies, dangerous, 2G2. 

Manumission, simple, 537 ; testamen¬ 
tary, 545 ; by contract, 549. 

Marriago, of lunatics, 1G8, 280, 289 ; 
appointment of agent, 181 ; recom¬ 
mended, 281 ; proposal, 282 ; offer 


and acceptance, 283 ; must bo un¬ 
conditional, 283, 308; witnesses, 

283, 284 ; brido’s guardian, 284, 285 ; 
brido’s consent, 284, 285 ; cannot bo 
offoctod by two agents, 288 ; mesalli - 
ances, 288; of imbocilos, 289; of 
bankrupts, 290 ; of slaves, 290, 293; 
prohibited degrees, 291 ; number of 
wives, 292 ; of infidels, 293, 294, 
295 ; right of option, 299 ; impotence, 
300; dissolution, 300, 301 ; dower, 
305; feast, 314 ; divorce, 320 ; repu¬ 
diation, 327 ; return to conjugal union, 
345; separation upon admission of 
relationship by fosterage, 381 ; may 
bo dissolved if husband unablo to 
maintain wifo, 388 ; of infidels, 
dissolved on capturo in war, 401 ; 
oath not to marry, 488, 489, 494 ; 
proof of, 527. 

Monstruation, legal consequences of, 10. 
Mercenaries may not bo Moslems in a 
war against infidols, 459. 

Mesalliances, 288. 

Metals, precious, tax on, 85 ; mines, 229. 
Military expeditions, 457. 

Minos, 228, 229. 

Minors, incapacity of, 107; majority, 
108; father as guardian, 109; re¬ 
ligion of, 241 ; corpora] chastisement 
or doctoring of, 454 ; slaves, 528. 
Mourning, of widow, 371. 

Music, when forbiddon, 515. 

Musical instruments, should bo broken, 
200 ; some permitted on occasion, 515. 

Night of power, 104. 

Notoriety, public, as evidence, 520. 
Nursing of cliildron, defined, 221. 

Oath fifty times repeated, 429, 430. 
Oath of continoncy, 348. 

Oaths, forms of, 48G ; expiation for 
breach of, 487 ; performance of, 488 ; 
repetition of, 530 ; judicial, 530. 
Occupation of land, 220. 

Official trustee, appointment and quali¬ 
fications of, 512. 

Operation, surgical, 454. 

Option, right of, in contract of sale, 129 ; 
conventional, 130; upon marriage, 
299. 

Orphans, support of, 273. 

Ornaments, of gold and silver, wearing 
of, 80. 

Pardon, under tho law of tali on, 410, 
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Parricide, 400. 

Partnership, 179 ; rights and duties of 
partners, 180. 

Party walls, 173. 

Paternity, admission of, 193, 3G2 ; of 
child bom after separation, 307, 308. 

Patronage, right of, 543. 

Payment for goods bought, 137, 138. 

Penalty, definite, execution of, 440, 
441 ; for drinking wine, 451. 

Period of logai retirement, 305. 

Period of waiting of a female slave, 375. 

Personal appearance of parties in court, 
511. 

Physiognomist as witness, 538. 

Pilgrimage, 107 ; conditions for validity, 
107; by substitute, 108; stations, 
109; ihram, 110, 120 ; entry into 

Mecca, 112; circuit of the kaba, 
112 ; walk from Safa to Marwa, 114 ; 
assembly at Arafa, 110; lapidation, 
sacrifice and shaving at Mina, 110, 477 ; 
Ayyam-at-tashrik, 117 ; farewell cir¬ 
cuits, 118; essentials of the pilgri¬ 
mage, 118; inconsequence of avow, 
497, 498. 

Tigs, impure, 10. 

Plaintiff defined, 527. 

Pledge, 152 ; taking possession of pledge, 
154; use of, 155 ; sale of, 150 ; can¬ 
cellation of, 158; debtor’s estate, 
100 . 

Poetry, 515. 

Poisoning, 390. 

Police, evidence of, 517. 

Poll-tax, upon infidels, 405; amount 
of, 467. 

Poor, defined, 277. 

Pork may not be eaten, 480. 

Posthumous child. Tights of, 254. 

Prayor, daily, 19 ; of minors, 21 ; calls 
to, 21 ; direction of, 23 ; by travel¬ 
ler, 23 ; essentials of, 24 ; conditions 
for validity of, 32 ; expiatory pros¬ 
trations, 35; supererogatory, 40; 
public, 43 ; death penalty for non- 
attendance at public prayor, 43 ; the 
prayer leader, or imam, 45 ; on a 
journey, 52 ; abridgment of, 52 ; on 
Fridays, 50; Friday sermons, 58 ; 
in caso of danger, 02 ; in battle, 03 ; 
at festivals, 04 ; at an oclipse, 00 ; 
for rain, 07 ; for the dead, 73. 

Pre-emption, right of, 205. 

Prosonts, 234, 235. 

Price of blood, 413, 414 ; eye, nose, lip. 
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415; tongue, tooth, hand, 410; how 
recovered, 424. 

Principal and agent, 181. 

Prisoners of war, 400. 

Prisons, inspection of, by new judge, 504. 

Procedure, criminal, 429 ; in court, 500 ; 
claim, 527 ; defence, 528. 

Prohibited degrees, 291. 

Proof, in criminal cases, 431 ; burden of, 
527. 

Prostrations, expiatory, 35; for reading 
the Koran, 39 ; of thanksgiving, 40. 

Provisions, duo as maintenance, 383. 

Puberty, 107. 

Public interest, 273. 

Punishment at the discretion of the 
court, 452. 

Purity of water, 1. 

Quarter in war, 403. 

Racing, 483. 

Rape, price of blood for, 419. 

Rebels, 433 ; must be treated with 
leniency, 434 ; infidols in a rebellion, 
434. 

Redhibition should be effected without 
delay, 132. 

Rcdliibitory defects, in contract of 
sale, 131 ; upon marriage, 299. 

Relationship, recognition of, 194. 

Religious retirement, 104. 

Remission of portion of debt to slavo 
under contract of enfranchisement, 
551. 

Repudiation, 292, 327 ; explicit and 
implicit terms denoting, 327 ; by 
letter, 328; wife authorised to pro¬ 
nounce, 328 ; in jest, 330 ; under com¬ 
pulsion, 330 ; by a slave, 331 ; right 
of succossion, how affected by, 332 ; 
of more than one wife, 334 ; with a 
reservation, 334, 335; contrary to 
the Sonna, 330 ; conditional, 339 ; in¬ 
tention, 344 ; return to conjugal union, 
345; proof of, 517. 

Retirement, legal, period of, 305. 

Return to conjugal union, 345; does 
not require witnesses, 345; may not 
be conditional, 345. 

Right of way, 171. 

Road, public, enjoyment of, 228 ; ob¬ 
struction of, 421, 422. 

Sacrifices, 477. 

Safe conduct, 403. 
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Sale or barter, contract of, 123 ; con¬ 
ditions for validity of, 124; illicit 
sales, 125, 126; permissible stipula¬ 
tions, 127; forbidden sales, 128; 
right of option or cancellation, 129, 
130; redhibitory defects, 131 ; fraud, 
134; taking possession, 135 ; pay¬ 
ment, 137; transfer, 138, 139 ; of 
trees, fruit and standing crops, 140 ; 
disputes relating to, 144; through a 
slave, 145. 

Sale by advance, or contract of salam, 
147; essential conditions, 147; cir¬ 
cumstances rendering advance per¬ 
missible, 148; specification, 149 ; 
substitution, 150; loan, 151. 

Salutations, giving and returning of, 
457. 

Sand for ablution, 13. 

Security or plodge, 152; personal, 176. 

Seizure of property in civil cases, 526. 

Self-defence, right of, 453. 

Sentences, consecutive oxecution of, 
449, 450. 

Seriousness of character, defined, 515. 

Shooting competitions, 484. 

Shroud, 72, 77. 

Silk, use of, 64. 

Silver, vessel of, 3 ; tax on, 85. 

Sittings of a court, 504, 506. 

Slaughter of animals, 472. 

Slaves, may trade on their master’s be¬ 
half, 145 ; cannot inherit, 253 ; nor 
make a will, 259; marriage of, 290, 
303; restricted to two wives, 292; 
period of waiting of a female slave, 
375 ; maintenance of, 393 ; price of, 
blood for homicide of, 420 ; whipping 
of, 452 ; as soldiers, 459 ; presump¬ 
tion of freedom, 527 ; minors, 528; 
confessions by, 529 ; manumission of, 
537 ; patronage, 543 ; under contract 
of enfranchisement may not be sold, 
553. 

Sovereign, qualifications of, 434; se¬ 
lection of, 435. 

Succession to estates, 246 ; how affected 
by repudiation, 332. 

Suckling, 378. 

Summonses, service of, 511. 

Superfluous words or acts in prayer, 34, 
35. 

Sureties, 175, 176 ; may bo seized, 177. 

Surgeon, responsibility of, 454. 

Suspicion, grave, 429, 430. 

Synagogues, building of, 468, 469. 


Talion, law of ; to whom applied, 396, 
397; when applicable, 398, 399, 403, 
404; punishment under, 405; who 
may prosecute under, 408 ; authorisa¬ 
tion, 408 ; executioner, 409 ; pardon 
and remission, 410. 

Tax, 80 ; capitation, 273. 

Tenant and landlord, 221. 

Testamentary manumission, 545. 

Theft, 443 ; from a house, 446 ; proof 
of, 447. 

Things found, 236; public announce¬ 
ments, 237, 238 ; restitution, 239. 

Tomb of the Prophet at Medina, to be 
visited by pilgrims, 118. 

Travellers, assistance of, from charity- 
tax, 278. 

Treasure trove, ownership of, 87. 

Trespass, 456. 

Trustee, official, appointment and qualifi¬ 
cations of, 512. 

Usher of a court, qualifications of, 
504. 

Usufruct, legacy of, 265. 

Usurpation, 198; indemnity for loss 
caused by, 201 ; of a field, 202. 

Vessel of gold or silver, 3. 

Visit to Mecca, 107. 

Vows, 485 ; to fast, 496 ; to accomplish 
a pilgrimage, 497. 

Wakaf, religious or charitable founda¬ 
tions, 230; requirements of, 231 ; 
ownership of, 232; administration 
of, 233 ; conquered territory, 274. 

War, profits of, 273 ; support of soldiers, 
274 ; against infidels, 457. 

Water, purity of, 1 ; right to use of, for 
irrigation, 229. 

Wells, ownership of, 229. 

Whipping, 452. 

White days, the 13th, 14th and 15th of 
a lunar month, 103. 

Wills, 259 ; what may bo left by will, 
260; proportional reduction of ex¬ 
cess, 261 ; dispositions in expecta¬ 
tion of death, 262; acceptance of lega¬ 
cies, 263 ; bequest of usufruct, 265 ; 
revocation, 266; oxecutors, 267 ; 
enfranchisement by, 545. 

Wine, drinking of, forbidden, 451. 
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Witnesses, number of, in criminal cases, 
431 ; apostasy, 437; fornication, 
440, 517 ; theft, 447 ; character of, 
507 ; qualifications of, 515 ; challeng¬ 
ing of, 516 ; number of, in civil casos, 
518; blind and doaf witnesses, 519; 
physiognomists, 536. 
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Wives, maximum number of, 292 ; dis¬ 
obedience of, 316, 317, 318, 386. 
Women, covering of body and face, 281 ; 

when witnesses in court, 282. 
Workman, liability of, 222. 

Wounds, different kinds of, 403 ; inter¬ 
nal, 415. 
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IN THE NAME OF ALLAH. MOST MERCIFUL AND COMPASSIONATE 


INTRODUCTION 


Praise to Allah Most High> who inspired His slave Muhammad the Koran 
and Wisdom, as a mercy unto the worlds. Allah bless him and give him peace. 


The four Sunni schools of Islamic law* Hanafi, Maliki, ShaiVi, and Hanbali, 
arc identical in approximately 75 percent of their legal conclusions, while the 
remaining questions, variances within a single family of explainers of the Holy 
Koran and prophetic sunn a, are traceable to methodological difference sin under¬ 
standing or authentication of the primary textual evidence, differing viewpoints 
sometimes reflected in even a single school. The present volume, c Umdat al-salik 
[The reliance of the traveller] ? represents one of the finest and most reliable short 
works in Shu IT i jurisprudence, a school with perhaps fewer scholarly differences 
on rulings than others because its main resource is the recension of Imam 
Nawawi, the great thirteenth-century Shafih hadith scholar and jurisprudent who 
upgraded the work of previous generations in terms of the authenticity and appli¬ 
cation of hadith evidence. The author of Umdat aTsalik* Ibn Naqib, closely fol¬ 
lows the order and conclusions of Nawawiencyclopedic ul-Majmu; shark 
ul-Muhadhdhab [The compendium: an exegesis of “The rarefaction ] with its 
addendum, al-Tahmla [The completion], by Ibn Naqib'sown sheikh, Taqi al-Din 
Sub kb The present volume is virtually an index of the conclusions of the Majmu\ 
and readers interested in the evidence from Koran and hadith for the rulings of 
the present volume can find them there, or, Allah willing, in a forthcoming sister- 
work to be called The Guidance of the t raveller. 

In an age when some Muslims are calling for an end to the four schools of 
jurisprudence in order to make way for a single school exclusively taken, it is 
claimed, from the texts of the Koran and hadith, it might be wondered: why offer 
Muslims a book from a particular school at all? The answer, in part, is that each 
school does not merely comprise the work of a single Imam, but rather represents 
a large collectivity of scholars whose research in Sacred Law and its ancillary dis¬ 
ciplines has been characterized bv considerable division of labor and specializa¬ 
tion over a very long period of time. Among the specialists in the field of hadith, 
for example, who were Shafhs arc such scholar^ as Bukhari, Muslim, Tirmidhi, 
NasaT Ibn Majah. Abu Dawud, Ihn Kathir, Dhahabi, and Nawawi; while the 
school has also had many Koranic exegetes, scholars of the sciences of Arabic, 
and legal specialists, most of whom were actively involved in contributing to the 
school's jurisprudence. The result of this division of labor has been a body of legal 
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texts that are arguably superior in evidence, detail, range, and in sheer usefulness 
to virtually any recent attempt to present Islam as a unified system of human life. 
For most nontraditional works seen up to the present have been one-man efforts, 
w hile the classic texts have been checked and refined by a large number of schol¬ 
ars, and the difference is manifest. At the same time, it is fairly safe to say that 
there is ik> single work from any of the schools that has everything, and an impar¬ 
tial student of jurisprudence must surety feel that the research of Ihc schools 
should not only be learned and transmitted, but also sorted out and recast into a 
form accessible and suited to Muslim needs today. 

Regarding this need for relevance, it will be noticed that the basic text 
'Umdat al-salik is by no means the only thing in the present work. Three introduc¬ 
tory sections in the form of a ‘user s guide to Sacred Law" precede the basic text, 
which is likewise followed by eight major appendices on subjects ranging from 
personal ethics and character (akhlaq) to Islamic spirituality and tenets of faith, 
while a final biographical section tells readers who the figures mentioned through¬ 
out the book's legal texts are. Though these separate parts cover a considerable 
range of topics within the Islamic ethic, the aim in gathering them has been to 
achieve a unitary reference work that is eclectic in neither subject matter nor 
scholarly sources. 

As for subject matter, the emphasis of the book is on the path we now travel, 
to paradise or hell, and it is this that unites the work and determines ihe relative 
importance of the questions treated: why, lor example, a legal discussion from 
Nawawi’s Kitab al-adhkar [The book of the remembrances of Allah] on unlawful 
slander (ghiba) must be given equal weight to a section on the sunnas of ablution 
(wudu) from 'Umdat al-sulik, and so on. 

As for sources, the authors translated are,with few exceptions, well-known 
scholars of the ShatVi school of jurisprudence and Ash'ari school of tenets oi faith, 
as appears in their biographies. The many who were Sufis were of the strictest 
observance of the Sacred Law. While such affiliations, and indeed much of what 
can be termed traditional Sunni Islam, have not been spared the criticism of cer¬ 
tain post-caliphal jMuslim writers and theorists, the authors of the present volume 
and their positions do represent the orthodox Muslim intellectual and spiritual 
heritage that has been the strength of the Community for over a thousand years, 
and the means through which Allah has preserved His religion, in its purest and 
fullest sense, to the present day. 

The Interpretive Method 

The style of translating the basic text is an exphmative one with interlinear 
commentary- The reason for commentary, briefly, is that this book, like others in 
Islamic law. is less the achievement of a particular author than the shared effort 
of a whole school of research and interpretation in explaining rules of divine ori¬ 
gin. The cooperative nature of this effort may be seen in the multilayered charac¬ 
ter of its texts, whose primary authors often merely state the ruling of an act, law¬ 
ful or unlawful, leaving matters of definition, conditions, and scriptural evidence 
for the commentator to supply, who in turn leaves important details for both writ¬ 
ers of marginal notes and for living sheikhs to definitively interpret w hen teaching 
the work to their students. The sheikhs form a second key resource of textual 
commentary, a spoken one parallel to the written, and in previous centuries of 
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traditional Islamic learning it was well known that no student could dispense with 
it. Living teachers were and are needed to explain terminological difficulties, 
eliminate ambiguities, and correct copyists’ mistakes. The present translator was 
no exception to the need for instructors, but went to sheikhs to learn, studying 
with them during the course of preparing the translation, asking, and listening to 
their explanations of matters of Sacred Law, many of which are recorded below. 
The entire book’s Arabic texts have been reviewed separately with each of the 
scholars, Sheikh s Abd al-Wakil Durubi and Sheikh Nuh 'Ali Salman. Both ably 
represent the tradition, links in an unbroken succession of masters leading back 
to the founder of the school himself. Sheikh ‘Abd al-Wakil acquired his Shafi'i 
jurisprudence in the course of eighteen years of instruction with his own teacher, 
Ibrahim al-Ghazzi, before becoming imam of the Darwishtyya in Damascus, 
while Sheikh Nuh spent a similar number of years reading and studying the law 
with various sheikhs before his appointment as mufti in Jordan. Few Western 
vocations require as much specialized learning. If it be objected that their com¬ 
ments are not part of the original text, or even intrusive, the reply is that such 
teaching is recommended by long Islamic tradition with good reason, as may he 
seen by readers w'ho compare the clarity, for example, of the present work s sec¬ 
tions on estate division (L4 to L10) with any English translation of comparable 
sections from other works. Moreover, care has been taken throughout the volume 
to assign each statement to the person who said ii. Finally, dose contact with these 
scholars as Muslims leaves one with a firm impression of godfearingness, the first 
condition of real knowledge and its most important fruit. 

Some Points About the Book 

Ahmad ihn Naqib ai-Misri (d. 76W1368) is the author of the basic text. 

'Vmdai al-salik wa uddai al-naxik |Tlie reliance of the traveller and tools of the 
worshipper] (y89), which is vowcllcd in the Arabic. Not a single omission has 
been made from it. though rulings about matters now rare or nonexistent have 
been left untranslated unless interesting for some other reason. Parts untrans¬ 
lated are enclosed in brackets, 

'Umar Barakut (d. after 1307/1890) wrote the text s commentary, Fayd al~ 
Uah al-Malik fi hall (Ufa z' Umdat at-satik wa uddai al-nasik [The outpouring of the 
Sovereign Divinity: an interpretation of the words of : 'The reliance of the travel¬ 
ler and tools of the worshipper' | (\27), from w hich excerpts have been selected 
and introduced into the basic text by the translator. These are parenthesized in 
the Arabic and unvowcHcd, and distinguished in the English by parentheses and 
the capital letter O. Similarly, the comments of Sheikh Nuh Ali Salman are 
parenthesized in both languages, in the Arabic unvDwelled and introduced by the 
letter ha' ( £ ), and in the English by the letter N. The comments of Sheikh l Abd 
al Wakil Durubi are presented in the same way, but marked in the English with 
the capital letter A , and in the Arabic, where given, by the letter ayn ( £ ). Notes 
from the sheikhs that are not given in the Arabic text arc from discussions (oflcn 
partly in colloquial Arabic) recorded at the lime in English alone, whose precise 
classical Arabic wording the translator did not try to reconstruct, though they 
; have been well understood, and the English, Allah willing, adequately conveys 
i their meaning. The translator's own remarks arc parenthesized, and introduced 
i by a low ercase n in the English and by the letter ta' f w. ) if given in Arabic. 
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Other supplementary texts begin with the author's name at the first of the 
quote, and finish with the source's title, volume, and page number at the end of 
it T with the addition in the English of the work's reference number from the 
present volume's bibliographical section, book y. All works cited about Islamic 
faith or practice are by Muslim authors. Biographical information on those 
quoted or mentioned throughout the present work is given in book x, where they 
are listed alphabetically, first name first. 

The rulings of the text have been numbered both to increase the work's acces¬ 
sibility to users of the tables of contents and to facilitate cross-reference, since the 
definition and range of many important terms are governed by conditions and 
stipulations classical authors typically mention but once, their students master¬ 
ing such definitional points by prodigious memories, for which a system of cross- 
refercncc is, in our own times, perhaps the only effective substitute. 

Within the rulings themselves, columns of necessary conditions or integrals, 
meaning that all of them must be present for the ruling to hold true, are itemized 
by letters: (a), (b), (c). etc. An example is the conditions for the validity of the 
prayer, w hich must all be met for the prayer to be valid. Columns of examples or 
instances of a ruling's applicability arc itemized by numbers: (1), (2), (3), etc., 
indicating that not all need exist but any one of them suffices to apply the ruling, 
such as the things which invalidate fasting, the existence of any of which invali¬ 
dates it. 

Editing the Texts 

The editorial preferences of The Chicago Manual of Style have generally 
been followed in preparing the texts of the present volume, though by the nature 
of their special challenges, the manner of citing the texts differs from the manual's 
recommendations for handling quotations in the following ways: 

(1) The old Arabic texts were free of need for any punctuation because of the 
language's syntactic precision, and were originally written without it, while it was 
introduced in a somewhat haphazard manner in comparatively recent times, 
attested to by the books printed within the last hundred years in the Arab world, 
which show wide discrepancies in both the extent to which punctuation is used and 
in the meaning of such devices as quotation marks, commas, semicolons, paren¬ 
theses, brackets, and the rest. In editing the Arabic of the present volume, the 
translator has standardized its punctuation according to the practice of most Arab 
publishers in the 1980s, with the exception of the use of parentheses and brackets, 
which Arab writers often use for emphasis, while the translator has employed 
thorn as in English, for the purposes of interlinear commentary and indicating 
untranslated passages, as described above. 

(2) The Arabic chapter and section titles extant in the original texts have 
been shortened to the name of the topic alone, for example, from Bah al-Hiba 
(“Chapterof Gift Giving”) to al-Hibu (“Gift Giving"), and so forth. 

Passages introducing a new topic that is not separately distinguished in the 
original Arabic, or merely distinguished by the word fasl (“section') have been 
separated into sections and given English titles, such as section n6, “Doubts 
About the Fact of Having Divorced," and subsection titles have been added 
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where expedient, such as before j!7,9, ‘‘Hunting.'' The reason lor this retitling 
and regrouping was to improve the work’s accessibility to English-speaking users, 
to whom an effective reference tool is worth more than a well-kept antique. The 
Arabic titles of such sections were supplied by Sheikh Nuh after their English 
titles had been written, according to the expressions he felt best summarized the 
sections’ contents, not by way of translating the English titles, so there is not 
always a strict correspondence between the titles of the two languages. “Hunt¬ 
ing,” for example, became “The Rulings of Hunting” (Ahkam al-Sayd) in 
Arabic, and so forth. 

As for major regroupings, books d through o of the present volume corres¬ 
pond to the books of ‘Umdat al-saiik with only three exceptions: book d, “The 
Author s Introduction"; the sections of book L on bequests (Ll-3), which have 
been moved there from book k (“Trade '); and ‘‘The Book of Dowry" (Kitab al- 
Sadaq), originally from m8 to n!2, from which hook n (“Divorce”) has been sepa¬ 
rated, since it seemed fitter to include dowry, wife support, and so forth, under 
the rubric of marriage, and place matters connected with divorce in a separate 
book. 

(3) As previously mentioned, parts of the Arabic left untranslated into 
English are distinguished in the Arabic alone by square brackets. For the sake of 
fluency and readability, such untranslated portions are not marked by ellipsis 
points (...) in the English, as the existence of the contents of the ellipsis in the 
parallel column of Arabic was felt to suffice in their stead. The occasional use of 
ellipsis points in the English has been confined to indicating editorial omissions in 
the Arabic, and where such an ellipse is not indicated in the English, the ellipsis 
points appear in brackets in the facing column of Arabic alone, 

(4} In the course of editing the commentary and some of the supplementary 
material of the present volume, though not the basic text, the sequence of some 
passages has occasionally been altered for the sake of coherence of argumenta¬ 
tion, the need for which will not be lost on anyone familiar with medieval Arabic 
texts, whose authors sometimes seem to have not reedited their work with a view 
towards logical sequencing or eliminating digressions. Passages in which this has 
been done have been reviewed and checked by both Sheikh Abd al-Wakil and 
Sheikh Nuh, like the other texts of the present work, and are indicated at the end 
of their Arabic texts by the words hi taqditn wa la'khir (“pul ahead and behind”) 
as is done by Muslim scholars when a passage is quoted in this way. 

Other Details 

As an aid to noii-Arabie-speakcrs, transliteration section wl has been added 
to help people pronounce the supplications (du aT and invocations (dhikr) 
mentioned in the course of the hook, with the observation that it is best to also 
tape-record a native speaker of Arabic reading the texts so as to master them hy 
imitating the tape, and to facilitate this there is an index of the relevant Arabic 
texts at w2. 

The untianslatabiliu of the Holy Koran is fully acknowledged by the trans¬ 
lator, whose only effort where it is quoted in the present volume has been to ex¬ 
plain the significance of its verses, giving a map as it were to the w ide lands of its 
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Introduction 


magnificent Arabic. The English by no means purports to be or to imitate the 
word of Allah Most High. 

It is related that Imam Shafi'i (Allah have mercy on him) rechecked his mas¬ 
terpiece on legal principles, aURisala, forty times before he finally said, ’ Allah 
has refused to give divine protection from error (‘isma) to anyone besides His 
prophets/’ The matter is as he said, and one can only strive one’s utmost for accu¬ 
racy and ask Allah to forgive one’s mistakes and oversights. If readers benefit 
from these pages, perhaps they will pray tor those who had a hand in them and 
thank Allah Most High, who attributes ail that exists to Himself by saying, 

'This is Allah's creation, so show me what 
those besides Him have created” (Koran 31:11), 

May Allah Most High bless His beloved, Muhammad, and give him peace, 
and his folk and Companions one and all. 

* 


jii- ^ j jii <uii b 

[W : ijUil] £r! 0*4^ 
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[Warrant of Sheikh ‘Abd al-Wakil Durubi] 


IN THE NAME OF ALLAH, MOST MERCIFUL AND COMPASSIONATE 


Praise be to Allah, Lord of the Worlds. Allah bless our liegelord Muham¬ 
mad, his folk, and his Companions and give them peace. The writer of these 
words, 'Abd al-Wakil Durubi, says: Brother Nuh Ha Mim Keller has heard from 
me all the chapters of this book, whose basic text is ‘Umdat al-salik wa uddatai- 
nasik , together with the additions he has made to the text from the commentary 
entitled Fayd al-Uah al-Malik, as well as other chapters on principles of law and 
faith (usul) and particular rulings (furu 4 ) that he has placed before and after the 
main work; he understands the texts of this volume and is qualified to expound it 
and translate it to his native English. This took place in sessions, the first of which 
was in the month of Rajab, a h. 1405, and the last of which was in the month of 
Sha'ban, a h. 1408. Written by the slave in need of Allah Most High, 

Sha'ban, a h 1408 [April, 1988] Abd al-Wakil Durubi [stamped] 

Imam of the Mosque of Darwish Pasha 
Damascus, Syria 


Witnessed by the needy of Allah Most High, Yasin ‘Arafa. 

I attest to what the teacher and sheikh Yasin ‘Arafa has witnessed [signed] 
Muhyiddin Mahmalji. 

1 attest to what the teacher and sheikh 'Abd al-Wakil Durubi (Allah Most High 
protect him) has written. I am the needy slave, 4 Abd al-Rahman Shaghouri 
[signed]. 
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[Warrant of Sheikh Nuh ‘Ali Salman) 


IN THE NAME OF ALLAH, MOST MERCIFUL AND COMPASSIONATE 


Praise be to Allah, Lord of the Worlds. May Allah bless our liege lord 
Muhammad and give him peace, and his folk and Companions one and all. 

To commence: I have read all the chapters of this book, whose basic text is 
Umdat al-salik wa 'uddat al-nasik, made notes on some matters of it, and 
reviewed it with brother Nuh Ha Mim Keller in numerous sessions, the first of 
which was in the month of Safar, A.H. 1405, and the last of which was in the month 
of Juniada IL a h 1409; during which I found the above-mentioned brother 
knowledgeable in what it contains and qualified to expound it and translate it into 
his native English, and 1 observed his accuracy and integrity in quoting the texts 
he has added before and after the mam work, of principles of law and faith (usul) 
and particular rulings (furu*). He has interspersed the texts of the above- 
mentioned work with passages from its commentary entitled Fayd al-llah al- 
Malik, and he was successful in this, choosing passages needed to clarify the text 
and distinguishing the latter from the commentary with symbols. 1 ask Allah to 
give him success, reward him the best reward for it, and to benefit him and benefit 
others through him. 

May Allah bless our liegelord Muhammad and give him peace, and his folk 
and Companions. Composed in Jumada II, A.H. 1409 [February, 1989) and 
written by: 


Nuh Ali Salman [signed) 

Mufti of the Jordanian Armed Forces 


Witnessed by Yunus Hamdan [signed). 

Witnessed by ' Adil Yusuf Rayhan [signed]. 

Witnessed by Kamal ‘Abd al-Majid Muhammad [signed]. 
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[Report of the International Institute of Islamic Thought] 

IN THE NAME OF ALLAH, MOST MERCIFUL AND COMPASSIONATE 

1 Jumada II 1411/18 December 1990 | 

Report on the English translation of 1 Vmdat al-salik by Ahmad ibn Naqib al-Misri 
al-Shafi‘i undertaken by the scholar Nuh Ha Mim Keller: 

j 

fl) There is no doubt that this translation is a valuable and important work, 
whether as a textbook for teaching Islamic jurisprudence to English-speakers. or 
as a legal reference for use by scholars, educated laymen, and students in this lan¬ 
guage. 

(2) As for the correctness of the translation, its accuracy, and its fidelity to the 
meanings and objects, we had our colleague in the Research Department of the 
International Institute of Islamic Thought, the scholar Yusuf Talal DeLorenzo. 
member of the Fiqh Council of North America and former chief of the Transla¬ 
tion Bureau at the International Islamic University, Islamabad, review its texts 
and check it against the Arabic original. He found that the translation presents the 
legal questions in a faithful and precise idiom that clearly delivers the complete 
meaning in a sound English style. The translation is far from literalism, but docs 
not exceed the author's intent, thereby demonstrating the translator’s knowledge 
of Sacred Law and ability in jurisprudence as well as his complete command of 
both the Arabic and English languages. 

(3) In view of the utility of this eminent work of Islamic jurisprudence and its 
rank among well known standard Shafi‘i legal texts, its translation into English is 
regarded as a useful, auspicious step, as is the translator’s work, which, in clarify¬ 
ing fine shades of meaning and abstruse legal questions, succeeds in serving the 
book, making its objects accessible, and rendering it of general benefit to both fol¬ 
lowers of the Shafi*i school and others of the Muslim community. The book will 
be of great use in Southeast Asia in particular, and in America, Britain, and 
Canada. 

(4) From a purely academic point of view, this translation is superior to anything 
produced by orientalists in the way of translations of major Islamic works, in that 
while faithfully maintaining the required scholarly level, its aim is to imbue the 
consciousness of the non-Arabic-speaking Muslim with a sound understanding of 
Sacred Law, and the success of the translator lies in the notes, commentaries, 
appendices, and indexes he has added that help give the Muslim access to what 
will benefit him in his religion and this-worldiy concerns and earn him the plea¬ 
sure of Allah Most High, And this is the great triumph. 

Dr. Taha Jabir al-‘Alwani [signed] 

President of the International Institute of Islamic Thought 
Member of Islamic Fiqh Academy at Jedda 
President of the Fiqh Council of North America 
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[Certification of al-Azhar] 


IN THE NAME OF ALLAH, MOST MERCIFUL AND COMPASSION ATE 


al-Azhar 

Islamic Research Academy 

General Department for Research, Writing, and Translation 

Mr. Nuh Ha Mini Keller 
Amman, Jordan 

Peace be upon you, and the mercy of Allah and His blessings. 

To commence: In response to the request you have submitted concerning the 
examination of the English translation of the book ‘ Umdat at-salik wa ‘uddatal- 
nasik by Ahmad ibn Naqib in the Shafi‘i school of jurisprudence, together with 
appendices by Islamic scholars on matters of Islamic law, tenets of faith, and per* 
sonal ethics and character: we certify that the above-mentioned translation cor¬ 
responds to the Arabic original and conforms to the practice and faith of the 
orthodox Sunni Community (Ahl al-Sunna wa al-Jama'a). There is no objection 
to printing it and circulating it. 

The stamping of the pages of the above-mentioned work with the seat of the 
department has been completed. 

May Allah give you success in serving Sacred Knowledge and the religion. 
Peace be upon you, and the mercy of Allah and His blessings. 

Composed on 26 Rajab 1411 a.h,/11 February 1991 a.d. 

General Director of Research, Writing, and Translation 
Path Allah Ya Sin Jazar [signed] 


Muhammad 'Umar Muhammad Umar [signed] 

Seal of al-Azhar [stamped] 

General Department for Research, Writing, and Translation 
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ABBREVIATIONS 


A; .... comment by Sheikh Abd al-Wiik.il Durubi 
Ar. ... Arabic 

ca.approximately 

cm. ... centimeters 
d.died 

def: ...defined at another ruling 
dis: ... discussed at another ruling 
ibid. .. from the work previously cited 
km. ... kilometers 

lit.literally 

mi. ... miles 

N: .... comment by Sheikh Nuh ‘Ali Salman 
n:.remark by the translator 

O: .... excerpt from the commentary of Sheikh v Umar Barakat 
par. ,, paragraph 

pi.plural 

syn. .„. a synonym for 
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BOOK A 

SACRED KNOWLEDGE 


C ONTFNTS: 

l ho Knowledge of Good and Bad ai .0 

Unaided Intellect Cannot Know Allah's Rules a 1.2 
Meaning of Good and Bad a l .4 

Those Unreached hv Prophets Are Not Responsible aJ.5 
The Superiority of Sacred Knowledge over Devotions a2,0 
Koranic Evidence a2.1 
Hadith Evidence a2.2 
Other Reasons a2«7 

The Blameworthiness of Seeking Knowledge for Other Than Allah a3,0 
Meaning of for Other Than Allah a3,1 
Koranic Evidence a3.2 
Hadith Evidence a3.3 
Personally Obligatory Knowledge a4.0 
Faith u4.2 

A Muslim's responsibility in tenets ot faith a4,2 
Belief in problematic scriptural expressions a4.3 
Works a4.4 

When one must learn rites and duties a4.4 
How much one must leach one's children a4.6 
Knowledge of the Heart a4.7 
Communally Obligatory Knowledge a5.0 
Religious Sciences a5.1 
This-Worldly Knowledge aS.2 
Recommended Knowledge ah.0 
Subjects That Are Not Sacred Knowledge a7.0 
Unlawful Knowledge a7,2 
Offensive Knowledge a7.3 
Permissible Know ledge a7,4 
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al -0 


Sacred Knowledge 


al .0 THE KNOWLEDGE OF GOOD 
AND BAD 


ii 


a 1.0 


a 1.1 ('Abd al-Wahhab Khali at:) There is jk> 
disagreement among the scholars ol the Muslims 

that the source of legal rulings for alt the acts of 

those who are morally responsible is Allah Most 
Glorious. 


wLi^Jl j _all 

j j i \ • > i . . > 1 1 


ul.2 The question arises. Is ll possible for the 
mind alone, unaided by Allah's messengers and 
revealed scriptures, to know rulings, such that 
someone not reached by a prophet's invitation 
would be able through his own reason to know 
Allah's rule concerning his actions? Or is this 
impossible? 


ji J—aaJi d-Aj al .2 

4 7O d -*- 4 j »j j-f 

dj—"“J H 4-wUj p) JA O' 

^ 41 ^ 5— daLwj 


a 1.3 The position of the Ash’aris, the followers 
of Abul Hasan Astfari, is that the mind is unable 
to know the rule of Allah about the acts of those 
morally responsible except b> means of His mes¬ 
sengers and inspired books. 

For minds are in obvious disagreement about 
acts. Some minds find certain acts good, others 
find them bad. Moreover, one person can he of 
two minds about one and the same action. Caprice 
often wins out over the i me licet, and considering 
something good or had conies to be based on mere 
whim. So it cannot be said that an act which the 
mind deems good is therefore good in the eyes of 
Allah, its performance called for and its doer 
rewarded by Allah; or that whatever the mind 
feels to be bad is thus had in the eyes of Allah, its 
nonperformance called lor and its doer punished 
by Allah. 


<■v!i al .3 
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a 1.4 I he basic premise of this school of thought 
is that the good of the acts of those morally 
responsible is what the Lawgiver (syn. Allah or 
His messenger (Allah bless him and give him 
peace)) has indicated is good by permitting it or 
asking it be done. And the bad is what the Law¬ 
giver has indicated is bad by asking it not be done. 
The good is not what reason considers good, nor 
the bad w ? hat reason considers bad. The measure 


el 


Ji Ua 


a 1.4 
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The Superiority of Sacred Knowledge over Devotions 


aid) 


of good and bad. according to this school of 
thought, is the Sacred Law, not reason (dis: w3). 


- [. . .} JarJI ^ y- 


al.5 According to this school, a person is not 
morally obligated hy Allah to do or refrain from 
anything unless the invitation of a prophet and 
what Allah has legislated have reached him f n: w4 
discusses Islam's relation to previous prophets' 
laws). No one is rewarded for doing something or 
punished for refraining from or doing something 
until he knows hy means of Allah's messengers 
what he is obliged to do or obliged to refrain from. 

So whoever lives in such complete isolation 
that the summons of a prophet and his Sacred Law 
do not reach him is not morally responsible to 
Allah for anything and deserves neither reward 
nor punishment. 

And those who lived in one of the intervals 
after the death of a prophet and before a new one 
had been sent were not responsible tor anything 
and deserve neither reward nor punishment. 

This view is confirmed by the word of Allah 
Most High, 


u Wc do not punish until Wc send a mes¬ 
senger” (Koran 17:15). 

{ ‘Urn usul al-fiqh (y 71), 96-98) 
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a2.() THE SUPERIORITY OF SACRED 
KNOWLEDGE OVER DEVOTIONS 


a2.0 

yci 


a2.1 (Nawawi:) Allah Most High says: 

(1) “Say, ‘Are those who know and those 
who do not know equal?' " (Koran 39:9). 

(2) '"Only the knowledge a hte of His slaves 
fear Allah" (Koran 35:28). 

(3) ''Allah raises those of you who believe 
and those who have been given knowledge whole 
degrees” (Koran 58:11). 
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a2.2 


Sacred Knowledge 


a2.2 The Prophet (Allah bless him anti give 
him peace) said: 

(1) “Whoever Allah wishes well. He gives 
knowledge of religion 

(2) “The superiority of the learned Muslim 
over the devotee is as my superiority over the least 
of vou, v 

Then the Prophet (Allah bless him and give him 
peace)said, 

“Allah and His angels, the inhabitants of the 
heavens and the earth, the very ant in its anthill 
and the fish bless those who teach people what is 
good/' 

(3) "When a human being dies his work 
comes to an end except for three things: ongoing 
charity, knowledge henefitted from, or a pious 
son who prays for him.'* 

(4) “A single learned Muslim is harder on 
the Devil than a thousand worshippers.'* 

(5) “Whoever travels a path seeking know¬ 
ledge Allah makes easy for him a path to paradise. 

“Angels lower their wings for the seeker of 
knowledge out of pleasure in what he seeks. 

“Those in the heavens and the earth, and the 
very fish in the water ask Allah to forgive the per¬ 
son endowed with Sacred Knowledge, 

"The superiority of the learned Muslim over 
the devotee is like the superiority of the moon 
over all the stars. 

“The learned are the heirs of the prophets. 
The prophets have not bequeathed dinar nor 
dirham, but have only left Sacred Knowledge, and 
whoever takes it has taken an enormous share " 

(6) “He w f ho calls others to guidance shall 
receive the like of the reward of those who follow 
him without this diminishing their own reward in 
the slightest. And he who calls others to misguid¬ 
ance shall bear the like of the sins of those who fol¬ 
low him without this diminishing their own sins." 

(7) “He who goes forth to seek Sacred 



ijf-j j a2.2 

| Jli [ . JU 

J ^ 1,3* 

-c* -J>l JaU'i UL»\ J 

Joss \: 3 ^: Jd : Jii 

JU J* JUaiS* J* 

JaIj jin : ^ 5ji1 J 

J Cjl 

U J aJ L 

jj i^)i 

t « i 

jl «—X* JjI j-*J ] 

p-ii j-j 1 kiju [: Jti 5g fil J 

^ d jt>- jj. 'i/j <U* A*y,\ 

«*jj] ad jJj j\ v l *-U' 

L^p. <iI J*j\ 

vCJ-i [: U 13 $!s, j 

v_xJi jUavvdl Ja 

: ** dil ^e>j J j*,] 

vdi~* ^ igj; -il J 

ji— 4 -i ^r-^. t-Aj J* 
liaJl Jt 

(JUJ1 j|j L u_UL,Uj ^ _JUd 
J yj oij™Ji J ^ d j i i: . .1 
J v :> s v- »L-Jl J jLju^dl j*? 


J* J* pJUil 

j) ‘L/ri *LUd1 jlj L w5ipj1 
L*j}^ 'Vj IjCji J 

3—*4 oU_>-i ^JUil Wj 

- *jb jjI dj;] 

[: jfe dl Jj—; JU 
^ <-V jr* d jis" 

J , 

Ui , iL-i ^>^^^-1 ^Lli 

^ f u? jt- ^ jtf dsu JI 
»bj] "IV- CJJj j#.2* y <gw 

.[ja— 

Jli : J13 ^ ,>*>] 

^ j_.s [: m J J—J 


4 




www.islamicbulletin.com 


The Superiority of Sacred Knowledge over Devotions a2,3 


Knowledge is in the way of Allah [syn. jihad, def; 
o9] until he returns.” 

fS) ‘This world and what is in it arc accursed 
[dis: w5] except for the remembrance of Allah, 
that which Allah loves> someone with Sacred 
Knowledge, or someone learning it.” 


a2.3 'Ali ibn Abi Talib (Allah be well pleased 

with him) said, 

‘T he religious scholar is greater in reward 
than the fighter in the way of Allah who fasts the 
day and prays the night.” 


: Jtf 4-U> 4*1 ^J ^ 

l ; JjJL uii c-**— 

b •<!) I jS j 'i' J 1^4 Ca C J*** ^" 

Jlij ^-iw»i(jj] uLiJUiy 

-^ J* Cr*J a --3 
^Ull fJoA -JLaJIs 

■ ^ ^ J 


a2,4 Abu Darda* (Allah be well pleased with 
him) said, 


IjLn* ^ ^*1 il2.4 

. haJJ ^ j-± 4*1— ^Ia3I 


”T''caching Sacred Know ledge for a brief time 
is better than spending a night in prayer,” 


a2.5 Yahya ibn Abi Kathir said, 

"Studying Sacred Knowledge is a prayer.” 


a2 - 5 

, a ^ U ll iW 1 i 


a2.6 Sufyan al-Thawri and Shafi'i said. 

"There is nothing after what is obligatory that 
is superior to seeking Sacred Knowledge.” 


J jf I •— I iiii ' imw h t+l 

jrfiSlj-ill J-* —uij 

. kf WI wii» j* 


a2.7 (Nawawi:) There arc similar statements 
from whole groups of early Muslims J have not 
mentioned that arc like those I have quoted, the 
upshot of which is that they concur that devoting 
one s time to Sacred Knowledge is better than 
devoting it to voluntary fasting or prayer, better 
than saying "Subhan Allah” (lit. ‘ Exalted is Allah 
above any limitation"), or other supererogatory 
devotions. 

Among the proofs for this, besides the fore¬ 
going, is that: 


j* a2./ 

^ p/>i J wiLJi J* 

U l ^S- OjAtt* * 4 ^ , *jjS* \a 




•-a 


jUt^l! 




J*J ■ iJLJl j* JUS 

; j*-* L> 


(l) the benefit of Sacred Knowledge affects 
both its possessor and the Muslims, while the 
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a3.0 


Sacred Knowledge 




above-mentioned supererogatory works are con 
fined to oneself; 



n oVj 


{2) Sacred Knowledge validates, so other 
acts of worship require it, though not vice versa; 


Vj 4jj jZZAa O-’IjiLaJI 
■ "Vj ijj *-1 — oJLw d l oVj 


(3) scholars are the heirs of the prophets, 
while devotees arc not characterized as such; 

(4) the devotee follows the scholar, being led 
by and imitating him in worship and other acts, 
obeying him being obligatory and not the other 
way around; 

(5) the benefit and effect of Sacred Know¬ 
ledge remain after its possessor departs, while 
supererogatory works cease with the death of 
their doer; 

(6) knowledge is an attribute of Allah Most 
High; 


. '.lCvO jj, 

«■- » ■ * ■- -H i yS pLJi oiij 
. ^ ia &J 

. <u ^JuJl jsl_j 

^ LJl-X ^j> j j^jj 

ja J^ail vjiSo 

y J^ii SAi£Jl jt, : 

1—i ol ^**31 ^ j 

y>/3 ' y> - j »Jl la j <LoVl 
J j***] • **4* j-^ ja*H 


(7) Sacred Knowledge, meaning the know¬ 
ledge we are discussing, is a communal obligation 
{def: c3 2), and it is thus better than the 
supererogatory. The Imam of the Two 
Sanctuaries (A: Juwayni) says in his book «/- 
Ghiyathi that “the communal obligation is 
superior to the personal obligation in that the per¬ 
son performing it fulfills the need of the Islamic 
Nation (Umma) and lifts the obligation from it, 
while the obligation of the individual is restricted 
to himself." And success is through Allah ( al- 
Majmu* (y 108), 1.18-22), 


VtY«0A f\ : 

■ IJrAi 


* 


a3.0 THE BL A ML WORTHINESS OF 
SEEKING SACRED KNOWLEDGE FOR 
OTHER THAN ALLAH 


-«L...h; z\j\ a3.d 

* ^JUll 


a3.1 (Nawawi:) Know that what we have men¬ 
tioned about the merit of seeking Sacred Know¬ 
ledge only applies to the seeker who thereby 
intends Allah Himself, not some end concerned 
with this world. 


•u/iu ( a3.1 

, ♦ 

y ^ v^pStAi -At 4^-J 4* 1j«*y4 4_Ji? 
£***<3+7+1 . L-j-lJi ja 
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Seeking Sacred Knowledge for Other Than Allah 


a3,2 


Whoever seeks it for a worldly aim such as 
money, leadership, rank, prestige, fame, people 
inclining towards him, defeating opponents in 
debate, or similar motive, is blameworthy. 

(A. When the basic reason is Allah but other 
motives play a role, they diminish the merit in the 
proportion that they enter into it.) 


y •A'-** y v y 

J- V?H aJI— j,\ lj $. » 

. pj*l A ^49 eJJj 


a3.2 Allah Most High says: 

( l) "Whoever wants to cultivate the afterlife 
We shall increase for him his tillage, while who¬ 
ever wants to cultivate this world, we shall give 
him of it, but he will have no share in the next*’ 
(Koran 42:20). 

(2) ‘'Whoever wants the present world We 
hasten for him therein whatever We will, for 
whomever We want, and the 11 consign him to hell, 
roasting in it condemned and rejected’* (Koran 

17:1 S). 


(3) "Verily, your Lord is ready at ambush’ 1 
(Koran 89:14). 




' ' « • • ' j « ' ' so * " 

ju j) *0 yj \j—>: V 

. >. .• ; . . * 

^ aj L 4 I 4 a_JJl »jt 


.[T* J* 

Ai^-Ldl 0'S Sw* 

■ ? . . i * • „ . , ' ' . *' i . 

LLc>-1 v» 1 jJ 

► . . ? „ ( J . , *, , 

4 , i\—<*!A—*J 


. [NA id^AII] 
dL j Jlij 

-P* zsJfr] 

^1) Ij^?i L—)> ; —«; JLJj 

^ jjJlJ! a) -U3 1 _Tj 


[* 


(4) "‘They were not ordered except to wor¬ 
ship Allah, making their religion sincere unto Him 
as pure monotheists" (Koran 98:5). 


a3,3 The Prophet (Allah bless him and give 
him peace) said: 

(\) "The first person judged on Resurrection 
Day will he a man martyred in battle. 

vl Hc*ll be brought forth, Allah will reaequaint 
him with I lis blessings upon him and the man will 
acknowledge them, whereupon Allah will say, 
4 What have you done with them?* to which the 
man will respond. 4 fought to the death for you/ 
"Allah will reply, ‘You lie. You fought in 
order to be called a hero, and it has already been 
said. Then he will be sentenced and dragged away 
on his face to be Hung into the tire, 

"Then a man will be broughi forward who 
learned Sacred Knowledge, taught it to others, 
and who recited the Koran. Allah will remind him 
of His gifts to him and the man will acknowledge 


& 



J 


a3.3 



,LJ \ 2 _j! 1111 Jij, ju '£5. J v 


1 j * - - - 1 *A*- i-Ujl a 1 

Ui • Jli . aj 


M- 


\ cJu$ cdJi : Jli 


jLiJ k_4,’L> w t.; si ; Ji 

t 

J* ^ *4 . J- JxJi 

td* Jj • J*' 

AwC b _*J 1 —»J 
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Sacred Knowledge 


a4.Q 


them, and then Allah will say, ‘What have you 
done with them? 1 The man will answer, l I 
acquired Sacred Knowledge, taught it, and recited 
the Koran, for Your sake.' 

‘ Allah will say. You lie. You learned so as to 
be called a scholar, and read the Koran so as to be 
called a reciter, and it has already been said,' Then 
he will be sentenced and dragged away on his face 
to be flung into the fire, ” 

(2) '‘Anyone who seeks Sacred Knowledge 
to argue with fools, vie with scholars, or draw 
people's attention to himself, will take a place in 
hell.” 


(3) "The most severely tortured on Resur¬ 
rection Day shall be the scholar who did not 
benefit from his knowledge.” 


:JU . 

i JUJ JUU 

*? ~ . J-5 -*-« 

J : Vli 

\ fJUJl «|l 

jl tUJuJl »1 ^4 11 

KjU 1 4 J 1 ^LJI 


jt 4_io J-tj] 

JUSljfrJli 5^4il dj— 


•» # 

LUiJl ^ 


a3.4 Sufyan al-Thawri said. 

' 4 No servant increased in knowledge and then 
in desire for the things of this world, save that he 
increased in distance from Allah.” 


-C-* aLijl \ _ -3 jl m i ■> y*j a3.4 

j* Jilijl V| i-£j LjjlJI jtijLi 

4 * 4 

■ ^jA j 

.[rurr /\ 


(Ibid. J.23-24) 


* 


a4.0 PERSONALLY OBLIGATORY 
KNOWLEDGE 


p-UJl a4.() 

Os* 


a4.1 (Nawawi:) There are three categories of 
Sacred Knowledge. The first is the personally 
obligatory (fard al-‘ayn, def: c2.1), which is a mor¬ 
ally responsible individual's learning the know¬ 
ledge that the obligatory acts he must perform 
cannot be accomplished without, such as how the 
ablution (wudu) and prayer are done and so forth. 

Its obligatory character is how groups of 
scholars have interpreted the hadith in the Mus- 
md oi Abu Ya‘ta aLMawsuli, from Anas, who 
relates that the Prophet (Allah bless him and give 
him peace) said, 


-s1( a4.1 

j-*j ■ LTsW 

^fiJl <j,lL VU wdXJl +Lw 

*-*u Vs <Lo ^ Jj-jC 

»Su 
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Personally Obligatory Knowledge 


a4.2 


“Seeking knowledge is an obligation upon 
every Muslim.' 


‘i-AS .1 — a*/ 


The meaning of this hadith. though the 
hadith itself is not well authenticated (A: being 
weak (dis: p9.5)), is true. 




a4.2 As for the basic obligation of Islam, and 
what relates to tenets of faith, it is adequate for 
one to believe in everything brought by the Mes¬ 
senger of Allah (Allah bless him and give him 
peace) and to credit it with absolute conviction 
free of any doubt. Whoever does this is not 
obliged to learn the evidences of the scholastic 
theologians. The Prophet (Allah bless him and 
give him peace) did not require of anyone any¬ 
thing but what we have just mentioned, nor did 
the first four caliphs, the other prophetic Com¬ 
panions. nor others of the early Muslim commun¬ 
ity who came after them. 

Rather, what befits the common people and 
vast majority of those learning or possessing Sac¬ 
red Knowledge is to refrain from discussing the 
subtleties of scholastic theology, lest corruption 
difficult to eliminate find its way into their basic 
religious convictions. Rather, it is fitter for them 
to confine themselves to contentment with the 
above-mentioned absolute certainty. 

Our Imam Shafi'i (Allah Most High have 
mercy on him) went to the greatest possible 
lengths in asserting that engaging m scholastic 
theology is forbidden (A: What he meant thereby 
w as the heretical scholastic theology that prolifer¬ 
ated in his time and put rationalistic theories 
ahead of the Koran and sunna ? not the science of 
theology ('ilm al-tawhid) by which Aslvari and 
Maturidi scholars (dis: x47) have clarified and 
detailed the tenets ot faith of Sunni Islam, which is 
an important part of the Islamic sciences.) He 
insistently emphasized its unlawfulness, the sever¬ 
ity of the punishment awaiting those who engage 
in it. the disgrace of doing it, and the enormity of 
the sin therein by saying, 

“Fora servant to meet Allah with any other 
sin than idolatry (shirk) is better than to meet Him 
guilty of anything of scholastic theology/’ 


by fV— Vi L_«ij a4.2 

J£j UUniti 

n 

►' .• 

V j . CJwi AS v t » Ju - 
• Li/ \d t 
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slXiASj . *U 0 

y yj j 

Jd . J j V4 j>W..oJ y ^X J ^ju 
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a4,3 


Sacred Knowledge 


His other statements expressing the same 
meaning arc numerous and well known. 

But if someone has doubts (Allah be our 
re luge) about any of the tenets of faith in which 
belief is obligatory (def: books u and v),and his 
doubt cannot be eliminated except by learning 
one of the theologians' proofs, then it is obligatory 
for him to learn it in order to remove the doubt 
and acquire the belief in question. 



y *■ siLSLu jJj 

fgJj Jj jJLajJI J 


*Vl J j. 


4JLL l l ^ dUi Jju Ji 

. U^ 1 - wa>C_} 


h 4.3 Scholars disagree about the Koranic ver¬ 
ses and hadiths that deal with the attributes of 
Allah (n: such as His ‘hand’ (Koran 48:10), His 
‘eyes' (52:48), or His ‘nearness’ (50:16)) as to 
whether they should be discussed in terms of a 
particular figurative interpretation (la’wil, def: w6) 
or not. 

Some say that they should be figuratively 
interpreted as befits them (n: interpreting His 
hand.' for example, as an allusion to His omnipo¬ 
tence). And this is the more well known of the two 
positions of the scholastic theologians. 

Others say that such verses should not be 
given a definitive interpretation, but rather their 
meaning should not be discussed, and the know¬ 
ledge of them should be consigned to Allah Most 
High, while at the same time believing in the 
transcendence of Allah Most High, and that the 
characteristics of created things do not apply to 
Him. Kor example, it should be said we believe 
that 


“the All-merciful is 'established' [Ar, istawa, dis: 
vl ,3] on the Throne” (Koran 20:5), 

but we do not know the reality of the meaning of 
that, nor what is intended thereby, though we 
believe of Allah Most High that 

“there is nothing whatsoever like unto Him” 
(Koran 42:11), 


wwi a4.3 

y ft ji 44 y» l_* 

I4aj HJJ Jjj U J j'CJ j jijlj jLii 

j \—)j . j oJl g -. 1 

^ jj yP-i 

j 4*1* jXjij ULUw 



CJi—£■* 

vV y<-^4 Jl 4 . 4_ '-*■ 

Ul ^ AJ ill^Jlj CJlJi .'j*** 

< J-* jt jLi>i 

■ wU**j ©y-* 

c 

woLJl b 4 -*j 
jL«jyii wjLoj m *-L»i 


J 


and that He is above indwelling in created things 
(hulul, dis: w7), or having the characteristics of 
temporal, contingent existence (huduth, dis: w8). 
And this is the path of the early Muslims, or the 
vast majority of them, and is the safest, for a per¬ 
son is not required to enter into discussions about 
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Personally Obligatory Knowledge 


a4,4 


this. When one believes m Allah’s transcendence 
above created things, there is no need tor debate 
on it, or for taking risks over what there is neither 
pressing necessity nor even any real call for. 

But if the need arises tor definitive interpre- 
lalions to refute someone making unlawful inno¬ 
vations and the like, then the learned may supply 
them, and this is how we should understand what 
has come down to us from scholars in this field. 
And Allah knows best. 


M i_*-i acJj 

^ 

<ilj u iX* ►Uidt Jfi- i\fi* L» 


u4.4 A person is not obliged to learn how to 
perform ablution, the prayer, and so forth, until 
the act itself is obligatory for him. 

As for trade, marriage, and so forth, of things 
not in themselves obligatory, the Imam of the Two 
Sanctuaries (A: Juwayni), Ghazali, and others say 
that learning their means and conditions is person¬ 
ally obligatory for anyone who wants to do 
them. 

It has also been said that one should not call 
this knowledge “personally obligatory, 11 but 
rather say, "It is unlawful to undertake them until 
one knows the conditions for their legal validity." 
And this expression is more accurate. 


Y 34.4 

'T'JfJ 5>ua)U 

''i U*> L- »f $. ; tj £-41 L-J 

jLii C—$1 

■C-a-5" 

J’—i ''•i J-5 ij . 

. Is yu* Jxu ^1 


a4.> It is obligatorv for one to know what is 
permissible and what is unlawful of food, drink, 
doLhing, and so forth, of things one is unlikely to 
be able to do without. And likewise for the rulings 
on treatment of women if one has a wife. 


u L« jj yj «_*yJu a4.5 

\j -LJ )J 

viiLtfj . \45i- k* d y* ^ 


. K3*jJ a 3 




a4.b Shafi'i and colleagues (Allah have mercy 
on them) say that fathers and mothers must teach 
their children what will be obligatory for them 
alter puberty. The guardian must teach the child 
about purification, prayer, fasting, and so forth; 
and that fornication, sodomy, theft, drinking, 
lying, slander, and the like are unlawful; and that 
he acquires moral responsibility at puberty and 
what this entails. 

It has been said that this education is merely 
recommended, but in fact it is obligatory, as the 
plain content of its scriptural basis (n: mentioned 
below) show's. Just as it is mandatory for a 
guardian to wisely manage his charge's property. 


—J-4i JlS a4,6 

.1 j*O j\ - L-lil 0**$^ 


3>UaJ^ o j\ $ttli , fr^JU! 

y 1 rt j-** 


•— 1 b <4 \ 
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a4.7 


Sacred Knowledge 


this is even more important. The merely recom¬ 
mended is what exceeds this, such as leaching him 
the Koran, Sacred Law. etiquette, and teaching 
him what he needs to earn a living. 

The evidence for the obligation of leaching a 
young child is the word of Allah Mighty and 
Majestic, 

O you who believe, protect yourselves and 
families from a fire 1 ' (Koran 66:6). 

'AM ibn Abi Talib (Allah be well pleased with 
him), Mujahid, and Qatada say it means, ‘’Teach 
them that with which they can save themselves 
from hell.” 


iv? * i_*V- 


pjUJ ja iJufc 

- ^ L-1j L» J 

J-4-o 

ki' W? - J 

< ■ ? »! Iji 

•[' l 

^ Ji dti 

Cy+tj U «Lv« oU>_j J— 

I A, 


a4.7 As for knowledge of the heart, meaning 
familiarity with the illnesses of the heart such as 
envy , pride, and the like (dis: books p, r, and s), 
Ghazali has said that knowledge of their 
definitions, causes, remedy, and treatment is 
personally obligatory. 

(A: And this is what Ghazali meant when he 
said that Sufism (Tasawwut, dis: w9) is personally 
obligatory for every Muslim. He did not mean that 
taking a ivav (tariqa) and a sheikh arc obligatory, 
but rather the elimination of unlawful inner traits, 
which one could conceivably accomplish through 
the companionship of a single sincere brother.) 

Others hold that if the morally responsible 
individual is endowed with a heart free of all these 
unlawful diseases, it suffices him, and lie is not 
obliged to learn what will cure them. But if not 
safe from them, he must reflect: if he can purify his 
heart from them without instruction then he must 
purify it, just as he must shun fornication and the 
like without learning the evidence proving he 
must. But if he cannot rid himself of these unlaw¬ 
ful traits except through learning the above-men¬ 
tioned knowledge, then he is personally obliged 
to. And Allah knows best {al-Mamu" (yl()8) t 
1,24-26). 


j^a ... . 1 * 1 1 ^Ss- L-d a4.7 

UjjJls- JL&j 

■ ^ j 
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Communally Obligatory Knowledge 


a5.0 


a5.0 COMMUNALLY OBLIGATORY 
KNOWLEDGE 


^ a5.0 

it* 


a5.1 (Nawawi:) The second category (n: of Sac¬ 
red Knowledge) is what is communally obligatory 
(fard ai-kifaya, def; c3.2), namely the attainment 
oi those Sacred Sciences which people cannot do 
without in practicing their religion, such as 
memorizing the Koran and hadith, their ancillary 
disciplines, methodological principles. Sacred 
Law ? , grammar, lexicology, declension, know¬ 
ledge of hadith transmitters, and of scholarly con¬ 
sensus (ijma\ def; b7) and nonconsensus. 


a5.1 

w. N \a J-j .jo} 


^Ul ja <-*LSl j ^ 

42a))j J pj 







a5.2 As for learning which is not Sacred Know¬ 
ledge but is required to sustain worldly existence, 
such as medicine and mathematics, it too is a com¬ 
munal obligation (ibid., 1.26), 


a5,2 

Si ■ fill \S UjJ) f> j j 0 d] 

ja j*] Uajt <LLo5 jo . G 


a6.0 RECOMMENDED KNOWLEDGE 


a6.0 


a6.1 (Nawawi:) The third category is the 
supererogatory (def: c4.2), such as in-depth 
research into the bases of evidences, and elabora¬ 
tion beyond the amount required by the com¬ 
munal obligation, or such as an ordinary Muslim 
learning the details of nonobligatory acts of wor¬ 
ship for the purpose of performing them; though 
not the work of scholars in distinguishing the 
obligatory from the nonobligatory, which is a 
communal obligation in respect to them. And 
Allah knows best (ibid., 1.27). 


Jilii ah. 1 

i j} +* j-LJl 

oiiU3i ,Js\j 

J* ►Uidt aj fju L* ^ k j*j-^ 
J 9 } LJJi ^ : Jidl ja 'j-s* 

J* J—>4-^ j « A -A S 

. [ ^ V / \ 
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a7.0 SUBJECTS THAT ARE NOT 
SACRED KNOWLEDGE 




a7J (Nawawi:) Having mentioned the 
categories of Sacred Knowledge, the subjects it 


fUil a7.1 

** jaj ,J-d [ 
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a7.2 


Sacred Knowledge 


excludes are those that arc unlawful, offensive. or 
permissible. 


a?.2 Unlawful knowledge includes: 

^ It f a7.2 

i fl) learning sorcery (<J is: p3), since 

according to the most reliable position, it is unlaw¬ 
ful , as t he vast majority of scholars have decisively 
stated; 

[• - 

U> L_Sj '^UiJl 

* Uf- * w~ 

(2) philosophy (dis: wlO); 


(3) magic (sha'badha, meaning sleight of 
hand, etc.); 


(4) astrology (dis: p41); 


(5) the sciences of the materialists (dis: wll): 


(6) and anything that is a means to create 
doubts (n; in eternal truths). Such things vary in 
their degree of unlawfulness. 


a7.3 Offensive know ledge includes such tilings 
as post-classical poetry which contains romance 
and uselessness. 

ij a 7 .j* 

a7.4 Permissible knowledge includes post- 
classical poetry which does not contain stupidity 
or anything that is offensive, incites io evil, hin¬ 
ders from good; nor yet that which urges one to do 
good or helps one to do it (n: as the latter would be 
recommended) (ibid,, 1.27). 

b—jl—*CiLfT a 7.4 

*/*. L^> c^i Y* u-LA- L*i jJi 

J*) 
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BOOK B 

THE VALIDITY OF FOLLOWING 
QUALIFIED SCHOLARSHIP 



CONTENTS: 


Introduction bl.O 

Meaning of Qualified Scholarship bl ,2 
The Koranic Evidence for Following Scholars b2.0 
The Practice of the Prophetic Companions (Sahaba) b3.0 

Religion Was Only Taken from Some Companions b3.2 
t hose Giving Opinions Did Not Mention Evidence b3.3 
Prophet Dispatched Scholars to Various Peoples b3.4 
Succeeding Generations Followed Companions' Example b3.5 
The Rational Evidence for Following Specialists b4.0 
The Obligatoriness of Following Qualified Scholarship b5.0 
Mujtahid 's Opinion Is Evidence to Nonspecialists b5.1 
Why Qualified Scholars Differ on f ,egal Questions b6.0 
Probabilistic Versus Unquestionable Evidence bb.l 
Example of a Question on Which Scholars Differ b6.2 
Scholarly Consensus (Ijnia % ) b7.0 
Meaning of Consensus b7.1 
Scholarly Consensus Is legally Binding b7.2 
Koranic evidence b7.3 
Hadith evidence b7,4 

Scholarly Consensus and the Four Sunni Schools b7.6 
Why one may not follow other than the four schools b7.6 


bl.O INTRODUCTION 


i-OiJl bl.O 


bl.l {Muhammad Said Huti:) What is the 
proof that it is legally valid and even obligatory to 
accept the authority of qualified scholarship (taq- 


C: JW 1 hl.l 

Ljij jl* ^ J-JjJi L-J 
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bl ,2 The Validity of Following Oualified Scholarship 
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lid) when one is not capable of issuing expert legal 
opinion (ijtihad) on matters of Sacred Law? There 
are several aspects to it (n; discussed in the sec¬ 
tions that follow) ( al-Lamadhhabiyya akhtarbid'a 
mhaddidu al-sharta al-Islamiyya (v33), 70). 


h l. 2 (n:) For the key term qualified to issue expert legal opinion ( Ar. tnujtahul. 

this ability being ijtihad), please turn to book o and read o22.1(d), the qualifica¬ 
tions of an Islamic judge (qadi). The difference between the qualifications for the 
Imam of a school and those for a judge or a mufti is that the former's competence 
in giving opinion is absolute, extending to all subject matters in the Sacred Law, 
while the competence of the judge or mufti is limited respectively to judging court 
cases or to applying his Imam's ijtihad to particular questions. 

No age of history is totally lacking people who are competent in ijtihad on 
particular questions which are new, and this is an important aspect of Sacred Law r , 
to provide solutions to new ethical problems by means of sound Islamic legal 
methodology in applying the Koranic and hadith primary texts. But while in this 
specific sense the door of ijtihad is not and cannot he closed, Islamic scholarship 
has not accepted anyone's claims to absolute ijtihad since imams Abu Hanifa. 
Malik, Shafi‘i, and Ahmad. If one studies the intellectual legacy of these men 
under scholars who have a working familiarity with it, it is not difficult to see why. 

As for those who decry ‘‘hidebound conservatism " and would open the gate 
of ijtihad for themselves w hile lacking or possibly not even know ing the necessary 
qualifications, if such people have not studied the rulings of a particular school 
and the relation between these rulings, the Koranic and hadith primary texts, and 
the school's methodological principles, they do not know r how f ijtihad w'orks from 
an observer's standpoint, let alone how to employ it. To ask them, for example, 
which of two equally authenticated primary texts that conflict on a legal question 
should be given precedence, and why, is like asking an aspiring drafting 
student for the particulars of designing a suspension bridge. Answers may be 
forthcoming, but they will riot be the same as those one could get from a qualified 
contractor. To urge that a mujiahid is not divinely protected from error (ma'suni) 
is as of little rele vance to his work as the fact that a major physicist is not divinely 
protected from simple errors in calculus; the probability of finding them in his 
published work is virtually negligible. Regarding other, long-dead schools, such 
as the Zahiriyya, the difference between their work and that ot the four living 
schools is firstly one of quality, as their positions and evidence have not been 
reexamined and upgraded by succeeding generations of first-rank scholars like 
those of the four schools (dis: w!2), and secondly the lack of verification of the 
actual positions of their mujtahids through reliable chains of transmitters, as 
described below at b?,6. 

* 
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The Koranic Evidence for Following Scholars 


b2.0 


b2.0 THE KORANIC EVIDENCE 
FOR FOLLOWING SCHOLARS 


b2.1 (Muhammad Sa id Buti:) The first aspect 
of U is the word of Allah the Majestic. 

‘Ask those who recall if you know not" 
(Koran 16:43). 

By consensus of all scholars (ijma\ del: b7). 
this verse is an imperative for someone who does 
not know a ruling in Sacred Law or the evidence 
for it to follow someone who does. Virtually all 
scholars of fundamentals of Islamic law have 
made this verse their principle evidence that it is 
obligatory for the ordinary person to follow the 
scholar who is a mujtahid. 


b2.2 Similar to the above verse in being evi¬ 
dence for this is the word ot Allah Most High: 

' Not all of the believers should go to fight. Of 
every section of them, why does not one part 
alone go forth, that the rest may gain knowledge 
of the religion to admonish their people w hen they 
return, that haply they may take warning * (Koran 
9:122). 

Allah Most High prohibited the people to go 
out altogether in military expeditions and jihad, 
and ordered a segment of them to engage solely in 
becoming knowledgeable in the religion of Allah, 
so that when their brothers returned to them, they 
would find someone qualified to give them legal 
opinion on the lawful and unlawful audio explain 
the rule of Allah the Glorious and Exalted 
(ibid,71). 
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b.EU THE PRACTICE OF THE 

<Lj L—1 y_j p 7 h3.(i 

PROPHETIC COMPANIONS (SAHABA) 

(*4^ 

b.3.1 (Muhammad Sa id Buti:) A second aspect 

< : - L -?*~ r j— a^«) b3,1 

is the consensus of scholars that the Companions 
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The Validity of Following Qualified Scholarship 


b3.2 


of the Prophet (Ar. Sahaba. anyone who person¬ 
ally met the Prophet (Allah bless him and give him 
peace) and died while believing in Islam) were at 
various levels of knowledge in religion; not all of 
them were capable of giving formal legal opinion 
(taiwa), as I bn Khaldun has noted, hot was the 
religion taken from al! of them. 


^ J— 1 ^ { +* »** • jZ* jA? ^ 

^ Jli \ _ *S - 

■ J* -Kk 


b3.2 Rather, there were those of them capahle 
of legal opinion and ijtihad* and these were a small 
minority in relation to the rest, and there were 
those of them who sought legal opinion and fol¬ 
lowed others therein, and these were the vast 
majority of them. 

(n: Suyuti. in Tatlrib ai-rawi, quotes Ibn 
HaznTs report that most of the Companions’ legal 
opinions came from only seven of them: ‘Umar, 
AIL Ibn Mas k ud, Ibn ‘Umar, Ibn ‘Abbas, Zayd 
ibn Thabit, and Wisha; and this was from 
thousands of the Companions {Tadrib ahrawi fi 
sharji Taqrib al-Nawawi (yi09), 2.219).) 


b3.2 
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b3 3 Nor did the individual Companion giving 
a legal opinion necessarily mention the evidence 
for it to the person who had asked about it, Al- 
Armdi notes in his book al-lhkam: “As for schol¬ 
arly consensus |ijma‘, dis: b7.2], it is that ordinary 
people in the times of the Companions and those 
who immediately followed them, before there 
were dissenters, used to seek the opinion of muj- 
tahifh and would follow' them in rules of 
Sacred Law. 

“The learned among them would unhesitat¬ 
ingly answer their questions without alluding to 
mention of evidence. No one censured them for 
doing this; a fact that establishes scholarly consen¬ 
sus on the absolute permissibility of the ordinary 
person following one capable of ijtihud." 


dLwaJi f-b b3.3 
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b3,4 The Prophet (Allah bless him and give 
him peace) used to dispatch the most knowledge¬ 
able of the Companions to places whose inhabit¬ 
ants knew' nothing more of Islam than its five 
pillars. The latter would follow the person sent to 
them in everything he gave his judgement upon 
and had them do. of works, acts of worship, deal- 
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The Rational Evidence for Following Specialists 


b4.0 


ing with one another, anti all matters of the lawful 
anti unlawful. 

Sometimes such a person would come across 
a question on which he could find no evidence in 
the Koran or sunna, and he would use his own per¬ 
sonal legal reasoning and furnish them an answer 
in light of it, and Lhcy would follow him therein. 


w Jy* Uud 

yj> v j ja\ 
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b3.5 As for the era of those who came after 
them (Ar. labi'im those who had personally 
learned from one or more of the Companions bul 
not the Prophet himself (Allah bless him and give 
him peace)), the scope of legal reasoning had 
expanded, and the Muslims of this time followed 
the same course as had the Companions of the 
Prophet (Allah bless him and give him peace), 
except that the legal efforts were represented by 
the two main schools of thought, that of juridical 
opinion (ra y) and that of hadith (n: the former in 
Iraq, the latter in Medina) because of the 
methodological factors we previously mentioned 
when we quoted Ibn Khaldun ... 

There were sometimes discussions and sharp 
disputes between leading representatives of the 
two schools, but the ordinary people and learners 
not at the main figures* level of understanding 
were unconcerned with this disagreement, and 
followed whomever they wanted or whomever 
was near to them without anyone censuring them 
for this {al-Lamadhhahryya akhtar bid 1 a mhad- 
didu al-shuri a al-Islamiyyd (y33), 71-73). 
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b4_0 THE RATIONAL EVIDENCE 
FOR FOLLOWING SPECIALISTS 


JLbJl JJjJl b4.0 


h4.1 (Muhammad Sa id Buti:) A third aspect is 
the obvious rational evidence, which we express in 
the words of Sheikh "Abdullah Diraz. who says; 
“The logical proof is that, assuming that a person 
docs not have the qualifications for ijiiiiud , when 
an instance of a particular religious ruling arises, 
he will either not worship by any means at all, 
which all concur is impermissible, or, if he wor* 
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b5.0 The Validity of Following Qualified Scholarship 


ships by means of something, it will cither be by 
examining the proof that verifies the ruling or by 
following a competent authority- 

‘The former is inadmissible because it would 
lead, in respect to him and all others like him. lo 
in-depth examination of the evidences for all such 
instances, preoccupation with which would 
obviate the earning of livelihoods, disrupting 
trades and occupations, ruining the world by neg¬ 
lect of tillage and offspring, and preventing any¬ 
one's following another’s ijtihad* placing 
everyone under the most extreme hardship. The 
sole remaining alternative is to follow another, 
which is the means through which one must wor¬ 
ship in such a ease’ 5 {ibid., 73). 
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b5.0 THE OBLIGATORINESS OF 
FOLLOWING QUALIFIED SCHOLARSHIP 


JLiiJi s^yrj b5.0 


h5.1 (Muhammad Sa id Buti:) Because sehoL 
ars accept the evidence from Koran, sunn a, and 
reason as complete and imersubstantiative that the 
ordinary person orlc« rnedonc not at the lcvc loft tex¬ 
tual deduction and ijtihad is not entitled hut to fol¬ 
low a qualified mujtahid who has a comprehensive 
grasp of the evidence—they say that a forma! legal 
opinion (fatwa) from a mujtahid is in relation to 
the ordinary person just as a proof from the Koran 
and sunna is in relation to the mujtahid . For 
the Koran, just as it obligates the schol¬ 
ar thoroughly versed in it to hold to Us evidences 
and proofs, also obligates (n: in the verse quoted 
above at h2.1) the uninformed person to adhere to 
the formal legal opinion of the scholar and his 
ijtihad (ibid., 73). 
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b6.« WHY QUALIFIED SCHOLARS 
DIFFER ON LEGAL QUESTIONS 



4 — ***<>} 


b6.U 




b6.1 (Salih Muadhdhin:) Muslims of the 
Sunna and Community are in agreement that we 


b6,1 
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Why Qualified Scholars Differ on Legal Questions 


b6.1 


have arrivedat ah the rulingsof'SacredLawt hrough 
o videnec th at i s c it he rof uncjtwstionably established 
transmission (qat'i al-wurud) or probabilistically 
established transmission (zanni al-wurud). 

The suras of the Koran, all of ns verses, and 
those hadiths which have reached us by so many 
channels of transmission that belief in them is 
obligatory fmulawatir, def: oil. I (d(l 1))) are all of 
unquestionably established transmission, since 
they have reached us by numerous means, bv gen¬ 
eration from generation, whole groups from 
whole groups, such that it is impossible that the 
various channels could all have conspired to fabri¬ 
cate them. 

As for the evidentiary character of these 
texts, regardless whether they are of unquestion¬ 
ably or probabilistically established transmission, 
they are of two types. 

The first type, unquestionable as evidence 
{ qat'i al-dalala), is a plain text that does not admit 
of more than one meaning, which no mind can 
interpret beyond its one meaning, and which there 
is-no possibility to construe in terms of other than 
its apparent sense. This type includes Koranic ver¬ 
ses that deal with fundamental tenets of faith in 
the oneness of Allah, the prayer, zakat, and fast¬ 
ing; in none of which is there any room for disag¬ 
reement, nor have any differences concerning 
them been heard of or reported from the Imams of 
Sacred Law. Everything in this category is termed 
unquestionable as evidence. 

The second type, probabilistic as evidence 
(zanni al-dalala), is a text that can bear more than 
one meaning, whether because it coni a ms a word 
that can lexically have two different meanings, or 
because it was made by way of figure of speech or 
metaphor, or because it can be interpreted in 
tit her than its apparent sense in the context with¬ 
out this contradicting what was intended by the 
Wise Lawgiver. It is here that we find scope for 
scholar!) difference of opinion to a greater or les¬ 
ser extent depending on the number of meanings 
a text can imply, how much interpretation it will 
bear, and so forth. 

All of the derivative rulings of Sacred Law 
arc of this type, probabilistic as evidence, so we 
m at Li rails find differences among Islamic legal 
scholars as to their interpretation, each scholar 
interpreting them according to his comprehension 
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b6.2 The Validity of Following Qualified Scholarship 


and the broadness of his horizons, while not giving 
the text a reading it does not imply, and then cor¬ 
roborating his interpretation with evidence 
acceptable to scholars. Scholarly differences are 
thus something natural, even logically necessary, 
as a result of the factors we have just described. 

Allah Mighty and Majestic has willed that 
most texts of the Sacred Law be probabilistic as 
evidence because of a wisdom He demands, 
namely, to give people more choice and leave 
room for minds to use ijtihad in understanding His 
word and that of His messenger (Allah bless him 
and give him peace). 


bb,2 We conclude this short summary with an 
example to clarify w hat we have said. Consider 
the word of Allah, 

' Divorced women shall wait by themselves 
for three periods” (Koran 2:228), 

as opposed to His saying, in the same sura, 

’ Those who forswear their women have a 
wait of four months” (Koran 2:226). 

Allah’s saying “three” in the former and 
“four” in the latter are texts that arc decisive as 
evidence, in that neither admits of more than one 
interpretation, namely, the well-known numbers. 

But in contrast with this, when Allah says 
“periods” (Ar. quru’) in the first, and “months” 
(ashhur) in the second, we find that the former 
w r ord can have more than one sense in its Arabic 
lexical root meaning, while months cannot, the 
latter being decisive in meaning and incapable of 
bearing another interpretation. Concerning this 
question. Imam Ourtubi says in his Koranic 
exegesis: “Scholars differ about the word periods. 
Those of Kufa hold that it means menstrual 
periods, and this is the position of ; Umar, ‘Ali, 
and lbn Mas'ud. But those of the Hijaz hold it 
means the intervals of purity between menstrual 
periods, and this is the view of ‘A'isha, I bn 'Umar, 
and Shafi'i ” 

Considering this, is it not natural that there 
should be various opinions about understanding 
the verse “three periods” but only one about 
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Scholarly Consensus b7,0 


understanding Allah's saying ‘'four months"? H 
Allah had wanted all opinions to coincide on this 
question, He might have said, for example, “three 
menstrual periods" (hiyad), or “three intervals ol 
purity between menstrual periods” (athar), just as 
He said “four months/’ And all the texts of Sacred 
l aw that can bear more than one meaning are 
comparable to this example ( Umdat ai-saiik 
(y90), 11-13). 
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b7,() SCHOLARLY CONSENSUS (1JMA‘) 


£U>-Vi b7,() 


b7,1 (■ Abd aLWahhab Khallaf:) Scholarly con¬ 
sensus (ijma 1 ) is the agreement of all the mujtahids 
(def: o22.1(d)) of the Muslims existing at one par* 
titular period after the Prophet's death (Allah 
bless him and give him peace) about a particular 
ruling regarding a matter or event. It may be 
gathered from this that the integral elements of 
scholarly consensus are four, without which it is 
invalid: 

(a) that a number of mujtahids exist at a par¬ 
ticular time; 

(b) that all mujtahids of the Muslims in the 
period of the thing or event agree on its ruling, 
regardless of their country, race, or group, though 
non mujtahids are of no consequence; 

(c) that each rnujtahid present his opinion 
about the matter in an explicit manner, whether 
verbally, by giving a formal legal opinion on it, or 
practically, by giving a legal decision in a court 
case concerning it; 

(d) and that all mujtahids agree on the rul 
mg, for if a majority of them agree, consensus is 
not effected, no matter how few those who con¬ 
tradict it, nor how many those who concur. 


(b7.1 
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b7.2 When the four necessary mtegrals of con¬ 
sensus exist, the ruling agreed upon is an 
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The Validity of Following Qualified Scholarship 


authoritative pari of Sacred Law that is obligatory 
to obey and not lawful to disobey. Nor can muj- 
tahids of a succeeding era make the thing an object 
of new ijtihnd s because the rul ing on it. verified by 
scholarly consensus, is an absolute legal ruling 
which does not admit of being contravened or 
annulled. 
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b7,3 The proof of the legal authontyof schol¬ 
arly consensus is that just as Allah Most Glorious 
has ordered the believers, in the Koran, to obey 
Him and His messenger, so too He has ordered 
them to obey those of authority (ulu al-amr) 
among them, saying, 

“O you who believe, obey Allah and obey the 
Prophet and those of authority among you'* 
(Koran 4:59), 

such that when those of authority in legal exper¬ 
tise, the mujtah ids, agree upon a ruling, it is 
obligatory in the very words of the Koran to follow 
them and carry out their judgement. 

And Allah threatens those who oppose the 
Messenger and follow' other than the believers' 
way, saying. 
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“Whoever contraverts the Messenger after 
guidance has become clear to him and follows 
other than the believers' way. We shall give him 
over to what he has turned lo and roast him in hell, 
and how evil an outcome*’ (Koran 4:115). 


H7.4 A second evidentiary aspect is that a rul¬ 
ing agreed upon by all the mujtahids in the Islamic 
Community (Ultima) is in fact the ruling of the 
Community, represented by its mujtah ids , and 
there arc many hadiths that have come from the 
Prophet (Allah bless him and give him peace), as 
well as quotes from the Companions, which indi¬ 
cate that the Community is divinely protected 
from crroT. including his saying (Allah bless him 
and give him peace): 
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(!) “My Community shall not agree on an 
error. 1 ' 
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Scholarly Consensus b7.5 


(2) “Allah is not wont to make my Commun¬ 
ity concur on misguidance.” 

(3) “That which the Muslims consider good, 
Allah considers good. ” 

(7/m umi al-fiqh (>71). 45-47) 


b7.5 (n: Another hadith that scholars quote in 
connection with the validity of scholarly consen¬ 
sus is the following, given with its commentary.) 

The Prophet (Allah bless him and give him 
peace)said, 

“Allah’s hand is over the group, and whoever 
dissents from them departs to hell7 1 

Allah 's hand in over (he group 
(al-‘Azizi:) Munawisays. “Meaning His pro¬ 
tection and preservation of them, signifying that 
the collectivity of the people of Islam are in 
Allah's fold, so be also in Allah’s shelter, in the 
midst of them, and do not separate yourselves 
from them.” The rest of the hadith. according to 
the one who first recorded it (n: Tirmidhi), is, 
and whoever dissents from them departs to 

hell , 

Meaning that whoever diverges from the 
overwhelming majority concerning what is lawful 
or unlawful and on which the Community does not 
differ has slipped off the path of guidance and this 
will lead him to hell (al-Siraj al-munir shark al- 
Jami' ahsaghir (y 18), 3.449). 
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h7.6 (n: In addition to its general interest as a 

formal legal opinion, the following serves in the 
present context to clarify why other than the four 
Sunni schools of jurisprudence do not necessarily 
play a role in scholarly consensus.) 

( Abd al-Rabman Baalawi:) ibn Salah 
reports that there is scholarly consensus on its 
being unlawful to follow rulings from schools 
other than those of the four Imams, meaning in 
one s personal works, let alone give court verdicts 
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b7.6 The Validity of Following Qualified Scholarship 


or forma! legal opinions to people from them, 
because of the untrustworthiness of the ascription 
of such rulings to the scholars who reportedly gave 
them, there being no channels of transmission 
which obviate the possibility of textual corruption 
and spurious substitutions. 

The Zaydis. for example, who trace them¬ 
selves to Zayd ibn 'Ali ibn Husayn (n; son of'Ah 
and Fatima), the beatitude of Allah be upon 
them, despite the fact that Zayd was one of the 
Imams of the religion and a renowned figure well 
qualified to give guidance to those seeking it, his 
followers identify him with extreme permissive¬ 
ness on many questions, ascriptions based on 
failure to check as to what his positions actually 
were (n: by naming the intermediate transmitters 
and establishing their reliability). It is quite other¬ 
wise with the four schools, whose Imams (Allah 
reward them) have spent themselves in checking 
the positions of their schools, explaining what 
could be rigorously authenticated as the position 
of the person it was attributed to, and what could 
not be. Their scholars have thus achieved safety 
from textual corruption and have been able to dis¬ 
cern the genuine from the poorly authenticated 
(Hughya al-mustarshidin fi talk his fa taw a bad ah 
a'imma min al-muta’akhkhirin (y!9), 8). 
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cl.O 


The Nature of Legal Rulings 


Conditions of a Valid Legal Responsibility c7.1 
Legal Responsibility l ifted by Hardship c7.2 
Who May Be Held Legally Responsible c8.(J 
Intellect and Puberty c8.'l 
Eligibility for Rights and Dubes c8.2 
Eligibility for Acts of Legal Consequence c8.3 
Lack of eligibility c8.3(1) 

Partial eligibility c8.3(2) 

Full eligibility and events that modify it c8.3(3) 


cl.O KINDS OF RULINGS 


cl.! ( Abd al-Wahhab Khallaf:) A legal ruling 
is a statement from the Lawgiver (syn. Allah or 
His messenger (Allah bless him and give him 
peace)) concerning the acts of those morally 
responsible which: 

(1) requires something; 

(2) allow s a choice; 

(3) or gives stipulations. 


cl .2 An injunctive ruling is one that enjoins the 
morally responsible individual to either do or re¬ 
frain from an act, or gives him an option to do or 
refrain from it. 

An example of enjoining one to do an act is 
Allah’s saying, 

‘’People owe Allah to make pilgrimage to the 
House” (Koran 3:97). 

An example of enjoining one to refrain from 
an act is His saying, 

“Let no people mock another people” 
(Koran 49:11). 

And an example of giving an option to do or 
refrain from an act is His saying, 
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Kinds of Rulings 


cl ,3 


''When the prayer is finished, go forth in the . 4 bCdl 

land” (Koran 62:10). 


cl .3 As for stipulatory rulings, they entail that 
something is made a legal reason (sabah) for 
another thing, a condition (shart) tor it, or a pre¬ 
ventive (mam ) of it. 

An example of being stipulated as a reason 
for something is Allah's saying, 

‘ O believers, when you go to pray, wash your 
faces and wash your forearms to the elbows” 
(Koran 5:6), 

which stipulates wanting to pray as a reason for 
the obligation of performing ablution (wudu). 

An example of something being made a con¬ 
dition for another thing is His saying, 

"People owe Allah to make pilgrimage to the 
House, whoever is able to find a way” (Koran 
3:97), 

which implies that the ability to get to the House 
(n: Kaaba) is a condition for the obligatoriness of 
one's pilgrimage. Another example is the 
Prophet's saying (Allah bless him and give him 
peace). 
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‘There is no marriage unless there are two 
witnesses,” 

which means the presence of two witnesses is a 
condition for the validity of a marriage. 

An example of being made a preventive of 
something is the Prophet's saying (Allah bless him 
and give him peace), 

"The killer does not inherit.” 


which entails that an heir's killing the deceased is 
preventive of his inheriting an estate division 
share from him (7 bn usulal-fiqh (y71), 100 - 102 ). 
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c2.0 The Nature of Legal Rulings 


c2.0 TYPES OF HUMAN ACT 

piCJ! j»LjI c2.<) 

c2A (N:) The obligatory (lard) is that which 

the Lawgiver strictly requires he done. Someone 
who performs an obligatory act out of obedience 
to Allah is rewarded, while a person who refrains 
from it without excuse deserves to be punished. 

( A: In the Shafri school there is no difference 
between obligatory (fard) and requisite (wajib) 
except in the pilgrimage, where nonperformance 
of a requisite docs not invalidate the pilgrimage, 
but necessitates an expiation by slaughtering. For 
any act of worship, obligatory or nonobligaiory, 
all conditions necessary for its validity and all of its 
integrals (rub, pi. arkan) are obligatory, since ii 
is unlawful to intentionally perform an invalid act 
of worship.) 
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c2,2 The sunna (ti: or recommended (man- 
dub)) is that which the Lawgiver asks be done, but 
•does not strictly require it. Someone who per¬ 
forms it out of obedience to Allah is rewarded, 
though someone who refrains from it is not 
punished. 
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c2.3 The permissible (mubah) is what the Law¬ 
giver has neither requested nor prohibited, so the 
person who does it is not rewarded or punished. 
Rather, doing or not doing it arc equal, though if 
a person does it io enable him to perform an act of 
obedience to Allah, or refrains from it for that 
reason, then tic is rewarded for it. And if he does 
such an act to enable him to perform an act of dis¬ 
obedience, he is sinning. 
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c2.4 The offensive (makruli) is that which the 
Lawgiver has interdicted but not strictly forbid 
den. A person who refrains from such an act out of 
obedience to Allah is rewarded, while the person 
who commits it docs not deserve to be punished. 
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c2.3 The unlawful (haram) is what the Law¬ 
giver strictly forbids. Someone who commits an 
unlawful act deserves punishment, w hile one who 
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Types of Human Act 


c2.6 


refrains from it out of obedience to the command 
of Allah is rewarded. 

(n: Scholars distinguish between three levels of the unlaw ful: 


, *1)1 yV *S\l 


(1) minor sins (saghira, pj. sagha'ir), which may be forgiven from prayer to 
prayer, from one Friday prayer (juinifa) to another, and so forth, as is mentioned 
in hadith; 


(2) enormities (kahira, pk kabaar), those which appear by name in the 
Koran or hadith as the subject of an explicit threat, prescribed legal penalty, or 
curse, as listed below at book p; 

(->) and unbelief (Wuh), sins which put one beyond the pale of Islam (as dis¬ 
cussed at o8.7) and necessitate stating the Testification of Faith (Shahada) to 
reenter it. 


Repentance (def: p77) is obligatory for all three (al-Zawajit ‘an iqtiraf al- 
kaha ir (y49), .1,5—9).) I 


c2,6 (Nawawi:) There is no doubt that the 
merit of an act varies. Fasting, for example, is 
unlawful on ‘Eid Day, obligatory before it, and 
recommended after it. The prayer is highly desir¬ 
able most of the time, but offensive at sonic limes 
and situations, such as when restraining oneself 
from using the lavatory. Reciting the Koran is 
desirable, but offensive when bowing in the 
prayer or prostrating. Dressing one's best is good 
on the ‘Eid or on Friday, but not during the 
drought prayer. And so forth. 

Abul Qasmi al-Junavd (Allah have mercy on 
him) said, “A sincere person changes forty times a 
day, while the hypocritical show-off stays as he is 
forty years7 r 

The meaning of this is that the sincere person 
moves with what is right, wherever it may lead, 
such that when prayer is deemed better bv the Sac¬ 
red Law, then he prays, and when it is best to be 
sitting with the learned, oi the righteous, or 
guests, or his children, oi taking care of something 
a Muslim needs, or mending a broken heart, or 
whatever else it may be, then he does it, leaving 
aside what he usually docs. And likewise for fast¬ 
ing, reciting the Koran, invoking Allah, eating or 
drinking, being serious or joking, enjoying the 
good life or engaging in self-sacrifice, and so on. 
Whenever he sees what is preferred by the Sacred 
Law under the circumstances, he does it, and is 
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c3.0 


The Mature of Legal Rulings 


not bound by a particular habit or kind of devotion 
as the show-off ts The Prophet (Allah bless him 
and give him peace) did various things, of prayer, 
fasting, sitting (or Koran recital and invocation, 
eating and drinking, dressing, ruling, love making 
w ith his wives, seriousness and jest, happiness and 
wrath, scathing condemnation for blameworthy 
things, leniency in punishing those who deserved 
it and excusing them, and so on, according to what 
was possible and preferable for the time and cir¬ 
cumstances (al-Majmu' (yl08), 1.17-18), 
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c3.0 OBLIGATORY ACTS 


c3.0 


c3 1 ( Abd al-Wahhab Khallaf:) Obligators 

acts are distinguished in four ways, according to 
various considerations. 

One distinction is whether current perfor¬ 
mance is time-restricted or non-time-restricted. 

A lime-restricted obligatory ad is one the 
Lawgiver demands be done at a particular time, 
such as the five obligatory prayers, for each of 
which the time for current performance is set, 
such that the particular prayer is not obligatory 
before it, and the individual is guilty of serious sin 
it he delays it past its time without excuse, 

A non-rime-restricted obligator y act is one 
which the Lawgiver strictly demands, buL does not 
specify a time for its current performance, such as 
the expiation obligatory for someone who swears 
and oath and breaks it (def: o20). 
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c3.2 A second distinction between obligatory 
acts is made on the basis of who is called upon to 
perform them, namely, whether an act is person¬ 
ally obligatory or communally obligatory. 

A personally obligatory (fard al-’ayn) act is 
what the Lawgiver requires from each and every 
morally responsible person. It is insufficient for 
someone to perform such an act on another's 
behalf, such as the prayer, zakai (def: hi.O), pil¬ 
grimage, keeping agreements, and avoiding wine 
ot gambling. 


^ d 1 ^ ; —. )i c3.2 

AJbU wJUk-Jl j— 

gjL nJ t IwdJ? mi l I_^-IjdLj 

Ai r L_J 


32 




www.islamicbulletin.com 


Obligatory Acts 


c33 


A communally obligatory (fard al-kifaya) act 
is what the Lawgiver requires from the collectivity 
of those morally responsible, not from each one of 
them, such that if someone undertakes it, then the 
obligation has been fulfilled and the sin and 
responsibility (n; of nonperformance) is lifted 
from the rest, while if no one undertakes it, then 
all are guilty of serious sin for neglecting the obli¬ 
gation, Examples include commanding the right 
and forbidding the wrong (def: book q), praying 
over the dead, building hospitals, lifesaving, fire 
fighting, medicine, industries people require, the 
existence of Islamic courts and judges, issuing for¬ 
mal legal opinions, responding to someone who 
says ’ 4 as-Salam alaykum." and testifying in court. 
The Lawgiver requires that these obligatory acts 
exist in the Islamic Community regardless of who 
does them. But He does not require they be done 
by each person, or some particular one, since the 
interests of the Community arc realized by the 
existence of these things through the efforts of 
some of those morally responsible, and do not 
entail every particular person's performance of 
them. 

Someone able through himself or his prop¬ 
erty to perform the communally obligatory act is 
obliged to perform it. and someone unable to do it 
himself is obliged to urge and have the person do 
it who can. If the obligatory act is done, all arc 
cleared of the sin, and if neglected, all are guilty of 
serious sin. The person capable of it is guilty 
because he neglected a communally obligatory act 
he could have done, and the rest are guilty 
because they neglected to urge him and have him 
perform the obligatory act he was capable of. 

When an individual is the only one available 
who can perform a communally obligatory act, it 
becomes personally obligatory for him. 
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c3.3 A third way obligatory acts are distin¬ 
guished is by the amount of them required, that is, 
whether the act is of a defined amount or an unde¬ 
fined amount. 

Obligatory acts of defined amount are those 
for which the Lawgiver has determined a particu¬ 
lar quantity, such that the subject is not free of the 
obligation until he has done the amount stipulated 
by the Lawgiver, as with the five obligatory 
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c4.0 


The Nature of Legal Rulings 


prayers, or zakat. 

Obligatory acts of undefined amount arc 
those which the l awgiver has not stipulated the 
amount of. but rather demands them from the 
subject in an undetermined quantity, such as 
spending in the way of Allah, cooperating with 
one another in good works, feeding the hungry, 
helping those in distress, and so forth. 
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c.3,4 A fourth distinction between obligatory 
acts is whether an act is a specific obligation, or an 
obligation to choose between certain alternatives. 

Specific obligations arc those in which the 
Lawgiver demands the act itself, such as the 
prayer, fasting in Ramadan, paying for merchan¬ 
dise, rent from a tenant, or returning something 
wrongfully taken; such that the individual is not 
free of the obligation until he does that very act. 

An obligation to choose between certain 
alternatives is when the Lawgiver requires the per¬ 
formance ot one ot a given number of actions, 
such as one of the options in expiating a broken 
oath, where Allah Most High requires the person 
who has broken his oath to feed ten poor people, 
clothe them, or free a slave (abd, del: wl3), and 
the obligation consists of doing any of these three 
things (7 Irn usul irf-fiqh (y71 ), 106, 108-11). 
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c4.0 RECOMMENDED ACTS 


■L.oJ I c4,0 


<■’4.1 ('Abd ai-Wahhab Khallat:) Recom¬ 
mended acts arc divided into three categories. 
The first is recommended acts whose demand 
is confirmed. Someone who neglects such an act 
docs not deserve punishment, but does deserve 
censure and blame. This includes the sunnas and 
recommended acts that are legally considered to 
complete obligatory acts, such as the call to prayer 
(adban) or performing the five obligatory prayers 
in a group, as well as all religious matters that the 
Prophet (Allah bless him and give him peace) dili¬ 
gently performed and did not omit except once or 
twice to show that they were not obligatory, like 
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Recommended Acts 


c4.2 


rinsing out the mouth when performing ablution, 
or reciting a sura or some verses of the Koran alter 
the Fatiha during the prayer. This category is 
called the confirmed sunna (sunna mu'akkada) or 
surma of'guidance, 

c4.2 The second category is those acts whose 
performance is sanctioned by Sacred Law such 
that the person who performs them is rewarded, 
though someone who omits them deserves neither 
punishment nor blame. This includes acts the 
Prophet (Allah bless him and give him peace) did 
not diligently perform, but did one or more times 
and then discontinued. It also includes all volun¬ 
tary acts, like spending on the poor, fasting on 
Thursday of each week, or praying rak'as (units) 
of prayer in addition to the obligatory and con¬ 
firmed stmna prayers. 

This category is called the extra sunna or 
supererogatory (nafila). 


c4.3 The third category consists of the superla¬ 
tively recommended, meaning those acts consid¬ 
ered part of an individual’s perfections. It 
includes following the Prophet (Allah bless him 
and give him peace) in ordinary matters that pro¬ 
ceeded from him as a human being, as when a per¬ 
son eats, drinks, walks, sleeps, and dresses like 
the Prophet used to. Following the example of the 
Prophet (Allah bless him and give him peace) in 
these and similar matters is an excellence and con¬ 
sidered among one’s refinements, as it shows 
one’s love for the Prophet and great attachment to 
him. But someone who does not follow the 
Prophet (Allah bless him and give him peace) in 
matters like these is not considered a wrongdoer, 
because they are not part of his lawgiving (A; 
though such acts arc rew arded when one thereby 
intends to follow the Prophet (Allah bless him and 
give him peace), and every desirable practice one 
performs means a higher degree in paradise which 
the person who neglects it may not attain to). 

Acts of this category are called desirable 
(mustahabb). decorum (adab). or meritorious 
(ibid., 112). 
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The Nature of Legal Rulings 


c5.0 


UNLAWFUL ACTS 


f 


c5,0 


c5A (Abd al-Wahhab Khallai:) The unlawful 
is of two kinds. 

The first is the originally unlawful in itself, 
meaning the Sacred Law forbids it from the out¬ 
set, such as adultery, theft, prayer without ritual 
purity, marrying a member of one's unmarriage- 
able kin while knowing them to be such, selling 
unslaughtered dead animals, and so forth, of 
things that are intrinsically unlawful because they 
email damage and harm, the prohibition applying 
from the outset to the very act. 

The second is the unlawful because of un 
extrinsic reason , meaning lhai the initial ruling of 
an aci was that it was obligatory, recommended, 
or permissible, but an extrinsic circumstance 
became linked with it that made it unlawful, such 
as a prayer performed in a garment wrongfully 
taken, or a sale in which there is fraud, or a mar¬ 
riage whose sole purpose is to allow the woman to 
remarry her previous husband who has pro¬ 
nounced a threefold divorce against her, or fasting 
day after day without breaking the fast at night, or 
an unlawfully innovated divorce {def: n2.3), and 
so forth, of things unlaw ful because of an external 
circumstance. The prohibition is not due to the act 
itself, but because of something extrinsic to the 
act; meaning the act is not damaging or harmful in 
itself, but something has happened to it and 
become conjoined w ith it that makes it entail dam¬ 
age or harm. 


c5 ,1 

j! lAjI-U {j*** ! j 1 ! • > ■■■ * 

j* rt J_io 

i ftl l 

fLJl 

{ l’*- 1 1 ‘j 

k x~XiiA j* U) Ulj L*j 

cJI i_5* 

jl j\ 

>wJjM c'S'wjJli" L* r-**** 

Jyy </ iwud 1 jdjyllj ^JJl 

^ O-J IjlJ 

db dt— 

e^ljJ ^ ^cS\ 

ijJi* aJ bJuJu ^ J^iSl oli jl 

^ d w d» j* J*h 


« 

CjJu jl 


0.2 One consequence of the above distinction 
is that an intrinsically unlawful act is uncounte¬ 
nanced by the Law to begin with, so it cannot be 
a legal cause or reason, or form the basis for 
further legal consequences. Rather, it is invalid. 
Because of this, prayer without ritual purity is 
invalid, marriage to a close unmarriageablc rela¬ 
tive when one knows them to be such is invalid, 
and the sale of an unslaughtered dead animal is 
invalid. And something legally invalid is without 
other legal efficacy. 

But an act that is unlawful because of an 
extrinsic circumstance is intrinsically lawful, and 
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Dispensation (Rukhsa) and Strictness (‘Azima) 


c6.0 


further legal consequences, since its prohibition is 
accidental to it and not essential. Because of this, 
a prayer while wearing a garment wrongfully 
taken is legally valid, though the person is guilty of 
serious sin for hav ing taken it; a sale in which there 
is fraud is legally valid (N: though the buyer has 
the option to cancel the sale and return the mer¬ 
chandise for a full refund); and an unlawfully 
innovated divorce is legally effective. 

The reason for this is that the prohibition of 
an act because of an extrinsic event or cir¬ 
cumstance does not vitiate either the basis of its 
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being a legal cause or its identity, provided all its 
integrals and conditions exist. As for intrinsic 
unlawfulness, it negates the basis of an act s being 
a legal cause and vitiates its identity by the 
nonexistence of one of its integrals or conditions, 
so that it is no longer something that is of legal 
consideration (ibid., 113-14). 
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c6.fi DISPENSATION (RUKHSA) 
AND STRICTNESS (‘AZIMA) 


jil c6.0 


c6.1 (‘Abd al-Wahhab Khallaf:) Strictness is 
what Allah initially legislates, of general rulings 
not concerned with one circumstance rather than 
another, or one individual rather than another. 
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c6.2 Dispensation is when what is normally for 
bidden is made permissible because of necessity 
or need. 

For example, if someone is forced to make a 
statement of unbelief (kufr) it is made permis^ 
siblc, to ease his hardship, for him to do so as long 
as faith remains firm in his heart. Likewise with 
someone who is forced to break his fast in Rama¬ 
dan, or forced to destroy the property of another; 
the normally prohibited act which he is forced to 
do becomes permissible for him, to ease the 
hardship. And it is made permissible for someone 
forced by extreme hunger or severe thirst to cat 
from an un slaughtered dead animal or drink wine. 
(A: The latter is not permissible even under such 


i>y c6.2 

V * 

y*i . L^-Ls»dl Al-1 

, t 

ji y jft Adi 

L ijitn Ira a 4_bjl ^ 

, ‘ 11 * { 

j jt *f\ JA 

^.Lll Jj W«11 J 

ji ^ jsi j\ juxim Lyi ji -lxji 


37 




www.islamicbulletin.com 


c6.3 The Nature of Legal Rulings 


conditions in the Shaft‘i school. ) 

Dispensation also includes being permitted 
to omit an obligatory act when an excuse exists 
that makes its performance a hardship (dis: c7.2, 
second par.) upon the individual. Thus, someone 
who is ill or travelling in Ramadan is permitted not 
to fast. And someone who is travelling is permit¬ 
ted to shorten prayers of four rak'as to only two 
rak'as (ibid*, 121-22). 
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cb.3 (n:J Since it is permissible for a Muslim to follow any of the four Imams 
in any of his acts of worship, comparison of their differences opens another con¬ 
text for discussing dispensation and strictness, a context in which classical scholars 
familiar with various schools often use the term "dispensation" to refer to the rul 
ing of the school easiest on a particular legal question, and ‘'strictness" to refer to 
the ruling of the school that is most rigorous. Which school this is varies from 
question to question. The following entry discusses how and when it is permissible 
for ordinary Muslims to use dispensations in the sense of following easier rulings 
from a different school, w hile entry c6.5 discusses the way of greater precaution 
(al-ahwat fi al-din) taken by those Muslims who purposely select the strictest 
school of thought on each legal question because of its being more precautionary 
and closer to godfearingness (taqwa). 


cb.4 Scholars frequently acknowledge that the difference of the Imams is a 
mercy, and their unanimity is a decisive proof. Sheikh 'Umar Barakat, the com¬ 
mentator of Vmdai al-salik, says; 

"It is permissible to follow each of the four 
Imams (Allah be well pleased with them), and 
permissible for anyone to follow one of them on a 
legal question, and follow a different one on 
another legal question. It is not obligatory to fol¬ 
low' one particular Imam on all legal questions" 

{Fayd at-Uahal-Malik (y27), 1.357). 

This docs not, however, imply that it is lawful to indiscriminately choose dis¬ 
pensations from each school, or that there are no conditions for the above- 
mentioned permissibility. Imam Nawawi was asked for a formal legal opinion on 
whether pursuing dispensations in such a manner was permissible: 
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(Question:) "Is it permissible for someone of 
a particular school to follow' a different school in 
matters I hat will be of benefit to him. and to seek 
out dispensations?" 

He answered (Allah be well pleased with 
him), "It is not permissible to seek out dispensa¬ 
tions (A: meaning it is unlawful, and the person 
who does is corrupt (fasiq)|, and Allah knows 
best" (Fawwa al-lmam al-Nawawi (yH)5 ), 113). 
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But when forced by necessity or hardship to take such a dispensation (A: even 
retroactively, as when one has finished the action, and then makes the intention 
to have followed another Imam’s school of thought on the question), then there 
is nothing objectionable in it, provided that one’s act of worship together with its 
prerequisites is valid in at least one of the schools. One may not simply piece 
together (talfiq) constituent parts from various schools in a single act of worship, 
it none of the schools would consider the act valid. An example is someone who 
performs an ablution that is minimally valid in the Shaft l i school by w elling only 
a few hairs of his head in the ablution sequence, something not permitted by 
Hanafis, and then prays behind an imam without himself reciting the Fatiha, 
something permitted by Hanafisbut not Shafi‘i$. His ablution, the necessary con¬ 
dition for his prayer, is inadequate in theHanafi school, and his performance of 
the prayer is inadequate in the Shafi'i school, with the result that neither considers 
his prayer valid, and in fact it is not. Whoever follows a ruling mentioned in this 
volume from another school must observe the conditions given at w 14. and make 
sure his worship is valid in at least one school, which for prayer can best be 
achieved by performing all worn mended measures in the present volume relating 
to purity, for example, c5. ell, and so on, as if obligatory. 

eh.5 A second way to use differences between schools is to take the way of 
greater precaution by following whoever is most rigorous on a given question. 
For example, when performing the purificatory bath (ghusl), rinsing the mouth 
and nostrils with water is a nonobligatory, sunna measure according to the Shaft’t 
school, but obligatory and necessary for the purificatory bath’s validity according 
to Hanafis. The way of greater precaution is for the Shafri to perform it as dili¬ 
gently as ilii were obligatory, even though omitting it is permitted bv his school. 

(’Abd aJ-Wahhah ShaTani:) My brother, 
w hen you first hear of the two levels of this scale 
(n: dispensation and strictness), beware of jump¬ 
ing to the conclusion that there is absolute free 
choice between them, such that an individual may 
without test riel ion choose cithci dispensation or 
strictness in any ruling he wishes. It docs not befit 
a person able to perform the stricter ruling to 
stoop to taking a dispensation permissible to him 
(A: The more rigorous is always preferable in the 
Shaft 1 ! school, even when the dispensation is per¬ 
missible.) For as you know, my brother. I do not 
say that the individual is free to choose between 
taking the dispensation or taking the stricter rul¬ 
ing when he is able to perform ihe stricter ruling 
obligatory for him. 1 take refuge in Allah from 
saying such a thing, w hich is like making a game of 
religion. Of an absolute certainty, dispensations 
are only for someone unable to perform the 
stricter ruling, for in such a case, the dispensation 
is the stricter ruling in relation to him. 

Moreover, 1 hold that mere sincerity and 
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honesty demand of anyone who follows a particu¬ 
lar school not to take a dispensation that the Imam 
of his school holds is permissible unless he is some¬ 
one who needs to; and that he must follow' the 
stricter ruling of a different Imam when able to. 
since rulings fundamentally refer back to the word 
of the Lawgiver, no one else; this being especially 
necessary when the other Imam's evidence is 
stronger, as opposed to what some followers do. 

Wc find among the dietums of the Sufis that 
one should not follow a position in Sacred Law for 
which the evidence is weaker except when reli¬ 
giously more precautionary than the stronger po¬ 
sition. For example, the ShalVi opinion that(n: a 
male's) ablution is nullified by touching a girl who 
is a child or touching the nails or hair of a woman: 
though this position is considered weaker by them 
(n: than the position given ate7.3), it is religiously 
more precautionary, so performing ablution for 
the above-mentioned things is better {al-Mizan at - 
kubra (v 123),1.10-11). 

(A: Because more rigorous rulings necessarily meet the requirements of less 
rigorous ones (though not vice versa), following more rigorous rulings from 
another school is unconditionally valid, unlike following its dispensations. And 
Allah knows besl.) 
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c7.0 THINGS ONE MAY BE HELD 
LEGALLY RESPONSIBLE FOR 


<U3 ^£>*-*31 c7.0 


c7.1 (‘Abd al-Wahhab Khallaf:) Three condi¬ 
tions must exist in any act that it is legally valid to 
make an individual responsible lor. 

The first is that the act be well enough known 
to the individual that he can perform it in the way 
required of him. It should be noted that the indi¬ 
vidual’s knowledge of what he is responsible for 
means the possibility of his knowing it, not his 
actual knowledge of it. Whenever a person 
reaches puberty, of sound mind and capable of 
knowing the rulings of Sacred Law by himself or 
by asking those familiar with them, then he is con¬ 
sidered to know w'hat he is responsible for, and 
rulings are carried out on him, their consequences 
exacted of him, and the excuse of being ignorant 
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Things One May Be Held Legally Responsible For 


cl. I 


of them is not accepted from him. 

The second condition is that it is known that 
the ruling has been imposed bv someone who pos¬ 
sesses the authority to do so and whose rules the 
individual is obliged to observe, since it is through 
this knowledge that the individuals will can be 
directed to obey him. This is the reason that in any 
proof for a ruling of Sacred Law r the first point dis¬ 
cussed is w in it is legally binding for individuals. 

The third condition is that the act the subject 
is responsible for be possible and within the capac¬ 
ity of the subject to do or to refrain from. This con- 
dilion in turn implies two things: first, that it is 
legally invalid to impose something impossible, 
whether impossible in itself or impossible because 
of another thing: and second, that it is invalid to 
ask that a particular individual he responsible for 
someone elso’s performing an act or refraining 
from one, since someone else’s action or inaction 
is not within the individual’s own capacity. Hence, 
a person is not responsible for his father's paying 
zakat, his brother's performing the prayer, or his 
neighbor’s refraining from theft. As regards 
others, all a person is obliged to do is to advise, to 
command the right and forbid the wrong, for these 
are acts he is capable of. 

Nor is tt legally valid to make a person 
responsible for various innate human states which 
are the results of natural causes that are not of the 
person's acquisition or choice, such as emotional 
arousal when angry; turning red when embar¬ 
rassed; love, hate, grief, elation, or fear when 
reasons for them exist; digestion; breathing: being 
short or tall, black or white; and other innate traits 
with which people are born and whose presence or 
absence is subject to natural laws, not to the indi¬ 
vidual’s will and choice, and which are thus 
beyond his capacity and not among the things pos¬ 
sible for him. And if some primary texts have 
reached us that apparently show that there is 
responsibility for some of the things that are not 
within a person's capacity, these are not as they 
seem. For example, the order of the Prophet 
(Allah bless him and give him peace), 

14 Do not become angr\ 

is outwardly an order to refrain from something 
natural and unacquired, namely, anger when 
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e8.0 


motives for it exist. But the real meaning is "Con¬ 
trol yourself when angry and restrain yourself 
from its bad consequences,” 
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c7.2 From the condition that an act must be 
within the individual's capacity before he can be 
held accountable for it, one should not jump to the 
conclusion that this implies there will not be any 
hardship whatsoever for the individual in the act. 
There is no contradiction between an act’s being 
within one’s capacity and its being hard. Nothing 
a person is responsible for is completely free of 
hardship, since moral responsibility is being 
obliged to do that in which there is something to 
bear with, and some type of difficulty. 

Hardship, however, is of two types. The first 
is that which people are accustomed to bear, 
which is within the limits of their strength, and 
were they to continue bearing it, it would not 
cause them harm or damage to their persons, pos¬ 
sessions. or other concerns. The second is that 
which is beyond what people are accustomed to 
bear and impossible for them to continually 
endure because they would be cut off, unable to 
go on, and damage and harm would affect their 
persons, possessions, or one of their other con¬ 
cerns. Examples include fasting day after day 
without breaking it at night, a monastic life, fast¬ 
ing while standing in the sun, or making the pil¬ 
grimage on foot. It is a sin for someone to refuse to 
take a dispensation and insist on the stricter ruling 
when this will probably entail harm ( 7 bn usul ai- 
fiqh (y71), 128-33), 
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c8,0 WHO MAY BE HELD 
RESPONSIBLE 


a^Lp c8.(> 


cS. I (Abd al-Wahhab Khallaf:) Two condi¬ 
tions must exist in an individual for it to be legally 
valid to hold him responsible. 

The first condition is that he is able to under¬ 
stand the evidence that he is responsible for 
something, such that it is within his capacity to 
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understand legal texts from the Koran and sunna 
by which the ruling is imposed, whether by himself 
or through another (dis: b5.1). Since human 
reason is something hidden, unobservable by out¬ 
ward sense perception, the Lawgiver has con¬ 
joined responsibility for rulings with something 
manifest and perceptible to the senses from which 
reason may be inferred, namely, puberty. Who 
ever reaches puberty without showing signs ol 
impaired intellect util [acuities, his capacity for 
responsibility exists. And conversely, neither an 
insane person nor child are responsible, because 
of their lack ol intellect. which is the means of 
understanding the evidence that something is a 
ruling. Nor arc those responsible who arc in a 
state of absent mindedness or sleeping, because 
while they are heedless or asleep it is not within 
their capacity to understand. The Prophet (Allah 
1)1 ess him and give him peace) said, 

'The pen has been lilted from three: the 
sleeper until he awakens, the child until his first 
wet dream, and the insane person until he can 
reason.” 

The second condition (n: lor the legal validity 
of holding someone responsible) is that he be leg¬ 
ally eligible for the ruling, Eligibility is of two 
types, eligibility for obligation, and eligibility for 
performance , 
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c8.2 /-7/g ihilit\ for ob iigatinn is the capacity of a 
human being to have rights and duties. This eligi¬ 
bility is established for every person by the mere 
tact of being human, whether male, female, fetus, 
child, of the age of discrimination, adolescent, 
intelligent, foolish, sane or insane, healthy or ill; 
because its basis is an innate attribute found in 
man. Every human being, whoever he or she may 
be, has eligibility for obligation and none lacks it 
because one’s eligibility for obligation is one’s 
humanness. 

There are only two human stales in relation 
to eligibility for obligation, partial and full. One 
could have partial eligibility for obligation by 
being entitled to possess rights over others but not 
have obligations towards them, like a fetus in its 
mother's womb, which has rights, since it can be 
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The Nature of Legal Rulings 


c8.3 


an heir, inherit a bequest, and the proceeds of an 
endowment (waqf) can accrue to it. but it does not 
have any obligations to others. Full eligibility for 
obligation means a person has rights upon others 
and obligations towards them. Every human 
being acquires it at birth. 


eS,3 Eligibility for performance is the capacity 
of an individual for words and actions that are leg¬ 
ally significant, such that if an agreement or act 
proceeds from him, it legally counts and entails 
the rulings applicable to it. If he prays, fasts, 
makes the pilgrimage, or does anything obligat¬ 
ory, it is legally acknowledged and discharges the 
obligation. And if he commits a crime against 
another’s person, possessions, or honor, he is held 
accountable for his crime and is bodily or finan¬ 
cially penalized. 

So eligibility for performance is responsibil¬ 
ity, and its basts in man is intellectual discrimina¬ 
tion There are three states which a person may 
have in relation to eligibility for performance: 

(1) a person could completely lack or lose 
eligibility for performance * like a young child dur¬ 
ing his childhood or an insane person during his 
insanity (regardless of his age), neither of whom 
has eligibility for performance because they lack 
human reason, and for neither of whom are there 
legal consequences entailed by their words or 
actions. Their agreements and legal dispositions 
are null and void T the limit of which is that if cither 
of them commits a crime against another’s person 
or possessions, he is responsible for paying the 
indemnity out of his ow r n property, but not subject 
to retaliation in his own person. This is the mean¬ 
ing of the scholars' expression. "The intentional 
act of a child or insane person is an honest mis¬ 
take." 

(2) A person could have partial eligibility for 
performance, an example of which is the child w ho 
has reached the age of mental discrimination (def; 
fl.2) but not puberty (kl3.8)» or the retarded per¬ 
son. who is not disturbed in intellect nor totally 
bereft of it. but rather is w'eak-minded and lacking 
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Who May Be Held Responsible 


c8.3 


in intellect, so that the Sacred Law treats him as it 
does the child with discrimination. 

Because each of these two possesses the basis 
of eligibility for performance by the fact of having 
discrimination, those of their legal actions which 
are absolutely beneficial to them, such as accept¬ 
ing gifts or alms, are valid without their guardian’s 
permission. 

As for those of their legal actions which are 
wholly harmful to them, such as giving donations 
or waiving their rights to something, these arc not 
in any way valid, even with the guardian's permis¬ 
sion. The gift, bequest, endowment, and divorce 
of such persons are not valid, and the guardian's 
permission is irrelevant to these actions. 

The legal actions of the child with discrimina¬ 
tion or the retarded person which are between 
absolute benefit and absolute harm to him are 
valid, but only on condition that the guardian 
gives his permission for them. If the guardian 
gives permission for the agreement or disposition, 
it is implemented, and if he does not permit it, the 
action is invalid. 

(3) Or a person could have full eligibility for 
performance by the fact of having reached puberty 
sound of mind. 

Events, however, may befall this eligibility. 
They include those that happen to a person with¬ 
out affecting his eligibility for performance by 
eliminating or diminishing it, but which alter some 
rulings concerning him because of considerations 
and interests that arise through these events, not 
because of loss or lessening of eligibility for per¬ 
formance. Examples include the foolhardy and 
the absentminded person. Both have reached 
puberty with normal intelligence and have full 
eligibility for performance, but to protect their 
own property from loss and prevent them from 
becoming a financial burden on others, they are 
declared legally incompetent in financial dealings 
such that neither their financial transactions nor 
donations are valid. This is not because of a lack or 
lessening of their eligibility for performance, but 
rather to protect their own property. 

A debtor has likewise reached puberty with 
normal intelligence and possesses full eligibility 
for performance, but to protect the rights of his 
creditors, he is declared legally incompetent to 
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c8.3 The Nature of Legal Rulings 


make transactions with his money that infringe on 
the rights of his creditors, such as charitable dona¬ 
tions ('llm usutal-fiqh (y71) 134—40), 
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BOOK D 

AUTHOR’S INTRODUCTION TO 
‘UMDAT AL-SALIK 


(CONTENTS: 

Introduction dl.O 

A Description of the Book dl,2 
1 he Title dT3 


dl.O AUTHOR'S INTRODUCTION 


iaJJUJt d 1.0 


dt .1 In the name of Allah, Most Merciful and 
Compassionate. 

Praise be to Allah, Lord of the Worlds. Allah 
bless our liegeiord Muhammad, his folk, and his 
Companions one and all. 


dll -L* dll 

dll dJ > . >-» d l 

. dl Ujl ■ - 


dl.2 This is a summary of the school ol imam 
Shati‘i (the mercy and bliss of Allah Most High be 
upon him) in which I have confined myself to the 
most dependable positions (al-sahih) of the school 
aeeording to Imam Rafii and imam Nawawi. or 
according to just one of them, I may mention a dif¬ 
ference of opinion herein, this being when their 
recensions contend (dis: wl2), giving Nawavvi's 
position first (O; as he is the foremost reference of 
the school), and then as opposed to it. that of 
Rafi i (n: generally left untranslated because it is 
the weaker position where mentioned). 
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dl.3 


Author's Introduction to ‘Umdat al-Salik 


dl.3 1 have named it The Reliance of the Travel¬ 
ler and Tools of the Worshipper. 

(0: Reliance means that which is depended 
upon, since the author meant that this text should 
be a reliable resource work for whoever goes by it, 
because it contains the most dependable positions 
of the school and omits the weak ones. 

Traveller (salik) derives from travel (su)uk), 
meaning to proceed along, the allusion being to 
the spiritual journey, meaning one's seeking 
knowledge of the rules of religion with seriousness 
and effort, to thereby reach Allah Most High and 
be saved from perdition. 

Tools are physical instruments their owner 
depends on in his work, like those of a carpenter. 
The tools here arc knowledge of the rules of Sac¬ 
red Law found in this text which the validity of 
worship depends upon.) 
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dl.4 \ ask Allah to give benefit through it, and 
He is my sufficiency, and best to rely on. 
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BOOK E 

PURIFICATION 
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Water et.O 

Legal Categories of Water t \. 1 
Purifying el.2 
Pure e L 3 
Impure el.4 

Only Plain Water Is Purifying el .5 
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The Intention e5,2 
W hat one in lends e5.2 

Intention of t hose Incapable of Normal Ablution e5,3 

Conditions for the Intention of Ablution e5.4 

How to Perform Ablution e5.5 

The Basmala and Pre- Ablution Supplications e5.5 

Washing the Hands c5,b 

C leaning ihe teeth, rinsing out nose and mouth e5.7 
Washing the Face c5.8 
Beard and facial hair c5.9 
Washing the Arms e5. Ifi 
Wiping the Head c5. M 
Wiping the ears e5.12 
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Doubts About Washing a Limb Three Times e5.14 

Beginning with the Right, Etc. c5.15 

Washing More Than the Obligatory Area e5.16 

W ashing Without Pause Between Successive Limbs e5.17 

Supplication After Ablution e5.lS 

Other Recommended Measures c?.!9 

Things Offensive in Ablution e3.24 

Minimal Amounts of Water for Ablution and Bathing e5.25 
Water-Repellent Substance** Prevent Ablution c5.26 
Doubts About Having Washed a Part in Ablution e5.27 
Renew ing Ablution When Not Obligatory c5.28 
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When Foot Shows eh.7 

The Four Causes of Minor Ritual Impurity (Hadath) e7.fi 
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Loss of Intellect Through Sleep, Etc. e7.2 
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Recommended Measures e9.1 
Prohibitions e9.2 

The Obligation of Cleaning Oneself of Filth e9.4 
Use of dry substances or water e9.5 
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Lack of Water cl2.3 
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Things Which Nullify Dry Ablution e!2.19 
Each Dry Ablution Permits Only One Obligatory Prayer e 12.20 
The Menstrual Period el3.0 
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Postnatal Bleeding (Nifas) el3.3 
Actions Unlawful During Menstruation el3.4 
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Filth (Najasa) el4.0 

Things That Are Filth c 14.1 
Alcohol used in cosmetics, surgery, etc. el4.1(7) 

Non-meat products of an unslaughtered animal el4.1(14) 

Rennet in Cheese-Making el4.2 
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el.O 


Purification 


Forms of Filth That Can Become Pure e 14.6 
Wine becoming vinegar el4.6 
Tanning an unslaughtered hide el 4.6 
New life growing out of filth el4.6 
Chemical change into a new substance el4.6(n:) 

Purifying Something After Contact with Dogs or Swine el4.7 
Meaning of contact c 14,7 
Purity of dogs in Maliki school el4,7(n:) 

Purifying the Urine of a Breast-Fed Male Baby el4.9 

Washing Away Filth e 14.10 

Discernible Versus Indiscernible Filth e 14.10 

Water Must Flow When Washing with Under 216 Liters el4.11 

Filth on Floor or Carpet el4.12 

Liquids Affected with Filth el4.13 

Whether Water That Washes Filth Is Pure or Impure e!4 J4 
A Garment Damp with Filth Touching a Dry One c 14.15 


el.O WATER 

ell Water is of various types: 

(1) purifying; 

(2) pure; 

(3) and impure. 

el,2 Purifying means it is pure in itself and it 
purifies other things. 

(O: Purification (Ar. tahara) in Sacred Law is 
lifting a state of ritual impurity (hadath, def; e7), 
removing filth (najasa, el4), or matters similar to 
these, such as purificatory baths (ghusl) that are 
merely sunna or renewing ablution (wudu) when 
there has been no intervening ritual impurity.) 

cl.3 Pure means it is pure in itself but cannot 
purify other things (O: such as water that has 
already been used to lift a state of ritual impurity). 

el.4 Impure means it is neither purifying nor 
pure. (O: Namely: 
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Water 


el .5 


(1) less than 2/6 liters of water (qullutayn) 
which is contaminated by tilth (najasa), even 
when none ol the water's characteristics (n: i.c. 
taste, color, or odor) have changed; 

(2) or 21G liters or more of water when one of 
its characteristics of taste, color, or odor have 
changed (n: through the effect of the filth. As for 
the purity of water that has been used to wash 
away filth, it is discussed below at el4.14).) 

jlS’jl u-ciLvcsjil J_>1 
f *i p-d> ja dW>jl Ju>l jJJj 

•<e- j 

cl.5 It is not permissible (O: or valid) to lift a 
state of ritual impurity or remove filth except with 
plain water (O: not used water (del : (2) below), or 
something other than water tike vinegaror milk), 
meaning purifying water as it comes from nature, 
no matter what quality it may have (O: of taste, 
such as being fresh or saline (N: including sea¬ 
water); of color, such as being white, black, or 
red; or of odor, such as having a pleasant smell). 

el.5 
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cl.7 It is not permissible to purify (det: 
c 1.2(0:)) with: 

(1) water that has changed so much that it is 
no longer termed water through admixture with 
something pure like Hour or saffron which could 
have been avoided; 

1 J-^S ij-jd *Ldl J 1^1 j C l , 7 
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(2) less than 2lb liters of water that has 
already been used for the obligation (dis: 
c2, l(A:), end) of lifting a state of ritual impurity, 
even if only that of a child \ 


(3) or less that 216 liters of water that has 
been used to remove filth, even if this resulted in 
no change in the water. 


c l ,K it is permissible to purify with water: 

eC1.8 

(1) (non-(l) above) that has been only 
slightly changed by saffron or the tike; 
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Purification 


el .9 


(2) that has been changed by proximity with 
something such as aloes or oil that are (O: i.e* 
even if) fragrant; 

(3) that has been changed by something 
impossible to prevent, such as algae, tree leaves 
falling in it, dust. or the effects of standing too 
long; 
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(4) (non~(2) of the previous ruling) that has 
already been used for a nonobligatorv use such as 
the sunnas of rinsing out the mouth, renewing 
ablution when there has been no intervening state 
of ritual impurity., or a sunn a purificatory bath; 


(5) or water that has already been used (n: to 
lift a slate of ritual impurity) and has now been 
added together until it amounts to 216 liters or 
more. 


el,9 With less than 216 liters, if a person per¬ 
forming ablution (after washing his face once) or 
the purificatory bath (after making intention for 
it) makes the intention in his heart to use his hands 
to scoop up the water, then the introduction of his 
hands into this amount of water docs not make the 
water used. But if not (O: if he does not make this 
intention at all, or does so after putting his hands 
in the water, which is less than 216 liters), then the 
rest of the water is considered as already used (n; 
and no longer purifying. But in the Maliki school 
(dis: c6.4(end))* it is valid (though offensive) to 
lift a state of ritual impurity with water that has 
already been used for that purpose (af-Shark al- 
saghir ala Aqrab al-masalik ila madhhab at-fmam 
Malik. (y35),l .37)). 
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eL10 As for 216 liters or more of water, even if 
two or more persons in a state of major ritual 
impurity (janaba, def: clO) are immersed in it, 
whether simultaneously or serially , their impurity 
is lifted and the water does not thereby become 
used (n: but remains purifying). 
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el. 11 Qullatayn (lit. ‘‘two great tars’') roughly 
equal five hundred Baghdad rith, and their vol- 
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Water 


el.12 


ume is one and a quarter dhira' in height, width, 
and length. 

(n: The definition of qullatayn as being 216 
liters is based on estimating the dhira ‘ at forty- 
eight centimeters. Metric equivalents of Islamic 
weights and measures are given at wl5.) 

/ ► f 

el. 12 Two hundred and sixteen liters of water 
does not become impure by mere contact with 
filth, but only becomes so by changing (n: in taste, 
color, or smell) because ofit, even when (O: this 
change is) only slight. 

'y jt C 1 .1 2 
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el. ] 3 It such change (n: in 216 liters or more of 

1 water) disappears by itself (O: such as through 
standing at length) or by water (O: added to it, 
even if the additional water is used or impure) 

! then the water is again purifying. 

Ji) 1# e 1.13 
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cL14 But the 216 liters of water does not 
become purifying if the change disappears by (O: 
putting) such things as musk (0: in it, or amber¬ 
gris. or camphor, which mask the scent: or putting 
saffron and the like in it which mask the color) or 
vinegar (0: which masks the taste) or earth. 

• ,• 

^ j i el. 14 
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el. 15 Less than 216 liters becomes impure by 
mere contact with filth, whether the water 
changes or not, unless filth falls into it whose 
amount (N: before it falls in is so small that it) is 
indiscernible by eyesight (A: eyesight, here and 
for all rulings, meaning an average look, not a 
negligent glance nor yet a minute inspection), or if 
something dead fails into it ot creatures without 
flowing blood, such as flics and the like, in both of 
which cases it remains purifying. This is equally 
true of running or still water. 
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c 1.16 When less than 216 liters of impure water 
is added to (O; even if w ith impure water) until it 
amounts to 216 liters or more and no change (def: 
below) remains in it, then it is (0: has become) 
purifying. 
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e‘2.0 


Purification 


e LI7 Change, resulting from something pure or 
impure, means in color, taste, or smell. 

(N: But the least change caused by filth 
makes water (n: even it more than 21b liters) 
impure, while change caused by something pure 
does not hurt as long as it can still be termed water. 
l : or example, when sugar and tea leaves have been 
added to water and it is called tea, it has become 
pure but not purifying. As for a slight discoloration 
by tea leaves, or a slight sweetness from sugar, this 
does not negate water's being purifying.) 
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e2.0 CONTAINERS AND UTENSILS 


c2.1 Purification is permissible w ith water from 
any pure container, except those of gold or silver, 
or those to which enough gold or silver has been 
applied that any of it could be collected from the 
vessel by heating it with fire (N: meaning that if 
the vessel were exposed to fire, the metallic coat 
would melt and separate from the container, even 
if not drop by drop). Such containers or utensils 
are unlawful for men or women to use in purifica¬ 
tion, eating, drinking, or other use (O: of any type 
whaievcr). It is unlawful to acquire such a con¬ 
tainer or utensil even if one docs not use it. Even 
a small eye-liner stick of silver is unlawful. 


e2,2 Vessels soldered with gold are absolutely 
unlawful. 

It is unlawful to use a vessel to which much 
(def: f4.5) silver solder has been applied by way of 
decoration; permissible to use a vessel to which 
only a little silver solder has been applied by way 
of a needed repair; and offensive but not unlawful 
to use a vessel to w hich only a little silver has been 
applied for decoration, or much out of 
necessity. 
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Using a Toothstick (Siwak) e3.0 


Solder means that a pan of rhe vessel has 
been broken and then silver is put there to hold it 
together. 

. , - . i 0 * . - *< 

. Lfj I 4 J 

e2.3 It is offensive to use the vessels of non- 
Muslims (N: before washing them) (O: to be 
certain of the purity of the vessels used, since non- 
Muslims are not as concerned about purity as 
Muslims arc) or wear their clothes (O: for the 
same reason). 

U^) jfj\ tjJj'j e 2 .3 

j jJmLpv jUlOj 2 j\ fliaH 

•G* 

e2,4 It is permissible to use a vessel made of 
any precious gem, such as a ruby or emerald. 

* 

J? £ L-S!J C “ ^ 

* ISJJ "s'jM ye”* 

e3.0 USING A TOOTHSTICK (SIWAK) 

(O: In Sacred Law it refers to the use of a twig 
or the like on the teeth and around them to 
remove an unpleasant change in the breath or 
simitar, together with the intention (n: of per¬ 
forming the sunna).) 

iilj—It e3.0 

* 

Ljj ^ 

, {A** 

e3.1 Using a toothstick is recommended any 
time, except after noon for someone who is fast¬ 
ing, in which case it is offensive, (A; Using tooth¬ 
paste is also offensive then, and if any reaches the 
stomach of someone fasting, it is unlawful (n: if 
the fast is obligatory, as this breaks a fast).) 

SJj jVV* e 3.1 

e3.2 It is especially desirable to use the tooth¬ 
stick for every prayer, for reading (0: the Koran, 
hadith, or a lesson), ablution, yellowness of teeth, 
waking from sleep, entering one's house, and for 
any change of breath from eating something with 
a bad odor or from not eating. 

(A: When there exists a demand for an act, 
such as using the toothstick before reading the 
Koran, and an equal demand not to, as when it is 
after noon on a fast-day, then the proper course is 
not to do it.) 

e3 .2 
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e 4.0 Purification 


e3.3 Anything coarse is adequate (n: to fulfill 
the sunna) except rough fingers, though the best is 
a twig from the arak (n: a desert shrub) that is 
dried (N: meaning previously cut from the shrub 
long enough to have dried) and then moistened. 





C-V4 It is best to clean the teeth laterally, begin¬ 
ning on the right and paying particular attention to 
the bases of the back teeth, and to intend the 
sunna thereby. 


i Juj U»ji j e3.4 

* 


* 


c4.0 THE BODY 


ji\ Jl e4.0 

Jj-JL > JkJuCj 


c4.1 It is sunna: 

(1) to trim the fingernails and toenails; 

(2) to clip one's mustache (O; when it grows 
long. The most one should dip is enough to show 
the pink of the upper lip. Plucking it out or shaving 
it off is offensive.) (A; Shaving one's beard is 
unlawful according to all Imams except Shafi'i. 
who wrote two opinions about it, one that it is 
offensive .and the other that it is unlawful. A weak 
chain of narrators ascribes an opinion of offen¬ 
sive ness to Imam Malik, It is unbelief (kufr) to 
turn from the sunna in order to imitate non- 
Muslims when one believes their w r ay to be 
superior to the sunna); 




\ - t j C4.1 

Jli) ^JjLi 

*—flijj t (rfJalr*- <Jl — 4 fj *jj 

■—dJLl Jj. >jU s i^LXpl , Ja-r] 
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( 3) for those used to it, to pluck away the hair 
of the underarms and nostrils, though if plucking 
the underarms is a hardship, then shaving them; 
and to shave the pubic hair; 

(4) and to line the eyes with kohl (n: an 
antimonic compound that one should be careful to 
sec contains no lead), each eye an odd number of 
times, preferably three. 


c4.2 It i s offensive to shave part of the head and 
leave part unshaven (A: though merely cutting 


gyali * j&j c4.2 

4* Lrh X? f-**? 
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Ablution (Wudu) 


e5.0 


some of the hair shorter than another part is not 
objectionable). There is no harm in shaving it all 
off (O: but it is not recommended except for the 
rites of hajj and ‘umra («: the greater and lesser 
pilgrimages)). 


’b ^ VJ A —il>- j j SL 

■ g* j* 


e4 J Circumcision is obligatory (O: for both 
men and women. For men it consists of removing 
the prepuce from the penis, and for women, 
removing the prepuce (Ar. bazr) of the clitoris (n: 
not the clitoris ilscif, as some mistakenly assert). 
{A: Hanbaiis hold that circumcision of women is 
not obligatory but sunna, whileHanafis consider it 
a mere courtesy to the husband.) 


e4.3 

^ nksj. 

^ jl'it OU- Uij J* 


e4 4 It is unlawful for men or women to dye 
their hair black, except when the intention is jihad 
(O: as a show of strength to unbelievers). Plucking 
out gray hair is offensive. It is sunna to dye the hair 
with yellow or red. (N: It is unlawful for a woman 
to cut her hair to disfigure herself (n: c.g, for 
mourning), though if done for the sake of beauty 
it i$ permissible.) It is sunna for a married woman 
to dye all of her hands and feet with henna (n; a 
red plant dye), but it is unlawful for men to do so 
unless it is needed (N; to protect from sunburn, 
for example). 


J^ 1 ^4.4 
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e5.0 ABLUTION (WUDU) 

(N; Meaning to wash certain parts of the body 
with water, with the intention of worship.) 

(O: The legal basis for ablution, prior to 
scholarly consensus, is the word of A hah Most 
High, 

“O believers, when you go to pray, wash your 
faces, and wash your forearms to the elbows, wipe 
your heads, and lwash} your feet to the two 
anklcboncs” {Koran 3:6), 

and the hadith related by Muslim, 


e5.0 
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i¥ A prayer is not accepted without purifica¬ 
tion/*) 
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e5.1 


Purification 


THE INTEGRALS OF ABLUTION 

JlS ’J 

e5.1 Ablution has six obligatory integrals: 

(a) to have the intention when one starts 
washing the face; 

(b) to wash the face: 

(c) to wash the arms up to and including the 
elbows; 

J— * ji* iji : iw pj ji c5, 1 
4* A 11 J—J— 

£ — -J '.jXjj— 

k JbW^I J—*■ 

1 w* U . U jSi 

(d) co wipe a little of the head with w r et 
hands; 


(e) to wash the feet up to and including the 
anklebones; 


(f) and to do these things in the order men¬ 
tioned. 


The sunnas of ablution are all its actions 
besides the above. (N: The obligatory minimum is 
to perform (b), (c), (d), and (e) once, though the 
sunna is to perform them each three times,) 


THE INTENTION 


e5.2 The person performing ablution intends: 

(1) to lift a state of lesser ritual impurity 
(hadath) (O: since the purpose of ablution is to 
eliminate that which prevents prayer and the 
like); 

(2) to purify for the prayer; 

£->j li e5.2 

U Ji u V) kE 1 1 

S JL+UL $1 ** ^ 

, < 

J* J* : Z) ■ V" 5 *-* 1 

(3) or to purify for something not permis¬ 
sible without purification, such as touching a 
Koran, or something else. 


{N: The simple intention to perform the obli¬ 
gation of ablution suffices in place of all the 
above.) 
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Ablution (Wudu) 


e5.3 


e5,3 The above intentions arc not used by three 
types of people when performing ablution: 

(1) a woman with chronic vaginal discharge 
(def: e!3.6); 

(2) a person unable to hold back intermittent 
drops of urine coming from him (n: or with some 
similar state of chronic annulment of ablution 
(c!3.7)): 

(3) or a person intending to perform dry 
ablution (tayammum, def: e!2). 

Such people merely intend permission to per¬ 
form ihe obligation of the prayer as they begin 
their ablution. 

(O: The intention to lift a state of minor ritual 
impurity is inadequate for these people because 
their state of impurity is not lifted.) (n: Rather, 
the Sacred Law gives them a dispensation to per¬ 
form the prayer and so forth without lifting it.) 


e5.4 The necessary condition of ablution is that 
the intention for it exist in the heart and that it 
accompany one's washing the first part of the face. 
It is recommended to pronounce it aloud, and 
that it be present in the heart from the first of ablu¬ 
tion (O; during the preliminary sunnas before 
washing the face, so as to earn their reward). It is 
obligatory that this intention persist in the heart 
until one washes the first part of the face (O: as 
that is the first integral). If one confines oneself to 
making the intention when washing the face, it 
suffices, but one is not rewarded for the previous 
sunnas of rinsing the mouth and nostrils and wash¬ 
ing the- hands (N: provided that one merely 
intended cleanliness or something else by them, 
and the intention of worship did not come to one’s 
mind), 


HOW TO PERFORM ABLUTION 


<-■5.5 It is recommended to begin ablution by 
mentioning {n: in Arabic, like the other invoca- 
: tions in this volume (def: wl}) the name of Allah 


a* .Ji c5.3 
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e5,5 
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Purification 


e5.6 


Most Nigh (0: by saying "In the name of Allah," 
which is the minimum. 

The optimum is to sav* “In the name of 
Allah, Most Merciful and Compassionate. ' 
Before this, it is sunn a to say* "I lake refuge in 
Allah from the accursed Devil/’ and to acid after 
the Basmaia: 'Praise to Allah tor I slum and its 
blessings. Praise to Allah who made water purify¬ 
ing and Islam a light. Mv Lord, l take refuge in 
You from the whispering of devils and take refuge 
in Y ou lest they come to me/ T It is sunna to say all 
the above to oneself.) 

11 one imentionally or absent mi ndedly omits 
saying the name of Allah in: at the first of ablu¬ 
tion), then one pronounces it during it (O: by say¬ 
ing* “In the name of Allah, first to last"). 
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c5.6 It is recommended to wash the hands 

three times. 

(O: By saying "three times,” the author indi¬ 
cates the sunna character of performing such acts 
thrice, and that it is an independent sunna (N: 
rewarded apart from the sunnus it is conjoined 
with).) 

If one has doubts as to whether or not one’s 
hands are free of filth, it is offensive to dip them 
into less than 216 liters of water without first wash¬ 
ing them three times. (O: When sure they are 
pure, it is not offensive to immerse them. When 
sure they arc impure* it is unlawful to dip them 
into this amount of water (N: since it spoils it by 
making it impure).) 


jUiU) be J - ji j e5,6 
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e5.7 One next uses the toolhstick(dcf: c3),and 
then rinses the mouth and nose out three times, 
with three handfuls of water. One takes in a 
mouthful from a handful of water and snuffs up 
some of the rest of the handful into the nostrils in: 
swishing the water around the mouth, and expel¬ 
ling the water of the mouth and the nose simul¬ 
taneously), then again rinses the mouth and then 
the nostrils from a second handful of water, fol¬ 
lowed by rinsing the mouth and then the nostrils 
from a third handful of water. 

One lets the water reach as much of the 
mouth and nostrils as possible, unless lasting, 
when one goes lightly. 
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Ablution (Wudu) 


e5,8 


e5. R Then one washes the face three times, face 
meaning from the point where the hairline usually 
begins to the chin in height, and from ear to ear in 
width. 


c5.9 It is obligatory to wash ail facial hair- 
inner, outer, and the skin beneath, whether the 
hair is thick or thin—such as eyebrows, mustache, 
and so forth; except for the heard, since; 

(!) if it is thin, its inner and outer hair and the 
skin beneath must be washed; 

(2) but if thick, then the outer hair is enough, 
though it is recommended to saturate it by comb¬ 
ing it from beneath with wet fingers. 

It is obligatory to cause the water to flow over 
the outer (O: hair of the) part of the beard that 
hangs below- the chin (O: though not its inner 
hair). 

It is obligatory to wash part of the head in 
every direction beyond the bounds of the face, to 
make sure everything has been completely 
covered. 

It is sunna to use new water to saturate one’s 
beard (O: if it is thick) by combing it from beneath 
with the fingers. 


c5J0 Then one washes the hands up to and 
including the elbows three times. 

(If the arm has been amputated between the 
hand and elbow, it is necessary to wash the 
remaining forearm and the elbow. If amputated at 
the elbow, then the end of the upper arm must be 
washed. If it has been amputated between the 
elbow and shoulder, then it is recommended to 
wash the rest of the upper arm.) 


c5.ll Then one wipes the head with wet hands, 
beginning at the front of the head, sliding the 
paired hands back to the nape of the neck, and 
then returning them to where one began. (O: This 
is an explanation of the best way, for otherwise. 
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fulfilling the obligation does not depend on start¬ 
ing at the from, but may be from any pari of the 
head.) One does this three times. 

If one is bald, or one's hair never grew, or is 
long, or braided, then it is not recommended to 
slide the hands back to the front, 

E:\ch ot the following suffices as wiping 
the head: 

(l) to place the hand on the head without 
moving it so that one wets any of what is referred 
to by “wiping the head/’ the minimum of which is 
part of a single hair, provided this part docs not 
hang below the limits ot the head; 

J* J* J* f-^ 1 

. /Jl 

jlS' m\ C-J La ji j'jjf jli 

. -d 1 jyuA* jl 

fj a* 
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(2) to drip water on the head without making 
it flow over it; 


(3) or to wash the head. 


(If it is difficult to remove one's turban, then 
after wiping the minimum of the head required, 
one may finish by wiping the turban.) 


c5.12 One then wipes the ears inside and out 
with new water, three times, and then the ear ca¬ 
nals with one’s little fingers with more new' water, 
three times (O: though this seeond sunna is not 
separately mentioned in the more well known 
books, which speak of the two sunnas together, 
making “wiping the ears” include the ear canals). 

LbL j \pi C5 . ] 2 
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c 5.13 Then one washes the feet up to and includ¬ 
ing the anklcboncs three times. 

<2a5 J-Ju pi e5.13 

eb. 14 If one does not know whether one washed 
a particular limb or the head three times (N: as is 
sutina), then one assumes one has washed it the 
least number that one is sure of, and washes as 
many additional times as it takes to be certain one 
has reached three. 

ail pp; j, Jli Jb e5.14 

.ip,ii*i jl£a jiVb 

e5.1 5 One begins with the right when washing 
arms and legs, but not the hands, cheeks, and 
ears, which arc washed right and left simulta¬ 
neously. 

jJ-jj 4i Jf f-Mij ^ 

i. 


64 




www.islamicbulletin.com 


Ablution (Wudu) e5.16 


00,16 One washes more than is obligatory of the 
face by adding part of the head and neck, and 
likewise with the arms and legs by washing above 
the elbows and ankles, the maximum of which is 
the whole upper arm or lower teg. 

jL ^ c 5.16 

; l-xi [ j 

/ > 1 

e5.17 One washes the parts of the body succes¬ 
sively and without pausing between them (0: such 
that in normal weather the last part would not dry 
before one began the next), though if one pauses 
between them, even for a long time, one's ablu¬ 
tion is still valid without renewing the intention. 

^ c5.17 

j-b JA up 

c5.18 Alter finishing, one says: "I testify that 
there is no god but Allah, alone, without partner, 
and I testify that Muhammad is His slave and 
messenger. 0 Allah, make me one of the oit- 
repentant, one of the purified, one of Your goodly 
slaves. 0 Allah, 1 declare Your exaltcdncss above 
every imperfection and Your praise. 1 testify there 
is no god but You. I ask Your forgiveness and turn 
to You in repentance." 

There arc supplications said for each limb 
washed, but these are not authenticated as being 
of the sunna. 

ji j* e5.18 
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OTHER RECOMMENDED MEASURES 

(Ly^Sj} \ 

e5.19 Other recommended measures (adab) 
include: 

(1) facing the direction of prayer: 

<. e5 J 9 

X - # 
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(2) not to talk during ablution for other than 

a necessitv; 

* 


(3) and to begin with the top of the face and 
not slap water upon it. 


e5.20 If another person is pouring one's water 
(N: or if using a tap) one begins washing the arms 
from the elbows, and the feet from the 
ankle bones. If pouring one's own water (N: from 

^ y-A* 4w, ou c5.2u 
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e5.21 


Purification 


a jug, for example}* one begins washing the arms 
from the fingers and the feet from the toes* 


c5.2l One should take care that water reaches 
the inner corners of the eyes, and the heels (N; up 
to the level of the ankieboncs) and similar places 
it is feared one may neglect, especially during the 
winter. 

.1 K P ■ - ^ . 
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c5 .22 One moves one s ring when washing the 
hand to allow water to reach the skin beneath. (0: 

If the water cannot otherwise get under it, it is 
obligatory to move the ring.) 

*LJ! jilJUJU- i?5.22 
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e5.23 One saturates between Ihe toes using the 
little finger of the left hand. One begins with the 
little toe of the right foot, coming up through the 
toes from beneath* and finishes with the little toe 
of the left* 

ji>ujj eS. 23 

O'? ^_r^ , d*rj J d 1 i4t 
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THINGS OFFENSIVE IN ABLUTION 


c5,24 It is offensive: 

{ l ) to have another person wash one's limbs, 
unless there is some excuse (O: such as old age or 
the like); 

t>jj- Ol C5.2A 

r xi ‘ J J j- J-&) 

(2) to wash the left before the right; 


(3) or to waste water. 


e.S .25 11 is recommended: 

(1) not to use less than 0.51 liters (mudd) of 
water for ablution: 

(2) not to use less than 2,03 liters ($a L ) of 
water for the purificatory bath (ghusi); 

01 00,23 
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(3) not to dry off the parts washed in ablution 
(N: unless there is an excuse such as illness or cold 
weather) or shake the water off one’s hands; 
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Wiping Footgear 


e6.0 


(4) not to ask another to pour water for one s 
ablution; 

1 - ' c ».. ' 
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(5) and not to wipe the neck. 


OTHER PROVISIONS 


e5.26 If dirt under the nails prevents the water 
(O: of ablution or the purificatory hath from 
reaching the skin beneath) then the ablution (O; 
or bath) is not valid. 

(N; The same is true of waterproof glue, 
paint, nail polish, and so forth on the nails or skin: 
if it prevents water from reaching any pan of the 
nails or skin, no matter how small, one's ablution 
or purificatory bath is not valid.) 
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e5.27 If one has doubts during the course of the 
ablution that one has washed a particular limb or 
the head, then it is obligatory to wash it again 
and everything that follows it in the ablution 
sequence. 

But if these doubts arise after one has 
finished ablution, one need not repeat anything. 
(A: The same is true of the purificatory bath 
(ghusl).) 
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e5.28 ll is recommended to renew the ablution 
(N; when there has been no intervening state of 
minor ritual impurity) when one has performed 
any prayer, obligatory or nonobligatory, with it. 

e5.28 
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e5,29 Ablution is recommended for someone in 
a stale of major ritual impurity (janaba) who 
wishes to eat, drink, sleep, or make love again. 
And Allah knows best. 

* 
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c6.0 WIPING FOOTGEAR 

(N; Wiping one's footgear (Ar. khutf) with 
wet hands is a dispensation that can take the place 

c6.Q 
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of the fifth ablution integral of washing the feel. 
The footgear Muslims generally use for this are 
ankle-high leather socks that zip up and are worn 
inside the shoes.) 


eh. I Wiping footgear is permissible for 72 
hours (lit. ‘ three days and nights' 1 ) to a traveller 
on a lawful trip (N: one not undertaken for pur¬ 
poses of disobeying Allah) that fulfills the condi¬ 
tions permitting one to shorten prayers on 
journeys (def: fl5.t-5). 

Wiping them is permissible to a nontravel¬ 
ler for 24 hours (lit. ik a day and a night’ 1 ), (n: At 
the end of these periods, one removes the 
footgear to perform ablution, or, if one has ablu- 
tion at the time, to wash the feet, before putting 
them on again and starting a new period of permis¬ 
sibility, as at e6,7.) 

The beginning of the period is reckoned from 
the time of the first minor ritual impurity (hadath) 
that occurs after having put them on while in a 
state of ablution. 

Wiping footgear is permissible for only 24 
hours; 
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(1) w hen one has wiped both of a pair of 
footgear for ablution or just one of the pair (n: 
leaving the other for later) when not on a trip, and 
then begun travelling; 

(2) or (O: when one has wiped both of a pair 
of footgear or just one) when on the trip and then 
finished travelling; 

( 3) or when one is in doubt as to whether one 
first wiped one's footgear for ablution while 
travelling or w hether it was while not travelling. 

Wiping footgear is permissible for 12 hours if 
one s ablution is nullified when not travelling and 
one then lifts that state of minor ritual impurity by 
wiping them for the ablution while travelling. 


eb.2 When one doubts as to whether or not the 
permissible period for wiping them has expired, 
then one may not wipe them while the doubt 
exists. (A: Because dispensations cannot be taken 


pi jjuh t\ iiU e6.2 
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unless one is certain (N: of their necessary condi¬ 
tions).) If one has doubts (n: when near the end of 
the permissible period for wiping them, for ex¬ 
ample, and uncertain exactly when it began) 
about whether one nullified one s ablution at the 
time of the noon prayer, or whether it was at the 
time of the midafternoon prayer, then one pro¬ 
ceeds on the assumption that it was at the time of 
the noon prayer. 

• ( 0 =^ Wi 
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c6.3 If a state of major ritual impurity (janaba) 
occurs during the permissible period for wiping 
footgear, then one must take them off for the 
purificatory bath (ghusl). 

—dl J_jy e6,3 
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c6.4 The conditions for the permissibility of 
wiping footgear are: 

(a) that one have full ablution when one first 
puts them on: 

(b) that they be free of filth; 

du eb.4 
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(c) that they cover the whole foot up to and 
including the anklebones; 
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(d) that they prevent water (N: if dripped on 
them drop by drop from directly) reaching the 
foot (O:—if water reaches the foot through the 
holes of a seam’s stitches, it does not affect the va¬ 
lidity of wiping them, though if water can reach 
the foot through any other place, it violates this 
condition); 
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(e) and that they be durable enough to keep 
walking around upon as travellers do in attending 
to their needs (O: when encamping, departing. 

etc.): 


— no matter whether they arc of leather, felt, 
layers of rags (N: including thick, heavy wool 
socks that prevent water from reaching the foot 
(A: not modern dress socks (n: due to non-(d) and 
(e) above), which arc not valid to wipe in any 
school, even if many are worn in layers)), wood, 
or other: nor whether they have a cleavage laced 
up with eyelets (O: provided none of the foot 
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shows). 

One may not wipe footgear if wearing just 
one of a pair, washing the other foot. Nor if any of 
the foot shows through a hole in them. 
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eh.6 It is sunna to wipe the footgear on the top. 
bottom, and heel in lines (N: as if combing some¬ 
thing with the fingers), without covering every 
pari of them or wiping ihcm more than once. 

One puts the left hand under the heel and the 
right hand on top of the foot at the toes, drawing 
the right hand back towards the shin while draw¬ 
ing the left along the boitom of the foot in the 
opposite direction towards the toes. 

It is sufficient as wiping the footgear to wipe 
any part of their upper surface (N; with wet 
hands), from the top of the foot up to the level of 
the anklebones. It is not sufficient to only wipe 
some of the bottom, heel, side of the foot, or some 
of the footgear's inner surface that faces the skin. 
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e6.7 When on an ablution that was performed 
by wiping the footgear, and then some pait of the 
foot shows because of taking them off, or through 
[j hole, it’s sufficient (N: to complete one's ablu¬ 
tion) to merely wash the feet again (Or without 
repeating the ablution). 
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e7.() THE FOUR CAUSES OF MINOR 
RITUAL IMPURITY (HADATH) 

(N: Meaning the things that nullify one's 
ablution.) 
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e7,l 


ANYTHING THAI' EXITS FROM THE 
private parts 




c7.! The first is anything that exits from the 
front or rear private parts, whether a substance 
(O: such as urine or feces) (N: or the mucus that 
exits from the vagina with or without sexual stimu¬ 
lation, though not a woman's sexual fluid that 
appears through orgasm, discussed below) or 
wind, and whether something usual or something 
uncommon such as a worm or Stones, But not a 
male’s sperm or female's sexual fluid (Ar. maniyy, 
that which exits with orgasmic contractions, 
whether a man’s or a woman's (def: c 10.4)), which 
necessitates the purificatory bath (N: as it causes 
major ritual impurity) but docs not necessarily 
nullify ablution, an example of this being someone 
firmly seated (dis: e7.2, second paragraph) who 
sleeps and has a wet dream, or someone who looks 
at something lustfully and sperm or sexual fluid 
come. Otherwise, if one makes love to one’s 
spouse, or has an orgasm while lying asleep, ablu¬ 
tion is nullified (n: respectively) by touching the 
spouse’s skin (e7,3) or by sleep (below). 
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LOSS OF INTELLECT THROUGH SLEEP ETC. 


J*-U Jbj 


c7.2 The second cause of minor ritual impurity 
is loss of intellect (O: meaning the loss of the abil¬ 
ity to distinguish, whether through insanity, 
unconsciousness, sleep, or other. Loss of intellect 
excludes drowsing and daydreaming, which do 
not nullify ablution. Among the signs of drowsing 
is that one can hear the words of those present, 
even if uncomprehcndingly). 

Sleep while firmly seated on the ground (A: 
or any other surface firm enough to prevent a per¬ 
son’s breaking wind while seated on it asleep) 
does not nullify ablution, whether riding 
mounted, leaning on something which if removed 
would cause one to fall, or otherwise seated. 

If one sleeps when firmly seated and one’s 
rear moves from its place before one awakens, this 
nullifies one’s ablution. But not if: 

(I) one’s rear moved after or during awaken- 
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ing, or if one is uncertain about whether it hap¬ 
pened before awakening or during; 

(2) one's arm dropped to the ground while 
one was firmly seated; 

U £" » ‘ i -J 1 
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(3) or when one drowses while not firmlv 
seated, hearing but not comprehending, or if one 
is uncertain as to whether one drowsed or slept, 
or uncertain as to whether one slept while firmly 
seated or not firmly seated. 


CONTACT OF MAN AND WOMAN’S SKIN 

2 Lr-*L> i 

e7,3 The third cause of minor ritual impurity is 
when any, no matter how little, of the two skins of 
a man and woman touch (N: husband and wife, for 
example) when they are not each other's unmar- 
riageablekin (Ar. mahram, def: mb), even if they 
touch without sexual desire, or unintentionally, 
and even if with tongue or a nonfunctional or 
surplus limb; though touching does not include 
contact with teeth, nails, hair, or a severed limb. 

Ablution is also nullified by touching an aged 
person or a corpse (N : of the opposite sex) but not 
by touching a member of one’s unmarri age able 
kin, or a child who is younger than the age that 
usually evokes sexual interest. 

»y 

One’s ablution is not nullified when one is 
uncertain about: 
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(1) whether one touched a male or female: 


(2) whether one touched hair or skin, 


(3) or whether the person one touched was 
of one's unmarrigeable kin or not. 


TOUCHING HUMAN PRIVATE PARTS 

WITH HAND 


e7.4 The fourth cause of minor impurity is 
touching human private parts with the palm or 
inner surface of the fingers only (N: he. those parts 
which touch when the hands are put together palm 

1 i A^UoVlj i-fiSUl 
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c7.5 


to palm), whether one touches the private parts: 

M) absentmindedly; 

(2) withou t sexua I de si re; 

(3) in the front or rear; 

(4) of a male or female; 

j* y ^ ijp y **4* y 

t 
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(5) of oneself or another, even if deceased, 
or a child; 


—but not if one touches them with one’s finger¬ 
tips, the skin between the fingers, with the outer 
edge of the hand, or touches the corresponding 
parts of an animal. 


e7,5 Ablution is not nullified by vomiting, let¬ 
ting blood, nosebleed, laughing during the prayer, 
eating camel meat, or other things (N: not dis¬ 
cussed above). 
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e7.6 When certain that a minor ritual impurity 
has occurred, but uncertain whether one sub¬ 
sequently lifted it (N: with ablution), then one is in 
a state of minor ritual impurity (A. because in Sac¬ 
red Law. a state whose existence one is certain 
about does not cease through a state whose exis¬ 
tence one is uncertain about). 

When certain that one had ablution, but 
uncertain that it was subsequently nullified, then 
one still has ablution. 
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e8.0 ACTIONS UNLAWFUL DURING 
MINOR RITUAL IMPURITY 


e8.1 The following are unlawful for someone in 
a state of minor ritual impurity: 

(1) to perform the prayer; 

(2) to prostrate when reciting the Koran at 
verses in which it issunna to do so (def: fll.13); 

(3) to prostrate out of thanks (fll.19); 

(4) to circumambulate the Kaaba (j5); 

(5) or to carry a Koran, even by a strap or in 
a box, or touch it. whether its writing, the spaces 
between its lines, its margins, binding, the carry¬ 
ing strap attached to it, or the bag or box it is in. 

(n; Other aspects of proper manners (adab) towards the Book of Allah are 
treated below' at wl6.) (A: The opinion expressed in Fiqh al-sunna that it is per¬ 
missible to touch the Koran without ritual purity is a deviant view contrary to all 
four schools of jurisprudence and impermissible to teach (dis: r7.1(3), except to 
explain that it is aberrant.) (n: Though in theHanafi school, it is permissible for 
someone in a state of minor ritual impurity to touch or carry a Koran that is inside 
a cover not physically attached to it, such as a case or bag. as opposed to some¬ 
thing joined to it, tike a binding {al-Lubab fi shark al-Kitab (y88), 1.43). And 
Allah knows best.) I 
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•e8.2 It is also unlawful (n: when without ablu¬ 
tion) to touch or carry any of the Koran written for 
the purpose of study, even a single verse or part of 
one. as when written on a slate or the like. 

(O: But this is permissible for nonstudy pur¬ 
poses such as when the Koran is intended to be an 
amulet (def: w!7). It is not prohibited to touch or 
carry such an amulet even if it contains whole 
suras, or even, as Sheikh (N: Shirbini) al-Khatib 
has said, if it contains the whole Koran.) 

It is permissible to carry a Koran in one’s bag¬ 
gage and to carry money, rings, or clothes on 
which Koran is w : rittcn. 

It is permissible to carry books of Sacred 
Law, hadith, or Koranic exegesis which contain 
Koran, provided that most of their text is not 
Koran (O: because the non-Koranic part is the 
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purpose, though this is unlawful if half or more is 
Koran). 

Boys who have reached the age of discrimina¬ 
tion (def: f I.2(0:)) may touch or carry the Koran 
while in a state of minor ritual impurity (O: 
because of the need to learn it and the hardship of 
their keeping ablution, and likewise for young 
girls, though this is for study alone, as opposed to 
nonstudy, when it is unlawful. As for children 
under this age, their guardian may not give a 
Koran to them) (A: as this is an insult to it. Also, 
teachers should remind children that it is unlawful 
to moisten one’s fingers with saliva to turn its 
pages). 

Someone in a state of minor or major impur¬ 
ity may write Koran if he does not touch or carry 
what he has written. 


c&3 When one fears that a Koran may burn, 
get soaked, that a non-Muslim may touch it, or 
that it may come into contact with some filth, then 
one must pick it up if there is no safe place for it, 
even if one is in a state of minor or major ritual 
impurity, though performing the dry ablution 
(tayammum, def: el2) is obligatory if possible. 


c8.4 It is unlawful to use a Koran or book of 
Islamic knowledge as a pillow (O: except for fear 
of theft, w'hen it is permissible to do so). 

And Allah knows best. 


e9 0 GOING TO THE LAVATORY 


c9.1 It is recommended when one intends to 
use the lavatory: 

(1) to put something on one's feet, unless 
there is an excuse (O: such as not having shoes); 

(2) to cover the head (O; even if only with a 
handkerchief or other); 
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(3) to set aside anything on which there is the 
mention of Allah Most High, His messenger 
(Allah bless him and give him peace), or any 
revered name (0: like those of prophets or 
angels), if one enters with a ring (O; on which 
something worthy of respect is written), one 
closes one's hand around it; 

(4) to ready stones (N: or other suitable 
material (def: e9.5))(0: if one uses them) to dean 
oneself of filth (N: though water alone is suffi¬ 
cient); 

(5) to say before entering; 

“In the name of Allah. O Allah. I take refuge 
in You from demons, male and female,” 

and after leaving, 

i4 [0 Lord,] Your forgiveness. Praise be to 
Allah who rid me of the hurt and gave me health”; 

(6) to enter with the left foot first and depart 
with the right foot first (and this, together with (3) 
and (5) above, are not only for indoors, but 
recommended outdoors as well); 

(7) not to raise one's garment until one 
squats down to the ground (0; to keep one’s 
nakedness covered as much as possible) and to 
lower it before one stands up; 

(8) to put most of one's weight on the left 
foot while squatting; 

(9) not to spend a long time; 

(10) not to speak; 

(11) when finished urinating, for men to 
squeeze the penis with the left hand from base to 
head (O: recommended because this is where the 
urethra is, and for women to squeeze their front 
between thumb and forefinger) (N; so urine does 
not exit later and nullify one's ablution) pulling 
liglhly three times (O: this being recommended 
when one thinks the urine has stopped, though if 
one thinks it has not. this is obligatory); 
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(12) not to urinate while standing (O: which 
is offensive) unless there is an excuse (N: such as 
when standing is less likely to spatter urine on 
one's clothes than sitting, or when sitting is a 
hardship); 

(13) not to clean oneself with water in the 
same place one relieved oneself, if it might spat¬ 
ter, though if in a lavatory one need not move to a 
different place; 

(14) to distance oneself from others if out' 
doors and to screen oneself; 
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(15) not to urinate into holes, on hard places, 
where there is wind, in waterways, where people 
gather to talk, on paths, under fruit trees, near 
graves, in still w ater, or in less than 216 liters of 
running water; 

(16) and not to relieve oneself with one's 
front or rear facing the sun, moon, or the Sacred 
Precinct in Jerusalem. 


c9.2 It is unlawful to urinate on anything 
edible, bones, anything deserving respect, a 
grave, or in a mosque, even if into a receptacle. 
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e9.3 It is unlawful to urinate or defecate with 
one's front or rear towards the direction of prayer 
when outdoors and there is no barrier to screen 
one. though it is permissible when outdoors or 
indoors within a meter and a half of a barrier at 
least 32cm. high, or in a hole that deep. When one 
is not this close to such a barrier, it is not permis¬ 
sible except in a lavatory, where, if the walls arc 
farther from one than the maximal distance or are 
shorter than the minimal height, relieving oneself 
with front or rear towards the direction of prayer 
is permissible, though offensive. 
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e9.4 It is obligatory to clean oneself of every 
impure substance coming from one's front or rear, 
though not from gas, dry worms or stones, or 
excrement without moisture. 
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e9,5 Stones suffice to clean oneself, though it is 
best to follow this by washing with water. Any¬ 
thing can take the place of stones that is a solid, 
pure, removes the filth, is not something that 
deserves respect or is worthy of veneration, nor 
something that is edible (O: these being five con¬ 
ditions for the validity of using stones (N; or some¬ 
thing else) to clean oneself of filth without having 
to follow it by washing with water). 

But it is obligatory to wash oneself with 
water if: 

(1) one has washed away the filth with a 
liquid other than water, or with something 
impure; 

(2) one has become soiled with filth from a 
separate source; 

(3) one’s waste has moved from where it 
exited (n: reaching another part of one's person) 
or has dried; 

(4) or if feces spread beyond the inner but¬ 
tocks (N: meaning that which is enfolded when 
standing), or urine moved beyond the head of the 
penis, though if they do not pass beyond them, 
stones suffice. 

Jt is obligatory (N: when cleaning oneself 
with a dry substance alone) to both remove the 
filth, and to wipe three times, even when once is 
enough to clean it, doing this either with three 
pieces (lit, ‘'stones 1 ’) or three sides of one piece. If 
three times does not remove it, it is obligatory- to 
(N: repeat it enough to) clean it away (O; as that 
is the point of cleaning oneself. Nawawi says in al- 
Majmu' that cleaning oneself (N: with a dry sub¬ 
stance) means to remove the filth so that nothing 
remains but a trace that could not be removed 
unless one were to use water) (N: and when this 
has been done, any remaining effects of filth that 
could have only been removed with water arc 
excusable). An odd number of strokes is recom¬ 
mended. One should wipe from front to back on 
the right side with the first piece, similarly wipe 
the left with the second, and wipe both sides and 
the anus with the third. Each stroke must begin at 
a point on the skin that is free of impurity- 
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It is offensive to use the right hand to clean 
oneself of filth. 


e9.6 It is best to clean oneself of filth before 
ablution, though if one waits until after it to clean, 
the ablution is nevertheless valid (N: provided 
that while cleaning, the inside surface of the hand 
(def: c7.4) does not touch the front or rear private 
parts). 

If one waits until after one’s dry ablution 
(tayammum, def: el2) to dean away filth, the dry 
ablution is not valid (A: because lack of filth is a 
condition for it). 
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el0.0 MAJOR RITUAL IMPURITY 
(JANABA) 


elO.1 The purificatory bath (ghusl, def: ell) is 
obligatory for a male when: 

(1) sperm exits from him; 

(2) or the head of his penis enters a vagina; 
and is obligatory for a female when: 

(1) sexual fluid (def: below) exits from her; 

(2) the head of a penis enters her vagina; 

(3) after her menstrual period; 

(4) after her postnatal lochia stops or after a 
child is bom in a dry birth. 

(n: The Arabic term maniyy used in ail these 
rulings refers to both male sperm and female sex¬ 
ual fluid, i.e. that which comes from orgasm, and 
both sexes are intended by the phrase sperm or 
sexual fluid wherever it appears below,) 
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c 10.3 When a woman who has been made love 
1o performs the purificatory bath T and the male's 
sperm afterwards leaves her vagina, then she must 
repeat the ghusl if two conditions exist: 

(a) that she Is not a child, but rather old 
enough to have sexual gratification ( A: as it might 
otherwise be solely her husband's sperm): 
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c 10.3 


^ ^ 

: ji, . i ■ • z\ > 

wii o •/>*> ji i 1 

* • • ■ • • • t 

■: j-j&j t * j m * ^ «ji-i§-“ 

> : 


(b) and that she was fulfilling her sexual urge 
with the lovemaking, not sleeping or forced. 


cl0.4 Male sperm and female sexual fluid are 
recognised by the fact that they: 

(a) come in spurts (n: by contractions): 

(b) with sexual gratification; 

(e) and when moist, smell like bread dough, 
and when dry, like egg-white. 
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When a substance from the genital orifice has 

^ • 

any one of the above characteristics, then it is 
sperm or sexual fluid and makes the purificatory 
bath obligatory. W hen not even one of the above 
characteristics is present, it is not sperm or sexual 
fluid. Being white or thick is not necessary for it 
to be considered mate sperm* and being yellow or 
thin i* not necessary for it to be considered 
female sexual fluid. 


c 10.5 The purificatory bath is not obligatory: 

(1) when there is an unlustful discharge of 
thin, sticky, while fluid (madhv) caused bv amor- 
Ou$ play or kissing; 
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(2) or when there is a discharge of the thick, 
cloudy while fluid (wady) that exits after urinating 
(O: or carrying something heavy). 
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eIO.6 If one does not know whether one's dis¬ 
charge is sperm or whether it is madhy (def: (1) 
above), then one may either; 

(1) consider it sperm, and perform the 
purificatory' bath (O: in which case washing the 
portions of clothes and so forth affected with it is 
not obligatory, as it is legally considered a pure 
substance); 

(2) or consider it madhy, and wash the 
affected portions of the body and clothes (N: 
which is obligatory, as it is legally considered 
filth), and perform ablution, though not the 
purificatory bath. 


e 10.6 
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The best course in such cases of uncertainty is 
to do all of the above (O: of bathing, washing the 
affected portions, and ablution, so as to take due 
precaution in one’s worship). 


el Ik 7 All ihings unlawful for someone in minor 
ritual impurity (def; eJU) arc also unlawful for 
someone in a state of major ritual impurity (N; or 
menstruation). In addition, it is likewise unlawful 
for such a person: 

(1) to remain in a mosque; 

(2) or to recite any of the Koran, even part of 
a single verse, though it is permissible to use its 
invocations (dhikr) when the intention is not 
Koran recital (O: such as saying in disasters, 
“Surely we are Allah’s, and unto Him we will 
return,' 1 and the like). If one intends Koran re¬ 
cital, it is disobedience, but if one intends it 
primarily as invocation (dhikr), or as nothing in 
particular, it is permissible. 
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It is permissible to pass through a mosque (A: 
though not to enter and leave by the same door 
(Ar. taraddud), which is unlawful) when one is in 
a state of major ritual impurity, but this is offen¬ 
sive when there is no need. 


* 
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el 1.1) HOW TO PERFORM THE 
PURIFICATORY BATH (GHUSL) 


ell.I When performing the purificatory bath, 
one: 


(1) begins by saying, Tn the name of Allah, 
Most Merciful and Compassionate'’; 

(2) removes any unclean matter on the body 
(O: pure or impure); 

(3) performs ablution (wudu) as one does 
before the prayer; 

(4) pours water over the head three times, 
intending to lift a state of major ritual impurity 
(janaba) or menstruation, or to be permitted to 
perform the prayer, and running the fingers 
through one’s hair to saturate it: 

(5) and then pours water over the body's 
right side three times, then over the left side three 
times, ensuring that water reaches ah joints and 
folds, and rubbing oneself. 

(6) If bathing after menstruation, a woman 
uses some musk to eliminate the afterscent of 
blood (O: by applying it to a piece of cotton and 
inserting it, after bathing, into the vagina as far as 
is obligatory (def: (b) below) for her io wash). (N: 
What is meant thereby is a substance that removes 
the traces of filth, by any means, and it is fine to 
use soap.) 

Two things (N: alone) are obligatory for the valid¬ 
ity of ihe purificatory hath: 

(a) having the intention {(4) above) when 
water is first applied to the parts that must be 
washed; 

(b) and that w ? ater reaches all of the hair and 
skin {N; to the roots of the hair, under nails, and 
the outwardly visible portion of the ear canals, 
though unlike ablution the sequence of washing 
the parts is not obligatory), even under the fore¬ 
skin of the undreumeized man, and the private 
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el 1.2 


parts of the nonvirgin woman which are normally 
disclosed when she squats to relieve herself. 

* . . ; ; - ; i . - . 

C-'J >*i ij Uj 

■ 

(n: In the Hanafi school, rinsing out the 
mouth and nostrils (def: c5,7) is obligatory for the 
validity of the purificatory bath (al-Lubab fi shark 
al-Kitab (y 88 ). 1.14), It is religiously more pre¬ 
cautionary for a Muslim never to omit it, and 
Allah knows best.) 
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el l 2 If one begins the purificatory bath while 
on ablution (wuduj hut nullifies it (def: c7) before 
finishing, one simply completes the bath {N: 
though one needs a new ablution before praying). 

, 1 ^3 Cj _La»- | Jfjj C 1 1 , 2 
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e 11.3 If there is filth (najasa) on the body, one 
w ashes it off by pouring w ater on it and then per¬ 
forms the purificatory bath, though washing one¬ 
self a single time suffices for both removing it and 
for the purificatory bath. 
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e 11.4 When a woman who is obliged to both lift 
a state of major ritual impurity (janaba) and purify 
after menstruation performs the purificatory bath 
for cither of these, it suffices for both. 

Whoever performs the bath one time with the 
intention to (n: both) lift a state of major ntual 
impurity and fulfill the sunna of the Friday prayer 
bath has performed both, though if he only 
intends one, his bath counts for that one but not 
the other. 
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el 1.5 The purificatory bath is surma: 

" ^ f , 

cl 1.5 

(1) for those who want to attend the Friday 
prayer (def: f! 8 ) (O: the bath’s time beginning at 
dawn); 

llfc J J) 10*^1 j-* 
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(2) on the two Fids <fJ 9) (O: the time for it 
beginning from the middle of the night); 


(3) on days when the sun or moon eclipse: 


(4) before the drought prayer (f21): 
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(5) after washing the dead (O: anditissunna 
to perform ablution (wudu) after touching a 
corpse); 

(6) after recovering one's sanity or regaining 
consciousness after having lost it: 

(7) (N: before) entering the state of pilgrim 
sanctity (ihram. def: j3) n when entering Mecca, 
for standing at <Arafa ()8), for circumambulating 
the Kaaba(j5) and going between Safa and Marwa 
(jbj, for entering Medina, at al-Mash v ar al-Haram 
(j9.2), and for each day of stoning at Mina (jlO) on 
the three days following 'Eid al-Adha. 
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eI2.0 DRY ABLUTION (TAYAMMUM) 

(N; When unable to use water, dry ablution is 
a dispensation to perform the prayer or similar act 
without lifting one’s minor or major impurity, by 
the use of earth for one's ablution.) 


el2.0 
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e 12.1 Three conditions must be met for the legal 
validity of performing dry ablution. 

(a) The first is that it take place after the 
beginning of the prayer's time if it is for an obligat¬ 
ory prayer or a nonobligatory one that has a par¬ 
ticular time. The act of lifting earth to the face and 
arms (N: the first step of dry ablution) must take 
place during that time. If one performs dry ablu¬ 
tion when unsure that the prayer's time has come, 
then one s dry ablution is invalid, even if it coin¬ 
cides with the correct time (dis: e6.2(A;)). If one 
performs dry ablution in the midmorning for the 
purpose of making up a missed obligatory prayer, 
but the time for noon prayer comes before one has 
made up the missed obligatory prayer, then one 
may pray it {N; the noon prayer) with that dry 
ablution (N: because one did not perform dry 
ablution for it before its time, but rather per¬ 
formed dry ablution for a different prayer in that 
prayer’s time, which clarifies why this does not 
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e!2.2 


violate the conditions of praying with dry ablu¬ 
tion), or one could pray a different missed prayer 
with il (O: as one is not required to specify which 
obligatory prayer the dry ablution is for). 

(b) The second condition is that dry abluiion 
must be performed with plain, purifying earth that 
contains dust, even the dust contained in sand; 
though not pure sand devoid of dust: nor earth 
mixed with the likes of flour; nor gypsum, pottery 
shards (O: which are not termed earth), or earth 
that has been previously used, meaning that which 
rs already on the limbs or has been dusted off 
them. 

(c) The third condition is inability to use 
water. The person unable to use water performs 
dry ablution, which suffices in place of lifting ail 
forms of ritual impurity, permitting the person in 
a state of major ritual impurity (janaba) or woman 
after her menstrual period to do everything that 
the purificatory bath tghusl) permits them to do. 
If either of them subsequently has a minor ritual 
impurity (hadath), then only the things prohibited 
on minor impurity are unlawful for them (def: 
c8.1) (N: not those prohibited on major impurity 
[ e 10.7), that is, until they can again obtain water to 
lift their state of major impurity, when they must, 
for the dry ablution is only a dispensation to pray 
and so forth while in states of impurity and is nul¬ 
lified by finding water). 


e 12.2 Inability to use water has (O: three) causes 
(n: lack of water, fear of thirst, and illness). 


LACK OK WATER 


e 12.3 The first is lack of w ater. When one is sure 
there is none, one performs dry ablution without 
scarehing for it. If one thinks there might be some < 
one must look through one's effects and inquire 
until one has asked all of one's party or (N: if too 
numerous) there is no lime left except for the 
prayer. One does not have to ask each person indi¬ 
vidually, but may simply call out. '■‘Who has 
water, even for a price?' 5 Then one looks around, 
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if on level ground. If nor level, one checks on foot 
within the range at which one's group could be 
expected to respond to a cry for help, provided 
there is no threat to life or property. Or one may 
climb a nearby hill. 

The search for water must occur after the par¬ 
ticular prayer s time has come. 

When one checks, does not find water, per¬ 
forms dry ablution, (N: prays an obligatory prayer 
with it,) and remains at the place, one need not 
search again before performing dry ablution for 
another obligatory prayer (N: when the next 
prayer’s time comes), provided one made sure 
there was no water the first time, and nothing has 
happened to change one’s mind. But if one did not 
make sure, or if something has happened to 
suggesr that there might now' be water, like the 
appearance of rain clouds or riders, one is obliged 
to check again for w'ater. 
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el2.5 When sure that one can obtain water by 
waiting unhl the last of a prayer's time, then it is 
better to wail. But if one thinks otherwise, then it 
is better to perform dry ablution (n: and pray) at 
the first of the time. 


C12.5 
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e!2.6 (N; This entry's rulings apply equally to 
obtaining water for purification and to obtaining 
clothing to fulfil) the prayer’s condition of cover¬ 
ing one's nakedness (def: f5).) 

If a person gives or loans one water, or loans 
one a bucket (O: when it is the sole means of 
obtaining the water) then one must accept it, 
though not if the person loans or gives one the 
price of these things (O: because of the burden of 
accepting charity that it involves). 

If one finds water or a bucket for sale at the 
usual price for that locality and time, then one is 
obliged to buy it, provided one's money is in 
excess of one’s debts, even if they are not due until 
a future dale; and provided one's money exceeds 
the amount required foT the journey's expenses. 


u J : :£) cl2,6 

ej L jj h Jl <l_*J ^1— 

- ( *®j 
j\ A*[ <J >y k ji jl_%wi] aj j-ij 

*Ul ... a > %j 

jlj 

JitlJ yU \ m j *.« I 

. (wiSj 

^»jj jUL. 

A * , f 

^i.n h y-xj Jjl< i 

#* . r c j % 9 .• * 

OJ ail KA ',3 uJ 

» 1 / \ ■ _ 

LL»J a yw* i» y*J jlj 0 


K6 




www.islamicbulletin.com 


Dry Ablution (Tayammum) 


el2.7 


round trip. 

When someone has water he does not need 
but will not sell, one may not simply take it from 
him by force, except when compelled by thirst (N: 
provided the water’s owner is not also suffering 
from thirst, and provided one pays him the normal 
price for it in that locality and time, because one’s 
need does not eliminate another’s rights). 
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e 12.7 If one finds some water, but not enough to 
complete purification, one must use it as far as it 
will go, and then perform dry ablution in place of 
the rest. For minor ritual impurity, one uses the 
water on the lace, then the arms, and so forth, in 
the usual ablution sequence. For major ritual 
impurity (janaba). one begins w'herevcr one 
wishes, though it is recommended to start at the 
top of the body. 
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FEAR OF THIRST 


IoaJ! Op- 


el 2.8 The second cause of inability to use water 
is fear of one’s own thirst, or that of worthy com¬ 
panions and animals with one, even if in the future 
(O: worthy meaning those whose killing is unlaw-- 
ful, such as a trained hunting dog or other useful 
animal, while unworthy includes non-Muslims at 
war with the Muslims, apostates from Islam 
(def: 08 ), convicted married adulterers, pigs, and 
biting dogs). 

Ablution (N: as well as the purificatory bath 
(ghusl)) is unlawful in such a case. One should 
conserve one’s water for oneself and others, and 
may perform dry ablution for prayer with no need 
to make up the prayer later (A: provided lack of 
water predominates in that place (dis: 
cl2.19(N;))). 
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ILLNESS 




el2.9 The third cause is an ailment from which 
one fears {N: that performing a normal ablution or 
purificatory bath would cause): 
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(1) harm to life or limb; 

(2) disability; 

(3) becoming seriously ill , 

(4) an increase in one's ailment; 

(5) a delay in recovering from one’s illness; 

(6) considerable pain; 

(7) or (n: a bad effect from the water such as) 
a radical change in one’s skin color on a visible 
part of the body. 

One may depend on one's own knowledge 
(N: as to whether one of the above is to be 
apprehended) (O: if one is knowledgeable in 
medicine) (N; though it is not a condition that one 
be know ledgeable in medicine, for one's own pre¬ 
vious experience may be sufficient to establish the 
probability that one of them will occur if a full 
ablution or bath (ghusl) is performed). Or one 
may depend on a physician whose information 
concerning it is acceptable (A: meaning one with 
skill in medicine whose word can be believed, 
even if he is not a Muslim). 

el2.10 (n: Rulings el2. 1 1-13 below have been left in Arabic and deal with a per¬ 
son who has injuries that prevent a normal ablution or bath for one of the above 
reasons. Strictness on the question (’azima) is to follow the Shafi'is, while dispen¬ 
sation (rukhsa) is to follow' theHanafi school ((2) below). 

(1) The Shafri school is the hardest in this matter, insisting on a full ablution 
except for the injured part, where a full dry ablution must be performed at the 
proper point in the ablution sequence in place of washing the injured part, as at 
eJ2.11 below. 

If someone has a cast or dressing harmful to remove, as at cl2.12, it must be 
first applied when one has ablution, and thereafter one must wipe it with water 
when one comes to it in the ablution sequence in addition to performing a com¬ 
plete dry ablution at that point. 

Finally, when someone with such a bandage on the members of dry ablution 
(the face or arms) recovers and has his cast or dressing removed, he is obliged to 
make up {repray) all the prayers he performed with such an ablution, as at 
el2.l3(0:). 

(2) TheHanafi school requires someone with an injury who wants to pray to 
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Dry Ablution (Tayammum) 


e!2.14 


make a complete ablution (N: or bath, if needed). But if this would entail harm, 
such as one of the things mentioned above at el2.9, then when he comes to the 
injury in the ablution sequence, he is merely required to wipe it with wet hands so 
as to cover more than half of the injury. If this would also entail harm, or if he has 
a bandage that cannot be removed without harm, or he cannot reapply the 
dressing by himself and has no one to help him to do so, then he simply wipes more 
than half the bandage when he comes to it in his ablution. He may pray with such 
an ablution and need not repeat the prayer later (al-Hadiyyu al-'Ataiyya (y4) 
(43-44) 

It is not necessary that he be free of minor or even major impurity (janaba) 
at the time the dressing is applied (al-Lubab fi shark al-Kitab (y88), 1.41). 


(3) (N: There is strong evidence for performing dry ablution (tayammum) in 
place of washing such an injury. To add it at the proper point of the ablution se¬ 
quence as a precautionary measure (dis: c6 5) would not interfere with the 
validity of following the Hanafi position just discussed.) 
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el2,14 If it is so cold that one fears an illness or 
one of the things previously mentioned (el 2.9) 
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el2,15 


Purification 


from the use of water and one lacks means of heat¬ 
ing the water or warming one's limbs up after¬ 
wards, then one performs the dry ablution (N: 
prays), and repeats the prayer later. 


*L*Jl t j4— 


el2.15 When one lacks both water and earth, one 
is obliged to pray the obligatory prayer by itself, 
and later make up the prayer when one again finds 
water or finds earth, if in a place where dry ablu¬ 
tion suffices as purification for a prayer that need 
not be made up later (N: such as in the desert 
(dis: el2.19(N:))). 
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THE INTEGRALS OF DRY ABLUTION 




el2.16 Dry ablution has seven obligatory in¬ 
tegrals: 

(a) the intention, one intending permission 
to perform the obligation of the prayer, or that 
which requires dry ablution (N: such as carrying 
the Koran when there is no water for ablution). It 
is inadequate to intend to lift a state of minor ritual 
impurity (dis: e5,3(0:)) or intend the obligation 
of dry ablution. 

If one is performing dry ablution for an 
obligatory prayer, one must intend its being 
obligatory, though need not specify whether, for 
example, it is for the noon prayer or the midafter¬ 
noon prayer. If one were to intend it for the obli¬ 
gation of performing the noon prayer, one could 
(N: instead) pray the midafternoon prayer with it 
(N: though not both, as at el2.20). 

If one intends a dry ablution for both an 
obligatory prayer and a nonobligatorv prayer, 
then both may be prayed with that same dry ablu¬ 
tion. But if one’s intention is merely for a nonob- 
ligatory prayer, a funeral prayer (janaza). or 
simply prayer, then one may not pray an obligat¬ 
ory prayer with that dry ablution I f one intends an 
obligatory prayer, one may pray nonobligatorv 
prayers only, or pray them before and after an 
obligatory prayer during the obligatory prayer's 
time, or after the obligatory prayer's rime has 
expired. 

The intention must occur when one conveys 
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Dry Ablution (Tayammum) 


el 2.17 


the earth (O: meaning when one first strikes the 
earth) and must continue until one wipes part of 
the face; 

(b and c) that one’s hands contact the earth 
and convey it (N: up to the face and arms, after 
having shaken the excess dust from one’s hands); 

(d and e) to wipe the face (N: not missing 
under (he nose) and arms including the elbows; 

(f) to do the above in the order mentioned; 

(g) and that the dry ablution be performed 
by striking the earth twice, once for wiping the 
face, and a second time for wiping the arms. 
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It is not obligatory to make the earth reach 
under the hair (N: of the arms and face). 


THE SUNNAS OF DRY ABLUTION 




c 12.17 The sunnas of dry ablution are: 

(!) to say, "In the name of Allah, Most Mer¬ 
ciful and Compassionate”; 

(2) to wipe the upper face before the lower; 

(3) to wipe the right arm before the left; 

(4) and for wiping the arms, (N; holding the 
palms up,) to place the left hand crosswise under 
the right with the left hand’s fingers touching the 
backs of the fingers of the right hand, sliding the 
left hand up to the right wrist. Then, curling ihc 
fingers around the side of the right wrist, one 
slides the left hand to the right dhow, then turns 
the left palm so it rests on the top of the right 
forearm with its thumb pointed away from one 
before sliding it hack dowm to the wrist, where one 
wipes the back of the right thumb with the inside 
of the left thumb. One then wipes the left arm in 
the same manner, followed by interlacing the fin¬ 
gers, rubbing the palms together, and then dusting 
the hands off lightly. 

(N: This method is not obligatory, but rather 
any way will suffice that wipes all of both arms.) 
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e!2,18 


Purification 


e 12,18 One separates the fingers when striking 
the earth each of the two times, and must remove 
one’s ring for the second (N; before wiping the 
arms). 
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THINGS WHICH NULLIFY DRY ABLUTION 
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el2,19 Dry ablution is nullified by both the things 
which nullify ablution (def: e7) and by the mere 
belief that one can now obtain water when this 
belief occurs before one begins praying, such as by 
seeing a mirage or a troop of riders. 

This belief also nullifies dry ablution when it 
occurs during one's prayer if the prayer is one 
which must be later made up, like that of someone 
at home who performs dry ablution for lack of 
water (N: because if one performs dry ablution in 
a place where water is generally available during 
the whole year, it is obligatory to make up one's 
prayer, in view of the fact that the dry ablution has 
been performed for a rare excuse. The rule is that 
whoever performs the prayer without full ritual 
purity because of a rare excuse is obliged to make 
up his prayer, as w hen the water of a city or village 
is cut off for a brief period of time during which 
those praying perform dry ablution, w'hile if one 
has performed it in a place where water is seldom 
available during the year, it is not obligatory to 
make up one's prayer, as when one performs dry 
ablution in the desert). But if not of those prayers 
that must be made up later, such as that of a (N: 
desert) traveller who has performed dry ablution, 
then it (N: the belief that one can now obtain 
water, when it occurs during prayer) does not (N: 
nullify one's dry ablution) and one finishes the 
prayer, which is adequate, though it is recom¬ 
mended to interrupt it in order to begin again after 
one has performed ablution. 
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e 12.2b One may not perform more than one 
obligatory prayer with one dry ablution, whether 
one of the prescribed obligatory prayers or one 
vowed (def: j 18), though one may pray any 
number of nonobligatory prayers or funeral 
prayers with it. 
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The Menstrual Period 


el3.0 


e13.0 THE MENSTRUAL PERIOD 




el 3.0 


el3.l The minimal age for menstruation is about 
9 full years. There is no maximal age for the end of 
it, as it is possible until death. 

The minimal menstrual period is a day and a 
night. It generally lasts 6 or 7 days. The maximal 
period is 15 days. 

The minimal interval of purity between two 
menstruations is 15 days. There is no maximal 
limit to the number of days between menstrua’ 
tions. 
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cI3.2 Whenever a woman who is old enough 
notices her bleeding, even if pregnant, she must 
avoid what a woman in her period avoids (def: 
cl.3,4), If it ceases in less than 24 hours (lit. vv the 
minimum"), then it is not considered menstrua¬ 
tion and the woman must make up the prayers she 
has omitted during it. If it ceases at 24 hours, 
within 15 days, or between the two, then it is 
menstruation. Jf it exceeds 15 days, then she is a 
woman with chronic vaginal discharge (dis: 
c 13.6V 

Yellow or dusky colored discharge is con¬ 
sidered menstrual flow. 

if a woman has times of intermittent bleeding 
and cessation during an interval of 15 days or less, 
and the times of bleeding collectively amount to at 
least 24 hours, then the entire interval, bleeding 
and nonbleeding, is considered menstruation. 
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cl3,3 Postnatal bleeding (nifas) lasts at least a 
moment, generally 40 days, and at most 60, If it 
exceeds this, the woman is considered to have 
chronic vaginal discharge (dis: el3.6). 
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el3.4 All things unlawful for someone in a state 
of major ritual impurity (janaba) (dis: el0.7) are 
unlawful for a woman during her menstruation 
and postnatal bleeding. It is also unlawful for her 
to last then, and the (N: obligatory) fast-days she 
misses must be made up later % though not missed 
prayers. 

It is unlawful for her: 
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e!3.5 


Purification 


(1) to pass through a mosque when she 
thinks some of her blood might contaminate it (N: 
and it is unlawful for her to remain in the mosque 
under any circumstances (n: when menstruating 
or during postnatal bleeding)); 


(Ldlka <ui ■ £) 
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(2) to make love, or take sexual enjoyment 
from what is between her navel and knees; 




(3) to be divorced: 


(4) or to perform purification with the inten¬ 
tion to raise a state of ritual impurity. 

When her bleeding ceases, then fasting, 
divorce, purification, and passing through the 
mosque are no longer unlawful for her, though the 
other things remain unlawful for her until she per¬ 
forms the purificatory bath (ghusl, def: el 1). 


el 3.5 If a woman claims lo be having her period, 
but her husband docs not believe her. it is lawful 
for him to have sexual intercourse with her. 
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cl3,6 A woman with chronic vaginal discharge 
(N: preparing to pray) should wash her private 
parts, apply something absorbent to them and a 
dressing, and then perform ablution (N: with the 
intention discussed above at c5,3), She may not 
delay (N: commencing her prayer) after this 
except for reasons of preparing to pray such as 
clothing her nakedness, awaiting the call to prayer 
(adhan), or for a group to gather for the prayer. If 
she delays for other reasons, she must repeat the 
purification. 

She is obliged to wash her private parts, apply 
a dressing, and perform ablution before each 
obligatory' prayer (N: though she is entitled, like 
those mentioned below, to perform as many 
nonobligalory prayers as she wishes, carry and 
read the Koran, etc, until the next prayer's time 
comes (n: or until her ablution is broken for a dif¬ 
ferent reason), when she must renew' the above 
measures and her ablution). 


1$?*4 *—■3 -, "'O el3.6 

, ' 9 t ' * \ . ■' a a t > i- t 1 ■ ■ 

» t J 

Op . jLlaJ'j jblj ijjf 1 

* .. * + 

. i Lib O 

c ■ # k i 

11 J- * tJ 

. j£J 

*- 4 — 13 —t ] ^La; oi L_$J 

Li ya o»LL o [ t ^ <i_il 
L» . 

J>- w—j ^ 

1 ■ X ' * 1 V A_JC O^L 7 0^0 'J <—*0 

w> 


el3,7 People unable to hold back intermittent 
drops of urine coming from them must take the 
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c!3,7 
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Filth (Najasa) 


el 4.0 


same measures (def; above) that a woman with 
chronic vaginal discharge does. {N; And likewise 
for anyone in a state of chronic annulment of ablu¬ 
tion, such as continually breaking wind, excre¬ 
ment. or madhy (def; cl0.5), though washing and 
applying an absorbent dressing arc only obligat¬ 
ory when filth exits.) 

(A: If a person knows that drops of urine will 
not stop until the time for the next prayer comes, 
then he takes the above measures and performs 
the prayer at the first of its time,) 
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el4.0 FILTH (NAJASA) 


cl 4.0 

s 


el4.1 Filth means; 

(1) urine; 

(2) excrement; 

(3) blood; 

(4) pus; 

(5) vomit; 
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(6) wine; 

(7) any liquid intoxicant <n: including, for the $hafi‘i school, anything con¬ 
taining alcohol such as cologne and other cosmetics, though some major Hanafi 
scholars of this century, including Muhammad Bakhit al-Muti'i of Egypt and adi 
al-Din al-Hasani of Damascus, have given formal legal opinions that they are pure 
(tahir) because they are not produced or intended as intoxicants.(N: Other schol¬ 
ars hold they are not pure, but their use is excusable to the extent strictly 
demanded by necessity.) While it is religiously more precautionary to treat them 
as filth, the dispensation exists when there is need, such as for postoperative 
patients w ho are unable for some time af ter their surgerv to wash away the alcohol 
used to sterilize sutures. And Allah knows best.) | 


(N: As for solid intoxicants, they are not filth, 
though they are unlawful to take, eat, or drink); 

(8) dogs and pigs, or their offspring; 
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(9) wady an d madhy ( d ef : c 10. 5 ) ; 
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ct4.2 


Purification 


(10) slaughtered animals that (N; even when 
slaughtered) may not be eaten by Muslims 
(def: j!6); 

(l I) unslaughtered dead animals other than 
aquatic life, locusts, or humans (A: which are all 
pure, even when dead, though amphibious life is 
not considered aquatic, and is tilth when dead); 

(12) the milk of animals (other than human) 
that may not be eaten; 

(13) the hair of unslaughtered dead animals; 

(14) and the hair of animals (other than 
human) that may not be eaten, when separated 
from them during their life (N: or after their 
death. As for before it is separated from them, the 
hair is the same as the particular animal* and all 
animals arc pure during their life except dogs and 
swine). 

(n: In the Hanafi school, the hair of an 
unslaughtered dead animal (other than swine), its 
hones, nails (hoofsi, horns, rennet, and all parts 
unimbued with life while it was alive (A: including 
its ivory) arc pure (tahirh That which is separated 
from a living animal is considered as if from the 
unslaughtered dead of that animal (Hashiya radd 
al-muhiar < ala al-Durr al-mukhtar shark Tanwir 
a\-absar (y47), 1.206-7).) 
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e 14.2 Rennet (n: a solidifying substance used in 
cheese making) is pure if taken from a 
slaughtered (def: j 17) suckling lamb or kid that 
has eaten nothing except milk. 
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el4.3 That which comes from the mouth of a 
sleeping person is impure if from the stomach, hut 
pure if from the saliva ducts. 
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Filth (Najasa) el4,5 


cl 4.5 


The following arc pure: 
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cl 4.5 


{I) seminal fluid that has reached the stages 
of gestation in the womb, becoming like a 
bloocidot and then becoming flesh; 

(2) the moisture (N: mucus) of a woman s 
private parts (O: as long as it remains msidc the 
area that need not be washed in the purificatory 
bath (def: el 1.1(b), end), though if it exits, it is 
impure); 
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(3) 1 he eggs of anything; 


(4) the milk, fur, wool, or feathers of all ani¬ 
mals that may be eaten, provided they are sepa¬ 
rated from the animal while living or after 
properly slaughtered; 

(5) human milk, male sperm, and female 
sexual fluid (def: el0.4). 


el 4.6 No form of filth can become pure, except: 
(1) wine that becomes vinegar; 
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(2) the hide of an unslaughtered dead animal 
that is tanned; 

(3) new animate life that comes from filth 
(O: such as worms that grow in carrion); 

(4) (n: and for the Hanafis, filth which is 
transformed [molecularly changed] into a new 
substance, such as a pig becoming soap, etc. (ai- 
Hadiyya al- Ala'iyya (y4), 54)). 
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Wine that becomes vinegar without anything 
having been introduced into it is pure, as are the 
sides of the container it touched when it splashed 
or boiled. But if anything was introduced into the 
wine before it became vinegar, then turning to 
vinegar does not purify it. (A: In theHanafi school 
it is considered pure whether or not anything has 
been introduced into it.) 


Tanning means removing from a hide all 
excess blood, fat, hair, and so forth by using an 
acrid substance, even if impure. Other measures 
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e!4.7 


Purification 


such as using salt, earth, or sunlight, are insuffi¬ 
cient. Water need not be used while tanning, 
though the resultant hide is considered like a gar¬ 
ment affected with filth, in that it must be washed 
with purifying water before it is considered pure. 
Hides of dogs or sw ine cannot be purified by tan¬ 
ning. Any hair that remains after tanning has not 
been made pure, though a little is excusable. 
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el4.7 Something that becomes impure by con¬ 
tact (def: below) w r ith something from dogs or 
swine does not become pure except by being 
washed seven times, one of which (recommended 
not to be the last) must be with purifying earth 
(def; el2.1(b)) mixed with purifying water, and it 
must reach all of the affected area. One may not 
substitute something else like soap or glasswort in 
place of earth. 
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(n: The contact referred to is restricted, in the ShafVi school, to contamina¬ 
tion by traces of moisture from dogs or swine, whether saliva, urine, anything 
moist from them, or any of their dry parts that have become moist (Mughni at- 
muhtaj iia ma rifa ma'ani alfuz al-Minhaj (>73), 1.83). {A; If something dry such 
as the animal’s breath or hair touches one's person, it need only be brushed 
away.) In the Maliki school, every living animal is physically pure, even dogs and 
swine (al-Fiqh ala al-tnadhahib al-arba a (y66) t 1.11) (A: and they consider the 
above sevenfold washing as merely a sunna). While more precautionary to follow 
the Shafi L i school, the dispensation exists for those who have difficulty in prevent¬ 
ing contamination from dogs, provided their prayer with its prerequisites is 
considered valid in the Maliki school (dis: c6.4(end) and w14J(6)). And Allah 
knows best.) 


<4 ^"0 ■**■4*' w 'Jj • -ip j'* J-3 d j-J *U j* Oj j^ d-UC JSU 5 jA j cl4.8 
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el4.9 The urine of a baby boy who has fed on 
nothing but human milk can be purified from 
clothes by sprinkling enough water on the spot to 
wet most of it, though it need not flow over it. The 
urine of a baby girl must be washed away as an 


4 y. J sj&ts el4.9 
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adult’s is. 
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Filth (Najasal 


e 14.10 


WASHING AWAY Hl.TH 




e 14.10 As for kinds of filth that are‘ without sub- | oUL-Ji ^ jJJS jj*. U, el4.10 
stance" (N: i.e. without discernible characteristic 
(najasa hukmiyya) such as a drop of dry urine on 
a garment that can not be seen), it is sufficient (N: 
to purify ii) that water flow over it. 

But if it is a substance {N: with discernible 
characteristic (najasa L avniyya)) % ii is obligatory to Sj* jJj , ajUj 

remove all taste of it, even if difficult, and to 
remove both color and odor if not difficult, Tf the 
odor alone is difficult to remove, or the color 
alone, then the fact that one of these two remains 
does not affect a spot’s purity, though if both the 
odor and color of the filth remain in the spot, it is 
not considered pure. 


- ^ & fJ «jj 
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e!4.11 When using less than 2 lb liters of water to 
purify a spot affected by filth, it is obligatory that 
the water flow over it (N: and it may not be simply 
immersed in the water (dis; el, 15), though this 
would he permissible with more than 21b liters), 
but is not obligatory to wring it out. After one 
purifies it, it is recommended to wash it a second 
and third time. 


jj j $e 14.11 
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el4.12 When the ground (A; or floor, or carpet) 
is affected with liquid filth (A: like wine or urine), 
it is enough 10 drench the place with water and is 
not necessary that the filth sink into the ground, if 
the effects of sun. fire, or wind remove the traces 
of the filth, the ground is still not pure until one 
drenches it with water. 
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cl4.13 l iquids other than water, such as vinegar 
or milk, cannot be purified after they become 
affected with filth. But if a .solid is affected, such as 
shortening, one discards the filth that fell into it 
and the shortening around it, and the remainder 
is pure. 


W*LJi^ jjj e!4.13 
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c!4.14 Water used to wash away filth is impure 
when: 


fjz j 1 J —•ir L_*j e 14.14 
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e14,15 


Purification 


(1) it changes (del: el. 17); 

(2) its weight increases; 

(3) (0; or if neither of the above have oc¬ 
curred, but sonic trace (N: i,e. an inexcusable 
amount (def: el4.10, second par.)) of tilth 
remains on the place to be purified); 

—but if none of the above occurs, then it is not 
impure (O: i.e. then the water js pure but not 
purifying to other things); though if it amounts to 
(N: or is added to until it amounts to) 21b or more 
liters (dis; cl 16). then it is purifying. If less, it is 
considered the same as the spot it washed: if the 
spot is pure (N: i.e. an inexcusable trace docs not 
remain) then the water is pure, but if the spot is 
still impure, then the water is impure. 


rb 4 jj 3 )i f-bb j 
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e!4.!5 (n; In theHanafi school, if a garment's damp spot of filth, whose quantity 
is too slight to wring out any drops, touches another dry, pure garment, the latter 
docs not become impure (Maraqi al-falah shark Mur al-idah (y!2b), 31),) 
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u 
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fl.O WHO MUST PRAY 

(O: The legal basis for the prayer, prior to 
scholarly consensus, is Koranic verses such as the 
word of Allah Most High, 

k ‘And perform the prayer'* (Koran 2:43), 

and hadiths such as the word of the Prophet 
(Allah bless him and give him peace): 

"On the night I was taken from Mecca to 
Jerusalem |dis: Koran 17:1], Allah imposed fifty 
obligatory prayers upon my Community. So I kept 
petitioning Him in the matter, asking they be 
lightened, until He made them but five each day 
and night 11 ; 

a hadith related by Bukhari, Muslim, and others.) 
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Who Must Pray 


fl .1 


f J. 1 The prayer is only obligatory for Muslims 
who have reached puberty, are sane, and in purity 
(O: meaning not during menstruation or postnatal 
bleeding). 

Those w ho lose their reason through insanity 
or illness do not have to make up the prayers they 
miss while in this state, and nor do converts to 
Islam (N: make up prayers from before their 
Islam), 

An apostate from Islam (murtadd, def: 08 ) 
w r ho then returns must make up every prayer 
missed, (n: wl 8 discusses why making up prayers 
missed without excuse is obligatory.) 


Jl* ( f 1,1 
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fl.2 When a child with discrimination (O; 
meaning he can eat, drink, and clean himself after 
using the toilet unassisted) is seven years of age, 
he is ordered to perform the prayer, and w hen ten, 
is beaten for neglecting it (N: not severely, but so 
as to discipline the child, and not more than three 
blows). 


j - 3 fl «2 
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fL3 Someone raised among Muslims who 
denies the obligatoriness of the prayer, zakat, 
fasting Ramadan, the pilgrimage, or the unlawful¬ 
ness of wine and adultery, or denies something 
else upon w r hich there is scholarly consensus 
(ijma\ def: b7) and which is necessarily known as 
being of the religion (N: necessarily known mean¬ 
ing things that any Muslim would know about if 
asked) thereby becomes an unbeliever (kafir) and 
is executed for his unbelief (O: if he does not 
admit he is mistaken and acknowledge the 
obligatoriness or unlawfulness of that which there 
is scholarly consensus upon. As for if he denies the 
obligatoriness of something there is not consensus 
upon, then he is not adjudged an unbeliever). 
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11-4 A Muslim who holds the prayer to be 
obligatory but through lack of concern neglects to 
perform it until its proper time is over has not 
committed unbelief (dis: wl 8 , 2 ). 

Rather, he is executed, washed, prayed over, 
and buried in the Muslim’s cemetery (O: as he is 
one of them. It is recommended, but not obligat¬ 
ory, that he be asked to repent (N: and if he does, 
he is not executed)). 
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fl.5 No one has an excuse to delay the prayer 

Yi ^ -l^- 1 Yj 11.5 

beyond its time except: 

(V-j y* :£) 

(1) someone asleep (N: when its time first 

j j* ji j* 

came who remained so until the time ended); 

(2) someone who forgot it; 

(3) or someone who delayed it to combine 
two prayers during a journey (dis: fl5.12). 

* 

. jA _H 

f2.0 PRAYER TIMES AND MAKING 

..<* H oLJji t‘2.0 

UP MISSED PRAYERS 


PRAYER TIMES 

! yfi 

f2.1 The prescribed prayers are five: 

\ .»>• objT&dt f2. 1 

(1) The time for the noon prayer (zuhr) 

cJij lil L4~ij Jjj *j - 

^ jr** <■ 

begins after the sun s zenith for that day, and ends 

when an object’s shadow, minus the length of its 

J 1 * 

shadow at the time of the sun’s zenith, equals the 

4 j-*-\ <J>b j—■**J'j - 

object's height. 

J* Jfc b] ItJ 

J* - 

- ‘t _ s-*• 

(2) The time for the midafternoon prayer 
( 4 asr) begins at the end of the noon prayer's time. 

and ends at sunset, though when an object's 

yv\j 

. M » 

shadow (N: minus the length of its shadow at the 

J-* 1 ^ 

sun s zenith) is twice as long as the object's height. 

J* J 14A J* Vfci J fj- jJ\ 

the preferred time is over and the merely permis- 

j-*j * O) U y*) *Uu 

sible time remains. 

(3) The time for the sunset prayer (maghrib) 
begins when the sun has completely set. It only 
lasts long enough to perform ablution (wudu), 
clothe one s nakedness, make the call to prayer 
(adhan) and call to commence (iqama) and to pray 
five mode rate-length rak‘as (units) of prayer. It is 
a sin to delay commencing the sunset prayer 
beyond this, and if one does, one is making up a 
missed prayer (O: i.e., according to the position 
the author has adopted, which contradicts the 
more reliable opinion that one’s prayer is not a 



no 




www.islamicbulletin.com 


Prayer Times and Making Up Missed Prayers 


f2.2 


makeup until after the red has disappeared from 
the sky), though if one begins it within the right 
time, one may continue until the red disappears 
from the sky. 

(4) The time for the nightfall prayer (isha) 
begins when the red of sunset leaves the sky, and 
ends at true dawn (n: true dawn being when the 
sky around the horizon begins to grow light. 
Before this, a dim light sometimes appears over¬ 
head for some minutes, followed by darkness, and 
is termed the deceptive dawn (al-fajr al-kadbib) 
{al-Iqna 1 fi hall alfaz Abi Shuju (y7), 1.95). But 
after a third of the night has passed, the preferred 
time for nightfall prayer has ended and the merely 
permissible remains. 


ji j o-^Vi wA* tij 

. > 

Jiill 

id Jjlj ►L-iudlJ „ 

i> -A* ^1 ^ ■ jaL-aJl *^->1J 

J JJJi slJu‘ 
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(5) And the time for the dawn prayer (subh) 
begins at true dawn and ends at sunrise, though 
the preferred time for it ends when it becomes 
light outside, after which the merely permissible 
remains. 


(n: Prayer times vary a little each day with the season and the year, and from 
one town to another through the effects of latitude and longitude. One can keep 
abreast of the changes by obtaining the whole year's times in a printed calendar 
from one's local Muslim association or mosque, or by using the pocket computer 
mentioned below at wl9, which discusses how one fasts and prays at northerly 
latitudes (including much of North America and Europe during the summer 
months) lacking the features that legally define the true prayer and fasting times, 
such as nightfall or true dawn,) i 


f2,2 It is best to pray every prayer at the first of 
its time, taking the necessary steps at its outset, 
such as purification, clothing one’s nakedness, 
giving the call to prayer (adhan) and call to com¬ 
mence (iqama), and then praying. 


f2.3 If less than one rak'a of one's prayer 
occurs within the proper time (A: meaning that 
one does not lift one’s head from the second pros¬ 
tration of the rak‘a before the time ends) and the 


jjl J J a Vjij f2.2 

J J\ 
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remainder takes place after it, then the whole 
prayer is considered a makeup. If one rak'a or 
more lakes place within the prayer s time and the 
remainder is after it, then the prayer is considered 
a current performance, though it is unlawful to 
intentionally delay the prayer until part of it 
occurs after the time is finished. 


-j j\ . 

ifi . *bl L4& JiLJ>"ij 

j* ^bi i-L* 

. LUjJI ^jU- Ja*j 


if jl • djJ y r ■*- j» |^ii) eJijJi JL4>. f2.4 

- [ *4* jddll ^ ^ ^LJl yr-aJl jl . >j 


f2,5 It is permissible to rely (N: for knowledge 
that a prayer's time has come) on a knowledge¬ 
able, dependable muezzin (caller to prayer), If 
one lacks someone to inform one of the time, then 
one may reason on the basis of reciting a 
scheduled period of invocation or Koran recital 
(Ar. wird) (n: referring to those whose wirds nor¬ 
mally take the whole time between two prescribed 
prayers such that when they finish, they know the 
time for the second prayer has come. The legal 
basis of wirch is discussed at w20), and the like (N: 
including modern clocks, and prayer time calen¬ 
dars issued by experts on the tunes in various 
localities). 


MAKING UP MISSED PRAYERS 


f2.6 When enough of a prayer's time has 
elapsed to have performed the prayer during it, 
and someone who has not yet prayed loses their 
reason or their menstrual period begins, they arc 
obligated to make up that missed prayer (O: as 
soon as they are able) 


f2.7 Whenever a prescribed prayer is missed 
for a valid reason (del: fl ,5), it is recommended to 
make it up immediately. 

If missed without a valid reason, it isobligat 
ory to make it up (dis: wl8) immediately (A: 
meaning during all one’s lime that is not occupied 
hv necessities. In the Shafii school, it is not even 
permissible for such a person to perform surma 
prayers (N: before having finished making up the 
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missed ones)). The same applies to making up 
missed obligatory fasts {N: by fasting a day in 
place of each day missed), and it is unlawful to 
delay doing so until the following Ramadan (dis: 
il.33). 


iaJtf pj—(4 : . J l 


f2.8 It is recommended that missed prayers be 
made up in the order they were missed, (n; The 
call to prayer (adhan) and call to commence 
(iqama) when making up missed prayers are dis¬ 
cussed at £3.5, and whether to recite prayers aloud 
or to oneself at f8.25.) 


f2.8 


f2.9 It is recommended to make up missed pre¬ 
scribed prayers before performing the current 
one, unless one fears its time will pass, in which 
case it is obligatory to pray the current one first. 

If one begins making up a missed prayer 
thinking that there will be time for both it and the 
current prescribed prayer, but finds that there is 
only enough time left for the latter, then one must 
discontinue the makeup in order to perform the 
current one. 


V| i f2.9 
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£2.10 If one has a prayer to make up and finds 
the current prayer being performed by a group, it 
is recommended to perform the makeup by one¬ 
self before praying the current one, 

f2.ll If one misses one or more of the five 
prayers but does not remember which of them it 
was, then one must pray all five, intending for 
each one making up the missed prayer. 


f2.12 fn; If someone finds he has been consistently mistaken day after day in 
praying, for example, the dawn prayer (subh) before its time, or some similar tim¬ 
ing error, then each prayer performed after the first day of the whole series of 
prayers thus mistakenly prayed is considered the makeup of the day before it, and 
when such a person discovers the error, he has only one prayer to make up, 
namely the one on the last day prior to learning of the mistake (Mughni al-muhtaj 
ila ma'rifa tna ‘ ani alfaz al-Minhaj (y73), 1.127),) 
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The Prayer (Salat) 


0.0 THE CALL TO PRAYER (ADHAN) 
AND CALL TO COMMENCE (IQAMA) 

umi.jirti o.o 

s 

f3, \ The call to prayer (adhan) and call to com¬ 
mence {iqama) are two sunnas for the prescribed 
prayers, even when praying alone or in the second 
group to pray (N: in a mosque, for example), such 
that there is public cognizance (O: of both the call 
to prayer and to commence, whether in a large or 
small town). 

^ jLo— f3.1 

S 4* m t * 

jJJl ^ 1 

0.2 To give the call to prayer (adhan) is better 
than being the imam for a group prayer (O; 

! though to be imam is superior to giving the call to 
commence {iq ama)). 

jiiifij f3.2 
JA J — l —-"^1 J\ ^J) 
.[LiU JJ,] 

0 3 When praying alone in a mosque where a 
group has a Ircady prayed, one does not raise one's 
voice in giving the call to prayer, though if no 
group has yet prayed, one raises it. The same 
applies to a second group to pray: they do not raise 
their voice. 

oil f3.3 

vii i - . J > 

0iJUJl liS'j m gj 

a $ ‘ 

f3.4 It is sunna for a group of women who are 
praying together to give the call to commence 
without giving the call to prayer. 

►L-dl //—jj f3.4 

f3,5 When making up one or more mjssed pre¬ 
scribed prayers, one gives the call to prayer only 
for the first (N: in the series), but gives the call to 
commence for each one. 

jgJbdi UiUJJ jjy* Slj] f3,5 

Jj] 4— 1 * l —d Oij* 

f3.6 The words of the call to prayer and call to 
commence are well known. 

(n: The words of the call to prayer mean: 
"Allah is greatest, Allah is greatest. Allah is 
greatest, Allah is greatest. I testify there is no god 
but Allah, f testify there is no god but Allah, 1 tes¬ 
tify that Muhammad is the Messenger of Allah. I 
testify that Muhammad is the Messenger of Allah. 
Come to the prayer. Come to the prayer. Come 
to success. Come to success. |n: At this point. 

yniij ji^i iuitj f3 6 

A 
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before the dawn prayer only, one adds: “Prayer is 
better than sleep. Prayer is better that sleep.'*} 
Allah is greatest, Allah is greatest. There is no god 
but Allah." 

The words of the call to commence mean: 
“Allah is greatest, Allah is greatest. I testify there 
is no god but Allah. I testify that Muhammad is 
the Messenger of Allah. Come to the prayer. 
Come to success. The prayer is commencing. The 
prayer is commencing. Allah is greatest, Allah is 
greatest. There is no god but Allah.”) 


f3.7 Each word (N: of both of them) must be 
recited in the order mentioned above. 

If one remains silent for long or speaks at 
length between the words of the call to prayer ((.): 
or call to commence), it is not valid and must be 
begun again, though a short remark or silence 
while calling it does not invalidate it. 

When giving the call to prayer or call to com¬ 
mence by oneself, the minimal audibility permis¬ 
sible is that one can hear oneself. The minimum 
when calling them for a group is that all their con¬ 
tents can be heard by at least one other person. 


f3.8 It is not valid to give the call to prayer 
before a prayer's time has come, except for the 
dawn prayer, when it is permissible to give the call 
to prayer from the rniddlc of the mght onwards 
(N: as is done in Mecca and Medina). 

f3.9 When giving the call to prayer and call to 
commence, it is recommended to have ablution 
(wudu), stand, face the direction of prayer, and to 
turn the head (not the chest or feel) to the right 
when saying, “Come to the prayer," and to the 
left when saying, “Come to success. " 

It is offensive to give the call to prayer while 
in a state of minor ritual impurity (hadath), more 
offensive to do so in a state of major ritual impur¬ 
ity (janaba), and even worse to give the call to 
commence (iqama) while in either of these two 
states. 

It is recommended: 

(1) to give the call to prayer from a high place 
near the mosque; 
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The Prayer (Salat) 


(2) to put one's fingertips in one’s cars while 


calling it; 

j- *j wvi iiiVi j i'j4) 

(3) to take one's time in giving the call to 
prayer (A; pausing for an interval after each sen¬ 
tence equal to the sentence's length) (O: except 
for repetitions of “Allah is Greatest/' which are 
said in pairs); 

(4) and to give the call to commence rapidly, 
without pause. 

<r j ijj (-j-* j: 

f3.10 It is obligatory for the muezzin (O: or per- 

(3.10 

son giving the call to commence): 

.‘if > S f 4 4 

Jil 01 ULw» 

(a) to be Muslim; 

1 t. * * > j „ * 

J -U- J S 

(b) to have reached the age of discrimination 

'r'jti ‘o’} 

{def: fl.2); 

(c) to be sane; 

(d) and if calling for a men's group prayer, to 
be male. 

It is recommended that he be upright (def: 
o24.4) and have a strong, pleasant voice. 

It is offensive for a blind person to give the 
call to prayer unless a sighted person is with him 
(O: to tell him when the time has come). 

j J t 9 _ ^ f « 

4AJ ,J j£j jl 

f3,l 1 When one hears the call to prayer (N; or 

jl y ..i J a.i.nl-3 - - J 1 'u f3.1 1 

call to commence), it is recommended to repeat 

ji \jj}\ U )ji ^ lr) U\ji 1 L*a?U- 

^ (JjVl j* o!^! jJ> 

. t ' ■ r . 

(: £) dji ji* 

each phrase after the muezzin, even if in a state of 

major ritual impurity (janaba), during menstrua- 

tion, or when reciting the Koran (N: an da fortiori 

when reading or reciting something else). 

. US . \S —m* 

f ^ 

One docs not repeat the phrases ‘"Come to 

Nj iy 'ij j 'ri : j 

the prayer 1 or “Come to success,” but rather says 

* • 

i; f ^jJi rjA V&i 0j. . r(cUL 

after them, "‘There is no power or strength except 

• r . ' l’’ ’ 

.isLijjij ^fX^t 

-.LoLSiipJS 

through Allah. " And at the call to prayer at dawn. 

one does not repeat ‘"Prayer is better than sleep,” 
but instead says, "‘You have spoken the truth, and 
piously.” 

When the person giving the call to commence 
says, “The prayer is commencing,” one replies, 
“May Allah establish it and make it endure as long 
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as the heavens and earth, and make me one of the 
righteous of its folk/* 

If one hoars it while making love, going to the 
lavatory, or performing the prayer, one says the 
words when finished. 


^^1^ olj mi 9 nin Jt L i^ -jbU a 
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0.12 It is recommended for the muezzin, after 
he finishes, and those hearing him to bless the 
Prophet (Allah bless him and give him peace), (A, 
It is unobjectionable in the Shafi‘i school for the 
muezzin to do so as loudly as the call to prayer,) 
Then one adds, “O Allah, Lord of this com¬ 
prehensive invitation and enduring prayer, grant 
our liegelord Muhammad a place near to You, an 
excellence and exalted degree, and bestow on 
him the praiseworthy station that You have prom¬ 
ised him.” 
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f4.0 PURITY OF BODY, CLOTHES, 
AND PLACE OF PRAYER 


UJLil f4.0 


f4.1 It is a necessary condition (shart) for the 
validity of prayer that one have purity (N: absence 
of filth (najasa, def; e 1.4,1)) in: 

(a) body; 

(b) clothing, whether or not it moves with 
the person (N; who is praying); 


jjj ijaJl f4„ 1 

dj jl ; £) ^ 

j ^ § 

di—4) l o i- ■ > . 


(jJaj £h 4k.ImJ A,i 
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(c) anything that touches the body or 
clothing (O: though if one’s chest overhangs 
something impure while prostrating without 
touching it, this does not hurt); 


(d) and the place on which one is standing 
during the prayer. 


f4.2 One s prayer is invalid if one is holding the 
end of a rope connected with something impure. 

One’s prayer is valid if performed on the pure 
portion of a rug which is affected with some filth 
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(N; on another part) or on a bed whose legs rest on 
something impure, even if the rug or bed moves 
when one's own portion moves. (N: The rule illus¬ 
trated by these examples is that it is not permis¬ 
sible for the person praying to support or carry 
something affected by filth, but is permis¬ 
sible for him to be supported by it, provided he is 
not in direct contact with the filth.) 


_jE (LLJi : r) ^ JjlLS 1 

»* 1 t t p 
* -Ow (ji ^1 : £) « 


f4,3 Impure substances (najasa) other than 
blood (dis: below) that are indiscernible by (A: 
average) vision are excusable, though if visually 
discernible, they are inexcusable. (A; That which 
is seen by a normal look is not excusable, while 
that which can only be seen by minute scrutiny is 
excusable.) 


f4,4 As for blood or pus, if it is from another, 
(O: human or otherwise,) then only a little (def; 
below) is excusable, though if from the person 
praying, it is excusable whether much or little, 
regardless if from a squeezed pimple, a boil, a 
sore, being bled, cupped, or something else. 
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f4.5 (N: In rulings of Sacred Law, the application of key descriptive terms like 

little, much, near, far, briefly, at length, and so forth, is governed by the concept 
of common acknowledgement (urf). To know whether something is little or much , 
which could be stipulations in a particular ruling, we stop to reflect whether it is 
commonly acknowledged as such, namely, whether most people would describe 
it as such when speaking about it. 

Common acknowledgement also takes into consideration what is normal or 
expected under the circumstances. For example, a few r drops of animal blood on 
the clothes of a butcher would be little, while the same amount on the clothes of 
a student would be much.) 


<Lb <1 ^ ' £) d ^15" ^1 .x'LJpLJJij £ j aJi *-i> L*fj] f4.6 


f4.7 If one prays with (N: an inexcusable 
amount of) something impure (N; on one s per- 


f4.7 
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son, place, or clothes) that one did not know of or 
forgot, and notices it after finishing, one must 
repeat the prayer. It invalidates the prayer if 
noticed during it. 


f4.8 If one gets some mud on oneself from the 
street and but is not certain it contains filth, then 
it is is considered pure (N: the rule being that the 
initial presumption for all things is that they are 
pure, as long as their impurity has not been deci¬ 
sively established). 


f4.9 Someone unable to remove filth from his 
person or who is being held in an impure place 
must pray and later make up the prayer when cap¬ 
able of purity. 

(N: When being held in an impure place,) one 
bows the head as close to the ground as possible 
without actually contacting the filth, which is 
unlawful to place the forehead upon. 
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f4.10 If one loses track of a spot of filth on a gar¬ 
ment, then all of it must be washed without trying 
to decide where the spot might be, though if some¬ 
one reliable knows where it is and informs one, 
one may accept this. 
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f4.Il If a spot of filth is on one of two garments 
(N: one of which the person wants to pray in) and 
the person is not sure which, then he may reason 
and choose the one he believes is pure (N: to pray 
in), regardless of whether another pure one is 
available or whether he can wash one to use. (N: 
But it is not obligatory to try to decide which is 
pure. Rather, he may wash one. or both, and pray 
in them, or pray in some other garment.) 

If one washes the garment believed to have 
filth on it, then one may pray wearing both gar¬ 
ments, or pray in each garment alone, though if 
one makes no attempt to decide which garment is 
impure, but rather performs a prayer in each one 
separately, then neither prayer is valid. 
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f4rl2 The Prayer (Salat) 

f4.12 If one loses track of the location of fifth on 
the ground in open country, one may pray wher¬ 
ever one washes. 

Bat if one loses track of its location on a small 
plot of ground or in a room (bayi, lit. ‘'house/' 
meaning a one-room dwelling), then all the 
ground or floor must be washed (def: el4,12) 
before one may pray on any of it. 


£» uij j -c** JjI^ jm ^bji) • j** *** Vj] f4.13 
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f4.14 It is offensive to pray: 

(1) in a bathhouse or its outer room where 
clothes are removed; 

(2) in the middle of a path; 

(3) at a rubblish dump; 

(4) at a slaughterhouse; 

(5) in a church; 

(6) in places where taxes (dis: p32) are 
gathered or taken; 

(7) in places likely to be contaminated 
by wine; 

(8) on top of the Kaaba; 

(9) or towards a tomb (dis: w21). 

f4.15 Prayer is unlawful in a garment or on land 
wrongfully taken, being legally valid (dis: c5.2), 
but without rew ard. 
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f5.0 CLOTHING ONE’S NAKEDNESS 


f5.() 


f5.1 Clothing one's nakedness (O: from the 
eyes of men as well as jinn (def: w22) and angels, 
for these too see people in this world) is obliga¬ 
tory, by scholarly consensus (ijma\ b7), even 
when alone, except when there is need to undress. 
(0: Zarkashi states (A: and it is the authoritative 
position for the school) that the nakedness it is 
obligatory to clothe when alone consists solely of 
the front and rear private parts for men, and of 
that which is between the navel and the knees for 
women.) 
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f5.2 Clothing one’s nakedness is a necessary 
condition for the validity of the prayer (O: when 
one is able). 

Seeing a hole in one s clothes after a prayer is 
like seeing a spot of filth (n: meaning the prayer 
must be repeated, as at f4.7, unless one covers the 
hole immediately, as below at f5.5). 
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f5.3 The nakedness of a man (O; man meaning 
the counterpart of the female, including young 
boys, even if not yet of the age of discrimination) 
consists of the area between the navel and knees. 
The nakedness of a woman (O: even if a young 
girl) consists of the whole body except the face and 
hands. 

(N: The nakedness of women is that which 
invalidates the prayer if exposed (dis: w23). As for 
looking at women, it is not permissible to look at 
any part of a woman who is neither a member of 
one's unmarriageable kin (mahram, def: m6.1) 
nor one’s wife, as is discussed below in the book of 
marriage (m2).) 
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f5,4 It is a necessary condition that one's 
clothing: 

(a) prevent the color of the skin from being 
perceptible (n: Nawawi notes, “A thin garment 
beneath w hich the blackness or whiteness of the 
skin may be seen is not sufficient, nor a garment of 
thick, gauzelike fabric through which part of the 
nakedness appears" (al-Majrnu 1 (y!08), 3.170)); 
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f5.5 


The Prayer (Salat) 


(b) enclose the body as a garment, for a 
prayer performed without clothes in a small tent 
would not be valid; 

(c) and conceal the nakedness from view on 
all sides and above, though it need not do so from 
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below. 


f5,5 One's prayer is valid when there is a tear 
through which one's nakedness shows that one 
covers with one's hand (A: immediately, i.e. one 
must do so before enough time passes to say l 'Sub- 
han Allah ’) (O: that is, one must cover it with 
one’s hand when not prostrating, at which point 
not covering it is excusable). 
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f5.6 It is recommended for a woman to wear a 
covering over her head (khimar), a full length 
shift, and a heavy slip under it that doesn't cling to 
the body. (O: She should not wrap it so tightly 
about herself that it hinders standing, sitting, and 
other postures connected with the actions of 
prayer. She is recommended to pray in three gar¬ 
ments even though the headcover and shift alone 
are sufficient as a covering.) 
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f5.7 It is recommended for a man to pray in his 
best clothes, and to w ear an ankle-length shirt and 
a turban (O: and a shawl over head and shoulders, 
a mantle, and a wraparound or loose drawers (N: 
under the ankle-length shirt)). If he does not wear 
all of these, it is desirable to wear two, namely the 
ankle-length shirt with either the mantle, the 
wraparound, or the loose drawers. 
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f5.S If only wearing enough to clothe one's 
nakedness, one's prayer is valid, though it is 
recommended to place something on one’s shoul¬ 
ders, even if only a piece of rope. 

If one does not have clothes but is able to con¬ 
ceal part of one's nakedness, one must cover the 
front and rear private parts. If only one of these 
two can be covered, it must be the front. If one has 
no clothes at all, then one performs the prayer 
without clothes and need not make it up later. 
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Facing the Direction of Prayer (Qibla) 


f6.0 
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f6.0 FACING THE DIRECTION 
OF PRAYER (QIBLA) 


JUll JLol^l f6.0 


£6.1 Facing the direction of prayer (qibla) is a 
necessary condition for the prayer s validity, with 
the sole exceptions of praying in extreme peril 
(dis: f 16.5) and nonobligatory prayers performed 
while travelling. 
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f6.2 (N: The rulings below deal with nonob¬ 

ligatory prayers, not the five prescribed ones, 
which must be performed while facing the proper 
direction for prayer (qibla) whether one is jiding 
in a vehicle or not (dis: w24).) 

A traveller may perform nonobhgatoiy 
prayers riding or walking, even on short trips. 

When riding and able to face the direction of 
prayer, prostrate, and bow, as when on a ship, one 
is obligated to. If not able, then one is only 
required to face the direction of prayer during the 
first Allahu Akbar of the prayer, provided this is 
not difficult, as w hen one's mount is stationary or 
when one can turn oneself or one’s mount the 
proper direction. If it is difficult, as when one's 
mount is not properly saddle broken, or if the 
reins are not in one's hands, as when riding in a 
pack train with each animal tied to the one ahead 
of it, then it is not obligatory to face the direction 
of prayer at any point of the prayer s perfor¬ 
mance, and one merely nods in the direction of 
travel instead of bowing and prostrating. One’s 
nod for prostration must be deeper than the nod 
for bowing. One does not have to bow to the limit 
of one's capacity, nor bow the forehead until it 
touches the mount's back, though this is permis¬ 
sible if one troubles oneself to do so. 

When praying while walking, one must stop 
to bow and prostrate on the ground (O: if easy, 
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f6,3 The Prayer (Salat) 


though if walking in mud, water, or snow, one 
may simply nod), and may walk during the rest of 
the prayer, though it is obligatory to face the 
direction of prayer during the first Allahu Akbar, 
and at each bowing and prostration. 

Such prayers (O: whether riding or walking) 
are only valid on condition: 

(a) that one's journey continue for the 
prayer's duration; 

(b) and that one not turn from the direction 
of travel towards anything but the direction of 
prayer. 
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If one reaches home while thus praying, or 
the destination, or a town where one intends to 
stay, then one must face the direction of prayer, 
and bow and prostrate on the ground or on one s 
mount if stopped. 


fh.3 When at the Kaaba, one must pray 
directly towards the Kaaba itself. One's prayer is 
invalid if one merely faces the semicircular wall 
(N: Hijr Isma il) that is to one side of it. or directs 
any part of the body outside the outline of the 
Kaaba, unless one is standing at the end of a long 
row of people praying at the periphery of ah 
Masjid al-Haram (n: the mosque of the Kaaba), a 
row which, if the people in it were to advance, 
some of them would be facing outside the Kaaba l s 
outline. To pray in such a row is valid for everyone 
in it. 
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ffo Kor knowledge of the proper direction it is 
obligatory to rely on the prayer niche (mjhrab) of 
a mosque in a city or village through which many 
people pass. 

At every place the Prophet (Allah bless him 
and give him peace) faced to pray and established 
where he stood, it is obligatory to pray facing as he 
did, without reconsidering the direction of prayer, 
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Placing a Barrier in Front of One’s Prayer Place (7,0 

or turning right or left, though in other places one 
may use personal reasoning as to whether to turn 
right or left. 


f6.6 If one does not find an informant to tell 
one of the proper direction of prayer by having 
seen the Kaaba in that direction, then one 
employs personal reasoning, using other evi¬ 
dence. 

(n: To establish the direction of prayer in cities far from Mecca one may use 
a world globe and a piece of string, since in North America, Australia, and other 
regions, using a flat world map will yield the wrong direction because of the curva¬ 
ture of the earth, and the error factor is often considerable. One puts the end of 
the string on the position of Mecca on the globe, the other end on one’s own city, 
and pulls the string taut, observing the bearing of the string and drawing a line in 
the same direction on a local map. which can be oriented with a compass and used 
to indicate the proper direction to pray.) 

If one does not know' how to use other evi- jicUoS'^/ ibVb) 
donee, (O: and it is a communal obligation (def: lijW *2 oii 

c3.2) for someone to know,) or one is blind, then 
one follows another (O: reliable sighted person 
acq u ai n ted wi th l he cvi den ce). 


f6.7 If. after praying, one becomes certain one 
was mistaken, then the prayer must be repeated. 

(n; In the Hanafi, Maliki, and Hanbah 
schools, the criterion for facing the direction of 
prayer is merely that some portion of the person's 
face be directed towards the Kaaba ( al-Fiqh 'ala 
al-madhahib ul-arba'a (v66), 1.195), (A; This 
takes in 180 degrees, from far left to far right, such 
that w hen the Kaaba is anywhere between, one is 
considered to be facing the direction of prayer.)) 


* 


f7.0 PLACING A BARRIER IN 

FRONT OF ONE’S PRAYER PLACE 

•j -Jl f7.ll 

f7.1 It is recommended to put a barrier at least 
32 cm, high in front of oneself when performing 
the prayer, or to spread out a mat, or if one can¬ 
not, to draw a line (N: on the ground, straight out, 
perpendicular to one's chest) about a meter and a 
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The Prayer (Salat) 


ffi.O 


half (O; or less) in front of one. It is then unlawful 
for anyone to pass (O; between the person praying 
and such a barrier, even when there is no other 
w ay to pass (dis: p75.27)). 

If someone tries to pass between oneself and 
the barrier, it is recommended to gently push him 
back. If he persists, one may push him back as 
hard as necessary, as one would an attacker (def: 
o7.3), "Were he to die as a result, one would not be 
subject to retaliation (o3) or have to pay an 
indemnity (o4) to his kin. 


jUl 


f7.2 If there is no barrier, or if the person pray¬ 
ing is farther than a meter and a half from it, then 
passing in front of him is merely offensive, and the 
person praying is not entitled to push him. 
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f7.3 (A: Passing in front of a person without a barrier, in a mosque for ex¬ 

ample, is limited to the length of his prostration, and it is not unlawful or offensive 
to pass in front of him when farther than that.) I 


f7.4 When one notices a gap in a row of people 
performing a group prayer, one is entitled to pass 
in front of others to fill it. 
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f8.0 DESCRIPTION OF THE PRAYER 

f8.1 (n: Spccia I vocabul a ry: 


fg.O 


Allahu Akbar: Allah is greatest. 

Ameen: a one-word supplication meaning ‘‘Answer our prayer.” 

as-Salamu alaykum: Peace be upon you. 

Fatika: the opening sura of the Koran. 

Follower: someone praying in group behind an imam. 

Integral (rukn): one of the legally essential elements found within an action 
that compose it. 
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Description of the Prayer f8.2 


Imam: someone leading a group prayer. 


Rak‘a: one complete cycle of the words and actions of the prayer. 

Sura: a chapter of the Koran. 


Ta'awwudh: to say in Arabic* “l take refuge 
Devil/') 

in Allah from the accursed 

MEASURES RECOMMENDED BEFORE PRAYER 

S}La)I JJ U ji- 

f8.2 It is recommended; 

(1) to stand for the prayer after the end of the 
call to commence (iqama); 

(2) to be in the first row; 

(3) to make the rows straight, especially if 
one is the imam (0: when one should order the 
group to do so); 

* # - ^ J 
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(4) and to fill up the first row first, then the 
second, and so on (O: meaning there should not 
be a second row when the first one is not full (A: 
as to pray in such a second row is the same as not 
praying with a group, and is rewarded as if one had 
prayed alone), nor gaps within one row, nor a dis¬ 
tance in excess of a meter and a half between 
rows). 


It is superior to stand on the imam's right (A: 
though the sunna is for the imam to be in the mid¬ 
dle) (N: and if one arrives at a group prayer in 
which the row extends to the right, one's reward is 
greater for standing on the left, since one is per- 
. forming the sunna). 


THE INTENTION 

uii 

a 

fS.3 Then one makes the intention with one's 
heart. 

If it is for an obligatory prayer, one must 
intend performing the prayer, and that it is 
obligatory, and know which one it is, such as the 
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18.5 The Prayer (Salat) 


noon, midafternoon, or Friday prayer. The inten¬ 
tion must coincide with one’s first Allahu Akbar, 
obligatorily existing in the mind and recom¬ 
mended to be uttered with the tongue (N: before 
the first Allahu Akbar) as well. One intends it 
from the first of the phrase “Allahu akbar 1 ' to the 
last of it. It is not obligatory to specify the number 
of rak'as, or that it is for Allah Most High, or 
whether it is a current performance or a makeup 
prayer, though specifying these is recommended. 

(A: some scholars hold that the mere deter¬ 
mination to perform a particular prayer existing in 
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the mind beforehand is sufficient. Such an intern 


. 5'SLrfajl 


tion could be expressed, for example, by walking 
to the mosque after hearing the call to the noon 
prayer (dis: w25).) 


if the intention is for a nonobligatory prayer 
that has a particular lime, one must intend which 
one it is, such as for 4 Eid, the eclipse prayer, 
assuming the state of pilgrim sanctity (ihram), the 
sunna prayers before and after the noon prayer, 
and so forth. 


If it is for a nonobligatory prayer that is 
wholly supererogatory, unconnected with a par¬ 
ticular time, one may simply intend to perform 
prayer. 
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f8,5 It immediately invalidates one's prayer: 

(1) to cease to intend praying; 

(2) to decide that one will cease to: 

(3) not to know whether one has ceased to or 
not (O: meaning one hesitates in one's heart, say¬ 
ing. “Shall I stop intending or continue?” The 
mere thought of how it would be if one were to 
hesitate during the prayer is of no consequence, 
but rather the occurrence of doubt that negates 
one’s resolve and certainty); 
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(4) to intend during the first rak 4 a to stop 
when one reaches the second; 
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Description of the Prayer 


f8-6 
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(5) or to decide to interrupt one’s prayer if 
such and such a thing happens, regardless whether 
the event will definitely occur during the prayer or 
whether it merely may happen, such as/*I’ll stop 
if Zayd comes in/' 


f8.6 If one knowingly begins the noon prayer 
(N: for example) before its time has come, one's 
prayer is not legally considered to have begun. If 
one does so unknowingly, it is validly begun, but 
counts as a nonobligatory prayer. 


THE OPENING ALLAHU AKBAR 


f8.7 The Allahu Akbar (n: an integral) that 
begins the prayer can only be in Arabic and must 
be pronounced ” Allahu akbar' 1 or “Allahul- 
akbar." 

One's prayer is not legally considered to have 
begun if one omits any of its letters, pauses be¬ 
tween the two words, adds the letter waw (a) 
between them, or says "Allahu akbar” with a long 
a between the final h and r. 

If unable to pronounce it because of being a 
mute or similar, one must move the tongue and 
lips according to one’s capacity. 
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f8.9 The minimal valid audibility for saying 
“Allahu akbar,' 1 reciting the Koran, and all invo¬ 
cations (dhikr). is that one can hear them oneself, 
given normal hearing and lack of extraneous 
noise. 

The imam speaks aloud (def: below) every' 
time he says “Allahu akbar” in the prayer. 


yi—j ^yjij f8,9 

^_s?w5 jlS' L) * —j. + ■■■> jl 


18.10 ( A: Throughout the rulings, aloud (jahran) means that someone beside or 

behind the speaker could distinguish his words, while to oneself (sirran) means 
that the speaker can distinguish his own words, but such a person could not.) 
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f8.ll 


The Prayer (Salat) 


ft. 11 It is obligatory that one be standing when 
one opens an obligatory prayer with “Allahu 
akbar/' If a single letter of it occurs while not 
standing, the prayer is not considered to have 
validly begun as an obligatory prayer, but is 
considered to have begun as a supererogatory 
prayer, provided one is ignorant that it is unlaw¬ 
ful, though not if one knows. (N: The latecomer to 
a group prayer should take careful note of this, 
and not bow or make other prayer movements 
until he has completed the opening Allahu Akbar 
while standing.) 
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ft-12 It is recommended to lift the hands to 
shoulder level when one says "Allahu akbar” (O: 
meaning that one's fingertips arc even with the 
tops of the ears, thumbs with the earlobes, and 
palms with one’s shoulders), fingers slightly out¬ 
spread, If one intentionally or absentmindcdly 
does not lift the hands at the first of saying 
“Allahu akbar/’ one may do so during it. though 
not afterwards. The palms face the direction of 
prayer (qibla) and the hands are uncovered. 

After the opening Allahu Akbar, one places 
the hands between the chest and navel, grasping 
the left wrist with the right hand, and fixing one's 
gaze on the place where one's forehead will pros¬ 
trate, (O: One does this when not reciting the Tes¬ 
tification of Faith (Tashahhud, def: f8,45), where 
one only looks at the place of prostration until one 
says “except Allah,” and then looks at the index 
finger.) 

(A: It is offensive to close one’s eyes while 
praying unless it is more conducive to awe and 
humility towards Allah.) 
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THE, OPENING SUPPLICATION (ISTJFTAH) 


*Uo 


f8.13 l hen one recites (N: to oneself) the Open¬ 
ing Supplication (Istiftah), which means: ‘i turn 
my face to Him who created the heavens and 
eanh, a pure monotheist, in submission, and am 
not of those who associate others with Him. My 
prayer, worship, life, and death are for Allah, 
Lord of the Worlds, who has no partner. Thus i 
have been commanded, and I am of those who 
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Description of the Prayer 


ffU4 


submit*’' 

This is recommended for anyone performing 
an obligatory or supererogatory' prayer, even if 
seated; no matter whether a child, woman, or 
traveller (O: alone or in a group, imam or fol¬ 
lower). though not for a funeral prayer. 
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f8.14 If one intentionally or absentmindedly 
omits the Opening Supplication (Istiftah) and 
begins saying “f take refuge, etc.” (Ta‘awwudh), 
one may not return to the Opening Supplication, 
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f8.15 When (N: joining a group that has already 
begun, and) the imam says ‘‘Amcen 1 ' just after 
one’s opening Allahu Akbar, one says “Anieen” 
with him and then recites the Opening Supplica¬ 
tion (Istiftah). 

If one says the opening Allahu Akbar and the 
imam finishes the prayer with Saiams before one 
has sat down with the group, then one recites the 
Opening Supplication (Istiftah). But if one has 
already sat down when the imam finishes with 
Saiams and one rises (N: to finish one’s prayer), 
then one does not recite it (O: the Opening Sup¬ 
plication). 

If one joins the group while the imam is stand¬ 
ing, and one knows it is possible (O: to recite the 
Opening Supplication) together with saying “I 
take refuge/ 1 and so on (Ta'awwudh) and the 
Fatiha {N: all before the imam will finish his re¬ 
cital and bow), then one may recite the Opening 
Supplication, though if one has doubts (N; that 
there is enough time), one omits both the Opening 
Supplication and Ta’awwudh, and begins reciting 
the Fatiha. If the imam bow s before one finishes 
(O: the Fatiha), one bows with him, provided one 
has omitted the Opening Supplication and Ta‘aw- 
wudh, though if one did not omit them, then one 
must recite as much (A; as many letters) of the 
Fatiha as one recited of them, since if one bows 
before having recited that much, it invalidates 
one’s prayer. 

If One recites what we have just said is enough 
of the Fatiha to permit one to bow with the imam 
(n; when one is a latecomer, for otherwise it is 
obligatory to recite it all, as at f12.L7(0:)), but 
one holds back from bowing with him without 
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18/16 


The Prayer (Salat) 


excuse, then if the imam straightens up from bow¬ 
ing before one has oneself bowed, one has missed 
that rak'a (N: and must rise after the group has 
finished to perform it). 

jj pi/ii £/> op jJ* ^ 

saving »t take refuge, etc " 

( T A i A W W U LI H) 

^1 

18.16 After the Opening Supplication, it is 
recommended to recite the Ta'awwudh, saying, is l 
take refuge in Allah from the accursed Devil/' 

It is said in every rak'a and especially recom¬ 
mended in the first, whether one is imam, fol¬ 
lower, or praying by oneself, and whether the 
prayer is obligatory, supererogatory, or even a 
funeral prayer. It is said to oneself in both the 
prayers recited to oneself and those recited aloud. 

j* 18.1 6 

j * 

THE FATIHA 


f8.17 Then one recites the Fatiha (def: wl. 16) in 
every rak a (n: an integral), whether one is imam, 
follower, or pravine alone. 

The Basmala (n: the words M In the name of 
Allah, Most Merciful and Com passion ate' 1 ) is one 
of its verses, (n: In the other three schools, it is 
recited to oneself even when the rest is recited 
aloud (Shark al-sunna (y22), 3.54).) 

It is obligatory to recite the Fatiha's verses in 
order and without interruption. It is considered to 
be interrupted and must be begun again if one 
deliberately pauses at length during it, or pauses 
briefly but thereby intends to cease reciting, or 
mixes with it some words of invocation (dhikr) or 
Koran that are not in the interests of the prayer. 

One’s recital of the Fatiha is not considered 
to he interrupted if one speaks words during it that 
are in the interests of the prayer, such as saying 
“Ameen" in response to the imam's Ameen, or 
reminding him of the right words when he errors, 
or prostrating with him as a sunna for his Koran 
recital (def; fl 1.14). Nor is it interrupted if one 
forgetfully falls silent during it or absentmind- 
edly adds some words of invocation (dhikr). 
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Description of the Prayer fS. 18 


f8.18 If one omits one of the Fatiha‘s letters 
(Ar. harf y a consonant or long vowel (A: mistakes 
in a short vowel (haraka) do not harm as long as 
they do not alter the meaning)), fails to double a 
letter that should be doubled, or substitutes a 
wrong letter for the right one, it invalidates (O: 
one's recital of that particular word, and one must 
recite the word again (dis: s3,3). But it does not 
invalidate one’s prayer unless it changes the 
meaning and was done deliberately). 

Jw-wji iiy*- ji f8. IS 
p *_i j-*** cjJj_>i y 

AhJjGI 

Yj . ♦Ju^J ®aL*J 

. ( j-jt- ^>1 

SAVING "AMEEN” 


f8.19 After reciting (n: the last words of the 
Fatiha) “nor of the lost,” one says “Ameen” to 
oneself in prayers spoken to oneself and aloud in 
those recited aloud. 

When following an imam, one says “Amecn" 
when he does, and then a second time (N: to one¬ 
self) when finished with one’s own recital of the 
Fatiha. 

^ \\ V j ft f8.19 
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RECITING A SURA 


£8.20 If one is the imam or praying by oneself, it 
is recommended in the First and second rak'as only 
to recite one complete sura (O: even if short) after 
the Fatiha. 

It is recommended to recite: 

(1) the suras from al-Hujurat (Koran 49) to 
al-Naba T (Koran 78) for the dawn (subh) and noon 
(zuhr) prayers: 

IS.1Q 

wJlS 1 j iJUlS" 

, * * , , 4| 

-w-.il j.t j 

J1 J* ^ 

ja ojL-^ai 

S ’ | 

(2) the suras from al-Naba' (Koran 78) to al- 
Duha (Koran 93) for the midafternoon ( l asr) and 
nightfall (‘isha) prayers; 


(provided that there are a restricted number of 
followers (O: meaning no others are praying 
behind the imam) who do not mind the length of 
these ((1) and (2) above) recitations, though if 
otherwise, the imam should be brief) 
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The Prayer (Salat) 


(3) the suras from al-Duha (Koran 93) to the 
end (Koran 114) for the sunset prayer (maghrib); 

(4) al-Sajda (Koran 32) for the dawn prayer 
on Friday (n: in the first rak’a, when the group 
may prostrate during the recital, as at fl 1.14), and 
ill an (Koran 76) (n: in the second rak'a); 

(5) and al-Kafirun (Koran 109) (n: in the first 
rak'a) and al-Ikhlas (Koran 112) (n: in the second) 
for the sunna prayers that accompany the sunset 
and dawn prayers (def: f!0,2), for the two rak'as 
after circumambulating the Kaaba (j5), and for 
the guidance prayer (istikhara, fl0.12). 

* “i f* j 0— ^ J! 

^ 0 J 

’ 

fK21 It i s recommended to recite the Koran in a 
distinct, pleasant way (tarti]) (0: he. to recite it as 
revealed by Allah, observing the proper rules of 
Koranic recitation) and to reflect upon its lessons 
and meanings (dis: w26). 

^ iJj f8.21 

jL dJl Jy 

J>V4 XJj ^ X 

f& 22 11 is offensive for a follower to recite a sura 

when praying behind an imam whose recital is 
audible to him, though it is recommended for the 
follower to recite the sura during prayers that are 
not recited aloud, or those recited aloud if he can¬ 
not hear the imam's recital due to the distance or 
poor hearing, or can hear it, but uncomprehend- 
ingly. 

j ijXj f8.22 

Udjl d ij* “*'** jt-b 

r&pJsW' 

fS-23 One recites a longer sura in the first rak‘a 
than in the second. 

• J/ii j>;j fK23 

fB.24 If a latecomer to a group prayer misses the 
first two rak'as with the group and then performs 
them alone after the imam has finished the group 
prayer with Salams, he is recommended to recite 
the suras to himself during them. 

lj y-.-di OU yJj f8«24 

Jl a_»j 

. 1 j*Jt \ A ^ .* 

f8.25 The imam (or person praying by himself) 
recites the Fatiha and suras aloud for the dawn 
prayer (subh), Friday prayer (jumu‘a), prayer on 
the two 4 Eids (def: fl9), drought prayer (f21), 
lunar eclipse prayer (f20), the group prayer that is 

^ *j-i ijlj *8-25 
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f8.27 


sunn a on the nights of Ramadan (tarawih, flO.5), 
and for the first two rak‘as of the sunset (maghrib) 
and nightfall (‘isha) prayers. 

In other prayers, the Fatiha and suras are 
recited to oneself. 

When making up at night ( layl p from sunset to 
true dawn) a prayer that one missed during the 
day or night, one recites aloud. When making up 
in the daytime (nahar, from dawn to sunset) a 
prayer that one missed during the day or night, 
one recites to oneself. At dawn, however (N: from 
true dawn to sunrise), all makeup prayers are 
recited aloud. (N: The upshot is that one recites 
aloud in all prayers that are made up at times when 
one normally recites aloud, and recites to oneself 
at the times one normally recites to oneself.) 
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STANDING 



f8.27 Standing is an integral in all obligatory 
prayers (O: for anyone who can stand, whether by 
himself or assisted by another, though it is not an 
integral in nonobligalory prayers). 

Standing requires that the spine be upright. 
One is not standing if one inclines forward so that 
the backbone is no longer straight, or bends so 
that one is closer to bowing (def: f8.29) than to 
standing. If a person’s back is bowed with age or 
the like so that his normal posture resembles 
someone bowing, then he stands as he is, but must 
bend a little further for bow r ing if able to. 

It is offensive in prayer to stand on one foot, 
for both feet to be held together (A: though this is 
sunna for women), or for one foot to be ahead of 
the other. 

To stand at length (A; reciting the Koran in 
prayer) is better than to prostrate or bow at length 
(A; therein). 
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The Prayer f Salat) 


f8,28 It is permissible to pray nonobligatory 
prayers seated (O: any way one wishes, though 
the iftirash (def: f8,37) style of sitting is best) or 
lying down, even when able to stand (A; but the 
merit is less than to do so standing). 

BOWiNG 

£8-29 Then one bows from the waist (n: an inte- 

gra| ) 

1 he minimum is to bow as far as an average 
size person needs to when he wants to put his 
hands on his knees. It is obligatory that one repose 
therein, minimally meaning to remain motionless 
for a moment after having moved. It is also 
obligatory that one intend nothing by the motion 
but bowing. 

18.30 The optimal way is to raise one’s hands 
and say“ Allahu akbar” so that one begins raising 
the hands as one starts saying it, and when the 
hands are at shoulder level, one bows. 

Whenever one says “Allahu akbar” during a 
movement from one prayer posture to another, it 
is recommended to prolong the words until one 
reaches the next posture (A: so that one’s prayer 
is not devoid of invocation (dhikr) at any point). 

Then one puts the hands on the knees, fingers 
apart, with back and neck extended, legs straight, 
and elbows out, though women keep them dose. 

One then says, “My Lord Most Great is 
exalted above all limitation,” three times, the 
least that is optimal. If praying alone, or the imam 
of a limited number of followers who do not mind 
the extra length, one may increase the number of 
times one says this to five, sc ven, nine, or eleven, 

When finished, (O: however many times one 
has said it ,) it is recommended to say, * s O Allah, to 
You I bow. in You I believe, to You 1 submit. My 
hearing, sight, mind, bones, nerves, and all that 
my feet bear up are humbled before You.” 

STRAIGHTENING UP 


f8.3i Then one lifts one’s head, the minimum of 
which is to return to standing as one was before 
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ra.32 


bowing, and then remain motionless for a 
moment, (n; Each is an integral) It is obligatory 
to intend nothing by one’s movement except 
straightening up. 


j -J r ■ - -<3— ^ J jl », . >UiJ .A ktj 

1 ’ '■ i' 


£8*32 The optimal way is to raise the hands (A: 
lifting them from the knees as one starts 
straightening up, raising them to shoulder level) 
and the head together, saying, ‘’Allah hears who- 
ever praises Him/’ This is said whether one is 
imam, follower, or praying alone* When one is 
standing upright, one says, “Our Lord, all praise 
is Yours, heavcnsful, earthful, and whatever-else- 
You-will-full.” 

(O: If following an imam or praying alone, 
one says this to oneself. If imam, one says “Allah 
hears whoever praises Him” aloud, but the rest to 
oneself.) 

Those we have previously mentioned who 
wish to add to the words of bowing may add here, 
“O You who deserve praise and glory, the truest 
thing a slave can say (and all of us are Your slaves) 
is, ‘None can withhold what You bestow, none 
can bestow what You withhold, and the fortune of 
the fortunate avails nothing against You.’ ” 
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prostration 



f8.33 Then one prostrates (n: an integral). The 
conditions for its validity are: 

(a) that an uncovered portion of the 
forehead touch a part of the place of prayer (N: it 
is not obligatory that any of the other limbs of 
prostration be uncovered); 

(b) that one remain motionless for a moment 
while prostrating; 


f8.33 
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(c) that the place of prostration bear the 
weight of the head; 


(d) that one’s rear be higher than one’s head; 


(e) that one not prostrate on something 
joined to one’s person that moves with one’s 
motions, such as a sleeve or turban; 
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(f) that nothing but prostration be intended 
by one’s motion; 


^_>l .^T .jj v» ■ j 


(g) and that part of each knee, the bottom of 
the toes of each foot, and the fingers of each hand 
be placed on the ground. 


^ } . if* Jit 
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(O: In our school, it is not obligatory- that the 
nose touch the ground in prostration, though it is 
desirable, j 


f8.34 If one cannot fully prostrate so that one’s 
forehead touches the ground (N: a pregnant 
woman, for example), then it is not necessary to 
stack up pillows on the place of prostration to 
touch the forehead on them. One merely bows as 
low as one can. 

If one has put a bandage on the forehead 
because of an injury that affects all of it, and there 
is hardship in removing it (O: severe enough to 
permit dry' ablution (tayammum) (def: el2.9)), 
then one may prostrate upon it and need not make 
up the prayer. 
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18.35 The optimal way to prostrate is to say 
“Allahu akbaf’ and: 

(!) to put the knees down first, then the 
hands, and then the forehead and nose (O: the 
order is called for, and any other order is offen¬ 
sive) ; 

(2) to prostrate with the hands directly under 
one’s shoulders, fingers together, extended 
towards the direction of prayer (qibla), hands 
uncovered; 


gjltj j-JZl f8.35 
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(3) for men to keep l span (n: about 23 cm.) 
between the two knees and two feet (O: though a 
woman’s are kept together); 


(4) for men to keep the stomach apart from 
the thighs, and forearms from sides, though 
women keep them together; 


(5) and to say three times, “My Lord Most 
High is exalted above all limitation/’ 
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18-36 


Those we have previously mentioned who 
wish to add to the words of bowing may increase 
the number of times this is said as previously 
described (O; namely, in odd numbers up to 
eleven) and add: “O Allah, I prostrate myself to 
You, believe in You, and surrender to You. My 
face prostrates to Him who created it and gave it 
form, who opened its hearing and vision by His 
power and strength. Allah is exalted in perfection, 
the Best of Creators, 

It is commendable to supplicate Allah while 
prostrating. 
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SITTING BETWEEN PROS] RATIONS 




f8.36 Then one raises the head (N; and sits back 
before prostrating a second time. Sitting at this 
point is an integral). It is obligatory' to sit motion¬ 
lessly for at least a moment and to intend nothing 
but sitting by one's movement. 



* > k 
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f8.37 The optimal way is: 

(1) to say “Allahu akbar’ 1 (N: as one raises 
the head): 


j j-LSi ii iL^lj f8.37 
. * » • 


(2) to sit in iftirash, which is to place the left 
foot on its side and sit upon it while keeping the 
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right foot resting on the bottom of its toes, 
heel up; 

(3) to place one’s two hands on the thighs 
near the knees, fingers extended and held 
together; 

O jj t-Aj aLLm >-■ ■Sl'U 

ojj .4 ,.t f j ^ jJu 

(4) and to say. “O Allah, forgive me, have 
mercy on me, pardon me. set me right, guide me, 
and sustain me / 1 


f8.38 There are two other ways of sitting back 
(iq‘a') (O: between the two prostrations, or at the 
first and second Testifications of Faith 
(Tashahhud, def: f8.45)). 

One way is to sit back on the heels with the 
bottom of the toes and knees upon the ground. 
This is rcommended between the two prostra¬ 
tions, though iftirash (def: f8.37) is better. 

The other way is to simply sit on the ground, 
palms down, and knees drawn up. This is offen¬ 
sive in any prayer. 

j——i) f8,38 
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f8.39 Then one prostrates again just as before. 
(O: The first rak'a is only completed when one has 
performed the second prostration, because each 
prostration is a separate integral, as is the moment 
of motionlessness in each.) 

.JjVi 
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t'8.40 After this one raises the head, saying 
a Allahu akbar” (O: as one first raises it, drawing 
out the words until one is standing upright). 

It is sunna, here and in each rak‘a that is not 
followed by the Testification of Faith 
(Tashahhud), to briefly rest in the iftirash style of 
sitting (f 8 .37)before rising. Then one (O: quickly) 
rises, helping oneself up with both hands (Or 
palms down), and prolonging the Allahu Akbar 
until standing. If the imam omits this brief sitting, 
the follower performs it anyway. It is not done 
after a Koran recital prostration (def: fll .13). 
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f8.41 Then one performs the second rak v a of the 
prayer just like the first, except for the initial 
intention, the opening Allahu Akbar, and Open¬ 
ing Supplication (Istiftah). 
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f8.42 


f8.■42 If one's prayer exceeds two rak'as } one sits 
in iftirash (def: fS.37) after the first two rak'as and 
recites the Testification of Faith (Tashahhud, 
f8.45) and the Blessings on the Prophet (Allah 
bless him and give him peace), though not upon 
his family (N: which is done only in the final Tes¬ 
tification of Faith at the end of the prayer). 

Then one rises, saying “Aliahu akbar” and 
leaning on one's hands (n: as before). When 
standing, one lifts the hands to shoulder level (A: 
which one does here, but not after rising from the 
first or third rak'a), and then goes on to perform 
the remainder of the prayer as one did the second 
rak‘a, except that one recites the Fatiha to oneself 
and does not recite a sura after it. 
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TESTIFICATION OK FAJTH (T ASH AH HUD) 



f8.43 One sits back (n: an integral) at the last of 
one’s prayer for the Testification of Faith in the 
tawarruk style of sitting, with one’s (O: left) pos¬ 
terior on the ground and left foot on its side, 
emerging from under the right, which is vertical. 
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(O: The wisdom in the difference between 
the ways of sitting during the two Testifications of 
Faith, namely, iftirash (f8.37) in the first and 


2 I lj . ^ 


141 



www.islamicbulletin.com 


f8.44 


The Prayer (Salat) 


tawarruk in the second, is that a latecomer to 
group prayer may know by observing the fonner 
that the prayer has not finished, and by the latter 
that it nearly has. 

Imam Malik holds the sunna in both testifica¬ 
tions to be the tawarruk style of sitting; while Abu 
Hanifa holds that the iftirash style is sunna for 
both. May Allah have mercy on them all for ex¬ 
plaining the Deity’s command without the slight¬ 
est loss.) 

However one sits here (O: in the final Testifi¬ 
cation of Faith (Tashahhud)) and in the foregoing 
(O: Testification of Faith, and between the two 
prostrations, and before rising) is permissible, 
1 hough iftirash and tawarruk are sunna 

A latecomer to a group prayer sits in iftirash 
at the end of his imam’s prayer and sits in tawarruk 
at the end of his own. 

Similarly, the person who must perform a 
forgetfulness prostration (def: fll) sits in iftirash 
for his last Testification of Faith, prostrates for 
forgetfulness, and then sits in tawarruk for his 
S ala ms. 
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f8.44 In the two Testifications of Faith, one's 
left hand rests on the left thigh near the knee, its 
fingers extended and held together. The right 
hand is similarly placed, but is held closed with its 
thumb touching the side of the index finger, which 
alone is left extended. One lifts the index finger 
and points with it when one says the words 
“except Allah.’’ One does not move it while it is 
thus raised (O: following the sunna from a hadith 
related by Abu Dawud. It is offensive to move it 
here, though some hold that it is recommended, 
the evidence for which is also from the sunna, in a 
hadith related by Bayhaqi, who states that both 
hadiths are rigorously authenticated (sahih). Pre¬ 
cedence is given to the former hadith. which 
negates moving the finger, over the latter hadith, 
which affirms it, because scholars hold that what is 
sought in prayer is lack of motion, and moving it 
diminishes one's humility. The Prophet’s moving 
it (Allah bless him and give him peace) was merely 
to teach people that it was permissible (A: as it 
was the Prophet's duty (Allah bless him and give 
him peace) to distinguish for his Community the 
acts that w r ere offensive from those that were 
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Description of the Prayer 


f8.45 


unlawful, and he was given the reward of the j* 

obligatory for doing such offensive acts). 1 

Moreover, Bavhaqi says that the meaning of mov¬ 
ing it in the latter hadith is simply raising it. so 
there is no actual contradiction). 


f8.45 The minimal Testification of Faith 
(Tashahhud) is to say: “Greetings to Allah. Peace 
be upon you, O Prophet, and the mercy of Allah 
and His blessings. Peace be upon us and upon 
Allah’s righteous slaves. I testify there is no god 
except Allah, and that Muhammad is the Mes¬ 
senger of Allah. 1 ' 

The optimal way is to say: “Greetings, bless¬ 
ings* and the best of prayers to Allah. Peace be 
upon you O Prophet, and the mercy of Allah and 
His blessings. Peace be upon us and upon Allah’s 
righteous slaves. I testify that there is no god 
except Allah, and that Muhammad is the Mes¬ 
senger of Allah.” 

Its words (N: minimal or opti mal) are obligat¬ 
ory (O: i,e. when one can recite the Arabic, one 
may not use other words) and their order is a con¬ 
dition. If one cannot say it, one must learn. If one 
cannot learn (O: because there is no teacher, or 
there is, but one is unable), then one may translate 
it (O: to any language one wishes). 

One then says the Blessings on the Prophet 
(Allah bless him and give him peace) (n: an integ¬ 
ral after the final Testification of Faith, but merely 
sunna after the first one, as at f9.15 below). 

The minimum is to say, “O Allah, bless 
Muhammad.” (n: One confines oneself to this 
minimum at the first Testification of Faith, as 
mentioned above at f8.42.) 

The optimal way is to say: “O Allah, bless 
Muhammad and the folk of Muhammad as You 
blessed Ibrahim and the folk of Ibrahim. And 
show grace to Muhammad and the folk of 
Muhammad as You did to Ibrahim and the folk of 
Ibrahim in the worlds, for You are truly the Most 
Praiseworthy and Noble.” 

(A: it is desirable to add before each mention 
of the names Muhammad and Ibrahim the word 
sayyidina (“our liegelord”). The hadith “Do not 
liegelord me in the prayer” is a forgery containing 
corrupt Arabic.) 
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The Prayer (Salat) 


f8.46 It is recommended afterwards (O: after 
the second Testification of Faith (Tashahhud) of 
the prayer, though not after the first) to supplicate 
Allah for any permissible thing one wishes con¬ 
cerning one’s religion or this world. One of the 
best supplications is: “O Allah, forgive me what 1 
have done and what l may do, what i have hidden 
and what I have made known, my excesses and 
what You know better than I, Only Y T ou put one 
ahead or behind. There is no god but You,” 

It is recommended (O: if one is imam) that 
such supplications be briefer than the Testifica¬ 
tion of Faith with its Blessings on the Prophet 
(Allah bless him and give him peace) (O: though 
if one is alone, one may supplicate as long as one 
wishes, if not afraid of forgetting (N: that one is 
still in the prayer)). 
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CLOSING THE PRAYER WITH SALAMS 


f*J1 


f8,47 Then one says the final Salams (n: an 
integral). The minimum is to say “as-Salamu 
k a)aykum %> (peace be upon you), and it must occur 
while one is sitting. (O: It is inadequate to say 
‘‘Salam ‘alaykum” without the first word being 
definite (n: i.e. as-Salamu), since this has not 
reached us through any hadith texts, and invali¬ 
dates the prayer if done intentionally,) 

The optimal way is to say, ‘"Peace be upon 
you, and the mercy of Allah’ 1 (O: though to add 
the words “and His grace" (wa barakatuhu) is not 
sunn a) and to turn the head to the right enough to 
show the right cheek (N: to those behind). One 
thereby intends to finish the prayer and intends 
greetings of peace to the angels and Muslims 
(whether human or jinn (def: w22)) on the right. 
One then turns one’s head to the left and repeats 
the Salam, intending to greet those on the left, A 
follower intends one of the two Salams as a 
response to the imam’s, depending on which side 
the imam is on, or if the follower is directly behind 
him, he may intend either Salam as a response to 
him. 
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f8.48 When one is a latecomer to a group 
prayer, it is recommended not to stand up to finish 


t . '. - * , t . *j 

Jj.. I . Y Ol J 


f8.4h 


144 




www.islamicbulletin.com 


Description of the Prayer 


f8,49 


one's missed rak'as until the imam has said both 
Salams. It is permissible to stand after he has said 
just one, but if one stands before he has said the 
first Sal am it invalidates one's prayer, unless one 
purposely intended to cease participation in the 
group prayer before doing so. 

A latecomer, if making his first Testification 
of Faith while the group is making their last one, 
may sit at length (O: for dhikr or supplications) 
after the imam’s Salams before he stands up to 
finish his own rak k as, though it is offensive. If he 
does this when not at the point of his first 
Testification of Faith, it invalidates his prayer if 
intentional. 
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f8.49 Someone who is not a latecomer to a 
group prayer may sit as long as he wishes after the 
imam's Salams to supplicate, finishing with his 
own Salams whenever he w r ants (O: because the 
imam’s leadership ends with the imam’s first 
Salam, so there is no harm in the follower taking 
his time, as he is now praying alone, and someone 
praying alone may do so as long as he likes). 


< j-rj ^ j f8.49 

IJ.l .4 il “Lie ^ '■'» 
eiiJJ UU; *5 Jyi\ 


. (*Li la JJij U jBLa Si 

[j- W- 5 J—J-b] 


f8.5Q It is recommended to invoke Allah Most 
High (dhikr) to oneself and to supplicate after the 
prayer. 

(O: Shafi l i says in al-Umm, “l prefer that the 
imam and follower invoke Allah (dhikr) after the 
Salams, and do so silently, unless the imam wants 
to be learned from, in which case he says the invo¬ 
cations aloud until he believes that he has been 
learned from, after which he says them to him¬ 
self.”) 

(n: The following invocations are listed in the 
commentary and have been written in full and 
vowclled by the translator in the facing column of 
Arabic. Their order is sunna, as the commentator 
notes below, 

(]) Ayat al-Kursi (Koran 2:255) (said once); 

(2) al-Ikhlas (Koran 112) (once); 

(3) al-Falaq (Koran 113) (once); 

(4) al-Nas (Koran 114) (once); 
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(5 ) “I ask Allah s forgiveness ” (three times); 

(6) u O Allahv You are peace, from You is 
peace, You are exalted through Yourself above all 
else, O You of Majesty and Beneficence”; 

(7) "O Allah, none can withhold what You 
bestow', none can bestow what You withhold, and 
the fortune of the fortunate avails nothing against 
You”; 

(8) “Allah is exalted above any limitation or 
imperfection” (thirty-three times); 

(9) “Praise be to Allah" (thirty-three times); 

(10) “Allah is greatest” (thirty-three (A: or 
thirty-four) times); 

(N:. (8), (9), and (10) above are also recom¬ 
mended before going to sleep at night, in which 
case “Allah is greatest” is said thirty-four times) 

('ll) and “There is no god but Allah, alone, 
without partner. His is the dominion. His the 
praise, and He has power over all things, 1 ') 

(O: It is recommended to begin the supplica¬ 
tions with the Koran when called for, like Ay at at- 
Kursi and so forth, then (5) through (10) above.) 
One should invoke the Blessings on the Prophet 
(Allah bless him and give him peace) at the begin¬ 
ning (O: and middle) and end of one’s supplica¬ 
tions. 


f8.51 The imam turns for (N: postprayer) invo¬ 
cation and supplications so that his righL side is 
towards the group and his left side towards the 
direction of prayer (qibla). lie leaves his place as 
soon as he finishes, if there arc no women (N; in 
which case he waits for them to leave first). It is 
recommended that the followers remain seated 
until the imam stands. 

(A: In the Shafi‘i school, the invocations arc 
recommended to precede the postpraycr sunna 
rak'as.) 


t‘8.52 It is recommended for those who perform 
nonobligatory prayers after the prescribed prayer 
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f8,53 


to first wait till after some conversation; it being 
better to pray them elsewhere, and best to per¬ 
form them in one's home. (O: However, it is bet¬ 
ter to perform certain nonobligatory prayers in 
the mosque, such as those before the Friday 
prayer, those aftcT circumambulating the Kaaba, 
and those before entering the state of pilgrim 
sanctity (ihram) if there is a mosque at the site. 
(A: Others that arc better in the mosque include; 

(1) the midmorning nonobligatory prayer 
(duha, def: f 10,6); 

(2) the guidance prayer (istikhara, f 10.12); 
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(3) the two rak‘as that are sunna before 
departing on a journey and when arriving from 
one; 

(4) prayers performed during a period of 
spiritual retreat in a mosque (ftikai, i3); 


(5) confirmed sunna prayers (sunna mifak- 
kada, fl0.2) that one is afraid of missing if one 
does not pray them in the mosque; 

(6) and the sunna rak'as before the sunset 

prayer.)) 


f8.53 While performing the dawn prayer (subh) 
it is sunna to lift one’s hands and supplicate after 
straightening up from bowing in the second rak’a. 

One says; "O Allah, guide me among those 
You guide, grant me health and pardon among 
those You grant health and pardon, look after me 
among those You look after, grant me grace in 
what You have given me, and protect me from the 
evil [A: here, one turns the palms down for a 
moment] of what You have ordained; for You 
decree and none decrees agamst You, and none is 
abased whom You befriend. O our Lord, who are 
above all things sacred and exalted, all praise is 
Yours for what You decree. I ask Your forgive¬ 
ness and turn to You in repentance." 

It is commendable to add "and none is 
exalted whom You are at enmity with" (A: after 
the above words "and none is abased whom You 
befriend'). 
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The Prayer (Sajat) 


If one is imam, one pluralizes the singular 
pronominal suffix so that, for example, ihdini 
( ‘guide me") becomes ihdina ('"guide us") and so 
forth (dis: wl.27). 

The words of this supplication are not set and 
may be accomplished by pronouncing any suppli¬ 
cation (O: and praise) or Koranic verse containing 
a supplication * such as the last verses of al-Baqara 
(Koran 2:285-86), though the above words are 
better. 

After this, one invokes the Blessings on the 
Prophet (Allah bless him and give him peace). 

It is recommended to raise one’s hands 
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throughout the supplication (Or palms up when 
asking the good, palms down when asking Allah 
to avert affliction). One does not stroke the face 
or chest with one’s hands after the supplication 
(O: as opposed to other supplications, for which it 
is recommended to wipe the face with the hands, 
as is mentioned in hadith). 

The imam says the supplications aloud. The 
follower says “Ameen" after each supplication 
that is audible to him and participates in the 
praises and so forth by responding with similar 
expressions. If the imam is inaudible, the follower 
himself says the supplication. When praying alone 
one savs it to oneself. 
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When disasters (O; such as drought or an 
epidemic) befall the Muslims, they similarly sup¬ 
plicate in every prescribed prayer (O: after 
straightening up from bowing in the last rak"a). 


* 


f9.0 WHAT INVALIDATES, IS 
OFFENSIVE, OR OBLIGATORY 
IN PRAYER 
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EXTRANEOUS SPEECH 




f9.1 The prayer is invalidated (if one has no 
excuse (def: below)) by uttering two or more let¬ 
ters, or when two or more letters worth of sounds 
such as laughter, crying, groaning, clearing the 
throat, blowing, sighing, or similar are audible. 
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What Invalidates, Is Offensive, or Obligatory in Prayer f9.2 


It is also invalidated by much (0: i.e, more 
than six words worth of) sound, even when there 
« a valid excuse such as blurting out words 
unthinkingly, laughter or coughing overcoming 
one, absenlmindedly speaking, or when one 
speaks because as a new Muslim one does not 
know it is unlawful during the prayer; though with 
such an excuse a slight amount of speech does not 
invalidate the prayer. 

One's prayer is invalid if one speaks knowing 
that it is unlawful but ignorant of the fact that it 
invalidates the prayer, and is also invalid if one 
says “Aah” during it out of fear of hell. 

When it is impossible to recite the Fatiha (N: 
to oneself) (A; or the final Testification of Faith 
(Tashahhud) or Salams) except by clearing one's 
throat, one may do so even when it approximates 
two letters, though if it is merely impossible to 
recite aloud , then one may not clear one's throat, 
but must instead recite to oneself. 

(A: Some things which are not commonly 
known to invalidate the prayer, such as clearing 
the throat, do not invalidate the prayer of ordi¬ 
nary people, whose ignorance of them is excus¬ 
able, though a scholar has no such excuse.) 
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fV.2 If one notices (N: during the prayer) a 
blind person about lo fall into a well, or the like, 
then one must speak up to alert him if there is not 
a nonverbal means of warning him of it. 
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IV 3 No form of invocation of Allah (dhikr) 
invalidates the prayer unless it is a direct address 
such as “Allah have mercy on you’* or “And upon 
you be peace”; though it does not invalidate the 
prayer if it refers to someone not present, such as 
“Allah have mercy on Zayd” (O: nor is it invali¬ 
dated by addressing Allah or the Prophet (Allah 
bless him and give him peace)). 
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IV, 4 When something happens to one during 
the prayer (O: such as someone asking permission 
to enter, or having to remind the imam that he has 
forgotten something ), then if one is male, one says 
“Subhan Allah’' (O: intending only invocation 
(dhikr) thereby, as one may not merely intend to 
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The Prayer (Salat) 


inform, nor lack any particular intention thereby, 
for these invalidate the prayer), or if female, one 
claps the right palm on the back of the left hand, 
not palm to palm. 

If one recites a Koranic expression such as *’0 
Yahya, take the book” (Koran 19:12), intending 
only to inform (O: without intending invocation) 
or not intending anything in particular, this invali- 
dates the prayer, though not if the intention is 
Koran recital, or recital and informing together. 
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A SUBSTANCE REACHING THE BODY CAVITY 


f9.5 The prayer is invalidated when any (even 
if a little) substance (A; other than saliva) reaches 
the body cavity intentionally. It also invalidates 
the prayer if it occurs absentmindedly or in ignor¬ 
ance of its prohibition, provided the amount of the 
substance is commonly acknowledged to be much 
(def: f4.5), though not if it is little. 
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EXTRANEOUS MOTION 

5S>Jl 

f9. 6 Adding a surpl us action that is an integral ? 
such as bowing, invalidates the prayer if done 
intentionally, but does not invalidate it if done 
because one has forgotten (O: that one has 
already performed it). 

The prayer is not invalidated by intentionally 
or absentmindedly adding a surplus spoken integ¬ 
ral such as repeating one’s recital of the Fatiha or 
the Testification of Faith (Tashahbud) or reciting 
them in the wrong place. 
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f9.7 The prayer is invalidated by adding, even 
if absentmindedly, a motion that is not one of 
the actions of prayer, provided it is both (O: 
considered by common acknowledgement (def: 
f4.5) to be) much and uninterruptedly consecu¬ 
tive, such as three steps (0: or successively mov¬ 
ing three separate body parts like the head and 
two hands, though an up-and-down motion is con¬ 
sidered just one) or three or more consecutive 
motions. 
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What Invalidates, Is Offensive, or Obligatory in Prayer 


f9.8 


The prayer is not invalidated by action that is 
not much , such as two steps, or is much but is sepa¬ 
rated so that the subsequent motion is considered 
to be unconnected with the preceding one. But if 
a (O: slight) action is grossly improper, such as 
jumping, it invalidates the prayer. 

SjJzj t jjj ji V 

• <^> 

f9.8 Slight actions such as scratching oneself, 
or turning a rosary (subha y dis: w27) do not affect 
the validity of the prayer, nor does remaining 
silent at length. 

U*^-*>2-**j w.8 

* * * 

Vj i 4 5jblj * UJ_ 

^ * 4 J 

y, SjU j j] i. Jjjl* 

THINGS OFFENSIVE IN PRAYER 

oUj 

f9.9 It is offensive to perform the prayer while 

one is holding back from urinating or defecating. 
(O: If enough time remains to perform the prayer, 

the sunna is to relieve oneself first, even when one 

. 

fears missing praying with a group, since it 
diminishes one's awe and humility in prayer.) 

-Jt [£) Oj-Jcj f9.9 

siUi y* 

* 

. (L<—,> ^ 

f9.10 It is offensive to pray in the presence of 
food or drink one would like to have, unless one 
fears that the prayer’s time will end. 

It is offensive during the prayer: 

(1) to interlace the fingers; 

(2) to turn (N: the head when there is no 
need. As for turning the chest from the direction 
of prayer (qibla), it invalidates the prayer except 
when there is an excuse such as in extreme peril, 
or when performing a nonobhgatory prayer dur¬ 
ing a journey); 

^j\j^ j f f9.10 

* Z*/- CfT* ^ ^Jrt 

- (9 yuUn?! 

dJill y- j.\ ■■ill L_4 i a , "47-^i 

»XJt5 j J_*i ^1 j^t .^11 
j~y .J y iULJl ?j 

^ Jl <■ Jl J 

t* . % t «j 

c+fr j* v sf* 1 '-' 4 * 

/ * l4 .. „ 

t y*j *Ju £-*?j 09 

(3) to look to the sky; 


(4) to look at something distracting; 


(5) to gather one’s clothes or hair with the 
hand, tuck one’s hair under a turban, or wipe the 
dust from one’s forehead; 


(6) to yawn, though if it overcomes one, one 
should cover the mouth with the hand; 
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f9.11 The Prayer (Salat) 


(7) to exaggerate in lowering one’s head 
while bowing; 


(8) or to put one’s hands on the hips. 


19,11 It is offensive during the prayer to spit to 
the front of one or to the right. Rather, one should 
expectorate to the left, in the hem of one’s gar¬ 
ment , or under the foot (N: when one is praying in 
a desert or similar). (O: It is unlawful to spit in a 
mosque except into the left hem of one’s garment 
(N: or a handkerchief. The slight motions neces : 
sary to take out one’s handkerchief and return it 
do not harm, as they are inconsiderable).) 

■V-V-i j-4? 19.11 

V?-* J, f jL—; ir-^ Jr 

j oX 

ja ajjS ^ J, ^1 4j 

r** Vj Ji^ Cr-A 1 

• {*-J ^ ^ JjiJ-a 

THINGS OBLIGATORY IN PRAYER 

o'9waJl oL>l j 

f9.12 The prayer has conditions (def; f9.13), 
integrals (f9.14), main sunnas (f9.15), and ordi¬ 
nary' sunnas. 

ji—fjij ^ ^l 1 b P9.12 

d 4 9 i 

■ Lr-v 

THE CONDITIONS OF PRAYER 

bjjJ. 

f9.13 The prayer's conditions are eight: 

; LjLJ t‘9.13 

4 ® S ^ - ' — T ^ ’ I i M J. L 1 1 

(a) purification from minor and major ritual 
impurity (hadath and janaba) (A: through ablu¬ 
tion (wudu, def: e5) and the purificatory bath 
(ghusl, el 1) respectively, as well as from menstru¬ 
ation and postnatal bleeding by bathing after 
them); 

jj ^ ■ * v * i_) . j v r ,i< 

w-j 1 ——>b *> jj 

J*^b J^b \j+S±+}\ 

(b) that one be free of filth (najasa, el4) (A: 
in body, clothes, and place of prayer (f4)); 


(c) that one's nakedness be clothed (f5); 

- 

(d) that one be facing the direction of prayer 
(qibla, 16); 


(e) that one avoid the actions prohibited in 
prayer, ix. extraneous speech, eating, and exces¬ 
sive motion (f9.1-7); 
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What Invalidates, Is Offensive, or Obligatory in Prayer 


19.14 


(f) knowing or believing that the prayer’s 
time has come (f2); 

(g) knowing that the prayer is obligatory ; 

(h) and knowing how it is performed. 

Whenever one violates any of these conditions, 
one’s prayer is invalidated, such as; 

(1) (non-(a) above) when a state of ritual 
impurity occurs during the prayer, even if 
absentmindedly: 

(2) (non-(b)) when some filth containing 
moistUTe affects a garment during the prayer, but 
one does not immediately shed the garment; or 
when some dry filth affects it, but one throws it off 
with the hand or sleeve (O: since in that case one 
is supporting it and in contact with it (dis: 
f4,2(N:))); 


, puJli 

.0%^ uldk* IfL* i* J>-l 

i * - . u, * . i >> .. 1 

j i • JUj } A v 1 j *—« sii 

•i* ^ b-L* L fc*U 

ji J iJLxJ! 

.. <«< - » », 

• pit 

. . * t . -, ■- 

j>y y j-o J \ ,,$,»,«.>■ ji j _iipl 

w jJji *LJtiL 

- ^ •jyM s-*J 


(3) (non-(c)) when the wind discloses a part 
of one' nakedness and its cover gets beyond reach; 

(4) or (non-(g )) when one believes that some 
elements of the prayer arc obligatory and some 
are merely recommended, but does not know 
which are obligatory. 


One s prayer is not invalidated if one thinks 
that all the prayer’s parts are obligatory, ot{( 2 ) 
above) if one immediately sheds the garment 
affected by moist filth, brushes off dry filth, or((3) 
above) immediately re-covers one’s nakedness. 


THE INTEGRALS OF PRAYER 




19.14 The prayer’s integrals (rukn> pi. arkan) 
are seventeen; 

(a) the intention (def: f8.3); 


Sjj FU4 


(b) the opening Allafiu Akbar (f8.7); 

(c) standing (f8.27); 
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f9.15 


The Prayer (Saiat) 


(d) the Fatiha (f8/17); 

(e) bowing (fS.29); 

(f) remaining motionless a moment therein; 

(g) straightening back up after bowing 
(f8.31); 

i. 4 i h 4ty 

^ iji y !j , -ui 

. \j£* 

(h) remaining motionless a moment therein. 


(i) prostration (f8.33); 


(j) remaining motionless a moment therein; 


(k) sitting back (f8.36) between the two 
prostrations; 


(1) remaining motionless a moment therein; 


(m) the prayer's final Testification of Faith 
(Tashahhud) (f8.45); 


(n) sitting therein (f& ( 43); 


(o) the Blessings on the Prophet (Allah bless 
him and give him peace) after the pTayers final 
Testification of Faith (f8,45); 


(p) saying ‘‘as-Salamu 4 alaykum" the first of 
the two times it is said at the end of the praver 
(f8,47); 


(q) and the proper sequence of the above 
integrals. 


THE MAIN SUN NAS OF PRAYER 


£9.15 The prayer's main sunnas (A: meaning 
those which if omitted call for a forgetfulness 
prostration (def: fl 1)) are six: 

jif x it o w;b f9.15 

u ^ J* 

(a) the prayer’s first Testification of Faith 
(Tashahhud) (N: in prayers that have two); 


(b) sitting during it, 
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Supererogatory Prayer 


flO.O 


(c) the Blessings on the Prophet (Allah bless ; r) J> : r)j 

him and give him peace) after it (f8.45); W 

(d) the blessings on his family in the prayer’s 
final Testification of Faith (Tashahhud); 

(e) the supplication (f8.53) after bowing in 
the final rak'aof the dawn prayer (subh); 


(f) and standing therein. 


OTHER SUNNAS 




f9.16 All other parts of the prayer are ordinary 
sunnas (O: and missing one is not compensated by 
a forgetfulness prostration). 


j?y m ^S) ^ l-j f9.16 

. Of-J! Jj*** ji 


* 


flO.O supererogatory prayer 


gjkJl fio.o 


no. I The prayer is the best of the body's 
spiritual works (O: prayer referring to the pre¬ 
scribed prayer, and body excluding worship con¬ 
nected with the heart, such as faith in Allah, which 
is better than the works of the body), and 
supererogatory prayers are the best of voluntary 
spiritual works (O: though scholarly work in 
Islamic religious knowledge, meaning beyond 
what is obligatory to ensure the validity of one’s 
worship, is superior to nonobligatory prayer 
because it fulfills a communal obligation (fard ah 
kifaya, def: c3.2)). 

Supererogatory prayers that the Sacred Law 
stipulates be prayed in groups, such as the prayer 
on the two ‘Eids (f 19), the prayer at solar and 
lunar eclipses, and the drought prayer, are better 
than those it does not stipulate be prayed in 
groups, namely, all others besides these. But the 


sjAJi w’bL* flO. 1 

U-lJL £/-*** U j ;^*H 

. L^i\ L4JU0 * (dU 

y _J l.V Q 


^ oLdl aAs> 

• ( 

, * I ■* 

Si t-U 

St? ii f 


sunna rak‘as before and after the prescribed 
prayers (O: whether confirmed sunna (sunna 
muakkada, def: below') or otherwise) are 
superior to the group prayer that is sunna on the 
i nights of Ramadan (tarawih). 
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€ 10-2 


The Prayer (Salat) 


THE SUNNA PRAYERS BEFORE AND 
AFTER THE PRESCRIBED PRAYERS 



f 10.2 It is sunna to diligently perform the 
nonobligatory prayers that are offered before and 
after the prescribed ones. 

The optimal number of these is two rakas 
before the dawn prayer (subh), four before and 
after the noon prayer (zuhr), four before the 
midafternoon prayer ( k asr), two after the sunset 
prayer (maghrib), and two after the nightfall 
prayer(isha)- 

The confirmed sunnas (dis: c4.1) of these (O: 
confirmed (mu’akkada) meaning those which the 
Prophet (Allah bless him and give him peace) did 
not omit whether travelling or at home) consist of 
ten rak'as: 

U) two before the daw n prayer (subh); 

(2) two before and after the noon prayer 
(zuhr); 

(3) two after the sunset prayer (maghrib); 


<—llj f 1(3/2 

• jAS* 1^1 

4*1 iwJ .U* 

*£j+ r*J y. 

U* jUj ^ ^ 

fr-* 31 j-7» 

, w-' J 

CJj <ci»j 

f J 9 ^ ^ a 

J>-.L tAJ^i Uj , «lal U h JLiu j-fej 


(4) and tw^o after the nightfall prayer (isha). 


It is recommended to pray two rak‘as before 
the sunset prayer. 

The sunnas of the Friday prayer (juimi’a) are 
the same as those of the noon prayer (zuhr) 

(dis: w28.1). 

The time for the nonobligatory rak'as that 
come before prescribed prayers is that of the pre¬ 
scribed prayers. It is proper (adab) to pray such a 
sunna before the prescribed prayer, though if 
prayed after it, it is still a current performance (A: 
not a makeup, and one must intend it, for ex¬ 
ample, as the sunna before noon prayer (zuhr)). 

The time for nonobligatory rak'as that come after 
the prescribed prayer begins when one has per¬ 
formed the prescribed prayer and ends with the 
end of the prayer s time. 

WITR (THE FINAL PRAYER AT NIGHT) 

fl0.3 The minimal performance for wtr (lit. ^ L**, ^j^JI j_Jhi flU.3 

* odd number 1 ’) is one rak 4 a (O: even if one omits 
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Supererogatory Prayer 


fl0.4 


the sunnas after the nightfall prayer ('isha)). (A: 
A witr of at least three rak'as is obligatory (wajib) 
in the Hanafi school, and one should never 
omit it.) 

The optimal way is to perform eleven rak'as, 
and (O: if one performs more than three) one 
should finish with Salams (def: f8.47) after every 
pair. The least considered optimal is three rak'as, 
(O: and one separates them by) finishing two 
times with Salams (N: i.e. by finishing two rak'as 
with Salams and then performing the final rak'a). 
One recites al-Ala (Koran 87) in the first rak'a, 
al-Kafirun (Koran 109) in the second, and al- 
Ikhlas, al-Falaq, and al-Nas (Koran U 2, 113, and 
114) in the third. 

It is permissible to (n: serially) join all the 
rak'as of any witr prayer that has from three to 
eleven rak'as by finishing them once with Salams 
(O: in the final rak'a. In that case and also when 
one’s witr is only a single rak'a, one merely intends 
witr y whereas in other tvi/rs prayed in pairs (n: 
until one reaches the last one), one intends each 
pair as two rak'as of witr). 

When joining the rak'as of witr one may limit 
oneself to a single Testification of Faith 
(Tashahhud) (A: in the final rak l a), or may recite 
two Testifications, one in the last rak'a and one in 
the next to the last, and to thus recite two Testify 
cations is superior (A: if one separates the final 
two rak'as from one another by finishing the next 
to the last rak‘a with Salams (N: before praying 
the final rak'a by itself), for otherwise it is better 
to recite a single Testification, as making witr re¬ 
semble the sunset prayer (maghrib) is offensive). 
More than two Testifications (A: in a joined witr) 
invalidates the whole prayer. 
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110.4 The best time for witr is just after the 
sunna rak'as that follow the nightfall prayer 
(%ha), unless one intends to offer the night vigil 
prayer (tahajjud; to rise at night after having slept, 
to pray some nonobligatory rak'as), in which case 
it is best to pray witr after the night vigil prayer (A: 
provided that one usually manages to get up when 
one has made such an intention. If not, then it is 
better to perform witr after the sunnas of the 
nightfall prayer (isha)). 

When one has already performed witr t but 


> d 
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f 10,5 


The Prayer (SaJat) 


decides to pray the night vigil prayer (tahajjud), 
one performs the latter’s rak'as two by two, and 
there is no need to repeat the witr, or “make it an 
even number” by performing one rak'a before the 
night vigil prayer. However, it is recommended 
not to intend performing prayers between witr and 
dawn. 


Yj 'j lj 
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TARAWIH 




flC!.5 It is recommended to perform tarawih y 
which is twenty rak'as of group prayer on each 
night of Ramadan. (O: As well as being sunn a to 
pray tarawih alone, it is also sunna to pray it in a 
group.) One finishes each pair of rak'as with 
Salams. 

It is recommended to pray witr in a group 
after tarawih, unless one intends the night vigil 
prayer (tahajjud), in which case one should post¬ 
pone witr until after it. During the second half or 
Ramadan, in the last rak‘a (N: of witr), it is recom¬ 
mended to supplicate as one does in the dawn 
prayer (def: f8.53), and then one adds: “O Allah, 
we ask Your help, Your forgiveness, and Your 
guidance, fn You we believe, on You we rely, You 
we praise with every good, we are grateful to You 
and not ungrateful, and disown and abandon him 
who commits outrages against You. O AJJah, You 
alone do we worship, to You we pray and pros¬ 
trate, You we strive for and hasten to obey, hop¬ 
ing for Your mercy and fearing Your punishment. 
Truly, Your earnest punishment shall overtake 
the unbelievers/’ 

The time for witr and tarawih is between the 
nightfall prayer ("isha) and dawn. 
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THE MIDMORNING PRAYER (DUHA) 




fl0.6 It is recommended to pray the midmorn¬ 




110.6 


ing prayer (duha), which minimally consists of two 
rak‘as, is optimally eight rak'as, ancl maximally 
twelve. One finishes each pair of rak‘as with 
Salams. 

Its time is after the sun is well up until just 
before the noon prayer (zuhr). (O: The preferable 


*bi/1 1 )Lm O jLixT j 

or * t 

■ J* J-* —ej 

a 

J! JA 

b] J0>1' 


158 



www.islamicbulletin.com 


Supererogatory Prayer 


flO.7 


time for its performance is after a quarter of the 
day has passed.) 




fin. 7 When one misses (O: even intentionally) 
any supererogatory prayer that has a specified 
time, such as the two ‘Eids, duha, witr, or the sun- 
nas before and after the prescribed prayers, it is 
recommended to make it up at any lime after¬ 
wards. 

If one misses a supererogatory prayer that is 
contingent upon some passing event, such as the 
eclipse prayer, drought prayer, greeting the 
mosque, or the prayer for guidance (istikhara, 
def: f 10.12), one does not make it up. 
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THE NIGHT VIGIL PRAYER (TAHAJJUD) 




f 10.8 Supererogatory prayer at night is a con¬ 
firmed sunna (def: f 10.2(0:)), even if one can 
only do a little. Wholly supererogatory prayers (O: 
meaning those unconnected with a particular time 
or reason) at night are better than during the day. 

If one divides the night into six parts, the 
fourth and fifth part are the best for prayer. If 
divided in half, the second half is best. If divided 
into thirds, the middle part is best. Praying the 
entire night, every night, is offensive. 

It is recommended to begin one's night vigil 
prayers (tahajjud) with two brief rak‘as, to have 
intended the night vigil prayer before going to 
sleep, and not to make a practice of more prayer 
than one can regularly perform without harm to 
oneself, 

(A: It is sunna to recite the suras of the night 
vigil prayer sometimes aloud, sometimes to 
oneself.) 
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fl0.9 One (O: who is performing wholly 
supererogatory prayers, whether in the night or 
day) finishes every tworak'‘as with Saiams, though 
one may also: 


—tajj biLJj no.y 

y O ^ 1 jJ J VdkJ 1 : iittJi 
jl jp j* 


(1) join three or more rak'as by finishing but 
once with Saiams; 
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flO.10 


The Prayer (Salat) 


(2) pray a single supererogatory rak'a by 
itself; 

(3) recite the Testification of Faith 
(Tashahhud) every two rak k as (O: without finish¬ 
ing them with Salams), or every three, or every 
four, even if the Testifications of Faith grow very 
numerous (A: before finishing the series of rak'as 
with Salams). (N: This is if not praying witr (dis: 
f 103, end)); 

(4) or confine oneself to just one Testifica¬ 
tion of Faith (Tashahhud) in the final rak‘a (O; in 
which case one recites a sura in each of the 
rak'as and finishes with Salams after the above- 
mentioned final Testification of Faith), though it 
is not permissible to recite the Testification of 
Faith in every rak'a (O; without finishing with 
Salams). 

When one s intention (N: in a wholly 
supererogatory' prayer) is to perform a specific 
number of rak'as (O: four or more), then one may 
change one’s mind as to the number and pray 
fewer rak'as, or more, provided one changes the 
intention before (O: having added or subtracted 
any). Thus, it is permissible to intend four but 
finish after two, if one intends to subtract tw ? o, 
though it invalidates the prayer to purposely finish 
it after two without having made the intention 
to curtail the planned four rak'as. If one 
absentmindedly finishes w ith Salams, one goes on 
to complete the four and performs the forgetful¬ 
ness prostration (def: f'll) at the end. 


GREETING THE MOSQUE 


flO.10 It is recommended for whoever enters a 
mosque to greet the mosque by praying two rak'as 
each time he enters, even if many times within an 
hour. One is no longer entitled to pray it after sit¬ 
ting. It is accomplished anytime one enters a 
mosque and prays two rak'as, whether one 
intends merely performing two supererogatory 
rak'as, fulfilling a vow, the sunna rak’as before or 
after a prescribed prayer, the prescribed prayer 
alone, or the prescribed prayer together with the 
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Supererogatory Prayer 


f10.ll 


intention of greeting the mosque. 

(O: If one enters the mosque when one does 
not have ablution (wudu), it is sunna to say four 
times, “Allah is far exalted above any limitation, 
praise be to Allah, there is no god but Allah, Allah 
is greatest/’) 
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flO.ll It is offensive to begin any nonobligatory 
prayer, whether greeting the mosque, the sunna 
rak‘as before a prescribed prayer, or other, when 
the imam has begun the prescribed prayer or the 
muezzin has begun the call to commence (iqama). 
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THE GUIDANCE PRAYER (ISTIKHARA) 




f 10.12 (n: the translator has added the following 
text from Imam Nawawi’s Riyad al-salihin:) 

Jabir( Allah be well pleased with him) relates 
that "the Prophet (Allah bless him and give him 
peace) used to teach us the guidance prayer 
(istikhara) for all matters, as he would a sura of 
the Koran, saying: 

" ‘When a matter concerns one of you, pray 
two nonobligatory rak'as [dis: f8-20(5)] and say: 
“O Allah, I ask You to show me w r hat is best 
through Your knowledge, and bring it to pass 
through Your power, and I ask You of Your 
immense favor; for You are all-powerful and I am 
not, You know r and I do not, and You are the 
Knower of the Unseen. O Allah, if You know this 
matter to be better for me in my religion, liveli¬ 
hood, and final outcome [or perhaps he said, "the 
short and long term of my case’ 1 ), then bring it 
about and facilitate it for me, and bless me with 
abundance therein. And if You know this matter 
to be worse for me in my religion, livelihood, and 
final outcome [or perhaps he said, “the short and 
long term of my case 1 ’], then keep it from me, and 
keep me from it, and bring about the good for me 
whatever it may be, and make me pleased with it,” 
and then one should mention the matter at 
hand/ ” 

(Riyad al-salihin (yl07), 325-26) 
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flO-13 A nonobligatory prayer at home is 
superior to one performed at the mosque (dis: 
ffi-52). 


J* 



j ydi, fio.13 


f 10.14 It is offensive for one to single out the 
night before Friday (lit, ‘might of Friday/' i.e. 
Thursday night, since in Arabic the night of a 
given date comes before its day) as a special night 
for prayer. 


SJJ > Jvj flO, 14 

i ***t 


f 10.15 It is an offensive, blameworthy innovation 
(bid a. def: w29) to perform any of the following 
spurious prayers: 

(1) twelve rak l as between the sunset prayer 
(maghrib) and nightfall prayer (*isha) on the first 
Thursday night of the month of Rajab; 

(2) one hundred rak‘as in the middle of the 
month of S ha‘ban; 

(3) (O: two rak l as after each of three times 
of reciting Ya Sin (Koran 36) on the night of mid- 
$ha‘ban; 

(4) or the so-called prayer of ‘Ashura* on 10 
Muharram.) 


f 10.15 
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flLO PROSTRATIONS OF 
FORGETFULNESS, KORAN 
RECITAL, OR THANKS 


j -1) fll.O 

j&t JJj 


THE FORGETFULNESS PROSTRATION 


J-Q- ~h 


fll.l The two reasons for the forgetfulness 
prostration are nonperformance of something 
called for (O: such as a main sunna (f9.15)), or 
performance of something uncalled-for (O: such 
as absentmindedly adding a rak‘a to one's prayer). 


;jL—fll.l 
• (W 1 * **£j 5*L £) ei 


f l L2 (n: As for nonperformance,) if one misses 
an integral of the prayer (def: f9.14) and does not 


a Tfc. LSj j Ja 4?li f 1 1 .2 
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fl 1,3 


remember it until doing what comes after it, then 
one must (A; if still in the same rak‘a) go back to 
it, perform it and what comes after it, and (A: it is 
sunna to) prostrate for it at the end of one's prayer 
(O: provided one is not a follower. As for a fol¬ 
lower who misses an integral, he continues follow¬ 
ing the imam until the imam finishes with Salams, 
and then the follower rises alone and performs a 
makeup rak‘a. 

One is only obliged to reperform a missed 
integral (A: in the same rak‘a, i.e. when praying 
by oneself) if one's forgetfulness of it doesn't con¬ 
tinue (A: until the next rak'a). If one's forgetful¬ 
ness continues and one goes on to perform the 
integral (A: during the course of the subsequent 
rak'a) then the same integral (A: of the following 
rak'a) takes the missed integral's place (A; in 
which case the rak‘a containing the omission does 
not count and one does not return to it, but per¬ 
forms the rest of the prayer and then adds a 
makeup rak'a at the end, after which one per¬ 
forms the forgetfulness prostration before one 
finishes with Salams)). 
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ft I -3 (O: If there is a surplus action, such as 

when one absentmindedly goes from standing to 
prostration without having bowed, but then 
remembers, in such a case one stands up and 
bows, and performs the forgetfulness prostration 
(N; at the end of the prayer). This (N: having 
stood twice before bowing) is a surplus action. 

One does not prostrate for forgetfulness 
when there is no surplus action , as when one omits 
the final prostration of the prayer, but remembers 
it before one finishes with Salams and performs it, 
in which case one does not prostrate for it because 
there has not been an addition.) 


Jb«~ jfr oU j 4L* Otf o|) fll.3 

* 

, col* j c_L$j 

i ) cij 

. ^ .ul 


f 11.4 If one misses a main sunna (def: f9.15), 
even purposely, one performs a forgetfulness 
prostration. 

If one misses anything besides an integral or 
main sunna, then one does not prostrate for it. 


> U, fl 1.4 

, iibto 
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fl L5 One does not prostrate for (A: either in¬ 
tentionally or absentmindedly) doing an uncalled- 
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for action of the type which when done inten¬ 
tionally does tiot invalidate the prayer (O: such as 
turning the head, or taking one or two steps), 
though reciting a part or alJ of the Fatiha or Tes¬ 
tification of Faith (Tashahhud) at the wrong place 
in the prayer are exceptions to this, in that, 
although intentionally reciting them at the wrong 
place does not invalidate the prayer, it does call 
for a forgetfulness prostration. 











* > 

. oJl** 


f 11.6 One performs a forgetfulness prostration 
for unintentionally doing an uncalled-for action of 
the type which when done intentionally invali¬ 
dates the prayer (O: such as a small amount of 
extraneous speech), provided it is not the type of 
action whose unintentional performance also 
invalidates the prayer (O: such as much extrane¬ 
ous speech or action (def: f9)) (N: since doing it 
w'ould in any case invalidate the prayer and 
obviate the need for a forgetfulness prostration). 

Straightening back up after bowing (£8.31), 
and sitting between prostrations (f8.36) are two 
biief integrals. To intentionally make them 
lengthy invalidates one's prayer, though to do so 
abscntmindedly merely calls for a forgetfulness 
prostration. 

(A: An exception to this is standing at length 
after bowing in the final rak‘a of any prayer, as this 
does not invalidate the prayer even when done 
intentionally, and even if one does not supplicate 
therein.) 


jjJ JJj fll.6 
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fll.7 If one forgets the first Testification of 
Faith (Tashahhud) and stands up. it is unlawful to 
return to it. If one intentionally returns to it, this 
invalidates ones prayer (O: because one has 
interrupted an obligatory act (A: the integral of 
standing) for the sake of something nonobligatoxy 


fll.7 

. (Jill U»y cJkj t-U* 

j XpyM jl C| j\ 


(A: the main sunna of the first Testification of 
Faith (Tashahhud))). 

But if one returns to it absentmindedly or out 
of ignorance, one merely prostrates for it, though 
one must (O; interrupt the Testification of Faith 
that one has returned to, and) stand up as soon as 
one remembers. 

If one (A: has omitted the first Testification 
of Faith and started to rise, but) checks oneself 


p J-J ^1; aU 
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before standing and sits down again, this does not 
call for a forgetfulness prostration (O: as it is not 
a full surplus action (def: fli.3)). But if one inten¬ 
tionally rises and then returns to sitting after hav¬ 
ing been closer to standing, one’s prayer is invalid. 
If not (O: i.e. if one had not yet been that close, or 
had, but returned absentmindedly or in ignorance 
of its prohibition), it is not (O: invalid). 

The same applies to omitting the supplication 
of the dawn prayer (f8.53), where placing the 
forehead on the ground is as standing up is in the 
above rulings (N: that is, one may return to the 
omitted supplication as long as one has not yet 
completed one's (A: first) prostration). 
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f 11.8 When praying behind an imam who misses 
the first Testification of Faith (Tashahhud) by 
standing, the follower may not remain seated to 
recite it by himself (O: as this is a gross contraven¬ 
tion of his leadership and invalidates the prayer 
when done purposely and in awareness of its pro¬ 
hibition) unless he has made the intention to cease 
his participation in the group prayer and finish 
alone. 

But if the imam omits the first Testification of 
Faith (Tashahhud) and the foliower stands up 
with him, and then the imam sits down, it is unlaw¬ 
ful for the follower to follow' him therein. Rather, 
the follower should either cease his participation 
in the group prayer, or else remain standing and 
w r ait for the imam to rise before they continue the 
prayer together. If the follower intentionally sits 
back down when the imam does (O: knowing it is 
unlawful) then his prayer is invalid. 

If the imam is sitting for the 1’estification of 
Faith and the follower absentmindedly stands up, 
then he must sit again, in deference to his imam's 
leadership (O: because following him in what is 
correct takes priority over starling an obligatory 
integral, which is also why the latecomer to group 
prayer may omit both standing and reciting the 
Fatiha (n: to bow- when the imam bows, as above 
at fH. 15)). 
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fll.9 One does not perform the forgetfulness 
prostration w hen one is uncertain (A: i.e. does not 
know' or believe) that one did something that calls 
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for a forgetfulness prostration, or that one added 
a surplus integral, or did something uncalled- 
for, But if uncertain whether one omitted 
a main sunna (def: f9.l5), or performed the 
forgetfulness prostration, or whether one prayed 
three rak'as or four (A: and this includes being 
uncertain (N: i.e. not knowing or believing it 
probable) that one performed one or more of a 
rak*a $ integrals, since without all seventeen inte¬ 
grals (def: f9.14), the rak‘a remains unper¬ 
formed). then one proceeds on the assumption 
that one did not yet do it (O; returning to the orig¬ 
inal basis, which was that one had not done it) and 
one finishes with a forgetfulness prostration. 

When one's doubt (A: that one has per¬ 
formed an extra rak'a) is resolved before finishing 
the prayer with Salams, one also prostrates for 
forgetfulness because of the rak‘a one prayed 
while uncertain. which was presumed to have pos¬ 
sibly been extra (A: i.e, the final rak‘a, which one 
performed thinking it might be extra). But if per¬ 
forming it would have been obligatory in any case, 
as when one is uncertain during the third rak'a (A: 
of a four-rak'a prayer) as to whether it is the third 
or fourth rak'a (A: both of which would be 
obligatory for the prayer in any case), but one 
remembers during it that it is the third, then one 
does not prostrate for one’s forgetfulness, though 
if one did not remember which it was until rising 
for the fourth rak : a (A: which one presumed 
might be the fifth), one prostrates for forgetful¬ 
ness. (A: The same applies to prayers of less than 
four rak‘as.) 


P W-* P&j- J* J *0 J* 


i ..a*, jt T* ji 

tj* (Ji J jl ^ J* j' ^4-dl 

* * « ' . ... 

. as**-.j <J*dl y>j 

Jlj S] & 

1 JJlj Aji Us•>0 UJ L.Jfa 1 

P J* J* ^ kj 

JifLilojI i Jb*-lj p I4J jSx* 


f 11.10 The forgetfulness prostration, even if 
there are numerous reasons for it in one prayer, is 
only two prostrations. 


j j | -i> f l 1*10 
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f 11.11 If one comes late to a group prayer and the 
imam performs a forgetfulness prostration at the 
end of the group’s prayer, one performs it with the 
group, and once again at the end of one's own 


f 11.11 

jla . wiU' tf*- £1 j 


prayer. 

A follower does not prostrate for forgetful¬ 
ness when he makes an individual mistake (A: the 
imam did not make) while following (n: unless he 
omits an integral, as discussed above at 
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f 11.2(0:)), though he does prostrate if his mistake 
occurred before joining the group or after the 


.f 




Aj Jj 


imam finished with Salams. 

If the imam makes a mistake, even if it was 
before one joined the group prayer, then one must 
prostrate for it with the group out of deference to 
the imam's; leadership. If one does not, it invali¬ 
dates one's prayer. If the imam neglects to per¬ 
form a forgetfulness prostration, the follower 
does so anyw ? ay. 

I t one comes late to group prayer, absentmind- 
edly finishes with Salams with the imam, and then 
remembers (O: the rest of the prayer that one has 
to complete), one performs the remainder and 
prostrates for forgetfulness. 


^ J? 

*»—• jls . OLj wULL/ 

♦ i ■ 7 * 




U! 


(AJ^L 0 /y* <Jl S- U jjill .jl ) jS* 

■ —U — j Ijj !jJ 


111.12 The forgetfulness prostration is a sunna. It 
is performed before one’s final Salams, whether 
the reason is a surplus action or an omitted one. 

One is no longer entitled to perform it if one 
deliberately finishes with Salams before it, or 
absentmindedly finishes with Salams and there is a 
lengthy interval before one recalls that one was 
supposed to have performed it, though if this 
interval is brief and one wishes, then one may 
prostrate, and one has thereby returned to the 
prayer and must again finish it with Salams. 
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TFIH KORAN RECITAL PROSTRATION 




M1.113 To prostrate for recital of appropriate ver¬ 
ses of the Koran is sunna for the person reciting, 
listening, or merely hearing. 




LaU ii 


fll, 13 


fl 1.14 One prostrates for one's own recital if 
praying by oneself or if one is imam (O: but it 
invalidates one’s prayer to intentionally and with 
knowledge of its prohibition recite a verse for the 
purpose of prostrating during the prayer (N: if one 
prostrates therein), except for al-Sajda (Koran 32) 
recited in the dawn prayer (subh) on Friday. (A: 
Though if such a verse merely occurs in the course 
of one's prayer, as when one is reciting a particular 
sura containing it, one may prostrate)). But if 
cither of them prostrates upon hearing someone 
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else’s recital, it invalidates their prayer, 

A follower prostrates with his imam. The fol¬ 
lower’s prayer is invalid if he prostrates for his 
own recital, the recital of someone besides the 
imam, or prostrates without the imam, or does not 
prostrate when the imam does. 
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fll.15 There are fourteen prostration verses, two 
of them in al-Hajj (Koran 22). They do not include 
the prostration at Sad (Koran 38:24), which is a 
prostration of thanks, not of Koran recital, and is 
only performed outside of prayer* To purposely 
prostrate for it during the prayer invalidates the 
prayer. 
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fl 1.16 When one prostrates for reciting while in 
the prayer, it is recommended to say “Allahu 
akbar’' before prostrating and again when rising. 
It is obligatory to stand again after it (0: or to sit 
up again if performing a nonobligatory prayer 
seated) and recommended to then recite more of 
the Koran before one bows. 

When one prostrates for reciting while out¬ 
side of the prayer, it is obligatory to say an open- 
ing Allahu Akbar (O: and to finish with Salams. 
The four integrals of both the prostration of 
Koran recital (A: outside of prayer) and of the 
prostration of thanks are: 

(a) the intention; 

(b) the opening Allahu Akbar; 

(c) the prostration; 


jls o)L*a)I ^ fll ,16 

, »i ji . * 

Jl U-li fcijJlj ^ 

y oi jui ob) L*?u 

a.- i * *, 4. •* t . 4, 

• ^ji li—i ji w'Jwj 
* , • 

l/ydi ji j pjL-Jl j) 

s^JUbM 1 :ou J iULS'J 

JJtv I* jJU 

ijlfrte dJij j* u tj-* J *y 

y cjyi Jy-sj o jdi 

fj ±*a\j j/- jl jJj L-ill 

i i; . J j L^j 


(d) and the final Salams (A: which can only 
be performed in a sitting position). 

Whether in or out of the prayer, the things 
that invalidate a normal prayer invalidate the 
prostrations of recital or thanks, and the condi¬ 
tions of the prayer, i.e. ablution (wudu), clothing 
nakedness, the entry of the proper time—which is 
w hen the last letter of a prostration verse has been 
recited—facing the direction of prayer (qibla), 
and so forth, are also conditions of these prostra¬ 
tions). 
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It is recommended to say “Altahu akbar” 
when one prostrates and rises, though not ro recite 
the Testification of Faith (Tashahhud) therein. 


< , • 


f It. 17 If one delays the recital prostration past its 
time and the interval is brief (O: meaning less than 
the time of two brief, medium-length rak L as) then 
one isstill entitled to prostrate. If longer than that, 
one does not make it up. 

When one repeats a prostration verse within 
one sitting or within one rak'a and one has missed 
the prostration at its first mention, then it is 
accomplished by a single prostration (O: though if 
one prostrates for the first, one still prostrates for 
the subsequent times, as the reason to do so has 
been renewed). 
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f 11 * 18 When reciting the Koran, whether during 
the prayer or not, it is recommended to ask Allah 
for mercy at the verses mentioning mercy, and to 
seek refuge in Him (Ta k awwudh) at verses men¬ 
tioning punishment. 
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THE PROSTRATION OF THANKS 


^ 11 


fll.19 Whenever a manifest blessing appears in 
one’s life (O: such as a child, wealth, or prestige), 
it is recommended to prostrate out of thanks to 
Allah, and likewise when an affliction is averted 
(O: such as being saved from drowning, regaining 
health, or the reappearance of someone lost (A; 
or the death of a tyrant)), or when one sees some¬ 
one Allah has afflicted with disobedience or 
illness, though in the latter case one should 
prostrate in private (O: so as not to sadden the 
person). 

The prostration of thanks is the same as the 
Koran recital prostration outside of the prayer (O: 
regarding its integrals and conditions (def: 
ill.16)). It invalidates one’s prayer if performed 
during it. 
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fll-20 It is unlawful to prostrate without occa¬ 
sion merely to humble oneself to Allah to draw 


f jJj f 1 1.20 
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near to Him (O: because it is a reprehensible inno¬ 
vation (bid‘a, def: w29.3)). 

yu 

fl 1,21 The recital prostration’s requirements of 
facing the direction of prayer (qibla), purity, and 
clothing nakedness are the same as those of 
non obligatory prayers, 

* 

fl 1.21 
^ JAJi 

f 12,0 GROUP PRAYER AND 

THE IMAM 

l^> f 12,0 

GROUP PRAYER 


f!2.1 Group prayer is a communal obligation 
(def: c3,2) upon all male non travellers for the five 
: current prescribed prayers, such that the rite of 
the prayer be public, (O: In a small town, it is 
enough to merely gather somewhere and pray. In 
a city, the prayer must be held in public places 
such that the manifestations of obedience to 
Allah’s command are evident. If held in houses 
where the rite of prayer is not public, the obliga¬ 
tion remains unfulfilled (A: though a house with a 
sign on it is sufficient).) 

<>■ J j* fl2.l 

Jj J l -^ 1 —*1 ^ Jl 
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• {J*'/& (J i 

112.2 Group prayer is sunna for women, travel¬ 
lers, and for makeup prayers in which the imam 
and followers are performing the same type of 
prayer; though it is not sunna for a follower’s 
makeup prayer to be performed behind an imam’s 
current prescribed prayer, or for a makeup 
prayer to be performed behind a different type of 
makeup (O: such as a follower making up the 
noon prayer (zuhr) behind an imam who is making 
up the midafternoon prayer (‘asr)). 

JJ fl2.2 

. (jry^- wib- j4^S) r 7 -j 

f 12,3 It is personally obligatory to perform the 
hriday prayer Qumu'a) in a group (A: for every 
male Muslim who is not travelling). 

fll.3 
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f 12.4 The group prayer for which the demand is 
the strongest is the dawn prayer (subh), then the 
nightfall prayer (‘isha), and then the midafter- 
noon prayer (‘asr). 

The minimal number of people for a group 
prayer is an imam and a follower. 

It is best for men to perform group prayer at 
the mosque (O. as the act of going to the mosque 
makes the group prayer evident). The best 
mosque in which to pray is the one with the most 
people. If there is a nearby mosque attended by 
few people, then it is better to go to a distant one 
attended by more, unless the imam there commits 
reprehensible innovations (buTa, def: w29.3), is 
immoral, does not consider one of the integrals of 
the prayer to be an integral (n: though this does 
not matter if it is the result of the imam's following 
a different school of jurisprudence, as below at 
fl2.29(N:)), or if one’s going to the farther 
mosque will make group prayer impossible at the 
one nearby (A: as when one is one of the only two 
people who arc likely to come), in all of which 
cases it is better to pray at the nearby mosque. 

It is better for women to pray at home than at 
the mosque (A: whether they are young or old). It 
is offensive for an attractive or young woman to 
come to the mosque to pray (O; or for her hus¬ 
band to permit her), though not offensive for 
women who are not young or attractive when this 
is unlikely to cause temptation. (N: The author's 
words here must be interpreted in the light of the 
following details: If a woman’s going to group 
prayer or elsewhere will definitely lead to tempta¬ 
tion between the sexes, it is unlawful for her to go. 
If such temptation can be definitely prevented, 
her going to attend group prayer remains sunna, 
as is attested to by the hadiths that have reached us 
on the subject. If temptation is feared but not cer¬ 
tain to occur, her going becomes offensive. 
Whether such temptation is likely to occur is 
something that differs with different times, places, 
and people. An old woman is not like a young one, 
nor a righteous society like one in which tempta¬ 
tion between the sexes is the rule: nor is a special 
prayer place set aside for women at a mosque like 
a prayer place which they share with men. This is 
why ‘A isha (Allah be well pleased with her) said, 

'‘Had the Prophet (Allah bless him and give 
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f 12.6 


The Prayer (Salat) 


him peace) seen what women do now, he would 
have forbidden them the mosque as the women of 
Bani Isra’il were forbidden/’ 

a hadith reported by Bukhari and Muslim. 

The temptation between the sexes whose 
occurrence is to be feared when they intermingle 
is of various degrees, the least of which is a per¬ 
son's appreciating and admiring the other, then 
being attracted to and enamored with the other, 
and finally, those indecencies which are not hid¬ 
den from anyone, Islam is eager to eliminate evil 
at its inception and extirpate temptation from its 
outset, and the word of Allah Most High, 

“Tell believers to lower their eyes and to 
guard their private parts” (Koran 24:30), 

explains both the starting point and final outcome 
of the temptation of men through women and the 
temptation of women through men.) 


f 12,5 There is no demand to go to group prayer 
(O: whether communally obligatory (dis*. f12.I), 
personally obligatory (f!2,3) s or sunna (f 12.2)), 
when there is a valid excuse not to, such as: 

(1) hardship due to rain or snow that soaks 
clothing: 

(2) hardship due to heavy mud (O: from get¬ 
ting soiled or slipping when walking through it); 

(3) (O: severe) winds at night (O: or dawn); 

(4) severe heat or cold (O: because of the 
hardship of moving in them, and likewise intense 
darkness at night, which is an excuse not to 
attend); 

(5) being in the presence of food or drink 
that one wants to have (O: as they obviate the awe 
and humility befitting the prayer. One should eat 
enough to take the edge off one's hunger (A: and 
then go to join the group)); 

(6) holding back from going to the toilet or 
breaking wind (O: as one should relieve oneself 
first, even if one fears missing the group prayer); 
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Group Prayer and the Imam f 12.6 


(7) hazard to one’s person; 

(8) hazard to one's property (Or from theft 
or seizure, whether it belongs to oneself or to 
another whose property one is obliged to protect. 
It also includes bread one has put in the oven that 
would burn if one were to leave and attend the 
prayer); 

(9) hardship from an ailment (O: even when 
one is able to attend, if it entails a hardship 
comparable to that of walking in the rain. If one is 
suffering from a slight indisposition such as a 
toothache or the like, it is not an excuse); 

(10) taking care of a sick person (O: who 
would suffer harm if one left to pray, whether a 
relative, friend, or total stranger) or taking care of 
someone ill who is strongly attached to one's stay¬ 
ing with him; 

(11) the death of a relative, friend, (O: or 
spouse); 

{12) fear of missing the impending departure 
of the party one intends to travel with; 

(13) having eaten something with a bad odor 
(O: such as raw onions or garlic, though not if 
cooked, as this eliminates the smell); 

(14) or fear of meeting someone who will try 
to collect a debt one owes him and one is unable 
to pay. 

(O: The demand for group prayer is not 
eliminated by other than the above excuses.) 
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f!2.6 It is a condition of a valid group prayer 
that the follower intend to follow the imam (O: 
whether at the opening Allahu Akbar or thereaf¬ 
ter). If the follower neglects to do so, his prayer is 
as if he had performed it alone. It invalidates one's 
prayer to purposely omit the intention to follow 
the imam while at the same time praying behind 
him and following his motions by awaiting them at 
length, though awaiting them shortly or perform¬ 
ing one's own prayer simultaneously with his does 
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f 12.7 


The Prayer (Salat) 


not invalidate it. 

It invalidates one's prayer to take a follower 
as one's imam when the follower is concurrently 
praying behind an imam (0: though if his imam 
finishes with Salams and the follower is still pray¬ 
ing, he may then be taken as one's imam). 


cJJa- XjlAal JU' ^jJcii jJj 
.W 
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112.7 The imam intends leading the prayer as 
imam. If he neglects this intention then his own 
prayer counts as if he had prayed alone (N: though 
his followers’ prayer counts as a group prayer), 
the imam having lost the reward for praying in a 
group. 

In the Friday prayer (jumu'a), it is a neces¬ 
sary condition for the prayer’s validity that the 
imam intend leading as imam. 
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f 17.8 When going to a group prayer T it is recom- 
mended to walk with tranquillity. (O: It is sunna 
not to gambol about, speak of disapproved things, 
or engage in acts which are offensive in the prayer 
itself, such as looking right or left.) 

It is recommended to diligently seek the 
spiritual merit of being at the group prayer's open¬ 
ing Allahu Akbar. meaning that one says it just 
after the imam does. 
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f 12.9 If one has begun a nonobligatory prayer 
when the call to commence (iqama) is given, one 
should finish it before joining the group, as long as 
one does not fear the group will finish before one 
can join them. If afraid they will, then one inter¬ 
rupts the nonobligatory prayer to join them. 

If one has begun praying a prescribed prayer 
alone and the call to commence (iqama) is given 
for a group prayer, it is recommended to turn 
one's prayer into a supererogatory prayer of two 
rak^as, and pray the prescribed prayer with the 
group. Were one to merely change one’s intention 
to that of follow ing their imam, it would count as a 
valid group prayer for one, but it is offensive. In 
such a case if one reaches the end of one’s prayer 
before the group, one may either wait for them to 
finish with one while sitting in the final Testifica¬ 
tion of Faith (Tashahhud), or else finish with 
Salams as soon as one reaches the end of one’s 
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02.10 


prayer. (O: One may not follow the imam in what 
is in excess of one’s own prayer.) 




fl2.10 It is permissible to start praying with a 
group, and then cease one’s participation in pray¬ 
ing with them (A: by a silent intention) and finish 
one's prayer alone, though this is offensive when 
there is no excuse. (O: It is not offensive to do so 
when there is an excuse, such as being ill, or 
unable to endure the imam’s lengthy Koran recital 
because of weakness or having business to attend 
to (N: or a pressing emergency),) 
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i 12.11 When one arrives late to a group prayer in 
which the imam is already bowing, it is obligatory 
for one to say the opening Allahu Akbar while 
standing upright, after which one says a second 
Allahu Akbar before one bows to join the group 
(O: though if one only says it once, intending the 
opening Allahu Akbar thereby, then omitting the 
second Allahu Akbar of bowing does no harm, as 
it is sunna). If any part of one's opening Allahu 
Akbar occurs when one is not standing upright 
(def: f8.27) v one's prayer is invalid. 

A latecomer is considered to have performed 
the rak‘a if he manages to say '“Allahu akbar,” 
bow, and remain motionless a moment therein 
before the imam straightens up beyond the defini¬ 
tional limit of bowing (tS.29). If one is uncertain as 
to whether the imam straightened up past the 
limits of bowing before one reached that position, 
or whether it was after, then one has not per¬ 
formed the rak*a (O: as one assumes, when uncer¬ 
tain. that one had not yet reached it). Nor does the 
rak'a count for such a follower when it does not 
count for the imam, such as when the imam nul¬ 
lifies his ablution (wudu), or has overlooked 
something impure on his person, or has mistak¬ 
enly added a fifth rak L a to his prayer. 

If one does not join the group until the imam 
has straightened up from bowing, or thereafter, 
then one foliow$ his motions, saying “Allah 
akbar ’ with him and repeating “Subhan Allah' 5 
and the Testification of Faith (Tashahhud) when 
he does, even when this does not correspond to 
the rak'a in which one’s own Testification of Faith 
would be if one were praying alone. 
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The Prayer (Saiat) 


If one joins the group just as the imam is pros¬ 
trating or sitting in the final Testification of Faith, 
then one prostrates or sits with him (N: after hav¬ 
ing recited one’s opening Allahu Akbar while 
standing) without (A: a second) Allahu Akbar 
(O: though one docs say “Subhan Allah” in pros¬ 
tration and recite the Testification of Faith with 
the imam, in deference to his leadership), 

If the final Testification of Faith of the imam 
coincides with one's own first Testification, then 
when the imam finishes with Salams, one stands 
up with an Allahu Akbar to finish one’s prayer: 
though if the imam's final Testification does not 
coincide with one’s first Testification, one rises 10 
finish without an Allahu Akbar. 
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f 12.12 Whenever one joins the group before the 
imam finishes with Salams, one has attained the 
merit of the group prayer, (N: But it is less than 
the merit of praying with the group from the 
beginning or joining them in the middle, though 
joining them at the end is better than praying 
alone,) 
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ft2.13 The rak'as one performs before the imam 
finishes with Salams are the first rak‘as of one’s 
prayer, and those performed after the imam 
finishes are the last. Hence, if the imam performs 
the dawn prayer's supplication (def: f8.53) in the 
rak 4 a in which one joins the group, one repeats it 
in one’s own second rak‘a. 
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112.14 It is obligatory for one to follow' the 
imam's leadership in prayer actions, such that 
each of one’s movements begins after the imam 
begins it and before he finishes (N; the following 
integral). (O: It is highly desirable that) one fol¬ 
lows the imam’s spoken integrals in the same way, 
with the sole exception of saying '‘Ameen” (def: 
ftk 19), which should be simultaneous with his. 

It invalidates one’s prayer to say one’s open¬ 
ing Allahu Akbar simultaneously with the imam, 
or to be uncertain as to whether one did so or not. 
It is offensive to perform some other pari of the 
prayer simultaneously with the imam, and one 
thereby loses the merit of group prayer. 
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Group Prayer and the Imam 


fl2.15 


GETTING AHEAD OF THE IMAM 

fl2. IS It is offensive to proceed to an integral 
ahead of the imam, as when one bows before he 
does, and one is recommended to return to follow¬ 
ing him. 

(N: An ‘'integral" in rulings concerning the 
person who gets ahead of the imam or lags behind 
him refers to integrals that are physical actions, 
such as standing, bowing, straightening up, pros¬ 
trating, or sitting up between prostrations. It does 
not refer to spoken integrals such as reciting the 
Fatiha, or to remaining motionless for a moment 
in the various positions.) 

it is unlawful, though it does not invalidate 
the prayer, to completely finish an integral before 
the imam comes to it, as when one bows, 
straightens up, and then waits for him to 
straighten up. 

It invalidates one’s prayer to completely 
finish two integrals before the imam does, if one 
does so intentionally (O: and knowing it is unlaw¬ 
ful), If one does so absentmindedly (O: or in 
ignorance of its prohibition), it does not invalidate 
the prayer, but the rak'a does not count (O: and 
one must add an additional rak'a after the imam 
finishes with Salams). 

LAGGING BEHIND THE IMAM 

fl2.16 If there is no excuse (def: below), it is 
offensive to lag behind the imam until he com¬ 
pletely finishes an integral (def: f J 2.15(N:)) ahead 
of one, and it invalidates one's prayer to lag 
behind the imam until he finishes two integrals. 

If the imam bows and straightens up while 
(N: without excuse) one has not yet bowed, it does 
not invalidate one’s prayer until the imam actually 
begins going down towards prostration and one 
still has not bowed (O: since tagging means that 
the imam has finished two integrals before the fol¬ 
lower has reached the first of them). This invali¬ 
dates one’s prayer even before the imam reaches 
prostration, as he has completed two integrals. 


fl2.17 When one lags behind the imam fora valid 
reason, such as one’s slow recital (O: the imam 
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H2.18 


The Prayer (Salat) 


being fast in his recital) due to one’s inability (A; 
whether natural inability or being a non-Arabic* 
speaker), not merely to unfounded misgivings 
(waswasa, def: s3.3), and the imam bows, then it 
is obligatory for one to finish the Fatiha (O: one is 
not entitled in such a case to simply omit the rest 
of the Fatiha and bow with the imam, as a 
latecomer is entitled to do (dis; f8.15. third par.)), 
after which one rapidly performs the elements of 
the prayer to catch up with the imam, provided the 
imam is not more than three (O: long) integrals 
ahead of one. (O: Long excludes the integrals of 
straightening up after bowing and sitting between 
prostrations, which are short- Rather, the imam's 
being three integrals ahead of one means he has 
bowed, prostrated once, and begun the second 
prostration, while the follower still has not 
bowed.) 

If one is further behind than that (O; as when 
he has started to stand up while one is still standing 
for recital), then one follows from where one is 
(N: the number of rak'as one has done) and per* 
forms the ones missed after the imam finishes with 
Salams. 


f 12.18 When the imam is bowing or in the final 
Testification of Faith (Tashahhud), and becomes 
aware of someone coming to join the group 
prayer, it is recommended that he wait for the 
latecomer (N: so the rak*a counts for him if they 
are bowing, or so the group prayer counts for him 
if they arc in the final Testification of Faith), pro¬ 
vided: 

(a) that the person has entered the mosque 
or place of prayer; 

(b) that the wait is not excessively long: 

(c) and that the imam's intention is obedi¬ 
ence to Allah, not to give distinction or honor to 
the latecomer, such as by waiting for the noble but 
not the lowly. 

Waiting for a latecomer is offensive in other 
than bowing and the final Testification of Faith, 
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Group Prayer and the Imam 


02.19 


ft 2.1.9 When a mosque has an imam assigned to it 
(O: by the person in charge of the mosque, or as a 
condition of an endowment (waqf, def: k30)), and 
the mosque is not in a busy location, it is offensive 
for another to commence the group prayer with¬ 
out the imam's permission (O: because the 
imamate is his, no one else's, and because of the 
alienation and hurt feelings it involves). It is not 
offensive for another to do so in a mosque at a 
busy location or one to which no imam has been 
assigned. 
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f!2.20 When one has already performed one's 
prescribed prayer alone or in a group, and finds 
another group prayer being performed, it is 
recommended to repeat one's prayer with them, 
intending the obligatory prayer, (A: The first ful¬ 
fills one's obligation of the prescribed prayer, but 
one intends repeating, c.g., the noon prayer 
(zuhr),) Its reward is that of a supererogatory 
prayer. 
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f 12.21 The imam is recommended to keep his 
recital of the sura brief (O: not necessarily the 
absolute minimum, but not the maximum desir¬ 
able for someone praying alone). 

When leading a group composed solely of 
those who do not mind lengthy prayers, he is 
recommended to lengthen the recital. 

(O: The imam should not prolong the recital 
when he does not know how everyone feels, and 
of those present some generally prefer lengthy 
rak as and some do not, or when praying in a 
mosque at a busy location where people often join 
the prayer after the imam has begun.) 
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fl2.22 When the imam stops reciting the Koran 
because of uncertainty, it is recommended for the 
follow er to remind him of what comes next. (N: 
When he docs not stop but merely hesitates, the 
follow er does not remind him, so as not to fluster 
him.) If the imam forgets an invocation (dhikr), 
the follower says it so the imam can hear. If he 
forgets an action, the follower should remind him 
of it by saying “Subhan Allah” (n: with the inten¬ 
tion of invocation, as at f9.4(0:)). If the imam 
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1T2.23 


The Prayer (Salat) 


remembers having missed the action, he performs 
it. But if he does not remember having missed it, 
it is not permissible for him to perform it just 
because the followers or others are reminding 
him, even if they are numerous, (A: The more 
reliable opinion is that if their number reaches 
four or more, he must act upon it.) 


f 12.23 If the imam omits an obligatory element of 
the prayer (O: and does not return to it and per¬ 
form it), then it is obligatory for the follower to 
cease his participation (def: f 12.10) in the group 
prayer. 

If the imam omits a sunna that the follower 
cannot add without considerably lagging behind, 
such as the first Testification of Faith 
(Tashahhud), then it is unlawful for the follower 
to perform the missing sunna (O: rather, he must 
follow the imam). If he performs it anyway (O: 
intentionally and knowing it is unlawful), it invali¬ 
dates his prayer, though he is entitled to cease his 
participation in the group prayer to perform the 
sunna in the course of finishing his own prayer 
alone, If the sunna omitted by the imam can be 
done without much of a lag, such is sitting briefly 
before rising for a new rak*a (def: t'8.40), then the 
follower may add it without ceasing his participa¬ 
tion in the group. (O: This also applies to when the 
imam omits the dawn prayer’s supplication 
(f8.53). which the follower may perform it he can 
catch up with the imam before the imam lifts his 
head from the second prostration, though if the 
imam lifts his head before the follower has pros¬ 
trated even once and the follower has not 
intended to cease his participation in the group 
prayer, then the follower's prayer is invalid.) 
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f 12.24 Whenever the imam ceases his prayer 
because of his ablution (wudu) being nullified, or 
another reason, he may choose a successor to 
finish leading the prayer, provided the successor is 
eligible (def: f 12.27) to lead the group. If the 
group performs a w hole integral (fl2,15(N:)) after 
the imam has stopped leading, then he may no 
longer choose a successor. 

Any follower may be picked as the successor 
(O: even if he came late to the group prayer). If a 


f 12.24 

,. * * * * . , n 

■! *X> * —_j1 
oU , «Jufc i-UV 

JJ li*i 

*1 jl>- U/b jbf jli 
* t * * 

. L«>l j* ‘-b—") LflUx 


180 




www.islamicbulletin.com 


Group Prayer and the Imam 


f 12,25 


latecomer, he leads the group beginning at the 
same point in the prayer where the imam left off. 
When he finishes leading them in their prayer, he 
stands (O: lo finish his own), and indicates to 
them to cease following his leadership, ot better 
yet, indicates for them to remain waiting for him 
(A; in their final Testification of Faith 
(Tashahhud)) until he comes to it after finishing 
his own rak‘as. If he does not know which rak‘a 
the imam was in, then he should observe (O: by 
looking left or right to see if the followers are sit¬ 
ting or) whether they arc ready to rise. If they are 7 
he rises, and if not. then he sits in a Testification of 
Faith. 

It is permissible for the successor to be some¬ 
one who has not been praying with the group, pro¬ 
vided he is picked in the first or third rak'a (if the 
prayer has four rak'as), though he may not be 
picked in the second or fourth rak‘a (A: because 
the order of the person’s prayer will not corres¬ 
pond to theirs, for such a person is not committed 
to the imam’s order). 

The followers need not intend to follow the 
successor. They may each simply break off and 
finish alone. If the imam chooses someone but 
they put forward someone else, their choice take* 
precedence. 
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THE IMAMATE 




ft 2,25 The one with the best right to be imam (N: 
in order of preference, when there is a disagree¬ 
ment) is: 

(1) the most learned in Sacred Law (A: i,e< 
the rulings concerned with prayer) (O: even if he 
has not memorized any of the Koran except the 
Fatiha, since the need in prayer for knowledge of 
its rules is practically unlimited, while the only 
Koran recital required is the Fatiha); 
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(2) he who has memorized the most Koran; 


(3) the most godfearing (O: because leading 
the prayer is an emhassage between the servant 
and Allah Most High, and best befits him most 
honored by Allah); 
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(4) he who has been a Muslim longest; 

(5) the noblest in lineage; 

(6) he with the best life history or reputation; 

(7) the cleanest in person and clothes; 

(8) he with the best voice; 

(9) and the most handsome. 

When only one of the above is present, he is 
chosen. If all people present or some of them pos¬ 
sess one or more of these characteristics, then 
someone from the first of the list takes priority 
over those listed after him. If two are equal and 
each insists on being the imam, they draw lots. 

(N: It is permissible for a less qualified person 
to lead, even when a better qualified one is 
present.) 

The imam assigned to a mosque or a person 
living in the house where the prayer takes place, 
even if only renting, takes precedence over 
everyone on the list, from the most learned on 
down, though he may select anyone else he wishes 
to lead the prayer. The sultan and those under 
him, of Islamic judges, regional governors, and so 
on, take precedence over even the imam of the 
mosque, the householder, and others. 

The following take precedence even when 
the latter is more learned in Sacred Law: 

(1) a nontraveller over a traveller; 

(2) an upright person (def; o24.4) over a cor¬ 
rupt one; 

(3) and an adult over a child. 

A sighted and a blind person are equally eli¬ 
gible to lead the prayer. 
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f 12.26 It is offensive for someone to lead a group 
at prayer when most of the group dislike him for a 
reason recognized by Sacred Law (O: such as 
wrongdoing, not taking precautions against filth 
(najasa), having a blameworthy income, keeping 


j* L“ w 0 rjn Oi f 12.26 


r -u.jl 

ji ZajmJiA Llycd ^pIaj jl i. 



182 




www.islamicbulletin.com 


Group Prayer and the Imam 


£12.27 


the company of oppressors or the immoral, and so 
forth. If a minority dislike him. it is not offensive, 
for nobody lacks someone who dislikes him). 
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f 12.27 It is not permissible (O: or valid) to follow 
an imam who is non-Muslim, insane, in a state of 
ritual impurity (def: e7, clO), or who has filth 
(najasa) on his clothing or person, or is a woman 
leading men, or someone who omits or mis¬ 
pronounces tdef; f8.18) a letter of the Fatiha lead¬ 
ing someone who knows it, or a mute, or someone 
who slurs the words so the letters are indistinct 
from one another, or someone with a lisp. 

If after the prayer one finds out that the imam 
was one of the above, then one must make up the 
prayer, unless the imam had filth upon him that 
was concealed, or he was in a state of ritual impur¬ 
ity (N: in which cases one need not make it up). 


f 12.28 The group prayer is valid: 

(1) when the imam is performing a 
supererogatory prayer and the follower is per¬ 
forming a prescribed prayer, or vice versa; 

(2) when the imam is performing the noon 
prayer (zuhr) and the follower is praying the dawn 
prayer (subh) (A: i.e. w hen the type of prayer dif¬ 
fers), or vice versa; 

(3) w'hen the imam is praying while sitting 
and the follower is praying standing, or vice versa; 

(4) and when the imam is performing a 
makeup prayer and the follower is performing a 
current one, or vice versa, 

(n: But a person shortening his prayer 
because of travelling may not pray behind an 
imam who is performing the full number, as at 

05.8(0.) 
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f 12.29 It is valid for a Shafi l i to follow the leader¬ 
ship of an imam who follows a different school of 
jurisprudence whenever the follower is not certain 
that the imam has omitted an obligatory clement 
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of the prayer, though if certain the imam has omit¬ 
ted one, it is not valid to follow him. The validity 
is based solely on the belief of the follower as to 
whether or not something obligatory has been 
omitted. 


. jlxufrU 
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(N: One should mention the position of the 
Malikis and Hanbalis here, which is that the crite¬ 
rion for the validity of following the imam is the 
imam's school of jurisprudence, such that if his 
prayer is valid in his own school, it is permissible 
to follow him as imam. How close this is to the 
spirit of the Law, which strives for Muslim unity.) 
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fl2;30 It is offensive to take an immoral person 
(def: o24.3(A:)} as imam (O: because he might 
not be concerned about the things that are obligat¬ 
ory in the prayer), or someone who stutters over 
the letter f or the letter t, or who makes inconse¬ 
quential mistakes in the Arabic vowelling(C); that 
do not change the meaning). 
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RULES AND CONDITIONS OF FOLLOWING 


Ifcblj IjJsti bjsl 


f 12.31 When there are two or more male follow¬ 
ers, it is sunna for them to stand behind the imam. 
A single male follower stands on the imam's right, 
and if a second follower arrives, the newcomer 
stands to the imam’s left and says his opening 
Allahu Akbar, after which the two followers 
move back (O: little by little), If they cannot move 
back (O: for lack of room) then the imam moves 
forward. 
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f 12.32 When there are men, hoys, and women 
present, the men form the front row or rows, then 
the boys, and then the women. (A: This is also the 
rule for husband and wife: the wife prays in a sepa¬ 
rate row behind the husband.) 

(O: If the men’s back row is incomplete, it 
should be completed with boys (A: and a 
latecomer may not remove the boys to make a 
place for himself unless they are directly behind 
the imam). Those w r ho form a new row behind a 
row that is incomplete do not attain the merit of 
group prayer.) 


jLj^j j . . * %> - jjj f 12.32 

m |pJ f « l ,... j 

Jkfjll IJ^J) 

jl— v ^i)b » J—'il j wLoJt 

iUii . p 4 J i » 

L JJ ui>j bj ipUjJl 

. (obi 


184 




www.islamicbulletin.com 


Group Prayer and the Imam 


f 12.33 


A woman leading women in prayer stands in 
the middle of their first row. 


f 12.33 It is offensive for the imam’s place to be 
higher or lower than the followers 1 unless the 
imam wishes to teach the followers the actions of 
prayer. If the imam and follower arc not in a 
mosque, it is obligatory that part of the imam's 
body be level with part of the followers when both 
are of average height. 


f 12.34 A latecomer to a group prayer who docs 
not find a place in the last row should stand behind 
it, begin his prayer with the opening Allahu 
Akbar, and then indicate to someone in the row to 
stand with him, by drawing him back; and it is 
recommended that the person selected cooperate 
by stepping back (A: this is only if the latecomer 
docs not expect anyone else to come). 


f 12.35 The follower’s prayer is invalid if his heel 
is farther forward than the imam's. (O: He should 
be farther back than the imam’s heel, even if only 
a little, but not more than 1.44 meters, for other¬ 
wise the merit of group prayer is lost (A: i.e. unre¬ 
warded, though not legally invalid).) 


f 12.36 Whenever an imam leads a follower in a 
mosque, the group prayer is valid no matter if they 
are at a distance from each other, and no matter 
whether they arc in the same chamber or not. as 
when one of them is on the roof (even if the door 
is closed) and the other is in the mosque's well, 
provided that (O: both places open onto the 
mosque, and that) the follower can know when 
the imam is performing the motions of the prayer, 
whether by seeing the imarn, or hearing his 
backup man (mubatligh. the person who repeats 
the imam's Allahu Akbars and Saiams in a loud 
voice so people can hear). 

Multiple interconnected mosques opening 
onto each other arc considered as one mosque (O: 
and so are the mosque’s outer courtyards, even 
when there is a walkway between the courtyard 
and mosque). 
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MAXIMAL DISTANCES BETWEEN 
THE IMAM AND FOLLOWERS 




112.37 When the imam and follower are not in a 
mosque, but are in an open expanse such as a 
desert or large house, their group prayer is valid as 
long as the distance between them docs not 
exceed approximately 144 meters. If farther apart 
than this, their group prayer is not valid. If there 
arc rows of people behind the imam, this distance 
is the maximum that is valid between each row and 
the one in front of it, even if there are miles 
betw een the imam and the last row, or a fire, river 
that would have to be swum to reach him, or busy 
street between them. 

If the imam is in one building and the follower 
in another, such as two houses, or if there is a 
house, inn, or school where the imam is in a 
courtyard and the follower is under a covered 
porch, or vice versa, then the maximum allowable 
distance is the same as for outdoors (def: above), 
provided that there is nothing between the imam 
and follower that obstructs passage to the imam, 
such as a latticework window (O: and provided 
that there is nothing that prevents the follower 
from seeing him, such as a closed door). 

The group prayer is valid when the imam is in 
a mosque and the follower is in an adjoining space, 
provided that there is 144 meters or less between 
the follower and the edge of the mosque, and that 
between the follower and the mosque there is not 
a barrier lacking a breach in it, breach meaning, 
for example, when the follower is standing before 
a wall s open gate. If such a person s group prayer 
with the imam is thus valid, then the prayer of 
those behind him or in the row with him is also 
valid, even when (O: these others are numerous, 
and) the group extends beyond the area fronting 
the gate, Such a person’s group prayer is not valid 
if he turns from the gate, or if the wall of the 
mosque, a window, or a closed door (locked or 
not) lies between him and the imam. 
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1:13.0 TIMES WHEN THE PRAYER 

IS FORBIDDEN 

fl 3.0 

fl3.1 (O: The rules below apply to prayers that 

are wholly supererogatory, i,e. which are not per- 
formed for any particular occasion or reason, and 
apply to prayers performed for a reason that will 
occur after the prayer, such as the two sunna 
rak‘as before entering the state of pilgrim sanctity 
(ihram).) 

V ^ UlkJl ^l) f l 3.1 
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f 13.2 The prayer is unlawful and invalid: 

XJ* ilj fj-** f 13.2 

(1) from sunrise until the sun is a spears 
length above the horizon (N: meaning when a dis¬ 
tance equal to the sun’s diameter appears between 
the sun and the horizon); 

Z—'j £—yV <J ?*" 

uij/ if* W 
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(2) from the time the sun is at its highest 
point in the sky until it moves on; 


(3) from when the sun yellows before sunset 
until after it has set; 


(4) after praying the current dawn prayer 
(subh); 


(5) and after praying the current midafter¬ 
noon prayer (‘asr). 


fl 3.3 Tt is permissible at the above times to offer 
nonobligatory prayers that are performed for a 
particular reason, such as the funeral prayer, 
greeting the mosque (def; flO.10), or the two 
rak as that are sunna after ablution (wudu): and is 
also permissible to make up missed prayers; 
though one may not perform the two rak'as that 
are sunna before entering the state of pilgrim 
sanctity (ihram). 

fl 3.3 
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f 13.4 It is not offensive to pray w'ithin the Mec¬ 
can Sacred Precinct (Haram) at any time. 

Nor is it offensive to pray when the sun is at its 
zemth on Fridays (N: whether in the Sacred Pre¬ 
cinct or elsew'here). 

f 13.4 
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fl4.0 THE PRAYER OF A 
SICK PERSON 


j*) Jl S'} 


f 14.0 


fi4.1 Someone unable u> stand may pray the 
prescribed prayer sealed (O: and need not make it 
up), unable meaning that standing involves man¬ 
liest hardship, will cause illness or the worsening 
of a present illness, or cause vertigo, as when one 
is on a ship. 

Such a person may sit for the prayer any way 
he likes, though the iftirash style of sitting (def: 
f8.37) is recommended. It is offensive in prayer to 
simply sit on the ground, palms down and knees 
drawn up, or to sit with legs outstretched (A: 
when there is no excuse). 
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f 14.2 When seated for the prayer, the minimal 
bowing is to incline until the forehead is farther 
forward than the knees. The optimal way is to 
incline until the forehead is as far forward as the 
place where the head rests in prostration. 

When unable to bow or prostrate, one comes 
as close to the ground with the forehead as one 
can. When unable to do this, one performs them 
by nodding. 
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fl4.3 If an abscess or the like prevents one from 
sitting, thenone “sits'*standing (A: mcaningordi- 
nary standing, with the intention of sitting (N: so 
that one stands between prostrations and for the 
Testification of Faith (Tashahhud))). 
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f 14.4 If one is capable of standing but suffers 
from a painful swelling of the eyes or something 
similar (O; such as a wound that can be treated by 
having the patient remain lying down) and a reli¬ 
able physician (O: in terms of knowledge and 
expertise in medicine, who can be believed) tells 
one that praying while on one’s hack will enable 
one to be treated, then it is permissible to pray 
while lying down (O: without having to make up 
the prayer). 
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f!4.3 If unable to stand and unable to sit. one 
lies on one’s right side (O: the right is recom- 
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fl5.0 


mended) facing the direction of prayer (qibla) 
with the face and front of one's body, though one 
must bow and prostrate if possible (O: meaning 
one stands up enough to bow, then bows, then 
prostrates; or else sits up and bows). 

If this is not possible, one bows and prostrates 
by merely nodding one’s head (O: bringing one’s 
forehead as near to the ground as possible), 
deeper for prostration than for bowing. 

If unable to even nod, one merely glances 
down with the eyes for bowing and prostration. If 
one cannot, one goes through the integrals of the 
prayer in one’s mind. If unable to speak (O: to 
recite the Fatiha) one recites it in one's heart. 

The obligation of prayer exists as long as one 
is able to reason (dis: £1.1, second par.). 
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f 14.6 If one is standing during the prayer and 
becomes unable to remain standing, one sits to 
finish the prayer. If this occurs during the Fatiha, 
one may not interrupt reciting it. but must con¬ 
tinue to do so as one proceeds to sit. 

If one’s condition improves enough (O: i.e. if 
seated during a prescribed prayer because of ill- 
ness and a recovery of strength enables one to now 
stand), then one must stand to complete the 
prayer. 
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fl5.0 SHORTENING OR JOINING 
PRAYERS FOR TRAVEL OR RAIN 

(A: The two travel dispensations of shorten¬ 
ing and joining prayers have no effect on each 
other: one may take both together, either or 
none. It is superior in our school not to take dis¬ 
pensations that are permissible.) 
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{15.1 The Prayer (Salat) 


SHORTENING PRAYERS WHILE TRAVELLING 


fl5.1 It is permissible to shorten the current pre¬ 
scribed prayers of noon (zuhr), midaftemoon 
(*asr), and nightfall (‘isha) to two rak‘as each, 
when one: 

(a) is travelling for a reason that is not dis¬ 
obedience to Allah (O: as there is no dispensation 
to shorten prayers on such a trip); 

(b) on a journey of at least 48 Hashemite 
miles (n: approximately 81 km750 mi.) one way. 

One may also shorten the above prayers 
w hen one both misses them and makes them up on 
the trip, though one must pray the full number if 
one misses them while not travelling and makes 
them up on the trip, or misses them on the trip and 
makes them up while not travelling. 


fl5.2 This distance (n: 81 km./50 mi. one way) 
holds for travel by water as well as by land. If such 
a distance is traversed in an instant (O: preter- 
naturaily. because of a miracle (karama. def; 
w30)), one may still shorten the prayer. (O; The 
brevity of the time taken to travel the distance is of 
no consequence.) 
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f 15.3 Wh e n t he re a re t w r o rou tes to a de stin ation 
and one of them is less than the distance that per¬ 
mits shortening prayers but one chooses the 
longer w r ay for a legitimate purpose such as safety, 
convenience, or recreation (O: provided that 
recreation is merely the reason for taking that 
route, not the reason for the trip itself, which must 
have some other legitimate purpose such as trade, 
for an outing is not a legitimate purpose) then one 
may shorten prayers. But if the only reason for 
choosing the longer way is to take the dispensa¬ 
tion, thei>doing so is not valid and one must pray 
the full number. 

(A: Purely recreational trips whose purpose 
is not disobedience are permissible, but there are 
no travel dispensations in them, though if under¬ 
taken in order to gain religious knowledge, to visit 
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a fellow Muslim, or visit the grave of a righteous or 
learned Muslim (dis: g5.8), these and similar pur¬ 
poses are legitimate and permit the dispensa¬ 
tions.) 



115,4 The journey’s destination must be known. 
If a wife travelling with her husband or a soldier 
with his leader does not know the destination, 
they may not shorten their prayers (N: as long as 
they have not yet travelled the distance that per¬ 
mits shortening. When they have travelled it, then 
they may), if they know the destination and the 
journey meets the conditions (def: f 15 l) 7 then 
they may shorten their prayers (N: from the begin¬ 
ning of the journey). 
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f 15,5 Someone whose journey constitutes an act 
of disobedience, such as a woman travelling 
against her husband’s wishes, may not shorten 
their prayer but must pray the full number. (O; 
The same applies to someone who undertakes a 
legitimate trip and then changes the purpose of it 
to disobedience.) (N: Though shortening prayers 
is permissible for someone who commits an act of 
disobedience while on a legitimate trip, as when 
someone travels for trade, but then sins by drink¬ 
ing wine, for example.) 
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THE BEGINNING OF THE JOURNEY 


JJLr I 


f 15.6 If one’s city has walls, one may begin short¬ 
ening prayers as soon as one has passed them, 
whether or not there are other buildings outside 
them. If there are no walls, one may shorten one’s 
prayers after passing beyond the last buildings, 
excluding farms, orchards, and cemeteries. (N: 
When the buildings of a city extend to the next 
city, one’s journey begins at the former's city 
limits, or at what people commonly acknowledge 
(def: f4.5) to be the edge of town.) A desert dwel¬ 
ler may begin shortening prayers when he passes 
beyond his people’stents. (O: A person living in a 
valley begins shortening prayers when he has 
traversed the distance of the valley’s width. Some¬ 
one living on a hill begins when he comes down 


.kijtf'Ciip f!5,6 

i **>• otS" aJj 

—*>*-4 pi f 1 

ja jji 

Jt . j-P-Adb -Pb 

• m w m * M * r 

. yl—^L_i4J jm./ia* *1 J •— ■■»>* 

< 

jj>\ - J L-iifj Cijj) 

< 

V J ^ J* 


m 




www.islamicbulletin.com 


f 15.7 


The Prayer (Salat) 


from it, A person living in a gorge begins when he 
climbs up out of it.) 


. Jl JuJUb 0< 


THE END OF THE JOURNEY 




US.7 When the trip ends one must pray the full 
number of rak‘as for each prayer. 

A trip ends when one reaches one’s 
hometown. It also ends: 

(1) by the mere intention to stay in a place at 
least 4 full days, not counting the day one arrives 
or the day one departs; 

(2) or by staying that long without the inten¬ 
tion, so that after one has stayed 4 lull days, not 
counting the days of arrival and departure, one 
prays the full number of rak'as, unless one is stay¬ 
ing in a place in order to fulfill a purpose that one 
expects to accomplish and intends to leave as soon 
as one does. As long as this is the case, one may 
shorten one’s prayers for up to 18 days. If longer 
than this, one prays the full number. This holds for 
both jihad {def: o9) and other purposes. 

When one reaches one’s destination and 
intends to stay there for a significant amount of 
time (O: 4 days), one must pray the full number of 
rak'as. but if not (O: as when not intending to stay 
at all, or intending 3 days or less), then one may 
continue shortening prayers for either 4 days (O: 
if one learns that one cannot accomplish one’s 
purpose during them), or 18, if one can expect 
one’s purpose to be accomplished at any moment. 
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THE CONDITIONS FOR SHORTENING 
THE PRAYER 


y*aill i?J 


ft5.8 The conditions for shortening the prayer 
while travelling are: 

(a) (O: that the trip be legitimate (def: 
f!5.5); 
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(b) that it be alleast 81 km./50 mi. one way; 
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Shortening or Joining Prayers for Travel or Rain 


f!5.9 


(c) that the destination be known (f!5.4)); 

(d) that the prayer take place from start to 
finish while on the trip (A: if one’s vehicle arrives 
before the prayer is finished, one prays the full 
number); 
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(e) that the intention to shorten the prayer 
coincide with the opening Allahu Akbar (O: it not 
being valid if made after this); 

(f) that no portion of the prayer be per¬ 
formed while following an imam who is praying 
the full number of rak'as; 

(g) (O: that one be aware of the permissibil¬ 
ity of shortening prayers for travel; 


(h) and that the intention be free of things 
which nullify it (A: such as vacillation or doubts 
(dis: below))). 


One must pray the full number of rak‘as if: 


(1) (non-(d) above) the intention to stay at 
the place for 4 days occurs during the prayer; 


(2) (non-(h)) one is uncertain whether one's 
intention was to shorten, but one soon recalls that 
one did intend it; 


(3) (non-(h)) one vacillates in the intention 
between shortening the prayer or not doing so; 


(4) or (non-(Q) one does not know whether 
one's imam is shortening or not, though if one 
does not know the imam’s intention, it is valid to 
intend that if the imam shortens the prayer, one 
will shorten, and if he prays the full number, one 
will pray the full number, and then to do this. 


JOINING TWO PRAYERS DURING A JOURNEY 

yw-JI ^ 

f 15,9 It is permissible to join the noon prayer 
(zuhr) and midafternoon prayer ('asr) during the 
time of either of them (N: or the Friday prayer 
(jumu a) and midafternoon prayer in the time of 

j115,9 
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f 15.10 


The Prayer (Salat) 


the Friday prayer), and permissible to similarly 
join the sunset prayer (maghrib) and nightfall 
prayer ( 4 isha) during the time of either, provided 
one joins them during a journey in which prayer 
may be shortened (def: f 15.8(a,b r c,d)). 

If one stops travelling (A: to rest, for ex¬ 
ample) during the time of the first of the two 
prayers, then this is the best time to join them, but 
if one is travelling steadily during the first’s time, 
the time of the second is better. 
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115.10 The conditions for joining two prescribed 
prayers on a trip in the time of the first of 
them are: 

(a) that the trip continue (A: until one 
finishes both prayers); 

(b) that the first of the two be prayed first; 
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(c) that the intention to join the two prayers 
occur before finishing the first, either coinciding 
with the opening Allahu Akbar. or occurring dur¬ 
ing the prayer; 

(d) and that one not separate the two prayers 
by waiting between them, though a short interval 
(A: meaning one that could contain two rak‘as 
of the briefest possible) is of no conse¬ 
quence, nor is a brief search for water (dis: el2.3) 
by someone who has performed dry ablution 
(tayammum). 
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If one prays the second of the two prayers 
before the first (non-(b) above), then that prayer 
is invalid (O: and must be repeated after the first, 
if one still wants to join them). 

One must wait to perform the second of the two 
prayers until its own time if: 

( 1) (non-(a) above) one finishes one's jour¬ 
ney before performing the second prayer; 

(2) (non-(c)) one neglects to intend joining 
them during the first prayer; 

(3) or (non-(d)) one waits at length between 
them. 
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Shortening or Joining Prayers for Travel or Rain f15.1 1 


115.11 If one has performed both prayers and the 
journey subsequently ends (A: whether in the 
time of the first prayer or the time of the second), 
they are and remain valid. 

\ j -L->vj |j 1i5.ll 

115.12 The necessary condition for joining two 
prayers in the time of the second of them (A: in 
addition to fl5.8(a,b,c,d)) is that one make the 
intention to do so before the end of the first 
prayer’s time (0: by an interval which could con¬ 
tain at least one rak'a). If one neglects this inten¬ 
tion, one has sinned, and praying the first prayer 
during the second prayer's time is considered 
making it up. 

fl5.12 
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fl5.13 When joining two prayers in the time of 
the second, it is recommended (A: not obliga¬ 
tory): 

f 15-J3 

(1) to pray the first one before the second; 


(2) to not pause at length between them; 


(3) and that the intention to join them be 
present during the prayer one performs first. 


JOINING PRAYERS BECAUSE OF RAIN 

i D 

fl5J4 It is permissible for a nontraveller to pray 
the noon prayer (zuhr) and the midafternoon 
prayer (‘asr) at the time of the noon prayer (N: or 
the Friday prayer (jumu‘a) and nndafeernoon 
prayer at the time of the Friday prayer), and to 
similarly pray the sunset prayer (maghrib) and 
nightfall prayer fisha) at the time of the sunset 
prayer if: 

Urf.CJ J fl5. J4 
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(a) it is raining hard enough to wet one s 
clothing (O: and like rain in this is melted snow or 
hail); 


(b) one is praying with a group in a mosque 
(0: or other place of prayer); 


(c) the mosque is far (O: from one's door, 
i.e. far by common acknowledgement (def: £4-5)); 
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f 15.15 


The Prayer (Saiat) 


(d) it is raining when the first prayer begins, 
when it ends, and when the second prayer begins; 

(c) and conditions f 15.10(b,c,d) exist. 


-15 (A: If one arrives dun ng the second of two prayers joined because of rain 
and does not finish one’s own first prayer before the group finishes their sec¬ 
ond, then one is no longer entitled to join one’s prayers for rain. It is a necessary 
condition that one pray at least part of the second prayer with them, though one 
may hurry through one's own first prayer alone to catch up with and join them 
during their second.) | 
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f 15.16 If the rain stops after one finishes the two 
prayers or during the second one, both prayers are 
and remain valid. 
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f 15,17 It is not permissible to join two prayers in 
the time of the second of them because of rain. 


>Je fl5.17 



f 15.18 (n: In the Shafi'i school, there are no valid 
reasons other than travel or rain for joining 
prayers, though others exist in the Hanbali school, 
as discussed in what follows.) 

{‘Abd al-Rahman Jaziri:) The Hanbalis hold 
that the above-mentioned joining between the 
noon prayer (zuhr) and midafternoon prayer 
( asr)> or between the sunset prayer {maghrib) 
and nightfall prayer ( v isha) is permissible, whether 
in the time of the first prayer of each of these two 
pairs, or in the time of the second prayer of each of 
them, though it is superior not to join them. 

It is a necessary condition for the permissibil¬ 
ity of joining them that the person praying be: 

(1) a traveller on a trip in which shortening 
prayers is permissible: 

(2) a sick person for whom not to join 
prayers would pose a hardship; 

(3) a woman who is nursing an infanl, or who 
has chronic vaginal discharge {dis: el3.6), since 
she is permitted to join prayers to obviate the 
hardship of purification for every single prayer; 
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The Prayer of Peril 


f 16.0 


(4) someone with an excuse similar to the 
woman with chronic discharge, such as a person 
unable 10 prevent intermittent drops of urine com¬ 
ing from him (el3.7); 

(5) or someone who fears for himself, his 
property, or his reputation, or who fears harm in 
earning his living if he does not join prayers; the 
latter giving leeway to workers for whom it is 
impossible to leave their work. 
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(al-Fiqh ‘ala al-madhuhib al-arba'a (y66), 1.487) 


PRAYING THE SUNN A RAK'AS WHEN 
ONE JOINS PRAYERS 


XS- *bl IJlS 


f!5. \ i ) (O: When one wants to join the midafter¬ 
noon prayer (*asr) and noon prayer (zuhr) in the 
time of the noon prayer, one first prays the sunnas 
that come before the noon prayer, followed by the 
noon prayer, the midafternoon prayer, the sunnas 
that come after the noon prayer, and then the sun¬ 
nas that come before the mid afternoon prayer. 

Similarly, when one joins the nightfall prayer 
(‘isha) with the sunset prayer (maghrib), one 
prays the sunnas That come before the sunset 
prayer, and postpones ihose that follow' the sunset 
prayer until after one has prayed the nightfall 
prayer, after which one prays the sunnas that 
come before and after the nightfall prayer, and 
then witr. Their order is sunna.) 
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f 16.0 THE PRAYER OF PERIL 


JyiJlo** f 16.0 


fl6.1 The prayer of peril may be performed 
when the Muslims are engaged in permissible 
fighting (O: whether obligatory, as when fighting 
non-Muslims or highwaymen whom the caliph 
(def: o25) is fighting, or permissible, as when 
fighting someone who is trying to take one's prop¬ 
erty or that of others). 
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ft 6.2 


The Prayer (Salat) 


f 16,2 When the enemy is not in the direction of 
prayer (qibla), the imam divides the Muslim force 
into two groups. One group faces the enemy while 
the other prays a rak'a behind the imam. When 
the imam rises for the second rak‘a, the group 
makes the intention to ccasc following his leader¬ 
ship in the prayer and then finishes their second 
rak“a alone as individuals while the imam remains 
standing at the beginning of his second rak'a* 
reciting the Koran and awaiting the second group. 

Then this first group goes to relieve the others 
in facing the enemy, and the others come and 
begin their group prayer behind the imam, who is 
still standing and who remains so long enough for 
the second group to recite the Fatiha and a short 
sura. At the end of this rak‘a when the imam sits in 
the Testification of Faith (Tashahhud), the group 
rises and performs their second rak'a without him 
(w hile he remains sitting at the end of his second 
rak‘a waiting for them to reach the same point in 
their own prayer). When they catch up with him, 
he closes the prayer with Salams. 

If this prayer is the sunset prayer (maghrib), 
the first group prays two rak'as following the 
imam’s lead, and the second group follows him in 
the third rak‘a. If it is a prayer with four rak'as, 
then each group follows the imam for tw r o rak'as. 
The imam may also divide the Muslim force into 
four groups and have each group pray one rak'a 
behind him. 


f 16.3 When the enemy is visible in the direction 
of prayer (qibla) and the Muslims are numerous, 
the imam arranges them in two or more rows, 
opens the group prayer with “Allahu akbar.” and 
(O: after reciting the Fatiha with all of them) he 
bows and straightens up with everyone following 
his lead. Then he prostrates together with the row 
nearest him, while the other row 7 remains stand¬ 
ing. When the imam and his row stand after their 
second prostration, the other row performs its 
own prostrations and rises to catch up with the 
imam and his row, w f ho have remained standing 
waiting for them. 

In the second Tak‘a all bow and straighten up 
together, but when the imam prostrates, the sec¬ 
ond row : who remained standing on guard before, 
prostrate with him while the row nearest him 
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Unlawful Clothing and Jewelry 


fl 7.0 


remain standing on guard. When those who have 
prostrated with the imam sit back (O: after their 
prostration, for the Testification of Faith 
(Tashahhud)) then the row nearest him (O: who 
have been standing on guard) prostrate (O: and 
catch up with the others in the Testification of 
Faith (Tashahhud)). 


. Uilj jlT 


fl6.4 It is recommended to remain armed dur 
ing the prayer of peril. 


^ ^OLJi f 16.4 


fl6.f» When the peril is great, in actual combat, 
Muslims may pray walking or riding, facing the 
direction of prayer (qibla) or not, in a group or 
singly, and nodding in place of bowing and pros¬ 
tration when they are unable to perform them, 
nodding more deeply for prostration than for 
bowing. If forced to strike blow after blow during 
the prayer, this is permissible. Shouting is not. 
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f 17.0 UNLAWFUL CLOTHING AND 
JEWELRY 



fl 7.0 


f 17,1 (A: It is offensive for men to wear tight clothing that discloses the size of 

the parts of their body which are nakedness (def: ft.3), and this is unlawful for 
women.) i 


fl 7.2 It is unlawful for men to wear silk or use it 
in any way, even to line clothing, though it is per¬ 
missible to use it as padding in a cloak, pillow, or 
mattress. 


f!7.2 


fl7.3 Women may wear and use silk, and it is 
permissible for a guardian to dress a child in it 
before puberty. 


f 17.4 i t is permissible for men to use fabric com¬ 
posed partly of silk as long as the weight of the silk 
is half or less of the weight of the fabric; to 
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f 17.5 


The Prayer (Salat) 


embroider with silk thread where (O: the width 
of) the design does not exceed four fingers (O: 
though the length does not matter); to have a silk 
fringe on a garment; or a silk collar; or to cover a 
silk mattress with a handkerchief or the like and 
sit on it. 

It is also permissible for men to use silk when 
there is need to in severe heat or cold, to clothe 
their nakedness with it for the prayer when there 
is nothing else, or to use it when suffering from 
itching or for protection from lice. (O: The upshot 
is that when there is real need for it, one may use 
it. Otherwise, it is an enormity (def: c2.5(2)). 
Imam Ghazali attributes its prohibition to its 
effeminacy and softness, which arc unbecoming of 
men.) 


f 17.5 It is permissible to wear a garment 
affected by something impure (najasa, def: e!4 A) 
when not in prayer (O: or other aefivites requiring 
purity, provided one is not in a mosque. As for 
wearing such a garment in a mosque, one may not, 
since it is not permissible to carry something 
impure into the mosque when there is not some 
need, such as having to take one’s shoes inside). 

It is unlawful to wear leather taken from the 
carcass of an unslaughtered animal (n: before tan¬ 
ning, as at cl4.6) except when there is pressing 
need, such as in the event of a sudden outbreak of 
w r ar (A: w'hen there is nothing else) and the like. 
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f!7,6 It is unlawful for men to wear gold 
jewelry, even the teeth of a ring’s setting that 
holds its stone, (O: Unlike silk, there is no differ¬ 
ence for the prohibition of gold between small and 
large amounts.) Nor may men wear objects 
painted or plated with gold, though if these tarnish 
so that the gold is no longer apparent, then they 
are permissible. 
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ill J It is permissible to repair teeth with gold. 
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Unlawful Clothing and Jewelry 


f 17,8 


117,8 It is lawful (A: for both sexes) to wear a 
silver ring (A: the sunna for men being to do so on 
the little finger, of either hand), and (A: for men) 
to decorate battle weapons with silver, but not rid¬ 
ing gear such as saddles and the like, nor an 
inkwell, writing utensil case, work knife, 
penknife, or lamp fixture—even if in a mosque— 
nor to have silver jewelry other than rings, such as 
a necklace, armband, bracelet (O: because these 
resemble the habits of women and it is unlawful 
for men to imitate women), or a crown. 

It is not permissible to use silver (A: or gold) 
to embellish the ceiling or walls of a house or 
mosque (O: even those of the Kaaba, because it is 
wasteful, and no one has reported that the early 
Muslims did so), though if the amount is so slight 
that none could be melted off by applying fire, 
then it may remain. If more than that, then not 
(O; he. it must be removed). 
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117.9 (O: It is offensive to use cloth for interior 

decoration in houses (A; meaning that if curtains 
and the like are used merely for decoration, it is 
offensive, though there is nothing wrong with 
using them to screen a room from view), even for 
shrines at the tombs of the righteous and learned. 
It is unlawful to decorate walls with pictures (n: of 
animate life, as at p44).) 


^ J m )l ^ij) ft 7.9 

*b*L*ail ^ [pAjJ-j JL>-^U] 




f 17.10 It is permissible for both men and women 
to decorate copies of the Koran and to embellish 
writing with silver (O: out of reverence for it). It is 
permissible for women to have copies of the 
Koran decorated with gold, but this is unlawful 
for men. 


ft7.11 Ah gold jewelry is permissible for women, 
even on shoes and woven into fabric, provided it is 
not wasteful. But if a woman is wasteful, such as 
when she has a 720-gram anklet of gold (O: mean¬ 
ing that it (N: i.e. the weight of a piece, though 
there is no limit to the number of average-weight 
pieces) exceeds the customary), then it is unlawful 
(O: since gold is only permitted to women for the 
sake of beauty, and when gold exceeds what is 
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fl8.0 


The Prayer (Salat) 


normal it is repulsive and devoid of beauty (A: 
and zakat must be paid on such wasteful jewelry 
(n: as opposed to jewelry that is not wasteful, on 
which no zakat is due (dis: h4.4)))). 
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fl8.0 THE FRIDAY PRAYER (JUMU'A) 

fl8-l (O: Attending the Friday prayer is person¬ 
ally obligatory. It is the finest of prayers, and its 
day, Friday, is the best day of the week. Its integ¬ 
rals and conditions are the same as other prayers 
(def: f9,13—14).) 


fl8.0 
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ft8.2 Anyone obliged to pray the noon prayer 
(zuhr) is obliged to pray the Friday prayer 
(jumu‘a), except for women and for travellers on 
a trip that is not disobedience (def: fL5.5), even if 
the trip is less that 81 km./50 mi. one way (n: 
though one's departure for the journey must have 
taken place before dawn on Friday, as at fl8.6). 

Valid excuses for not attending group prayer 
(def: £12.5), such as illness or taking care of a sick 
person, excuse one from attending the Friday 
prayer (jumu’a). 


£18.2 
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fl8.3 Eligible Muslims living in a village where 
there are not forty men (n: the minimum required 
for a valid Friday prayer, as at 118.7(0)) must go to 
a larger town for the Friday prayer when the two 
places are close enough that the call to prayer 
(adhan) from the larger town is audible to them 
under normal circumstances, given a calm wind 
and no interference. Audible means that the call 
of a man with a loud voice standing in the larger 
town on the side facing the village could be heard 
by a man with normal hearing standing on the side 
of the village facing the town. If such a call would 
be inaudible, then the villagers are not obliged to 
go to pray the Friday prayer (A: but merely pray 
the noon prayer (zuhr)). 
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f!8.4 A Muslim present at the mosque who is 
not obliged to pray the Friday prayer may leave 
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The Friday Prayer (Jumu 4 a) f!8.5 


(A: instead of participating in it, such as a traveller 
merely wanting to pray the noon prayer (zuhr) 
and go), except for the following, who must pray 
the Friday prayer: 

(1) someone with an illness for whom wait* 
ing for the Friday prayer poses no hardship, pro¬ 
vided that he has arrived after its time has begun 
(O: namely noon, for if he arrives before this, or if 
waiting is a hardship, then he may leave); 

(2) someone who is blind; 

(3) or someone whose excuse is muddy ter¬ 
rain (dis: f!2.5(2)). 

Those present at the mosque who are not 
obliged to pray the Friday prayer (A: other than 
the above-mentioned) may choose between per¬ 
forming the Friday prayer and the noon prayer 
(zuhr) (O: even when the fact that they are 
present eliminates their excuse). If they want to 
perform the noon prayer (zuhr) in a group (O: as 
is sunna) and their excuse from the Friday prayer 
is not obvious to onlookers, then they should con¬ 
ceal their group prayer rather than display it (O: 
which would be offensive under the circum¬ 
stances). 

If a person is not obliged to perform the Fri¬ 
day prayer, but believes the reason for his excuse 
may disappear, such as sick person (A: hoping to 
recover before the prayer ends), then he should 
postpone his noon prayer (zuhr) until he can no 
longer hope to attend the Friday prayer. But if 
one's excuse from the obligation of attending the 
Friday prayer is not expected to cease, such as 
being a woman, then it is recommended to pray 
the noon prayer (zuhr) at the first of its time. 
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H8.5 The noon prayer (zuhr) of someone 
obliged to perform the Friday prayer is not valid 
until he has missed the Friday prayer (A: by its 
having finished without his having attended). 


idwJl LC»'j iff f18.5 
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f!8.6 It is unlawful for someone (O: obliged to 
pray the Friday prayer) to travel after dawn (A: on 
Friday before having prayed it) unless: 




203 





www.islamicbulletin.com 


f 18.7 


The Prayer (Salat) 


(1) there is a place on his route where the 
Friday prayer will take place; 

(2) or he is going to travel with a group (O; of 
people not obliged to pray the Friday prayer) who 
are departing, such that his staying behind would 
entail harm for him. 
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fl8.7 In addition to the usual conditions for the 
prayer (def: f9,13), a valid Friday prayer (jumu‘a) 
also requires: 

(a) that it be a group prayer; 

(b) that it take place during the time of noon 
prayer (zuhr); 

(c) that it follow two sermons (khutba, def: 
f 18*9); 

(d) that its site be located among the dwell¬ 
ings of the community; 


flS.7 
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(e) that there be a minimum of forty particip¬ 
ants who are male, have reached puberty, are 
sane, and are local residents, meaning they live 
there and do not leave except when they need to 
(n: though the minimum according to Abu Hanifa 
is three participants besides the imam {al-Lubabfi 
shark al-Kitab (y88), 1.111)); 


(f) and that, in places where it is no hardship 
for everyone to pray at one location, there be no 
other Friday prayer prior to or simultaneous with 
it (O: i.e. in the opening AJlahu Akbar of the 
prayer (dis: below')). 


The imam is counted as one of the forty 
((e) above). 

A group performing the Friday prayer must finish 
it as a noon prayer (zuhr) if: 


(1) (non-(e) above) the number of particip¬ 
ants diminishes during it to less than forty; 

(2) or (non-(b)) if its time ends during the 
prayer (O: with the coming of the midafternoon 
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The Friday Prayer (Jumu'a) 


f 18.8 


prayer's time). If the group has doubts before 
starting the Friday prayer that they will be able to 
finish it within its time, then they must begin it as 
a noon prayer (zuhr). 


- U* I^U 05^1! 


f 18.8 In places where having everyone assemble 
in one location is a hardship, as in Cairo or 
Baghdad, it is valid to hold as many Friday prayers 
as are needed. In places where it poses no 
hardship, such as Mecca or Medina, if two Friday 
prayers are held, the first of them (A: to open with 
“ Allahu akbar’') is the Friday prayer, and the sec¬ 
ond is invalid (A: and must be reprayed as a noon 
prayer). If two are held in such a place and it is not 
clear which was first, they should start over 
together as one Friday pTayer. 
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THE SERMON (KHUTBA) 


* 


ft8.9 The integrals of the sermon (khutha) are 
five (O: and their order is sunna) (n: (a), (b). and 

(c) below are required in each of the two sermons, 
while (d) may be in either, and (e) must occur in 
the second, as mentioned below): 

(a) saying “al-Hamdu lillah" (praise be to 
Allah), this particular utterance being prescribed; 

(b) the Blessings on the Prophet (Allah bless 
him and give him peace), which is also a pre¬ 
scribed utterance; 

(c) enjoining godfearingness (taqwa), for 
which a particular expression is not prescribed, it 
being sufficient to say “Obey Allah''; 
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(the above (O: integrals (a), (b) T and (c)) are 
obligatory in each of the two sermons.) 


(d) reciting one verse of the Koran (O: that 
conveys an intended meaning, such as a prom¬ 
ise, threat, exhortation, or similar) in at least one 
of the two sermons; 


(e) and to supplicate for believers (O: male 
and female) in the second of the two sermons (O: 
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The Prayer (Salat) 


which must be for their hereafter , as supplications 
for this world alone do not fulfill the integral). 

(n: The following sermon, added here by the 
translator from the commentary at m2, has been 
related by two chains of transmission, one ascrib¬ 
ing it to Ibn M<is‘ud, ;md the other through him to 
the Prophet (Allah bless him and give him peace): 

"Praise is truly Allah's. We praise Him, seek 
His help, and ask His forgiveness. We seek refuge 
in Allah from the evils of our selves and our bad 
actions. Whomever Allah guides none can lead 
astray, and whomever He leads astray has no one 
to guide him. I testify that there is no god but 
Allah alone, without any partner, and that 
Muhammad is His slave and messenger. Allah 
bless him and give him peace, with his folk and 
Companions. O you who believe: fear Allah as He 
should be feared, and do not die other than as 
Muslims. 

k ‘ k O people, fear your Lord who created you 
from one soul and created its mate from it, and 
spread forth from them many men and women. 
And be mindful of your duty to Allah, by whom 
you ask of one another, and to the wombs (that 
bore you}, for verily, Allah is vigilant over you’ ” 
(Koran 4:1). 

(n: This sermon fulfills conditions (a), {b) 7 
(c), and (d) above (A: and the rest of the sermon 
may be in any language), and after sitting briefly, 
one rises and says, “al-Hamdu lillah,” the Bless¬ 
ings on the Prophet (Allah bless him and give him 
peace), enjoins the people to fear Allah, and must 
add a supplication for the Muslims ((e) above), 
such as saying. "O Allah, forgive the believers” 
(Ar. Allah umma-ghfir lil-mu’minin wal- 
mu’minat).) 
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fl8.10 The conditions of the two sermons are: j*) ft ^.10 

j 

(a) that the speaker be in a state of purity (O: 
from minor (def: e7) and major (elO) ritual impur¬ 
ity and from filth (najasa, el.4.1)); 

(b) that his nakedness be clothed; 
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The Friday Prayer (Jumu k a) 


fl8.ll 


(c) that the two sermons occur during the 
noon prayer’s time (zuhr) before performing the 
two rak‘as of the Friday prayer; 

(d) that the speaker be standing during them 
(O: if able); 

(e) that he sit down between the two; 

(f) and that his voice be loud enough for the 
forty required participants (def: f 18.7(e)) to hear 
(O: the sermons’ integrals). 


f 18.11 The sunnas of the sermon include: 

(1) that the speaker stand on a pulpit (min- 
bar) or high place (O: and that it be to the right of 
the prayer niche (mihrab) and that the speaker 
stand on the right side of the pulpit); 

(2) that he say “as-Salamu ‘alaykum” to 
those present when he enters the mosque and (O: 
again) when he ascends the pulpit (O: and reaches 
his scat there); 

(3) that he sit until the muezzin has finished 
(A: the second fdis: w28.2) call to prayer 
(adhan)); 

(4) that when speaking, he lean on a sword, 
bow, or stick (O; which is in his left hand. It is 
desirable for him to put his other hand on the pul¬ 
pit. If he does not have a sword or the like, he 
keeps his hands still by placing the right upon the 
left, or dropping them to his sides. He does not 
move them or fidget with one, as the aim is still¬ 
ness and humility); 

(5) and that he face the group during both 
sermons (O: and not turn to the right or left during 
them, for it is a reprehensible innovation. It is 
desirable for the listeners to face the speaker). 


DESCRIPTION OF THE FRIDAY PRAYER 


f 18.12 The Friday prayer (jumtra) consists of two 
rak'as. It is sunna for the imam to recite af-Jumu'a 
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The Prayer (Salat) 


(Koran 62) in the first rak'a (A: meaning the 
entire sura, the sunna being to make the sermon 
brief and the rak'as long, though wisdom must be 
used in deciding how much those present will 
accept) and al-Munafiqun (Koran 63) in the sec¬ 
ond rak*a (O: following the sunna from a hadith 
reported by Muslim, who also reported that the 
Prophet (Allah bless him and give him peace) 
sometimes recited al-A‘Ja (Koran 87) in the first 
rak‘a of the Friday prayer and al-Ghashiya (Koran 
88) in the second). 


f 18.13 A latecomer w ho joins the group prayer in 
time to bow and remain motionless a moment 
therein while the imam is still bowing in the sec¬ 
ond rak‘a is legally considered to have attended 
the Friday prayer (A: though such a person must 
rise after the imam has finished with Salams to 
pray the rak'a he missed), if the latecomer joins 
the group after this point, he has missed the Friday 
prayer, but (O: obligatorily) intends performing 
the Friday prayer anyway and follows the imam 
(O: in case the imam has omitted an integral and 
has to repeat a rak'a, in w'hieh event the latecomer 
will have attended the Friday prayer). (N: But if 
this does not happen, then) when the imam 
finishes with Salams, the latecomer rises and com¬ 
pletes his prayer as a noon prayer (zuhr). 


RECOMMENDED MEASURES FOR THOSE 
ATT ENDING THE FRIDAY PRAYER 


fl8.14 It is recommended to perform a purifica¬ 
tory hath (ghusl) (O: and offensive not to) before 
going to the Friday prayer, though it may be per¬ 
formed anytime after dawn. If one is unable to 
bathe, one may perform the dry ablution (tayam- 
mum). 

It is also recommended to clean the teeth with 
a toothslick (siwak, def: e3), trim the nails, 
remove (O: bodily) hair, eliminate offensive 
odors, wear perfume and one's finest clothes 
(white being the best), and for the imam to dress 
better than anyone else. (A: Because of the time 
taken by these measures, it is offensive to visit 
others on Friday mornings.) 
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f 18-15 


It is offensive for women who attend the Fri¬ 
day prayer to wear perfume or fine clothes. 

It is recommended: 

(1) to arrive early (O: which is recom¬ 
mended for everyone besides the imam, so as to 
take a seat and wait for the prayer), the best time 
being from dawn on: 

(2) to come on foot in tranquility and dig¬ 
nity, and not to ride to the mosque unless there is 
an excuse (O; such as old age, weakness, or being 
so far from the mosque that the fatigue of walking 
would obviate one s humility and presence of 
mind in the prayer); 

(3) to sit near to the imam; 

(4) and to invoke Allah (dhikr) (O: both on 
the way and at the mosque before the sermon), 
and to recite the Koran and invoke Blessings (O: 
on the Prophet (Allah bless him and give him 
peace)). 


f 18-15 It is offensive (O: for anyone but the 
imam, when there is no need) to step over people 
to reach a place among them, unless one sees a 
vacant spot that cannot be reached otherwise. 

It is unlawful to make someone sitting in the 
mosque rise and then sit in his place, though if 
someone voluntarily rises it is permissible (O: for 
another to sit there). 
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118.16 It is offensive to give another person ones 
place in the front row, in closeness to the imam, or 
to put others ahead of oneself in performing any 
act of worship (O: as is proved by the rigorously 
authenticated (sahih) hadith, 

'People keep staying behind until Allah 
keeps them behind," 
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As for Allah's saying. 


preferring others to themselves, though 
poverty be their lot' 1 (Koran 59:9), 
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it refers to things that relate to the physical self, 
such as feeding a hungry person when one needs 
the food, in which case preferring another to one¬ 
self is desirable, without a doubt). 

It is permissible to send someone to the 
mosque to save a place for oneself there by 
spreading something out (O: such as a rug, for no 
one else may pray on it), though it is permissible 
for another to move it aside and sit down in its 
place. 
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fIS-17 It is offensive, though not unlawful, for 
someone sitting in the mosque to speak or to rise 
and perform the prayer while the imam is giving 
the sermon (khutba). (O: The more reliable posi¬ 
tion is that prayer is unlawful during the sermon 
(N: for the person already sitting in the mosque, as 
opposed to someone who has just arrived, as next 
discussed),) 

A latecomer w ho arrives (O: when the imam 
is speaking or seated on the pulpit) should pray 
I wo brief rak'as to greet the mosque (O: if the 
prayer is being held in a mosque. If held 
elsewhere, one should intend them as the two 
rak^as that are sunna before the Friday prayer, 
though if one has already prayed these at home, 
one should simply sit down without praying. 

It is offensive for a latecomer to simply omit 
the two rak e as of greeting the mosque, though if 
one enters the mosque at the end of the imam s 
sermon and believes that praying them will pre¬ 
vent one's participating in the opening Allahu 
Akbar with the group, then one should remain 
standing until they rise and incorporate one’s 
greeting the mosque into the obligatory prayer 
(dis: flO.10)). 
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f!8.18 It is recommended to recite al-Kahf 
(Koran 18) and invoke Blessings on the Prophet 
(Allah bless him and give him peace) on the night 
before Friday and during its day. 
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fl 8-19 It is recommended to supplicate Allah 
much on Fridays, seeking the moment when 
prayers are answered (O: in view of the hadith 
related by Bukhari and Muslm, 
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"There is a moment on Friday when the slave 
shall not ask Allah for anything save that He will 
give it to him’’), 

which lies between the time the imam first sits on 
the pulpit and when the prayer finishes. (A: 
Others hold that the moment occurs after the 
mid afternoon prayer ( l asr).) 

* 

^ j]u : %£ 
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fl9.0 THE PRAYER ON THE 

TWO ‘EIDS 

(N: Meaning Eid al-Eitr at the end of Rama¬ 
dan, and e Eid al-Adha on 10 Dhul Hijja.) 

jj-LaJI fl9.0 
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f 19.1 The prayer on the two 'Eids is a confirmed 
sunna (def: c4.1) and is recommended to be 
prayed in a group. 

Its time begins at sunrise, and it is recom¬ 
mended to take place after the sun is a spear's 
length (def: fl3.2(l)) above the horizon (O: the 
time for its current performance continuing) until 
noon. 

4J L. ^ fl9,I 
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fl9.2 It is best to perform it in the mosque if 
there is room, though if there is not, P>en it is bet¬ 
ter to hold it outdoors. 
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RECOMMENDED MEASURES FOR THE 

‘EID PRAYER 


fl9.3 It is recommended not to eat anything on 
Eid al-Adha until one performs the prayer, 
though one should eat an odd number of dates 
before the prayer on ‘Eid al-Fitr, 

J j-st ■i 5! f 19.3 
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fl 9.4 It is recommended to perform the 
purificatory bath (ghusl) after dawm, even if one 
does not attend the prayer, though it may be per¬ 
formed from midnight on. It is recommended to 
wear perfume, dress one’s best, for young boys to 
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The Prayer (Salat) 


come in their good clothes, and for women who do 
not attract men's attention to attend, though with¬ 
out wearing perfume or fine clothes. It is offensive 
for an attractive woman to attend (dis: fl2.4(N:)). 

It is Sltnna: 
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(1) to come carjy after the dawn prayer 
(subb) on foot; 




(2) to return home by a different route (N: 
than one came); 


(3) for the imam to delay his arrival until the 
time of the prayer; 


{4) and to call the people to prayer with the 
words “The prayer is gathering/' as one also does 
for the eclipse prayer (def: f20) and the drought 
prayer (f21). 


DESCRIPTION OF THE ‘ElD PRAYER 


Jujjt 


f!9.5 The 'Hid prayer consists of two rak'as. 

(A: In addition to the opening Allahu 
Akbar,) one says “Allahu akbar “ seven times 
in the first rak'a after the Opening Supplication 
(Istiftah, def: f8.13) and before saying “I take 
refuge, etc.” (Ta’awwudh, fS. 16); and five times 
in the second rak*a t not counting the Allahu 
Akbar for rising from prostration, before saying 
the Ta'awwudh. 

One raises one's hands (18.12) each time one 
says “Allahu akbar.'" 

One invokes Allah Most High (N: to oneself) 
between each Allahu Akbar (O: saying “Glory be 
to Allah, praise be to Allah, there is no god but 
Allah, Allah is greatest 7 ’), placing the right hand 
upon the left (A: each time one says this invoca¬ 
tion). 

Missing or adding repetitions of “Allahu 
akbar" does not necessitate a forgetfulness pros¬ 
tration al the end of one’s prayer. If one forgets 
them and proceeds directly to the Ta'aw^vudh, 
one does not return to them*. 

f 19.6 It is recommended to recite Oaf (Koran 
50) in the first rak‘a and al-Qamar (Koran 54) in 
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The Prayer on the Two ‘Eids 


f 19,7 


the second. Or if one wishes, one may recite al- 
A'la (Koran 87) in the first rak'a and al-Ghashiya 
(Koran 88) in the second. (A: Or one may recite 
al-Kafirun (Koran 109) in the first rak‘a and al- 
Ikhlas (Koran 112) in the second ) 




f 19.7 After the two rak 4 as, the imam gives two 
sermons (khutba) like those of the Friday prayer 
(O: in integrals (def: f 18.9), not conditions (n: 
which here exclude fl8.10(c,d.e))). 

It is recommended to open the first sermon 
by saying ‘'Allahu akbar” nine times and to open 
the second by saying it seven times. 

It is permissible for the imam to sit during the 
sermons. 


f 19.7 
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fl9.8 There are two types of Allahu Akbars (A: 
said for the 4 hids), unrestricted and restricted. 

The unrestricted, meaning those not confined 
to a particular circumstance but rather recited in 
mosques, homes, and the street, a**e sunna to 
recite from sunset on the night before each ‘hid 
until the imam commences the hid prayer with 
the opening Allahu Akbar. 

The restricted , meaning those recited after 
prayers (O: w hether the five prescribed prayers or 
the nonobligatory), arc sunna for ‘Hid al-Adha 
only, from the noon prayer (zuhr) on ‘hid day 
until the dawn prayer (subh) on the last of the 
three days that follow it. which is the fourth day of 
the ‘hid. (N: The more reliable position is that the 
time for them begins from dawn of the Day of 
‘Arafa (n: 9 Dhul Hijja) and ends at the midafter¬ 
noon prayer (‘asr) on the last of the three days that 
follow ‘hid al-Adha.) They are recited (O: by 
men. by women (who say them to themselves), by 
both nontravcllcrs and travellers, and whether 
one is praying by oneself or in a group) after the 
current prescribed prayers or making up pre¬ 
scribed prayers missed during the hid or before, 
and after prayers performed to fulfill a vow, 
funeral prayers (jana/.a), and supererogatory 
prayers. If one misses a prayer during the ‘hid but 
does not make it up until after the ‘Eid, then one 
does not recite “Allahu akbar’" after it. 

One says, “Allahu akbar, Allahu akbar, 
Allahu akbar” (N: and then, “there is no god but 
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Allah. Altahu akbar, Allahu akbar, praise be to 
Allah"). It is commendable to add, as people are 
accustomed to. "Allah is ever greatest, etc/' (O: 
namely: ‘‘Much praise be to Allah. Glory to Him 
morning and evening. There is no god but Allah. 
Him alone we worship, making our religion sin¬ 
cerely His though the unbelievers be averse. 
There is no god but Allah alone. He fulfilled His 
promise, gave victory to His slave, strengthened 
His army, and vanquished the Confederates 
alone. There is no god but Allah, Allah is ever 
greatest”). 
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f 19.9 It is recommended to say "Ailahu akbar" 
on the first ten days of Dhul Hijja whenever one 
sees a head of livestock (O: out of reverence for its 
Creator), 


09.9 
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f20.0 THE ECLIPSE PRAYER 

(O: £c/tp$e refers to both that of the moon 
and sun.) 


00,0 
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f20.1 The eclipse prayer is a confirmed sunna 
(def: c4.1) (O: and missing it is not permissible, 
but rather is offensive). 


**L£20.1 

JiC- 


f2(), 2 (O: Like the drought prayer, it has no call 

to prayer (adhan) (n: besides that mentioned at 
09.4(4)).) 


^ jisf %) 00.2 


0113 It is recommended to be performed in a 
group at the mosque. 

It is recommended for women without attrac¬ 
tive figures to attend (O: in their household 
clothes, that is, women advanced in years and the 
like. As for women who have attractive figures, it 
is desirable for them to perform it in their homes 
(dis: f!2.4(N:))), 
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The Eclipse Prayer 


£20.4 


DESCRIPTION OF THE ECLIPSE PRAYER 


f20.4 The eclipse prayer consists of two rak"as. 
The minimum is: 

(a) to open with “Allahu akbar' -1 ; 

(b) to recite the Fatiha; 

(c) to bow; 

(d) to straighten up; 

lyLi of f20.4 

r b-# £*jt ft (M 

^ y r> 

^ *JL^> -, ^ u| . \ * \ ;[/■ 
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, (Ifw -Iaj A-4-JkII 

(e) to recite the Fatiha again; 


(f) to bow again; 


(g) to (0: straighten up and) remain motion¬ 
less a moment; 


(h) and to prostrate, then sit up, and then 
prostrate again. 


This is one rak 4 a, comprising standing twice, 
reciting (O: the Fatiha) twice, and bowing twice. 
One then prays the second rak'a like the first. 

It is not permissible to lengthen the amount 
of time one stands or bows merely because the 
eclipse has not yet passed, or to shorten the 
rak*as to less (O: than the above way after having 
intended it) because the eclipse has passed. 


f20.5 The optimal way is that after reciting the 
Opening Supplication (Istiftah, def: f8.13), the 
Ta‘awwudh (fS. 16), and the Fatiha, one: 

(a) recite al-Baqara (Koran 2) for the first 
Koran recital; 

\jAi jl 1 |Lrfj f20.5 

dj^/1 fLiJt ^ i L*oLiJ!j j j ■ : 1 [ j 
J iLoJlj Jij 

(b) recite A1 ‘Imran (Koran 3) after the sec¬ 
ond time one recites the Fatiha (A: in the first 
Tak‘a); 


(A: then, in the second rak 4 a:) 


(c) recite al-Nisa (Koran 4) for the third 
recital; 
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f21.0 


The Prayer (Salat) 


(d) and recite al-Ma’ida (Koran 5) for the 
fourth recital. 


. k±U> jpmj ^5 3-CLJlj 

JjVl j 


Or one may recite comparable amounts of 
the Koran in place of the above suras. 

One bows and says “Subhana Rabbiya al- 
‘AdhinT (“How far above any limitation is my 
Lord Most Great”) after the first of the four 
Koran recitals for a period equal to reciting one 
hundred verses of al-Baqara (N: about 20 
minuies): after the second recital for the length of 
eighty of its verses; after the third for the length of 
seventy verses; and after the fourth for the length 
of fifty verses. 


i/W Jj iji Jt j* £1 


The other parts of the eclipse prayer are the 
same as other prayers. 


f20.6 After praying, it is recommended that the 
imam give two sermons like those of the Friday 
prayer (O: in integrals (def: fl8.9) and conditions 
(fl8.10), except that here the sermons follow the 
prayer, as opposed to those of the Friday prayer, 
which precede it). 


k.jajii f20,6 

^ 1 J) 


f20.7 One may no longer perform the eclipse 
prayer if one has not yet begun it when the eclipse 
passes, when the sun sets while still eclipsed, or 
when the sun rises while the moon is still eclipsed. 
But if one has begun the prayer and the eclipse 
passes or the sun sets while still in eclipse, one 
nevertheless completes the prayer. 
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f2L0 THE DROUGHT PRAYER 


01.0 


121.1 1 he drought prayer is a confirmed surma 

(def: c4.1) (O: even for someone travelling, or 
praying alone), and is recommended to be prayed 
in a group. 


yj LvfcJ jJj ) fl J-SL f21,1 
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(21.2 When the land is parched or the water sup¬ 
ply is cut off or diminished, the imam (A: i.e. the 
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The Drought Prayer 


f21,3 


caliph (def: o25) or his representative) warns 
people against wrongdoing and orders them to 
repent for their sins, give charity (O: because this 
influences the acceptance of prayers), settle their 
differences with enemies (O: if the enmity is 
not for Allah's sake. Otherwise, it is not 
objectionable, for severing ties with the corrupt is 
something that one should do), and fast for three 
days (O: which must be consecutive, for this is 
obligatory if the caliph orders it). Then, on the 
fourth day while still fasting, they come out to an 
empty expanse (lit. “desert”) in their work 
clothes, accompanied by those of the women who 
do not have attractive figures (dis: f!2.4(N:)), 
livestock, men and women advanced in years, 
infants and small children, the pious, and those 
related to the Messenger of Allah (Allah bless him 
and give him peace); and they ask Allah to give 
them rain because of those present (O; i.e. by vir¬ 
tue of their spiritual grace (baraka), interceding 
through them). Each mentions to himself the 
good works he has done and intercedes through 
them. 

Non-Muslim subjects of the Islamic state who 
attend are not hindered from doing so, but may 
not mix with us. 
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DESCRIPTION OF THE DROUGHT PRAYER 




f21.3 The drought prayer consists of two ralCas 
like those of the 'Eid (def: £19,5). 

The imam then gives two sermons like those 
of the ^Eid, except that in place of each Allahu 
Akbar (fl9,7). the imam says, “I ask forgiveness 
of Allah Most Great, whom there is no god but 
He ; the Living, the Ever Subsistent, and I turn to 
Him in repentance.” 

During the sermons, the imam frequently 
asks Allah’s forgiveness (istighfar), blesses the 
Prophet (Allah bless him and give him peace), 
supplicates Allah, and recites the verses, 

“Ask forgiveness of your Lord—verily He is 
oft-forgiving—and He will loose the sky upon 
you in torrents, aid you with wealth and sons, 
and make gardens and rivers yours” (Koran 

71:10-12). 
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f21 A 


The Prayer (Salat) 


In the second sermon (O: about a third of the 
way through it) the imam turns toward the direc¬ 
tion of prayer (qihla) and switches his cloak 
around (O: by putting the right side of it on his left 
and vice versa. It is also sunna to turn it upside 
down. Roth sunnas can be effected by putting the 
lower left corner on the right shoulder and lower 
right corner on the left shoulder. The wisdom 
therein is the favorable portent of a change of 
state). The people do likewise. 

He should supplicate to his utmost, both to 
himself and aloud, (O: Those present raise their 
hands with the backs of the hands up. The sunna 
supplication is: ‘ k O Allah, send us rain, raining 
wholesomely, healthily, torrential!y, widespread, 
pouringly, in sheets, drenchingly, continuously till 
Judgement Day. O Allah, give us rain and make 
us not of those who despair. O Allah, servants and 
cities are in distress, hunger, and want, from 
which wc can ask none hut You for relief. O 
Allah, make the crops grow and the milk of the 
livestock flow, and send down the sky’s blessings 
upon us and bring forth for us the blessings of the 
earth. Raise from us the affliction that none but 
You can lift.”) 

If they pray but arc not given any rain, they 
repeat the prayer (O: until given rain). If they pre¬ 
pare (O: and gather), but are given rain before the 
prayer, they pray in thanks and ask for more. 
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f21.4 It is recommended for those whose land is 
flourishing to supplicate after prayers for those 
whose land is parched. (O: This being the middle 
course. The minimum is to make a supplication, 
while the optimum is to take the above measures 
of performing two rak’as with the two sermons, 
the supplications, and asking for forgiveness.) 
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f21 .s At the first rainfall of the year, it is recom¬ 
mended to uncover part of the body for the rain to 
strike. 
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f21.6 It is recommended to glorify Allah when 
thunder is heard (O: saying. ‘'Glory to Him the 
thunder and the angels glorify, in awe of Him,”) 
and when lightning is seen (O: saying, ‘'Glory to 
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Him who shows you the lightning that you may 
have fear and hope”). 


f2l ,7 It it rains so much that harm is feared, it is 
recommended to supplicate as has come in the 
sunna: “O All ah t around us* not upon us. O 
Allah, upon the hills and bluffs, the valley floors 
and copses of trees.” 

* 


* Drought Prayer f21.7 
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BOOK G 

THE FUNERAL PRAYER (JANAZA) 



CONTENTS: 

Visiting the Sick and Dying gLG 

Remem be ri n g Dea this Reconi mended g 1.1 
Instructing the Dying gl,5 
Immediate Measures After Death gl .6 
Washing the Deceased, Etc., Is Communally Obligatory gL9 
Washing the Body g2.0 

Who Should Wash the Body g2.2 
How to Wash the Body g2«6 
Recommended measures g2.8 
At minimum g2.10 

If anything exits from body after washing g2,10 
Shrouding the Body g3*G 
The Shroud g3.2 
At minimum g3,2 
Recommended Measures g3.3 
Dying When in Ihram for Hajj g3.4 
Preparing a Shroud for Oneself g3.5 
The Prayer Over the Dead g4,G 
Where Performed g4.2 
Who Should Lead the Prayer g4.3 
Placement of the Body for the Prayer g4.3 
Description of the Funeral Prayer g4.6 
What Is Said Therein g4.8 
After the first Allahu Akbar g4.8 
After the second Allahu Akbar g4.9 
After the third Allahu Akbar g4.10 
After the fourth Allahu Akbar g4.12 
1 ntegrals of the Prayer g4.13 
Conditions for Validity g4.14 
Latecomers to a Funeral Prayer g4,15 
Repeating the Funeral Prayer g4.17 
Praying Over the Absent Dead g4.18 
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Visiting the Sick and Dying 


gl.O 


Burying Martyrs g4.20 
Burying the Stillborn g4.21 
Carrying the Deceased to the Grave g4.22 
Burial g5.0 

Where the Deceased Is Buried g5,1 
Digging the Grave g5,2 
Burying the Body g5.3 
Who should bury it g5.3 
How to place the body in the grave g5,4 
What is said g5,4 

Obligatoriness of burying the body facing Mecca g5.4 
What is said after burial g5.6 
The Finished Grave g5.7 

Recommended measures g5.7 
Things offensive for graves g5.7 
Visiting Graves g5.8 
Consoling Next of Kin gh.O 
Recommended g6J 
What Is Said g6.2 
Weeping Permissible g6,3 
Eulogies, Lamentations, Etc., Unlawful g6.4 
Preparing Food for Next of Kin g6.5 


gl.O VISITING THE SICK AND DYING 


gl .l It is recommended for everyone to fre¬ 
quently remember death, particularly if one is ill, 
and to prepare for it by repenting (def: p77) (O: 
because of the hadith, 

“Remember often the Ender of Pleasures,“ 

meaning death, a hadith related by TirmidhL Ibn 
Hibban, and Hakim, the latter two classifying it as 
rigorously authenticated (sahih). Nasal’s version 
has the addition. 


I1 s* gl -0 

Si J-5U Jpjjj gl. 1 
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“for truly, it is not remembered in a plentitude 
save it diminishes it, and not remembered in a 
dearth save it increases it 3' 


'“plentitude" meaning of wives and this-worldly 
goods, and “dearth" meaning of spiritual works). 
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gl.2 The Funeral Prayer (Janaza) 


gl .2 It is recommended to visit the ill. even if 
the malady is only sore eyes, whether the person is 
a friend or enemy. 

It the sick person is a non*Muslim subject of 
the Islamic state (dhimmi, def: oil) then if he is a 
relative or neighbor, visiting him is recom¬ 
mended. If not, visiting him is merely permissible. 


f'j j* j-b gl *2 
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gl 3 h is offensive to sit lengthily with a sick 
person. It is recommended not to continuously 
visit (O: but only from time to time) unless one is 
a relative or similar person (O: of his friends) 
whom the sick person is fond of, or someone (O: 
ol the righteous) from whose presence others 
derive spiritual blessing (baraka), for any of 
whom visiting the sick person is recommended at 
any time as long as there is no objection (O: by the 
sick person to long visits). 


-34-*^ iJLfc) sj-sLj gl.3 
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gl -4 11 the visitor has hopes that the patient will 

survive, he supplicates for him (O; saying, “O 
Allah, \ x>rd of Men, remove the harm and heal— 
for You are the Healer besides whom there is no 
other—with a cure that will not leave behind pain 
or sickness/') and then leaves. But if the visitor 
sees hi tie hope of a recovery, be sin mid encourage 
the sick person to repent and to make his bequests 
(def: Ll-3) (O: by telling him, e.g. “You should 
repent of all your sins so that Allah Most High 
heals you, for repentance is reason lor cures. And 
you should make some provision for bequests, as 
it prolongs one's life. A person should make 
bequests while alive and only die after having 
done so, for there is no one who does not 
pass on’’). 
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INSTRUCTING THE DYING PERSON 


I ^JsJj 


gl.5 If the visitor sees the person is dying, he 
should make him desirous of Allah’s mercy (O: 
since hope should predominate over Icar in this 
stale) and should turn him to face the direction of 
prayer (qibla) by laying him on his right side, or if 
impossible, on his left. If this too is impossible, he 
is laid on his back (O: with his face and feel 
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Visiting the Sick and Dying 


gl.6 


towards the direction of prayer (qihla) by prop¬ 
ping up his head a little, feet meaning the bottoms 
of them). 

The visitor should then instruct the dying per¬ 
son to say “There is no god but Allah/’ letting him 
hear it (N: so he can repeat it) but without irritat¬ 
ing insistence, and without telling him “Say 
When he says it, then he is let be until he himself 
speaks of something else. 

It is recommended that the person instructing 
him to say it be neither his heiT nor enemy. 
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IMMEDIATE MEASURES AFTER DEATH 


hi La 


g] .6 When he dies, it is recommended that the 
kindliest to him of his unmarrigeable kin 
(mailram) close his eyes. It is recommended: 

(1) to close his jaws (O: with a wide bandage 
tied above his head so his mouth is not left open); 

(2) to make his joints flexible (O: by bending 
the forearm to the upper arm. calf lo thigh, thigh 
to stomach, and then straightening them, and to 
similarly flex the fingers in order to facilitate 
washing and shrouding him. If the joints arc flexed 
al this point, they Temain flexible, but if not, it 
becomes impossible afterwards); 
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(3) to (O: gently) remove his clothes, and to 
cover him wilh a lighi doth (O: lucking the edge 
under his head and feet so llicy do not become 
uncovered); 


(4) and to place something heavy on his 
stomach (O: (o prevent bloating). 


gl .7 It is recommended to hasten in paying off 
the debts of the deceased (dis: L4.2--3) or having 
them waived (n: by creditors). It is recommended 
to hurry in implementing his bequests, and in 
readying him for burial (0: haste being recom¬ 
mended (N: in readying him and burying him) 
when it is unlikely that the body will rapidly 
change, but obligatory when this is likely). 
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g2.0 


The Funeral Prayer (Janaza) 


g!.8 When someone dies suddenly (0: or is 
believed to have died), the body is left until it is 
certain he is dead (0: by a change in odor or the 
like). 

(4 —jl) wA* IS^i gl ‘8 

gl-9 Washing the dead person, shrouding him, 
praying over him, carrying him, and burying him 
are communal obligations (def: c3.2). 

gl .9 

g2.0 W ASHING THE BODY 

Cw.il g2.0 

g2.1 Then the body is washed (O: obligatorily). 

• fi i g2.1 

WHO SHOULD WASH THE BODY 


g2.2 W hen the deceased is male, the best suited 
to wash the body (A: anyone may wash it, but it is 
not permissible {N: being offensive) for a non- 
Muslim to wash the body of a Muslim, and non- 
Muslini relatives are as though nonexistent in the 
following priority list) is: 

d>\s lip g2.2 

(*^) 

^ rt ^ 1 r 

(1) the father of the deceased: 


(2) the father’s father; 


(3) the son; 


(4) the son’s son; 


(5) the brother; 


(6) the father’s brother; 


(7) the son of the father’s brother; 


(8) those named in the sequence given at 
L10.6(12—14): 


(9) men related to the deceased; 
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Washing the Body g23 


(10) men not related to him; 

(11) his wife; 


(12) and his unmarriageable female relatives 
(mahram. def: m6.1). 


g2.3 If the deceased is female, the best suited to 
wash the body is; 

(1) one of her female relatives (O: meaning 
the women of her immediate family, such as her 
daughter or mother); 

iL-dl L*j llj-*] iuroij g2.3 

JUjJI *p £;> J1 P liUpiM 

■OrA* >) 

(2) other women; 


(3) her husband; 


(4) and then a member of her unmarrige¬ 
able male relatives (mahram, def: m6,2) (O: in the 
above (g2.2) order). 


g2.4 If the deceased is a non-Muslim, then his 
non-Muslim relatives are better suited to wash 
him. 

jlf jlj g2.4 

g2.5 It is recommended that the washer be 
trustworthy (0: so that he can be relied on to wash 
the deceased completely and so forth 4 If he notices 
something good, itissunna to mention it, but if he 
notices something bad, it is unlawful to mention it, 
as this is slander (ghiba, def: r2.2)). 

Li^-I J J jf g2.5 

l$!j ^ j JW) 

*jS* j ^ \jj- 

HOW TO WASH THE BODY 

u..«d 1 

g2.6 It is obligatory for the washer to keep the 
nakedness (def: f5.3) of the deceased clothed 
(f5.4) while washing him. 

It is sunna that no one be present except the 
w'ashcT and his assistant. (O: It is preferable that 
the body be washed while clothed in an ankle- 
length shirt into which the w asher inserts his hand 
from the sleeve if ample enough, while pouring 
water over the garment and washing the body 

J—^1 J g2.6 

J - rL^UI S (J \ ^>J 

i J J— \ Ul a ..**j 

jj *—^ —j j 

# 

<3ji* *ll *J LjwIj 
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g2.7 


The Funeral Prayer (Janaza) 


under it. If the sleeve is not wide enough for this, 
he tears open the seam from the side under the 
arm. It is obligatory that the body be covered from 
navel to knees,) Incense should be burned from 
the start of washing to the finish (O: as is sunna). 


^ j- 1 —v“*" 


It is best to wash the body under a roof, and 
best that cold water he used, except when neces¬ 
sary (O: to heat it, such as to dean away filth that 
could not otherwise be removed, or when the 
weather is cold, since the deceased suffers from it 
just as a living person would). 


oH >J-,J y^JL 'i\ J J ^ ^ 

• (l/^ 1 *i J*W ^ 


g2.7 It is unlawful to look at the nakedness of 
the deceased (def: (5.3) or touch it, except with a 
doth (O: or similar, since direct contact without 
there being something in between is not permis¬ 
sible) It is recommended not to look at or directly 
touch the other parts of the body save with a cloth. 


"if g2. i 

At _ r -JI jyy, Vj Ujmj) i3y+> 

•<JS^ 

* u *-* j . T* l|ji Si jl 

- 4* At T l 


g2,8 It is recommended: 

(1) to force out waste from the stomach; 

(2) to dean the private parts of filth (O: 
which is recommended when one is not certain 
anything has exited from those parts, though if it 
has, cleaning is obligatory); 

(3) to give the body ablution (wudu) (O; like 
the ablution of a living person, turning the head 
when rinsing the mouth and nostrils so that no 
water reaches the stomach); 

(4) to make the intention of performing the 
purificatory hath (ghusl), and then to wash the 
head, heard, and body each three times with water 
infused (with sidr (n: i.e. lote tree (Rhamus spina 
christi) leaves), taking care each time to press the 
hand on the stomach (N: in a downward stroke) 
(O: leaning on it to force its contents out, but 
gently so as not to hurt the deceased. If the hair of 
the head or heard is matted, it should be gently 
combed with a w'ide-tooihed comb so as not to pull 
any out. If hair comes out as a result, the washer 
should return it and place it in the shroud to be 
buried with the deceased). 


yj, ^ (k* 4 *) gT8 

r 1 ol) 4 . jj i i /3 [ 

9* C 4 + I 
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Washing the Body 


g2.9 


g2.9 (O: It is sunna: 

( I) that the place of washing be on an incline 
so the head is highest and the water flows down 
away from it; 

(2) that there be an incense burner present 
with incense in it; 

(3) to put one's right hand on the shoulder of 
the deceased with the thumb on the nape of his 
neck so that the head does not loll, and brace his 
back up against one's right knee; 


j ji <*—g2.9 
^b iijf* • b^-*^ 

<_*> L J* 

j 1 ’ - * J 4~-i J 'Ad «LlS i j£j 

, U 4 Jlft k — 4 1. ^J 

j&j j b 0»Jlj jj h; I r—~ 

>• l« 

tSji j*J LCjj Ijl ^i| Alkj _J 1 ! »_L 

»M>. J j » j^c> ^Jsr j iJ-yi 

• <^I j! 


(4) to have the helper pour abundant water 
during the process to obviate offensive odors from 
waste leaving the body; 


(5) to stroke the stomach firmly and effec¬ 
tively with one’s left hand; 


(6) and when finished, to lay the deceased 
down again on his back w ith his feet towards the 
direction of prayer (qibla).) 


g2.10 If the body is not clean after three times, 
one w ? ashes it again, reaching an odd number of 
washings. (O: If dean after an even number of 
washings, it is sunna to add another. If clean alter 
an odd number, one does not add any.) 

It is sunna to add a little camphor to the 
water, especially for the last washing. 

The obligatory minimum for this purificatory 
bath (ghusl) is that water reach all external parts 
of the body (O: and it is obligatory to remove any 
filth (najasa, def: el4.1), if present). 

The body should be dried with a doth after¬ 
wards. 

If anything leaves the body after washing, 
only the affected area need be washed. (O: It is 
not necessary to repeat the ablution (wudu) or 
bath (ghusl), even if the excretion is from the from 
or rear private parts.) 


>4?) • 'j-b »b i-^i ujj g2.1() 
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g3.0 


The Funeral Prayer (Janaza) 


g3.0 SHROUDING THE BODY jiS g3.U 

g3.1 I hen the body is shrouded (O: obliga- g3.1 

torily). 


g3.2 If the deceased is male it is recommended 
that he he wrapped in three washed (O: not new) 
white shrouds, without an ankle-length shirt or 
1 urban, each shroud covering the whole body (O: 
unless the deceased was in a state of pilgrim sanc¬ 
tity (ihram), in which case the head of the male or 
face of the female must be left uncovered)* It is 
permissible to add (O: beneath the shrouds) an 
ankle-length shirt and a turban. It is unlawful to 
use silk (N: to shroud a man)* 

If the deceased is a w oman it is recommended 
that she be dressed in a wraparound, headcover. 
and a shift, and that she be wrapped in two 
shtouds (O: like those used for men in being white 
and washed), each of which covers her(0; entire 
body). It is offensive for a woman's shroud to be 
made of silk, or fabric dyed with saffron or 
safflower. 

The obligatory minimum for shrouding a man 
or w f oman is to completely cover their nakedness. 
(O: For a man it is obligatory to cover the navel, 
the knees, and what lies between them, and for a 
woman, her entire body.) 


g3.2 



ylj j* jb jaJl ; U>-l j 

iflLUtf;*.* I j jU ^ J 

—t il «_Lfc j j ■ 
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y 
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jij*" *4* 

J jh jAfijAJ 
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g3.3 It is recommended: 

(1) to scent the shrouds with incense {O: 
from aloes and the like); 

(2) to sprinkle them with hunut (O: an 
aromatic compound of camphor, reed perfume, 
and red and white sandalwood) and camphor; 

(3) to place cotton and hunut on the aper¬ 
tures of the body (O: such as the eyes, mouth, nos¬ 
trils, and ears) and on places that touch the ground 
in prostration (O: the forehead, nose, palms, bot¬ 
toms of the feet, and the knees); 


•jr*j ) j^ ] j-**s j g3.3 

• J-*' * ** dL] 

jjj J {[Jyjl I4WVJ 

y y £> 
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(4) and it is commendable to perfume the 
entire body. 
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The Prayer over the Dead 


g4.0 


g3.4 (f a person dies while in a state of pilgrim 
sanctity (ihram, def: j3), it is unlawful to scent the 
body, to dress it in a garment with any sewing in it 
(A: if male), and to cover the head of a male s 
body or the face of a female's. 

LoU jU g3.4 
, * • 

g3,5 It is not recommended to prepare a shroud 

j for oneself, unless to ensure that it comes from a 
lawful source or from the effects of a virtuous per¬ 
son (O: meaning those who worship much, or 
religious scholars who apply their knowledge in 
their lives. In such a ease, one may procure it for 
the blessing therein {tabarruk, dis: w31)), 

* 

Lis* f-id IjJ j! x^l Vj g3.5 

Jj>l UUj V} 

lJ jLUJl Jwlj) 

. 4-Uy JXoo 

£4,0 THK PRAYER OVER THE DEAD 

n 

g4.U 

g4,l Then the deceased is prayed over (O: 
obligatorily). 

The obligation is fulfilled if a single Muslim 
male (O: who has reached the age of discrimina- 
1 tion) prays over the deceased. It is not fulfilled by 
a prayer of women alone when there is a male 

1 available, though if there is no one besides 
women, they arc obliged to pray and their prayer 
fulfills the obligation. 

- ^ ^ aj - (H §4.1 

• • i ► i > 

j £>1 ta a---.J 

‘A * 

J 

ftjUpdl S>A—s» kJi...: ^ d-’rj 

- j*/* 

g4.2 It is recommended to perform the funeral 
prayer in a group. It is offensive to pray it at a 
cemetery (O: though not in a mosque, which is 
preferable). 

o j&j it ! t j.i g4 . 2 

^ «j_£j Vj) Ij iWlI ^ 

WHO SHOULD LEAD THE FUNERAL PRAYER 


g4.3 The person best suited to lead the funeral 
prayer as imam is the one who is best suited to 
wash ihe deceased (dis: g2.2) except for women, 
w ho have no right to lead (dis: f 12,27), The family 
member responsible for the deceased is given 
preference in leading the prayer even over the sul¬ 
tan (O: or imam of the mosque). 

^Xji §4.3 
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g4.4 


The Funeral Prayer (Janaza) 


1 he older of two persons (O: meaning more 
years in Islam > provided he is upright (def: o24.4)) 
takes precedence over the more learned in Sacred 
Law {O: when they are at the same level (n: of the 
g2.2 precedence order), such as two sons or two 
brothers, since the purpose is to pray for the 
deceased, and the supplication of an older peison 
is more likely to he answered) and (n: the older) is 
given precedence over any others (A: at that 
level), though if they arc of the same age. then one 
is chosen according to the order used for the 
imamate of other prayers (def: f 12.25). 

The responsible family member is given pre¬ 
cedence in leading the funeral prayer even when 
the deceased has stipulated some other nonfamily 
member to be the imam. 


-Cj* I.L*j (JjuaM 

j\ Jests 'j 1 
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Pi 



PLACING THE BODY FOR THE 
FIFNERAL PRAYER 




g4.4 It is recommended (N: in the funeral 
prayer itself, where the deceased, enshrouded, is 
on a bier in front of the imam and lying on his right 
side facing the direction of prayer (qibla)) that the 
imam stand by the head of the deceased, if male, 
and by the posterior, if female (O: because this 
better screens her from view). 


■ 1> M lb (L >1.1 Q t AltJ g4.4 

iijJiJl J W»vt-J _ 

•(V 


g4 .5 If there arc several bodies, it is best to per¬ 
form a separate funeral prayer for each individual, 
though it is permissible to pray for all of them in a 
single prayer by putting the biers directly in front 
of the imam (O: one after another (N: parallel 
with the rows of worshippers), each body facing 
the direction of prayer (qibla)). The closest body 
to the imam (O: if the dead differ in gender) 
should be an adult male, then a boy, then a woman 
(O: though if all are male, all female, or all boys), 
then the best Muslim, then the next best (O: in 
piety, abstinence from this world, godfearingness, 
and all praiseworthy traits), and so forth. 

If bodies arc brought successively, the first 
one brought is placed closest to the imam, even if 
a prior arrival is less virtuous or is a boy, though 
not if a female, whose body should be placed 
further from the imam than that of a male brought 
subsequently. 
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The Prayer over the Dead 


g4.6 


DESCRIPTION OF THE FUNERAL PRAYER 


g4.6 Then one intends to perform the prayer 
One must keep in mind its obligatory character, 
though need not explicitly intend it as a communal 
obligation (def: c3.2). (O: One may confine one- 
seif to merely intending to pray four Allahu 
Akbars over the particular deceased person as an 
obligatory act, without intending its being in ful¬ 
fillment of a communal obligation. The intention 
must coincide with one's opening Allahu Akbar.) 

It is valid for someone to perform a funeral 
prayer for a dead person who is absent (dis: g4.18) 
while following an imam who is praying over a 
dead person who is present. 


g4.7 One says Allahu akbar” four times in the 
funeral prayer, raising one's hands (O: to shoul¬ 
der level) at each one, and it is recommended be¬ 
tween each one to fold the right hand over the left. 
The funeral prayer is not invalidated by adding a 
fifth Allahu Akbar, even intentionally, though if 
the imam adds one the follower does not do 
likewise, but simply waits to finish with him when 
he says his S a lams. 


g4.8 After the first Allahu Akbar it is obliga¬ 
tory to recite the Fatiha. It is recommended to say 
“I take refuge, etc.” OVawwudh, def: fS. 16) 
before it and “Ameen" after it, though not to 
recite the Opening Supplication (Istiftah, f8.13) 
or a sura therein. 

(A: It is obligatory that the Fatiha be recited 
in the funeral prayer and that the other spoken 
elements be uttered, but as for each occurring 
after its respective Allahu Akbar, the only one 
which must obligatorily be in its place is the Bless¬ 
ings on the Prophet (Allah bless him arid give him 
peace), which must come after the second Allahu 
Akbar.) 


g4,9 After the second Allahu Akbar (N: and 
one remains standing throughout the funeral 
prayer), it is obligatory to say the Blessings on the 
Prophet (Allah bless him and give him peace). 
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g4.10 


The Funeral Prayer (Janaza) 


after which it is surma to supplicate for the believ¬ 
ers. (O: It is also sunna to bless the folk of the 
Prophet after the blessings upon him (Allah bless 
him and give him peace) and to say “al-Hamdu 
lillah” before it .) 


i-uj) J* 

J* JJ 

■ <ift 


g4,10 After the third Allahu Akbar one suppli¬ 
cates for the deceased. The recommended suppli¬ 
cation is: i% 0 Allah, this is Your slave, and son of 
Your slave. He has left the zephyr of this world 
and its spaciousness, in which were the things and 
people he loved, for the darkness of the grave and 
that which he will meet. He testified that there is 
no god but You alone without a partner, and that 
Muhammad is Your slave and messenger. You 
know him better than we. O Allah, he has gone to 
remain with You, and You are the best to remain 
with. He is now in need of Your mercy, and You 
have no need to torment him. We come to You in 
desire for You, interceding for him. O Allah, if he 
did well, treat him the better, and if he did wrong, 
disregard it and through Your mercy show him 
Your good pleasure and protect him from the trial 
and torment of the grave. Make his grave spacious 
for him and distance the earth from his sides, and 
through Your mercy protect him from Your tor¬ 
ment until You raise him and send him safely to 
Your paradise, O Most Merciful of the Merciful." 
(n; This is the optimal supplication. The minimum 
is mentioned below at g4.13(f).) 
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g4.ll it is commendable to say before the 
above: "O Allah, forgive those of us who arc alive 
and those who are dead, those present and those 
absent, those who are young and those who art- 
old, those who are male and those who are female. 
O Allah, let those of us You give life live by Islam, 
and let those of us You take back die in a state of 
faith." 

Jf it is the funeral of a child, one may add to 
this: “O Allah, send him ahead to smoothe the 
way for his parents, and make him a reason for 
reward, a treasure, admonition, reflection, and 
intercessor. Make the scales of their good deeds 
heavy through him, and fill their hearts with pa¬ 
tience." 
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The Prayer over the Dead g4.12 


g4.12 After the fou rth A11 ahu A k ba r, i t is sun na 
to say, “O Allah, do not withhold from us his 
recompense, nor try us after him, but forgive us 
and him. n 

Then one says “as-Saiamu ‘alaykam' 1 twite 
(O: the first one being obligatory and the second 
sunn a). 

f - 

J*) } g4.12 
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g4.13 The integrals of the funeral prayer are 
seven: 

(a) the intention; 

(b) standing; 

i-T g4.13 

.^1 ^ 

(e) saying ‘Allahu akbar four times; 


(d) the Fatih a; 


(e) the Blessings on the Prophet (Allah bless 
him and give him peace); 


(f) the supplication for the deceased, the 
minimum being “O Allah, forgive this deceased’*; 


(g) and the first of the two times one says 
“as-Salamu 4 aiaykunT’ to finish the prayer. 


g4.14 The conditions of the funeral prayer are 
the same as other prayers (def: f9.13), but in addi¬ 
tion require: 

(a) that the deceased s body has been 
washed before the prayer; 

(b) and that the imam and those praying do 
not stand ahead of the body during the prayer (N: 
i.c, closer to the direction of prayer (qibla)). 

g4,14 
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It is offensive to perform the funeral prayer 
over a body before it has been shrouded. 

If someone dies under a pile of rubble, and it 
is impossible to take out the body and wash it 
(non-(a) above), then he is not prayed over. 


g4.15 A latecomer to the funeral prayer whom 
the imam has preceded by having already said 

a .5,,,,.,* g4.15 
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g4.16 


The Funerai Prayer (Janaza) 


“Allahu akbar" a number of times recites (O: the 
Fatiha) after his own opening Allahu Akbar, and 
then says “Allahu akbar" each lime the imam 
does, though he performs the integrals in order 
from the point at which he began (O: reciting the 
Fatih a after his first Allahu Akbar, the Blessings 
on the Prophet (Allah bless him and give him 
peace) after the second, and the supplication for 
the deceased after his third), and when the imam 
finishes with Salams, the latecomer goes on to 
complete his remaining number of times of saying 
“Allahu akbar" and the other spoken elements, 
and then finishes with his own Salams. 
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It is recommended that the body not be lifted 
until the latecomer finishes his prayer. 

If the latecomer joins the group with his 
opening Allahu Akbar, and the imam 
immediately says the (O: second) Allahu Akbar 
(N: before the latecomer has had a chance to 
recite the Fatiha), then the latecomer (N: omits 
the Fatiha and) says “Allahu akbar** with the 
imam. Here, the latecomer has performed the 
first two Allahu Akbars (O; both the second one 
which he performed with them, and the first one 
which lacked the Fatiha), and he is no longer 
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obliged to recite the Fatiha. If the imam's Allahu 
Akbar occurs while such a latecomer is reciting 
the Fatiha, he discontinues it and says u Allahu 
akbar*' with the imam. 


If the imam says “Allahu akbar’’ and the fol¬ 
lower does not say it until the imam has said it a 
second time, it invalidates the follower’s prayer. 


REPEALING THE FUNERAL PRAYER 


l>Ip] 


g4.16 When one has performed a funeral prayer 
over someone, it is recommended that one not 
repeat it. 


(SjL-uJi J-*) J-p g4.16 
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g4.17 Someone who has missed praying (O: a 
funeral prayer until after the deceased has been 
buried) may pray it at the grave (O: and such a 
prayer is legally valid whether the deceased was 
buried before the funeral prayer had been per¬ 
formed over him, or whether after, though it is 
unlawful to bury a Muslim before his funeral 
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The Prayer over the Dead 


g4.18 


prayer, and anyone who knows of it is guilty of a 
sin), but only on condition that the person praying 
at the grave had reached puberty and was sane on 
the day the deceased died (O: as he was thus one 
of those responsible for the communal obligation 
of praying over the deceased). Otherwise, he may 
not pray there. 

J*1 y ytiW USU Cy 

PRAYING OVER THE DEAD WHO 

ARB NOT PRESENT 


g4.18 It is permissible to perform the funeral 
prayer for an absent person whose body is out of 
tow n, even if not far (O: and even if the body is not 
in the direction of prayer (qibla) which the person 
praying faces (non-(g4.14(b))). But such a prayer 
docs not lift the communal obligation from the 
people of the town where the deceased died). 

It is not permissible to perform the funeral 
prayer over someone who is absent (O: from the 
place of prayer) when the body is in the same town 
(A: though this is permissible if it is at the edge of 
a large city and is a problem to reach). 
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g4,19 If part of the body of a person whose death 
has been verified is found, then it is obligatory to 
wash, shroud, and pray ovct it (O: even if the part 
is a fingernail or hair, as there is no difference be¬ 
tween a little and a lot (A: provided that the part 
was separated from him after death (N: and pro¬ 
vided the rest of him has not been prayed over, for 
if it has, then it is not obligatory to pray over the 
part))). 
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BURYING MARTYRS 


g4.20 It is unlawful to wash thebodyofa martyr 
((): even if in a state of major ritual impurity 
(janaba) or the like) or perform the funeral prayer 
over him. A martyr (shahid) means someone who 
died in battle with non-Muslims (O: from fighting 
them, as opposed to someone who died otherwise, 
such as a person killed out of oppression when not 
in battle, or who died from fighting non- 
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polytheists, such as (N: Muslim) transgressors). 

It is recommended that war gear be removed 
from the body (O: such as a breastplate and the 
like), and it is best to bury the martyr in the rest of 
his bloodstained clothes (O: since it is the effect of 
worship), though the responsible family member 
may nevertheless remove the garments and 
shroud the body before burial. 


BURYING THE STILLBORN 

g4.21 A premature baby (A: meaning one born 
before six full months) that dies is treated as an 
adult if it gave a cry (O: sneeze, or cough when it 
left the mother) or showed movement (O: treated 
as an adult meaning it is obligatory to wash, 
shroud, pray over, and bury the baby, since its life 
and death have been verified). If it did not, then: 

(1) if it had reached four months in the womb 
(O; which is the time at which the spirit is breathed 
into it) then it is washed before burial but not 
prayed over; 

(2) but if it had not, it is only obligatory to 
bury it. 


CARRYING THE DECEASED TO THE GRAVE 


g4.22 The burial should take place immediately 
after the funeral prayer and not be delayed to wait 
for anyone besides the responsible family 
member, provided he is (0; reasonably) nearby, jf 
it is not to be feared that the condition of the body 
will change (O: though if this is feared, then the 
family member is not awaited). 


14.23 It is best that the bier be carried by its 
poles, sometimes by four (O: men) (N: one pole 
on the shoulder of each, the poles being parallel 
with the bier and supporting it, two ends forward 
and two ends aft) and sometimes by five, the fifth 
man between the two forward poles. It is recom¬ 
mended that the bearers walk faster than usual, 
though they should not trot. 
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Burial 


g5,0 


g4,24 It is recommended for men to follow the 
bier to the place of burial close enough behind to 
be considered part of the funeral procession. It is 
offensive to follow it with fire or incense burners, 
which are likewise offensive at the burial. 
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g5.0 BURIAL 


O^f g5 0 


g5.1 Then the deceased is buried (O: obligato¬ 
rily). It is best to bury him in the cemetery. 

It is unlawful to bury someone where another 
person has been buried unless the previous body is 
completed disintegrated (O: such that nothing of 
it remains, neither flesh nor bone). 

It is also unlawful to bury two people in the 
same grave unless absolutely necessary, as when 
there has been much killing or death, in which 
case a wall of earth is made between the two 
bodies as a barrier. If the bodies differ in gender, 
this is even more imperative* especially when two 
people (O: of the same gender or not) are not 
related. 

If someone dies on a ship and it is impossible 
to bury him on land, the body is placed (O: tightly 
lashed) between two planks (O: to obviate bloat¬ 
ing) and thrown into the sea (O: so that it reaches 
shore, even if the inhabitants are non-Muslims, 
since a Muslim might find the body and bury it fac¬ 
ing the direction of prayer (qibla)). 
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DIGGING THE GRAVE 


jj&\ ji!>- 


g5,2 The obligatory minimum for a grave is 
that it conceal the odor of the body and that it pro¬ 
tect it from (O: being dug up and eaten by) ani¬ 
mals. 

It is recommended to dig the grave wider than 
the obligatory minimum and that its depth equal 
the height of an average man with his arm fully 
extended upward. 
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g5.3 
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A lahd (O: Le. a grave with a lateral hollow jjJl ja \j»\ j*Jli j 

large enough for the body dug into the side of the ^ J ^ j! i r 
bottom of the grave that is towards the direction of 



prayer (qibia)) is superior to a shaqq (O: meaning 
a simple trench dug down into the middle of the 
floor of the grave with low block walls raised along 
the trench’s sides, in which the deceased is placed 
before the walls are ceilinged with blocks (N: and 
the earth is shovelled back into the grave on top of 
them)), unless the earth is soft, in which case 
the shaqq is preferable (O: so as not to cave in on 
the deceased). 

It is offensive to bury the deceased in a coffin 
(O: or to put in a pillow for him, because all of this 
wastes money without being of any benefit) unless 
the earth is soft (O: quick to fall) or moist (O: in 
which cases it is not offensive. If otherwise, then 
even if a coffin was stipulated by the deceased in 
his will, it is not provided). 
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BURYING THE BODY 




g5.3 Men should bury the dead, even if the 
deceased is female, in which case the best suited is 
the husband, if able, and then (n: for either sex) 
those listed in the funeral prayer preference order 
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Burial 


g5.4 


(g4.3), except that (A: when two are on the same 
level, such as two sons or brothers) the most 
learned in Sacred Law is preferred to the oldest, 
unlike the order for the prayer (O: the purpose 
thereof being knowledge of the rules of burial, 
which a learned person is likely to know better 
than others). 

It is recommended that the number of men 
(O; burying the deceased) be an odd number. 
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g5.4 It is preferable to conceal it (O: the grave) 
w ith a cloth while placing the body in it (N: a blan¬ 
ket is stretched over the grave about half a meter 
above the level of the ground, helpers holding 
each corner, while another person stands down in 
the grave at the foot end, ready to take the body 
from the bier). (O: This is especially necessary 
when burying a female, and is done because some- 
thing might be disclosed of the deceased that is 
desirable to conceal.) 

The head of the deceased is placed near the 
foot of the grave (O: foot meaning the end w'hich 
will accomodate the feet when the body is in 
place), and the body is slid from the bier head¬ 
first. 

It is recommended for the person burying the 
deceased (N: who is standing in the grave taking 
the body, and there may be more than one): 

(1) to say (O: to the deceased), ‘Tn the name 
of Allah and according the religion of the Mes¬ 
senger of Allah (Allah bless him and give him 
peace) 

(2) to supplicate Allah for (O: the forgive¬ 
ness of) the deceased; 

(3) to place a block as a pillow for him, and 
to pull back the shroud enough to lav his check 
directly on the surface of the block (O: as it is 
more expressive of lowliness); 

(4) and to place the deceased upon his 
nght side. 

It is obligatory that the body be placed facing 
the direction of prayer (qibla) (O: and this is abso¬ 
lutely necessary. If buried facing the other way, or 
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lying on his back, he is disinterred and reburied 
facing the direction of prayer). 




g 5,5 The lateral hollow dug into the side of the 
grave (N: in the lahd (def: g5.2)) for the body is 
wailed up with blocks ( A: after the body has been 
placed in it, before filling in the grave. It is sunna 
to use nine blocks). 


^ J* J)] <4^ 4-*^ g5-5 


g5.6 The person at the graveside sprinkles 
three scoops of earth (O: using two hands) into the 
grave. (O: it is surma to say with the first, “Of it 
We created you all/' with the second, "To it We 
shall make you all return/' and with the third, 
“And from it We shall bring you forth again” 
(Koran 20:55).) 

Then the grave is filled in, using shovels, after 
which one stays for a moment: 


g5.6 
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(1) to instruct the deceased (dis: w32) (N: 
the answers he will need to know when Munkar 
and Nakir (u3.3) question him in the grave as to 
his Lord, religion, and prophet); 


(2) to supplicate for him (O: such as to say: 
‘‘O Allah, make him steadfast. O Allah, teach him 
his plea ’); 

(3) and to ask forgiveness for him. 


THE FINISHED GRAVE 



g5,7 One should raise the grave's surface (O: 
up to) 1 span (n: about 23 cm.) above the 
ground (O: so that it can be known, visited, and 
respected), except in countries at war with the 
Muslims (O: w here it is not raised but rather con¬ 
cealed, so as not to be meddled with), and to make 
its top flat is better (O: than mounding it). No 
earth should be added (O: when levelling it) to 
what was excavated from it. It is recommended to 
sprinkle water over the grave and to put pebbles 
on it. 

It is offensive: 
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g5.8 


(1) to whiten the grave with plaster; 

(2) to build (O: a cupola or house) over it; 

(3) to put khaluq (O: a perfume) on the 
grave (O: as it is of no benefit and wastes money) 
or rose water; 

(4) to place an inscription on it (O: whether 
it is the name of the deceased or something other, 
on a board at the head of the grave or on some¬ 
thing else , unless the deceased is a friend of Allah 
(wali. def: w33) or religious scholar, in which case 
his name is written so that he may be visited and 
honored, it then not being offensive); 
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(5) or to put a pillow or mattress under the 
deceased. 


VISITING GRAVES 


Jjj}\ Ijlj 


g5.8 ft is recommended for men to visit graves 
(dis: w34) (O: of Muslims, especially on Fridays. 
As for visiting graves of non-Muslims, it is merely 
permissible. The spirit of the dead person has a 
connection with his grave that is never severed, 
but is stronger from the midafternoon prayer 
( asr) on Thursday until sunrise on Saturday, 
which is why people often visit graves on Friday 
and on Thursday afternoon). 

There is no harm in wearing one’s shoes when 
visiting (O: to walk between graves). The visitor 
walks up to the grave as close as he would if the 
deceased were alive, and says, ‘ Peace be unto 
you, abode of a believing folk; Allah willing, we 
will be joining you/’ 

It is sunna to recite (O: as much of the Koran 
as is easy) and to supplicate Allah (O: to forgive 
the deceased, while facing the direction of prayer, 
as supplications benefit the dead and are more 
likely to be answered if made after reciting the 
Koran), (n: w35 discusses whether the spiritual 
rew ard for reciting the Koran may be donated to 
the deceased.) 
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g5.9 It is offensive for women to visit graves 
(O: because of their lack of fortitude and exces- 
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sive grief, though this does not apply to visiting the 
Prophet’s tomb (Allah bless him and give him 
peace) which they should do. And like the 
Prophet (Allah bless him and give him peace) in 
this is their visiting the graves of the prophets, 
righteous, and learned). 


^ ^ Uj 
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g6.0 CONSOLING NEXT OF KIN 


g6.0 


g6,1 It is recommended to console all the rela¬ 
tives of the deceased, except young women who 
are not (O: the consoler’s) unmarrigeable kin 
(O: since only her unmanageable relatives 
(mahram, def: m6.2) may console her, console 
meaning to enjoin steadfastness and encourage it 
by mentioning the reward in the hereafter, to 
warn against overburdening oneself with grief, 
and to pray for forgiveness for the deceased and 
the lightening of the burden of those bearing the 
misfortune) when there has been a death in the 
family, for approximately three days after the 
burial. 

It is offensive to sit for it (O: that is, for the 
extended family of the deceased to be seated and 
gather in one place for people to come and console 
them, because it is an innovation (muhdath, syn. 
bid'a, def. w29.3) that ihc Prophet (Allah bless 
him and give him peace) did not do, nor those 
after him. It is offensive for either men or 
women). 

If one is absent (O: whether one is the con¬ 
soler or person to be consoled) and then arrives 
alter a period (O: of three days), one should con¬ 
sole (N: the deceased’s relatives) or be consoled 
(N: if one of them). 
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g6.2 It is recommended to say: 

(1) to a Muslim who has lost a Muslim rela¬ 
tive, “May Allah greaten your reward, perfect 
your consolation, and forgive your deceased”; 
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(2) to a Muslim who has lost a non-Muslim 
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Consoling Next of Kin g6.3 


relative, “May Allah greaten your reward and 
perfect your consolation”; 

(3) and to a non-Muslim who has lost a Mus¬ 
lim relative, “May Allah perfect your consolation 
and forgive your deceased,” 


g6.3 It is permissible to weep before someone 
dies, but better not to afterwards (O: since the 
Prophet (Allah bless him and give him peace) 
wept for his son Ibrahim before his death. It is 
only considered better not to weep afterwards 
because it is sorrow for something that has already 
passed). 
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gb.4 It is unlawful to eulogize the dead, lament 
in a raised voice, slap one's checks (n: as a display 
of grief), rend one’s garments, or dishevel one’s 
hair. 
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g6.5 It is recommended for distant relatives 
and neighbors to prepare enough food for the 
deceased's dose family relatives to suffice them 
for a day and night, and to urge them to eat. 
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g6.6 For the deceased’s family to prepare food 
and gather people over it is an unpraise worthy 
innovation (bid‘a, def: w29.3). 
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hl.O 


Zakat 


Giving Away Everything h9.4 

Unlawful to Remind Recipients of Charily Given h9,6 
Giving to Those Not In Need, Etc. h9.7 


hl.O WHO MUST FAY ZAKAT 

((Muhammad Shirbini Khatib:) Lexically, 
zakat means growth, blessings, an increase in 
good, purification, or praise. In Sacred Law it is 
the name for a particular amount of property that 
must be payed to certain kinds of recipients under 
the conditions mentioned below. It is called zakat 
because one’s wealth grows through the blessings 
of giving it and the prayers of those who receive it, 
and because it purifies its giver of sin and exlolls 
him by testifying to the genuineness of his faith 
(al-Iqna' fi hall alfaz Abi Shuja* (y7), 1.183).) 


i hl.O 

asyi 

L • • • ] jj 

U*i jlkj [ - - • ] j 1 
* 

if (j*j^>** j-^1 ^ _r“_) . £-*—J! 

J! sJ***+*“ dL- 

dUJL 

•■Ujj JLJI jV 

i *? 1 if I^Vj ^ 

jLAl A 9W./3J <1 j, j . .1 i 4^-jL^mij 

iUii >■ ^ j, J 

.(lb a? A 


hl.l Zakat is obligatory: 

(a) for every free Muslim (O: male, female, 
adult, or child); 


r x > ; LJT>h hl .l 

(I J I jA jt Ij-fd jl< 

. ^h_jLySU - C i ^ ■ 


(b) who has possessed a zakat-payable 
amount (Ar. nisab, the minimum that necessitates 
zakat, def: for livestock h2.4-5; for grain and 
dried foodstuffs h3.4; for gold, silver, and other 
money h4.2; and for trade goods h5.1); 


(c) for one lunar year. 


hi.2 Non-Muslims are not obliged to pay 
zakat, nor apostates from Islam (murtadd, def: 
08 ) unless they return to Islam, in which case they 
must pay for the time they spent out of Islam, 
though if they die as non-Muslims their property is 
not subject to zakat (N: because their property is 
considered to belong to the Muslim common fund 
(bavt al-mal) from the moment such people leave 
Islam). 


hi .2 

,<M ') **J - L - J " 

/ r , * /■ ^ I - 

j 3 ; £) yti l_L_l J* jJ\i> jl j 

kl.; d J 4_Jl* 
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Who Must Pay Zakat 


hi.3 


hi, 3 The guardian of a child or insane person is 
obliged to pay zakat from their property (N; if 
they owe any). It is a sin for the guardian not to 
pay the zakat due on their property, and when the 
child or insane person becomes legally responsible 
(O: upon reaching puberty or becoming sane), he 
is obliged to pay the amount that his guardian neg¬ 
lected to pay (O: of zakat in the past). 


J u 44-1^1 1 fifei hi,3 

i lij 

j.uJl J\) U (oLiVlj ^UL,) 

eAjl jJjll 1 

. (UUI 


hi.4 Zakat is due from the owner of property 
that has been: 

(1) wrongfully seized from him; 

(2) stolen; 

(3) lost; 

(4) fallen into the sea; 

(5) or loaned to someone who is tardy in 
repayment; 


ji jl *-JL» hi.4 

‘ i. : • , ° f 

\\Sj «j* y eJJi .u* -«Jip j Ji jU 

j-a* J* 1 ) ^ 

O^T 1 ^XJi dt-dJ otd-d 

j-Jsu 'ilj d t _ r U «-lJ a_JJ 
vd’dj'i «4> ^ 

* 1 * JUi^l w ^m; jJ j 

J* ->■*-* ^ djj Sf[j * 

. (A-lc- j) ‘jU [ ^ 


—only if the owner regains possession of it, 
whereupon he must pay zakat on it for the whole 
time it was out of his hands (O: for the year or 
years that no zakat was paid on the absent prop¬ 
erty, since his having regained it establishes that it 
belonged to him the whole time, and his owner¬ 
ship of it is not vitiated by the mere fact of its not 
having been in his possession during these years, 
provided that it has remained a zakat-payable 
amount (nisab) during them. If it has diminished 
through expenditure to less than the zakat- 
payable amount, then no zakat need be paid on 
it). If the owner cannot regain the property, there 
is no zakat on it. 


hi.5 If a landlord rents someone a house for 
two years for 40 dinars, which he accepts in 
advance and retains possession of until the end of 
the two years, then at the end of the first of the two 
years he only pays zakat on 20 dinars, but at the 
end of the second year he pays one year's zakat on 
the 20 which he paid zakat on at the end of the first 
year (N: as the 20 has now been in his possession 
a second year) and pays two years’ zakat on the 20 


A *jJ»\ S j h 1 .5 

- 6 ,, , , ' * 

j>-\ iSlt oli } 

’jk> JjVi ju. iij» 4r _^- 

jSj i^iUi jjnii ju- lit j La jj _ r i« 

JjJ *-! Utfe ^ 


247 




www.islamicbulletin.com 


hi.6 


Zakat 


for which he did not previously pay zakat (N: as it 
has remained in his possession for two full years). 


hi.6 Someone with only the zakat-payable 
amount (0: of gold or silver) must pay zakat on 
this amount even when he is in debt for an amount 
equal to it. for debts do not remove the obligation 
of zakat, 

L*i) UL*; hi.6 

^ ja a_1U j 

hl.7 Zakat is not due on anything besides: 

J Nj /. r : Nj hl.7 

(t) livestock (def: h2,l); 

* wAJLJb _Ji 

OW-hJI J* U J i 

(2) (n: some) food crops (h3.2); 


(3) gold and silver (A: or their monetary 
equivalents); 


(4) trade goods; 


(5) mined wealth (n; meaning gold or silver 
exclusively, as at h6.1); 


(6) and wealth from treasure troves (A: 
buried in pre-Islamic times). 


hl.8 Zakat is paid from the property itself, 
though it is permissible to take it from another lot 
of property (N: on condition that the amount 
paid is from the same type of property (n: of the 
five types mentioned above) that the zakat is due 
on, such that one may not, for example, pay 
money for zakat due on wheat (n: but must pay 
wheat. An exception to this is trade goods, which 
are appraised, and zakat may be paid on them 
with money, as at h5.1(0:) below)). 

,JUJ| ^ j itrgi hi.8 

•> 

THE ZAKAT YEAR 


hi.9 By the mere fact that a full lunar year 
transpires (O: i.e. begins and ends while zakat- 
payable property is in the owner's possession), the 
poor now own the portion of it that the ow ner is 
obliged to pay as zakat. Thus, if someone has had 

jh hi .9 

jL JUJlj 

Ji—*Jt y* till 2li (*_l 

La J, 
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Who Must Pay zakat 


hi. 10 


200 dirhams (a: the minimal zakat-payable 
amount of silver) in his possession for years with¬ 
out paying zakat, he is only obliged to pay zakat 
on it for the first year (O: because after that year, 
the amount owned by the poor (n: 5 dirhams) has 
diminished the money he possesses to less than the 
zakat-payable amount). 


UJlj) Jkws 

J 1 <-> V C-* %) Ji 


hi. 10 If all one's property were destroyed after 
having been in one’s possession a full year but 
before it was possible to pay zakat (O: to deserv¬ 
ing recipients), then there is no obligation to pay 
zakat on it (O: because it was destroyed through 
no fault of the owner); but if only part of the prop¬ 
erty has been destroyed, such that this diminishes 
the rest to less than the zakat-payable amount, 
then one must take the percentage due on the 
original amount (n: 2,5 percent, for example) 
from the remaining property, and no zakat is paid 
on the amount destroyed. 

If all or part of one's property is destroyed 
after having been in one's possession a full year 
and after it was possible to have paid zakat on it 
(O: by there being both property and recipients), 
then one must pay the zakat due on both the 
remainder and the property destroyed. 


l dU wUj j )j hi. 10 

J*) Cr* J-r-b 

J . . 

wJLa-- ' JlSyJI 

* 

j ] ^ j/ j - - a ^^ 
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h 1 11 Zakat is not obligatory if a person's own¬ 
ership of the property ceases during the year, even 
if only for a moment, and it then returns to his pos¬ 
session; or if it does not return; or if the person 
dies during the year. 


*/'&*&*** hi-11 

fJ .J>»d l J <&■* 

. Stf)H 


hi, 12 The zakat year begins on property pur¬ 
chased or inherited when the buyer or inheritor 
takes possession of it, though if a person relin¬ 
quishes his ow nership of property during the zakat 
year merely to avoid paying zakat on it, this is 
offensive (O: as the learned differ about its unlaw¬ 
fulness). The more reliable opinion is that it is 
unlaw ful, though the transaction would be legally 
valid (dis: c5.2), Bur if such a person sells the 
property after possessing it a full year and before 
paying zakat on it (O; as when he sells it all, or 
sells part and the rest is not enough to require 
zakat), then the sale of the proportion of the prop- 


'- , b.4b > r ~-^ hi. 12 
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h2.0 


Zakat 


crty that was owed as zakat is invalid {O: because 
it belonged to someone else (n: i.e. the recipients, 
as at hi.9), and it is not valid to sell another’s 
property without his consent), although the sale of 
the proportion of the property that was not owed 
as zakat is valid. 


wlU aJI ijj-ljJI) 




h2.0 ZAKAT ON LIVESTOCK 


h2.0 


h2.1 Zakat on livestock is restricted to camels, 
cattle, sheep, and goats. 


1 ^ NJ iU>* ^ M 




h2.1 


h2,2 Zakat is obligatory when one has owned: 


(a) a zakat-payable number of livestock: 

(b) for one year; 


Ldl■ iduli l Caw h^,2 

V] Sis'll J j»Jl JS <aL*\» 

* , * - f t . - ,# . J .. 4 . 

jjl *1*^ 4 ....‘« ll J_j£* 

jV) LjJ ;L*; Vi ji 

►LaJi ^ jL-we—.'ili Xi«; > J—aiJi 


(c) and has been grazing them (n: on 
unowned open range, as discussed below) for the 
entire year. 

There is no zakat on work animals, for ex¬ 
ample, those trained to plow or bear loads (O: 
since the purpose in having them is utility, like 
clothes or household furnishings, and is not pro¬ 
duction). 

Grazing means they have been grazed on 
open range pasturage {O: open range excluding 
pasturage growing on land that a person owns (A: 
as it would then be considered fodder)). If the 
livestock have been given fodder for a period long 
enough that they would have been unable to sur¬ 
vive had they not eaten during it. then there is no 
zakat on them, though if fed with tt for less than 
such a period, then this does not affect the neces¬ 
sity of paying zakat on them. (A: There is no zakat 
on cattle that have been solely fed fodder or grain, 
even if they could have ot herwise been grazed.) 

(n: It is religiously more precautionary (def: 
c6.5) and of greater benefit to the poor to follow 
Imam Malik on this question. Malik holds that 
zakat is obligatory whenever one has possessed a 


. (jljJ* i-Olj wA — zS 
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Zakat on Livestock h2.4 


zakatpayable number of livestock tor a year, 
whether or not they are work animals, and 
whether they have been grazed on open pasturage 
or fed with fodder for (he entire year (al-Sharh al- 
saghir'ala Aqrah al-masalik iia madhhab al-Jmam 
Malik (y35)>1.592).) 


ZAKAT on camels 


»L>'j dm Lid \ <.1 d 

dl w*jLS"1 

J\ ^UJl ^ 

.<[c^Y w-aJl, 
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ZAKAT ON CATTLE 


jti \ Mj 


h2.4 For cattle, the minimum on which zakat is 
payable is 30 head, for which it is obligatory to pay 
a yearling, meaning a male calf in its second year 
(A: though a female may take its place, being 
worth more). 

The zakat due on 40 head is a two-year-old 
female that has entered its third year (A: a male 
will not suffice). 

The zakat on 60 head is 2 yearling males. 
Zakat on additional numbers is figured in the 
same way: on 30 head, a yearling male, and on 40 
head, a two-year-old female (N: according to 
which of the lwo alternatives accommodates the 
last 10 head (dis: h2.6)j. 


,~ij_:se^ j.ii. jt —'J_»h2.4 
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h2.5 


Zakat 


ZAKAT ON SHEEP AND GOATS 


h2.5 For sheep or goats (n: the Arabic ghanam 
meaning both), the minimum on which zakat is 
payable is 40, on which it is obligatory to pay a 
shaky meaning either a one-ycar-uld sheep (O: in 
its second year) or a two-year-old goat (O: in its 
third year). The zakat on 121 sheep or goats is 2 
shahs, on 201 sheep or goats is 3, on 400 sheep or 
goats is 4, and for every additional 100 the zakat is 
1 shah. 


CALCULATING THE NUMBER OF ANIMALS 


h2.6 Numbers (O: of camels, cattle, or sheep) 
which are between zakat quantities (N; i.e. which 
number more than the last relevant zakat quantity 
but do not amount to the next highest one) are not 
counted, and no zakat is due on them. 


h2.7 New offspring of a zakat-payabie quantity 
of livestock that are born during the year are 
counted for the zakat of the year their mothers are 
currently in, no matter whether their mothers sur¬ 
vive or die. Thus, if one owned 40 sheep or goats 
which gave birth to 40 young a month before the 
year's end, but then the 40 mothers died, one’s 
zakat on the offspring would be 1 shah. 
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h2.9 If a group of livestock are all female, or 
arc both male and female, then only a female ani¬ 
mal may be paid as zakat, except as mentioned 


ewj uei sLitf L\j h2.9 
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Zakat on Livestock 


h2.10 


above (h2.4) for 30 cattle, where a yearling male is 
acceptable. 

^*J] u*** J [J fa-™ 

[J fa jj \) *3 fa. ip [ JjT 1 j* 
^) j-*-* fa ji fa* 

• Ufa} 1 j 0 yj 

h2.10 If a group of livestock are all male, then a 
male animal may be paid as zakat. 

b j[j h2.40 

fa J* *+? fa *4 fa fa 

h2.11 If all the livestock are below the minimum 
age that may be given as zakat (def: h2.4-5), then 
one of them is given anyway. But if the herd is 
mixed, with only some of them underage, then 
only an animal of the aeeeptable age may be paid. 

\ fa h 2. J1 

fa - A 4—««» pfa ^4 dt 

* i . . ; • * , 

Jui_1 (-H 5 *3'j-*y 
J_JLkH fa fajfa H fay 
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fa fa ir* yj *jzr fa 

* 

h2.l2 If the animals of the herd are defective, an 
animal is taken which is of the average defective¬ 
ness (O: of the group, defective meaning with 
defects that permit return for refund when sold as 
merchandise (def: k5.3)). 

-b*-l * _•«< cJUT jlj h2.1 2 
UJ! ^.;UpL.]) ^ml\ J 

- a^) A/ >.7. /.» U ^ maJI* 

h2.13 If the herd is composite, such as sheep and 
goats, then either kind may be paid as zakat, 
though the value of the animal given must cor¬ 
respond to the average value of the members of 
the herd. 

jamj jLiS*Lfrljj!oJ\5 jJj h2.13 

*• m . , i 

ia*-j4L »Lt JL>-I 

(*£ i_iL? L-^IS* f ^i 

* [fi* U fa fa Ur* <3 fa 

h2.14 The following are not taken as zakat 
unless the owner wishes to give them: 

(1) a pregnant female (O: because of its 
superiority); 

ttSjll J) fay_Hj h2.14 

fa\ Vj (jL-AlJl JA Lfi'lt 

i i • 

j j ,J»» i—>k 'j/j p j)'2 

(2) one that has given birth (O: because of 
the high yield of milk); 


(3) a stud (O: as it js for insemination* and 
the owner would suffer its loss), 
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h3.0 


Zakat 


(4) a superior quality animal; 
(p) or one fattened for eating. 


7.AKAT ON JOINTLY OWNED PROPERTY OR 
VENTURES WITH SHARED FACILITIES 


h2.15 Two people pay zakat jointly as a single 
person if: 

{l) they jointly own a zakat-payablc amount 
of livestock or something else (O: such as fruit, 
grain, money, or trade goods), as when two 
people inherit it; 

(2) or when the property is not jointly 
owned, as when each owner has, for example, 20 
head of sheep(N: of a herd amounting to the zakat 
minimum of 40), but they share the same place to 
bed them down, to gather them before grazing, to 
pasture, water, or milk them, or share the same 
stud, employ the same shepherd, or similar, such 
as having the same watchman (O: for orchards 
and fields), the same drying or threshing floor (O: 
for fruit or grain), the same store, or the same 
warehouse. 


h3.0 ZAKAT ON CROPS 
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oUl SlS’j h3.0 


h3.1 (N: The rulings of this section apply to the farmers who raise the crops. As 
for those who buy agricultural produce with the intention to sell it, their produce 
is no longer considered as crops are, but is rather a type of trade goods, and the 
zakat on it must be paid accordingly (def: h5).) 


h3.2 There is no zakat on grains or legumes 
except the staple types that people cultivate, dry, 
and store, such as wheat, barley, millet, rice, len¬ 
tils, chickpeas, broad beans, grass peas, and 
Sana‘i wheat. 

There is no zakat on fruit except for raw dates 
and grapes (O: the zakat on grapes being taken in 
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Zakat on Crops 


H3.3 


raisins, and on dates, in cured dates). There is no 
/akat on vegetables. Nor is there zakat on season¬ 
ings such as cumin or coriander (O: since the aim 
in using them is preparation of food, not nourish¬ 
ment). 


Jt % - i's-* 

*i f LJiH ^y, — a\ X oV) 


h.l 3 One is obliged to pay zakat as soon as one 
possesses the zakat-payable amount (def: below) 
of grain, or when the ripeness and wholeness of a 
zakat-payable amount of dates or grapes is appar¬ 
ent. Otherwise, one is not obliged. 


—^ h3.3 

w Xf> u Luh i v^ - 
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THE ZAKAT-PAYABLE AMOUNT OF CROPS 


^i*aj 

♦ , 


h3.4 The minimal quantity on which zakat is 
payable for crops is 609.84 kilograms of net dried 
weight, free of husks or chaff, though for rice and 
Sana'i wheat, which arc stored in the kernal. the 
zakat minimum, including husks, is 1219.68 kilo¬ 
grams of dried weight. 

Zakat is not taken from grain until it has been 
winnowed (O: made free of straw), nor from fruits 
until they arc dried (n: made into raisins and 

dates). 

The produce for the entire year (N: i.c. the 
agricultural year) is added together in calculating 
the zakat minimum (N: when, for example, the 
season's first crop alone is less than the zakat 
minimum). When one crop is harvested after 
another—due to varietal differences or the loca¬ 
tion of the tw o fields—in the same year, and of the 
same kind of crop (n: such as spring wheat and 
winter wheat), zakat is payed from them as if they 
were a single quantity. Different varieties of grain 
are also calculated additively when harvested at 
the same time, though the fruit or grain of one 
year is not added to the fruit or grain of a different 
year. 

Grapes are not calculated cumulatively with 
dates, nor wheat with barley {O: as they arc 
different from one another). 
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h3.5 The zakat for crops that have been 
watered without effort, as by rain and the like, is 
10 percent of the crop (N: i.e. of the net dried stor- 
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h3.6 Zakat 


age weight of the grain, raisins, or dates). The 
zakat for crops that have been watered with effort, 
such as on land irrigated by ditches (O; or a water¬ 
wheel) is 5 percent of the crop. 

If a crop has been raised without irrigation for 
part of the year and irrigated for part of it, then the 
zakat is adjusted (0; according to the period, 
meaning how much of the time the fruit or crops 
were growing), (N: It is more reliable to consult 
agricultural experts as to how much of the crop’s 
water came from rain and how much came from 
irrigation. If 50 percent of the water came from 
each, for example, one would pay 7.5 percent of 
the crop as zakat, as this is the mean between the 
above two percentages.) 


(hj* —s' 

^ iJlwK \j 

■ (WWj jrr* iAj * 
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-dlj i, jinJi ^ 

y'i" 
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h3.6 After one has paid zakat once on a crop 
(N: if one is the tanner), there is nothing further 
due on it (O: as there is no repetition of zakat on 
one s crops when they arc in storage, unlike the 
repetition of it on money), even if it remains in 
one’s possession for years. 


^ £^1-*•"■») I*-* h3.6 

r u T oLJi sur; jV) ^ 


h3.7 It is unlawful for the grower to consume 
dates or grapes or otherwise dispose of them or 
sell them before they have been assessed (O: i.e, 
estimated as to how much there is, and the owner 
made responsible for the portion to be paid as 
zakat), and if he does, he is responsible for the loss 
(O: since part of it belongs to the poor (dis: hi .9)). 


zilLJi ^ h3.7 

L*J y Lu: 
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h3.9 If an act of God destroys the fruit after 
assessment, there is no zakat on it. 


s — a e 

-c-aj . ijc ddj jt* h3.9 
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Zakat on Gold, Silver, and Other Money h4*0 


h4.0 ZAKAT ON GOLD, SILVER, 

AND OTHER MONEY 

j »\Sj h4.<) 

h4.1 Zakat is obligatory for anyone who has 
possessed the zakat-payable amount of gold or 
silver for one year. 

dJU j* h4,1 

, fllSyjl 

THE* ZAKAT-PAYABLE AMOUNTS OF 

GOLD, SILVER, AND OTHER MONEY 

d ib—.A-dl i_>L+a_i 

h4.2 The zakat-payable minimum for gold is 
84.7 grams, on which 2.1175 grams (2.5 percent) is 
due. The zakat-payable minimum for silver is 
592.9 grams, on which 14.8225 grams (2.5 per¬ 
cent) is due. There is no zakat on less that this, 

(N: One must pay zakat (u: 2.5 percent) on all 
money that has been saved for a year if it equals at 
least the market value of 592.9 grams of silver (n: 
that is current during the year). While there is a 
considerable difference between the value of the 
gold zakat minimum and the silver zakat 
minimum, the minimum for monetary currency 
should correspond to that of silver, since it is bet¬ 
ter for the poor.) 

0 j ^ *— 1 'L.'h4.2 

* " i 

wLalj , ^ JL^« vU-a] i^LS*j j 

j *' - 

j «> <cisyj pjj Liu * . r iL-u 
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. oj* UJ ; LaIU- ^j»I 

. j i 

*«— l OjUw b] y> L> 

k_^4Jl Jjj i. a jUi UjJj UJ ]j , * 

. (*tyuD 

Ji4.3 - Zakat is exacted proportionately (2.5 per¬ 
cent) on any amount over these minimums, 
whether the gold or silver is in coins, ingots, 
jewelry prepared for uses that are unlawful or 
offensive (dis: f17,6 T 8,ll), or articles which are 
permanent acquisitions. 

j h4.3 
dUi ^ ^ .1 

(L*Jl ji) i-kjl ; -ly 

. 4u^JJ jt y JZ* jl f JUjU^V 

h4.4 There is no zakat on (n: gold or silver) 
jewelry that is for permissible use. 

* 

ijL_« jl S h4.4 

. g i\Sj yu 

h5.0 ZAKAT ON TRADE GOODS 

Istfj h5.{) 

h5. t A zakat of 2.5 percent (O: like that of gold 
and silver, as merchandise is assessed according to 
its value in them) is obligatory for anyone who: 

jufj iy. Lj>j* ilii lij h5J 
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h5.2 


Zakat 


(it) has possessed trade goods for a year (n: 
whether the merchandise itself remains, or 
whether there is sale and replacement, as below at 

h5.4-5); 


^•* ^ _ j ■ 

j Li-aJ *jui 

LoiJij US') jjj6\ 

C 1 - c , \\ jV 


(b) whose value {n: at the zakat year’s end, 
as at h5..Vt equals or exceeds the zakat minimum 
(N: 592.9 grams of silver if bought with monetary 
currency or silver, and 84.7 grams of gold if 
bought with gold, these being reckoned according 
to the values of silver and gold existing during 
the year); 


/►Cuw .jlS’ V 6 - 4 

i ..ii n» U j 

- a : 1 t 

jlj {iiwJi -LrfUu lAj>ji ^ Lc?jl 

cJJk^Ji Jl>- 

j*i (Jj g>, j l <r A J ^ 4 1 M 
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provided: 


(c) that the trade goods have been acquired 
through a transaction (O: such as a purchase, or 
acquired by a woman as her marriage payment 
(mahr, def: m8). or received as a gift given in 
return for something else (dis: k3L4), or such as 
articles rented from someone in order to rent 
them out to others at a profit, or land rented from 
someone in order to rent it out to others at a 
profit); 

(d) and that at the time of acquisition, the 
owner intended to use the goods for trade. 


t here is no zakat on trade goods if (non-(c) 
above) the owner acquired them by estate division 
(irth, def: LI) or received them as a gift, or if (non- 
(d)) he acquired them by purchase but at the time 
did not intend using them for trade. 


THL ULGINN1NG OF THU ZAKAT YL'AR FOR 
1 RADI: GOODS 


tiJlCd 


h>,2 When the owner buys trade goods that 
cost (N: at least) the gold or silver zakat mi nimum. 
the year of the merchandise’s possession is consid¬ 
ered to have begun at the beginning of the gold 
or silver's zakat year (N: so that a merchant’s 
zakat is figured yearly on his total business capital 
and goods). 

But the year of the merchandise’s possession 
is considered to have begun at the moment of 
purchase if: 


^ JaIS’ Ajiit ip h5.2 

* .< 

._OUl J* jJoU! 
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Zakat on Trade Goods 


h 5.3 


(1) the owner has bought the merchandise 
tor less than the zakat minimum (O: provided the 
price of the new merchandise plus his remaining 
money do not amount to the zakat minimum); 


“‘X* (A? 3 ') 

' .. >> ' 

. »)^Jiu 


(2) or he has bought it (N: in exchange) for 
nonmonetary goods (N: provided these arc not 
also trade goods, as at h5.4, for if they arc, the 
zakat year continues from the zakat year of the 
previous goods). 


ESTIMATING WHETHER THE VALUE OF ONE S 
TRADE GOODS AMOUNTS TO THE ZAKAT 
MINIMUM OR NOT 




h5.3 Merchandise is appraised {A: at its cur¬ 
rent market value) at the end of the zakat year: 

(1) in terms of the same type of money that it 
was purchased with, if bought with money (N: i.c. 
if purchased with silver or monetary currency, wc 
sec if the merchandise s market value at the year’s 
end has reached the silver zakat minimum (def: 
h5.1(b)); or if with gold, we see if its market value 
has reached the gold minimum) even if it had been 
purchased for less than the zakat minimum (N: at 
the beginning of the year) (O: so that if it has now 
reached the value of the zakat minimum, one pays 
zakat on it, and if not, then there is no zakat); 

(2) or in terms of its value in local monetary 
currency, if the merchandise was acquired by 
other than paying money for it (O: such as in 
exchange for goods, or acquired by a woman .as 
her marriage payment (mahr), or by a husband in 
exchange for releasing his wife from marriage 
(def: n5)). If its value equals the zakat minimum 
(h5.1(h)), then zakat is paid. But if not, then there 
is no zakat on it until the end of the next year, 
when it is reappraised and zakat is paid if its value 
amounts to the zakat minimum, and so on (N: in 
the following years). 

It is not a condition that the value of the trade 
goods amount to the zakat minimum except at the 
end of the year (O: not at the beginning, middle, 
or during the whole of the year). 


j JU h5.3 
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h5.4 If trade goods arc exchanged for other 
trade goods during the course of the year, this 
docs not interrupt their possession (O: because 
/akat on merchandise is based on the value, and 
the value of the previous merchandise and the new 
merchandise is the same, so the year of its posses¬ 
sion W not interrupted by merely transferrring it 
from one set of goods to another), though the 
zakat year of the funds which a professional 
money changer exchanges for other funds is inter¬ 
rupted by each exchange (N: and he pays no zakat 
as long as he keeps changing his business capital). 


^ Je>f £ii b h5,4 

dj^dl pJ 

7* jji jlj 

.£^£1 S^-LkJJ yjpjf 


h5,5 If merchandise is sold during the zakat 
year at a profit and its price is kept until the end of 
the year, then zakat 071 the merchandise’s original 
value is paid at the end of that zakat year, but the 
zakat on the profit is not paid until the profit has 
been possessed for a full year. 

(n: A second position in the Shafi'i school is 
that the zakat on the profit is simply paid in the 
current zakat year of the merchandise, just as one 
pays zakat on the offspring of livestock (dis: h2.7) 
in the current year of their mothers (Mughni al- 
muhtaj ila ma'rifa ma'am alfaz al-Minhaj (y73) P 
1.399).) 


■H**,J j j-h h5.5 

- u ^ 1 j* ^1)] j g-uj 
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h6.0 ZAKAT ON MINES AND 
TREASURE TROVES 


j\SJ\j jJbcJi l\*j h6.0 


h6.1 A zakat of 2,5 percent is immediately 
due on: 

(a) the zakat minimum or more of gold or 
silver (def: h4.2) (O: gold or silver excluding any¬ 
thing else, such as iron, lead, crystal, turquoise, 
corne Ilian, emerald, antimony, or other, on which 
there is no zakat); 

(b) extracted from a mine (O: i.e, a site at 
which Allah has created gold or silver) located on 
land permissible for the miner to work or owned 
by him; 


iix. # h6.1 

^ O «d]i ji>- 
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The Zakat of ‘Eid al-Fitr 


h7.0 


(c) and that this amount of ore has been 
gathered by working the site one time, or several 
times uninterrupted by abandoning or neglecting 
the project. 

The zakat is only paid after the ore is refined 
into metal. 

If the person stops working the site for a justi¬ 
fiable reason, such as to travel (O: not for recrea¬ 
tion. but for something such as an illness) or to fix 
equipment, then he adds (O: the ore collected 
after the interruption to that collected before, in 
calculating the zakat minimum). 

Ore found on someone else’s land belongs to 
the owner of the land. 


pi jl fjOi (L*J 

_L _ju Yl j —\ j Jlj^Jl 
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ZAKAT ON TREASURE TROVES 


j\£J\ l\Sj 


h6.2 An immediate zakat of 20 percent is due 
when one finds a treasure trove that was buried in 
pre-lslatnic times (N: or by non-Muslims, ancient 
or modern) if it amounts to the zakat minimum 
(def: h4.2) and the land is not owned. If such a 
treasure is found on owned land, it belongs to the 
owner of the land. If found in a mosque or street, 
or if it was buried in Islamic limes, ii is considered 
as a lost and found article (def: k27). 






hh.2 
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h7.0 THE ZAKAT OF ‘HID AL-FITR 


jk*}\ olS'j h7 () 


WHO MUST PAY IT 




h7.1 The zakat of ‘Eid al-Fitr is obligatory for 
every free Muslim, provided: 

(a) that one has the necessary amount (O: 
2.03 liters of food); 


w J* h7.1. 

. - . . tf * .. . 

ft- *' s •• _ * :! 


(b) and that on the night before the Kid and 
on the Eid itself, this is in excess of what one 
needs to feed oneself and those whom one is 
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hi.2 


Zakat 


obliged to support (def: mi2J), what one needs 
to clothe them, and in excess of one's debts and 
housing expenses. 

If one’s excess amounts to only part of the 
required zakat, one must pay as much of it as 
one has. 

J 5 )] **JiJ HtO—<- =a * 

i ji* l Hf * 

, j 

* > 

PAYING THF ZAKAT OF ‘BID AL-FITR FOR 

ONES DEPENDENTS 


h7,2 Someone obligated to pay the zakat of 
"Eid al-Filr must also pay it for every person he is 
obliged to support, such as his wife and family (O: 
e.g. his young son, grandson, father, or mother), 
if they are Muslim and if he has enough food (O: 
2.03 liters per person above his own expenses and 
theirs), though he is not obliged to pay it for his 
father's wife when supporting his father because 
j of the father’s financial difficulties, even though 
he is obliged to support her (dis: ml2.5). 

i h7,2 
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h7.3 If one is obligated to pay the zakat of ‘Eid 
al-Fitr but only has enough to pay part of it, then 
one begins by paying one’s own, then that of one’s 
wife, young child, father, mother, and then one’s 
adult son (O: without an income, as when he is 
chronically ill or insane, for otherwise one is not 
obligated to support him). 

jj »j}aj j j h7,3 

(J Of o>j j i+d 1 jj 

—* Y ^itt) jgSil ^ <_J 

cJi SS *-l oti j j f j d 

h7.4 A wealthy woman married to a man too 
poor lo pay her 'Eid al-Fitr zakat is not obliged to 
pay her own (A: though it is sunna for her lo pay 
this and all forms of zakat lo her husband, even if 
he spends it on her). 

jT j— ? J-l> ^.4 

i«yb Y [j i-O n* 

• [4^ Jdj] 4r* ^ 

h7,5 T he zakat of 'Eid al-Fitr becomes obliga¬ 
tory when the sun sets on ihe night before the *Eid 
(n: meaning on the evening of the last day of 
Ramadan). 

iifjjjk—jj ——)f — -j h7.5 
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Giving Zakat to Deserving Recipients h8.0 


1 WHAT TYPE OF FOOD MUST BE GIVEN 


h7.6 The zakat of ‘Eid al-Fitr consists of 2.03 
liters of the main staple of the area in which it is 
given, of the kinds of crops on which zakat is pay¬ 
able (def: h3.2). (A: If the main staple is bread, as 
in many countries, only wheat may be given, and is 
what is meant by the expression giving food here 
and in all texts below dealing with expiations (c,g, 
j3,22(2)).) (N: TheHanaft school permits paying 
the poor the wheat’s value in money , both here 
and for expiations.) It is permissible to give the 
best quality of the staple food of the area, but not 
to give less than the usual quality (Oi-such as by 
giving barley where wheat is the main staple). 

JL— j\ 4 .. j - 

j 1 jj 

j—w 1 j> /y 

£>*■' [k1X& ^lllj 

jl) jl . Oji 

h7.7 It is permissible to give the zakat of 'Eid 
al-Fitr (N: to deserving recipients (dis: h8.26)) 
anytime during Ramadan, though the best time is 
on the day of 'Eid al-Fitr before the prayer (def: 
fl9.1). It is not permissible to delay giving it until 
after the day of the k Eid (O: that is, one may give 
it until sunset), and is a sin to delay until after this, 
and one must make it up (N: by paying it late). 

* 

h7.7 
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h8r0 GIVING ZAKAT TO DESERVING 
RECIPIENTS 

h8.0 

h8.I It is unlawful to delay paying what is due 
from a zakat-payable amount of property when: 

(a) it has been possessed for one year; 

(b) one can find the(0: eight) categories (0: 
of eligible recipients, or some of them) so as to be 
able to pay it; 

Jj—Jl>- ^ h8.J 

J+j oU (»LS>J! 
y JlSyll dl 

' J ’ L 1 { 

y •-Hfc) 4_JL_4j 

Vj 4 J 4 - wJU 
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(c) and the property is present (O: within 81 
km./50 mi.); 


—unless one is awaiting a poor person more 
deserving than those present, such as a relative 
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hS.2 


Zakat 


(O: of the person paying zakat whom he is not 
obliged to support), a neighbor, or a more righ¬ 
teous or needy person (O: than those present. 
Under these circumstances it is not unlawful to 


iw 

J*) 0-Si O) 

^ 


delay giving it because there is an excuse, unless 
withholding it involves considerable harm for 
those present). 


jT* 'I IjJ 


PAYING ZAKAT JN ADVANCE 


^Lp cLSjJI 


h8.2 Zakat. on all types of property that a 
year's possession of the zakat minimum makes 
giving obligatory, may be payed for the current 
year (A: alone) before the year's end whenever 
the property owner possesses the zakat minimum. 

This zakat in advance is considered valid only 
when the year ends and: 

(a) the recipient it still among the types eli¬ 
gible for zakat (O: meaning, for example, that his 
state has not changed from poverty to wealth); 

(h) the zakat giver is still obliged to pay it; 

(c) and the property is still as it was (O: i.e. 
the zakat minimum still exists and has not been 
destroyed or sold). 

The zakat in advance is not valid if (N: before the 
end of the year): 

(1) (non-(a) above) the poor person who 
accepted it dies, or becomes financially indepen¬ 
dent for some other reason than having accepted 
the zakat; 

(2) (non-(b)) the giver dies; 

(3) or (non-(c)) the property diminishes lo 
less than the zakat minimum by more than the 
amount given in advance (O: such as when the 
giver takes out 5 dirhams as zakat in advance from 
200 dirhams, but his holdings are subsequently 
reduced by 10 (N: to 190 dirhams, which is less 
than the zakat minimum)), even when this reduc¬ 
tion is because of sale. 
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Giving Zakat to Deserving Recipients 


h8.3 


When Ihc zakat in advance is not valid, the 
giver may lake it hack if he has explained that the 
money has been given in advance (O: by merely 
having said, '‘ This is my zakat in advance,” or if 
the recipient knows it). If what was given as zakat 
still exists, the recipient gives it back together with 
any increment organically connected with it, such 
as additional weight gained by a head of livestock 
while in the recipient’s possession. Hut the prop¬ 
erty owner is not entitled to take back an incre¬ 
ment that is not organically connected to the 
zakat, such as its offspring (O: born from the ani¬ 
mal while in the recipient's possession). 

If the /akal given in advance no longer exists, 
then the giver is entitled to take back a substitute 
(O: whether it be the substitute for a commodity 
that is fungible (mithli, def: k20.3(l)), such as 
silver dirhams, or whether for a nonfungiblc 
(mulaqawwim) commodity such as sheep or 
goals, in w hich ease its price is the market value at 
the time the zakat in advance was accepted, not 
the time it ceased to exist) 

After the return of the zakat in advance, the 
zakat giver pays the zakat from his wealth again it 
he is still obliged to. 

The zakat in advance that is paid from the 
zakat-payable amount (nisab) is considered as if 
still pari of the giver’s property (O: only in respect 
to calculating whether the giver’s total property 
equals the zakat-payable amount. It is not actually 
considered as still belonging to the zakat giver, 
since the recipient is entitled to dispose of it by 
sale or otherwise while it is in his possession). 
Thus, if the zakat giver paid a sheep in advance as 
zakat on 120 head, and one of the sheep then gave 
birth to a new lamb, the giver would now be 
obliged to pay another sheep (O: it being as if he 
owns the (N: next highest) zakat-pavable amount 
of 121 head (dis: h2.5)). 
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AUTHORIZING ANOTHER TO DISTRIBUTE ONE S 
ZAKAT 


’Sty y j 


'3*r 


h8.3 It is permissible for the zakat giver to per¬ 
sonally distribute his zakat to eligible recipients or 
to authorize an agent (wakil, def: k 17) to do so. 

It is permissible for the zakat giver to pay his 


^—ib *-'15,j J/i jl h8.3 
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h8.4 


Zakat 


zakat to the imam (A; ix. the caliph (o25) or his 
representative), and this is superior unless the 
imam is unjust, in which case it is better to dis¬ 
tribute it oneself. 

( 4 ^ail 

. JUA»i <, sU'j jSl* 

t'Hfc PRAYER Ol THE RECIPIENT I OR THE 

ZAKAT GTVF.R 


h8.4 11 is recommended for the poor person (O: 
receiving zakat when the owner is distributing it) 
or the agent assigned to deliver the zakat to recipe 
ients (N: if the imam has gathered it by means of 
agents to distribute to the poor) to supplicate tor 
the giver, saying, "May Allah reward you for what 
you have given, bless you in what you have 
retained, and purify it for you,” 

;tf>U JU-’Vl) >iil wjlI/j h8.4 
it : C ) j > i; 
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uj siti iyjjj < 1 ^ iu\ 
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JHR INTENTION Oh ZAKAT 

ilf^i 

h8 5 Making the intention of zakat is a neces¬ 
sary condition for the validity of giving it. The 
intention is made when zakat is paid to the poor 
person or the one being authorized to distribute it. 
and one must intend giving it as the zakat of one s 
property. (0: It is permissible to make the inten¬ 
tion before paying the money.) When the owner 
has made this intention, it is not necessary that the 
agent distributing it also make an intention before 
giving it (O: because the owner's intention is suffi¬ 
cient, whether the agent is an ordinary individual 
or is the ruler. It is also permissible for the owner 
to authorize an agent to both make the intention 
and distribute the zakat). 

Jl ^ ‘Jjr* 
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h8,6 11 is recommended that the imam dispatch 

a zakat worker, (O: to collect zakat funds from 
those obliged to pay, to make this easier for them. 
Such an agent must be) an upright Muslim (def: 
o24.4) who knows the rulings of zakat, and w'ho is 
not of the Hashimi or Muttalibi clans of Quravsh, 

ui ij h8.6 

> 
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THE EIGHT CATEGORIES Oh RECIPIENTS 

- w* 

h8.7 It is obligatory to distribute one’s zakat 
among eight categories of recipients (O: meaning 

J! h8.7 
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hO 


that zakat goes to none besides them), one-eighth 
of the zakat to each category . 

(n: In the E lanafi school, it is valid for the 
giver to distribute his zakat to all of the categories, 
some of them, or to confine himself lo just one of 
them (al-Lubabfi shark al-Kitab (y88), 1.155).) 


THE POOR 


h8.8 The first category is the poor , meaning 
someone who: 

(a) does not have enough to suffice himself 
(O: such as not having any wealth at all, or having 
some, but (N: he is unable to earn any, and) what 
he has is insufficient to sustain him to the end of 
his probable life expectancy if it were distributed 
over the probable amount of remaining time; 
insufficient meaning it is less than half of what he 
needs. If he requires ten dirhams a day, for ex¬ 
ample, but the amount he has when divided by the 
time left in his probable life expectancy is four 
dirhams a day or less, not paying for his food, 
clothing, housing, and whatever he cannot do 
without, to a degree suitable (dis: f4.5) to some¬ 
one of his standing without extravagance or pen¬ 
ury, then he js poor —all of which applies as well to 
the needs of those he must support (def: m l 2.1).) 
(N: A mechanic's tools or scholar’s books are not 
sold or considered part of his money, since he 
needs them to earn a living); 

(b) and is either: 

(1) unable to earn his living by work suitable 
to him (O: such as a noble profession befitting him 
(N; given his health and social position), as 
opposed to work unbefitting him. which is con¬ 
sidered the same as not having any; If such an 
individual were an important personage unaccus¬ 
tomed to earning a living by physical labor, he 
would be considered "poor.” This also includes 
being able to do work suitable to one, but not find¬ 
ing someone to employ one); 

(2) or is able to earn his living, but to do so 
would keep him too busy to engage in attaining 
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h8.9 


Zakat 


knowledge of Sacred Law. (n: Nawawi notes, “if 
able to earn a living at work befitting him except 
that he is engaged in attaining knowledge of some 
subject in Sacred Law such that turning to earning 
a living would prevent the acquisition of this 
knowledge (dis: w36). then it is permissible for 
him lo take zakat because the attainment of know¬ 
ledge is a communal obligation, though zakat is 
not lawful lor someone able to earn a living who 
cannot acquire knowledge, even if be lives at a 
school. What wc have just mentioned is the most 
correct and well known position. Darami men¬ 
tions three positions concerning someone 
engaged in attaining religious knowledge; 

—that he deserves charity even when able to earn 
a living; 

—that he docs not deserve it: 

—and that if he is an outstanding student w ho can 
be expected to develop a good comprehension of 
the Sacred Law and benefit the Muslims thereby, 
then he deserves charity, but if not, then he 
docs not. 

‘’Darami mentioned this in the chapter of'Volun¬ 
tary Charity' " (al-Majmu 4 (yi08), 6.190-91).) 

But if one’s religious devotions are what 
keeps one too busy to earn a living, one is not con¬ 
sidered poor. 


h8.9 Someone separated from his money by at 
least Si km./50 mi. is eligible for zakat. (N: This 
was in the past. In our day it is fitter to say that he 
must be far from his money in terms of common 
acknowledgement (def: f4,5).) (O: Such a per¬ 
son's absent property is as if nonexistent, and his 
“poverty” continues until the money is present. 
Likewise, someone ow ed money on a debt not yet 
due w r ho does not have any other money is given 
zakat when it is distributed (N; to suffice him) 
until the debt becomes due.) 


h8 10 People whose needs are met by the expen¬ 
ditures of those who are obliged to support them 
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h8.ll 


such as their husbands or families are not given 
zakat (N: for poverty) (O: though it is permissible 
lor a third party to give zakat to such a dependent 
by virtue of the dependent's belonging to some 
category other than the poor or those short ot 
money (dot: below), as when the person belongs 
to a category such as travellers needing money 
(h8 J 8) or those whose hearts are to be reconciled 
(h8.14)). 


J\ 01 
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THOSE SHORT OF MONEY 




h8.11 The second category is people short of 
money , meaning someone who has something to 
spend for his needs but it is not enough, as when 
he needs five dirhams, but he only has three or 
four. The considerations applicable to the poor 
person also apply to someone short of money (O: 
namely, that he is given zakat if he cannot earn a 
living by work befitting him (def: h8.8(b)), or if he 
can earn a living but attainment of knowledge of 
Sacred Law' prevents his doing so; though if he is 
able to earn a living but extra devotions prevent 
him from doing so, then he may not take zakat). 


h8.11 
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HOW MUCH THE POOR ARE GIVEN 


'Juu u 


h8.12 A person who is poor or short of money is 
given as much as needed of tools and materials (O: 
if he has a trade, such as the tools of a carpenter) 
with which he can earn a living, or property with 
which he can engage in trade (O: if a merchant), 
each according to the demands of his profession. 
This amount varies, depending on whether, for 
example, he is a jeweller, clothier, grocer, or 
other. 

If the recipient has no trade (O: i.e. is unable 
to do any work, whether for wages, by trading, or 
other), then he is given enough zakat to fulfill his 
needs from the present till the end of his probable 
life expectancy (O: based on (N: the average life¬ 
span for someone like him in) that locality). 
Another position is that such a person is given 
enough for just one year. 

These measures are obligatory when abun- 
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H8.13 


Zakat 


dant zakat funds arc available, whether the imam 
distributes them or a property owner. But if there 
is not much zakat available (O: meaning if the 
owner or imam distributes funds that arc too little 
to last the poor person for his probable life expec¬ 
tancy or for even one year), it is distributed as is, 
an eighth to each category. 


jL Sj y; jl J) j9 
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ZAKAT WORKERS 




h8.13 The third category consists of zakat work¬ 
ers, the above-mentioned agents (h8.6) dis¬ 
patched by the imam. These include the person 
collecting it, the clerk (C); recording what the 
owners give), the person who matches the payees 
to recipients, and the one who distributes it to 
recipients. 

The zakat workers receive an eighth of the 
zakat funds. If this amount is more than it would 
cost-to hire someone to do their job, then they 
return the excess for distribution to the other 
categories of recipients. But if less (N: than the 
cost of hiring someone), then enough is taken 
from the zakat funds to make up the difference. 
All of this applies only if the imam (A: caliph) is 
distributing the zakat (O: and has not allotted a 
fee to the zakat workers from the Muslim common 
fund (bayt al-mal)). If the property owner is dis- 
tnbutmg the zakat (O: or if the imam has allotted 
the workers a fee from the common fund) then the 
zakat funds are divided solely among the other 
categories of recipients. 


^ h8.13 
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THOSE WHOSE HEARTS ARE TO BE RECONCILED 




h8-14 The fourth category is those whose hearts 
are to be reconciled. If they are non-Muslims, they 
arc not given zakat, but if Muslims, then they may 
be given it (O: so that their certainty may increase, 
or if they arc recent converts to Islam and are 
alienated from their kin). 

Those to be reconciled include: 


UlyJi h8.14 
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(1) the chief personages of a people (O: with 
weak Islamic intentions) whose Islam may be 
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h8.15 


expected to improve, or whose peers may be 
expected to enter Islam; 

(2) or the heads of a people who collect zakat 
for us from Muslims living near them who refuse 
to pay it, or who fight an enemy for us at consider¬ 
able expense and trouble to themselves. 


THOSE PURCHASING THEIR FREEDOM 


h8T5 The fifth category is slaves who are pur¬ 
chasing their freedom from their owners. They are 
given enough to do so if they do not have the 
means. 


THOSE IN DEBT 


h8.16 The sixth category is those who have debts 
(O: and they stc of three types): 

(1) A person who incurs debts in order to 
settle trouble (O; between two people, parties, or 
tribes) involving bloodshed (O: as when there has 
been a killing but it is not known who the killer is, 
and trouble has arisen between the two sides) or to 
settle trouble concerning property (O: such as 
bearing the expense when trouble occurs over it) 
is given zakat even if he is affluent. 

(2) A person w'ho incurs debts to support 
himself or his dependents is given zakat if he is 
poor, but not if affluent. If he incurs a debt (O: for 
something lawful) but spends it on something 
unlawful, and then repents (O: and is felt to be sin¬ 
cere in this, and the original reason is known to 
have been something lawful), then he is given 
zakat. 

(3) (O: And a third type, not mentioned by 
the author, which (n: given persons P, Q, and R) 
is when R incurs a debt by guaranteeing (daman, 
def: kl5) to P that Q will pay P (n: what Q owes 
him). If R finds that neither he nor Q can pay, 
then R is given zakat (n; because he has gone into 
debt in order to guarantee Q's debt), even if the 
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h8.17 Zakat 


reason R agreed to guarantee Q was not charity 
(N; but was rather that Q would pay him back).) 


THOSE FIGHTING FOR ALLAH 


h8.17 The seventh category is those fighting for 
Allah, meaning people engagedin Islamic military 
operations for w hom no salary has been allotted in 
the army roster (O: but who are volunteers for 
jihad without remuneration). They are given 
enough to suffice them for the operation, even if 
affluent; of weapons, mounts, clothing, and 
expenses (O: for the duration of the journey, 
round trip, and the time they spend there, even if 
prolonged. Though nothing has been mentioned 
here of the expense involved in supporting such 
people's families during this period, it seems dear 
that they should also be given it). 

h8.17 
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TRAVELLERS NEEDING MONEY 


h8.18 The eighth category is the traveiler in need 
of money, meaning one w ho is passing among us 
(O: i.e. through a town in Muslim lands where 
zakat is collected), or whose journey was not 
undertaken for the purpose of disobeying Allah. 

If such a person is in need, he is given enough to 
cover his personal expenses and transportation, 
even if be possesses money back home. 

. . f- ■ —^ jji hS. 18 

o* •U’jW -d- J J\) \L yL_Jl 

J j «»1) j\ 

' f ^ - ► \ • *: , 

c J-* 

. ju a_ll ^ 

PAYING ZAKAT TO RECIPIENTS 

■»—% J J _d 1 

h8J9 A person who qualifies as a member of 
two or more of the above categories is only given 
zakat for one of them. 

Y1 hX ^ U L.J h8.19 

h8,20 When the (N: eight) categories of recip¬ 
ients exist in the tow r n w'here zakat is collected, it is 
unlawful and invalid to give it to recipients 
elsewhere (O: as it must be paid to those present if 
the property owner is distributing his own zakat. 
The other schools of jurisprudence permit giving it 
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elsewhere). But if the imam (A: caliph) is dis¬ 
tributing the zakat. he may give it to recipients in a 
different place. 

If the zakat giver’s property is in the desert, 
or none of the eight categories of eligible zakat 
recipients exist in his own town, then the zakat 
should be distributed in the nearest town. 


dl» jl S jjj 
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h8.21 Each category of recipients must receive 
an equal share, one-eighth of the total (dis: 
h8.7(n:)) (A; though one may give various indi¬ 
viduals within a particular category more or less), 
except for zakat workers, who receive only their 
due wage (def: h8,13). 

If one of the categories does not exist in one's 
tow r n, their eighth is distributed over the other 
categories such that each of them gets one- 
seventh. if tw ? o categories of recipients do not 
exist in the town, then each of the remaining 
categories receive a sixth of the zakat, and so on 
(O: such that if there were only one category in 
town, all the zakat would be paid to it). 

It is obligatory to give zakat to every indi¬ 
vidual member of a category if the owner is dis¬ 
tributing zakat and the individuals are of a limited, 
known number, or if the imam is distributing 
zakat and it is possible to give it out person by per¬ 
son and include them all because of the abundance 
of funds. 

If the owner is distributing zakat and the 
recipients in each category are not of a limited, 
known number, then the fewest permissible for 
him to give to in one category is three people, 
except tor the category of zakat workers, in which 
a single person is enough. 
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hS.22 It is recommended to give one s zakat to 
relatives other than those one is obliged to support 
(def: m 12.1). 
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h8.23 It is recommended to distnbute zakat to 
recipients in proportion to their needs, giving 
someone who needs 100 dirhams, for example, 
half of what one gives to someone who needs 200. 
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b8.24 


Zakat 


h8,24 It is not permissible to give zakat to a non- 
Muslim, or to someone whom one is obliged to 
support (def: ml2.1), such as a wife or family 
member. 


h8,25 It is not valid for one to give zakat to a 
poor person on condition that he return it to one 
to pay off a debt he owes, or to tell the recipient, 
tl I hereby make the money you owe me zakat, so 
keep it for yourself/' But it is permissible: 

(1) for the giver to pay his zakat (O: to a poor 
person who owes him money) when the giver’s 
intention is that the recipient should pay him back 
with it; 

(2) for the zakat giver to tell the poor person ? 
‘'Pay me the money you owe me so that I can give 
it to you as zakat' 1 ; 

(3) or for the poor person to tell his creditor, 
‘'Give me (O: zakat) so that I can pay it back to 
you (O: for the debt I owe you)’ 1 ; 

though it is not obligatory to fulfill these promises 
(O: meaning the outcomes alluded to in (2) 
and (3) above). 


h8,26 All of the above rulings concerning zakat 
(h8,2-25) apply to the zakat of *Eid al-Fitr (def: 
h7) (O: in details, in giving it to deserving 
recipients (N: the eight categories described in 
this section), and in giving it in advance). It is per¬ 
missible for a group of people to pool their zakat 
of [ Eid al-Fitr, mix it. and collectively distribute it, 
or for one of them to distribute it with the others’ 
permission, (O: The author mentions this to 
inform people that anyone can distribute their 
zakat of Eid al-Fitr to all categories of recipients, 
no matter how little it is.) 
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Voluntary Charity h9.0 


h9.0 VOLUNTARY CHARITY 


h9,0 


h9.1 Giving voluntary charity is recommended 
at all times: especially during Ramadan, before 
praying for something one needs, (O: when there 
is an eclipse, illness, or journey,) and at all noble 
times and places (O: e.g. times such as the first ten 
days of Dhul Hijja or the days of ‘Eid, and places 
such as Mecca or Medina), 
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h9,2 It is superior to give charity to righteous 
people (O: meaning those who give Allah and His 
slaves their due), to one's relatives (A: which is 
better than giving to the righteous), even, those of 
them who are one’s enemies (A: and this is better 
than giving to one’s friends among them), and to 
give from the best of one’s wealth (O: meaning 
that which is lawful, which is better than giving 
what is from a doubtful source, or giving what is of 
poor quality, either of which are offensive to give 
as charity. It is unlawful to give property that has 
been unlawfully obtained (N: if one knows its 
rightful owner. If not, one must give it as charity 
(A: or taxes (def: p32)) to remove it from one’s 
possession)). 
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h9.3 It is unlawful to give as charity money 
needed to support one’s dependents or needed to 
pay a debt that is currently due (O: because sup¬ 
porting one's dependents or paying a current debt 
ore obligatory, and obligatory acts take prece¬ 
dence over recommended ones). 


<aa ld> ^ j*v. J h9.3 

Jl*Jl »Uij dl_* 

. (wjaxJi ^ ^ja» yj y 


h9.4 It is recommended to give away in charity 
everything one owns that is in excess (O: of per¬ 
sonal expenses and the expenses of those one is 
obliged to support), provided one can be patient 
with the resultant poverty. (O: But if one cannot 
be patient, it is offensive to give away what is in 
excess of one’s needs.) 
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h9.5 It is offensive to ask for anything besides 
paradise wdth the words 'Tor the sake [lit. ''By the 
countenance (O: i .e. entity)”] of Allahthough if 
someone does, it is offensive not to give to him. 
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h9.6 


Zakat 


h9.6 It is unlawful to remind a recipient of char¬ 
ity that one has given him (mann, dis: p36), and it 
eliminates the reward. 


jKeJ f'y>- 


h9.6 


h9.7 (O: It is permissible to give charity to a 

person not in need, or to a relative of the Prophet 
(Allah bless him and give him peace). It is offen¬ 
sive for a person not in need to accept charity, and 
preferable that he avoid it. It is unlawful for such 
a person to accept it if he pretends to be needy, 
and is unlawful for him to ask for charity. 

It is permissible to give charity to a non- 
Muslim (n: but not zakat, as above at h8.24).) 


h9.7 
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il.O FASTING RAMADAN 

(O; The month of the fast is the best of 
months, and it is one of the distinctive features of 
this Community (Umma); that is, as now prac- 
ticed, a fact not contradicted by the word of Allah 
Most High, 

‘Tasting is prescribed for you, as it was pre¬ 
scribed for those before you” (Koran 2:183), 

the resemblance interpreted as referring io fas ling 
without other qualification, not to its amount and 
time. Fasting Ramadan is one of the pillars of 
Islam (def: u2) by scholarly consensus (ijma 1 ). 
Bukhari and Muslim relate that the Prophet 
(Allah bless him and give him peace) said, 


jljLflj il .0 

J* 

S/l bIa 
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*i\ jLjwtii f 5U.Vl 

> f*—*t , : JU m 

J J-fJ ulj dll 'j/l ij| V ot 
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"‘Islam is built upon five: testifying there is no 
god but Allah and that Muhammad is the mes¬ 
senger of Allah, performing the prayer, giving 
zakat, making the pilgrimage to the House 
[Kaaba], and fasting Ramadan/') 


WHO MUST FAST RAMADAN 





Fasting Ramadan is obligatory for: 

(a) every Muslim (O: male or female) who: 

(b) has reached puberty; 
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it .2 


(c) is sane; 

(d) is capable of bearing the fast; 

(e) and if female, is not in the period of 
menstruation or postnatal bleeding (nifas), 

THOSE NOT OBLIGED TO FAST RAMADAN 

lL 2 The following are not required to fast: 

( 1 ) (non-(a) above) a non-Muslim (O; mean¬ 
ing that we do not ask him to, nor would it be valid 
if he did (N: though he is punished in the next life 
for not doing so)); 

( 2 ) (non-(b)) a child; 

(3) (non-(c)) someone insane; 

(4) or (non-(d)) someone whom fasting 
exhausts because of advanced years or having an 
illness from which he is unlikely to recover. 

None of the above-mentioned is obliged to 
fast or to make up missed fast-days, though some¬ 
one who misses a fast because of (4) above must 
give 0.51 liters of food (def; h7,6(A:)) for each 
fast-day he misses. 

il.3 The following are not required to fast, 
though they are obliged to make up fast-days 
missed (A: making up, according to our school, 
meaning that one fasts a single day for each 
obligatory fast-day missed): 

(1) those who are ill (N: the illness that per¬ 
mits not fasting being that which fasting would 
worsen, delay recovery from, or cause one consid¬ 
erable harm with; the same dispensation applying 
to someone who needs to take medicine during 
the day that breaks the fast and that he can not 
delay taking until night); 

(2) those who are travelling (def: il.7); 

(3) a person who has left Islam (murtadd, 

def: 08 ); 
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i ] .4 


(4) or a woman who is in her menses or 
period of postnatal bleeding. 

If the ill person or traveller take it upon them¬ 
selves to fast, it is valid, though a fast by someone 
w r ho has left Islam, or a woman in menstruation or 
period of postnatal bleeding is not valid. 

When not fasting on a day of Ramadan, if a 
non-Muslim becomes a Muslim, an insane person 
regains his sanity, or a child reaches puberty, it is 
recommended but not obligatory that they fast ihe 
rest of that day and make up the fast later. A child 
who reaches puberty while fasting on a day of 
Ramadan is obliged to fast the rest of the day, and 
is recommended to make it up. 

A woman whose period ends during a day of 
Ramadan is recommended to fast the rest of the 
day and is obliged to make up the fast (O: and the 
fast-days prior to it missed during her period or 
postnatal bleeding). 


Jii1 cj* ;w UL oj 
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il .4 If the testimony of a witness (O: that the 
new moon has been seen during the previous 
night) is made during a day (N: that was initially) 
uncertain as to whether it was the the first of 
Ramadan, then it is obligatory (O: for people) to 
fast the rest of the day and to make it up later. 


4 w_*l) i l .4 
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i 1.5 A child of seven is ordered to fast, and at 
ten is beaten for not fasting (N: with the reserva¬ 
tions mentioned at fl.2). 





il .5 


i 1 ' . 

A - J 


i 1.6 Excessive hunger or thirst, meaning likely 
to cause death or illness, are legitimate excuses 
not to fast > even when they occur on a day one has 
already begun to fast, as soon as the fast becomes 
a hardship. 


j\ £ZL 
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il.7 It is permissible not to fast when travel¬ 
ling, even when the intention to fast has been 
made the night before, provided that the journey 
is at least 81 km./50 mi. one way, and that one 
leaves town (deft fl5.6) before dawn. If one leaves 
after dawn, one is not entitled to omit the fast. It 
is preferable for travellers not to fast if fasting 


jli o] ji-Mj i 1.7 
> 1 - 0^1 , JJJl IjA »\y Jl j ^»ill Jj 
V* j>\ —yi a_U, 


280 




www.islamicbulletin.com 


Fasting Ramadan 


il.8 


would harm them, though if not, then fasting is 
better. 




il.8 A woman who is breast-feeding a baby or 
is pregnant and apprehends harm to herself or her 
child may omit the fast and make it up later, 
though if she omits it because of fear (A: of harm) 
for the child alone (O: not for herself) then she 
must give 0.51 liters of food (def: h7.6(A:)) in 
charity for each day missed, as an expiation (A: in 
addition to making up each day). 


j_a>- jt i* n .8 
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SIGHTING THE NEW MOON 




il .9 Fasting Ramadan is only obligatory w'hen 
the new moon of Ramadan is sighted (O: i.e. in 
respect to the person who sees it, though for those 
who do not see it, it only becomes obligatory when 
the sighting is established by the testimony of an 
upright witness (def: o24.4)). If it is too overcast 
to be seen, then (n: the preceding lunar month of) 
Sha l ban is presumed to last for thirty days, after 
which people begin fasting Ramadan, If the new 
moon is sighted during the day (O: before noon on 
the last of the thirty days), it is considered as 
belonging to the following night (O: and the ruling 
for that day does not change). 

If the moon is seen in one city but not 
another, then if the two are close (O: i.e. in the 
same region), the ruling (n: that the new month 
has come) holds for both. But if the two are not 
close, then not (O: i.e. the people far from the 
place where it was seen are not obligated to fast), 
not close meaning in different regions, such as the 
Hijaz, Iraq, and Egypt. 
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il. 10 The testimony of a single witness (N; that 
the new ? moon has been seen) is sufficient to estab¬ 
lish that the month of Ramadan has come, pro¬ 
vided the witness is upright (def: o24.4), male, 
and responsible for the duties of Islam (O: which 
excludes boys w r ho have reached the age of dis¬ 
cernment but not puberty). 
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Fasting 


il.n If a person knows by calculations of lunar 
movements or the positions of the stars that the 
next day is Ramadan, fasting is nevertheless not 
obligatory (O; for him or the public), though it is 
permissible for him alone. 

uLw>JL J >"J Jijfr t 1 . 1 1 

p-l i-'C— '■U* of 

U* J* Vj 4-U) 

J . r t . 

iJL12 If it is difficult to learn which month it is, 
for someone imprisoned or the like (O: such as 
someone being held in a dark place who cannot 
tell night from day, or someone who does not 
know when Ramadan has come because of being 
in a land without habitations or people who know 
when it is), then such a person is obliged to reckon 
Ramadan as best he can and to fast it, Such a fast 
is valid if it remains unknown as to whether the 
month fasted actually coincided with Ramadan, 
or if it did coincide with it, or if the month fasted 
occurred after it, though if the month fasted was 
before Ramadan, it is not valid. 

jjj i 1.12 
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THE CONDITIONS OF A VALID FAST 

ij 

i 1.13 The conditions of a valid fast are: 

il,L3 

(a) the intention; 

£ 

. Ol JnA J 11 

(b) and refraining from things which break 
the fast. 


THE INTENTION 

iJi 

i j . 14 One must make the intention to fast for 
each day one fasts. If the intended fast is obliga¬ 
tory, then the intention must: 

. j# il.14 

Cr* {J** J) 4 ^ aJ L-V 

SjUS' j* jl jXt j* j\ j* 

f 

(a) be specific (0: as to the fast being for 
Ramadan, a vow, an expiation, or whatever); 

• JdN ij* (UiJ^ jJ* j! 

(b) and be made in the night prior to dawn, 
{n: ForHanafis, the intention for a day of Rama¬ 
dan (but not a makeup) is valid if made before 
midway between true dawn and sunset of the day 
itself {al-Hadiyya al-'Alaiyya (y4), 171).) 
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il.15 


The optimal way is to intend ( O: in one's 
heart) to fast the following day as a current 
performance of the obligation of Ramadan in the 
present year for Allah Most High (O: fast and of 
Ramadan being unanimously considered as integ¬ 
ral to the intention, though scholars differ con¬ 
cerning the obligatoriness of intending it as a 
current performance, an obligation, or for Allah 
Most High). 


if y sy-t j* 

fij 4 J l y* f 

-L "jU j yp k jSj ^<aJl 
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j U 5 One’s intention is valid if on the night 
before a day of uncertainty (N: as to whether it 
will be the first day of Ramadan), someone one 
trusts but who does not have all the qualifications 
of an acceptable witness (def: i 1.10) informs one 
of having seen the new moon, and relying on this 
information one intends to fast the next day to ful¬ 
fill the obligation of Ramadan, and the next day 
turns out to be Ramadan. But one's fast is not 
valid if one makes the intention without anyone 
having informed one of sighting the new moon, no 
matter whether if one’s intention is firm or 
whether undecided, as when one intends that if 
the following day is Ramadan, one will fast, but if 
not, one will not. 
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il. 16 One's fast is valid if on the night before 30 
Ramadan, one intends that if the following day is 
of Ramadan, one will fast, but if not, one will not, 
and then the next day is of Ramadan (O: since it 
already is Ramadan, and the initial presumption is 
that it will remain so (dis: e7.6(A:)>), 


il. 1.6 
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il,17 Nonobligatory fasts are valid by merely 
making the intention to fast before noon (O: with¬ 
out needing to specify the type of fast). 


jr) 4dilx* ajj il .17 
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THINGS WHICH INVALIDATE THE FAST 




it-18 Each of the following things invalidates 
the day's fast when one knows they are unlawful 
(A: during an obligatory fast ) and remembers one 
is fasting (A: but does them deliberately anyway): 
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il .18 Fasting 


and they obligate one to both make up the fast-day 
later and fast the remainder of that day: 

(1) eating; 

(2) drinking (N: and smoking (A: though not 
if there is some smoke in the air that one uninten¬ 
tionally inhales)); 

i 

(3) taking snuff (O: up the nose that reaches 
the sinuses, a ruling likewise applicable to oil or 
water preparations): 

(4) suppositories (O: vaginal or anal) ; 

(5) pouring (O: water, oil, or other) into the 
ears until it reaches the eardrum; 

(6) inserting a finger or something else into 
the anus or vagina further than the area disclosed 
when one squats (O: to relieve oneself); 

(7) anything that enters the body cavity, 
whether stabbed into it (O: such as a knife or spear 
thrust which penetrates it) or whether medicine 
(N: though intramuscular or intravenous injec¬ 
tions of medicine do not break one's fast); 

(8) vomiting (N: if it is deliberate and one is 
able to prevent it, though if nausea overcomes 
one, vomiting does not break one's fast); 

(9) sexual intercourse (O: if deliberate, even 
if there is no orgasm), or orgasm from stroking a 
nongenital region or from masturbation (O: no 
matter whether such orgasm is produced by 
unlawful means, like one's own hand (dis: w37). 
or whether by lawful means, such as the hand of 
one's wife); 

(10) using so much water to rinse out the 
nose and mouth (O: in ablution (wudu) or the 
purificatory bath (ghusl)) that some reaches the 
stomach (O: i.c. if any reaches the body cavity 
because of using an abundance of water, it breaks 
the fast, though if some w ater slips down when an 
abundance has not been used, it docs not break 

it); 
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(11) swallowing saliva that has left the 
mouth, such as when threading a needle and one 
moistens the end of the thread, and then remoist¬ 
ens it, swallowing some of the saliva that the 
thread had been previously wetted with; 

(12) swallowing saliva that has been qualita¬ 
tively altered, such as when threading a needle 
and one wets the end, and some dye from the 
thread remains in the mouth and is swallowed (A: 
so people who use toothpaste should take care to 
eliminate it from the mouth before dawn on fast- 
days); 

(13) swallowing saliva that has been made 
impure by contact with filth (najasa), such as when 
one's mouth is bloodied and one spits out the 
saliva until it is clear and colorless, but neglects to 
wash one's mouth out (O: before swallowing the 
saliva, which breaks the fast because the mouth is 
still affected by impurity (n: and water is necessary 
to purify it, as at el4.1.0)); 

(14) allowing phlegm or mucus at the back of 
the mouth to be swallowed when one could have 
spit them out (n; though in theHanafi school this 
does not break the fast, even if intentional ( al - 
Hadiyya al-'Alaiyya (y4), 180)); 

(15) or to continue making love, even for a 
moment, after dawn has arrived. 
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THE CRITERION K)R THINGS WHICH 
INVALIDATE THE EAST 




il.19 The criterion as to whether something 
invalidates the fast is (N; whether it comes under 
any one of three headings): 

(1) a substance, even if not much, that 
reaches the body cavity through an open passage¬ 
way (O: substance excluding odors, and open 
excluding anything else, such as absorption 
through pores). (N: The deliberate introduction 
of anything besides air or saliva into the body cav¬ 
ity breaks the fast, though if the person fasting 
does so absentmindediy or under compulsion, it 
does not break it); 
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(2) sexual intercourse (O: meaning inserting 
the head of the penis into the vagina); 

(3) or orgasm, whether as the result of touch¬ 
ing (O: such as kissing, contact, lying between 
the others thighs, or something else), or because 
of masturbation; 
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—provided that one is aware that these acts are 
unlawful and that one remembers one is fasting 
(N: and provided they are done deliberately and 
voluntarily). 


THE EXPIATION FOR VITIATING A FAST-DAY 
BY SEXUAL INTERCOURSE 


£U*Jl ljUS 


i l .20 In addition to making up the fast, an expi¬ 
ation is obligatory for fast-days of Ramadan that 
are (A; deliberately) vitiated by sexual inter¬ 
course. (O: The legal occasion of the offense is the 
particular day of fasting, so that if it were commit¬ 
ted on two separate days, twx> separate expiations 
would be necessary, though if it were committed 
twice in one day there would be only one ex¬ 
piation.) 

The expiation consists of freeing a sound 
Muslim slave (dis: k32), or if not possible, then to 
fast the days of two consecutive months. (A: In 
our school the expiation is only for sexual inter¬ 
course, though theHanafishold it is obligatory for 
vitiating the fast for other reasons as well,) If this 
is not possible, then the expiation is to feed sixty 
unfortunates (N: 0.51 liters of food (def; 
h7.6(A:)) to each unfortunate). If one is unable to 
do this, the expiation remains as an unperformed 
obligation upon the person concerned. 

The woman who is made love to is not obliged 
to expiate it. 
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THINGS THAT DO NOT BREAK. THE FAST 






i 1.21 The fast remains valid if any of the things 
which break it are done absentmindedly (O: not 
remembering the fast), out of ignorance (O: that 
doing the things which break the fast are unlawful. 
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whether this is due to being a new Muslim, or to 
being bom and raised far from Islamic scholars), 
or under compulsion. Nor is it broken by: 

(1) involuntary vomiting; 

(2) having a wet dream, or orgasm as a result 
of thinking or looking at something (A: unless the 
latter two usually cause orgasm, in which case one 
has broken one’s fast by not avoiding them); 

(3) some water reaching the body cavity as a 
result of rinsing out the mouth or nose, (dis: 
il.18(in)), provided not much water was used; 

(4) saliva carrying down some food particles 
from between one's teeth, provided this is after 
having cleaned between them (O: after eating, by 
using a toothpick or the like between them), if one 
is unable to spit them out; 

(5) gathering saliva in the mouth and swal¬ 
lowing it, bringing saliva as far forward as the 
tongue (O: but not to the lips) and then swallow¬ 
ing it, or coughing up phlegm from the throat and 
spitting it out; 

(6) the arrival of dawn when there is food in 
one’s mouth which one spits out; 

(7) the arrival of dawn when one is lovemak¬ 
ing and one immediately disengages; 

(8) or when sleeps all day or has lost con¬ 
sciousness, provided one regains consciousness 
for at least a moment of the day. 
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EATING OR DRINKING WHEN UNCERTAIN OF 
THE TIME OF DAWN OR SUNSET 


J- M Jr sZJ \j bit » 11 .|*£>- 
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i 1.22 Making up the fast-day is obligatory if one 
cats, thinking it is night, but then finds that it is 
day; or eats, presuming (N: but uncertain) that the 
sun has set, and the question (O; as to whether 
one ate before sunset or after) continues and 
remains unresolved (dis: e7.6(A:)), 
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il.23 Fasting 


It is not obligatory to make up a fast-day on 
which one ate on the presumption that dawn had 
not yet come, and the question (O: as to what the 
case was) remains unresolved (A: since the initial 
certainty was that it was night). 

AiL p j< J ji j 

(JUJI j^Sp rJ* ^1) 

INVOLUNTARY ACTS WHICH INVALIDATE 

THE FAST 


il,23 A fast-day is invalidated by: 

(1) insanity, even for a moment; 

(2) being unconscious the entire day; 

(3) or the appearance of menstrual or post¬ 
natal flow. 

il .23 

J - ' 9 . • * t ■ 
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(N; The insane person is not obliged to make 
up such a day’s fa$t> while the others are.) 


RECOMMENDED MEASURES WHILE FASTING 

^2UcaJJ wJJUJ U 

il,24 A predawn meal is recommended, even if 
it is slight or consists of water alone (0: and the 
time for it begins from the middle of the night 
onwards). It is best to delay it to just before dawn, 
as long as one does not apprehend dawn’s arrival 
while still eating (O: though w-hen one docs not 
know when dawn is, it is not the sunna to thus 
delay it). 

^ JL,jJJ j il. 24 
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il .25 It is best to hasten breaking the fast when 
one is certain that the sun has set. One should 
break it w'ith an odd number of dates, though if 
one has none, water is best. It is recommended to 
say after doing so, “0 Allah, for You J fasted, and 
upon Your bounty I have broken the fast.” 

Uj [ A^Vlj i 1.25 
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il.26 It is recommended in Ramadan: 

(1) to be especially generous (0: in giving 
charity); 

J*i ^1) j^Ji w'J-Ijj il.26 
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Fasting Ramadan 


il *27 


(2) to improve one's relations with family 
and relatives; 

(3) to recite the Koran much; 

(4) to spend periods of spiritual retreat 
(i‘tikaf T def: i3) in the mosque, especially during 
the last ten days of Ramadan; 


ifj J f 1 J— J— hi j'j J— t 


(5) to break the fast of others after sunset, 
even if only with water (O: because of the hadith 
related by Tirmidhi that the Prophet (Allah bless 
him and give him peace) said. 

‘'He who breaks another's fast earns the same 
reward as the one who fasted without diminishing 
the latter’s reward in the slightest'’); 


(6) and if in a state of major ritual impurity 
(janaba). to perform the purificatory bath (ghusl) 
before dawn. 


i 1.27 ft is recommended to avoid: 

(1) slander (def: r2.2), lying, and foul lan¬ 
guage (N: which are always unlawful, but even 
w'orse w'hcn fasting); 

(2) the pleasures of the senses (O: i.e. those 
that do not break the fast, such as smelling frag¬ 
rant plants or looking at them, because of the 
gratification therein which is incompatible with 
the wisdom of the fast, even though they are per¬ 
missible when not fasting) (A: and while it is 
recommended not to use perfume during a fast- 
day, it does not hurt to use it on the night before); 


,JlXJ 
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il.27 
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(3) and medicinal bloodletting (N: or blood 
donating) or cupping (O: as these, like the fast, 
weaken a person and could have a synergistic 
debilitating effect). 


If someone abuses one w r hile fasting, one 
should say to him. “1 am fasting.” 
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Fasting 


THINGS THAI AUF UNLAWFUL OR 

OFFENSIVE WHILE FASTING 

j&cj Ol» 

il.28 II is unlawful to kiss (O: or embrace, or 
pet with the hand) on fast-days for those it sexu¬ 
ally arouses. 

0^5 aJui il.28 

iLill 

il.29 It is unlawful not to eat or drink anything 
(wisai) between fast-days, though it is not unlaw¬ 
ful if one has some water, even a mouthful, before 
dawn. 

St JUp-j-JIj il,29 

• p* j** y* 

i 1.30 It is offensive during the fast to taste food, 
or to use a toothstick (def: e3) after noon. 

c uui jjiii.30 

i 1.31 It is not offensive during the fast to line the 
eyes with kohl (def: e4.1(4)) or to bathe. 

\i.3i 

i 1.32 It is offensive (dis: w38) for anyone (O: 
whether fasting or not) to keep silent all day until 
night (O: when there is no need to) (A: need 
including the necessity of restraining the tongue 
from useless talking (dis: rl . 1)). 

i 1 -32 
J-4l! J! 

. ('ll LajL^ 

MAKING II? MISSED FASF-DAYS 


i 1.33 Someone obliged to make up some fast- 
days of Ramadan is recommended to do so con¬ 
secutively and immediately. 

It is not permissible for a person with some 
unperformed fast-days of Ramadan to delay mak¬ 
ing them up until the next Ramadan unless there is 
an excuse (N: for delaying). If one delays until the 
next Ramadan, one must pay 0.51 liters of food 
(def: h7.6(A:)) (N: u> the poor) for each fast-day 
missed, in addition to making it up. If making up 
a fast-day is delayed until a second Ramadan 
comes, then one must pay double this amount for 
each day. And so forth: every year that passes 
upon an unfulfilled fast-day adds 0.51 liters to be 
paid for that day, (O: But if one’s excuse for not 
performing them persists, such as travel oi illness, 

i* ^ ■» *-+') i 1 -33 
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Voluntary Fasting 


i2.0 


then it is permissible for one to delay making them 
up as long as the excuse is present, even if it lasts 
for years. One is not obliged to pay the penally fee 
for this delay even if several Ramadans go by, but 
is merely obliged to make up the missed fast- 
days). 

If someone dies with unperformed fast-days 
which he could have fasted but did not, then each 
fast-day is paid for (N: by the responsible family 
member) with 0.51 liters of food (N: or he can fast 
for him (A: in place of paying for each day)). (O: 
As for someone who dies after two Ramadans 
elapse upon his missed fast-days, each fast is paid 
for with 1.02 liters (n: double the above) of food 
(N: or the family member can both fast a day and 
pay 0,51 liters for each day (A: i.e. the family 
member may fast in the deceased’s stead for the 
initial nonperformance of the fast-day, though he 
cannot fast in place of paying the 0.51 liters of food 
for each year that making up a fast-day was 
delayed before the deceased’s death, because this 
is the legal expiation for the delay). As for some¬ 
one who died before his excuse (n: for not fasting) 
ceased to exist, nothing at ail is obligatory for 
hint).) 


j J>Z j5 j i-Lftll A-AjiH 

. (iiis <Jlp Lji j 

4** J ■? J 

•*-* .fjiiV It* (Cij 

oL* (<j> :^) fUt 

^:e3l 

' > t 

L-*ji 

\ _ a\ t JS 

^ <..*■■■/ jiaSl 


* 


i2.() VOLUNTARY FASTING 


i2.0 


DAYS ON WHICH FASTING IS RECOMMENDED 




*2.1 It is recommended to fast: 

(l) on six days of the month of Shawwal, and 
that they be the six consecutive days immediately 
following 'Eid al-Fitr (O: their being consecutive 
and their immediately following the *Eid are two 
separate sunnas), though it is permissible to fast 
them non consecutively; 


d'P i2.1 
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(2) on 9 and 10 Muharram; 

(3) on the full moon (lit. ‘‘white”) days of 
every lunar month, which are the thirteenth and 
the two days that follow it; 
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i2.2 


Fasting 


(4) on Mondays and Thursdays; 

(5) on the first nine days of Dhul Hijja; 


*ijL '■ £)] 

A A Q * ** | 

f JOJ i*j ^1 


(6) during the inviolable months, which are 
four: Dhul Qa‘da, Dhul Hijja, Muharram, and 

Rajah; 

(7) (n: and on every other day, a fast 
described by the Prophet (Allah bless him and 
give him peace) as “the most beloved fast to 
Allah” (Riyad al-salihin (yl07), 466)). 

The best fast-days, after Ramadan, are those 
of Muharram, then Rajab, then Sha'ban. (O: In 
general, the best month for fasting, after Rama¬ 
dan and the inviolable months, is Sha'ban (A: 
there being no objection to fasting an entire 
month or just part of one).) 

It is recommended to fast on the Day of 
‘Arafa (O: 9 Dhul Hijja), unless one is a pilgrim 
present at ‘Arafa (def: j8), when it is better not to 
fast. It is not offensive for such a person to fast, 
though it is better for him not to. 
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FASTS THAT ARE OFFENSIVE OR UNLAWFUL 


*ja J 1 L » 


i2.2 It is offensive to fast every day of the year 
(O: besides the two ‘Eids and the three days fol¬ 
lowing ‘Eid al-Adha (n: these being unlawful to 
fast (dis: below) rather than offensive)) if this 
harms one (O; in body or mind) or causes one not 
to do something one should do (O: for oneself or 
others, even if merely recommended). If not, then 
it is not offensive. 


i2.2 
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i2.3 It is unlawful and not valid to fast (O; 
whether voluntarily, as a vow, or as a makeup) on 
the two ‘Eids or the three days following ‘Eid al- 
Adha. 


V) "y— 9\ Nj i2.3 
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i2.4 It is also unlawful and invalid to fast on a 
day of uncertainty (N; as to whether it is the first 
day of Ramadan), meaning that on 30 Sha‘ban, 
someone who does not have the necessary qualifi¬ 
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Voluntary Fasting 


i2.5 


cations of a witness (def: il.10) mentions having 
seen the new moon of Ramadan. Otherwise (O: 
when no one has mentioned seeing it, or when an 
acceptable witness has), then il is not considered a 
day of uncertainty. 

Fasting on a day of uncertainty is not valid as 
a day of Ramadan, though it can validly fulfill a 
vow or a makeup fast. Voluntary fasting on such a 
day is only valid when one would have fasted any¬ 
way because it falls on a day one habitually fasts, 
or when one has been fasting each day since 
before mid-Sha'han. If neither of these is the case, 
then it is unlawful and invalid to fast on it. 

It is unlawful to fast during the day's after mid- 
Sha'ban unless one would have fasted anyway 
because they fall on days one habitually fasts, or 
unless one has been fasting each day since before 
mid-Sha‘ban + 
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i2.5 (Nawawi: (n: with commentary by 
Muhammad Shirbini Khatib)) It is offensive to 
single out Fridays or Saturdays ((Shirbini:) or 
Sundays for fasting, i.e. to single out one of the 
above-mentioned days when they do not coincide 
with days one normally fasts. The fast of someone 
who usually fasts every other day and whose fast 
coincides with one of these days or with a day of 
uncertainty is not offensive, because of the hadith 
related by Muslim, 

“Do not single out Friday for fasting unless 
it happens to coincide with a fast one of you 
performs,” 

similar days being analogous to Fridays in this 
respect) (Mughni al-muhtaj ila ma'rifa ma'ani 
alfaz al-Minhaj (y73), 1.447)). 
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i2.6 Once begun, it is unlawful to interrupt 
either an obligatory fast-day or an obligatory 
prayer, whether it is current, a makeup, or vowed; 
though if it is nonobligatory (O: whether wholly 
supererogatory or linked with a particular event 
or lime), then one may interrupt it (O: but it is 
offensive to do so if there is no excuse). 
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Fasting 


i3,0 


•3.0 SPIRITUAL RETREAT (PTIKAF) 


i3.0 


i3.1 It is sunna, at any time, to make spiritual 
retreat (i'tikaf) in the mosque* 


qJ j JS ^ i3,1 


LAYLAT AL-QADR 


jJa Jl iLJ 


i3.2 Spiritual retreat (i'tikaf) is especially 
recommended in Ramadan, particularly in the last 
ten days of it, seeking Layiat al-Qadr (lit. “the 
Night of the Divine Decree’') (O: which is, as 
Allah Most High says, 

“better than a thousand months” (Koran 97:3), 

meaning that spiritual works therein are better 
than works of a thousand months lacking Layiat 
al-Qadr. Indicating its excellence, the Prophet 
(Allah bless him and give him peace) said, 

"He who prays on Layiat al-Qadr in faith and 
expectation of its reward will be forgiven his previ¬ 
ous sins”), 

Layiat al-Qadr could be on any night of 
Ramadan (n: or any other month of the year, 
according to some {dis: w39)). It probably occurs 
within the last ten nights, more likely on the odd- 
numbered ones (N: remembering that the night of 
an Islamic date comes before the day of that date), 
the twenty-first and twenty-third of which are the 
likeliest (n; though most scholars hold it to be the 
twenty-seventh (Mughni al-muhtaj ila ma'rifa 
ma'am alfaz al-Minhaj (y73), L450)). On Layiat 
al-Qadr it is recommended to frequently repeat, 
“O Allah, You are oft-relenting and love to for¬ 
give, so forgive me.” 


> j£\ jUojj j i3.2 

ju ur ^ ^ji ) aj i_s i' 

i ^ ^ Cr* J-r*~ Wt® 

J* M JUj jjJJl aU L*J 

> f 

V A . . * . * ■ b Ul**| jAaIi <JlJ |*li L+JU»j 

•Ij^} U a) yk- 

■ 

^; A > - ^ Ojl 

•AV ^ .Js 

jUwb: j-^ 1 j r&j • 

* * m - * *.*. 

. iuu-b . r -»w yj- 


HOW TO PERFORM SPIRITUAL RETREAT 


» •* 


13.3 At minimum, spiritual retreat (i‘tikaf) 
consists of: 

(a) staving, with the intention of spiritual 


jji, 3.3 
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Spiritual Retreat (Ftikaf) 


i3.4 


retreat, for more than the least amount of time 
that can be considered repose {A: i.e, a moment); 

(b) while being Muslim, sane, conscious, 
and free of major ritual impurity (O: i.e. of 
menstruation, postnatal bleeding, and major 
impurity (janaba)); 

(c) in a mosque, even when this stay is no 
more than entering the periphery and then leaving 
by the same entrance (taraddud), though to 
merely pass through is insufficient. 
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Optimally, the spiritual ‘retreat (i'ttkaf) 
should be accompanied by fasting, take place in 
the Friday congregational mosque (O: because of 
the size of the group prayer therein, and so as not 
to have to leave to attend the Friday prayer), and 
be no less than a day. 


VOWING SPIRITUAL RETREAT IN 
PARTICULAR MOSQUES 


Cwv« JbjA—« jJj 


i3.4 If one vows (def: j!8) to make spiritual 
retreat (i‘tikaf) in: 

(1) al-Masjid al-Haram (n: in Mecca); 

(2) al-Masjid al-Aqsa (n: in Jerusalem); 

(3) or Masjid al-Medina; 
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then the vow cannot be fulfilled elsewhere. 
Spiritual retreat (i'tikaf) in al-Masjid al-Haram 
fulfills a vow to make spiritual retreat in either of 
the other two (n: al-Aqsa or Medina), but not vice 
versa (N: they do not fulfill a vow to make a 
spiritual retreat in al-Masjid al-Haram), Spiritual 
retreat in Masjid al-Medina fulfills a vow to do so 
in al-Masjid al-Aqsa, but not vice versa, Jf one 
vows to make a spiritual retreat in any mosque 
besides these three, the vow can be fulfilled in any 
mosque whatever (O: since none besides these 
three is superior to any other). 


i3.5 Spiritual retreat (i'tikaf) is invalidated by 
lovemaking and by orgasm as a result of touching. 
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i3,6 Fasting 


VOWS TO SPEND A CERTAIN CONSECUTIVE 
PERIOD IN SPIRITUAL RETREAT 




i3.6 If one vows to make spiritual retreat for a 
consecutive period, then one is obligated to do so. 
The consecutive ness of such a period is not nul¬ 
lified by leaving the mosque for something neces¬ 
sary such as eating (even when it is possible to do 
so in the mosque), drinking (provided it is not pos¬ 
sible to do so in the mosque), using the lavatory, 
attending to an illness, the onset of a menstrual 
period, or similar tilings; though one’s spiritual 
retreat is interrupted by leaving the mosque to 
visit a sick person, perform a funeral prayer 
(janaza), or attend the Friday prayer (jumu’a). 
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i3.8 Touching another with sexual desire is 
unlawful for someone in spiritual retreat (i'tikaf). 
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i3.8 


i3.9 It is not permissible for a wife to make 
spiritual retreat without her husband’s permis¬ 
sion. 
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jl.O WHO MUST PERFORM HAJJ 
AND ‘UMRA 

(O; Hajj and ‘umra are obligatory because of 
the word of Allah Most High: 


jl.O 
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jl-1 


"People owe Allah to make pilgrimage to the 
House, whoever is able to find a way” {Koran 
3:97), 

and. 


: dyj l [Av : ob** Ji] 

• (lyN ^ t [ w t 


“Complete the hajj and *umra for Allah” 

(Koran 2:196), 

meaning, “Perform both of them completely.”) 

jl.l (n: This section uses the following special vocabulary, in addition to some 
of the terms previously mentioned at f8.1: 

* Arafa: (syn. ‘Arafat) the name of a plain about thirteen miles to the east- 
southeast of Mecca. 

Hajj: the pilgrimage to Mecca. 

Ihram: the state of consecration that pilgrims enter for hajj and ‘umra. 

Labbayk: a litany meaning, “Ever at Your service, O Allah, ever at Your 
service.” 


al-Masjid al-Haram: the Holy Mosque in Mecca that encompasses the 
Kaaba. 

Safa and Mama: two hillocks connected by a course adjoining 
al-Masjid al-Haram. 

* Umra: the lesser pilgrimage or visit to Mecca that may be performed at any 
time of the year,) I 


jl.2 Both hajj and ‘umra are obligatory, 
though neither is obligatory more than once in a 
person's lifetime unless one vows (def: j 18) more 
than that. 


J 1 - 2 


jl.3 They are only obligatory for someone 
who: 


UJU • uUyL L*ilj jl.3 

. [S y-] 'Ail* 


(a) is Muslim; 


(b) has reached puberty; 


(c) is sane; 

(d) and is able (def: j 1.6-10) to make them. 
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j 1.4 The hajj or ’umra of someone considered 
unable (non-(d) above) is valid (O: i,e> if he 
undertakes the hardship, travels, and stands at 
‘Arafa (def: j8), it fulfills the obligation), though 
not that of a non-Muslim, or a child below the age 
of discrimination (fl .2) who is unaccompanied by 
a guardian. 

It is valid for a child of the age of discrimina¬ 
tion to enter the state of ihram with his guardian's 
permission (O: guardian meaning the person with 
lawful disposal over the child’s property). 

It is also valid for the guardian to enter ihram 
on behalf of an insane person or a child below the 
age of discrimination, in which case the guardian 
has his charge do as much as he is able, by having 
him (O: telling him to) perform the purificatory 
bath (ghusl), remove clothing that has seams, and 
put on hajj garments: and forbidding him the 
things prohibited while in the state of ihram, such 
as perfumes and the like (def: j3.5), after which he 
takes him to the various places of the hajj rites (O: 
it being insufficient for the guardian to go alone), 
and performs the acts that the charge cannot do 
himself, such as entering into ihram (n: which the 
charge, lacking discrimination, is unable to make 
a legally valid intention for), the two rak'as after 
circumambulating the Kaaba, and stoning at 
Mina. (N: But the hajj of someone who has not 
reached puberty does not fulfill the obligation 
Islam imposes, since even though it is valid, it is 
supererogatory.) 


WHO IS CONSIDERED ABLE TO PERFORM 
THE HAJJ 


jl.5 Those able to perform the hajj are of two 
types: those able to perform the hajj in person, 
and those able to fulfill the hajj by sending some¬ 
one in their stead. 


THOSE ABLE TO PERFORM THE HAJJ IN PERSON 


jl .6 The conditions for being considered able 
to perform the hajj in person are: 


2T Ci 1 4 

SJuUJl 

jJ-j ja 

gW 1 A ^ j-A» 
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jl.5 
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(a) to be healthy (O: enough to ride there 
without serious harm); 

(b) to be able to obtain provisions for the 

trip; 


(c) to have enough money to afford water at 
the going price at the places people travel through 
because of the water there; 

(d) to have transportation suitable to some: 
one like oneself (O: though if one cannot find any, 
or if it is more than the usual price (A: usual mean¬ 
ing that the fare to the hajj is no more than the fare 
to another destination of comparable distance), 
then one is not obliged to perform the hajj); 

(all of the above (O: (b), (c), and (d)) apply 
equally to the journey there and back) 

(c) to be able to pay for (b), (c), and (d), 
round trip, with money one has that is in excess of 
the amount one requires to support the members 
of one s family and clothe them while one is travel¬ 
ling there and back, and obtain lodgings for one¬ 
self; and that is in excess of any money one owes 
for debts, even those not yet due (O: scholars con¬ 
cur that a debtor is not obliged to perform the hajj 
even when his creditor does not mind postponing 
the debt until after the hajj, and that a person is 
not obliged to perform the hajj when someone is 
willing to loan him the money to do so (N: though 
such a person’s hajj would be valid, as previously 
discussed (jl.4))); 

(f) and that a route exist that is safe for one's 
person and property from predators and enemies, 
whether the latter be non-Muslims or whether 
highwaymen wanting money, even when the 
amount is inconsiderable (A: including so- 
called hajj fees, which are not countenanced by 
Sacred Law). If there is no route except by sea, 
then one must take it if it is usually safe, but if not, 
then it is not obligatory. 

(N: These are the conditions for the obligato¬ 
riness of the hajj or ‘umra, meaning that if one of 
them is lacking, the hajj and 'umra are not obliga¬ 
tory for that year, though if one performs them 


** J* ^ ifh 

* 

ya* fUllj 3I ji) 1 JUf b j jJ? 
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anyway, one’s performance validly fulfills the rites 
which Islam imposes, as mentioned above at j 1.4.) 

(Jr-- 

jl.7 The above conditions apply equally to a 
woman, who in addition requires someone to 
accompany her to protect her, such as a husband, 
an unmarriageable male relative (mahratn, def; 
m6.2), or some (O: two or more) reliable women, 
even if they are not accompanied by any of their 
un marriageable male relatives. 

^ jl.7 

1 * * / J..- " *■ > 

y* *** y^ J ■* 4" OL 

£JJ & ‘ L 4“ i 

jl-8 It the above conditions are met, but there 
is no longer time to reach Mecca, then the hajj is 
not obligatory. But if time remains, it is obli- 
gatory. 

* ♦ c • 

■fej £*3 j L8 

«J L hjju ^ 

j 1.9 It is recommended to perform hajj as soon 
as possible (N: i.e. to perform it the first year that 
one is able to, and likewise for 4 umra), One is 
entitled to delay it, but if one dies without per¬ 
forming it after having been able to, one dies in 
disobedience, and it is obligatory to take out the 
cost for it from the deceased’s estate (n: just as 
debts are, as at L4.3(l)) to pay for someone to 
make it up (A: in the deceased’s place (dis: 
below r )). 

■ 9 j p j m 

'.£) i j 1.9 

£*■ Jfi CJ-Jt 

X-^ ij — *aJI — s j 4 — ^ 
dj (APk 

w>-jj L_w>U ol* <Lj 

cfjy ijUi 

THOSE ABLE TO PERFORM THE HAJJ BY 

SENDING SOMEONE IN THEIR STEAD 


jl. 10 The second type of being able to perform 
hajj is when one may fulfill it by sending another in 
one's place, the necessary conditions for which 
are: 

(a) that one is unable to ride there (O: at all, 
or is able, but with great difficulty) because of 
chronic illness or old age; 

y 6 .yt l21j jl - 10 

v-C-5# jl -.*31 j a, JL 9 

jf k jl* 4j 

* *-1*: y (d j-^-b Jb d : £) 

^—ilL 

ot 

(b) and that one cither has the money (n: to 
hire someone to go in one’s place) or (N: if lacking 
the money) has someone to obey one (0: by 
agreeing to perform the rites of hajj for one (N: at 
their own expense, as a charitable donation)), 
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ii-11 


even if not a family member—in which case one is 
obliged to either hire someone (N; in the former 
instance) or give permission to someone (N: in the 
latter instance) to perform hajj in one’s place. 

: r) <— JL-»j 

kib £*4 ^ jy*U • (ijksll 

. LaJ {^kll 

One may also have someone perform a 
nonobligatory hajj for one under such conditions. 


THE PRIORITY OF THE OBLIGATORY HAJJ 

OVER ANY OTHER 

U.JL* h**- 

jl.ll ft is not permissible for someone who has 
not yet performed his own obligatory hajj: 

jlTl 

Yj ° ^ r*-~Y 1 

(1) to perform the hajj for someone else; 

: 0 *La» Yj jl Yj 

i3 v- y- ^ & 

(2) to perform a nonobligatory hajj; 

■ 0 j-*>' 

(3) or to perform hajj in fulfillment of a vow, 
or as a makeup. 


(N: If he does any of these, it counts instead 
as his own obligatory hajj). 


jl-12 The order of performing hajj (O: or 
'umra) must be: 

jl*12 

«.W j <1* jtf j| wUu j (5^*3- 

(1) the obligatory hajj first; 

j\ Mkll '4* 

(2) then a makeup hajj (def: j3.14:(c)) if any 
is due; 

• J-b ^ i* £ JJ 

(3) then a hajj in fullfillmciu of a vow, if any 
has been made; 


(4) and then a supererogatory hajj, or one in 
another person's place. 


If one tries to change this order, for example, 
by commencing a hajj with the intention for a 
supererogatory performance or a vow when one 
has not yet made the obligatory hajj, the intention 
is invalid, and the hajj counts instead as fulfilling 
the obligatory one. The same is true for the other 
types (A: i.e. if one intends any of the types in the 
order just mentioned when a prior type exists 
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11.13 


unperformed, then one's hajj counts as fulfilling 
the prior one, regardless of the intention). 


WAYS OF PERFORMING THE HAJJ 


j].13 It is permissible to enter ihram with the 
intention for any of four ways of performing the 
hajj, which are, in order of superiority: 

jl. 13 

c.kJj u uajlj J Ulyj 

. jaw? u Syji 

(1) hajj before 'umra (ifrad}; 


(2) 'umra first (tamattu 4 ); 


(3) hajj and ‘umra simultaneously (qiran); 


(4) and the unconditional intention to per¬ 
form hajj and ‘umra (itlaq). 


HAJJ BEFORE <UMRA (IFRAD) 


j 1.14 Hajj before 'umra (ifrad) means to per¬ 
form hajj (O: i.e< enter ihram for hajj) first (O: 
before subsequently entering ihram for ‘umra) at 
the ihram site for people from one's country (def; 
j2), then (O: after having completed one’s hajj) to 
go outside the Sacred Precinct (Haram) and enter 
ihram for 'umra. (O: There is no special place for 
the second ihram: if one went to the closest place 
outside of the Sacred Precinct, it would suffice for 
this ihram of umra.) (N: People generally go to 
the Mosques of \A*isha (Allah be well pleased 
with her) at al-Tan‘im because it is close.) 

Ji j,\) gp* jl• 14 
Jri J) ‘ij 

t j » . 4 

Jl 

J ° J Js*i \>) 

j* ^ J ; ' J! j / 1 

’ 0 Ij+m. JL ^ 

Jl lT ^ 1 ^ 

w 1 yd dJl 

‘UMRA FIRST (TAMATTU') 


jl-15 *Umra first (tamattu 1 ) (N: perhaps the 
easiest and most practical way to perform hajj in 
our times, since one docs not have to remain in a 
state of ihram throughout the week or more that 
one is generally there between the initial ‘umra 
and subsequent hajj) means to perform the ‘umra 
first (O: before the hajj) by: 

^1) Sfjl O' J 1 -15 

J J-wu JLj'jM 
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(a) entering ihram for it from the ihram site 
for people of one’s own country; 

(b) during the hajj months (def: jl. 19); 

(c) and then (O: after finishing the ‘umra) 
performing hajj within the same year from Mecca 
(O: meaning to intend hajj from Mecca (n: by 
entering ihram there), if one wants to have to 
slaughter (n: in expiation, as at j 12.6(1)), which 
relieves one of the necessity to return to the ihram 
site of people of one’s country, though if one 
returns to that site to enter ihram for hajj, then 
one is no longer obliged to slaughter and one’s 
ihram is valid). 

It is recommended to enter ihram for hajj on 8 
Dhul Hijja if one is performing ‘umra first 
(tamattih) and has an animal to slaughter. But if 
one does not have an animal, (O: one enters 
ihram) on 6 Dhul Hijja (O: so that one’s (N: three- 
day expiatory) fast (N: in place of slaughtering 
(def: j!2.6(I))) takes place before standing at 
‘Arafa (A: since in the Shaffi school, being in 
ihram for haj j is obligatory during these three days 
of fasting, though for t heHanafi school, these days 
may be fasted before entering ihram for hajj, after 
one's 'umra). thus fasting on the sixth, seventh, 
and eighth, and not on the Day of ‘Arafa (N: the 
ninth) if one was able to fast on the sixth, though if 
not, then fasting the Day of £ Arafa is mandatory 
because of the previous inability. If one does not 
fast it, it is a sin and the delayed fast-dav is a 
makeup, as its obligatory lime is before thcDayof 
‘Arafa). One enters ihram for hajj in Mecca from 
the door of one’s lodgings. Then one proceeds in a 
stale of ihram to al-Masjid al-Haram as a Meccan 
would (O: to perform a farewell circumambula- 
rion (tawaf al-wadau def: jll.2) of the Kaaba, 
which is desirable (mustahabb) for non-Meccans 
who are leaving Mecca lo go to ‘Arafa. For Mec¬ 
cans, the farewell circumambulation is obligatory 
when leaving Mecca, even for a short distance). 

HAJJ AND ‘UMRA SIMULTANEOUSLY (QTRAN) 


■jh jr? yl* Jr? |d j+S\ 
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j 1.16 Hajj and 'umra simultaneously (qiran) 
means to enter ihram intending both (O: hajj and 
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‘umra) at the ihram site for people of one's coun¬ 
try, and then perform only the rites of hajj. (O: 
Such that one does not perform an additional cir- 
cumambulation or a second going between Safa 
and Marwa (def: j6), but rather once is sufficient 
to fulfill the obligation of both hajj and k umra, 
because the actions of the ‘umra have been incor¬ 
porated into the actions of the hajj. The author 
mentions a second way of performing hajj and 
’umra simultaneously (qiran) by saying:) 

Or the person may enter ihram first for 
‘umra, and then before beginning his circumam- 
bulation (O: even if only by a single step), incor¬ 
porate into his intention for ‘umra the intention to 
perform hajj, this taking place in the months of 


. Xr y jLioi 

y L-c Lw v, 

-Lij si S -L^»-'I - 5I^JaJI 

y JLoI _s_Jy 

wjilvJL«J k J—Jj J 1 ! 

jk (4j^_L L-jUJl Sj 

J 4?^ J** jh) 


hajj. 


THH OBLIGATION TO SLAUGHTER (>R FAST FOR 
THOSE PERFORMING THE 4 UMRA FIRST 
(TAMATTIFJ OR HAJJ AND ‘UMRA 
SIMULTANEOUSLY (OIRAN) 




j 1 -17 A Person performing l umra first 
(tamattu 1 ) or performing hajj and ‘umra simul¬ 
taneously (qiran) is obliged to slaughter (N: a shah 
(def: H2.5) or to fast, as mentioned below), 
though if the person performing hajj and 'umra 
simultaneously (qiran) lives within the Sacred 
Precinct (I laram) or within 81 km./5l) mi. of it, or 
if the person performing ‘umra first (tamatur) 
returns to the ihram site tor people of his country 
(N: after his ‘umra) to enter ihram for hajj, or lives 
within 81 km./50 mi. of the Sacred Precinct—in 
any of these cases he is not obliged to slaughter. 

If one (O: performing 'umra first (tamattu*) 
or hajj and ‘umra simultaneously (qiran)) is 
obliged to slaughter but: 
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(1) lacks an animal there (O: i.e. in the Sac¬ 
red Precinct (Haram), which is the place of the 
obligation to slaughter, lacks meaning absolutely, 
as when there is not an animal available that meets 
slaughter specifications (def: jl4.2J); 

(2) or (O; there is an animal, but one lacks) 
its price (O: or has the price but needs the money 
for expenses and the like); 
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(3) or finds that il is being sold for more than 
the normal price for that locality and time; 

—then one must fast three days of the hajj. (C): 
Lor our school it is insufficient to fast them before 
the hajj. as opposed to the school of Abu I Janifa, 
in which it is permissible to fast them before the 
hajj (A: i.e. when performing the ‘umra first 
(tamattu 1 ), fasting them after having finished the 
initial umra and before entering ihram for hajj).) 
It is recommended that these days be before the 
Day of ‘Arafa (O: time permitting, as when one 
lasts from 1 Dhul Hijja after having entered ihram 
for hajj. Tt is unlawful to delay these fast-days till 
after the Day of ‘Arafa), and one must fast seven 
additional days after returning home (n: making a 
total of ten fast-days). 

1’he time for current performance of the 
three fast-days ends after the Day of Arafa (O; 
and it is not permissible to fast any of them on ‘Lid 
ai-Adha or on the three days following the ; Lid), 
and if one thus delays them, it is obligatory to 
make them up before the other seven fast-days, by 
an interval between the three and seven fast-days 
equal to the interval that would have separated 
them had they been a current performance, 
namely, the time taken by the trip (O: from Mecca 
to home) plus four days (O: equal to the ‘Hid and 
the three days that follow it). 
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THE UNCONDITIONAL INTENTION TO PERFORM 
HAJJ AND ‘UMRA (ITLAQ) 


L 


jl-lfc The unconditional intention to perform 
hajj and umra (itlaq) means to merely intend 
entering into the performance of rites, without 
specifying at the time of ihram that it is for hajj, 
umra, or hajj and ‘umra simultaneously (qiran). 
After this, one may use it (O: the ihram, made 
unconditional by the intention) as one wishes (O: 
meaning to perform hajj only, ‘umra only, or hajj 
and ‘umra simultaneously (qiran) (A: though one 
may not use the unconditional intention as a way 
to perform ‘umra first (tamattu') without having 
to either return to the ihram site to enter ihram for 
hajj, or to slaughter or fast (def: j 1.17))) 
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THE TIME OF YEAR TO ENTER I HR AM FOR 
HAJJ OR <UMRA 




jl.19 It is not permissible to enter shram for hajj 
other than during its months, namely, Shawwai, 
Dhul Qa^da, and the first ten nights of Dhul Hijja 
(A: with their days). If one enters ihram for hajj 
during non-hajj months, one's ihram counts for 
‘umra. 

Entering ihram for umra is valid at any time 
of the year except for a person on hajj encamped 
at Mina for stoning {def: jlO). 


jl.19 
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j2.0 SITES FOR ENTERING IHRAM 


oU~JI ]2<0 


j2.1 The sites for entering ihram for hajj or 
‘umra arc as follows: 

(1) (N: people going to hajj from the West by 
plane must enter ihram before boarding it, or dur¬ 
ing the flight before it passes the airspace that is 
even (def: j2.3) with the city of Rabigh, on the 
western coast of the Arabian Peninsula, this gen¬ 
erally being announced oil the plane); 


* t i 

‘ & Ljl* j2.1 

f 

<1 Jl—1 


(2) Medina residents (N: or those travelling 
through Medina to Mecca) enter ihram at Dhul 
Hulayfa; 

(3) residents of the Syria-Palestine region, 
Egypt, and North Africa enter ihram at al-Juhfa; 


(4) residents of al-Tihama in Yemen enter 
ihram at Yalamlam; 


(5) residents of the Najd of Yemen and the 
Najd of the Hi jay: enter ihram at Qarn; 

(6) and residents of Iraq and Khurasan enter 
ihram at Dhat ‘Irq, preferably at al-‘ Aqiq. 


j2.2 Someone at Mecca, even if merely passing 
through, enters ihram for hajj in Mecca, and for 
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‘umra must go (N: at least) to the nearest place 
outside of the Sacred Precinct (Haram). of which 
the best is al-JiTana, then al-Tanhm. and then al- 
Hudaybiya, 

Someone residing closer to Mecca than the 
ihram site is to Mecca should enter ihram (O: for 
hajj or ‘umra) at his residence. 

J[ w>LL*Jl y yj 

wy ^»U) 

- (-W.15J ^\) 

j2.3 When coming by a route lacking an ihram 
site, one enters ihram when even with (O: on the 
left or right) the ihram site that is nearest. 

j2.3 

^ Lp- y*) bl tj-J-' 

]2,4 For someone residing farther from Mecca 

than the ihram site is, to enter ihram at the ihram 
site is superior (A: than for him to enter ihram at 
his own residence). 

y J__a2 yj .4 

y (j-Ai ^ 

' Ii*p**r^' 

THE EXPIATION FOR NEGl .KC.TING TO ENTER 

ihram at the proper site 

jjz yt \ y 

j2.5 Someone intending hajj, ‘umra, or both, 
who passes the ihram site (O: intentionally, 
abscntmindedly, or in ignorance of it) and enters 
ihram somewhere closer to Mecca, is obliged to 
slaughter (def: jl2,6(I)), though if he returns to 

1 the proper site and enters ihram there before hav¬ 
ing performed a single rite, he is no longer obliged 
to slaughter. 

* 
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]3.0 IHRAM (THE STATE OF 

PILGRIM SANCTITY) 

f\ j3.0 

measures recommended prior to ihram 

Ji —X, U 

j.3.1 When one wishes to enter ihram, it is 

recommended (even for a woman in menstrua- 
; tion) to perform the purificatory bath (ghusl). 
intending bathing for ihram. If there is not much 
water, one merely performs ablution (wudu). 
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It is also recommended to shave pubic hair, 
pluck the underarms, clip the mustache, (O: trim 
the nails,) clean oneself of dirt, and wash the 
head. 


f ■ 


OBLIGATORY MEASURES BEFORE 1HRAM 


f 1 Jt 5 U 


j3.2 Then (O: if male) one: 

(a) sheds any garments that have sewing in 
them (O: taking them off being obligatory for 
ihram, which is incomplete if one docs not remove 
them before entering it); 

(h) puts on a clean white mantle (Ar, rida\ 
the rectangular piece of cloth worn over the 
shoulders that covers the upper body of a man 
in ihram) and wraparound (izar, the cloth worn 
around the lower body), and sandals (O: that do 
not enclose the foot, but rather reveal the toes and 
heels, as opposed to sandals that cover the toes, 
for wearing such sandals obliges one to slaughter 
(def: jl 2,6(11))); 

(c) and it is recommended to perfume the 
body, though not one’s clothes. 

The above measures (j3.1) apply equally to 
women, although women do not divest them¬ 
selves of sewn garments (O: a woman being 
obliged to cover all of her body except the face and 
hands, which, in ihram as well as in prayer* are not 
considered nakedness). It is recommended that 
she dye her hands and face with henna (O: a mea¬ 
sure that is desirable, and whose nonperformance 
is without consequence). (A: But women do not 
use perfume.) 

All of the foregoing are done before entering 
ihram. 
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ENTERING IHRAM 


f'y-V* J 


j3.3 One then prays two rak'as, provided it is 
not a time when the prayer is forbidden (def: f!3). 
intending the sunna of ihram. (O: It is sunna to 
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recite al-Kafirun (Koran 109) ill the first rak'a. 
and al-lkhlas (Koran 112) in the second,) 

Then one rises to start travelling to Mecca, 
As soon as one begins travelling to Mecca, one has 
entered ihram, 

lhram (O: which is an integral of hajj and 
“umra) is ihe intention to enter into the perfor¬ 
mance of the rites (O: of hajj, ‘umra, or both 
(qiran)). One intends in one’s heart to perform 
the hajj for Allah Most High, if one wants to per¬ 
form hajj; or to perform ‘umra if one wants to: or 
both together if one wants to perform them simul¬ 
taneously (qiran). It is recommended that one 
also pronounce this intention with the tongue. 
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CHANTING “LABBAYK“ 


^JuJ! 
* ■ 


j3.4 Then one chants "Labbayk" {n: as 
described below), raising the voice (O: enough to 
(N: at least) hear oneself, the raising being rcla- 
live. For the duration of the lime one is in ihram 
one raises it enough for .those nearby to hear), 
though a woman should lower her voice when say¬ 
ing it (O: as raising the voice is offensive for a 
woman) saying: “Ever at Your service. O Allah, 
ever at Your service. Ever at Your service. You 
have no partner, ever at Your service. Verily, all 
praise, blessings, and dominion arc Yours. You 
have no partner ' (O: saying this three times). 

Then (O: aficr chanting the above) one 
recites ihe Blessings on the Prophet (Allah bless 
him anti give him peace) in a softer voice, asking 
Allah Most High for paradise (O: saying, “O 
Allah, 1 ask You for paradise and its blessings,” 
and asking for His good pleasure and acceptance 
(ridwan)) and seeking refuge in Him from hell (O: 
saying, l take refuge in You from Your wrath, 
and hell," and asking Him for whatever one 
wishes of the good of this world and the next). 

It is desirable to chant “Labbayk" for the 
duration of one's ihram. whether standing, sitting, 
riding, walking, lying down, and even in a state of 
major ritual impurity (janaba). or for a woman in 
menstruation. It is particularly desirable when: 

(1) changing from one state, time, or place to 
another, such as when going uphill or down, or 
getting on or off a vehicle; 
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(2) meeting groups of people; 

j'udj J JTJI JLS[j >3 3, 

(3) at the approach of dawn, night, or 
daytime; 

^ L~*3 1 j -j L- 1 

Vj ( i3l>- 'jlS’il 3*) jV) «jl yj 
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♦-3 3Li (LLowU-') >uJ3l y jaxli 

1 * s ■ ■ ' >•'. • - 

(4) after prayer; 

(5) and in all mosques. 
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One docs not chant “Labbayk” while cir¬ 
cumambulating the Kaaba or going between Safa 
and Marwa (O: as these have their own particular 
invocations). It is undesirable to stop chanting it in 
order to speak, though if someone greets one with 
“as-Salamu “alaykum,” it is recommended ((): 
blit not obligatory) to return his greeting. 

When one sees something pleasing (O: or dis¬ 
pleasing) during ihram, it is recommended to say, 
“Ever at Your service, truly, the real life is the life 
of the hereafter" (O: and if one sees the like while 
not in ihram, one says. “O Allah, truly, the real 
life is the life of the hereafter,” without saying 
“Labbayk.” 

.(33 ^ yi >-,i 

THINGS UNLAWFUL WHU.L IN IHRAM 

fl CJ 

j3.5 Five things are unlawful (dis: j 12.6) when 
one has entered ihram. (n: Namely: 

3* (V blj j3.? 

.*13,1 

(1) sewn garments on men (dis: j3.6): 


(2) using perfume (j3.7); 


(3) removing hair or nails (j3.K): 


(4) sexual intercourse or foreplay (j3. J 3); 


(3) and hunting (j3.21).) 


SKWN GARMENTS ON MEN 


j3.fi The first thing unlawful in ihram is wear¬ 
ing sewn clothing such as shirts, trousers, mocca¬ 
sins (khuff, def: efi), anything else sewn (N: sewn 
meaning that which is for wearing, not just any 
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j3.7 


sewing, as a patched mantle or wraparound are 
permissible), and anything that encircles the body 
as sewn garments do, such as (N: those seamed) 
by being woven or felted together and the like. 

It is unlawful to cover the head with anything, 
sewn ox unsown, that is generally considered a 
headcover (O: such as a hat, cloth, bandage (N: or 
blanket while sleeping)). 

It is permissible while in ihram to carry a (N: 
sewn) bag or the like, or to tote a basket (O: on 
one's head, though it is unlawful if one intends it 
as a headcover). (A: It. is permissible to carry 
an umbrella held in the hand for protection against 
the sun.) 

It is not permissible to fasten one's mantle by 
tucking part of it through a hole, tying it together, 
passing a string through one end and then the 
other, or by tying a string to each of the two ends 
(N: though it is permissible to fasten it together 
with safety pins). 

It is permissible to tie one's wraparound (O: 
one end to the other) or tic a string over it (O: so 
that it holds it fast, like a drawstring, and one may 
likewise use a waistband) (N: the reason for the 
permissibility (n: of tying the wraparound but not 
the mantle) being that if the w raparound were to 
fall it would reveal one's nakedness, unhke the 
mantle), (n: Safety pins arc permissible to fasten 
the wraparound, and are useful to make pleats at 
the waistline by safety pinning two or three tucks 
of cloth there to gather the wraparound at the 
waist and leave more freedom of movement for 
the legs below.) (A: A belt may also be used to 
hold one’s wraparound at the waist.) 
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PERFUME 




j3.7 The second thing that is unlawful after 
entering ihram is using perfume, such as musk, 
camphor, or saffron on one's clothing, body, or 
bedding. It is also unlawful to smell roses, violets, 
lilies, or anything fragrant; to sprinkle rose water 
or flower water about; or to use scented 
oils (N: or seemed bar soap), whether to smell 
them or to apply them to any part of 
the body. 

It is also unlawful: 
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(1) to apply unsccnted oils like olive, 
sesame, and so on to the beard or scalp, unless one 
is bald (A: in which case it can be used on the skin 
of the head), though it is permissible to smell them 
or apply them to any of the body (O: except the 
hair of the head and face); 

(2) to eat food in which the use of a cosmetic 
is manifest, whether in taste, color, or scent, such 
as the scent of rose water, the color of saffron or its 
taste, or the taste of ambergris in cooked grain and 
the like; 

(3) or to use scented perspiration deodorant 
or eyeliner. 
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REMOVING HAIR OR NAILS 


piS jl jKl jl illjl 


j3.8 The third thing that is unlawful while in 
ihram (O: for both men and women, but only if 
one does so deliberately, knowing that it is unlaw¬ 
ful, voluntarily, and remembering that one is in 
ihram) is; 

(1) cutting or plucking hair (O: i.c. removing 
it by any means whatever), even if only part of a 
single hair (by shortening it), and whether from 
the head, underarms, pubes, mustache, or any 
other part of the body (A; the obligatory expiation 
for one hair is to give 0,51 liters of food to the poor 
in Mecca, and for two hairs, twice that amount. 
For three or more, a full expiation (def: jl2.6(ll)) 
is obligatory); 

(2) or clipping fingernails or toenails, even if 
only part of one (A: my above remark on expia¬ 
tions also applies to nails). 
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THE EXPIATION FOR VIOLATING THE 
CONDITIONS OF IHRAM 




j3,9 It is necessary to slaughter a shah (def; 
h2,5) (n: or perform one of the other alternatives 
mentioned below' at jl2,6(H)) when one is in 
ihram and one: 
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(1) uses perfume; 

(2) wears a prohibited garment (def: j3.6); 

^j\ o! 

.iU 

(3) removes three or more hairs, fingernails, 
or toenails (def: j 12.6(11(1 2))); 


(4) touches another person with desire in a 
nongenital area; 


(5) or applies unscented oil to one's hair 
(dis: j3.7). 


j3.10 A person obliged to perform such an expi¬ 
ation may fulfill it (A: any time thereafter) in any 
of the following ways: 

(1) by slaughtering a shah (def: h2,5) (O: 
and distributing its meat to the poor and those 
short of money in the Sacred Precinct); 

j3.10 

*1 UjJt j iL-dl 
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jl 
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ft 

(2) by distributing 6,09 liters of food (def: 
h7.6) to the poor in charity, giving 1.015 liters to 
each person; 


(3) or by fasting three days (O: even if 
unconsecutive). 


ACCIDENTALLY REMOVING A HAIR 

Uljl iui 

j3-11 It is unlawful during ihram to comb one’s 
beard (N: or hair) or run one's fingers through it if 
one knows that hair will be pulled out. 

When one runs the fingers through one's 
beard or washes the face and then notices hair in 
one’s hand, then if one knows one pulled it out 
while doing this, an expiation (def; j 12.6(H)) must 
be paid, though if one knows that it came out by 
itself, or does not know whether U did ot not, then 
one is not obliged to expiate. 
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j3,12 The following things necessitate the expia¬ 
tion (def: j 12.6(H)), but when done out of need, 
are not unlawful; 
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(1) having to cut one’s hair because of ill¬ 
ness, heat, or lice; 

(2) having to wear something sewn because 
of intense heat or cold: 

(3) or having to cover one’s head. 
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SEXUAL INTERCOURSE OR FOREPLAY 

j3.13 The fourth thing unlawful while in ihram is 
sexual intercourse or touching a nongenital area 
with sexual desire, such as kissing, hugging, or 
touching lustfully. 
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j3.14 If one intentionally has sexual intercourse 
before finishing one’s l umra, or while on hajj 
before partial release from ihram (def: j9.13), 
then: 

(a) this nullifies the hajj or ‘umra; 

(b) it is nonetheless obligatory to complete 
the hajj or k umra from the point at which it was 
spoiled to the end; 

(c) it is obligatory to make it up as soon as 
possible, even if the spoiled hajj or ‘umra was 
merely supererogatory; 

(d) and it is obligatory to pay the expiation 
(def: below) (O: for the male, not the female, who 
need not do anything, though it is a sin if she par¬ 
ticipated willingly) (A: the more reliable position 
is that if the woman was unwilling, none of the 
above ((a), (b), (c), or (d)) apply to her, though if 
willing, (a), (b), and (c) apply to her but not (d)). 
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j3.15 The expiation for the above (j3.14) is to 
slaughter (A: and distribute to the poor of the Sac¬ 
red Precinct, immediately): 

(1) a camel (O: i.e. a male or female that 
meets slaughter specifications (def: jl4,2)), but if 
this is not possible (N: within the days of that hajj), 
then one must slaughter: 
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(2) a cow, but if not possible, then: 

(3) seven shahs (def: h2,5), but if not pos 
sible, then: 
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(4) one estimates the cost of a camel and how 
much food (def: h7.6) this would buy, and then 
gives that much food (N: to the poor in Mecca), 
but if not possible, then: 

(5) one fasts one day for every 0.51 liters of 
food that would have been given had (4) been 

1 done. (N: One may fast anywhere, but it is not 
permissible to delay it without an excuse.) 


j3.16 A person making up a hajj or v umra nul¬ 
lified by sexual intercourse must enter ihram for 
the makeup hajj or ‘umra at the same ihram site as 
the original (n: nullified) hajj or l umra, though if 
one entered ihram for it at a location closer to 
Mecca (N: than the ihram site (di$: j2.5)), one 
must enter ihram for the makeup at the (O: pre¬ 
scribed) site (N: tor those of one's country). 
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j3.17 When someone (O; in ihram who intends 
to make up a nullified hajj) is accompanied on the 
makeup hajj by the wife he made love to, he is 
recommended to separate himself from her while 
they are at the place where they had intercourse. 

(N: Such a makeup counts as the original hajj 
or ‘umra would have counted: if it was obligatory, 
it counts as the obligatory one: if supererogatory, 
as supererogatory; and if vowed, as vowed.) 

^ j3.17 

» a 

Jl ,jjLa> ji 

jl o ^11! j&Jl 

—di a>j : p) . a »j> 

* p _ . 

015" Us>yi *Sj Le? j* kjli' jp .u-UJ! 

* j 

. '}0aj 

)3,18 If a man has sexual intercourse after par¬ 
tial rele ase from ihram (def: ]9.13), it does not nul¬ 
lify his hajj (n: i.e. does not entail j3.14(a,b T c,d)), 
though he must pay an expiation (O: of the type 
discussed at jl2.6(II)). 

ji ii i ■_ jic s|j j3.18 

pu) SLi j LJij JjVl 

U$] y—>tJl ^S> 

•([> 

j3.19 If One has sexual intercourse absentmirid- 
edly (O: forgetting one is in ihram or out of 
ignorance of its prohibition or because of being 
forced), then one is not obliged to do anything (A: 
i.e. none of j3.14(a,b,c.d)). 

j j3.19 
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j3.20 


THE PROHIBITION OF MARRYING WHILE 

IN IHRAM 


j3.20 It is unlawful while in ihram to marry, or 
to marry someone to another (zawwaja, def; 
m3.2(a)) (O: whether one does so oneself or 
through an agent). If one does so, the marriage 
contract is invalid. 

It is offensive w hile in ihram to get engaged to 
marry, or to serve as a witness for a marriage con¬ 
tract. 

J3.20 

JJi (SJLS^I 4—iJ U*1) 

* 4 1 iilj SIj-»l ij! 

HUNTING 


j3.2l The fifth thing that is unlawful while in 
ihram is; 

( 1 ) to kill any w'ild game that may be eaten by 
Muslims; 

(2) or to kill the offspring of matings be¬ 
tween game animals that may be eaten by 
Muslims and game animals that may not be eaten 
by Muslims. 

j3.2i 

, J jSt. 

•ly*- jl j 1 aJj oU jti 

. :t*>i 

Someone in ihram is obliged to pay the expia¬ 
tion (def: below) whenever such an animal dies at 
his hands * is destroyed by ail act of his, or is 
injured, in which case one must expiate in propor¬ 
tion to the part damaged. 


THE EXPIATION FOR HUNTING 


j3.22 If the animal killed has a domestic coun¬ 
terpart, one may fulfill the expiation in any of the 
following ways: 

(1) to slaughter a head of domestic livestock 
that is like the wild animal which was killed (O: 
like meaning an approximation, not actual 
resemblance. The criterion is the condition of the 
animal, not its value. One expiates a game animal 
that was, for example, large, small, healthy, 
diseased, fat, thin, or defective, with a head of 

A—^ 1 J) iJ itf ij» j3.22 

kj jp) jjj Y 

a—4-aJI Y »j y ..all 
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livestock of the same description, heeding the cor¬ 
respondences. It is a necessary condition that the 
wild animal and the head of livestock share, if the 
animal was defective, the same type of defect, 
such as blindness (N: though it is permissible, 
indeed superior, to pay a healthy one for a defec¬ 
tive one or a whole one for one that is lacking 
some part)); 

: £) (_>>. t *j>- 

1 ^ ^ 
J£J ^ jxj JUl! ^1) 

t t 

-pi ^ 

(2) to estimate the value of the like head of 
livestock, and distribute an equal value of food 
(def: h7.6) to the poor; 


(3) or to fast one day for every 0.51 liters of 
fobd (N: that would have been bought had (2) 
been done). 


j3,23 If the animal killed does not have a domes¬ 
tic counterpart, then one may fulfill the expiation 
in any of the following ways: 

0) to distribute funds to the poor which 
equal the value of the game animal, although if the 
animal was a pigeon, one is obliged to slaughter a 
shah (def: h2.5) (O: which is obligatory for killing 
even a single pigeon); 

J—^ ^ ^ j3.23 

* . s ■ 

il—kj Uj] *ljl 

Ci) iA**- ^ v-^v) 

1 f . .. 1 J . 11 [ . . . • f ‘ 

JU |-J jl UuJ} ► J>m-I 

■ Uj» 

(2) to buy food equal to the animal's value 
and distribute it as charity; 


(3) or to fast one day for each 0,51 liters of : 
food (N: that would have been bought had (2) 
been done). 


j3,24 The prohibition of all things unlawful 
while in ihram applies to both men and w'omen, 
except for not wearing sewn clothing (def: j3,6) 
and not covering the head, which are restricted to 
men, 

A woman, however, may not veil her face in 
ihram (dis: (j 12.6(11(3)))). If she wants to conc'eal 
it from people, she may drape something in front 
provided it does not touch her face (N: such as a 
veil worn over a cap's visor), though if it touches it 
without her intention, it is of no consequence. 

J3.24 

J—** ?j— 

• , , ^ t -. it 9 . } 
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j3.25 It is permissible when in ihrain to scratch 
one's head or body with one’s fingernails as long 
as this does not remove any hair. 

It is also permissible in ihram to kill lice (N : or 
other insects harmful to humans), though it one 
kills a louse, it is recommended to expiate its 
death by giving charity, even if only a single bite of 
food. 

* 

» > • ft j3.25 

. 1 ")l ■>»j c jliJpL 

•l , * « , ° _ . f 

ij! .—' Jj 4 1 

. f«i.i\Li jbj j v fl’i 

j4.0 ENTERING MECCA 

J t y»ji j4.o 

j4.1 It is recommended when one wants to 

enter Mecca: 

(1) to perform the purificatory hath (ghusl) 
outside of the city with the intention of entering 
Mecca; 

(2) to enter in the daytime, and from the 
Mtfalla gate of Thantyyat Kada’ (N: a pass from 
the direction of Jedda); 

J—Ifl j ;ljl Is] ]4. 1 

V*' is* j* j 

• * . * l 4 

Yj i—l^i wiAj jl Lit?- L—iU *! JiS" 

l> j— **■! jLjJ 

(3) to walk barefoot, provided one does not 
apprehend something unclean (najasa); 


(4) not to annoy anyone by jostling; 


(5) and after entering, to proceed to 
al-Masjid a)-Ha ram. 


WHEN ONE FIRST SEES THE KAABA 

UwJi <ijj Ulc* tlpjjf 

j4.2 When one first sees the Kaaba, it is recom¬ 

mended to lift the hands and say: “O Allah, 
increase this house in nobility, honor, reverence, 
and dignity. Increase those going on hajj or ‘umra 
who honor and reverence it in honor, reverence, 
and piety. 0 Allah, You are Peace, the Source of 
Peace: 0 Lord, raise us after death in peace/' 
And then one asks Allah for whatever one wishes 
of religious matters or those of this world. 

j C.—Jl bp j4,2 
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j5.0 


j5-0 CIRCUMAMBULATING THE 
KAABA (TAWAT) 


oljkh j5.0 


j5,1 Then one enters al-Masjid ai-Haram from 
the Bani Shayba door (O: even if it is out of one's 
way, as it is sunna) prior to getting one’s luggage 
down or finding a place to stay and so forth (O: 
such as deciding to rest or to eat; all this should be 
put off until after circumambulating the Kaaba). 
Rather (n: by turns), some of one's party should 
stay with the luggage while others go to the 
mosque (O: to circumambulate), and after they 
finish, they return to watch the luggage so the rest 
can go. 

(O: The arrival circumambulation (tawaf al- 
qudum) is desirable for anyone who enters al- 
Masjid al-Haram, whether in ihram or not.) 


a •• * 'of' . - , 

(£lJ^U ^ \ 5 y ^3 j|j) ^ J?. 

-d jr* fbO ***“.j j' J-J 

J 5 t jt JU. J iy *S) 

i-il j* JJJi Jf yt-y 
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P+JIAJJ £Cjl JLS> 
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HOW TO CIRCUMAMBULATE THE KAABA 


'LL? 


j?.2 Prior to circumambulating the Kaaba one 
proceeds to the Black Stone (diagram: l)(0: next 


(.JijWi x±) Jj5.2 



to the Kaaba's door, on the cast corner), drawing 
neai lo it, if one can do so without hurting others 


yX.i'j (,j y* -v—«CL l l 

!j -»4 y J) 
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by jostling. One faces the Black Stone, places the 
hand on it, and without a word, kisses the stone 
thrice and touches the forehead uponilthricc. (O: 
Touching, kissing, and placing the forehead on 
the stone are only sunna for women when the cir- 
cumambulalion area is vacant, whether in the 
night or day.) 


j5.3 One ceases to chant 'Tabbavk at this 
point, not to resume until after having finished 
both circumambulating the Kaaba and going be¬ 
tween Safa and Vlarwa (def: j(i). One puts the 
center (N: of the top edge) of one's mantle under 
the right arm and its two ends over the left shoul¬ 
der so that the right shoulder is left bare (dis: 
second par.). 

One begins circumambulating by first stand¬ 
ing f acing the Kaaba with the Black Slone on one s 
right and the Yamani corner (diagram: 8) on one s 
left, standing back from the stone a little towards 
the Yamaiu corner (n: i.c. behind the black stripe 
in the marble pavement, extending out from the 
stone, that marks the beginning of one’s cir- 
cumambulation). One should intend performing 
the circumambulation for Allah Most High (O: 
though this intention is only necessary for a 
supererogatory or a departure circumambulation. 
not for an obligatory or an arrival circumambula¬ 
tion, since the intention to perform the rites of hajj 
or ‘umra (del : j3.3) includes the intention for the 
latter two types of circumambulation). 

Then one: 

(1) places the hand on the Black Stone, and 
then kisses it and places the forehead on it thrice, 
as mentioned above (A: i.e. it is done again here 
to begin the circumambulation, just as it was done 
before circumambulation (j5.2)); 

(2) says ‘ Allahu akbar' three times; 

(3) and adds, “O Allah, out of faith in You 
and to affirm Your book, fulfill Your covenant, 
and follow- the sunna of Your prophet Muhammad 
(Allah bless him and give him peace).“ 

)5A Then one moves sideways (A: as is recom¬ 
mended) to the right, passing in front of all of the 
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Black Stone with all of the body, while facing it. 
When past the stone, one turns (O: from facing it) 
so that the Kaaba is on one's left and then pro¬ 
ceeds to circumambulate it. (O: Jf (me did this (N: 
kept the Kaaba on one's left while passing the 
stone) from the beginning and neglected to face 
the stone, it would likewise he permissible.) 

j&) J —jf bp j — 

• —i if 1 

1 J J j * 1 ** J** jlj) 

,()L> jLiu-Y 1 

p.5 At the Kaaba’s door (diagram: 2) one 
says, "O Allah, verily this house is Your house, 
the sanctuary Your sanctuary, the safety Your 
safety, and this is the station of him w'ho took 
refuge in You from fire" (N: i_e. the Station of 
Ibrahim (diagram: 3), though some hold the 
words mean "him who takes refuge/ 1 alluding to 
oneself). 

jl alc. J5.5 

. AibJl plx iuaj 

p.h When one reaches the corner (diagram: 4) 
by the opening of the Hijr (n: a semicircular wall 
that stands apart from the Kaaba (diagram: 5)), 
one says, 4, Q Allah, l take refuge in You from 
doubt, from ascribing partners to You, from dis¬ 
cord, hypocrisy, evil traits, and from bad turns of 
fortune in money, spouse, and children,’’ 

j5.6 

- /b yysJl XXfi- 

f # 

JUJI wii/fcJl «jk —) 

j5.7 When even with the rainspout (N: called 
the Spout of Mercy (Mizab al-Rahma), at the top 
of the Kaaba (diagram: 6)), one says: "0 Allah, 
shade me in Your shade on a day when there is no 
shade hut Yours. Give me to drink from the cup of 
Your prophet Muhammad (Allah bless him and 
give him peace), a wholesome drink after which 1 
will never thirst/' 

i .< " ^ i aJU> dyL j j 5 . 7 

cjjU ^ J? ^ j* dit J 

CJLlJ 

- .r l.,C ’ « 

. nr 1 Jjl “X Cds 1 ! ^ C-JX 

j.v8 Between the third corner (diagram: 7) and 

the Yamani corner (diagram: 8). one should say, 
"O Allah, make this a pious hajj, a rewarded 
effort, an accepted work, and a transaction that 
will never perish. 0 All-powerful and Oft- 
forgiving one." 

^ jj-1 j j5.8 
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pM When one reaches the Yamani corner, 

one docs riot kiss it. but touches it and then kisses 
one's hand. 
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j5.10 One docs not kiss any of the Kaaba (O: 
meaning that it is not required, though if one kis¬ 
ses any of its parts* it is not offensive, but rather is 
good) except the Black Stone, Nor does one touch 
any of it except the Yamani corner, which is the 
one before the Black Stone. 


js.to 

fj Li U jii *l_j; UJ*. V 

Jj ‘Ai 
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j5.1 1 When one reaches the Black Stone* one 
has completed a single round (O: provided its con¬ 
ditions (def: j5.16) have been met). 


Sf J—P J5«n 

^ ^ j * * » 



j5.12 One goes around the Kaaba seven times 
(O: the seventh ending where one began, at the 
Black Stone. One’s circumambulation is incom¬ 
plete as long as even a span remains between one¬ 
self and the place even with the stone). 


oi y } eJJi Li_ j5.12 
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TROTTING FOR THE FIRST THREE ROUNDS 



j5.13 It is sunna in the first three rounds of cir¬ 
cumambulation to hasten one’s gait (N: if one can 
do so. without harming others) (O: taking close 
steps, without running) which is termed trotting 
(ramal) (O: and which is desirable for men only, 
not women). 

Both trotting and baring the right shoulder 
(def: j5.3) arc only called for in circumambula- 
tions that are followed by going between Safa and 
Marwa (def: j6). If one wishes to go between Safa 
and Marwa after one's arrival circumambulation, 
then one docs the tw r o sunnas (O: both trotting 
and baring the shoulder at this point, but when 
one later performs one s gomg-torth circumambu¬ 
lation (tawaf al-ifada, def: j9.10), one does not do 
these two sunnas because that circumambulation 
is not followed by going between Safa and Marwa 
(N: if one has already gone between them 
before)). 

But if one wishes to go between Safa and 
Manva after the going-forth circumambulation 
(O: which is superior), one postpones the two (O: 
sunnas of trotting and baring the shoulder) until 
then. 

While trotting, one says, *‘0 Allah, make this 
a pious hajj, a rewarded effort, and forgive my 
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j5.14 


sins/’ 

In the last four rounds of one's circumambu- 
lation, it is sunna to proceed at one s normal pace, 
while saying; “My Lord, forgive me, show me 
mercy, and pardon that which You know. Verilv 
You are the All-powerful and the Most Generous, 
Our Lord, give us what is good in this world and 
the next, and keep us from the torment of hell/* 
This supplication is particularly recommended in 
the odd-numbered rounds of the circumambula- 
tion (O: as they are superior. Reciting the Koran 
while circumambulating is better than making 
supplications that have not reached us through 
prophetic hadith. though supplications from ha- 
dith are superior to reciting the Koran during it). 


^I wJ? p-L*J 

l£ji Lin 
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P 


j 5.14 It is r eco m me n ded to k iss the B lack St on e 
in^each round (O: and to place the forehead on it, 
each three times) and to touch the Yamani comer, 
particularly in the odd-numbered rounds. 

If il is not possible to kiss the Black Stone 
because of crowds or because one fears to hurt 
people (O: or be hurt) by jostling, one may touch 
it with one's hand and then kiss the hand. If this is 
not possible, one may touch it with a slick (O; or 
the like, such as a scarf) and kiss the stick. If this 
too is impossible, then one points to it (O: or the 
Yamani corner) with the hand (O: and it is sunna 
to kiss one’s hand). 
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j5.15 A noteworthy detail here is that there is a 
buttress at the base of the Kaaba that resembles a 
ledge and slide. It is part of the Kaaba, and when 
one kisses the stone* one s head is in the space 
above the buttress. So one is obliged to keep one’s 
feet motionless until one finishes kissing the stone 
and straightens up, after which one continues cir¬ 
cumambulating. (N: One may not move one's feet 
as part of the circumambulation while one’s head 
is within the space above the buttress, as it nul¬ 
lifies that particular round because of the condi¬ 
tion <dis:j5.16{i)) that circumambulation be done 
around the Kaaba, and not within its confines.) If, 
when leaning over to kiss the stone, one’s feet 
move even a finger’s width towards the Kaaba’s 
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p,16 


door, and after this, one continues circumam¬ 
bulating, then that particular round does not 


Ljaj ^1) ,. -i7 ^ 



count (O: nor do the others that come afteT it, if 
one limits oneself to just those seven, considering 
the spoiled one as a valid round. But if one adds an 
extra round (N; to make up for the invalid one), 
then one s circumambulation is valid). 

It is more precautionary when one has 
straightened up from kissing the stone, to step 
back to the left towards the Yamani corner (j5,2 
diagram: 8) enough to ensure that one is where 
one was before kissing the stone. (N: The same is 
true of touching the Yamani corner with one's 
hand.) 
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THE CONDITIONS OF A VALID 
CIRCUM AMBULATION 




p.16 The conditions of a valid circumambula¬ 
tion {O: of any kind, obligatory or nonohligatory) 
are: 


(a) that one's nakedness (def: f5.3) be 
clothed, because the round is invalid whenever 
any of one’s nakedness shows, even a single hair of 
a woman s head (O; meaning that the particular 
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round in which it showed is invalid, provided it 
was done intentionally. If it happened inadver¬ 
tently and the woman immediately covered it (A: 
immediately meaning after no more than the time 
required to say “Subhan Allah”), then it docs not 
invalidate that round, though if she does not cover 
it until after it is showing, the subsequent round 
takes the place of the above-mentioned invalid 
one); 

(b) ritual purity (O: from minor (hadath) 
and major (janaba) impurity) (n; though for 
Hunatis. touching a marriageable member of the 
opposite sex (N: despite being unlawful) does not 
nullify one s ablution (Muraqi al-falah shark A ur 
al-idah (yl26), 17), and considering the difficulty 
of avoiding it at a contemporary hajj, taking the 
dispensation seems a virtual necessity); 

(c) to be free from impure substances 
(najasa) on one’s person, clothing, and the place 
of walking while circumambulating; 

(d) that it take place within al-Masjid al- 
Haram; 

(c) that one's circumambulation comprise 
seven full rounds; 

(f) that it begin from the Black Stone, as 
described above, and that one pass by all of the 
stone with all of one's body, for if one begins from 
another part of the Kaaba, then the round does 
not count until one reaches the stone, from 
whence it begins; 

(g) that one keep the Kaaba on one’s left and 
move towards the door (j5.2 diagram: 1—2); 

(h) that each round be outside of the Hijr 
(diagram: 5) such that one does not enter the 
opening between the Hijr and the Kaaba and then 
exit through the other opening; 

(i) and that all of the body of the person cir¬ 
cumambulating be exterior to all parts of the 
Kaaba. such that while walking around it, one 
does not put one’s hand in the space above the 
buttress previous!) mentioned (p. 15). which viol- 
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atcs ihc condition of being wholly outside all of 
the Kaaba while making one's rounds. 



jT 17 Everything besides the above conditions is 
sunna (N: not obligatory), such as trotting in the 
first three rounds, the various supplications, and 
the other things previously mentioned. 
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TWO RAK‘AS AFTER ClRCUM AMB UI, ATI ON 


‘-jljJall La Sj 


j5.18 When one has finished circumambulating, 
and after putting one's mantle over both shoul¬ 
ders, it is recommended to pray two rak 4 as for the 
sunna of circumambulation (O: and it is best to 
perform them) behind the Station of Ibrahim (j5.2 
diagram: 3). In the first rak‘a, one recites al- 
Kafirun (Koran 109), and in the second, al-lkhlas 
(Koran 112). 

After this, one supplicates Allah from behind 
the station (O: if one prays there. Otherwise, one 
may perform the two rak as (N: in order of 
superiority) in the Hijr (diagram: 5). al-Masjid al- 
Haram, the Sacred Precinct, or whenever and 
wherever one wishes to pray them, and they 
remain a current performance until the day one 
dies. It is sunna to recite the suras aloud in these 
two rak'as if performed at night, and to recite 
them to oneself if performed during the day. It is 
desirable to make the supplication related by 
Jabir, who said that the Prophet (Allah bless him 
and give him peace) prayed two rak‘as behind the 
station (N: of Ibrahim) and then said; 

"O Allah, this is Your city, and al-Masjid ah 
Haram, and Your inviolable house, and l am 
Your slave, the son of Your slave and bond- 
woman. I have come to You with many sins, mis¬ 
takes, and wicked acts, and this is the station of 
him who took refuge in You from the fire; so for¬ 
give me, verily You arc the All-forgiving and 
Compassionate. C) Allah, You have called Your 
servants to Your inviolable house, and I have 
come, asking for Your mercy and seeking what 
pleases You. and You are the Rewarder, so for¬ 
give me and have mercy on me ? verily You have 
power over everything‘), 
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Going Between Safa and Marwa (Sa'y) j6,0 


Then one returns to the Black Stone and 
touches it (O: kisses it, and bows one's head 
upon it). 




. I Ajwj d_ij) 


* 


j6.0 GOING BETWEEN SAFA AND 
MARWA (SA‘Y) 


Jsi jt *-0 


jfr. 1 Then it is recommended to exit through 
the Safa door of al-Masjid aLHaram it one wishes 
to go between Safa and Marwa immediately. (O: 
It is necessary for the validity of going between 
Safa and Marwa (N: for hajj) prior to the Day of 
Arafa that one do so after one’s arrival circumam- 
bulation (tawaf al-qudum) (Nr though one may 
not do so on an ‘umra first (tamattu ) hajj, for 
which the initial cireumambulation and going be¬ 
tween Safa and Marwa are part of one's ‘umra 
(dis: j!2.2(c))), nor do so after a supererogatory 
or farewell cireumambulation.) One may post¬ 
pone it until after the going-forth cireumambula- 
tion (tawaf al-ifada. def: j9.1G) (O: which is 
superior). 
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HOW JO GO BETWEEN SAFA AND MARWA 




jh.2 One begins from Safa. It is recommended: 

(1) for men (O: not women) to climb upon 
Safa the height of a person, so that one can see the 
Kaaba through the mosque's door, and to face the 
Kaaba; 
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(2) to say: “La ilaha ilia Llah, Allahu 
akbar," and “There is no god but Allah alone, 
without partner. His is the dominion. His the 
praise. He gives life and causes to die, all good is 
in His hand, and He has power over everything. 
There is no god but Allah alone, without partner. 
He kept His promise, give His slave the victory, 
and routed the Confederates alone. There is no 
god but Allah. We worship none but Him, making 
our religion sincerely for Him, though unbelievers 
be averse”; 
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(3) to sup pi i c a t e for wh at e v e r o ne wishes ( O: 
which is called for here because it is one of the 
places where prayers are answered. Umar (Allah 
be well pleased with him) used to supplicate 
lengthily here); 

(.4) and to repeat (2) and (3) a second and 
third time. 
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j6.3 Then one descends from Safa and walks 
(0: towards Marwa) at one’s normal pace until 
within three meters of the first green marker sus¬ 
pended front the left wall. Here one runs (N: 
women walk) until midway to the second green 
marker, at which midpoint one resumes one's 
usual pace until one reaches Marwa. One climbs 
Marwa and says the same invocation as was said at 
Safa. This is once. 

Then one descends front Marwa and returns, 
walking and running at the proper places, until 
one reaches Safa. This is twice. 

At Safa one says the same invocation and 
supplication, and then goes back to Marwa, which 
is three times. 

One repeats the process until one has com¬ 
pleted seven times, finishing at Marwa. 


4 , ■ 4 ^ j . 

y j6.3 

^ Jl 

jUJi ^H\ u uji 

J-ti * 4 ^—J dl J j* 

\ £ * * * . • - 

0^-11] Ji J-LJl Jaj 

jU Jj j 

Jy 4-ill 

}jj f Ts* 

' ^ ^ 

JJ ^ill ^ilL JiJ V a, 44 
r 5 jA *U-_kl Ij Li—csJ I 

</ d ^ 

aUoJIj J—o 

vlhi J^L «4$s ij j*J\ 
* a * * 

, |U—- 


THE ORL1GATORY ELEMENTS OF GOING 
BETWEEN SAFA AND MARWA 




jb,4 The obligatory elements (O; i.e. condi¬ 
tions for the validity) of going between Safa and 
Marwa are four; 

(a) to begin at Safa. If one begins at Marwa 
and walks to Safa, this does not count and one's 
going between them is not considered to have 
begun until one reaches Safa; 
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(b) to traverse the entire distance. It would 
be invalid if one neglected even a single span or 
less of the distance. One must begin by putting 
one’s heel against the wall at Safa, and finish at 
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Going Between Safa and Marwa (Sa'y) 


j6.5 


Marwa by putting the toes against the wall there 
(N: the course has now been enlarged and paved 
so that one’s going between them is complete 
without having to reach the walls that arc cup 
rently there. Rather, between the two sides of the 
paved track (n; the lanes for going and coming) 
there is a smaller track for wheelchair patients, 
and the ends of this smaller track currently repre¬ 
sent the minimal distance); 

(c) to complete seven times: from Safa to 
Marwa equals one, from Marwa to Safa is another 
one, and so on, as mentioned above. If doubts 
arise while going between them as to how many 
times it has been—or while circumambulating the 
Kaaba,how' many rounds have been done—then 
one assumes one has done the least number one is 
sure of and completes the rest (O; though if the 
doubts arise after finishing, one need not do any¬ 
thing); 

(d) and that going between Safa and Marwa 
take place after the going-forth cireumambulation 
(tawaf al-ifada, def; j9.10) or else after one’s ar¬ 
rival circLim ambulation, provided that standing at 
1 Arafa does not intervene between the arrival cir¬ 
eumambulation and going between Safa and 
Marwa (dis: j6.1). 
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THE SUNN AS OF GOING BETWEEN SAFA 
AND MARWA 




jb>5 The sunnas of going between Safa and 
Marwa are those previously mentioned (j6.2-3), 
to have ablution (wudu), that one’s nakedness 
(def: f5.3) be clothed, and to say while between 
Safa and Marwa: 41 My Lord,forgive, show mercy, 
and overlook that w r hich You know. Verily You 
are the Most Powerful and Generous. O Allah, 
our Lord, give us what is good in this world and 
the next, and protect us from the torment of hell,” 
If one recites the Koran (A: while going be¬ 
tween them) it is better (O: than anything besides 
the invocations that have reached us in hadith (A: 
i.e. the above), which are better here than reciting 
the Koran). 
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j7.0 


The Pilgrimage 


jb.6 It is not recommended to repeat going be¬ 
tween Safa and Marwa. 


^ ^ j6,6 


j7.0 THE WAY TO <ARAFA 


^yy^ 1 j 7 - 1 


j7,1 On 7 Dhul Hijja it is recommended for the 
imam (A: i,e. the caliph or his representative) to 
give a sermon after the noon prayer (zuhr) in 
Mecca (0: at the Kaaba), instructing the pilgrims 
about the rites they will soon perform, and order¬ 
ing them to go forth on the following day (O: the 
morning of the eighth) to Mina. 
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j7.2 The imam goes forth with them after the 
dawn prayer (subh) on 8 Dhul Hijja. 

He prays the noon, midafternoon, sunset, 
and nightfall prayers with them at Mina, and they 
spend the night and pray the following dawn 
prayer there. When the sun rises over the moun¬ 
tain at Mina that is called Thabir, they proceed to 
‘Arafo. 

Spending the night and staying at Mina dur¬ 
ing this time are a sunna (O: and not part of the 
hajj rites. If one does not spend the night at Mina 
at all, or go there, it does not entail any con¬ 
sequences) that many people no longer do, but 
come to * Arafa at the end of the night w ith lighted 
candles. This lighting of candles is a disgraceful 
innovation (O: as is their coming there a day or 
two before 9 Dhul Hijja, a mistake that con¬ 
travenes the sunna, and through which they miss 
many other sunnas). 
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j7.3 It is sunna on the way to 'Arafa to say: “O 
Allah, to You I betake myself, seeking Your 
noble countenance. Forgive me my sins, make my 
hajj a pious one, show me mercy, and do not 
disappoint me"; and to do much of chanting %i Lab- 
bayk,” invocation (dhikr), supplication, and Bles¬ 
sings on the Prophet (Allah bless him and give him 
peace). 
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j8.0 


j7.4 When the pilgrims reach a place called 
Namira (N: the site of a large mosque) just before 
‘Arafo, they stop, and do not immediately enter 
1 Arafa. When the time for the noon prayer comes, 
it is surma for the imam to give two sermons before 
the prayer, and then they pray, joining the noon 
and midafternoon prayers together. This too is a 
sunna that few follow. 
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jH.0 STANDING AT *ARAFA 




j8.1 Then they enter Arafa after the sunna 
bath (ghusl) for standing at Arafa, chanting 
“Labbayk” in lowliness and humility. 


Jl 
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j8.1 




THE SUNN AS OF STANDING AT ‘ARAFA 


' dr* 


j8.2 It is recommended to stand exposed to the 
sun (O: and not take shade beneath a tent, 
umbrella, or other, unless there is an excuse such 
as harm from exposure) facing the direction of 
prayer (qibla) with one’s heart fully attentive and 
not occupied with this-worldly matters, and to do 
much of chanting "I^bbayk,” reciting the Bless¬ 
ings on the Prophet (Allah bless him and give him 
peace), asking Allah's forgiveness, supplicating, 
and weeping, for here tears are shed and mistakes 
annulled. 

The greater part of one’s words should be: 
“There is no god but Allah alone, without part¬ 
ner, His is the dominion. His the praise, and He 
has power over everything/’ And one should pray 
for one’s family, friends, and all Muslims. 
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j8.3 It is recommended to stand (O: if possible 
without hurting anyone) by the large round boul¬ 
ders that lie at base of the hill called Jabal al- 
Rahma (lit. “Mount of Mercy”), As for climbing 
Jabal al-Rahma, which lies in the middle of 
’Arafa, there is no merit in doingso (O: above the 
merit of standing in other parts of ’Arafa). Stand- 


it j83 

J-3* ji-l aJ-j Ad' 

V ^ JL SSi\ J*) 

JJ 1 ! 

J JdU aj^ A-o 

t sa-i'j a^pj^Ui 


335 




www.islamicbulletin.com 
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ing is valid anywhere in the whole expansive plain, 
and this bluff is merely a part of it, the same as any 
other, though standing by the boulders below is 
better (A: as the Prophet (Allah bless him and 
give him peace) did so). 

11 is better to be mounted, and not fasting. 

It is best for women to sit at the edge of the 
crowd (O: not in the middle of it, because men 
should not randomly mix with women). 
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THE OBLIGATORY hi .EMENTS Of STANHING 
AT ‘ARAFA 




j8.4 The obligatory elements of standing at 
‘Arafa arc: 

(a) to be present (Q: while in ihram) in some 
portion of ‘Arafa; 

(b) w hile sane and in full possession of one’s 
faculties; 

(c) at some point between the noon prayer 
(zuhr) on 9 Dhul Hijja and dawn of the following 
day. ((): It is sunna to remain at ‘ Arafa until sun¬ 
set so as to include both night and day.) Anyone 
who is present and sane during any of this time, 
even if merely passing through for a moment, has 
accomplished the hajj (O: as the Prophet (Allah 
bless him and give him peace) said, 

'The pilgrimage is Arafa,” 
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meaning that most of it is ‘Arafa). 

Someone who misses standing at ‘Arafa or 
who spends it unconscious has missed the hajj, and 
he releases himself from ihram by performing the 
rites of ‘umra; that is. by circumambulating, going 
between Safa and Marwa, and cutting his hair, 
and he is thus released from his ihram. 

Such a person is obliged to make up the hajj 
and to slaughter as do those who perform an ‘umra 
first (lamattu : ) hajj (def: j 12.6(1)), 
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j9,0 


j9.0 MUZDELIFA, MINA, AND THE 
GOING-FORTH CIRCUMAMBULATION 


j9,<) 


MUZDELIFA 




j9. I When the sun sets on 9 Dhul Hijja, those 
°n hajj go forth to Muzdelifa, occupied with invo¬ 
cation (dhikr), chanting “Labbayk," proceeding 
with tranquility and dignity, not jostling or injur¬ 
ing others (though if the way is clear it is desirable 
to hurry), and they join the sunset and nightfall 
prayers in the time of the nightfall prayer ('isha) at 
Muzdelifa. (O: It is necessary to have made the 
intention to join the prayers while in the time of 
the sunset prayer.) 

When they reach Muzdelifa, they stop, pray, 
and spend the night there (O: which is best, and 
optimal. If one cannot spend the night, then the 
obligation to be present at Muzdelifa can be met 
by coming there, even for a brief moment, during 
the second half of the night, for spending the night 
merely means to be present there during the sec¬ 
ond half of the night, not actually staying over¬ 
night, as opposed to spending the night at Mina 
(dis: jl().4), which must be for the greater part of 
the night. If someone misses spending the night at 
Muzdelifa in the above-mentioned sense, does not 
return there before dawn, and has no excuse (N: 
of those given below), then he is obliged to slaugh¬ 
ter as one does for an 'umra first (tamattiT) hajj 
(def: j 12.6(1)). But if he misses spending the night 
the re lor one of the same reasons which justify not 
spending the night at Mina (def: j 10.10), then he is 
not obliged to slaughter. Other valid excuses for 
not spending the night at Muzdelifa include: 

(1) being occupied with standing at 'Arafa 
because of not having arrived there until after sun¬ 
set, since it is more important than Muzdelifa; 

(2) or going forth from Arafa after the 
middle of the night to Mecca in order to perform 
the (A: obligatory) going-forth circumambulation 
(tawaf al-ifada), missing Muzdelifa because of 
being occupied with it, since it too is more impor¬ 
tant than Muzdelifa, 
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j9.2 The Pilgrimage 


In either of these two cases, one does not 
have to slaughter (A: for having missed Muz- 
dclifa)). 

In the morning, the pilgrims pray the dawn 
prayer at the first of its time* 

They also pick up seven pebbles, not one 
stone broken into seven (O: which is offensive), to 
throw at the stoning site (Ar. jamra, the enclosed 
round space with a pillar in the middle of it) at 
Mina, and it is best that these be the size of a 
broadbean (N: i.c. about the size of a 
thumbprint). 
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STOPPING AT AL-MASH'AR AL-HARAM 


j9.2 After the dawn prayer. it is sunna to stop 
by a hill at the last of Muzdehfa (0: in the direc¬ 
tion of Mina) called al-Mash'ar al-Haram (lit. 
“the Sanctuary Landmark"), which it is recom¬ 
mended to climb if possible. (A: Others hold that 
al-Mas\i ar al-Haram refers to all of Muzdelifa.) It 
is desirable 10 face the direction of prayer (qibla), 
to do much of chanting “Labbayk," supplication, 
and invocation (dhikr), and to say, “0 Allah, as 
You have brought us to stand in it and shown us to 
it, so too, give us success in Your remembrance, as 
You have guided us. Forgive us, and show us the 
mercy You have promised us by saying (and Your 
word is the truth): 

“ 1 And when you move on from k Arafa. 
remember Allah at al-Mashar al-Haram. 
Remember Him, for He has guided you though 
you were astray. And then go forth from where 
the people go forth, and seek Allah's forgiveness. 
Truly Allah is Oft-relenting and Most Compas¬ 
sionate’ (Koran 2:198-99), 

“Our Lord, give us what is good in this world 
and the next, and keep us from the torment of 
hell.*’ 


J9.3 When the day lightens considerably, the 
pilgrims proceed to Mina with gravity and tran¬ 
quility before the sun rises. 
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Muzdelifa. Mina, and the Going-Forth Circumambulation 


j9 A 


RELEASE FROM I HR AM: 

THE INITIAL STONING AT MINA 




j9.4 When the pilgrims reach the valley of 
Muhassir near Mina, it is sunna to quicken their 
step for a distance of a stone's throw. Then they 
take the middle way which leads to (N: one of the 
three stoning sites called) Jamrat ah 4 Aqaba. They 
stone it as they are when they arrive (O: i.e. if 
mounted, they stone it mounted, and if on foot, 
they stone it on foot) with the seven stones picked 
up from Muzdelifa. These may be picked up from 
anywhere, not necessarily Muzdelifa, though it is 
offensive to take them from the stoning sites 
themselves, latrines (O: or other unclean places), 
or around mosques (O: which is not merely offen¬ 
sive but rather unlawful if they arc taken from 
grounds included in the endowment (waqf, def: 
k30) for the mosque). 
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j9.5 When one begins to stone Jamrat al- 
l Aqaba, one ceases chanting “Labbayk,” and 
does not resume it thereafter (O: as its lime is 
over, which was the period of ihram, and stoning 
Jamrat al-'Aqaba is the first step to release from 
ihram). 

The (O: optimal) way to stone Jamrat al- 
‘Aqaba is to stand in the middle of the valley after 
the sun is up so that 4 A rata lies to the right, Mecca 
to the left, and the stoning-site before one, and to 
throw' the pebbles one by one (O: as throwing 
them two at a time or alt at once counts as having 
thrown one pebble) with the right hand, saying 
“ALLahu akbar" with each pebble, lifting the arms 
high enough when throwing (O: if male, though 
not if female) that the underarm shows, and to 
actually throw the pebbles (O: meaning hard 
enough to be considered throwing), not merely 
flick them off the thumb with the forefinger, (n: 
The minimal conditions for the validity of stoning 
are given at j 10,8.) 


j9,5 
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j9.6 When finished stoning (N; Jamrat al- 
'Aqaba), one slaughters a voluntary sacrifice ani¬ 
mal (hady) driven to hajj or one due by reason of 


^ j9.6 
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hajj (dis: jl2.6); or other sacrifice animal (udhiya. 
def: jl4J. 

. jixj’ jUT jj 

RELEASE FROM I HR AM: CUTTING THE HAIR 

jUll :JUJI 

j9.7 Then men have their entire head shaved, 

which is optimal, though one may confine oneself 
to (O: removing (A: by any means)) three hairs 
thereof (O: i.e. from the head, not something else 
such as the beard or mustache), or may merely 
shorten it, for which the optimal is to clip a little 
less than two centimeters from all the hair. 

As for women, it is optimal for them to 
shorten their hair in the latter way (O: it being 
offensive for a woman to shave her head). 

fn j9. 7 

i '*.*•» , • . 

j ol 4— j* l-L* 

j\ V 

■ {Uj^* ^ l-U 

)9.8 While having one’s hair cut it is best: 

(1) to face the direction of prayer (qibla); 

(2) to say "Allahu akbar’' (O: that is, 
<% Allahu akbar, AiLahu akbar, Allahu akbar, wa 
lillahi 1-hamd’); 

J9.8 

aji 4ji J) au 

(JJLjpJI <U_j j— si *JJ1 

j 

/f* LjJ) 

(3) for the person shaving to start from the 
right; 


(4) and to bury the hair afterward.s (O: a 
measure recommended for any parts separated 
from a living being). 


j9.9 Cutting the hair is an integral without 
which the hajj remains unfinished (O: and which 
may not be compensated for by merely slaughter¬ 
ing), and a person remains in ihram until it is 
done. Someone without hair can simply pass a 
razor over his head (O: which is recommended, 
not obligatory, because it is a rite whose condition 
is the existence of a particular site, as is also the 
case with washing a hand (n: for ablution) when 
the hand has been amputated (A: i.e. it need not 
be done if the site does not exist). 

After one’s hair, has been cut, it is sunna to 
say. “O Allah, for each hair reckon for me a good 
deed, annul a bad one, and raise me a degree. For- 

j9.9 

Jl Aj <1^ 7-*r- <: 

^ \ ij V ■.<> jit ji 
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$9.10 


give me, those who shave their hair, those who 


shorten it, and all the Muslims 1 '). 




RELEASE FROM IHRAM: THE GOING-FORTH 
CIRCUMAMBULATION fTAWAF A UFA DA) 


:. LUidl 


j9.10 On the same day (A: 10 Dhul Hijja) one 
enters Mecca and performs the going-forth cir¬ 
cumambulation (tawaf al-ifada), which is an integ¬ 
ral without which the hajj remains unfinished (O: 
the author's expression “without which the hajj 
remains unfinished' 1 meaning that it may not be 
compensated for by merely slaughtering, though 
the time it may be performed is anytime there¬ 
after, according to our school. TheHanafis hold it 
must be done by sunset on 12 Dhul Hijja, and if 
the sun sets and one has not performed it, this 
obliges one to slaughter), and one remains in 
ihram until one does it. Its obligatory features are 
as described above (dis: j5.16). 

After it, one prays two rak'as (O: intending 
the sunna of circumambulation (def: j5.18)), 


t*. Ji ^ ]9.10 

*i( <JI ^ ^ iUlj) *d 

i-jLf: ''i t- JJ .rr*i 

Xvo Juil Uii —U JlLp 

J j-*fji 'r’Jj* Ji 

(>j JL» wwy-1jU 
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1*5 oi i jA;J 
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, a-xaJ 
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j9.il Then, if one has already gone between 
Safa and Marwa after the arrival circumambula¬ 
tion (dis: j6.1), one does not repeat it, though if 
one has not yet done it, one must do so, since 
going between Safa and Marwa is also an integral 
without which the hajj is unfinished, and one 
remains in ihram (O: legally, regarding one's rela¬ 
tions with women (dis: j9.13)) until it is per¬ 
formed. 


^ Lr _.u- 'b\S i>\ ^ j 9 .ll 

^ L>~' (*J pJ-Liil 

* ^ Si ^ Laj j* -ll 

O ' . ,_ 

jLii U < u . i. ' JLi L*^> ) j 


RELEASE FROM IHRAM: GENERAL PROVISIONS 




j9.12 The best order in which to perform: 

(1) stoning Jamrat al-‘Aqaba; 

(2) cutting the hair, 


j9.?2 

-io 1 4^ J*) 9J 

J) (j p>Jf 


(3) and the going-forth circumambulation 
(tawaf al-ifada): 
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is (1), (2), and (3) (O: and the sunna is to do all 
three on this day), though it is valid to do them in 
some other order. 

The time for these three begins at the middle 
of the night (A: between sunset of 9 Dhui Hijja 
and dawn of the tenth) on l Eid al-Adha (O: 
though it is best for the stoning to take place after 
sunrise). The (O: preferred) time for stoning Jam- 
rat al- [ Aqaba ends at the end of the day of the l Eid 
(O: at sunset. As for the permissible time, it lasts 
until the end of the three days after the ‘Hid. The 
best time to stone on ‘Bid al-Adha finishes at 
noon. Thus, the stoning has three times: the best, 
the preferred, and the merely permissible), while 
the time for cutting one’s hair and the going-forth 
circum ambulation lasts indefinitely, even if years. 


, 4 . . 

4*. 

. jP- lj w _—j jZil jS’ 

l "j* d4^ >... d i ijViiil CUj 

ol J-¥«>Vb) J— 

cJj L*i1j 

oij \j —♦> 

Jl jb-4 1 

J* wUjj 

*xjjj c*ij j <L*aj cJj : 

jUl oJj Qb^ 
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j9.13 The release from ihram in hajj is in two 
stages, partial (lit. “first* 5 ) and full (“second”). 

Partial release from ihram occurs when any 
two of the three rites of stoning, cutting the hair, 
and the going-fotth circumambulation are per¬ 
formed, whether cutting the hair and stoning, cut¬ 
ting the hair and circum ambulation, or stoning 
and circumambulation. Doing any two of them 
accomplishes partial release from ihram, render¬ 
ing permissible ah the things that were made 
unlawful by ihram (def: j3.5) except those relating 
to women, such as sexual intercourse, getting 
married, or touching with desire. 

Full release from ihram occurs when all three 
rites have been performed, and it renders permis¬ 
sible everything made unlawful by ihram (O: 
though one still has to stone at the three stoning 
sites and stay overnight at Mina during the days 
following the ‘Eid (Ayam al-Tashriq)). 


• Jji p__*iAJj j9.13 

j\ d»b-k> jU- b Ji>- 4) u 

J-**- 4- Jr^ d^ vT** ^j 
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* 


jlO.O ENCAMPMENT AND STONING 
AT MINA ON THE DAYS AFTER ‘EID 


O—Jl 110.0 


j 10.1 When finished with the going-forth cir¬ 
cumambulation (tawaf al-ifada) and going be¬ 
tween Safa and Marwa (O; i.e, doing the latter if 


b^ j-* £y ^ j l o. l 
•-*b^ j*J jj) Lif v—^b 
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one had not previously performed it after the 
arrival circumambulation (dis: j6*1)), one is 
obliged to return to Mina (O: to stay overnight 
there and stone on the days following the ‘Eid 
(Ayam al-Tashriq). It is desirable to arrive before 
noon to perform the noon prayer there as the 
Prophet did (Allah bless him and give him 
peace)), and one spends the night there. 

One picks up twenty-one pebbles from Mina 
on the days after the 'Eid (the first of which is the 
second day of the *Eid), taking care to shun the 
three places mentioned above (dis: j9.4(end)). 


JJr* Ji ({**-*& 
f Ljr t-fc c^ji 

j (jfij- <i *• 1^.3 


Jr* J* j* J—yJ' 

. 2^45^1 sr*ii 


jl().2 After the time for the noon prayer has lila j 10,2. 

come (O: on 11 Dhul Hijja, the first day after the ^ ^ 

‘Eid) one stones with the pebbles before perform- u jj ^ ^ j *.n 

ing the noon prayer ' 

(N: It is well to mention some rulings about stoning that enable one to avoid 
the crowding at Mina on a contemporary hajj. The time for stoning on each of the 
three days that follow the ‘Eld (Ayam al-Tashriq) begins at noon of that day and 
ends at sunset on the. third day after the ‘Eid. This means that one may postpone 
all of one s stoning until the afternoon of the third day. having remained at Mina 
until then. But in such a case, the correct order is still obligatory’; one must begin 
by stoning with the intention of performing it for the first day, starting at the first 
stoning site {Jamrat al-Kubra), then the second site (Jamrat al-Wusta), and then 
the third (Jamrat al-‘Aqaba). Then one stones with the intention of performing it 
for the second day, the first stoning site first, then the second, then the third. And 
then one stones for the third day, observing the same order.) 


THE PROPER SEQUENCE FOR STONING 


J 






jl 0.3 The first site one stones (O: called Jamrat 
al-Kubra) is the one closest to al-Khayf mosque. 
One (A: optimally) walks up to it, keeping it on 
one’s left and facing the direction of prayer 
(qibla), stones it pebble by pebble as mentioned 
above (j9.5), and turns from the direction of 
prayer to avoid others' pebbles, after which one 
puts the stoning site behind one and again turns to 
the direction of prayer, to supplicate and invoke 
Allah humbly and imploringly for as much time as 
it takes to recite al-Baqara (Koran 2) (N: about an 
hour). 

One then proceeds to the second site (O: 
called Jamrat al-Wusta), repeats the stoning pro¬ 
cedure, and when finished, supplicates (O: and 


j 10.3 

J* ^ ts—* o) 
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invokes Allah Most High) for as long as it takes to 
recite al-Baqara. 

Then one goes to the third site, which is 
Jamrat al- b Aqaba that was previously stoned with 
seven pebbles on *Eid al-Adha, and stones it as 
one did at that time (dis; j9.5), facing it with the 
direction of prayer (qibla) to the left, though when 
finished, one does not stand there. 

(JU; 

Lijjjp ^ tip 

THB SECOND DAY AFTER THE ‘EJD 

AjZH fli' {yJt 

j 10.4 One is obliged to spend the night at Mina 
(A: that evening, after sunset on 11 Dhul Hijja). 

The following day, the second day after the 
Eid (A: i.e. 12 Dhul 1 fijja), one picks up twenty- 
one pebbles, and after the noon prayer’s time has 
come, one stones the three stoning sites as 
described above, seven pebbles at each site. It is 
not permissible to stone for each of the days after 
the ‘Eid until after the noon prayer’s time arrives. 

The correct sequence of stoning the sites is 
obligatory: the one closest to al-Khayf mosque 
first, the middle one second, and Jamrat al- 
‘ Aqaba third. 

• J l «- 4 

j-*j Jl— iJl la-^iL ^ 

, LqJS" j>ju 

fW ^-A- 

J* ^ J 

.idu iiJlj Lft Vjl 

jl0.5 it is recommended to take a bath (ghusl) 
each day for stoning. 


THE PERMISSIBILITY Oh LEAVING 

MINA ON THE SECOND DAY 

yJJ jij*- 

jlU.6 After stoning on the second day after the 
‘Eid, it is recommended for the imam to give a ser¬ 
mon informing people about the permissibility of 
leaving early (A: on the second day rather than 
the third) (0: which is permissible provided: 

(a) that one’s departure takes place after the 
noon prayer’s time has come; 

j 10.6 

. ;>*-.! ’ ' •. f } , k| , ; 

m uJn^ jl ^_ ayj 

jju j j .iidl ' j ' l ^ ■ * 

Oj£j -Cjw jij Jb^Jl 

(b) after having stoned the three stoning 
sites; 


(c) that one’s departure is from Mina itself, 
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as it is not permissible to leave directly from Jam- 
rat al-‘Aqaba, in view of the position that it is not 
part of Mina: 

jlj jlj 4iL 

.. > # i , /, 

(d) that one intends leaving while within the 
bOLindries of Mina; 


(e) and that one leaves before sunset). 


Then the imam bids them farewell. 


j 10,7 One then has a choice between leaving 
early on the second day after the c Eid, or waiting 
(A: until having stoned on the third day). If one 
wishes to leave early, one may do so. provided the 
departure from Mina occurs before sunset. If the 
sun sets and one is still at Mina, it is not permis¬ 
sible to leave early, and one is obliged to spend the 
night there and stone the sites the next day. 

If one does not wish to leave early, one stays 
overnight at Mina, picking up twenty-one pebbles 
and stoning the sites on the following day after the 
time of the noon prayer has begun, as previously 
mentioned. 

no .7 

- \, / 

jl j 

J-A1> y ^ Aj-AA* 

Jf*J J “-d 1 J-S***^ 

y (La> y J" * *~J 

AjiiUidbyJi 

CONDITIONS FOR THE VALIDITY OF STONING 

1 >j 

j 10.6 (O: Having mentioned the conditions for 

stoning in various rulings above, it is well to enu¬ 
merate all seven together: 

(a) that seven pebbles be used; 

(b) that they be thrown one by one; 

(c) that one's action may be termed throw¬ 
ing, not merely putting the pebbles into the throw¬ 
ing place; 

(d) that what is thrown be some form of 
stone; 

■ks j^ J —y 4 , .. •. 7) j 10.8 

fi 
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, LfJjS" 

v* d L.j -j' cJlihj 
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yy^ yj^ ■ 

>-*j y^ ^ 
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(e) that it be done with the hand, as a bow or 
foot would be inadequate; 


(f) that one aim at the throwing place; 
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(g) that one be certain that the pebble 
reaches it, even if it falls out again, for if one 
doubts that the stone reached it, then that stone 
does not count; 

(the above seven conditions hold for both ‘Eid ah 
Adha (dis: }9.5) and for the days following the 
‘Eid, though the days following the *Eid require 
two additional conditions:) 

(h) that the stoning be done after the time for 
the noon prayer arrives; 

pJ jl J ji ►oJC 

** ^ *** d* 

Vj 

f Ji *-*•:•* 

*J* iiyj i. Jij-ld! fLl 

jjS, ot [J jVl] : J. ,-Jdl fLit ^ 

ji Xa; Ujlj 

» 

■ (*T^V* J* 0 

(i) and that one stone the three sites in the 
proper sequence (dis: jl0.3).) 


j 10.9 Then one (O: who has (n: remained at 
Mina and) stoned on the third day after the l Eid) 
leaves (0: after stoning* None of the conditions 
for leaving early (def: jlO.6) are necessary to leave 
at this point)* 

j*i( -'-*!)(»' j 10.9 

U* jM\ U_*j Vj) 

. (J/>U 

VALID EXCUSES FOR NOT SPENDING THE 

NTGHT AT MINA 

iJ jl j\le\ 

j 10 . 10 (O: If there is an acceptable excuse for not 
spending the night at Mina, then not doing so does 
not entail any consequences. Excuses include: 

(1) having property one fears to lose were 
one to stay overnight; 

(2) fearing for one’s person or the funds with 

one; 

jlO.10 

JUw JU l y*£ 

jl aaa JL* jt 
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lj j J j* 

^Jj £Ji ^ g**-<*k» 

Vj J 

(3) having a sick person with one who 
requires care; 


(4) having an illness that makes spending the 
night a hardship; 


(5) or a similar excuse. 


People in such circumstances do not have to 
spend the night, and may leave on the second day 
after the ‘Eid, even after sunset. 
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jll.O 


These excuses, which permit one to not spend 
the night at Mina, likewise permit not spending 
the night at Muzdelifa, in connection with which 
some other excuses have been previously men¬ 
tioned (dis: j9.1(1-2)).) 


d J—A J —J 

. (iiu> l^sdUu f-Lalj iahy >.J 


j 10.11 It is recommended (N: after leaving Mina) 
to spend the night at al-Muhassab, which is by the 
mountain near the cemetery of Mecca, one's hajj 
now being finished. 


j>l; li jlO.ll 

-Aj jAZj* JJ jjl 

'0 


* 


jll.O THE FAREWELL 
CIRCUMAMBULATION AND 
FINAL MEASURES 



jll-0 


jll.l If one wishes to perform the ’umra, one 
may do so (O: i,e. enter ihram for it) from any 
point outside of the Sacred Precinct (Haram), as 
mentioned below in the description of 'umra 
(def: j 12). 


j\) jLmxW) iij la}J jll.l 
*** ^ J* (>>■! 

. I 


THE FAREWELL CIRCUMBULATTON 




j 11.2 When one wants to return home, one 
comes to Mecca and performs the farewell cir- 
cumambiilation (lawaf al-wada') (O: as is obligat¬ 
ory. It is disobedience to Allah to leave without 
the farewell circumambulation, and one must 
return to Mecca to perform it if still within 81 km 7 
50 mi. of it. If farther than this, one is not obliged 
to return, but must slaughter (def; j 12.6(1)) (N: 
i .e. if one goes by the position that the farewell cir¬ 
cumambulation is obligatory, though slaughtering 
is sunna if one goes by the position (A: the weaker 
position in the ShafPi school) that the farewell cir¬ 
cumambulation is merely sunna). The integrals 
and conditions of the farewell circumambulation 
are the same as the obligatory circumambulation 
(def: j5.16). 

The farewell circumambulation is not only 
for those performing hajj or ‘umra, but is required 


J) J 1 * 5 J j 11 *2 
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from (A: i.e. obligatory for) anyone leaving 
Mecca a considerable distance > no matter whether 
intending to return or not). 


j 11.3 After the farewell circumambulation, one 
prays two rak‘as (O: a sunna in our school) and 
stands at the place between the Black Stone and 
the door of the Kaaba, and supplicates: "O Allah, 
the house is Your house, the servant Your servant 
and son of Your two servants. You have carried 
me on a creature You have made submissive to 
me, bringing me to Your city and showing me 
Your grace that 1 might fulfill Your rites. If You 
are pleased with me then be the more so, and if 
not, then bless me now before my residence and 
the place where I am visited grow far from Your 
house. Now is the time I depart if You permit me, 
who seek none but You and no other than Your 
house, and am not averse to You or Your house. 
O Allah, give me good health in body and protect 
me in my religion. Make my affairs turn out well 
and give me the sustenance of obedience to You as 
long as You let me live. Give me the best of this 
world and the next, for truly, You have power 
over everything.' 1 One blesses the Prophet (Allah 
bless him and give him peace), and then walks 
away normally (O: turning one’s back on the 
Kaaba) without backing away from it (O: while 
facing it, as many people do. which is offensive 
because it is a reprehensible innovation (bid‘a, 
def: w29.3)). 
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j 11.4 One then immediately prepares for depar¬ 
ture. If one stops to stand {O: lengthily), or 
becomes involved in something unconnected with 
travel (O: like shopping, paying a debt, visiting a 
friend or sick person, and so forth), then one's 
farewell circumambulation is invalid (A: though 
such things do not nullify it in the Hanafi school) 
and it is obligatory to repeat it. Rut if one’s activity 
concerns travelling, such as making one’s baggage 
fast or buying travel provisions and the like (O: 
such as a rope with which to tie up one's baggage) 
then it is permissible. 


^ W 1 J- 3 *** i*-‘ j 11.4 
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jll.5 A woman in her monthly period may 
depart without a farewell circumambulation. and 


i j&tL *ilij j 11,5 
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need not slaughter in expiation (O: though it is 
sunna for her to come to the door of the mosque 
and say the supplication mentioned above 
(jll.3)). 


jt Ujj J J$»J) t fy * ^3 Sj 
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RECOMMENDED MEASURES FOR THOSE 
STAYING IN MECCA 


l# 


j 11.6 It is recommended to do much of: 

(1) performing ‘umra(0: the whole time one 
is in Mecca, especially in Ramadan); 

(2) looking at the Kaaha (O: as it is said that 
Allah Most High sends down one hundred and 
twenty mercies day and night upon the Noble 
House, sixty for those circumambulating, forty for 
those praying there, and twenty for those looking 
at it); 

(3) drinking the water of the Well of Zam- 
zam for whatever intention one wishes, religious 
or this-worldly (O: as the Prophet (Allah bless 
him and give him peace) said, 

“The water of Zamzam is for whatever it is 
drunk for." 

It is sunna to face the Kaaba while drinking, to 
breathe three times, and say “al-Hamdu lillah” 
and “Bismillah” each time one drinks), drinking 
one's fill of it; 

(4) and visiting the noble places of Mecca 
(O: which are many, such as the birthplace of the 
Prophet (Allah bless him and give him peace) and 
that of *Ali (Allah be well pleased with him). 


j 11.7 It is unlawful to take the slightest bit of the 
earth of the Sacred Precinct or its stones, or take 
cups or jugs made from the day of the Sacred Pre¬ 
cinct of Medina, 
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j'12.0 The Pilgrimage 


j 12.0 THE OBL IGATORY FEATURES 
OF HAJJ AND ‘UMRA 


A DESCRIPTION Oh UMRA 


}12.1 The umra consists of entering ihram as 
one docs for hajj (del : j3) (O: resembling the hajj 
in the obligatoriness of the intention when one 
enters ihram, in the sunna of bathing (ghusl) for it, 
and in the necessity of divesting oneself of sewn 
clothing before or after the intention). If one is a 
Meccan (N: or a temporary resident (dis: j2.2)), 
one must go to (n: enter ihram from at least as far 
as) the nearest place outside of the Sacred Pre¬ 
cinct. If one ts from outside (O: meaning a 
stranger travelling towards Mecca), then one 
enters ihram at the ihram site (O; which one pas¬ 
ses, meaning the hajj ihram sites (def: j2.1)), as 
previously mentioned. All of the things unlawful 
while in ihram for hajj (def: j3.5) are unlawful 
while in ihram for *umra. 

Then one enters Mecca and performs the cir- 
cumatribulation (def: ]5.16) of Timra, though the 
arrival circumambulation (tawaf al-qudum) is not 
called for by Sacred Law (O: at all, since one is 
performing an obligatory circumambulation). 

One then goes between Safa and Marwa (j6), 
and finally shaves the head or shortens the hair 
(def: j9.7) (O; the former being preferable for 
men and the latter for women). When this has 
been done, one is released from the ihram of 
‘umra. 
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THE INTEGRALS OF HAJJ AND ‘UMRA 




jl2.2 The integrals of L umra are: 

(a) ihram (def: j3); 

(b) circumambulation (def: j5.16); 

(c) going between Safa and Marwa (def: 

j6.4); 


2 * j 12 2 


(d) shaving or shortening the hair (def: j9.7); 
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The Obligatory Features of Hajj and ‘Umra 


j 12.3 


(O: and performing them in the order given, . 
which is a fifth integral). 


j 12.3 The integrals of hajj are these four (n: (a), 
(b), (c). and (d) above) plus standing at ‘Arafa 
(def: j8.4). 

The hajj’s other requisites (wajibat, dis: 
c2.1(A:)) are: 

jVl aOA jl 2.3 

. * * * > 

(a) that one enter ihram at the proper site 
(def: j2.1-2); 


(b) stoning the stoning sites at Mina (def: 
J9AjlO); 


(c) staying the night at Muzdelifa (def: j9,1) 
(N: another position is that this is sunna and not 
obligatory); 


(d) staying the nights following the 'Eid at 
Mina (def: j 10,1,4,7); 


(e) and the farewell circumambulation (def: 
jll.2). 


Everything besides the above is sunna. 


THE NONPERFORMANCE OF AN OBLIGATORY 
FEATURE OF HAJJ OR ‘UMRA 

j 

jl2,4 Someone who does not perform an integ¬ 
ral (N: of hajj or *umra) remains in ihram until he 
performs it. 

Someone who does not perform some other 
obligatory feature of them must slaughter in expi¬ 
ation (def: j 12.6(1)) (O: if he does not return and 
perform it before its time is finished, as in such 

J* ^ j!2.4 

L i 

4 j** J*- «-?b^l 

j\S d|) 

Vi *i[j oljJdC 

jJ aju j ^_nJi 
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cases as: 


(1) returning to enter ihram at the proper 
site before one starts circumambulating (dis: 
j2.5), though if one returns after having begun cir¬ 
cumambulating, it does not lift the obligation to 
slaughter; 


(2) not spending the night at Muzdelifa 



351 




www.islamicbulletin.com 


Ihe Pilgrimage 


]12*5 


0*9-1), which necessitates slaughtering if one does 
not return before sunrise, though to do so 
after sunrise does not lift the obligation to slaugh¬ 
ter; 


(3) or not spending most of the night at 
Minu, if one does not return to it before most of 
the lime has passed, though if one does (n: return 
while most of it remains), then one need not 
slaughter. 


-Laj *-®b^-** 
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And similarly for the other requisites). Someone 
who does not perform a sunna is not obliged to do 
anything. 


BEING PREVENTED BY OTHERS FROM 
COMPU TING THE INTEGRALS OF HAJJ OR 
TJMRA AFTER HAVING ENTERED IHRAM 


j 12.5 Someone prevented by an enemy {O: non- 
Muslim or Muslim) from entering Mecca (O: and 
fulfilling the integrals (A: of hajj or k umra, includ¬ 
ing being barred from performing the obligatory 
rircumambulation (tawaf al-ifada) or going be¬ 
tween Safa and Marwa) when there is no 
alternative route, releases himself from ihram by 
intending release from it, shaving his head, and 
slaughtering a sacrifice animal at the place he has 
been prevented, if an animal is available. If not 
(O: such as w hen unable to find an animal at all, or 
finding one for more than the going price of simi¬ 
lar animals at that place and time), one gives the 
animal's value in food (A: wheat) {O: as charity to 
the poor and those short of money in the Sacred 
Precinct (N: or place one is prevented)); or if 
unable (O: to give food), one fasts a single day for 
each 0.51 liters of food (A: wheat) that would 
have been given had the latter been done {O: fast¬ 
ing the days wherever one washes. When fasting is 
the only option possible, one is immediately 
released from ihram after shaving one’s head w ith 
the intention of releasing oneself). 

If such a hajj or umra was to have been 
supererogatory, one is not obliged to make it up. 
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The Obligatory Features of Hajj and ‘Umra 


j 12.6(1) 


A PUT.I. SUMMARY OF THE EXPIATIONS 
CONNECTED WITH HAJJ AND *UMRA 




j 12.6 (n: Muhammad ‘Abdullah Jurdani distinguishes between four categories 

of expiations relating to hajj and ‘umra. 


(1 ) The first category consists of alternatives in a fixed precedence order and 
predetemined amount (dam tartib wn taqdir), meaning that one must cither 
slaughter a shah (def: h2,5) meeting sacrifice specifications (def: j 14.2). distribut¬ 
ing its meat to the poor and those short of money (def: h8.11) in the Sacred Pre¬ 
cinct; or if unable to slaughter (N: from lack of money (def: jl .12(2)) w hile on the 
hajj, even if one has enough money back home), then one must fast three days 
during the hajj and seven more at home, making ten days. (N: If this expiation is 
for something that should have been performed after standing at ‘Arafa (n: (4), 
(5), (6), or (9) below ), the three days “during the hajj’* may be fasted after one’s 
release from ihram while still in Mecca, or if one fails to do so while there (A: as 
is obligatory), they become a makeup fast that must be performed before the 
other seven fasted at home (A: by an interval equal to the days of one's journey 
home).) 

There are nine things which necessitate this type of expiation: 

(1) performing an ‘umra first (tamattu') hajj (def: j 1.15,17): 

(2) performing hajj and ‘umra simultaneously (qiran, def: j 1.16,17); 

(3) not standing at ‘Arafa (def: j8.4); 

(4) to miss stoning (def: jl0.8) at the stoning sites of Mina on the three days 
after the ‘Eid. the time for which ends at sunset on the third day (dis: jl0.2(N:)) 
if one does not leave early (def: j 10.6); 

(5) to miss all three nights at Mina after the ‘Eid (def: j 10.1,4/7), though if 
one only misses a single night, one distributes 0.51 liters of w heat to the poor of 
the Sacred Precinct, and if two nights, then double this amount: 

(6) to miss spending the night at Muzdelifa (def: j9. L second par.); 

(7) not entering ihram at the proper site (dis: j2.5): 

(8) breaking one's vow (def: j 18.5): 

(9) or not performing the farewell circumambulation (tawaf al-wada\ def: 
jll.2). 

(II ) The second category consists of expiations in w hich one is free to choose 
one of three predetermined alternatives (dam takhyir wa taqdir), namely: to 
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slaughter and distribute a shah as described above (I); to fast three days, even if 
unconsccutivc, wherever one wishes; or to give 1,015 liters of wheat to each of six 
of the poor or those short of money at the Sacred Precinct. 

There are eight things which necessitate this type of expiation: 

(I ) removal of three hairs (dis: j3.8)atonc time and place, meaning that the 
interval between removing each is not considered long (dis; f4.5), and one has 
remained at the same place, though if their removal does not occur at a single time 
and place, one must pay 0.5 J liters of wheat to the poor or fast one day for each 
hair, even if their number exceeds three; 

(2) trimming three nails at one time and place, with the same rules and 
restrictions as just mentioned; 

(3) men wearing sewn garments or covering their head (dis: j3.6), or women 
covering their faces (dis: j3,24); 

(4) using oil (def: j3.7(1)); 

(5) using scent (j3.7); 

(6) sexual foreplay (n: other than intercourse) (dis: j3.13); 

(7) having sexual intercourse a second time after having spoiled one's hajj 
(dis: j3.14) by an initial sexual intercourse; 

(8) or having sexual intercourse between partial and full release (def: j9.13) 
from ihram. 


(III) The third category consists of expiations in a fixed precedence order of 
alternatives involving estimate-based substitutes (dam tartib wa ta‘dil), It is neces¬ 
sitated by two things, 

(1) The first is being prevented by another from completing all the integrals 
of the hajj or ‘umra (def: J12.5), in which case one must release oneself from ihram 
by slaughtering and distributing a shah as described above (I); or if unable to 
slaughter, one estimates its value, buys food for that amount, and distributes it to 
the poor of the Sacred Precinct (N: or place one is prevented); or if unable to give 
food, one fasts one day for each 0.51 liters of wheat that would have been given 
if one had been able to. 

(2) The second is having spoiled one’s hajj or ‘umra by sexual intercourse 
(def: j3.14), in which case one must slaughter a camel, or if unable to, one must 
perform the alternative one is capable of, of those mentioned at j3,15. 

(IV) The fourth category involves choosing between alternatives consisting of 
estimate-based substitutes {dam takhyir wa ta*dil). It is necessitated by two things. 
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Visiting the Tomb of the Prophet 


j 1.1.0 


(1) The first is killing a game animal while in ihrarn. where it there is a 
domestic animal of similar value (lit. 'like"), one has a choice between the alter¬ 
natives mentioned at j3.22, though if there is not, then those mentioned at j3.23. 

(2) The second is destroying a tree of the Sacred Precinct, where, if it is large 
in relation to other trees of its kind, one slaughters and distributes a cow, and if 
small, one slaughters a sheep, hi either case, one has a choice between slaughter¬ 
ing it and distributing its meat to the poor of the Sacred Precinct, estimating its 
cost and buying wheat to distribute to the poor of the Sacred Precinct, or fasting 
a day for each 0.51 liters of wheat that would have been bought had the latter been 
done. 

(Mufid ‘awam al-Mushmin rna yajibu alaykim min akkam al-din (y67), 230—38)) 

(N: Throughout the above, whenever one is obliged to slaughter an animal, 
it is permissible to commission (wakala, def: k 17) another person to do so by 
means of the written contracts readily available at a modern ha j j. simply paying 
an amount of money and signing the agreement. They then slaughter for one in 
the early morning of the Eid and distribute the meat to deserving recipients. Sec¬ 
ondly, giving food or wheat to the poor, wherever it is mentioned in connection 
with expiations, means giving them the type of food that is valid for the zakat of 
'Eid al-Fitr (def: h7.6), and the remarks made in that section about theHanafi 
school permitting other than wheat apply equally here.) (n: In theHanafi school, 
slaughtering must take place in the Sacred Precinct, though one may distribute 
both the meat and other expiations anywhere (abl.ubab fi shark aUKitab (\88), 
1.212, 1.224).) 


j 13.C VISITING THE TOMB OF THE 
PROPHET (ALLAH BLESS HIM 
AND GIVE HIM PEACE) 


ji 3.0 


j 13.1 It is recommended when one has finished 
the hajj to visit the tomb of the Prophet (Allah 
bless him and give him peace) (n: in Medina). (O: 
One should enter his mosque with the right foot 
first, as in any mosque, and say the well-known 
supplication: 4i ln the name of Allah, praise be to 
Allah. O Allah, bless our liegclord Muhammad, 
his folk and his Companions, and give them 
peace. O Allah, open unto me the gates of Your 
mercy.”) 
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The Pilgrimage 


jl3.2 


HOW TO VISIT THE PROPHET'S TOMB 




j 13.2 It is recommended to pray two rak as to 
greet his mosque, and then approach the noble 
and honored tomb and stand at the head of it with 
one s back to the direction of prayer (qibla). One 
bows one’s head and summons to mind reverent 
awe and humility, then greets the Prophet (Allah 
bless him and give him peace) and blesses him in a 
normal voice (O: saying: “Peace be upon you, O 
Messenger of Allah. Peace be upon you, O 
Prophet of Allah. Peace be upon you. O Chosen 
One of Allah. Peace be upon you, O Best of 
Allah's Creation. Peace be upon you, O Beloved 
of Allah' ), after which one supplicates Allah for 
whatever one wishes. Then one steps half a meter 
to the right to greet Abu Bakr, and again to the 
right to greet 'Umar (Allah be well pleased with 
them). Then it is recommended to return to one's 
original place and do much of supplicating Allah, 
turning to Allah through the Prophet (tawassul, 
def: \v40) (O: concerning one's aims and goals, 
since he is the greatest intermediary, in interces¬ 
sion and other things), and invoking blessings 
upon him (Allah bless him and give him peace), 
after which one supplicates beside the pulpit (min- 
bar) and in the Rawda (N: which is the space 
designated by the white pillars between the 
chamber containing the noble tomb and the 
pulpit). 
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j 13.3 It is unlawful to circumambulate the 
tomb. 

It is offensive to nudge the wall around the 
tomb with one’s back or front, to kiss it, or touch 
it (O: with one’s hand. Proper conduct here is to 
stand back from it as one would if present during 
his life (Allah bless him and give him peace). This 
is what is right, and what scholars have said and 
are agreed upon. One should not be deceived by 
what some common people do in their ignorance 
of proper manners, for it is reprehensible innova¬ 
tion (bid L a, def: w29.3)). 

One of the most disgraceful innovations is the 
eating of dates in the Rawda. 
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Sacrifices on L Eid nl-Adha 


j 14,0 


j 13.4 It is recommended to visit al-Baqb (O: the 
cemetery of Medina. It is desirable to go to it 
every day, for buried there arc the wives of the 
Prophet (Allah bless him and give him peace), 
some of his children, his father’s brother 'Abbas, 
our liege lord ‘Uthman ibn' Affan the successor of 
the Messenger of Allah (Allah bless him and give 
him peace), a number of his Companions 
(Sahaba), and Imam Malik, founder of the Maliki 
school of jurisprudence, the bliss and benefaction 
of Allah be upon them all). 
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j13.S When one desires to travel, one bids 
farewell to the mosque by praying two rakas, and 
to the noble tomb with a visit and supplication. 
And Allah knows best. 


^ Jr^pl ^ jl3.5 
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j!4.0 SACRIFICES ON «E1D AL-ADHA 
(O: Sacrifices are the livestock slaughtered in 
worship of Allah Most High between ‘Eid al- 
Adha and the last of the three days that follow it. 
They are a general hospitality from Allah to 
believers (A: to whom the meat is distributed. It is 
unlawful to give any of it to non-Muslims).) 
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j!4.1 ‘Fid al-Adha sacrifices are a confirmed 
sunna (def: c4.1) (N: which is considered obligat¬ 
ory in the Hanifi school) (O: being sunna for those 
able to slaughter, though uncalled-for from the 
poor person who is unable). 

It is recommended for someone who intends 
to sacrifice not to cut his hair or trim his nails on 10 
Dhul Hijja until he slaughters (O: these being 
offensive until he does). The lime for slaughtering 
begins when it is long enough after sunrise to have 
performed the ‘Eid prayer (def: 119) with its two 
sermons (A: i.e. about forty minutes) (O: even if 
one does not attend it) and it ends at (A: sunset 
on) the last of the three days following the ; Eid. 
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j 14.2 


The Pilgrimage 


SACRIFICE ANIMAL SPECIFICATIONS 




J 


j 14.2 Only camels, cattle, sheep, or goats may 
be slaughtered. At the youngest, camels must be 
over five full years, cattle and goats over two full 
years, and sheep over one full year. 

A single camel or cow fulfills the sunna for 
seven (A: men and their families), though a shah 
(def: h2,5) only fulfills it for one It is superior to 
slaughter a single shah than to have a share in 
slaughtering a camel. 

The best animal to sacrifice is a camel, then a 
cow, then a sheep, and then a goat. The best kind 
of shah (h2.5) to slaughter is white, then tawny- 
colored, then black and while, and then a black 
one. 

It is a necessary condition that a sacrifice ani¬ 
mal be free of defects that diminish (A: the quality 
of) its meat. It is invalid to slaughter: 

(1) a lame animal (O: that has an obvious 
walking problem that hinders its going to pasture 
and thus weakens it): 

(2) a blind or one-eyed animal (O: whose 
defect is manifest, as this diminishes its ability to 
graze); 

(3) a sick animal (O: whose infirmity is 
plain); 

(though if these defects are slight, the animal will 
suffice. It is likewise invalid to sacrifice an animal 
that is:) 
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(4) deranged by malnutrition or insane; 

(5) mangy or scabrous (O: even when it is 
not obvious); 

(6) with an ear that has been cut off or a piece 
of it separated, even if not much (O: or one bom 
without an ear); 

(7) or missing a considerable part of the 
haunch or similar meat-hearing portion (O: 
though not if it is a slight amount). 
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jl4.3 


It is permissible to sacrifice an animal with a 
slit in its ear (0: a measure for identification that 
does not diminish the meat) or one with part or all 
of a horn broken off. 


HAVING ANOTHER SLAUGHTER FOR ONE 

J 

j 14-3 It is best to slaughter (clef: j 17.4) the ani¬ 
mal oneself (0; if one can slaughter well. If not, 
then it is obligatory to have someone who can 
slaughter properly do it for one). If unable to 
slaughter well, it is recommended to be present 
when it is done. 

aj) ^ 3 jf 4.3 
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THE INTENTION 

iJI 

j 14.4 The intention to sacrifice must be made at 
the time of slaughtering. (O: It suffices the person 
who is having another slaughter for him to make 
the intention when he authorizes the other to 
do so.) 

j 14.4 

* (JtO 51 ' u* i/* ^b) 

DISTRIBUTING THE MEAT 


j 14.5 It is recommended that a third of the ani¬ 
mal sacrificed be eaten, a third be given away (0: 
even if to wealthy Muslims), and a third he given 
as charity (O; raw, not cooked). 

It is obligatory to give away some of the (O: 
raw') meat as charity, even if it is not much (O: it 
suffices to give it to one Muslim), and the hide is 
given in charity or used at home. 

It is not permissible to sell the hide or meat 
(0: all of the above applying to sunn a or voluntary 
sacrifices). It is not permissible for a person who 
has vowed (def: jl8) a sacrifice to eat any of the 
animal slaughtered. 
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(15.0 


ji5.0 SACRIFICE FOR A NEWBORN 
( 4 AQIQA) AND NAME-GIVING 

(O: Lexically, *aqiqa means the hair on a 
baby's head at birth. In Sacred Law, it means the 
animal sacrificed when the baby's hair is cut, 
which is a confirmed sunna (def: c4.1).) 

aaJUJI j 15.0 

<_rb J}* 
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J>1>- G L* 

SUNNAS AFTER BIRTH 


j 15.1 It is recommended for anyone to whom a 
child is born to shave its hair on the seventh day 
thereafter (O: meaning any newborn, whether 
male or female; a baby girl should also have her 
hair shaved) and give away in charity gold or silver 
equal to the weight of the hair. 

It is also recommended {N; when the baby is 
first bom) to give the call to prayer (adhan, def: 
f3.6) in its right ear and the call to commence 
(iqama) in its left. 

jl5.l 
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THE SACRIFICE 

J* 

j ]5.2 If the baby is male, it is recommended to 
slaughter two shahs (def: h2.5) that meet *Eid Sac¬ 
rifice specifications (def: jl4.2), while if the baby 
is female, it is recommended to slaughter one. 

(O: The person called-upon to slaughter for a 
newborn is the one obliged to support the child 
(dis: ml2.1) j 

After slaughtering, the shah is cooked (O: as 
at any feast) in sweet sauce, but none of its bones 
are broken (A: it is cut at the joints), and it is 
recommended to distribute the meat to the poor. 

otf j) ^ j 15.2 
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NAME-GIVING 


j 15,3 It is sunna to give the child a good name 
such as Muhammad or 4 Abd al-Rahman. (O: It is 
desirable to name a child even if it dies before 
being named.) (A: It is sunna for a new Muslim to 
take a good name like the above, or one of the 
names of the prophets (def: u3.5) (Allah bless 
them and give them peace).) 
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jl6.0 


jl 6.0 FOODS 

(O: This section is an explanation of what is 
lawful (halal) and unlawful (haram), the know¬ 
ledge of w'hich is among the most important con¬ 
cerns of the religion, since knowing it is personally 
obligatory for every Muslim.) 


j 16.0 
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AVOIDING DOUBTFUL FOODS 




jlhsl (n: The following hadith and its commen¬ 
tary have been added here by the translator.) 

Anas {Allah be w'ell pleased with him) relates 
that the Prophet (Allah bless him and give him 
peace) found a date in his path, and said, 

“But for fear that it was charity, I would have 
eaten it/' 

(Riyud ul-sulihin (yl07), 277) 

(Muhammad ibn ‘Allan Bakri:) The hadith 
shows that when a person doubts that something is 
permissible, he should not do it. The question 
arises, Is refraining from it in such a case obligat¬ 
ory, or recommended?—to which our Imams 
explicitly reply that it is the latter, because a thing 
is initially assumed to be permissible and funda¬ 
mentally not blameworthy, as long as some prior 
reason tor considering it unlawful is not known 
about it that one doubts has been removed. For 
example, when one doubts that one of the condi¬ 
tions for valid slaughtering (del: j 17.2-4) has been 
met, conditions which make (N: a particular piece 
of meat) lawful, the assumption is that it remains 
unlawful (N: since initially the animal was alive, a 
state in which it is unlawful to eat, while it only 
becomes lawful by a specific procedure, i.e. 
Islamic slaughtering), so that the meat does not 
become lawful except through certainty (A: that it 
has been slaughtered. The case of meats is excep¬ 
tional in this, since most other foods are initially 
permissible, and one assumes they remain so 
unless one is certain something has occurred 
which has made them unlawful). 

In cases of doubt, only likely possibilities are 
taken into consideration, since it appears prob¬ 
able (n: in the above hadith) that dates for charity 
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jl6.2 


were present at the time. As for remote pos¬ 
sibilities, taking them into consideration only 
leads to a blameworthy extremism and departure 
from how the early Muslims were, for the Prophet 
(Allah hless him and give him peace) was given 
some cheese and a cloak (A; by members of a non- 
Muslim Arab tribe) and he ate the one and wore 
the other without considering whether they might 
have mixed the former with pork, or whether the 
wool came from a slaughtered or unslaughtered 
animal Were one to take such possibilities into 
consideration, one would not find anything lawful 
on the face of the earth. This is why our colleagues 
say, “Complete certainty that something is lawful 
is only conceivable about rainwater falling from 
the sky into one’s hand'’ (Dalil al-falihin li turuq 
Riyad al-salih in (y25) ,537-38), 
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ANIMALS LAWUL AND UNLAWFUL TO EAT 




jl6.2 It is permissible to eat the oryx, zebra, 
hyena, fox, rabbit, porcupine, daman (n: a Syrian 
rock badger), deer, ostrich, or horse. 


j 16.3 It is unlawful to eat: 

(1) (N: any form of pork products); 

(2) cals or disgusting small animals that 
creep or walk on the ground such as ants, flies, and 
the like (O: disgusting being used here to exclude 
inoffensive ones such as the jerboa, locust, and 
hedgehog, which are small creeping animals, but 
are recognized as wholesome, and are pure); 

(3) predatory animals that prey with fangs or 
tusks, such as the lion, lynx, leopard, wolf, bear, 
simians, and so forth (O: including the elephant 
and weasal); 

(4) those which hunt with talons, such as 
the falcon, hawk, kite, or crow, except for the 
barnyard crow , which may be eaten; 

(5) or the offspring of an animal permissible 
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jl6.4 


to cat and one not permissible to eat, such as a 
mule (O: which is a cross between one eaten, the 
horse, and one not eaten, the donkey). 


jib.4 It is permissible to eat any aquatic game 
(sayd al-bahr) except frogs and crocodiles. 


OTHER SUBSTANCES UNLAWFUL TO EAT 


j 16.5 It is unlawful to eat anything harmful, 
such as poison, glass, or earth. (A: If something 
has been proven harmful, it is unlawful to con¬ 
sume, while if suspected to be harmful, it is offen¬ 
sive to.) (n: w4l discusses cigarette smoking.) 


j 16.6 It is unlawful to eat anything impure 
(najasa, def: el 4.1) (O: whether impure in itself, 
or because of being affected with something 
impure, as is the case with (N: befouled) milk, vin¬ 
egar, or honey). 

It is also unlawful to eat substances w ? hich are 
pure, but generally considered repulsive, such as 
saliva or sperm. 


j 16.7 U forced to eat from a unslaughtcrcd dead 
animal (O: out of fear of losing one’s life or fear of 
an illness growing worse), then one may eat 
enough (O: the necessary minimum) to avert 
destruction (O: meaning enough to keep life from 
ending. One may not eat to repletion from a dead 
animal unless one believes that confining oneself 
to the survival minimum entails dangerous con¬ 
sequences, in which case it is obligatory to take the 
edge off one's hunger). If circumstances force one 
to choose between a dead animal and some per¬ 
missible food belonging to someone else (O: who 
is not present), one is obliged to cat of the dead 
animal. 
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The Pilgrimage 


j 17.0 


HUNTING AND SLAUGHTERING 


jSlJWj .L ya,ll 


j 17.0 


j 17.1 It is not permissible to eat any animal (O: 
that Muslims are permitted to cat) until it has been 
property slaughtered, the only exceptions to 
which arc fish {def: j 16.4) and locusts, which are 
permissible to eat even when they die 
unslaughtered. 


(JjStJi) j 17.1 

- ^ J i *511 


j 17.2 It is unlawful to eat meat slaughtered by a 
Zoroastrian, someone who has left Islam (mur- 
tadd, def: oH), or an idol worshipper, (O: included 
with whom are those (zanadiqa) with corrupt con¬ 
victions about tenets of faith that are well-known 
as essential parts of Islam (def: books u and v),) or 
a Christian of the desert Arab tribes (O: the 
upshot of w hich is that it is a necessary condition 
that the slaughterer be of a people whose women 
wc are permitted to marry, whether Muslims, 
Jews, or Christians), 
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j 17,3 It is permissible to slaughter with anything 
that has a cutting edge; but not a tooth, bone, or 
claw, whether human or otherwise, attached to 
the body or not. 


Ju>- d L» JS2 j j j 17.3 
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j 17.4 The necessary condition for slaughtering 
any animal which is within one's capacity to 
slaughter (O: domesticated or wild) is to cut both 
the windpipe and the gullet (O: windpipe meaning 
the channel of breath, and gullet meaning the 
channel of food and drink which lies beneath the 
w'indpipc. 

It is not necessary for the validity of 
slaughtering to cut the carotid arteries, which arc 
two blood vessels on the sides of the neck encom¬ 
passing the windpipe. 

If the slaughterer neglects to cut any part of 
either the windpipe or gullet and the animal dies, 
it is considered an unslaughtered dead animal, as 
is an animal with nothing but purely reflexive 
movement left when one finishes cutting a part of 
the windpipe or gullet previously missed. If the 
slaughterer cuts from the back of the neck until he 
severs the windpipe and gullet, it is a sin because 
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J17.5 


of the excess pain caused (A: though it is valid as 
slaughtering. Chopping off heads of chickens with 
a hatchet is offensive, though the meat is lawful). 

The slaughterer should cut swiftly and not 
take his time such that he has to cut two or more 
times. If he does, and there is no life remaining in 
the animal on the second swipe, then the animal 
(A: has died unslaughtcred and) is impermissible 
to eat The determining factor is whether life 
remains in the animal when the knife is applied at 
the beginning of the last stroke (A: the one which 
successfully severs both the windpipe and gullet), 
no matter whether this is the second or third). 
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} 17.5 It is recommended when slaughtering: 

(1) to turn the animal towards the direction 
of prayer (qibla); 

(2) to sharpen the knife; 

(3) to cut rapidly (O: even faster than is 
obligatory, such that it does not take two or more 
swipes, as mentioned above); 

(4) to mention Allah s name (O: for the 
spiritual grace therein, saying £i Bismillah/’ as is 
sunna) (A: this is obligatory in thel lanafi school); 
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(5) to bless the Prophet (Allah bless him and 
give him peace); 


(6) and to cut the large blood vessels (O: on 
either side of the neck). 


j 17.6 It is recommended to slaughter camels by 
thrusting the knife (O: into the hollow at the base 
ol the neck (A: between the two collarbones) 
above the chest so that one severs them (A: the 
windpipe and gullet) in this concavity, since it is 
easier than cutting the throat, for it speeds the exit 
of the spirit from the body by bypassing the length 
of the neck, being the preferable wav to slaughter 
any animal with a long neck, such as a duck, 
goose, ostrich, or giraffe), with the camel left 
standing, one foreleg bound up. 
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The Pilgrimage 


jl7.7 li is recommended to slaughter other than 
camels (O: such as cattle, sheep, goats, or horses 
(A: by drawing the knife) across the throat at the 
top of neck) after laying them on their left side. 
(O: Slaughtering them this way is only called for to 
easily enable the slaughterer to hold the knife in 
his right hand and the animal’s head with his left. 
It is also sunna for the animal's legs to be bound, 
except the right hind leg, so the animal will not 
jerk during slaughtering and cause the slaughterer 
to miss his mark. The right hind leg is left free in 
order to pacify the animal by giving it something 
to move). 
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jl7.8 It is a necessary condition that the 
slaughterer not raise his knife-hand while 
slaughtering (Or while drawing it across the neck). 
If he lifts it before completely severing both the 
windpipe and gullet, and then returns to cut them, 
the animal is not lawful to eat. 
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HUNTING 
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J17.9 As for hunting, a game animal is lawful to 
eat whenever one hits it with an arrow (A: or 
according to the Maliki school, shoots it with a 
rifle or shotgun) or brings it down with a trained 
hunting animal (A: such as a falcon or dog) (O: 
but only if trained), and it dies before one can 
slaughter it (O: that is, provided that one did not 
reach it when there was any life left in it besides 
reflexive motion. If one reaches it while it is alive 
or any life remains, then one must properly 
slaughter it), provided that the hunter is not blind, 
is of a people whose slaughtered food Muslims 
may eat (def: j!7.2) t and provided that the animal 
does not die from being struck by the mere weight 
of the arrow, but rather dies by its edge (O: mean¬ 
ing that it hits the animal point-first, wounding it). 

If the game was brought down by a trained 
hunting animal. it is a necessary condition that the 
animal ate nothing of the game. 

If the game animal dies from being struck by 
the weight of the trained hunting animal (A: as in 
falconing), then the game is lawful to eat. 
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jl7.10 A game animal is not lawful to cat if: 

(1) an arrow hits il and it then drops into 
water (O: because of the likelihood that it died 
from drowning (N: if that is probable) rather than 
from being shot); 

(2) it is brought down on a peak which it then 
falls from ((): because of the likelihood that it died 
from the fall); 
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(3) or if it disappears after having been 
wounded and is found dead ((): because it might 
have died for some other reason than being 
wounded (N: though if it is obvious that il died 
from the wound, il is lawful to eat)). 


jl7.ll A camel or other (O: domestic animal 
such as a cow % sheep, goat, or horse) that strays 
and cannot be retrieved, or that falls into a well 
and cannot be gotten out may be made lawful to 
eat by shooting it (O: because of the impossibility 
of slaughtering it), no matter where one hits its 
body (N: provided one mortally wounds it). 

And Allah knows best. 
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j 18.0 VOWS (NADHR) 

(O: Lexically, the word vow means any 
promise. It is legally defined as making obligatory 
some act of worship that was not originally 
obligatory in Sacred J aw. such as a supererogat¬ 
ory prayer or fast, and the like. There is a differ¬ 
ence of opinion among scholars whether a vow in 
itself is an act of worship or whether it is offensive. 
The strongest position is that it is an act of w orship 
when made to perform a pious act (A: since Allah 
Most High describes the pious as “fulfilling their 
vows” (Koran 76:7)), for it is an intimate dis¬ 
course with Allah Most High; though it is offen¬ 
sive in the heat of an argument.) 

(A: The advantage of a vow is that one may 
obtain the reward of an obligatory act by fulfilling 
it. Its drawback is that unlike broken oaths, which 
may be expiated (dis: o20), there is no way to lilt 
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J18.1 


The Pilgrimage 


the vowed action: it remains obligatory unless one 
is physically unable (N: in which case one per¬ 
forms an alternative (n: e,g. giving food in place of 
fasling) if there is one in Sacred Law). For this 
reason, many pious and learned Muslims avoid 
making vows.) 




j jLs^o! 

- (j f^ l j s 


THE CONDITIONS FOR THE LEGAL VALIDITY 
OF A VOW 


jdJ) bj 


j 1B. 1 A vow (O: to perform some pious act) is 
only valid: 

(a) if made by a Muslim who is legally 
responsible (mukallaf, def: c8.1); 

(b) when it concerns some act of worship (A: 
meaning, for the ShafPis, any recommended act, 
though for the Hanafi school it can only be an act 
that is similar in kind to an obligatory form of wor¬ 
ship <n: such as prayer, fasting, or hajj)); 

(c) and is stated in words such as "I hereby 
owe Allah to perform such and such/' or “J am 
hereby obliged to do such and such.' 1 

(O: A vow to do something that is merely per¬ 
missible, such as standing, sitting, eating, or sleep¬ 
ing, is not legally valid because these are not acts 
of worship; the reason being the hadith related by 
Bukhari that the Prophet (Allah bless him and 
give him peace) passed a man standing in the sun 
without seeking shade, whom he inquired about 
and was told that it was Abu Isra’il, who had 
vowed to stand while fasting without sSitting, tak¬ 
ing shade, or speaking; to which he replied, 

“Pass by him and have him sit in the shade 
and speak, but let him finish fasting.” 

By act of worship t our author means acts that 
arc supererogatory and not obligatory, since an 
oath to undertake an obligatory act is invalid 
whether it involves performance of something, 
such as an obligatory prayer or fast, or nonperfor¬ 
mance of something, such as vowing to abstain 
from wine or fornication and the like. Such vows 
arc not valid to begin with, as Allah has made 
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j 18.2 


these obligatory and "obligating oneself to do 
them” is meaningless. 

1 The obligatory acts which are not valid to vow 

are restricted to the personally obligatory. As for 
the communally obligatory (def: c3.2), a vow to 
do such an act obliges one to fulfill it, because it is 
an act of worship not originally obligatory' in the 
law* meaning not initially called for from any par¬ 
ticular person.) 

L-1 ji aLajI ij *jJJ j* 

GENERAL PROVISIONS REGARDING VOWS 


j 18.2 A valid vow to do an act of worship makes 
the act obligatory. 

j 18,2 

j 18.3 One must fulfill a vow r that one has made 
conditional upon the occurrence of some event, 
such as by saying, “If Allah heals my sick friend, I 
am obliged to do such and such” (O: of fasting* 
praying, or charity), which becomes obligatory if 
the sick person regains his health* 
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j 18.4 If someone makes a vow by way of argu¬ 
ment and in anger, saying, for example* “If I 
speak to Zayd, I am obliged to do such and such,' T 
then if he speaks to Zayd, he has a choice between 
doing what he has vowed, or else paying the expi* 
ation for a broken oath (def: o20). 

j ol JLii w 

j 18.5 If one vows to perform the hajj riding but 
instead does so on foot, or vows to perform it on 
foot but then does so riding, this accomplishes the 
vow, though one is obliged to slaughter (O: as one 
does for an ‘umra first (tamattu‘) hajj (def: 
jl2.6(I)). 

(N: Because the vowed walking or riding has 
become one of the obligatory elements of one's 
hajj, the expiation for its nonperformance is as 
other unperformed obligatory acts of hajj* and if 
such a person lacks a shah (def: h2.5) or lacks the 
money for it, he may fast. As for a person who 
vows to do something unconnected with the hajj 
and finds he cannot fulfill it, he performs a valid 
alternative if one exists in Sacred Law (dis: 
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jl8.6 


jl8.0(A:)). If there is no valid alternative in Sac¬ 
red Law, he remains responsible for performing 
the vowed act.) 

(O; If one does not fulfill a vow because of 
being unable to or because of forgetfulness, it is 
not a sin, but one must slaughter, an obligation 
that incapacity or forgetfulness docs not lift. To 
summarize, the sin (A: of not fulfilling one's vow) 
only exists when one is capable of fulfilling it, not 
when one is incapable, though someone who does 
not fulfill a vow because of incapacity must slaugh¬ 
ter a shah meeting sacrifice specifications (def: 
j! 42 ).) 


• J ^ J 

^J* wJlj) 

H y~zfl . JU- JS* fjV pJ—llj 
^ d UL_J a$ j lil JULSj f jJI -kJL-j 

>X*il ^ ui 


j!8.6 If one vows to go to the Kaaba, Masjid al- 
Medina, or al-Masjid al-Aqsa (n: in Jerusalem), 
then one is obliged to. If one vows to go to the 
Kaaba : then one must perform hajj or 'umra (O: 
because hajj and 'utnra arc what is fundamentally 
intended in Sacred Law by going to the Sacred 
Precinct, and the vow is interpreted according to 
this convention of the Law as a vow to perform 
either hajj or ‘umra). If one vows to go to Masjid 
aLMedina or al-Masjid al-Aqsa, then one must 
either perform the prayer or else spend a period of 
spiritual retreat (ftikaf, def: i3) in the mosque (O: 
i.e. one is entitled to choose between prayer or 
spiritual retreat). 

If one vows to go to some other mosque, the 
vow f does not oblige one to do so (dis: i3.4(end)) 
(O: since travelling to other mosques is not an act 
of worship (N: that is, if intended for itself, though 
if one intends it in order to perform the prayer or 
for spiritual retreat therein, it is an act of wor- 
ship)). 
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j 18.7 If one vows to fast for the whole of a par 
ticular year, one docs not have to make up days 
not fasted on the two ‘Eids or the three days fol¬ 
lowing k Eid al-Adha (dis: i2.3), or the days fasted 
during Ramadan, or the days a woman misses 
during her monthly period or postnatal bleeding. 
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j 18.8 Someone who vows to perform the prayer 
(A: but docs not specify how much) must pray two 
rak‘as. 
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kl.O SALE 

(O: The legal basis for sale,prior to scholarly 
consensus (ijma'), is such Koranic verses as the 
word of Allah Most High, 

“Allah has made sale lawful...” (Koran 
2:275). 

The more reliable of the two positions reported 
from our Imam (Allah Most High be well pleased 
with him) is that this verse is general in meaning, 
referring to all sales except those specifically 
excluded by other evidence. For the Prophet 
(Allah bless him and give him peace) forbade var¬ 
ious sales but did not explain the permissible ones, 
his not doing so proving that the initial presump¬ 
tion for the validity of a sale is that it is lawful. This 
is also borne out by hadiths such as the one in 
which the Prophet ( Allah bless him and give him 
peace) was asked what type of earning was best, 
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and he answered. 

‘’The work of a man’s own hand T and every 
pious sale/' 

meaning sales free of cheating and deceit. Hakim 
related this hadith, which he classified as rigor¬ 
ously authenticated (sahih). 

Lexically, sale means to transact something 
for something else* In Sacred Law it means to 
exchange an article of property for other property 
in a particular way. Its integrals are six: 

(a) the seller; 

(b) the buyer; 

(c) the price; 

(d) the article purchased; 

(e) the spoken offer; 

(f) and the spoken acceptance.) 

(N: Sale (bay')* wherever it is used in the rul¬ 
ings below, refers to both exchanging goods for 
money and exchanging them lor other goods (n: 
i.e, barter).) 


THE SPOKEN OFFER AND ACCEPTANCE 


k 1 .1 A sale is not valid unless there is a spoken 
offer (O: by the seller) and spoken aeceptance (O: 
by the buyer). Offer means the statement of the 
seller or his agent (wakil, del: k 17) “I sell it to 
you” or “I make it yours." Acceptance means the 
statement of the buyer or his agent‘T buy it” or 4t I 
take possession of it ' or T accept." 

(A: Regarding mu'atah y which is giving the 
seller the price and taking the merchandise with¬ 
out speaking, as when buying something whose 
cost is well known. Bajuri notes, "Nawawi and a 
group of scholars have adopted the position that 
sales conducted by it [A: mu’atah] are valid for all 
transactions that people consider sales, since the 
determining factor therein is the acceptance of 


. a jj, 

iLia* i-d ^Jij 
**' ’ *•-* JL» iluL-Aa 

* y* [: - j * ’ m] «■ j * * o 

- (d 

J] a t, JjUal i^. >-ji ' 
iCLio 

. ( L aJU CUaj 


y> 


kl.l 

y) J j :* 


aL** xJLSjjf £jLJI J yy 

jl ^y j . 

. C-U j\ J i WJ j. —l. t l | 

y^j ^^1' yj Ufj : 

jt*r 

Jl? uJw t liUx- jaJJI 

y [UKa-X J : j] L 4 . £_Ji l?w 


377 




www.islamicbulletin.com 


kl.1 


Trade 


both panics, and there is no decisively authenti¬ 
cated primary text stipulating that it be spoken, so 
common acknowledgement [‘urf, def: f4,5] is the 
final criterion [A: as to what legally constitutes 
acceptance]” (Hashiya al-Shaykh Ibrahim al- 
Bajuri (y5), 1.355).) 

(N: The category of mu’atah also includes 
sales conducted by means of vending machines 
(A: provided it is clear what one is buying before 
one puts the money in the machine).) 

it is permissible for the buyer's acceptance to 
precede the offer, such as his saying, ‘T buy it for 
so-and-so much.” and for the seller to reply, *T 
sell it to you.” It is also permissible to say, “Sell it 
to me for so-and-so much,” and for the seller to 
reply, ”1 sell it to you.” All of these are 
unequivocal expressions. Sales can likewise be 
effected, if the intention exists, by equivocal 
expressions such as ‘' l ake it for so-and-so much,” 
or “I consider it yours for so-and-so much.” 
thereby intending a transaction with the buyer, 
who then accepts. If one does not intend a transac¬ 
tion by such expressions, then the sale is nothing 
(O: but empty words, and the buyer is obliged to 
return the merchandise to its owner if it still exists, 
or replace it if used up while in his possession). 

It is obligatory (O: for the validity of the sale 
agreement that other conditions be met. among 
them): 
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(a) that the interval between the oiler and its 
acceptance not be longer than what is customary 
(O: the criterion being whether it gives the im¬ 
pression that one is averse to accepting, not 
merely a brief interval. Other conditions include: 

(b) that conversation extraneous to the 
agreement by either of the two parties not inter¬ 
vene between the offer and acceptance, even if 
inconsiderable, since it gives the impression of 
non acceptance; 

(c) that the offer and its acceptance corres¬ 
pond, for if the offered price is one thousand, and 
the buyer “accepts” for five hundred, the transac¬ 
tion is invalid; 


(d) that neither the offer nor acceptance be 
made conditional (talk]) upon an event extrane- 
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ous lo the agreement, such as saying, ‘T sell it to 
you, should my father die”; 

(e) and that the sale not be subject to time 
stipulations (ta’qit) such as saying, “I sell it to you 
for a period of one month”; 
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—because both (d) and (e) vitiate the necessary 
intention), 

A mute's gesture is as binding as a speaker’s 
words. 


THE BUYER AND SELLER 
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kl.2 The conditions that must exist in the buyer 
and seller are: 

(a) having reached puberty (A; Imam 
Ahmad permits the buying and selling of minor 
items by children, even before they have reached 
the age of discrimination (def: f 1 . 2 ) and without 
their guardian’s permission); 

(b) sanity; 

(c) that one’s disposal over one’s property 
not be: suspended (def; k!3); 

(d) and that one not be unjustly forced to 
make the sale. (O: The agreement of someone 
unjustly forced to sell his property is invalid 
because of lack of consent, though it is valid if he 
is justly forced, as when he is ordered to sell his 
property to repay a debt.) 
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if: 


(e) If a Koran is being purchased for some¬ 
one, it is obligatory that the person be Muslim. 
(O: The same is true of books of hadith and books 
containing the words and deeds of the early Mus¬ 
lims. “Koran” in this context means any work that 
contains some of the Koran, even a slight 
amount.) (A: This ruling holds for any religious 
books, even the Tabaqatoi Sha‘rani (n: a collec¬ 
tion of biographical sketches of Muslims), though \ 
the Hanaft school permits non-Muslims to buy or j 
be given the Koran and other Islamic books.) 
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(f) It is a condition that someone buying 
weapons be of a people who are not at war with 
Muslims. 


^ ifJlj .j^i Jy j£x» .XrJ\ 

. [ a-L** j]j Li-Ji dJJ-w 


THE OPTION TO CANCEL A SALE AT THE 
TIME OF THE AGREEMENT 
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kl 3 When a sale is effected, both buyer and 
seller have the option to cancel at the time of the 
agreement (khiyar al-majlis), meaning the right to 
nullify the agreement at any time before they (O: 
physically) part company, or both waive the right 
to cancel, or until one of them cancels the sale. 

(O: The option to cancel at the time of the 
agreement exists at every sale, and for its dura¬ 
tion, the ownership of the articles exchanged is 
suspended (def: kl.5).) 
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STIPULATING AN OPTION TO CANCEL. PERIOD 
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kl.4 Both the buyer and seller have the right to 
stipulate an option to cancel period , an interval 
during which either party may cancel the agree¬ 
ment, of up to three days (O: provided the days 
are consecutive. The option to cancel period is not 
valid if the two parties stipulate an indeterminate 
period, or leave it open-ended by merely stipulat¬ 
ing "an option to cancel^ (A: though the buyer 
has the right to return the article because of 
defects (dis: k5) regardless of what they stipulate), 
or when the period is determinate^ known, but 
exceeds three days). The option to cancel may be 
given (A: depending on what the buyer and seller 
agree upon) to both parties, or just one of them 
(O: and not the other, or they may give the option 
to a third party, since the need for this might arise. 
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In any case, both buyer and seller must agree to 
the conditions). But such a period may not be 
stipulated for transactions in which it is unlawful 
to part company before taking possession of the 
commodities exchanged (O; by one or both par¬ 
ties) as is the case in exchanging the kinds of 
foodstuffs and moneys in which usurious gain 
(riba, dis: k3.l-2) is present, or in buying in 
advance (salam, dis: k9.2(a)). 
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The Things Exchanged in a Transaction k2,0 

k 1.5 If the option to cancel is given to the seller 
alone, then the merchandise is considered his 
property during this period (O: meaning that he 
owns the proceeds earned by the property, and its 
increments such as its milk, eggs, or fruit, and he 
is obliged to cover its maintenance and other 
expenses)- 

If the option to cancel is given to the buyer 
alone, then the merchandise is considered his 
property during this period (O: and the above 
increments and expenses are his). 

If the option to cancel is given to both buyer 
and seller, then the ownership of the merchandise 
during this period is suspended, meaning that if 
the transaction is finalized, it is established that it 
belonged to the buyer (O: from the time the 
agreement was first made, together with its incre¬ 
ments and expenses), hut if the transaction is 
cancelled, it is established that it belonged to the 
seller (O: meaning that it never left his owner¬ 
ship). 

* 


k2.CI THE THINGS EXCHANGED IN 

k2 0 

A TRANSACTION 

(N: Things here refers to both the merchan- 

li A*i5y : 

dise and its price.) 

. (L^djlLy 

k2.1 Five conditions must exist in any article 

jt <—*..»>• A__—dLl k2.1 

transacted. It must: 

y»l±> ^1) j J*U> jyL 

(a) be pure (O; in itself, or if affected with 
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filth, it must be capable of being purified by 
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washing); 
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(b) be useful; 

t o jjL-dl.—'Li j\ ( 

(c) be deliverable (O: by the seller to the 

<Lu* L_c ijUj> 

buyer, meaning that the buyer is able to take pos- 


session of it); 


(d) be the property of the seller or the person 


whom the seller has been authorized to represent: 


(e) and be determinated known (ma l lum) 


(O: to the buyer and seller, as to which particular 
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k2.2 


thing it is, how much it is, and what kind it is, in 
order to protect against chance or risk (gharar), 
because of the hadilh related by Muslim that the 
Prophet (Allah bless him and give him peace) for¬ 
bade the transaction of whatever involves chance 
or risk), (n : w42 discusses buying and selling insur¬ 
ance policies 0 

aJ! J J j LJ j 1 jJjy 

PURITY 


k2.2 It is invalid to transact something that is 
impure in itself (najasa, def: e14.1) such as a dog, 
or something affected with filth that cannot be 
purified (O: by washing), like milk or shortening, 
though if it can be, like a garment, then it may be 
transacted. 

S— k2 - 2 

jsz p, ;\ jiiis 

=• i* 

USEFULNESS 

aj Iwiri-a »lt 

k2,3 It is invalid to transact something which is 
not useful (O: whether the reason for invalidity is 
the article's baseness or the smallness of the 
amount being dealt with,) such as vermin, a single 
grain of wheat, or unlawful musical instruments 
(dis: r40) (O: such as the mandolin or flute, since 
there is no lawful benefit in them). 

% k2.3 

.(U^i 

deliverability 

s 

k2.4 It is invalid to transact something unde liv¬ 
eable, such as a bird on the wing or something 
that a third party has wrongfully taken from one, 
though if one sells the latter to a buyer who is able 
to take it back from the third party, the sale is 
valid; while if the buyer is unable to take it from 
him, then the buyer has the option to cither 
declare the sale binding or cancel it. 

It is invalid to transact a particular half of a 
whole object such as a vessel, sword, or garment 
(O: since the buyer cannot take possession of that 
part without breaking or cutting the article, 
involving the lessening and loss of property), or 
part of anything whose value is diminished by cut- 

k2.4 
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The Things Exchanged in a Transaction 


k2.5 


ting or breaking, though if it does not diminish its 
value, as with a boll of heavy cloth, such portions 
may be sold. 


^ 


LAWFUL DISPOSAL OVER THE PROPERTY 

k2,5 It is not valid for the owner of an article 
that has been put up as collateral (def: kl l) to sell 
it without the permission of the person to whom 
the collateral has been given. 

Nor is it valid to sell property belonging to 
another, unless the seller is the owner’s guardian 
(def; k!3.2) or authorized representative (def; 
k!7). 


Ojj j ij k.2 . 

• 4*)] 
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BEING DETERMINA IELY KNOWN' 




k2.6 It is not valid to sell property not determL 
nately identified such as ‘'one of these two 
garments' 1 (O: since ‘‘one of them” is not an iden¬ 
tification. Likewise with saying, -1 I sell you one of 
these sheep." It makes no difference whether all 
the objects are of equal or unequal value). 

It is not valid to transact a particular thing 
that is not in view (O: meaning that it has not been 
seen by both buyer and seller or by one of them) 
such as saying, ”1 sell you the Mervian robe 1 have 
up my sleeve,” or “the black horse that is in my 
stable.” But if the buyer has seen it before and the 
article is something that does not generally change 
within the time that has elapsed since it was last 
seen, then such sales are valid. 

It is permissible to sell something like a pile of 
wheat that is in plain view when its weight is 
unknown, or to sell something for a heap of silver 
that is visible when the silver's weight is unknown, 
for seeing is sufficient. 

The selling and buying of a blind person are 
not valid, He must commission another to buy and 
sell for him (A; though the Hanafi, Maliki, and 
Hanbali schools permit him to buy and sell for 
himself). It is valid for a blind person to buy in 
advance (def: k9) or for another to buy in advance 
from him, provided the payment is forwarded to 
and held by the person being bought from in 
advance. 
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k3.U USURIOUS GAIN (RIBA) 

(O: The word riba lexically means increment . 
In Sacred Law it is (N: of two types, the first being 
usurious gain (riba) in selling, which is) an agree¬ 
ment for a specific recompense whose equivalence 
to the merchandise is unknown (def; k3.1(a)) 
according to the standards of the Law at the time 
of the transaction, or in which the exchange of the 
two properties transacted is delayed, or one of 
them is delayed. (N: The second type concerns 
Joans, and consists of any loan by which the lender 
obtains some benefit (dis: kl0.5).) The basis for 
its unlawfulness, prior to scholarly consensus 
(ijma% def; b7), is such Koranic verses as: 

"Allah permits trade but forbids usurious 
gain'' (Koran 2:275), 

and. 


'Tear Allah and relinquish what remains of 
usury, if you are believers" (Koran 2:278), 

and such hadiths as that related by Muslim, 

"The Messenger of Allah (Allah bless him 
and give him peace) cursed whoever eats of usuri¬ 
ous gain (riba), feeds another with it, writes an 
agreement involving it, or acts as a witness to it." 

Another hadith, in al-Mustadrak (n: by Hakim), 
relates that the Prophet (Allah bless him and give 
him peace) said, 

"Usurious gain is of seventy kinds, the least 
of w hich is as had as a man marrying his mother/ 5 ) 

(n: w43 discusses taking interest in enemy lands 
(dar al-harb).) 


USURIOUS GAIN US SALES OF FOODSTUFFS, 
GOLD, AND SILVFR 


k3.1 Gain is not unlawful except in certain 
exchanges involving (O: human) foodstuffs, gold, 
and silver (A: or other money) (N: which is the 
ruling for usurious gain in sales. As for usurious 
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»* 

«L*yJl S-d ) 

tjUjj'LjJI ; £-) . jJj-Jl 

^ Jl ^ J j’ii 

J 

JJ J J-*% . Ufc 

£3l iijl ■ IJS obi jWVl 

r—S cl {j* ^ U \jjij jLji 

‘U YA 

—■ 

-d j ^3j , r 

Lb Sg ^Jl 

•J^ 1 d’ Jr* 


w A Jdlj A 

k3d 

oLjj-rLJI 

ul ^pJl li* : £) 



384 




www.islamicbulletin.com 


Usurious Gain (Riba) 


k3 2 


gain or interest from loans, it is unlawful for any 
type of properly whatever). The determining fac¬ 
tor in the prohibition of usurious gain in foodstuffs 
is their being edible, and in gold and silver, their 
being the value of things. 

When a foodstuff is sold for a foodstuff of the 
same kind, such as wheat exchanged for wheat (O: 
or when gold is traded for gold), three conditions 
are obligatory: 

/ f 

H * nil Irakli ji 

l 1 

yS V * J* ll ■> 1 « 1 ■ L ^ IjU 

# • v < 1 k £ 

: J 

1 ^ y>~ LLL ^ J Jjji ! ^3 «Ju L^-oJ 1 J 1 

\3\y>- 4_*1^ L.x-aJi 

(a) exact equivalence in amount (def: k3,5) 
(O: which must be made certain of, this stipula¬ 
tion precluding exchanges of foodstuffs, gold, or 
silver in which the amounts are not known, for 
such sales are not valid even if the two quantities 
transacted subsequently turn out to be equal, 
because of the ignorance of their equivalence at 
the time of the transaction, since ignorance of it is 
the same as actual nonequivalcncc); 

ILL^JL 'J]j ^ai 

4^-2,>«-S' , £__bil 

M * ^ ^ * 

»i"h all'lj ('Uv’ 1 '—d^_JI 

jSl* *)} oL :^) J 

. 5 jl j 

(b) that the properties transacted be in the 
respective possession of buyer and seller before 
they part company; 


(c) and immediacy (N: such that the agree¬ 
ment does not mention any delay in the exchange, 
even if brief). 


k3.2 When foodstuffs are sold for foodstuffs of 
a different kind, such as wheat for barley (O: or 
when gold is sold for silver), only two conditions 
are obligatory: 

^3.2 

- • 0 , 

L.S 1 ) 

J—J JjJbO'i 

% fi 

(a) that the exchange be immediate; 


(b) and that the properties exchanged be in 
the respective possession of buyer and seller 
before they part company . 


If these two conditions are met, the two com¬ 
modities exchanged may differ in amount. 


TRANSACTING GOLD AND SII.VKR 


k3.3 When gold is exchanged for gold, or silver 
for silver, conditions k3.1(a,b,c) are obligatory . If 

- a 

lj_ij f-C Ori k3.3 
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Trade 


gold is exchanged for silver, their amounts may 
differ, but conditions k3.2(a,b) are obligatory. 


V □ 


k3.4 When foodstuffs are sold for gold or 
silver, the transaction is unconditionally valid (O: 
meaning none of the above conditions arc neces- 
sary). 


J . a ' .» nia4 k3.4 

Jp ■'j *V a_I^ [ flikj 


k3.5 Equivalence in amount for commodities 
customarily sold by volume is reckoned according 
to volume (0: even if weights differ), and for ar¬ 
ticles customarily sold by vveight according to 
weight. Thus, it is invalid to sell a pound of wheat 
for a pound of wheat when there is a difference 
between the two's volume, though it is valid to sell 
a bushel of w heat for a bushel of w heat even when 
their weights differ. 

Customarily transacted by weight or volume 
means according to the prevalent custom in the 
Hijaz during the time of the Messenger of Allah 
(Allah bless him and give him peace). If this is 
unknown, then according to the custom of the 
town where the transaction takes place. If the 
foodstuff is of a kind not customarily exchanged 
by either weight or volume, and it has no dried 
storage state, such as cucumbers, quinces, or cit¬ 
rons, then it may not be traded for its own sort. 

Equivalence in amount is not applicable to 
foodstuffs until they are completed, meaning, for 
fruits, in the dried storage state. It is invalid to 
trade fresh dates for fresh dates, fresh dates for 
dried dates, fresh grapes for fresh grapes, or fresh 
grapes for raisins. Types of dates and grapes not 
sold as dried dates and raisins may not be 
exhanged for their own sort. It is also invalid (A; 
because of ignorance of their equivalence) to 
exchange: 

(1) flour for flour (O: when they are of the 
same type); 

(2) flour for w heat; 

(3) bread for bread (O: when of the same 
type): 


J JJUaH k3.5 
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(4) a pure foodstuff for a mixed one; 
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(5) cooked food for uncooked, or cooked 
food for other cooked food, unless the cooking is 
very slight, such as separating honey (O: from the 
comb) or milktat (O: from milk). 

It is not permissible to exchange (N: for 
example) a measure of dates plus one dirham for 
two dirhams, or for two measures of dates, or for 
a measure of dates and a dirham. Nor is it per¬ 
missible to exchange a measure of dates and a 
garment for two measures, nor a dirham and a 
garment for two dirhams. 

It is invalid to transact meat for a live animal 
(O: even when the two are not of the same kind of 
animal). 
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k4.0 SOME PROHIBITED KINDS 
OF TRANSACTIONS 

(O: Prohibited transactions may he invalid, 
as is usually the case with the prohibited, for 
prohibition generally entails invalidity; or not, 
such that the transaction is valid despite being 
prohibited (dis: o,2).) 


U^JI £j;Jl k4.0 
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SHI KING THE OFFSPRING OF 
EXPECTED OFFSPRING 



k4.1 It is invalid to sell the offspring of (A; 
expected) offspring, such as saying, “When my 
she-cam el gives birth, and her offspring in turn 
gives birth to a camel. I hereby sell you that 
camel'’ (O: i.e. the offspring of the offspring. The 
reason for invalidity is that it is a transaction of an 
article that is not owned, known, or deliverable). 
Nor is it valid to sell something for a price whose 
payment is deferred to a time similar to the above 
(O: that is. till the time the offspring of an off¬ 
spring is born, because the date of payment is not 
known). 
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EITHER OR SALES 


k4.2 It is invalid to make a transaction whose 
terms include two different possible deals (A: 
without specifying which has been agreed upon) 
such as saying, “I sell you this for either one 
thousand in cash or two thousand in deferred pay¬ 
ment” (O: which is invalid because the price is nor 
known), or such as saying, 11 1 sell you my robe for 
a thousand, provided you sell me your sword for 
five hundred” (O: which is invalid because of the 
invalid stipulation (dis: below)). 


SALES WITH EXTRANEOUS STIPULATIONS 


k4.3 It is not valid to make a transaction that 
includes an invalid stipulation (A: such as a condi¬ 
tion that is extraneous to the original agreement 
which adds to its price) (O: because the Prophet 
(Allah bless him and give him peace) forbade 
transactions with such conditions, like stipulating 
a loan or a second transaction), saying, for ex¬ 
ample, “1 hereby sell it to you [n: for a thousandj 
provided you loan me a hundred” (O: or “pro¬ 
vided you sell me your house for such and such a 
price” (A; or “provided you do not sell it to So- 
and-so”). Its invalidity is due to considering both 
the thousand and the accompanying second deal 
as the price. Stipulating this invalidates the trans¬ 
action, and paying this “price” is void, it not being 
dcterminatcly known (def: k2.1(c))). (A: The 
invalidating factor is stipulating a second transac¬ 
tion, not the mere fact that it accompanies the first 
transaction, for it is permissible to join two trans¬ 
actions, as discussed at k4.12 below.) 


SALES WITH VALID STIPULATIONS 


k4.4 The following types of conditions do not 
invalidate transactions that stipulate them: 

(1) a condition to postpone payment, though 
this requires that the date of payment be specified; 
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k4,5 


(2) a condition that collateral (def: kll) be 
put up as security (N: for payment of the price or 
for delivery of the merchandise); 

(3) a condition that a particular individual 
will guarantee (def: k!5) payment; 

(4) or other conditions (O; from the seller, 
the buyer, or both) that the deal requires, such as 
an option to return the merchandise if defective, 
and so forth. 

It is valid for the seller to stipulate that he is 
tree of responsibility for defects in the merchan¬ 
dise. By doing so, he is not held responsible for an 
animal’s inrernal defects which he does not know 
of. though he remains responsible for all other 
kinds of defects. (O: The conditions for this ruling 
are that the defect be internal, be found in an ani¬ 
mal, be unknown to the seller, and that it exist at 
the time of the agreement.) 
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PAYING NONREFUNDABLE DEPOSITS 


k4.5 It is not valid to pay a nonrefundable 
deposit towards the price of an article, such as 
paying a dirham for piece of merchandise on the 
basis that if the buyer decides to keep it, the 
dirham is part of the price, but if he does not, then 
the seller keeps the dirham for free. 

(A: The school of Imam Ahmad permits non- 
re fundable deposits.) 
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UNDERCUTTING ANOTHER'S DEAL 


f, 

4*5*1 ^ 


k4.7 It is unlawful to undercut a brother's deal 
(A: or a non-Muslim’s, since there is no difference 
between Muslims and non-Muslims in rulings con¬ 
cerning commercial dealings) that he has made 
with a customer, after they have settled on the 
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price (O: meaning to say to someone who has 
accepted something with the intention to buy it for 
so-and-so much, “Return it to its owner and 111 
sell you a better one for the same price or less,” or 
tell the seller, “Take it back from him and 111 pay 
you more for it/' The above restriction after they 
have settled on the price excludes someone going 
around taking bids from those who are increasing 
them, as auctioneers do, which is not unlawful). 

It is also unlawful to undercut a brother’s 
price (O: that is, during the option to cancel at the 
time of the agreement (def: k 1.3), or during a 
stipulated option to cancel period (def: k'M)) by 
telling the buyer, “Cancel the deal and I’ll sell you 
one cheaper.’’ (O: This also holds for other con¬ 
tracts, such as renting or lending the use of some¬ 
thing.) 
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bidding up MERCHANDISE 




k4.8 It is unlaw ful to bid up the price of a piece 
of merchandise that one is not really interested in. 
to fool another bidder. 


SELLING GRAPES TO A WINEMAKER 


k4,9 It is unlawful to sell grapes to someone 
who will make wine from them! (O: Like grapes in 
this is the sale of dates, bread, wheal, or barley, 
whenever one knows that this (A: i.e. alcoholic 
drink) will result, or thinks it will. If there is doubt 
or if one merely imagines it, then the transaction is 
merely offensive. (N: Think (zann) means to 
believe it probable, doubt (shakk) means one is 
undecided, and imagine (wahm) means to merely 
consider it possible.) Selling in such cases is 
unlawful or offensive because it is a means to dis¬ 
obedience, whether certain or suspected (A: 
means meaning an instrumental cause, as opposed 
to something which is not instrumental, such as 
renting a house to a drunkard, which is not unlaw¬ 
ful because it is not a cause, though it is unlawful 
to rent a building to someone who intends to open 
a bar, for example). Tinnidhi relates that the 
Prophet (Allah bless him and give him peace) 
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cursed whoever drinks wine, gives it to others to 
drink, sells it, buys it, presses it for another, trans¬ 
ports it, receives it, or cats its price.) 




k.4.10 If one makes any of the above unlawful 
transactions (k4.6-9), the agreement is valid (dis: 
c5.2). 
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A VALID SALE COMBINED WITH AN 
INVALID SALE 
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k4.ll If one combines something valid to sell 
with something invalid to sell in one transaction, 
such as selling one s own garment together with 
someone else's without his permission, or such as 
selling wine and vinegar, then the transaction is 
valid for the portion of the price that covers the 
valid sale (O: no matter whether the person knew 
what the ease was, or whether he did not and 
believed the sale permissible, thinking at the time, 
e.g. that the wine was vinegar) and is invalid for 
the portion of the price that was not valid (A: and 
Lhc portion must be refunded to the buyer). The 
buyer has the option to cancel the whole agree¬ 
ment if. at the time the deal was made, he did not 
know' it included something impermissible. 
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JOINING TWO TYPES <>E TRANSACTIONS IN ONE 

contract 


v yk>^ y m JZ* j* 

i 


k4.12 It is valid to join two contracts of different 
kinds {O: for example, a sale with a rent agree¬ 
ment) such as saying, “I sell you my horse and rent 
you my house for a year for such and such an 
amount’’ (O: though it is not necessary that they 
be diflercnt kinds, for the ruling also applies to 
two contracts of the same type, such as a partner¬ 
ship (def; kl6) linked with financing a profit- 
sharing venture (qirad, def: k22)), or such as say¬ 
ing, “1 marry you my daughter and sell you her 
house [N: as her proxy, the proceeds being hers] 
for so-and-so much,” and lhc price is considered 
as proportionately distributed over the two trans¬ 
actions. 


ijj k4.!2 
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k5.0 


Trade 


k5.0 THE RETURN OF MERCHANDISE 
BECAUSE OF A DEFECT 

(O; The criterion for defect is based on some¬ 
thing that is expected to exist (n: in merchandise), 
whether this expectation results from: 

(1) stipulations agreed upon (dis: k4.4(4)); 

^,SI k5.0 

V* kM u J-Al) 

f 1 ^ 

/k " J' 

p-Jjl 

(2) the customary level of quality (dis: f4.5) 
for merchandise of its type; 


(3) or outright deception by the seller. 


The author does not mention (1) in this sec¬ 
tion, but confines himself to (2) and (3)*) 


INFORMING A PROSPECTIVE BUYER OF 

DEFECTS IN MERCHANDISE 

1 ii ■ ■ ) 1 1 ■ £' lUmll 

k5,l Whoever knows of a defect in the article 
(O: he is selling) is obliged to disclose it. If he does 
not, he has cheated (O: the buyer* which is prohi¬ 
bited by the Prophet’s statement (Allah bless him 
and give him peace), 

jl) wUl |J^ k5,1 

* ' | ■' ■<.! *. 1 ‘{.J , 

\jr* Jr? 

i>* J : jaj ^ 

■ pf*** fjrk 

"He who cheats us is not one of us"), 


though the transaction is valid (A: provided the 
buyer accepts it, as discussed below). 


RETURNING DEFECTIVE MERCHANDISE 


k5.2 When a buyer notices a defect in the mer¬ 
chandise that existed when the seller had it, he is 
entitled to return it (O: though if he is content to 
accept the defect, he does not have to return it. 
He may also return it when the defect occurred 
after the sale but before the merchandise was 
delivered, since the merchandise is the seller's 
responsibility during this period). 

k5.2 

\ di £jLJ1 -Up 

..jIU a;y j| 4_Jj li eij ■_ 

. (CUil jLw? JjJj 

k5.3 The criterion (O: of defectiveness) is; 

(a) any flaw that diminishes the article or its 
value to a degree that hinders a valid purpose; 

s—i * ^i> 4_kiLd>j k5.3 
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The Return of Merchandise Because of a Defect 


k5.4 


(b) provided that such an imperfection does 
not usually exist in similar merchandise. 

(O: The former restriction excludes such things as 
amputation of a surplus digit or a minor nick from 
the animal’s thigh or hock that is inconsequential 
and does not obviate its purpose, in which case 
there is no option to return it. The latter restric¬ 
tion excludes defects not generally absent in simi¬ 
lar merchandise, such as missing teeth in older 
animals. There is no option to return such mer¬ 
chandise, even if the value is diminished.) 


^Li« j\ -A>»3 > v r # a*jky« jJIj 

jir ‘Cs'+Aj j-j V 

c. 1 xtA i j|j << jL^ Vi ^JkJ^ ^ 
jl j) (4d 

ja a_JI ^Lkil p-LiJi ji\ JLij y ^ 
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k5.4 If the buyer notices a defect in the mer¬ 
chandise after it has been destroyed (O: whether 
physically, such as an animal being killed, a gar¬ 
ment worn out, or food eaten; or whether legally 
finished, by being no longer permissible to trans¬ 
fer from person to person, as when a site has been 
made an endowment (waqf. def: k30))—then a 
compensation (A: from the seller to the buyer) is 
obligatory. (O; The buyer is entitled to it because 
of the impossibility of returning the article due to 
its no longer existing. Compensation means a part 
of the article’s price whose relation to the whole 
price is the same as the relation of the value which 
the defect diminished to the full value of the ar¬ 
ticle if it had been without defect. (N: The differ¬ 
ence between price and value is that the value is 
how much money an article is worth in the mar¬ 
ketplace, while the price is whatever the sale 
agreement specifies, whether this be more or less 
than the value.) The value in such a case is fixed at 
the lowest value (A: for articles of its type current 
in the marketplace) between the time the deal was 
made and the time the buyer took possession 
of it.) 

The buyer is no longer entitled to seek com¬ 
pensation for such a defect if (O: he notices the 
defect after) he no longer owns the article because 
of having sold it or otherwise disposed of it. But if 
such an article returns to the buyer’s possession 
after this (O: i.e, after having left his ownership, 
whether as a gift, or returned (A: from a sub¬ 
sequent buyer) because it was defective, or 
because of a cancelled deal, or he buys it back), 
then he is entitled to return it (A: to the person 
who originally sold it to him). 
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k5.5 


k^.5 If an additional defect occurs in an article 
(O: other than the above-mentioned defect (A: 
that existed before the buyer received the article)) 
while it is in the buyer’s possession, then the buyer 
is only entitled to take a compensation (O: from 
the seller, to compensate for the original defect) 
and is not entitled to (A: insist that the seller 
accept) return (A: of the article for a full refund). 

But it the original seller is willing to accept it 
back with the (O: new) defect, (A: refunding the 
original price,) then the buyer is not entitled to 
( A; keep the article and) demand compensation 
(O; for the original defect. Rather, the buyer is 
told, "Either return it, or else be content with it as 
it is and you get nothing”; for the harm to the orig¬ 
inal seller which is what prevents (A: it being 
obligatory for him to accept) its return no longer 
exists if the seller is content to take it back, and the 
merchandise is as if the additional defect never 
occurred. 

Their agreement is implemented if buyer and 
seller agree upon: 

(1) the seller taking it back with (A: the sel¬ 
ler refunding the original price, and the buyer giv¬ 
ing him) compensation for the new additional 
defect; 

(2) or the buyer keeping the merchandise, 
and the seller paying him compensation tor the 
original defect; 

since either of these options might satisfy the 
interests of the two parties. If the buyer and seller 
disagree about which of these two options should 
be implemented, the decision goes to whichever 
of them requests option (2), whether this person is 
the buyer or the seller, since it confirms the origi¬ 
nal contract). 

k5,6 If the new defect which occurs while the 
article is in the buyer’s possession is the sole 
means of disclosing the old defect, such as break¬ 
ing open a (A: spoiled) watermelon or eggs, and 
so forth, then the new- defect does not prevent (A: 
the obligation of the seller to accept) its return. 
But if the new damage exceeds the extent that was 
necessary to reveal the original defect, then the 
seller is no longer compelled to accept it back. 
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The Return of Merchandise Because of a Defect 


k.5.7 


k5.7 It is a. necessary condition for (A: cases 
where the buyer seeks a refund for something he 
is) returning (O: because of a defect) that the 
buyer return it immediately upon noticing the 
defect (O: and his option to return it is cancelled if 
he delays without an excuse). On his way back to 
the seller, he should have two witnesses affirm 
that he is cancelling the agreement (A; so if the 
seller is unavailable at the time, the buyer is 
nevertheless able to prove that he went to return it 
immediately). If the defect is noticed while one is 
praying, eating, using the lavatory, or at night (A; 
if the night presents a problem in returning it), 
then one is entitled to delay returning it until the 
hindrance preventing one from doing so is no 
longer present, provided one stops using and 
benefiting from it. If the buyer delays returning it 
when capable of doing so, then the seller is no 
longer obliged to .accept the article back for a 
refund, or no longer obliged (A: in cases like k5.5 
above) to compensate the buyer for the original 
defect (O: because the delay gives the impression 
that the buyer is satisfied with the defect). 


I-J' ij-Aj k5.7 
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k5.9 (A: The term murabaha applies to sales 

w T herc the seller states the price in terms of ‘‘the 
original price plus such and such an amount as 
profit," whether by original price he means the 
amount he originally paid for the whole lot, or 
whether he means the proportion of that price 
represented by the percentage of the lot which he 
is now selling.) 

T he seller in murabaha (O; meaning an 
agreement where the price consists of the original 
price plus increment) is obliged to inform the 
buyer of any defect that occurred in the merchan¬ 
dise while in his possession, such as by saying, “I 
bought it for ten [O: or"bought it for one hundred 
and sell it to you at what I bought it for, plus one 
dirham's profit on every ten"] but such and such a 
defect happened to it while I had it,” (O: He is 
likewise obliged to say. for example, "Such and 
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k6.0 


Trade 


such a defect appeared in it that was from the pre¬ 
vious owner, and l accepted this."! 

The seller in murabaha is also obliged to ex¬ 
plain how much time he was given to pay the orig¬ 
inal price {A: since deferring payment generally 
raises the price, and merely stating such a raised 
price without mentioning that it was deferred 
would give the new buyer a false impression). 

(O: The author should have mentioned (A: 
that telling the prospective buyer the above infor¬ 
mation is also obligatory in sales of) discount (A: 
on a lot of goods or portion thereof), as when the 
seller tells someone, “I sell it to you for what I 
bought it for, minus one from every eleven." 
These rulings likewise apply to agreements stated 
in terms of, "l sell you it at the same price the orig¬ 
inal deal was made for/’) 
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k6.0 SELLING FRUIT AND CROPS 


jUjJl 


k6.0 


k6.1 It is not permissible (O: or valid) to sell the 
fruit alone from a tree (A: without the tree, while 
still on it) before it is ripe, unless the agreement 
stipulates immediate picking of the fruit. Rut such 
a sale is valid without restriction if made after the 
fruit is ripe, meaning, for fruits that do not change 
color, to become fit to eat; and for fruits whose 
color changes, to start to turn the color of ripe¬ 
ness. 

If both the tree and the fruit arc sold 
together, the sale is permissible without stipulat¬ 
ing that the fruit be picked. 


u/* y* kb. I 
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k6.2 Grain, when green, is subject to the same 
rulings as fruit before it is ripe: it may not be sold 
(O: nor would the sale be valid) unless the agree¬ 
ment stipulates immediate harvest, though there 
are no restrictions on sales made after the grain is 
solid and firm. 
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kb.3 It is not permissible to sell grain when still 
in the husk, or to sell unripe nuts, almonds, or 
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Merchandise Before the Buyer Takes Possession of It 


k7.0 


broadbeans when these are in the shell. (A: When 
the latter three are dried, they may be sold in the 
shell.) 




* 


k7.0 MERCHANDISE BEFORE THE 
BUYER TAKES POSSESSION OF IT 




k7.(J 


k7.1 Merchandise is the responsibility of the 
seller before the buyer has taken possession (def: 
k7.3) of it. If such merchandise is destroyed (Ar. 
talifa, to be finished off or used up) by itself or 
through an act of the seller, then the agreement is 
cancelled and no payment is due for it. If the buyer 
destroys such merchandise, he must pay its price, 
and his destroying it is considered as having taken 
possession of it. If a third party destroys such mer¬ 
chandise, the deal is not cancelled but rather the 
buyer is given a choice to either; 

(1) cancel the agreement and make the value 
(def: k5.4(N:)) (O: of what the third party 
destroyed) a debt that the third party owes to the 
seller; 
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(2) or effect the deal, paying the seller the 
price (O: if he agrees to effect the deal) and mak¬ 
ing the third party liable to pay the value (O: to the 
buyer). 


k7.2 When one buys something, it is not per¬ 
missible (O: or valid) to sell it until one has taken 
possession of it. (O: The invalidity of selling it 
likewise applies to all transactions disposing of it 
(A: such as renting it, giving it away, and so forth). 

It is also invalid for the seller to dispose of the 
price in any way before it has been received from 
the buyer, unless the new transaction is with the 
same buyer and involves the very same (A: article 
that is the) price.) 

But if the price is a financial obligation (N: 
that is, an amount of money, unspecified as to 
which particular pieces of money it is), the seller 
may ask for a different sort of payment, provided 


k7.2 
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k8.0 


Trade 


he has not already accepted the payment, as when 
he sells something for dirhams, but then accepts 
gold, a garment, or something else instead of 
them. 


(j ,y>) j—i (^iJl 
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k 7.3 7 a k in% possessio n me ans: 

(1) for transportable things such as wheat or 
barley, that they be -transported (N: by the buyer 
or his representative) (O: that is, when he moves 
the merchandise to a place not belonging to the 
seller, such as the street or the buyer’s house); 

(2) for things dealt with by hand, such as a 
garment or book, that they be taken in hand; 


: r) JfcK jiii LLS k7.3 

Ji_Lo (4_JU jf ^,-uUj 1 J_J \a 
<iu aLSJ j ;* -blj 

1 — f\) I— » —jIj 
__ili JjL-ul' -i—JL Jjl—: :■ 

I'i L_^_4 i | ^ J . IJ 

jL) j\ jJI 

t (• yt%J _! I J LjLd I <JL-» J 


(3) and for other things, such as a house or 
land, that they be given over (O: i.e. the seller give 
the buyer control over them, such as by handing 
the key to him or moving others’ belongings off 
the property). 
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k8.() DISPUTES OVER WHAT THE 
TERMS OF A TRANSACTION WERE 


IJlS ^ I kH.O 

JUbJl 


k8.1 When two parties agree on the validity of 
a transaction but disagree on its terms, and there 
is no proof, then they each swear an oath (dis; 
k8.2) affirming their side of the story. Such a dis¬ 
agreement could be: 


3 Jfi* LJujI li) k8. 1 
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(1) the seller saying that he sold it for 
immediate payment, while the buyer asserts that 
payment was to be deferred; 

(2) the seller slating that he sold for ten, 
while the buyer maintains it was five; 
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Disputes over What the Terms of Transaction Were 


k8.2 


(3) the seller saying he sold it to the buyer on 
condition that there be an option to cancel period 
(def: kl.4), while the buyer asserts that no such 
option was stipulated: 


jL-»- *)L Jj : JL^j 


or similar disputes. 


k8.2 (N: Swearing an oath (def: olS) is a means 

for urging one’s case when there is no proof, 
meaning no witnesses. When rulings mention, for 
example, that “‘So-and-so's word is believed;'' or 
‘‘So-and-so's word is accepted," it means that his 
word is accepted when he swears an oath in cases 
where there is no proof presented by either of the 
two parties. If there is proof, whether from the 
plaintiff or defendant, it is given precedence over 
an oath.) 
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k8,3 In the oath for such cases, the seller swears 
first, saying, for example, "By Allah, 1 did not sell 
it to you for such and such an amount, but rather 
for such and such an amount, ' Then the buyer 
swears, "By Allah, 1 did not buy it for such and 
such, but rather bought it tor such and such," It 
consists of one oath (A; from each party) which 
joins the denial of the other's claim with the affir¬ 
mation of one’s own claim, and in which the denial 
is recommended to precede the affirmation. 
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k8.4 When the buyer and seller have sworn, 
but subsequently reach a solution that both 
accept, the agreement is not cancelled. But if they 
cannot reach an accord, they cancel the agree¬ 
ment, or one of them cancels it, or Lhc Islamic 
magistrate does (O: to end the trouble between 
them. When the agreement is cancelled, each 
returns whatever he has accepted from the other). 
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k 8 .? if either the buyer or seller testifies that a 
particular agreement is invalid, but the other 
party says it is valid, then the word ol whichever of 
them asserts it is valid is accepted if he swears an 
oath (dis: k 8 . 2 ). 

If the buyer comes to the seller with a piece of 
merchandise that he wants to return because <if a 
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w.o 


defect, but the seller says that it is not the one he 
sold him, then the seller’s word is accepted (O: 
when he swears). 

If the buyer and seller disagree about a defect 
in an article that could have occurred while it was 
in the buyer’s possession, but each party asserts 
that the defect occurred while in the other's pos¬ 
session, then the seller’s word is accepted (O: 
when he swears), 

* 

i • 

v jLa J^UJ| 

J-aJp i OIS' j, J JLSj 

k9.0 BUYING IN ADVANCE (SALAM) 

jjLJl k9.0 

k9.1 Buying in advance means the sale of 
described merchandise which is under (A: the sel¬ 
ler’s) obligation (A: to deliver to the buyer at a 
certain time). 

• V-aM & j* k9 .1 

THE CONDITIONS FOR THE VALIDITY OF 

BUYING IN ADVANCE 


k9.2 In addition to the conditions for valid sales 
(def: kl . 1 - 2 , k 2 J), other conditions (O: seven of 
them) must be met for buying in advance to be 
valid: 

^ji k9.2 

^1) 

*— ’JJ ij&J j 

(a) that the price of the merchandise be 
received when the agreement is first made. It is 
sufficient to merely see the price that is being 
accepted, even when its exact amount is 
unknown; 

v i*i . d■ 

^ : £) ( J—J^U 

(b) that the merchandise bought in advance 
be a financial obligation (dayn) (O; owed by the 
seller (N: meaning that buying in advance is not 
valid for particular individual articles Cayn) (A: 
i.c. “this one" and no other)) which the seller will 
deliver when its time comes). Its delivery' may be 
due from the present onwards, or may be due Later 
through deferment (O: by clearly stating whether 
it is to be due immediately or deferred) to a 
specific date (O: which specificity is a necessary 
condition for the validity of deferring payment). It 
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k9.2 


is not permissible to say, 4k I advance you these 
dirhams for that particular horse’' (O: which is 
invalid because of the condition that the merchan¬ 
dise bought in advance be a financial obligation 
(dayn), which the above-mentioned horse is not, 
but is rather a particular individual article (*ayn)); 

(c) that the location to which the merchan¬ 
dise is to be delivered be clearly stipulated (A: 
though this is only a condition) in cases in which 
the buyer pays for it at a place where it cannot be 
delivered, such as the 'wilderness: or to which the 
merchandise can be delivered, but transporting it 
there involves considerable difficulty; 

(d) that the merchandise bought in advance 
be determinate^ known by volume, weight, 
quantity, or yardage in terms of a familiar mea¬ 
sure, It is not valid for someone to say “the weight 
of this stone / 7 or “the capacity of this basket/* if 
the (O: stone's) weight or basket's capacity is not 
known; 

(e) that the merchandise be within the sel¬ 
ler's powder to deliver (def: k2.4) when the time for 
delivery' arrives; 

(f) that the merchandise not be generally 
subject to unavailability. If it is something rare (O: 
such as a great quantity of the season’s first fruits 
of a particular kind of produce) or something not 
typically safe from unavailability, such as “the 
fruit of this particular date palm/' then its sale in 
advance is not permissible; 

(g) * ha 11 hose characteristics of the m e rcha n- 
disc over w r hich the buyer and seller might be at 
cross-purposes be expressly delineated by clear 
specifications. It is not permissible (O: to buy 
things in advance which cannot be defined by dear 
criteria, such as) for jewels or composites like 
meat pastry (O: composed of wheat, meat, and 
w ater, all of wfiich are expected but notdelineable 
in terms of minimal or maximal amounts), ghaiiya 
perfume (O; composed of musk, ambergris, 
aloes, and camphor), or slippers (O: composed of 
outer and inner layers and padding), nor articles 
whose top randomly differs from their bottom, 
like a lamp or pi tcher (O: the top of which is some- 
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limes wider than the bottom, or vice versa) (N: 
though the Hanafi school permits such agree¬ 
ments, calling them made to order (istisna 1 ), which 
they hold includes whatever is customarily bought 
in this way. They affirm the buyer’s option to can¬ 
cel the agreement when he sees the merchandise, 
and it is obligatory that the artiele he described 
very precisely), nor something substantially pro¬ 
cessed and altered by fire (A: meaning heat) T such 
as bread or roast meat, since describing it (A: i.c. 
how much cooking it takes) is impossible in a pre¬ 
cise way. 


•i* jL>-lj : (^,-XdL JjU_j 
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k9.3 It is not permissible for the buyer to sell 
something he has bought in advance until he has 
received it. 


JJ 4_J jym, Nj 


k9.3 


k9.4 It is not permissible to take some other 
type of merchandise in place of the article bought 
in advance (A: that is, when the buyer demands 
the substitute before the delivery of the original is 
due, though they may agree on it after that). 

If the seller delivers the merchandise 
specified, or better (O: than what was specified), 
the buyer must accept it (O: since it is apparent 
that the seller could not find a way to fulfill his 
obligation save through this means. If the seller 
delivers merchandise that is inferior to what was 
specified, then the buyer may accept it, as this is 
voluntarily refraining from demanding his due, 
but he is not obliged to, because of the loss 
therein). 


X, k9.4 
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klO.O PERSONAL LOANS (QARD) 

(A: A loan means repayable financial aid. It 
does not refer to lending a particular article Oayn) 
for someone to use and then return after use, 
which is termed an 'ariyya (def: kI9).) 


klO.O 
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k 10.1 Loani ng (O: me a ni ng to gi ve so met hing to 
the borrower on the basis that he will return its 
equal) is recommended. 
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k 10.2 A loan is effected through a spoken offer 
and acceptance (def: kl.l), such as saying. “I loan 
you this,” or. l T advance you it. 1T 

. J (Ji j) k 10.2 

.JiliL-i : jf yi 

k 10.3 It is permissible to give as a personal loan 
any article that may be bought in advance (def: 
k9.2(b,d,e,f,g)) and nothing else (A: though this 
restriction does not apply to fending, for use 
(‘ariyya, dis: klO,U(A:))). 

kl0.3 

. ^ Uj , (iJLJi 

k 10.4 It is not permissible for the lender to 
impose as a condition that the loan be repaid on a 
certain date (N: though for the Maliki school, to 
stipulate that repayment is obligatory on a certain 
date is valid and legally binding). 

k 10.4 

J^ 1 

k 10.? It is not permissible for the lender to 
impose some condition that will enable him to 
benefit from the loan, such as a condition that the 
borrower must return superior to what was 
loaned, or such assaying, ' on condition that you 
sell me your horse for such and such an amount/ 1 
for these are usurious gain (riba). But it is permis¬ 
sible for the borrower to return superior to what 
was loaned without this having been stipulated. 
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kl0.6 It is permissible for the loan agreement to 
include the condition of collateral (O: meaning for 
the recipient to give the lender something as col¬ 
lateral {def: kl 1) for what he borrows) or the con¬ 
dition of a guarantor (O: such that the recipient 
brings someone to guarantee that the loan will be 
repaid (def: kl5)). 

kl0.6 

l* j ^0 jJl *}J ^uJ' 

* ^ V- ^ 

k!0*7 The recipient of a loan is obliged to repay 
the equal of what was lent, though it is permissible 
for the lender to accept something other than the 
(A: type of) thing loaned. If the lender gives the 
recipient a loan and later meets him in another 
town and asks for it back, the recipient must repay 
it if it was gold or silver and the like, though if the 
loaned commodity was something troublesome to 
carry, such as wheat or barley, then the recipient 
is not obliged to pay it back (A: in kind) but is 
merely obliged to pay back its value. 

kl().7 
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kll.O PUTTING UP COLLATERAL 
(RAHN) 

(O: In Sacred Law collateral is a piece of sale¬ 
able property put up as security for a financial 
obligation to cover the amount if it should prove 
impossible to repay.) 


kll.O 

yM y* 

• (AiUj jLu x* 


CONDITIONS FOR THE VALIDITY' OF 
PUTTING UP COLLATERAL 




kll.l Putting up collateral ts only valid when 
done by someone with full disposal over his own 
property, as security for a financial obligation 
(dayn, dis: k9.2(b)) that is currently due, such as 
the price (O: due for merchandise after its deliv¬ 
ery), or a personal loan, or for a financial obliga¬ 
tion that is currently becoming due (N: such as 
something's price) during the option to cancel 
period (def: kl.4). (O: The collateral's being se¬ 
curity for a financial obligation is one restriction 
on its validity, and for one that is currently due is 
another. It is not valid to put up collateral for a 
particular individual article ( k ayn) or the use of an 
article, since (A: the obligation to deliver) a par¬ 
ticular article is not a financial obligation (dayn), 
as the selfsame article cannot be obtained by sel¬ 
ling the collateral.) 

Putting up collateral is not valid in cases in 
which the financial obligation is not yet due, such 
as collateral accepted (O: by a lender) as security 
for a loan that he wall make (O: in the future). 

It is necessary (O: for the validity of putting 
up collateral) that there be a spoken offer (O: by 
the person putting up the collateral) and spoken 
acceptance (O: from the person accepting it, just 
as it is necessary for sales, the conditions men¬ 
tioned in connection with sales (k 1.1) applying 
equally here). 
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The agreement is not legally binding until the 
collateral has been taken possession of with the 
permission of the person putting it up, who is en¬ 
titled to cancel the agreement (A: at any point) 
before the collateral has been taken possession of 
(def: k7.3). 

When the agreement has been effected, if the 
tw r o parties (A: the collateral's giver and receiver) 
agree that the collateral should be kept with either 
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of them, or with a third party, this is done. If not 
(O:. if they do not agree), the Islamic magistrate 
has it kept w ith an upright person (del : o24.4) (O: 
to end the disagreement. But the magistrate is not 
entitled to place it with either of the two parties 
without the other's permission). 


p-5 o}j ^i) j CJU L4*Jw^-I 

» i , . 
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GENERAL PROVISIONS CONCl RNING 
COLLATERAL 




kll.2 The collateral must be an article that is 
permissible to sell (def: k2.1)_ 

None of the collateral may be separated from 
the rest of it until the financial obligation lias been 
entirely paid off. 

The person who put up the collateral is not 
entitled to dispose of it in any way which infringes 
upon the right of the person who has received it as 
collateral (O: such as transferring its ownership to 
another) by selling it or giving it away (O: or put¬ 
ting it up as collateral for another person), or to 
dispose of it in any way that diminishes its value, 
such as wearing (O: a garment put up that would 
depreciate by being worn), though he may use it in 
ways that do not harm (O; the interests of the per- 
son who has received it) such as riding it, or living 
(O: in a house that has been pul up as collateral). 
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kl l .3 An article put up as collateral for a finan¬ 
cial obligation may not (A: at the same time) be 
put up as collateral for a second financial obliga¬ 
tion, even when the second obligation is with the 
same person who has accepted the article (A: for 
the first one). 


Sby*-' j y** Vj k 11,3 

I . 11 ^ 


klL4 The expenses for maintaining an article 
put up as collateral (O: such as fodder for live¬ 
stock , or the wages of a person watering trees) arc 
the responsibility of the person who put it up. and 
he may be compelled to pay them to protect the 
rights of the person receiving it (O: lest it be 
destroyed). The person who put it up is entitled to 
the increments produced by it (O: that are sepa¬ 
rable from it) such as milk or fruit. 
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k 11.5 If the article is destroyed while in the pos¬ 
session of the person who received it as collateral 
without negligence on his part (A: meaning he 
took the precautions normal for similar articles), 
then he is not obliged to pay anything for its loss. 
But if destroyed because of his negligence, then he 
is obliged to pay the article 1 s value to the person 
who put it up, though its destruction does not 
eliminate any of the original financial obligation 
for which the destroyed collateral was put up. (O; 
When the collateral has been destroyed and the 
two parties are at a disagreement,) the final word 
as to how much the article was worth (A: when 
there is no proof (dis; k8.2)) belongs to the person 
who received it as collateral (O: provided he 
swears an oath as to how much it was). But the 
final word as to whether the collateral has been 
returned (A: to its owner after his financial obliga¬ 
tion has been paid) belongs to the person who put 
it up (A: w'hen there is no proof, and he swears). 
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k 11.6 The benefit of collateral is that the article 
is sold (A: by the person who put it up) when there 
is need to pay the amount which is due. If the per¬ 
son who put it up refuses (O: to sell the article 
when the person who has received it as collateral 
asks him to), then the Islamic magistrate has him 
either pay the original obligation or else sell the 
article. (O: He is given a choice between the two 
alternatives.) If he continues to refuse (O: to sell), 
then the Islamic magistrate sells it for him. (O: If 
the person who put it up is absent, then this is 
established by proof to the magistrate, who sells it 
for him and gives the person who accepted the col¬ 
lateral his due. If there is no Islamic magistrate 
and no proof (A: that there is a financial obliga¬ 
tion for which the collateral has been put up), then 
the person who accepted it as collateral is entitled 
to sell it himself.) 
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kl2.U BANKRUPTCY (TAFLIS) 

(O: Bankruptcy occurs when the Islamic 
magistrate makes a debtor bankrupt by (N: de¬ 
claring him so and) forbidding him to dispose of 
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his property (N: such that if he disposes of it, his 
disposition is not effected).) 


-lili : £) aJU j) 


k!2.1 When someone obliged to pay a current 
debt is being asked to pay it, and he claims that he 
is unable to (O: while his creditors deny this), then 
if it is known that he has saleable property, he is 
kept under arrest until he provides evidence that 
he cannot pay. If not (O: i.e. if it is not known that 
he has saleable property), then he swears an oath 
(O: that there is no property), and (O: when it is 
established that he is unable to pay, whether 
through evidence, or through his oath) he is 
released (O: and given time) until his cir¬ 
cumstances allow him to pay (O: and his creditors 
may not keep after him, because of Allah’s word, 

%i If there be someone in difficulties, let him 
have respite until things are easier” (Koran 
2 : 280 )). 
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kl2,2 Hut if he has saleable property (O: such as 
real estate, home furnishings, or livestock) and 
refuses to pay his debt, then the Islamic magistrate 
sells it for him and pays his debt. If the proceeds of 
the sale are insufficient to cover the debt, and he 
or his creditor asks the magistrate that he be sus¬ 
pended from dealing in his property, then this is 
done {O; obligatorily, if requested). When the 
person is suspended , his disposal over his own 
saleable property is not legally binding or effec¬ 
tive, and the magistrate pays the person’s 
expenses and those of his family (O: whom he is 
obliged to support (def: ml2.1)) out of this (O: 
suspended) property if he is unable to earn 
enough to pay his expenses. 

Then (O: after the person has been sus¬ 
pended) the magistrate sells the property in the 
most profitable manner and divides the proceeds 
according to the percentage of the total debt 
which is owed to each creditor. 
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k 1 2 .3 If one of the creditors is owed money on a 
debt which is not yet due, he is not entitled to be 
paid from the proceeds. (N: Rather, if the 
bankrupt does not agree to pay the person 
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immediately. the magistrate keeps this person's 
share until the debt is due (A: and then pays 
him).) 

. Jl 

i k 12.4 If one of the creditors has accepted an ar 
tide of the bankrupt's property as collateral from 
him for a debt, he is paid the amount owed to him 
from the sale of the collateral (O: and if there is 
money from its sale in excess of what was owed to 
him, it is distributed among the other creditors). 

J^b>*t*t**W k 12.4 

jjJ* -Cxi 

kl2.5 If one of the creditors finds the very piece 
of merchandise he sold to the bankrupt person, he 
may choose between selling it and dividing the 
profits with the other creditors, or cancelling the 
deal and taking back the piece of merchandise, 
provided there is nothing to prevent taking it back 
such as it being subject to preemption by a part 
owner (shufa, def: k2l), or the bankrupt person 
having made it collateral to another person s or the 
merchandise’s being mixed with merchandise bet¬ 
ter than it, or some similar objection. 

-lA. > UU jur-jk 12.5 
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kl2.6 The bankrupt person is permitted to keep 
a suitable set of clothes and enough food for him¬ 
self and his dependents to suffice for the day on 
which his saleable property is divided up. (N: If 
the bankrupt is then earning enough to suffice 
himself and his dependents, he is left as is. If not, 
then he is supported by the Muslim common fund 
(bavt al-mal), like all poor people. If there is no 
common fund, he must be supported by all the 
Muslims.) 

mb 
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kl3.0 THE SUSPENSION OF CHILDREN 
AND THE INSANE FROM DEALINGS 
(O: Suspension is of two types: 

k 13.0 

(1) The first has been established in Sacred 
Law for the interests of others, such as the suspen¬ 
sion of a bankrupt person in the interests of his 
creditors, or the suspension of the person putting 
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up collateral from dealing in it, in the interests of 
the person who has accepted it. 

(2) The second has been established in Sac¬ 
red Law in the interests of the suspended person, 
which is the type of suspension our author refers 
to in the following.) 

kl3.1 It is not permissible for a child or insane 
person to dispose of their own property (N: and 
their doing so is considered legally invalid) (O: to 
protect them from loss. The fact that a person is a 
child, male or female, even if at the age of dis¬ 
crimination (def: fl. 2 ), negates the legal efficacy 
of whatever he says, as well as his legal authority 
over others, both in respect to transactions such as 
sale, and in respect to religion, such as Islam. His 
Islam is not valid, since it requires full capacity for 
legal responsibility (taklif, dis: c8.1). And this 
state continues until he reaches puberty. Insanity 
similarly negates the legal efficacy of whatever the 
insane person says, as well as his legal authority 
over others. His Islam is not valid, nor his leaving 
Islam (def: 08 ), nor are his dealings, as previously 
mentioned). 

(Ar Also suspended from commercial deal¬ 
ings is the foolhardy person (safih), meaning a 
spendthrift who is chronically careless with his 
money. In the schools of Shafi'i and Ahmad, this 
class also includes those who are careless about 
their religious obligations, as they too are con¬ 
sidered too foolish to deal in their own property.) 

k 13.2 A guardian conducts such a charge’s 
affairs, the guardian being: 

( 1 ) the charge's father; 

( 2 ) the father’s father, if the father is 
deceased; 

(O: it is a necessary condition that they be upright 
(def: o24.4), at least outwardly, though they need 
not be Muslim unless the child is Muslim) 

(3) if neither of them is alive, then the person 
designated by the guardian's will (wasiyya, def: 
L3) to take custody of the charge; 
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(4) or if no one has been designated by the 
will, then the Islamic magistrate or his represen¬ 
tative. 


, [(^ j 


TFTF. GUARDIAN’S DISPOSAL OF HIS 
CHARGE’S PROPERTY 


jjpwJl JU 


kl3,3 The guardian deals with the charge's prop¬ 
erty to the charge’s best financial advantage (O: 
and is entitled to sell it for needs that arise, such as 
when he does not have enough to cover his 
charge’s expenses and clothing). 


*. i* .i O ek 13.3 
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kl3.4 If the guardian claims to have spent his 
charge’s property to cover the charge’s expenses, 
or claims that the property has been destroyed (O; 
by an act of God (A: and not through his negli¬ 
gence)), then his word is accepted (O; about it 
without having to swear an oath). But if the 
guardian claims to have given the property to the 
charge (O: i.e. to the child who has reached 
maturity or the insane person who has regained 
his sanity), then his word is not accepted (O; 
because of the case with which he could have leg¬ 
ally established that he gave the property to his 
charge at the time of doing so. If he did not obtain 
witnesses to observe the property being handed 
over, he is guilty of remissness for neglecting to 
have it witnessed). 
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k13.3 Suspension from dealings ends (O: with¬ 
out a ruling from the judge) when a child reaches 
puberty and mental maturity, meaning that he: 


SUjLji,[jui;t]£i;iiji ki3.5 
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(a) is physically mature; 


(b) shows religious sincerity; 


(c) and is competent to handle his own 
property. 


(O: For an insane person, suspension ends 
when he regains his sanity, shows religious sincer¬ 
ity, and displays competence in handling his prop¬ 
erly. Religious sincerity means that a person 
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performs acts of obedience and avoids disobedi¬ 
ence and the unlawful. Competence in handling 
one's property means that one does not waste it by 
losing it, for example, in buying something out¬ 
rageously overpriced. Both of these traits ((b) and 
(c)) are the criteria for maturity according to 
Imam Shafi l i, as opposed to Abu Hanifa and 
Malik* who hold that competence in handling 
property is sufficient.) 
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k 13.6 A charge is not given his property until his 
competence in handling it has been tested before 
puberty in a manner appropriate to him. (O: Thus 
a merchant’s son is tried at striking a bargain in 
dealings, having been given money to do this, 
though not actually concluding the deal, which is 
done by the guardian. A farmer’s son is tested at 
agriculture and managing the expenditures con¬ 
nected with it. An examination is also made of the 
charge’s religion, by observing whether he per¬ 
forms acts of worship, avoids acts of disobedience, 
shuns the unlawful, and is wary of things that are 
doubtful (dis: jlO.l). 

It is necessary that this testing be repeated 
one or more times.) 
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bjr-iJ ■ ‘*^■$7-^ Jj** 

■ ^ 'S' ^ 


k13.7 If the suspended person reaches puberty 
or regains his sanity but is corrupt in his religion or 
incompetent in financial dealings, then his suspen¬ 
sion continues and he is not permitted to deal in 
his property by selling or anything else, with or 
without his guardian’s permission, though if the 
guardian permits him to marry, the marriage is 
valid. 

If the suspended person reaches puberty with 
religious sincerity and financial competence, but 
subsequently squanders his wealth, then he is 
resuspended by the Islamic magistrate, not the 
guardian. But if the person becomes morally cor¬ 
rupt (At after having reached puberty), he is not 
resuspended (N: provided his corruption does not 
involve spending money on what is unlawful, 
though if it does, he is suspended from dealing). 


I..L.. AO ijlii j\ k 13.7 

J A-nifr JkJI p ‘ v~ -l 4_Jb» 

S ^ j*)] ^ 
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kl3.8 Puberty applies to a person after the first 
wet dream, or upon becoming fifteen (O: lunar) 


ji kl3.8 
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years old, or when a girl has her first menstrual 
period or pregnancy. 



>1 s-;. 



k—la 

- •* * 


* 


k!4.0 1KANSFERRING THE RIGHT TO 
COLLECT A DEBT (HAWALA) 

(O: In Sacred Law, a transfer is an agreement 
that moves a debt from one person’s responsibility 
to another's.) 

(n: Given three persons, X (al-nnihtal), Y 
(al-muhil), and Z (al-muhal v alayhi) (A: where X 
loans Y a dirham, and Z already owes Y a dirham, 
so Y transfers the right to collect the old debt (that 
Z owes him) to X, instead of repaying X for the 
new debt. Such transfers have six integrals: 

(a) Y; 

(b) X; 


kl4.l) 

Ji* J 

•(*** J>\ *** j* 

W j I i j& 1 ^ Vw 1^4 >!>; l O ) 

Cj —J (Jt 

• yj* J 

^wJj 1 <-'l ,! * ■, / , ... 1 J 

—j' j—jO £—JW sjI 'j'-o j.— jy! 

14J *4 a jLui ) . 

<4* L loL5j1 

* % Jl ••’*<■1 1 Jt_ jj 

.((iwaJlj .<4* Jl»wJl i ys- 


W Z; 


(d) Vs debt to X; 


(e) /.'s debt to Y; 

(f) Y’s spoken offer and X : s spoken accep¬ 
tance).) 


kl4 1 It is a necessary condition for the validity 
of transferring a debt that Y wishes to do so, and 
that X accepts* it is not necessary that Z wishes it. 

(O: The agreement also requires a form, 
which is Ihc spoken offer and acceptance (del: 
kl*l), meaning Y's offer and X’s acceptance.) 


i LJ> j k 14.1 

j Jj >J 


J. . . \* Jl 3 * »■--* J* . 4 o 

- 4r- 


k 14*2 Such a transfer is not valid unless Z owes 
Y a debt and Y owes X a debt. 

A transfer is valid respecting a legally binding 
debt (O: owed to X) for another legally binding 
debt (O: /. owes to Y), provided: 


<u4p ^ ^U. k 14.2 

JU^wJi J* Y ^1) 

. ^ J^OJ 

*)V 


(a) that X and Y know what is being trans¬ 
ferred (A: gold, silver, or wheat, for example) for 
what; 


4 ') r ... 
* 

Cw |^4 aj ® 4j Uj (. 
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(b) that X and Y know that the two debts arc 
homogeneous in type (A: such as money for 
money, or wheat for wheat) and in amount (O: 
though if Y owes X five, and Z owes Y ten, and Y 
transfers (A: the right to collect) five of it to X, 
then this is valid); 


A*jj ( _ f U vilS" 
«■...■ > A \ JU-ij OrZ* J jA^f- 


(c) and that X and Y know whether the debts 
are currently due or payable in the future (A: the 
two debts may differ in this respect if both parties 
agree). 


kl4,3 (O: The validity of a transfer is not 
affected by the existence of collateral (def: k 11) or 
of a guarantor (def: kl5) as security for one of the 
debts, but the occurrence of the transfer elimi¬ 
nates (A: cither form of) security, the guarantor 
being relieved of any responsibility and the collat¬ 
eral no longer being collateral.) 


k 14.4 Through a valid transfer, Y no longer 
owes X a debt, Z no longer owes Y a debt, and the 
debt owed to X becomes the responsibility of Z. If 
X is unable to collect the debt from Z because Z is 
bankrupt or denies the existence of the debt or for 
some other reason (O; such as Z’s death), then X 
is not entitled to go back to Y (A: to collect it) (N: 
but rather it is as though X has accepted for the 
debt a remuneration which was subsequently 
destroyed in his possession). 


^y jls" jJ. )j) k14.3 

J jjy jj jMf' 

JjjJI Jai-J J, J-fcj Jj 

-<^4: \ J* 


'j-tj kl4.4 

ZtO J^Xuj J 

. <1* 

jV J L - - . -h . J I jL-J oli 

j\ p ^JuJ Jl^JI 
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■£) Ji Ji) 
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Jp> j* y Ui* 

■ ( 6 -^i 
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kl5.il GUARANTEEING PAYMENT 
(DAMAN) 

(O: Guarantee lexically means ensuring 
implementation, and in Sacred Law means to 
ensure a financial obligation which is another’s or 
ensure the appearance of a particular person 
whose presence is required.) 

(n: Given three persons. P (al-madmun 
lahu). 0 (al-madmun l anhu). and R (abdamin) 
(A: where P loans Q a dirham, and R guarantees 


jU^aJl k!5.0 

jA Ovlj jl J )l L—O ■ -lU | j^Ju 

- oji.a*’* ijx—L 

A j aJVL d ■ *^) 

Aj - JO 

’ ■ •* 
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to P that either Q will repay it or else he, R, will 
repay it. Such guarantees have five integrals: 

(a) R; 

(b) P; 

: i L4J jLwd k IJla JLIaSj 

j j *> JuJb t d Cj ♦ ntnHj l l 

. ((m v jijJb <■ ^ 

( 0 ) Q; 


(d) the debt covered; 


(e) and the form of the agreement).) 


OUAKANTEBlNti ANOTHER'S FINANCIAL 

OBLIGATION 


k!5.1 It is a necessary condition for the validity 
of guaranteeing payment that R have full right to 
manage his own property. It is not valid from a 
child, someone insane, or a foolhardy person (def: 
k!3,l(A:)), though it is valid from someone sus¬ 
pended for bankruptcy. 

jlw 1 k 1 5 .1 

0 Isr* J* I 1 - J 

•j* [«-L_- d p-) -A-Pj] 

/ > 

- 

kl5,2 It is a condition for the validity of a 
guarantee that R know P, though it is not neces¬ 
sary that P agree to it. 

It is not necessary that Q agree, or that R 
know 1 Q. 

j it mm L J k 15 .2 

[(d j ,,.a«ll j*LaJl ^1)1 

» * • r j 

. * 1 ^ J J"' *i ^i 

f J r | - 

k15.3 It is necessary that the guaranteed debt be 
a financial obligation (dayn, dis: k9.2(b)) that is 
existent (O: since it is not valid to guarantee a debt 
before it exists, such as "‘tomorrow's expenses’') 
and is determinate^ known (O: in terms of 
amount, type, and description). 

j£ it k!5.3 

c * < % > 

4 11 4 j: »-j ! t k Lj L» 

. ^ i UU l£" 1 

k15.4 It is necessary that R make the guarantee 
in words (O: or their written equivalent, with the 
intention) that imply he is effecting if, such as “I 
guarantee your debt [O: that So-and-so owes 
you],” or ”1 will cover it,” or the like. (O: These 
are explicit expressions in that they mention the 
guaranteed financial obligation. When it is not 
mentioned, the expression is allusive, which is 

£iL jL&j k!5.4 

(i-J' £» -ul.fci 

^jji ) diij i 1 

. cju j «dL*jy (jytfl 

I blj JLJ^ jSH iiKj 

jLdl ^y b^j LjLiST '^s JLd^ 
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valid provided the financial obligation is what is 
intended, and the speaker knows how much it is. 
Otherwise, allusive expressions are not valid.) 

It is not valid to base the implementation of a 
guarantee on a condition, such as saying, "When 
Ramadan comes, I hereby guarantee it.” (O: Nor 
is it valid to make it subject to time stipulations, 
such as saying, "1 guarantee what So-and-so owes 
for one month, after which I no longer guaran¬ 
tee it.”) 


• Vlj ^jt'i 

lj ! : J 1 * J* 

p j . J * 

« / l j ■*’ A . 4 P j\ Jz*j 

L Lil ; ■* 

is** '4> 


k 15.5 When a seller has accepted the price of 
something, it is valid (O: for someone) to guaran¬ 
tee the buyer his money back if the merchandise 
should prove to belong to another or to be defec¬ 
tive. (0: It is likewise valid for someone to 
guarantee to the seller that the merchandise will 
be returned if the price paid for it should turn out 
to belong to someone other than the buyer.) 


. Uy j l <1 ,i i .* 2i * k 15.5 

j 4 ' 1 - 1 - 1 ■j' J—*J ( ^ — ^ -—:— 

£> ir*^ 1 • - J i O"*- 1 ) 

u- 
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jJ ^-«JI ^L. 


k 15.6 P is entitled to collect the guaranteed debt 
from Rand 0(0: by asking both of them or either 
for the full amount, or one of them for part of it 
and the other for the rest of it). 

If another guarantor guarantees the debt for 
R (O: by saying (A: to P), “I guarantee Q’s debt 
(A: to you] for R”), then P is entitled to collect it 
from all (A: from Q, R, and the new guarantor). 


LJLk* d jj u J J j k 15.6 

y L u » > 1 ^^ .U b. jL j _i,. a.. 1 
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k!5.7 If P asks for payment from R, then R is 
entitled to ask Q to pay the debt, provided that Q 
had given his permission to R before R guaran¬ 
teed it. 


jJLM i)\j k!5.7 

. i f *?* * 9 LiUa* 


k J 5.8 If P cancels the debt Q owes him, then R is 
a Iso f re e of the obligation to pay P. B u t if P ca nee Is 
R s obligation to cover Q’s debt, then Q is not 
thereby free of the debt he owes P. 


^>5 ip kl5.8 
i^UJl V L\j . >La)l ^ * J^Vl 


k!5,9 If R pays Q’s debt to P, then R can collect 
it from Q, provided that Q had given his permis¬ 
sion to R before R guaranteed it. But if Q had not 
(O: given his permission to R to guarantee), then 
R is not now entitled to collect it from Q, no 


jj-i-Ji di j kl5.9 

^ d] J* ± £-»-j 

O’Hi r 3 db ts’) V)j - 
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matter whether R paid it off with Q*s leave or 
without it. 

, pi ^ 

ktS.lO It is not valid to guarantee delivery of par¬ 
ticular articles (*ayn) (A: as they are not financial 
obligations (dis: k9.2(b)), such as something 
wrongfully taken, or articles loaned for use (0; 
i,e. “guaranteeing” they will be returned to their 
owner). 

jl. <j \...■•»? ^ k!5,lO 

J ^1—J) W J\S 

GUARANTEEING ANOTHER’S APPEARANCE 


k 15.11 It is permissible for R to guarantee that 0 
will appear in person (O: in court) provided: 

(a) that Q owes someone something or is 
liable to punishment for a crime against another 
person, such as when the other is entitled to 
retaliate (def; ol-o3) against Q, or when Q has 
charged someone with adultery without evidence 
(def: ol3); 

clp’ i j r * o -Lj iii—asai „(2~>j k!5.11 
d^sLoj-I J-iSC Jb 

cm j*. L*\s j\j . j ok 

'iti ^ibu 

(b) and that 0 gives R permission to guaran¬ 
tee his appearance. 


It is not valid to guarantee Q's appearance if 
(non-(a) above) O s crime is against Allah Most 
High (0: such as drinking, adultery, or theft). 


k 15.12 If R guarantees Q’s appearance but does 
not specify when, he is required to produce 0 at 
once. But if R stipulates a certain time, then he is 
required to do so at that time. 

If 0 disappears and his whereabouts is 
unknown. R is not required to produce Q until he 
knows where 0 is. 

(A: When R knows w ? herc Q is. then) R is 
given time to travel to where 0 is and return. If R 
does not bring Q, then R is under arrest, though 
he is not responsible for Q’s (A: unfulfilled) finan¬ 
cial obligations. 

If Q dies, the guarantee is nullified, though if 

R is asked to produce Q' s body before burial to 
verify its identity, he is obliged to if able. 

uus^i Gi ^ k 15.12 

oi J jl) 

.L> ^ 

*• * * u 1 ' 4 1 11 '' ' t 
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k16.0 PARTNERSHIPS (SHARIKA) k 16.0 

kl6.1 Partnership is valid with anyone having ^ ^ klfvl 

full right to dispose of his own property. 


COOPERATIVE PARTNERSHIP 


OluJl aSj* 


k 16.2 There are four kinds of partnership (dis: 
kl6.9) of which one alone, cooperative partner¬ 
ship, is valid. It consists of each of the two (A: or 
more) partners putting up capital, which must be 
either money or a fungible commodity typically 
transacted measure for measure (mithli, dcf: 
k20.3(l)) (O: as opposed to goods appraised and 
sold as particular pieces of merchandise 
(mutaqawwim), which cannot form the basis of a 
partnership because it is impossible to mix each 
partner’s share with the other’s (dis: below)). 


w J £ m s I k 1 - jL 

J5 

* 

£—aJj . JL<u L_4* 

j0 <_ aj 


kl6.3 It is a condition for the validity of a 
cooperative partnership that the two shares of 
capital put up by the partners be intermixed such 
that it is impossible to tell them apart. 


CtfUJI iiiJ ii 



k 16.3 



ikp- i>ai ‘45.? ju ^ju. jlj] k 16.4 

. £?»w> '4 j5 • '4,? 


kl6.5 It is a necessary condition that each part¬ 
ner give the other his permission to handle the 
capital (O: that they have put up in common). 

Each partner must deal in a way that realizes 
their common capital’s best advantage and maxi¬ 
mal safety. Thus, neither partner may travel with 
it (O: i.e. the shared capital, because of the danger 
in travelling) or sell for postponed payment (N: 
unless the other partner gives him permission, in 
which case (A: either of) these are permissible). 


Ji* jit jl kJ 6.3 

J l JLJ5 ji) J 

. (jju- 

£ 

) j j-i L M gi^' « Li" * j— -/a--* 

yj JUUJ jUl, 

oV 4 JUl J) <u 
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k!6.6 It is not necessary that the two shares of 
capital put up by the partners be equal in amount. 

Both profits and losses are divided between 
the two partners in proportion to the percentage 


. jJUJi X> k 16.6 
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of the shared capital each of them put up (O: even 
if there is a difference in the amount of work that 
each docs). If they stipulate otherwise, the 
partnership is not valid (Or such as stipulating that 
the partner who put up one hundred, for example, 
gets two-thirds, w hile the partner who put up two 
hundred gets one-third; or stipulating that each 
gets an equal share, despite having put up unequal 
amounts). (N: This is in the Shaft 4 i school. The 
HanuMsand Hanbalis hold that it is permissible for 
the distribution of profits to be disproportionate 
(A: to the amount of capital each invests), corres¬ 
ponding to the disproportionate amount of work 
each puts into the venture (A: or any other divi¬ 
sion of the profits which they both agree upon).) 


^ jJ j) ^Ldl j-xj 

U? jL) oLs (J^JI 

ilLJi__ai oi 

\X* : r) .. eJJaj 

^k oil„ .. T J 1 I 

^ 
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k!6.7 If partner A forbids partner B to handle 
the shared capital, then B is not entitled to handle 
it, though A is still entitled to (O; handle both 
shares, one of which is his by ownership, and the 
other by permission of his partner) until B forbids 
him to handle it. 


j* Jy- jp k 16.7 

Jly ISL Jt aJU jJLJI 
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k 16.8 Lach partner is entitled to cancel the 
partnership whenever he w r ants (O: and it is also 
cancelled by the death or insanity of either or both 
partners). 


J-£3j k 16.8 

* 


kl6.9 The following types of partnerships arc 
not valid: 

(I) manual partnership {sharika al-abdan), 
such as the partnership of two porters or other 
workers agreeing to divide their earnings between 
them (N: though this type of partnership is valid in 
the Maliki, Hanjfi.and Hanbali schools); 


iibLi Ok-k-*Vi *s\ — m\j klh.9 

l 5J-> Of IS 

0 * ii * * i 

\ j jS* ji S j _ 

UjU-lj 

. (ZLUhMj 

' * • 
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(2) well-known partner partnership (sharika 
al-wujuh) (n: such as of two individuals who put 
up no capital, but have good reputations among 
people which create confidence and enable them 
to purchase trade goods for deferred payment, the 
profits from the sale of which they agree to divide 
between them (Mughni al-muhtaj i7 a nia'rifa 
ma'ani alfaz al-Minhaj (y73), 2.212)), 


jLjL "V (^LJk ,L'p ) 
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(3) and comprehensive partnership (s-harika 
al-mufavvada) (n: an agreement by which the 
partners share whatever they each earn from their 
respective (A: separate) funds and labor, mutu¬ 
ally covering the financial liabilities incurred by 
either (ibid., 2.212)). 

a 

1 ■»$’ ■» i lij&i j' 1 >> 

Q * ' W * r 

/r 

■T’ 

k'17.0 COMMISSIONING ANOTHER TO 

DO SOMETHING (WAKALA) 

(n: Given persons X (al-muwakkil) and Y (aJ- 
wak.il) (A: where X gives Y an article to sell for 
him. This section deals with commissioning others 
to carry out such requests, which have four inte¬ 
grals: 

(a) X: 

kI7.U 

U*J :o> 

^ : y (JAM 

sjl *1S J f -tt-d _L_i \ 

' UJ j\ 1$) flsL* jLi*b . d 

k js>h 

(b) Y; 


(c) the act that ts being commissioned (al- 
muwakkal fihi); 


(d) and the words by which X commissions Y 
to do it).) 


kl7 J It is a necessary condition that both X and 

Y have full right to perform the act being commis¬ 
sioned, though it is permissible to commission a 
child to let people into one's house or take a gift to 
someone. 

ja>u k1 7 . i 

• * , . J ■ .. • . ■ c 

*Jl Sj* W-3 Lj_Ss> ,j! 

J 0>VI J Jt-fll 1 illSj 
.J_*> ^ -J^b] jl-dl 

THINGS ONE MAY COMMISSION OTHERS TO DO 


k 17.2 X may commission Y: 

(1) to conclude contracts on X's behalf (O: 
such as a sale, gift, putting up collateral, conduct¬ 
ing a marriage contract, guaranteeing payment, or 
transferring a debt); 

jjJUJi ji kl7.2 

ct ♦ j ^ ^ ) 

(2) to cancel contracts on X's behalf (O: such 
as cancelling a sale or returning defective mer¬ 
chandise); 
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(3) to conduct X’s divorce; 

(4) io make claims (A: by lawsuit against 
others, as lawyers do); 

(5) to ensure fulfillment of established 
claims (Q: from whoever owes them to X, after 
they have been established by proof); 

Cj J 1 * i ^ Ju r ^ j Lj]j l ft - U 

y ti IIS' It ..,Jb 

ja -Ji- jL} .UJb 

—jJJ.j 

. viLU 1 

(6) or to take, possession of something that is 
free to take, such as wild game, pasturage, or 
water (0: by Y conveying it from land which X is 
permitted to take it from, since this is a way of 
gaining property just as sale is). 


k 17.3 It is not permissible for Y to undertake 
obligations of worship that X owes Allah Most 
High, except for: 

(1) distributing zakat to deserving recipients 
(O: or giving food or alms as an expiation, or vol¬ 
untary charity); 

(2) performing hajj (O; or ‘umra, which 
anothe r may perform on the behalf of an invalid or 
a deceased person); 

jii ^ LpJ isJJi \ \ « ij k 17 . 3 

ilS’yll jJl> V) — & oJlS* 

JXy I 1 £-**1 *-*4 o^LaSsJIj) 

j* M ^ , i *— 

■ -J*3 

(3) and slaughtering sacrifices (dis: 
]12.6(end), jl4,3). 


k!7.4 It is permissible to commission Y to per¬ 
form an obligation (O: to Allah) that consists of 
inflicting a prescribed legal penalty (hadd) (O: 
such as the penalties for the crimes of accusing 
another of adultery without proof {def: ol3), 
adultery, or drinking), but is not permissible to 
commission Y to establish that such an obligation 
exists (0: such as by X telling Y, k i commission 
you to affirm [A: in court, by Y submitting X’s tes¬ 
timony] that So-and-so has committed adulten 
or '‘that So-and-so has drunk wine"). 

^i) ijj-(-CJi j^) j k 17.4 

j fa (j—■^ k-5j j -u- 

2 y ** 1 «jlj • * 1 1J j) | j jo oLjLl^ 1 

o* ^ aJL* J JtlSj : 

kl7.? It is a necessary condition for the validity 
of X's commissioning Y that there be: 

JijlH? k L 7.3 

JSj-Jl > JLUl> 

(a) a spoken proposal (0; indicating X's 
wish for Y to handle some matter for him) that 
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does not restrict the (A: fact of there being a) com¬ 
mission by giving conditions under which the 
commission takes effect (0: such assaying, “If So- 
and-so comes, 1 hereby commission you/’ which is 
invalid) (A: but rather, a valid commission must 
be) such as saying, “1 commission you,” or “Sell 
this garment for me 77 ; 

w <-a, CX-*! 5 j l 

^ i) •! 1 1 -Ilk A-r J1 ■ ‘1 tLC^S ( .1 , 

jl -h-JJLj (Uj \S pi 

(b) and an acceptance (0: by Y. whether this 
be) in word or deed, i.e. by Y simply doing what 
he has been asked to. It is not necessary that his 
acceptance take place immediately. 


k!7.6 When X validly commissions Y to do 
something, X may include stipulations about how 
it is to be carried out, such as saying, “I commis¬ 
sion you, but don’t sell it till after a month.” (A; 
The previous ruling prohibits stipulations restrict¬ 
ing the fact of Y being commissioned, while here 

X has already commissioned Y and his stipula¬ 
tions merely govern how Y is to do it.) (O: A tem¬ 
porary commission, such as saying, “I commission 
you for one month,” is also valid.) 

iji k 17.6 

. (a j, ji 

kl 7.7 Y may not commission another to perform 
what X has commissioned Y to do unless X cither 
gives Y permission to commission another, or Y 
cannot undertake the task (O: because he is 
unable to, or it does not befit him) or is incapable 
of it because it is too much (A; for a single person 
to perform). 

^ k J 7.7 
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THE AGENT’S DISCRETIONARY POWERS 


kl7.8 Y is not entitled to sell an article (A: he 
has been comissioned to sell) to himself or his 
underage son, nor (O: is it valid) to sell it: 

(1) for less than the current price of similar 
articles; 

^ «i j i d 1 j k!7.8 

gti v' Jwa*) _ r A-^a)S 

Vi jjX (<-J 

^ ‘J Si] yUi xj* Vj 

{2 ) for de fe rre d p ay me n t; 


(3) or for other than the type of money used 
locally; 
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kl7.9 


Trade 


though Y may do these (O: (i), (2), or (3)) if X 
grants him permission to. 




k!7.9 Y’s sale of the commissioned article is not 
valid when X specifics the type of funds he wants 
as its price, but Y sells it for a different type, such 
as when Xsays, “Sell it lor a thousand dirhams.” 
but Y sells it for a thousand dinars. But Y’s selling 
it is valid if X specifies the amount he wants and Y 
sells it for more, provided the type of funds is the 
same, as when X says. “Sell it fora thousand,' 1 but 
Y sells it tor two thousand—unless X has specific 
cally prohibited this (O: in which case the sale 
would not be valid, as it contravenes X's commis- 
sion). 


d >-h k!7.9 

: ||iJU*? 

. jLio —3 

fcJ-4 i JL s ^ 

‘ ^ ^ it if] jjjL 


k!7. U) If X commissions Y to “buy such and such 
a thing for a hundred/' but Y buys one worth a 
hundred for less than a hundred, then the pur¬ 
chase is valid. But if Y buys one lor tw : o hundred 
that is worth two hundred (A: when X has com¬ 
missioned him to buy one for a hundred), then the 
purchase is not valid. If X tells Y, “Buy a sheep 
with this dinar/’ (O: and describes it in type and so 
forth, since without such a description, the com¬ 
mission would not be valid), but Y buys two sheep 
{A: with that dinar) of which each one is worth a 
dinar, then the purchase is valid and both sheep 
belong to X, though if the sheep aTe not each 
worth a dinar, then the purchase is not valid. 


: Jli^ k!7.10 

31.? . iilfl Ojjj , b 

j ^ ^ U 

^ : dli i \j . [(i-JL-Jt J* 

& 

Js> uU 5i^au i sLi 1 ±$J 

js ^ * j 

jLJ ^ JJ bh-ST, IjUo 

. ^ tjbj^ oJ>-h j JS 


k 17.11 When X commissions Y to sell something 
to a particular person, it is not permissible (O: or 
valid) for Y to sell it to another. 


4 \ J—j 'J £ ; JU jlj k 17.1 1 
• ( ^ 2i 4*) r* °s^ 


kl7.I2 When X tells Y, “Buy this [A: particular! 
garment,” and Y buys it andX finds it is defective, 
then Y may return it for a refund (O: and so may 
X, since he is its owner). But when X merely tells 
Y to “buy a garment” (O: without further restric¬ 
tion), then it is not permissible for Y to buy a 
defective one (O: because the lack of further 
restrictions is understood to mean being free of 
defects, and if Y buys a defective one, the pur¬ 
chase is invalid). 


■ : jii *j\j kl7,12 

JJjlT JSj-JJj) i,J1 (LfjU J) 
(4Ublj) ji\ :ji . (J^Ud 1 : 

> ' 

Ji J—oV) 

. (JtL j-iJU »l jLi\ 1& 
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Commissioning Another to Do Something (Wakala) 


k 17.13 


kl7.13 It is a necessary condition that the thing Y 
is being commissioned lo do is determinatcly 
known (O: to X and Y) in some respects. Thus, if 

X says, T commission you to sell my property and 
conduct the divorce of my wives,” his commission 
is valid, though if he merely commissions Y to 
“handle everything, large ot small,' 1 or “all of my 
affairs/' it is not valid. 

j jS b'^ij k 17.13 
; jli Ui ^ <U*J) UjU* 

hsts JJ ci_dsr> 

J4? ; jl ■, ‘ j 

f* ■ aSj*A JS u** : J* 

kl7.14 Y s responsibility in a commission is that 
of someone who has been given a trust (0; since 
he represents X, and his possession of the article is 
like X‘s), meaning that if (O: X's) property is 
destroyed without negligence while in Y's posses¬ 
sion, Y docs not have to pay for it. (0: But when 

Y is to blame and negligent, as when he uses the 
article himself or keeps it in a place lacking the 
normal precautions for safeguarding similar ar¬ 
ticles, then he must pay for its loss, as with any 
trust.) 

*)}) iiLd i Lbj kl7,14 

Uj ( s Jw' OjISo jp! _g>i 

, . „ J ■ t > t 

A>y bp) <-^oj V 

. (*L*Vl s'*—* 

1 kl7.15 Y's word (dis: k8.2) is accepted over X's 
when there is a dispute: 

(1) concerning the commissioned article's 
destruction: 

(2) as to whether the article was or was not 
returned to X; 

J5>lj) 6*u)\ j k 17.15 

3 j J J* J) ij-Hj (<—■> 

■"J (a_JL& ^_5"b—~Jl 

(V J) J* (^ 

olI ^ *—ly 

(3) or whether Y betrayed his trust. 


kl7.16 Hither X or Y may cancel the commission 
at any time. If X relieves Y of his commission, but 

Y does not learn of this and performs it, then what 
he has done is not legally binding or effective (O: 
because he did not have the right to handle the 
matter). 

. \ c, /. .i Jj-nJjj k 17.2 6 

J-**-* 11 d j* j!) dp 

CJJU 

k 17. 27 The commission is cancelled when X or Y 
dies, loses his sanity, or loses consciousness (Ar. 
ughmiya ‘alayhi, i.e. through other than falling 
asleep ) , 

* 

oU Jbk!7.I7 

» ■ . ;« „■ ; ’■ 
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k!8.0 


Trade 


kl8.0 DEPOSITS FOR SAFEKEEPING 
(WADPA) 

(n: Given persons P (al-mudP) and Q (al- 
wadi k ) (A: where P deposits an article with 0 for 
safekeeping until such time as P should want it 
back. Such deposits have four integrals: 

(a) the article (al-wadi'a); 

(b) the verbal agreement; 

(c) P; 


4*0^1 k 18.0 
U*J J_: o) 

XI* JL*y gijj 

in.; ji 

s, AaaJ! 12 -iujjJI 'yji ' iLS’jl 


k_J> U^ 

^ J-sSjJ 1 j* ^ ji ^ 

. V} ni 


(d) and 0)0 


(O: The appropriateness of mentioning 
deposits for safekeeping after having discussed 
commissioning others is plain, namely that both 
the person commissioned and the person with 
whom something is deposited arc bearers of a 
trust, and do not pay for the loss or destruction of 
the article in their care unless the destruction is the 
result of their wrongdoing (A: or remissness in 
taking normal precautions).) 


kI8.1 Deposits for safekeeping arc only valid 
when both P and O have full right to handle their 
own property. 

Thus, if a child or a foolhardy person (def; 
kl3,l(A:)) deposits something for safekeeping 
with an adult, he should not accept it. If he does, 
then he is responsible for it (O: and must cover the 
cost if it is destroyed) and is not free of the respon¬ 
sibility until he returns it to the child's guardian. 
He is not free of the responsibility if he merely 
returns it to the child. 

If an adult deposits something for safekeep¬ 
ing with a child (A: or other person without full 
disposal over their affairs), then the child is not 
responsible if the article is destroyed through neg¬ 
ligence or otherwise (O: as when an act of God 
befalls it), though if the child destroys the article, 
he is financially responsible for it. 


^ k!8,l 

t A . ‘ 

y -ari l l>- JlSS- 

• 9 f * J 

OU . *A> L-i wJL 

■■ J t,.] ^ ~, . 

C\A .,.*7 Ljh^ 

Ji Q $ £ 

* « I. k. 'jli ^ \ ^ 

** & fc^ 1 -1* r 1 


o jJ* j\ j-*A 


f . ,ai a _ j 

. 41 ajUjI o]j , ,/ir 


kl8.2 It is unlawful for Q to accept a deposit for 
safekeeping when he is not able to protect it. It is 
offensive for him to accept it if he is able to protect 


]1 la ia» ,£■ k l 8,2 

4 m , 

jJL-L jsJ jju j \ j 
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Deposits for Safekeeping (Wadi 4 a) 


k!8J 


it but cannot trust himself and fears he may betray 
the responsibility. But if he can trust himself, it is 
desirable and praiseworthy for him to accept it. 


. La-L^-I <5 u jS <j jl 



k 18.3 If 0 accepts a deposit for safekeeping, he 
is obliged to keep it in a place meeting the normal 
specifications for safeguarding similar articles (A; 
for his town and times) (O: which varies according 
to the nature of the article deposited, as each thing 
has precautions proper to safeguarding it (dtsr 
014.3)), 


^ k 18,3 

J*J) ^ Jj .>- | 

jsj i -,->-1 

)r- 


k 18,4 If Q plans to travel or fears he may die, he 
must return the deposited article to P. If 0 cannot 
find P or someone commissioned by P (A: to man¬ 
age P’s affairs), then he must deliver it to the 
Islamic magistrate (A; to keep for P), If there is 
none, O leaves it with a trustworthy person {O: 
and he is not obliged to delay his trip), though if he 
deposits the article with a trustworthy person 
when there is an Islamic magistrate, he is still 
financially responsible for it. 

If 0 fails to take the above measures (A: of 
returning it to the owner or next most appropri¬ 
ate person available) and he dies without having 
provided in his will for returning the article, or he 
travels with it, then he is financially responsible 
for it. unless he dies suddenly, or looting or fire 
breaks out in the city, and he travels with it 
because of being unable to give it to any of the 
above persons 


jj -)! jji JU kl8.4 

■ . - 

Oji—JU- 

- ^5 1^*1—» ffi 

Vj) fo uli 

, , \ t t * m *• 

, jp 

^ t % 1 * f. r * ^ A . “ * - 

j\ , I $.<*..? I—^ JL 

p4* Oiy J* £— 

• ,. L 1J } ■ l —rf 


kl8.5 Whenever P asks for the deposited article, 
O is obliged to return it by allowing P to take it (O; 
he. by relinquishing possession of it, though this 
does not mean he has Co transport it to P). 


^JuL-JiLnOt^ k!8,S 

^ ) Cj w^J “• ) 

•Ji {fjt ul» ^1) 

■ (d <*‘jb ^il 


kl8.6 Q is financially responsible for the depos¬ 
ited article if: 


jU kl8.6 

j\ Xt jL* 


(I) without excuse, he delays allowing P to 
take it; 


(2) he deposits the article for safekeeping 
with a third party, without having had to travel 
and w ? hen there was no need; 
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Trade 


(3) he mixes the deposited property with his 
own property or with some of P’s other property 
such that the deposited property is no longer dis¬ 
tinguishable from what it has been mixed with (O: 
as opposed to when the deposited property can be 
easily distinguished and has not depredated as a 


U ''J jo j - oJl 

■4* **t*jl l ***+*■ >t~' >*! 

gl*> « 7 .J jI (iiUll 

o^l) ^-U ^ *ji2j jyd’ 


result of being mixed); 


w< i Lfla&v y (3JL> iJl* 


(4) he takes the article out of the place of 
safekeeping to use,.even if he did not use it (O; 
because merely taking it out with such an inten¬ 
tion is a betrayal of his trust); 


; viiiC-dl d Jli j\ L-ft-j y ojj 

I 

nJ 1 ) ^ ^ 

’ B t , L C 

lfi»jy j (Oj^l lw> jyjl y 1*1 
J_lfl J> £-+ajj. Jj) 

^ ^ y jyj< 


(5) he does not keep it in a place meeting the 
normal specifications for safeguarding similar 
articles; 


. (Olw> 


(6) or if P has told him, "Keep it in such and 
such a particular place for safeguarding.” hut he 
instead puts it in a different place less protected 
(O: than the one P indicated), even when this sec¬ 
ond place meets the normal specifications for 
safeguarding similar articles (O: though if Q puts 
it in a different place with protection equal or 
superior to the place P has indicated, Q is not 
responsible for it). 


k!8,7 Hither party may cancel the deposit for . iti. J£Jj k!8.7 

safekeeping agreement at any time. The agree- y *] ^ -j oU ^ 
ment is also annulled when either party dies, loses 
his sanity, or loses consciousness (At. ughmiya 
‘alayhi, i.e. through other than falling asleep). 


k 18.8 Q s responsibility in accepting a deposit 
for safekeeping is that of someone who has been 
given a trust (O: meaning that his claims when he 
swears an oath (N: and neither side has proof (dis: 
k8,2)) are accepted, as he is a trustee). His word is 
accepted over P’s when there are disputes about: 

(J) whether the deposit for safekeeping was 
actually made (O: When P claims that it was); 


JIaJI V|)] k 18.8 

W Ji-WW) *Uw*l 

bj) ^ 

bi) y iy \ ^ y (euuji 

■ • . & *■ * ■ ■ < . k w 

U : Jbyj . dy dL*o! 


(2) whether the article was returned to P; 

(3) or whether and how the article was 
destroyed (O: when Q claims it was). 
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Lending Something for Use (‘Ariyya) 


kl9.0 


Thus if Q says/‘You did not deposit anything with % L& J 


me," or il I returned it to you," or "It was 
destroyed without negligence on my part,*' then 
his word is accepted when he swears. 


- y * i 

. C ifc j ; -L jAj 


k]8.9 It is a necessary condition for the validity 
of a deposit for safekeeping that P states it in 
words such as “I entrust it to you to keep,” or “I 
entrust it to you to protect." It is not necessary 
that Q give a spoken reply to this, but is sufficient 
for him to simply accept the article. 


ij_i) J ' i+j k!8.9 


*3 ' . I . . 

'.J ‘dL-ifrai 


J* daij) b 


kl9.0 LENDING SOMETHING FOR 
USE (‘ARIYYA) 

(n: Given persons A (al-muMr) and B (ah 
mustair) (A: where A lends B an article to use 
and return after use. This section discusses such 
loans, which have four integrals: 

(a) the article (aKariyya): 

(b) the verbal agreement, 

(c) A; 


jljJl kl9.0 

- L - i) ' U ‘ A*" - ' l—: °) 

IaAmmJ Lj' J J % wl _L_ j J P I 

Ifri I i* . Jl LjCU*^ I Am* 

Crr^ 1 «—{.A-aJI [j/L-Sj 

1 . t -LaaJI A * . [i 


(d) and B),) 


k!9 1 A’s lending an article for B to use is valid 
if A possesses full disposal over his own property 
and has the lawful right to the article’s use, even if 
he is only renting it (n: though not if someone else 
has lent him the article without giving him permis¬ 
sion to relcnd it, as at k!9.8). 


L, k!9.1 

. 5 j LUL» 


k 19.2 It is permissible to lend anything that can 
he benefited from while the article itself still 
remains (O: such that B gets some use out the arti¬ 
cle. as is usually the case, or else he materially 
gains from it, as when he borrows a sheep for its 
milk or its expected offspring, or borrows a tree 
for its fruit. It is not valid to lend something of no 
lawful benefit such as a musical instrument (dis: 


-. 4 . < * 


^ ^ k 19.2 

I JuLw j>L) * Li, 

jLaxJI ,\a 

1 a j* -LiU jJ KJa L_c- 

"Vj . 2 j I — ]j 

Vj illf aj {j-:** 2jL*l 
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Trade 


r40), or such things as edibles, which do not them¬ 
selves exist after use, since their use consists solely 
m their consumption). (A: The latter would be a 
loan (qard. def: klO) repayable in kind, and hence 
not included in lending jor use.) 


. UJJ, gt&Yt oV 


k!9.3 It is necessary for the validity of lending 
something for use that either A or B state the 
agreement in words. (O: The loan is not valid 
except by either A or B stating it, such as by B 
telling A, “Loan me such and such,” and then A 
giving it to him. The action alone, between A and 
B, is insufficient.) 


,^1) , lLaJk>-1 j* JaiJ jJj k 19.3 

31 J jkj ,jl> 

v ij . aj I V^' 

• j* J*^ 1 


k 19,4 B may then use the article according to the 
permission given. He may: 

(1) do what A has given him permission to; 

(2) or do the equivalent ( O: in respect to the 
wear and tear on the article involved) or some¬ 
thing less, though not if A has forbidden B to do 
other than what he has specifically given him per- 
mission to do. 

If A tells B, “Plant wheat,” (A; on land lent), 
then it is permissible for B to plant barley, though 
not vice versa (O: since wheat is harder on the soil 
than barley), while if A merely permits B toplunt, 
without further restriction, then B may plant 
whatever he washes. 


>i> {uJcLj K19.4 

i> jiUJ I Jb ) aIu j\ o jiUJl 

• j* ^ 'Jj Or** 1 
V _)U- ^ : Jli op 

or*-^ J* j-d> oV) 

: JU op J 

J* J4 ^ b j 

oil bj J) 

t.... i t ■. r j 

[**jy oe 1 oj 




k!9.5 When A permits B to plant an orchard or 
build buildings on property he lends B, but later 
w ants the land back, then: 

(1) if A had stipulated that B would have to 
remove the trees or buildings, then B removes 
them (O: obligatorily, performing what was stipu¬ 
lated, for if B will not, then A may remove them); 

(2) but if A had not stipulated this, then if B 
wishes, he may remove them, though if B does not 
(O: but rather chooses to keep them there), then 
A has a choice between leaving them on the land 
for rent (O: from B lor the land), or else removing 


■j:ji ;Jti J].j kl9.5 

jp {L_*J Jj-t iJl ) LJrj p 

*a1s bjJj (Ji) jl5 
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The Return of Wrongfully Taken Property (Ghasb) 


k20.0 


them (O: the trees or buildings) and being obliged 
to pay B a compensation for the loss of value (O: 
to the trees (A; or buildings)) caused by removal. 

A is entitled to take back the article lent at 
any time he wishes. 


'il; ^ us* {jK’Jh 
U I 4 J £>» *J> ''l a!\> U >} u jl 


kl9.6 B is financially liable for the article lent 
(N: even if it is destroyed by an act of God). If it is 
destroyed while B is using it for other than what A 
gave him permission to do with it % even if not 
through B’s negligence, then B is responsible to A 
for the article’s value (A: at the market price cur¬ 
rent for similar articles on) the day of its destruc¬ 
tion (O; and he may either replace it or pay A 
for it). 

But if the loaned article wears out through 
being used in the way that A gave permission to 
use it, then B is not financially responsible tor it 
(N: as when B bonows a garment to wear which 
becomes worn out through use alone). 


’£) i*jUJlj k 19.6 

Ll^Jb jU . ^ <Lj i_sl* 

Jftj jAj 'Jj 4. ■! ^1 ^ m .. l 

w U . ~ M ^ V ^y- j CwwJl ‘yD^j 

.(WJ 

t, i » - * 

pj -J-j 0 j! 1, «o j 1 1 oti 

_yL> wjj Lr / **--I .a I 


k 19.7 B is responsible for the measures entailed 
in returning the article to A. 


k!9.7 


kl9.8 B may not loan (O: the article lent to him) 
to a third party (O: w ithout permission). 


kl9.8 

. ji A^Jl 


* 


k20.0 THE RETURN OF WRONGFULLY 
TAKEN PROPERTY (GHASB) 

( O: Taking another’s property is an enormity 
(dis: P20), the scriptural basis for its prohibition 
being Koranic verses such as the word of Allah 
Most High, 

“Do not consume each other’s property 
through falsehood” (Koran 2:188)/) 

(n: Given personsX and Y (A: where X takes 
an article belonging to Y This section presents the 
details of X’s obligation (dis: p77,3) to restore Y 
his property),) 


L-^OAil k'20.0 

" t . 
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k20.i Wrongfully taking (ghasb) means to 
appropriate what is another's right (O: even if this 
consists of the right to use something, such as forc¬ 
ing someone sitting in a mosque or marketplace to 
get up from his place) unjustly. 


k20J 

jh] kua* y 


k20.2 When X wrongfully takes anything of 
value from V, even if the value is inconsiderable, 
he is obliged to return it unless this involves 
destruction to life or lawful property, as when X 
takes a plank and nails it over a leak in the hull of 
a ship at sea that is bearing others’ property or 
worthy people or animals (N: meaning those not 
obligatory to kill (def: e!2.8(0:))}. 


JJj KmJ dJ 


k2f),2 


r- J** 


j* fV-- ^ f- ^ •r*—* 
jlj**" jl JU Jl 

-( s -r'*?L Yl* ‘ £) 


k20J If the article taken is destroyed while in 
X’s possession or X himself destroys it, then: 

(1) if it was fungible (mithli, a homogeneous 
commodity transacted by weight or measure, an 
equal amount of which precisely supplies the place 
of another), then X is financially responsible for 
replacing it with an equal amount, fungible mean¬ 
ing that which is measured by volume or weight, 
and which can be validly sold in advance (def: 
k9.2(b,d,f,g)) such as grain, gold or silver, and so 
forth, while nonfungible (mutaqawwim, com¬ 
modities appraised and transacted as particular 
pieces of merchandise) means everything else, 
such as livestock and articles of heterogeneous 
composition, like meat pastry, and so forth; 

(2) if the article was fungible (mithli) but it is 
no longer possible for X to obtain an equal 
amount to return to Y, then X owes Y its value, 
which is reckoned at its highest market value be¬ 
tween the time X seized it and the time of its sub¬ 
sequent unavailability; 

(3) but if the article was nonfungible 
(mutaqawwim), X owes Y its highest market 
value during the interval between X’s taking it and 
the time of its destruction. 


eU 


•rf 




oti k20,3 
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(N: The foregoing apply to when X has 
appropriated a physical article or commodity 
(‘ayn). As for when he has wrongfully appro- 


430 




www.islamicbulletin.com 


The Return of Wrongfully Taken Property (Ghasb) 


k20.4 


priated the use of something, the obligation 
consists of repaying Y the cost of renting a similar 
article for a similar amount of time.) 




k2U,4 X's word (O: provided he swears an oath 
(N; and neither side has proof (dis: k8.2))> is 
accepted over Y J s when there is a dispute about 
the destroyed article's value (O: when both agree 
that it has been destroyed) or about its destruction 
(A: as to when it occurred, for example). But Y’s 
word is accepted over X*s when there is a dispute 
about whether or not X returned the article to Y. 


^1)4^11 jjj ^ k20.4 

(osJj jlj- 


k2(),5 If the property returned by X is materially 
diminished or has depreciated in value because of 
some new defect, or both, then X is obliged to pay 
Y compensation for the loss of value (O: while still 
being obliged to return the rest). 

But if the article has diminished in value 
solely because its market price is now less, then X 
is not required to pay anything. 


jf jfj k20.5 


• J* 
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C — At U jlj 


k2(l,6 If the article possesses a utility (O: mean¬ 
ing a rentable utility, as a house docs), then X 
owes Y its rent for the period that X had it, no 
matter whether he used it or not. 


A m,k\* «J oJtST J k20.6 
^ 4-UiJ Cy-^4 (jLli - 

UUa, of Sfj fj j$A 
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k20.7 Anyone who obtains the wrongfully 
appropriated article from X, or subsequently 
obtains it from the person who got it from X, and 
so forth, on down, is financially responsible (def: 
k2(J.2-6) to Y for it, no matter whether such a per¬ 
son knows of its having been wrongfully appro¬ 
priated or not. 


-v jU i —sj * j-Sj k20.7 


k20 8 (N: Given persons X, Y, and Z, where X 
has wrongfully taken something from Y, and then 
Z obtains it from X. This ruling describes the com¬ 
pensation due to Y when the article has been dam¬ 
aged or destroyed in Z’s possession.) 

Y is entitled to demand restoration or pay¬ 
ment for the loss or depreciation of the article 
from either X or Z. The obligation to cover this 


JjVi jliT 4LJL..JJ3 k20.8 

1 - • * a 

^jA 4... 
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becomes Z’s own financial liability—meaning that 
if V asks Z tor compensation. Z ma\ not in turn 
demand it from X; though if Y asks X for it, X may 
it turn demand it from Z—in the following cases: 

(1J when Z obtained it knowing that it had 
been wrongfully appropriated, 


l _ r *j aUL>- j- — iJU- JkJl 
vjIp jlw Jj 

y (*** j?_ r—‘ 

ii ( j-Sc J 

ij| ^ ^ jLali ^1 o'&Y 


{2) when Z obtained it not knowing that it 
had been wrongfully appropriated, but the means 
by which Z obtained it would have made him 
financially responsible for its destruction anyway, 
as when Z himself wrongfully appropriated it or 
borrowed it for use (def: kl9) from X. (O: Zis also 
financially liable if he bought it from X); 


jji\ ^ jij JjVi 

yj] J* J) *4* ^ 

- - - w 

-U V) yla' T J*j A-.) 

j\ 

J* r> ’M J/* 

- . t * ■ * 

-Lb** j I 4^4L-i 


(3) or when Z obtained it not knowing it had 
been wrongfully taken, and the means by which he 
got it from X would not otherwise have made him 
responsible for its destruction except for the fact 
that he himself precipitated its destruction (A: as 
when X deposits it with Z for safekeeping and Z 


i r L -“ J*y lW s/* 

<V-I wto 1 jij iy-lf 4r-*yJ ^ * J 

3jLj * 


destroys it). 


* 


k21.0 PREEMPTING THE SAIT OF 
A CO-OWNER’S SHARE TO 
ANOTHER (SHUF‘A) 

(n: Given P, 0, and R (A: where P and O 
each own pan of some dividable piece of real 
estate, and P sells his part to R, a third party. In 
such a case. 0 can legally force R to sell the part to 
him by right of preemption (N: whose purpose is 
to prevent the harm to O that would result if R 
were to subsequently go to the Islamic magistrate 
and demand that the property be divided to distin¬ 
guish his property from Q 5 s)).) 


UaJJl k2l .0 

•V j ■ JJU* : o) 

^ : t) 

J* *j*r ^L. J -c-iJ 

• oi s? £-7^ 

' > 

1 -*i j j&i di -y*, 

X £yij* 

_>J» L$JaJLsj ; £) 

wJL J a> jSj .j j— i 1 y Jw-xhj 

y* >=r 

((0^ ^ 


k2l.l Preemption is only legally binding; 

(a) on a portion of real estate (A: that 
belonged to P and O) which can be divided with¬ 
out loss of value; 


s Eji 

bl i-.-»_LJl [_<>_: 

* >maf 

U.ULi 


k21.1 



(b) when P has sold his part (A: to R) for 
recompense. 
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In such a case, 0 may preempt its being sold 
to R by buying R’s share for the price that P and R 
agreed on. If there arc several co-owners in place 
of 0, they each buy a part of the share proportion¬ 
ate to the percentage of the whole property they 
respectively ow n. 

(A: If there is disagreement between the par¬ 
ties as to how much P sold it to R for. and there is 
no proof, then) R is the one to say (A: when he 
swears (def: kS.2)) how much the price of the part 
w'as. 

1 ’ t l • ■ a 

Jy JyJlj . JJLdl -Jlp 

' vr* j 

k 21.2 11 is a necessary condition for t he preemp¬ 
tive sale that 0 effect it with words such as lk l 
hereby appropriate this property by preemption/’ 

It is also necessary that Q give R the price, 
that R agree to let 0 pay it later, or that the 
Islamic magistrate rule that 0 may buy the prop¬ 
erty by preemption; in any of which cases 0 takes 
possession of it. 

If R paid P w r ith something fungible {mithli, 
def: k2(l.3{I)), then Q must pay R an equal 
amount. If R paid with something nonfungible. 
then 0 must pay its value (A: in the marketplace 
on) the day of the sale, 

!/ vV/j k21.2 

Uj cJJi >■' 

at— |frJ >—* 

aJ » . j *Jl io ^ 4J Jsj 

aJjC L* jli' mJL 

Jb* <u«S LL* ^ 

■ ^4 ^ 

k 2 1.3 There is no preemption if: 

_aJi siuji uli k21.3 

(1) the property is divided (N: already, by 
boundary markers or similar); 

til 

1 ' € f 

5— ^ j —^ J Jr H 

(2) the building and trees on the land are sold 
separately from it; 

7J j JJ p-U* l* ji ^ n 

. <ui 4^ui 

(3) the property cannot be divided without 
eliminating its usefulness (non-k21,1(a)), such as 
a cistern or a narrow' walkway; 


{4) R acquired it without paying a price for 
it, as when it has been given to him as a gift; 


(5) or if R bought it with a price whose 
amount was not known (A: such as 4i for this pile of 
silveT you see”). 

- 
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k21.4 It the building and trees have been sold 
with the land (A; for one price), then Q also takes 
them as part of the land he preempts. 


k21.5 Preemption must occur immediately (A: 
upon CT$ learning of P's having, sold the property 
to R). When O learns of it. he must preempt at 
once (def: f4.5). (f he delays without excuse, he no 
longer has the right to preempt, unless R bought 
the property from P for postponed payment, in 
which ease O has a choice between buying it at 
once, or waiting until payment is due and then 
buying it. 

If 0 learns of the sale while ill. Or being 
detained, he must commission someone (def: k!7) 
to preempt for him. If he does not, he loses the 
right to preempt, unless he was unable to commis¬ 
sion someone, or the person w f ho informed him of 
the sale was a child or someone unreliable, or he 
was informed of it w'hile travelling and then 
started returning in order to preempt; in all of 
which cases he may still preempt. 


k21.6 If R has built, or planted trees (A: before 
Q could preempt), then Q has a choice between 
paying R the value of the new buildings (A: or 
trees) and taking possession of them, or else 
removing them and paying R for the loss of value 
(A: to them as a result of being removed). 

if R has given away the part of the property 
(A: that he bought from P), made it a charitable 
endowment (waqf, def: k30), sold it, or returned it 
to P because of a defect, then Q may annul any of 
these transactions that R has effected. 

O also has the right to take the property from 
the person who bought it from R. by paying this 
person the amount for which he bought it. 


k21.7 If O dies (A: before he is able to preempt), 
his heirs can preempt. If some of them decline to 
do so, the rest of the heirs may still preempt the 
entire portion, or may relinquish the right to 
preempt any of it. 


£? k2L4 

* m r ■ f , 

1 


<4* bli J>^ll k2l .5 

j** % j-±\ Ott oL-Jl ji* 4 
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j* 1 ./ yj _rj • 

w Ui- ^ Op . JS'jji J 
J-* J t J j-a il 0 t l j\ jp 

J ’jJ.) j\ 


j i j i ’ ■ a ’ j J j k21.6 

aLJ-J ^ Jt'. »—■ 

, j-i^,1 S’j 

J 'j* ailil jlj 
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k21.7 
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k22.0 FINANCING A PROFIT-SHARING 
VENTURE (QIRAD) 

(n: Given persons X (al-malik) and Y (al- 
amil) (A: where X gives Y a sum of money for Y 
to do business with, on the basis that X will take a 
percentage of the profits. Such ventures have six 
integrals: 

(a) X; 

(b) Y; 

(c) the work performed by Y; 

(d) the profit (n: divided between them at a 
given percentage); 

(e) the spoken form; 

(f) and the venture's capital (n: which is put 
up by X)).) 

k22T Financing a profit-sharing venture (qirad) 
means for X to give Y money with which to trade, 
the profits to be shared between them. (O: It is not 
valid to finance such a venture on the basis that a 
third party gets any of the profit.) 

It is only valid when both parties have full 
right to manage their own property. It also 
requires that there he: 

(a) a spoken proposal (O: by X, such as “1 
finance you,” or k T engage you,’' or ‘'Take these 
dirhams [N: as a trade loan]”); 

(b) an acceptance (O: by Y in words. It is 
insufficient for him to begin working without say¬ 
ing anything); 

and that the invested capital be: 

(c) money (lit, “gold or silver" (A: money 
taking their place in these rulings)); 

(d) of known amount; 

(e) physically existent (A: i.e. it can be seen 
and handled, not merely a debt or financial obliga¬ 
tion to be collected); 


^>1^1 k22.0 
J J-jl-j : o) 

yoJ JUJl y J\ Xj £»X 

A—,.. -Xi j ,Xs*-L Ki j 

^ jJ I 

^ k ..CiJU-Jl 

. ((k 


( cUL<Ji) x j \ j* k22.) 
s ->4r! ^ j—*J) J->j 

& . t i * 

J'l ^ •* j « ; 1 _^il J 

. ( Uv* j?*J> 

r g -jX?r j* 

■■U-iL J i ^ j}) 

< * 

■>*) f(W jLa* ; r) 


J— 'fLSt'to 
UM_>] LUL* JUJl 
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(f) delivered to Y (O; it is not valid to finance 
a profit-sharing venture on condition that the 
funds be held by someone other than Y, such as X 
holding them and paying for what Y buys, since Y 
might not find X when he needs him); 

©Jc*j 'll 4)4^1 t La 

(g) (A: and that Y be given the funds) in 
return for (A: X’s receiving) a known fraction of 
the entire profit, such as a half or a third. 

dLJi ^ it j* x r^-j 
> .jl *ifj CjJLJl 

Financing a profit-sharing venture is not valid 
when: 

CJJ jt5) 

V A* 4jV J ji ijJj’ "Vj (, — [ 

(1) (non-{c) above) the capital put up con¬ 
sists of commodities; 

Vl < 

T C > V ' 

J* X & £ Jl Jl X 

. u u*j eriiuJi ji (^j^) 

(2) (non-{f)) X holds the funds; 


(3) (non-(g)) it is stipulated that either X or 

V be specifically entitled to the profits from a cer- 
tain part of the business {O: such as saying, “You 
get the profits from the clothing, and 1 get the 
profits from the livestock’ ? ); 


(4) (non-(g)) either X or Y is guaranteed (N: 
for example) ten dirhams of the profit (O: since 
they might not make more than ten, in which case 
the second partner would get nothing) (A: rather, 
they must specify the percentage that each will 
take); 


(5) (non-(g)) it is stipulated that one of them 
be entitled to all of the profit; 


(6) or (non-(l')) it is stipulated that X work 
with Y in the business. 


k22.Z Y's role is to conduct business and related 
matters with consideration for their best financial 
advantage and with circumspection. Y may not 
sell at a loss, sell for deferred payment, or travel 
with the capital, and so forth, without X ? s permis¬ 
sion. 

j_j—aJi j —k22.2 

£rr! l f*; 1 wj 

ji.rv. >L_j V/ i_J Vj 

k22.3 The agreement between X and Y is nul¬ 
lified whenever X stipulates (O: something that is 
not obligatory for Y in such ventures, such as) that 

k22.3 
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Y buy wheat, mill it, and bake it; that Y buy yarn, 
weave it, and sell it; that Y not deal except in such 
and such a rare commodity; or that Y deal exclu¬ 
sively with So-and-so. 

- Li 

*-? 1 J ‘ v_ : ■ 

jl ' y* j* ^ 

k22.4 When such an agreement is invalid, the 
transactions Y has conducted are valid, and Y is 
paid the wages that are usual for such work, unless 

X had stipulated, “l get all the profits," in which 
case he takes all of it and Y gets nothing (O: since 
he w r orked without expecting anything). 

k22.4 

4 

wULgJj ^ 

jisgjn iuuijy 

J ^^ w uuii 

I k22.5 When either X or Y cancels the agree¬ 
ment, loses his sanity, or loses consciousness (A r. 
ughmiya ‘alayhi, i.e. through other than falling 
asleep), ihen the agreement is annulled and Y is 
obliged to liquidate the holdings (A: by changing 
them back into funds). 

k22.5 

} r . • t 

. JUJl J J 

k22.6 (A; When neither party has proof,) Y's 
, word (O: if he swears (dis: k8.2)) is accepted over 
X’s when there are disputes; 

( *-<■ : j ) LabJl J jS J jL k22.b 

> f * 

y-Ju Li sj Jj JU1 w -l j j: 

. 

(1) concerning the amount of capital origi¬ 
nally put up; 


(2) as to whether or not the capital was 
restored to X; 


(3) concerning the destruction of the hold* 

ings; 


(4) or as to whether Y betrayed his trust. 


k22.7 If X and Y dispute as to how much of the 
profit was stipulated (O: as Y's share, as when for 
example Y says, "You stipulated half for me,” 
and X replies, 'To the contrary, it was one- 
third 1 '), then each party swears an oath supporting 
his own claim (O: and when they have sworn, X 
gets all the profit, and Y receives the wages cus¬ 
tomary for the work he did). 

J ji j k22.7 

J ^4 JU j£ 

(>L^ cJUJl y JiJL-Jl jUi , ;■ rt-ll 
^ 4 1 kilL^; b] •) Liiuk; 

. (U JUI ijA >LJlj *iUU> 

k22.8 Y does not own his share of the profit until 
the venture's final division. (O; His possession of 

^ ^ ^ Vj k22.8 

j] .ill. V) >»-i ^J 1 
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it is only finalized by dividing the profits when the 
holdings are liquidated and the agreement is ter¬ 
minated.) 


n —ij J-UJl 


a ■> ■ 'L 


• i 


* 


k23.0 WATERING GRAPES OR 
DATES FOR PART OF THE CROP 


SL51—gJl k23.0 


* /TiJ jr*J w»ly rwu J k 23,1 

v L* ^ If < - L ^- £-*_>_> sir* 

■ A* A^J 4^ tL T J-*^ 1 ^ AUU\ * y^3 JrA*- foL- 

p jli . lp»-J Uaj^-V L>j*^ ilil—Jl jV sIi ir -L* «_JJ W ■. ^ its \ A, A- '-j 

. | \a aA* j>■ i wj ^t^jL 


* 


k24.0 SHARECROPPING (MUZARA^A) k24.0 

(n: Sharecropping means to farm someone’s land for a share of the harvest. 
In the ShafO school, it is not permissible or valid except on strips of land between 
date groves under certain conditions, such as: 

(a) that the landowner provide the seed; 

(b) that it be unfeasible to separate working the trees from working the 
ground; 


(c) and that the sharecropper be currently working the trees also, under the 
above (k23) arrangement. 


1 his section has been left in Arabic below, and rulings from the Hanafi 
school, which permits sharecropping, have been added by the translator.) 


J^UJl v» jl aDLJiI ja >LJ1 jCf f t L ^ k24.1 

wjlii j\i ^ St3L—cJJ LaJ aJu* J* jJs jl j Js* ^ ^ cLAL»L L 

^ y! j—sj ^ u' j-i* <Pji vdu 

[~3ijl.. »l l t*_i j^jlp!v<dl jj&u . I■ > ^‘ .1 tiAj V Jj \ AUiL .• 1 d f-f iUL^Jl AaJ <»J-4d ft jL**iL 


k24.2 (Ahmad Ouduri:) Abu Hanifa (Allah 
have mercy on him) holds that sharecropping, for 
one-third or one-fourth of the harvest (or any- 


wi Jli ; k24,2 

CAUL : AJi 
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thing less or more), is invalid, though Aba Yusuf 
and Muhammad (A: the colleagues of Abu 
Hanifa) hold it to be valid. 

Sharecropping, in the view of the latter two, 
is of four types (A: three of them valid and one 
invalid), (n: Given persons X and Y, and the four 
agricultural variables: land, seed, labor, and oxen 
(i.e. the means of plowing):) 

jnj (J& j\ JJl j‘) *-» 

* m 

. l -,mS “J* 

J 1 - * V / J 

jl ; jl 

wrfts" 

. . « 4 

S, M.IS~ oj J • i ** 

j* 1 * jjJb J-^b 

jl j . ojt*- 

( 1 ) X provides the land and seed, and Y pro¬ 
vides the labor and oxen; which is permissible; 

£ j k , 

jj *m ~*^ jK.. :X> 

J jl 1 j klljy-lf J , 

(2) X provides the land, and Y provides the 
labor, oxen, and seed; which is permissible; 

j J* J*] l 

,[U'_ xta/y 

(3) X provides the land, oxen, and seed, and 

Y provides the labor; which is permissible; 


(4) or X provides the land and oxen, and Y 
provides the seed and labor; which is not valid. 


A sharecropping agreement is only valid if 
the period of the agreement is determinately 
specified (lit. "known”), and it requires that the 
total produce be divided between the partners (A: 
not a specific number of bushels to one, for ex¬ 
ample. or on condition that the produce from one 
part of the land belong to one of them and the pro¬ 
duce from another part belong to the other) {«/- 
Lubabfishark al-Kitab (y88), 2.228-30), 

* 


k25,0 RENTING THINGS AND HIRING 
PEOPLE’S SERVICES (IJARA) 

(n: Given persons P and Q, where 0 rents a 1 
pack animal from P, or hires P us a guide. The title 
of this section, Ijara, has the dual significance of 
renting an article and hiring a person's services.) 

(O: Lexically, rent is a name for the rental 
fee. In Sacred Law it means to take possession of 
a utility or service for payment under certain con¬ 
ditions. It has four integrals: 

S.U-’Vl k25.0 

' 5 

jLLJ t *_1 

(a) the spoken form; 


<fo) the fee: 
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(c) the utility or service; 

. ( iS-j 

(d) and the persons making the agreement.) 


k25,l A rental agreement is only valid between 
two persons entitled to conduct sales (def: kL2). 

Jt requires both a spoken offer, such as “I rent this 
to you/' or "'the use of it"; and a spoken accep¬ 
tance. (O: The agreement must also specify how 
much the rental fee is,) 

. 4—iw .,ai j* -<?7 k25.1 

dk a , ^ A 

j\ iAfc ‘i., 

-C ‘J ) ^ . J yjj [ + ^ 

. OUj jfi 

k25.2 There are two types of rental agreements; 

os ^ k25,2 

(1) renting anticipated utilities or services 
described in advance and under obligation to 
deliver (ijara dhimma); 

(2) or renting the use or services of an iden¬ 
tified thing or individual who is present (ijara 
"avn). 

> a • r - - i " 

; J j. ni_ ,1)1 “—^ 4_jl 

*(f . % * • 4 • • t A - 

; _ji . 1 Jl 5* ■_‘ t 

^ «. jk 

.isu 

•—" i irl . <i ^ 

< i. 

<_ ijljil tXu 

Rental of something anticipated (ijara 
dhimma) consists of 0 saying, for example, “I am 
renting from you a pack animal of such and such a 
description," or ‘J am hiring you to tailor a gar¬ 
ment for me/ or “to provide me with transporta¬ 
tion to Mecca/ 1 

Rental of something identified and present 
(ijara ‘ayn) consists of Q saying, for example, “1 
rent this animal from you,” or “f hire you to sew 
this particular garment for me.” 

. w-'JtXll 

k25.3 it is a necessary condition for a valid rental 
of something anticipated (ijara dhimma) that P 
accepts the fee for it at the time the agreement is 
made. 

; a 

J —Jij k25.3 

. y eyp-^l' 

k25.4 The necessary conditions for a valid rental 
of something identified and present (ijara *ayn) 
are: 

ji J-J! k25.4 

la Jj-jJ ^ ® -V-A I I £* jjl ) A. —■ • ^jU 1 

(a) that the article (or person whose services 
are) being rented be a particular individual (O: 

, meaning visible to the eye, as in sales); 
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(b) that the article (or person’s service) be 
within P's power to deliver such that Q can utilize 
it as intended (O: within one's power to deliver 
including both the actual ownership of an article 
and the possession of the right to use it, such that 
if O is renting it from P, Q may in turn rent it out 
to a third party); 

(c) that O have the right to utilize the article 
(or services of the person hired) as soon as the deal 
is made; 

(d) that the utility for which the article is 
being rented not email the article's destruction; 

(e) and that the agreement specify a rental 
period that the rented article will probably out¬ 
last, even if it be a hundred years, as in the case 
of land. 

Thus, rental of something identified and present 
(ijara ‘ayn) is invalid when it consists of: 

(t) (non-(a) above) hiring the services of 
‘'one of these two servants"; 

(2) (non-(a)) hiring someone absent (A; 
from the place where the agreement is made); 

(3) (non-(b)) renting land for agricultural 
use when the land is without water and the area’s 
rainfall is insufficient for crops; 

(4) (non-(c)) P renting out something (A: 
that he is already renting to Q) to a third party for 
the year following the current one, though Q may 
rent if for the following year (O: since his rental 
period is unexpired and the two periods arc con¬ 
tiguous); 

(5) (non-(d)) wax for fuel; 

(6) (non-(e)) or renting out an article 
unlikely to last, for example, more than a year, for 
a period longer than that. 


t j ajuLaJI 

(j>ji *1 -jjj —■d 1 
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k25,5 (O: Additional) conditions for rental of 
something identified and present (ijara 'ayn) (O: 


V 1 j') k25,5 

iLLJl ijL j -Lijjl 
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relating to its use or service ) are that its utility be: 

(a) permissible in Sacred Law; 

(b) of some value; 

(c) determinately known (O: as to which one 
it is, its amount, and its utility * meaning that both 
P and Qknow'these things), such assaying, “I rent 
you this land to raise crops on.' 5 or ‘‘to build on,*’ 
or ‘ [A: I rent you this pack animal) to carry such 
and such a quantity of iron/* or “of cotton”; 

(d) for a period known (O: to both P and Q); 

(e) and for a fee known (O: to both P and Q, 
in type and amount), even when it is merely seen 
in bulk, or when it consists of the use of some 
other utility or service. 

Thus, rental of something identified and present 
(ijara 4 ayn) is not valid w hen the utility for which 
it is being hired or rented consists of: 

(1) (non-|a) above) playing a flute; 

(2) (non-(a)) transporting wine, other than 
to pour it out; 

(3) (non-(b)) a hawker’s cry that does not 
require any effort, even if it increases the demand 
for the merchandise; 

(4) (nom(c)) carrying such and such a quan¬ 
tity (O: on a pack animal) when the nature of the 
load is unspecified; 

(5) fnon-(d)) being rented for “one dirham 
per month' 1 when the total period (A: of occu¬ 
pancy, for example) is unspecified (A: though one 
may renew a valid rent agreement each month, 
and in such a case the landlord has the right to ask 
for it in advance); 

(6) or (non-(e)) hiring someone for the “fee” 
of providing him with food and clothing. 
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k2r.6 The particulars of the utility (N: such as its ^ jj i 

precise duration) might not become determi- 


k25.6 
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Renting Things and Hiring People’s Services (Ijara) 


k25.7 


nateiy known except through the passage of time, 
as when renting a house or hiring a wet nurse. In 
such cases the time must be preestimated (A: 
when the agreement is made, as a condition for its 
validity). Similarly, the utility or service might not 
become determinately known except through the 
work itself, such as when hiring someone to per¬ 
form hajj in one s place (dis: jl. 10) or the like, in 
which case the amount of work involved must he 
precstimated. 

If the utility requires both time and work to 
become determinately known, as is the case with 
tailoring, building, or teaching someone the 
Koran, then the utility is preestimated (A: i.e. 
stated in the rental agreement) with regard to one 
of these two variables alone. It is not valid to esti¬ 
mate the utility with regard to both> such as Q say¬ 
ing. “[O: I hire you to] tailor this garment for 
today’s daylight hours" (O: since the work 
involved might take more or less time than that). 
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k25.7 Hie necessary things required by O in 
order to utilize the article, such as the key (A; to 
a house), or the reins, girth, or saddle {A: of a 
mount), are P’s responsibility to provide. Things 
that merely enhance or improve the utility for 
which Q has rented the article are O's responsibil¬ 
ity. 


k25.8 O is entitled to normal use of the article in 
obtaining the utility for which he has rented it or 
an equivalent utility (A: riding it in a different 
direction, for example, the same distance as that 
agreed upon and under the same conditions). If 0 
travels farther than the agreed upon destination, 
then he is obligated to pay the rental fee agreed 
upon, plus the amount customarily paid for a dis¬ 
tance comparable to the excess. 
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k25.9 it is permissible (O: only when renting 
something identified and present (ijara ‘ayn)) for 
O to pay in advance or to defer payment to the 
future. If neither party states whether it is to he 
paid in advance or whether in the future, then it is 
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Trade 


payable in advance. 

When renting anticipated utilities or services 
(ijara dhimma). it is permissible to let Q use the 
utility prior to the agreed upon period, or to delay 
use until after the period. 


» ■ * •• • •• . & . 
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k25.10 (O: When renting something identified 
and present (ijara ayn)), if the article being 
rented is destroyed, the agreement is thereafter 
cancelled (O; with respect to the future, since the 
article to be utilized is no longer available then, as 
opposed to the period that has transpired after the 
article's delivery, for which 0 must pay an 
appropriate proportion of the agreed upon fee, 
based on the current market value of similar 
utilities or services). 

(O: When renting an identified and present 
utility or service (ijara ‘ayn),) if a defect occurs 
{O: in the article being rented, and the defect 
obviously entails a discrepancy in the rental fee), 
then Q has the option to cancel the agreement (O: 
unless ? immediately undertakes to correct or 
repair the defect .for if he docs, Q is not entitled to 
cancel it). But if the rental agreement concerns an 
anticipated utility or service (ijara dhimma) (O: 
and the rented article has been destroyed after its 
delivery ), then the agreement is not nullified and 
Q may not cancel it, but is only entitled to ask P to 
replace the article so that 0 can obtain the utility 
anticipated. 
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k25.11 If the material O has hired P to work on 
(A: e g. when Q hires P to tailor a garment from 
material 0 has given him) is destroyed in P's pos¬ 
session without his negligence, then P is not 
obliged to pay for its loss. 

If O has rented an article from P and it is 
ruined in O s possession without his negligence, 
then O is not obliged to pay for its loss. 
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k.25.12 If P or O dies while the rental agreement is 
in effect, it is not cancelled. (O: Rather, if P has 
died, Q finishes using the article, while if O has 
died, then Q's heirs finish utilizing ib Neither 
party has the right to cancel the agreement in such 
a case when the article itself still exists,) (A: The 
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k26.0 


death of cither party is considered by theHanafi 
school to nullify the agreement.) 


k25.13 When the rental period is over, Q must 
return the article rented and is responsible for the 
measures (A: and the expenses) entailed in 
returning it. 

fji 54 -^Ji ^ U25.13 

k25.14 When For Qstipulates a particular rental 
period or a specific use for the article, then when 

P has delivered the article to Q, and the period 
stipulated elapses, or a period elapses that is suffi¬ 
cient for the utility stipulated to have been 
obtained from the article (O: even if it has not in 
fact been obtained), then the rental fee is due (O: 
from Q, who rented the article under such stipula¬ 
tions), and the article must be returned. (0; This 
ruling holds for both renting something identified 
and present (ijara l ayn) and renting something 
anticipated (ijara dhimma),) 

-k—bij k25.14 
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k25.15 In an invalid agreement, 0 owes P the 
amount typically paid for renting simitar utilities, 
due whenever he would have owed P the fee 
agreed upon had the agreement been valid. 

•■uAiJl ljL>-y\^ k25.15 

J ^ 0^! 
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■'t* 

k26.0 JOB WAGES (JA*ALA) 

(n: Given persons X and Y. where X offers Y 
a dirham to do a certain job.) 

au*jl k26.() 

♦ 

k26.1 When X says, “I owe whoever builds me a 
wall a dirham*’ (A: or makes a similar offer), this 
is termed job wages. It is permissible that (A: the 
particulars of) such a job be unknown, though not 
the amount of the wage. Whoever then builds the 
wall for X is entitled to the amount stated, even if 
they are a group of people. 

Li Uajb^ ^ j* jti IjJ k2b. 1 

f . r 
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j'] jr** . 
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k26.2 Whoever works when no wage has been 
stipulated does not deserve anything. If Xgives Y 

? j-H> k26.2 

:jUj jcld L«; . t—1 . 
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Trade 


a garment to clean, saying. “Wash it,” but does 
not mention a wage, and Y washes it, then Y 
deserves nothing (N; unless it is a well known, 
customary usage that Y should receive a fee, as 
when Y is a barber or presses clothes and the like). 

If Y says, “You stipulated a wage for me,” but X 
denies it, then X's word is accepted (A: when 
there is no proof (dis: kS.2)) (O: if he swears an 
oath). 

2) <1 * *1 J 1 Aj h I, 1 |I ... fr 1 

Jl Ij] : r> i-L-i 

j]i . (U-a j ilS* 5^1 

j rVij j Cu> ^ 'J. J 

k26.3 Both X and Y arc entitled to cancel their 
agreement (O: before the job is finished), but if X 
cancels it after Y has begun work, then X is 
obliged to pay Y an appropriate portion of the 
wage agreed upon (O: such that if the job is half 
done, then X owes Y half the amount, and so 
forth). 

Otherwise (0: if X cancels it before Y has 
begun, or if Y cancels it himself after having 
begun), Y gets nothing. 

* 

JJ ^i) 4^ k26.3 

t*. — i (j—^- Si v—^ 

w > ■< k.i <_-y] 

aJ ,aTn 3 \ & - .-a i i oLsl j +*3^ 

•* “ ^ 4 / ^ w‘ 

j\£ jL ^ij 'i— 

^—»j' 

. J-iUil <Y y j ^uii 

k27.0 LOST AND FOUND (LUQTA) 

(n: Given Z, w ho finds an article lying on the 
ground and picks it up.) 

iLuAJI k27.0 

k27,l When a responsible adult finds a losl and 
found article it is permissible for him to take (O: 
or leave) it. 

jLi^i ['pji) Ij-} \l\ k27.1 

- (^Vj) 

k27.2 If he can trust himself to take the proper 
measures for such articles (dis: hclow), it is recom¬ 
mended that he pick it up, though if he cannot 
depend on himself not to betray the trust (A: hv 
simply appropriating the article without telling 
anyone), then it is offensive for him to take it. 

j j 

kJL-t j :j jp k27.2 

. A>L5aJI jl j 

k27.3 It is recommended that the finder deter 
mine the type, description, and amount of the ar¬ 
ticle he has found, its container, and the string 
with which it was tied (O: it being preferable that 
he record this in writing so as not to forget), and 

k27.3 
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Lost and Found (Luqta) 


k27.4 


for him to have witnesses attest to his having 
found it. 


k27.4 The following two kinds of articles are 
permissible to pick up for safekeeping(def; k27.5) 
but unlawful to pick up as lost and found (A; to be 
advertised and then appropriated (def: k27.6)), 
and should he do the latter, Z is financially 
responsible for the article: 

(1 ) something lost and found within the Mec¬ 
can Sacred Precinct (Haram); 

fjJ Ji jiMfcNi k27.4 

d d J>- ^l] ( 
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(2) or an animal unmcnaccd by small pred¬ 
ators, such as a camel or a horse lost and found on 

Jbu?JJ j yyj Jjji 1 Jl P UJj 

.dJLJi j 

open range. 


In other than these two cases it is permissible 
for Z to pick up the article, either for safekeeping, 
or to be advertised and then appropriated. 


k27.5 If Z picks up the article for safekeeping, 
he is not obliged to advertise having found it, and 
i it remains in his care as a trust (def: k 17.14) which 
he is never entitled to dispose of in any way until 
he finds its owner, in which case he gives it to him. 
if Z wishes to deliver it to the Islamic magistrate, 
the latter must accept it. 

If Z picks up the article within the Meccan 
Sacred Precinct (Haram) for safekeeping, he is 
obliged to advertise his having found it (n: as 
below). 

IomUi iaJdl Ojj k27,5 
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k27.6 . If Z picks up an article intending to 
appropriate it if he cannot find the owner, then he 
is obliged to advertise its having been found for a 
( O: full) year on the doors of mosques, in the mar¬ 
ketplaces, and the vicinity where he found it, in 
the manner customary for advertising such things. 
At the first of the period he should publicize it 
morning and evening, then subsequently once a 
day, then once a week, then once a month, such 
that the first advertisement is not forgotten and 
that it is realized that the subsequent notices are 
repetitions of it (O: and this is what is meant by the 
customary manner mentioned above). Z should 

ii* —jJJuJJ h _iJi (jij k27.6 
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Trade 


mention some of the article’s characteristics in the 
advertisement, but not all of them (A: so that a 
would-be claimant is able to prove ownership by 
describing it in detail) (O: tor if Z divulges them 
all (A: and a pretender takes it), then Z is finan¬ 
cially responsible for its loss (A: it the real owner 
should appear and the pretender cannot be 
found)). 

If the lost and found item is not something 
major, meaning something unlikely to cause much 
regret and which will probably be unsought after 
its loss, then it is not obligatory to advertise it for 
a whole year, though one must advertise it long 
enough that its owner will probably have ceased to 
be concerned about it (N: and this latter is the 
criterion for advertising most lost and found 
things, which need not be advertised for a whole 
year). 
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k27,7 When Z advertises a lost and found article 
for a year, it does not enter his possession until he 
chooses to appropriate it with a formal statement 
to that effect (O; and not by the mere intention. 
ITte statement consists of saying, ''I take posses¬ 
sion of it,” or the like), Z takes possession of ii 
when he chooses to do so (O: by uttering the 
above words). It it is destroyed before he chooses 
to appropriate it, Z is not financially responsible 
for its loss. 
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k27.8 If Z has appropriated the article (N: which 
thus enters his financial liability), and the owner 
one day appears, then the owner is entitled to 
take: 


(1) the article itself, if it still exists; 

(2) an equal quantity (Q: if it was fungible 
(mithli, def: k20.3(l))); 


^ : £■) j k27.8 
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0) its market value (O: if it was nonfungiblc 
(mutaqaww'im), where market value refers to the 
going price for similar articles on the day Z for¬ 
mally appropriated it); 

(4) or, if the article still exists but some 
defect has occurred in it, then the owner takes it 
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A Foundling Child (Laqit) 


k28.0 


back with an appropriate compensation (def: 
k5.4) (O: for the new defect that occurred while Z 
had it). 


. (d_LP 


k27.9 It is offensive for a corrupt person (def: 
o24.3) to pick up a lost and found article. If he 
docs, the article is taken from him and deposited 
with someone trustworthy, and a reliable person is 
dispatched to oversee the corrupt person's adver¬ 
tising (def: k27,6) of the find, after which the cor¬ 
rupt person may appropriate it. 


k27.9 
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k27J0 in cases where safekeeping the article is 
not practicable, as when it is a watermelon or simi¬ 
lar, Z may choose to eiLher cat it or sell it (A: in 
cither case covering the cost if the owner sub¬ 
sequently appears) , after which he advertises find¬ 
ing it foT a year (O: if it js something major, or less 
than a year (dis: k27.6, second par.) if minor). 

If it is possible to preserve the article, as when 
it consists of dates (A: which are conserved by dry¬ 
ing), then if it is to the owner's advantage to sell it, 
Z sells it, while if it is to the owner’s advantage to 
dry it, then Z dries it. (O; In such a case, if Z, wants 
to simply donate the cost of drying it to the owner, 
he does so. Otherwise, he sells part of the lot to 
cover the cost of drying the rest, in the owner’s 
interests. The difference between this and an ani¬ 
mal found, of which all is sold, is that an animal’s 
maintenance requires repeated expenditures that 
may add up to more than it is worth.) 
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k28.0 A FOUNDLING CHILD (LAOJT) 
(O: Meaning a child found abandoned with¬ 
out anyone to care for it. The scriptural basis for 
these rulings is Allah's word: 

‘'And do what is good” (Koran 22:77), 


and, 


k28.0 
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“C ooperate with one another in [works of} 
piety and godfearingness” (Koran 5:2),) 
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k28. I To pick up a foundling is a communal obli¬ 
gation (dot: c3.2), A child that is found (N: in a 
Muslim town) is considered a Muslim, and 
likewise il found in a non-Muslim town if there is 
a single Muslim therein, even if he denies the child 
is his (N: because the religion of someone whose, 
religion is unknown is considered to be that of the 
people of his own city, and in this case there are 
two religions, with Islam given precedence, as il 
j always surpasses and is never surpassed. 
Moreover, considering the child a Muslim is a 
cause for his own happiness and salvation, as he 
will be raised in Islam), 
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k28,2 If money is found with the child or under 
his head, il belongs to him. 


jf <j-i Ji* 
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k28.3 If the finder is a resident, trustworthy, and 
Muslim, then the child remains with him, and he is 
obliged to have witnesses attest to his having 
found the child and whatever was found with him 
(O: such as clothing or money) 

The finder spends the money found with the 
child for its own expenses with the permission of 
the Islamic magistrate. If there is no Islamic 
magistrate, then the finder spends it anyway, but 
has witnesses attest to the amount of the expendi¬ 
tures. If no money was found with the child, then 
its expenses are paid for by the Muslim common 
fund. If there is no money in the Muslim common 
fund (N: or no Muslim common fund), then the 
finder may borrow' money to cover its expenses as 
a financial obligation to be later repaid by the 
child. 

If the tinder is a corrupt person (del: 
o24.3(A:)) or a non-Muslim, then if the child is 
considered a Muslim (dis: k28.1he is taken from 
the finder. 

If two people find the child and disagree 
about whom the child should remain with, then 
the one who is a resident and wealthy is given pre¬ 
ference. 
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k.28.4 (A: Adoption is unlawful in Islam when it means giving a child one's own 
name, a share of one s estate division (irth, def: LI.D) V and so on. But when it 
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k29,0 


merely means giving the child a home and other advantages provided by family 
life until it grows up. then it is a charitable act rewarded by Allah. And Allah 
knows best.) 

X 

k29.0 GAMES, CONTESTS, AND 

PRIZES 

(O: The scriptural basis for competitions and 
races entailing prize money is the word of Allah 
Most High, 

‘’And make ready against them whatever 
force and lines of horses you can" (Koran 8:60). 

Iu,UJl k29.(J 

.[V ljUrill] z 

db .J* rU—* 

. ( u* Uj/ , soil 

Muslim relates from 'Uqba ibn ‘Amir that the 
Prophet (Allah bless him and give him peace) 
said, 


‘"Force means marksmanship," 


repeating this three times.) 


RACES FOR PRIZE MONEY 


k29,1 Races with prize money for the winner arc 
permissible between horses, mules, donkeys, 
camels, or elephants, provided that the animals 
competing are of the same species, though it is 
not, for example, permissible to have such a race 
between a camel and a horse. 

ft is a necessary condi tion for such a race t hat 
the participants know which animals will be rid¬ 
den, the amount of the prize, and the distance to 
be run. 

J-r! j_J— k29, 1 
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k29.2 The prize money may be put up by both 
contestants, either one, or by a third party. If the 
prize money is put up by either contestant or by a 
third party, then the race is unconditionally per¬ 
missible. and the winner takes all (N: regardless 
whether he was the one who put up the money or 
whether it was the other person). 

But if the prize money is put up by both con- 
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,‘yA J- jfi jl l 1 j J 

jl^- g ^ jl l *-■»•> 3-| 

* ■* fc J v ^ w • 

. . t 

'■A . *1 ' I a-ib-l J? 

. ( .!_>-L-? w V-w-' _mI jLdi ,02 

J - • y V J . *J 

j ji ^1 jl£ ji J 


451 




www.islamicbulletin.com 


k29.3 
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tcstants, then it is a necessary condition that a 
third rider enter the contest with a mount equal to 
theirs (A: in speed, stamina* and so forth,) who 
puts up no money (N: so that it may he distin¬ 
guished from gambling. If all three put up the 
money, then it is necessary that there he a fourth 
contestant with them who does not pay, and so 
on). ( A: Similarly, bets from one side alone, such 
as saying, ‘‘I will give you ten dinars if what you 
have said proves to he correct,” are lawful when 
the other party bets nothing.) 

Here, the winner takes all. If two riders finish 
together, they divide the prize. 

•r j i 

-‘j—Sy 

y JUJl JIT jl j .jU-iJl y \±» 
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COMPETITIONS IN MARKSMANSHIP FOR 

PRIZE MONEY 


k29,3 It is also permissible to compete lor prize 
money in competitions of skill at archery, spear 
throwing, or other military weaponry, when the 
prize is put up by both contestants, either one, or 
a third party, though if put up by both, it is neces¬ 
sary that a third marksman enter the contest, as 
mentioned above (A: meaning one comparable to 
the others in marksmanship, who puts up 
nothing). 

It is a necessary condition for the validity of 
such a competition that the following details be 
specified before the contest; 

k 29.3 

b] l^i ^ ji 

. la 

yp* 

yj qL.. .Jlj i Ij 

- \pCJi 

(a) who will be shooting; 


(b) the number of shots per bout, how many 
shots arc needed to win, and the criterion for a hit 
(A; that is, in archery, whether the arrow must 
stick or whether it need merely leave a mark); 


(c) the distance to the target; 


(d) and which of the contestants is to begin. 


k29,4 It is not permissible to conduct contests 
for prize money that involve birds, footracing, or 
wrestling (0: since they are not military weaponry 
or equipment). 

k29.4 
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k30.0 


RULINGS CONCERNING GAMES 




W29.5 (N; As for games: 

(1) every game played by two or more 
people that relics on luck, conjecture, and guess¬ 
ing is unlawful, no matter whether money is stipu¬ 
lated or not; 

(2) paying prize money in every game that 
encourages and assists fighting for Allah (jihad, 
def: o9) is permissible if the terms of the competi¬ 
tion conform to the rulings discussed above in this 
section (k29.1-4); 

(3) every game not of the preceding two 
types is permissible if no money is paid therein; 


r ( _ J L : t-) k20.S 
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(4) and any of the above-mentioned things 
which are permissible become unlawful if they 
prevent one from performing a religious or this- 
worldly duty.) 


* 


k30,0 ESTABLISHING AN ENDOWMENT 
(WAQF) 

(O: Lexically, waqf means to be retained. In 
Sacred Law, it refers to the retention of any prop¬ 
erty that can be benefited from while the property 
itself still remains, by suspending disposal of it; 
with the financial proceeds of it going to some per¬ 
missible expenditure. The scriptural basis for it is 
the hadilh related by Muslim that the Prophet 
(Allah bless him and give him peace) said, 

"When a human being dies, his work comes 
to an end, except for three things; ongoing char¬ 
ity, knowledge benefited from, or a pious son who 
prays for him,’’ 



k30.0 

< 
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from which scholars understand ongoing charity 
as meaning an endowment (w r aqf).) 

(n: Given persons P (al-waqif) and Q (al- 
mawquf *alayhi) (A: where P owns, for example, 
an apartment building that he makes an endow- 
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Trade 


ment (waqf), the rent of which will henceforth go 
to Q ? and P stipulates that Q must supervise the 
upkeep of the building. This section deals with 
such endowments) *) 


k30.1 Establishing an endowment is an act of 
worship. 

k30.2 Establishing an endowment is not valid 
unless the following conditions are met: 

(a) that P have full right to manage his own 
property (O: full right to manage his own property 
including the non-Muslim, whose endowment is 
legally valid, even if it is for a mosque): 

(b) that the endowment concern a particular 
identified article ( l ayn) (O: it being invalid to 
make the mere “right to use something” an 
endowment, because it is not a particular article); 

(c) that the article have a (O: lawful) use; 

(d) that it remain existent (O: for a period in 
which it would be feasible to rent or hire it out), 
such as real estate or an animal (O: or clothing, 
weapons, Korans, or books. It is not permissible 
to make an endowment of something that cannot 
be utilized except by using it up, such as food); 

(e) that the beneficiary be some particular 
party {O: such as the poor, for example) besides P 
himself, whether the endowment is an act of wor¬ 
ship, as when the beneficiary is mosques (O: or 
Islamic schools), one's relatives, or the general 
good; or whether it is merely permissible, such as 
an endowment that benefits the wealthy, or 
Jewish and Christian subjects of the Islamic state: 

(f) and that the endowment be formally 
established by words that effect it such as “l make 
it an endowment/’ or 41 1 restrict [O: such and such 
a thing to benefit So-and-so]/’ or “I give [A: such 
and such] as nonsale able charity.” 


k30.3 When the endowme nt h as been made, the 
ownership of the article belongs to Allah Most 
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k3(J.4 


High (O: not P or Q) {N: meaning that even 
though everything is the property of Allah, the 
article is now dissevered from its metaphorical 
human ownership), while Q owns the proceeds 
from it and its utilities (O: and all the benefits that 
come from it after the endowment has been made, 
such as rent, the fruit of trees, or offspring. Q may 
dispose of these as an owner would, as this is the 
purpose of the endowment. He may utilize the 
endowment either personally, or through another 
by loaning it for use or renting it out). 
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K30.4 The interests of the endowment (O: i.c. its 
concerns, condition, upkeep (N: and supervi¬ 
sion)) are looked after by whoever P stipulates, 
whether himself or Q or a third party. If P does not 
stipulate (O: that anyone in particular look after 
it), then the responsibility belongs to the Islamic 
authority (N: by himself, or through the person he 
appoints to do so). 
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k.30.5 The proceeds of the endowment (O: such 
as the produce of an acreage endowment, or the 
rent of a property endowment) are disposed of as 
P stipulates, in terms of (A: for example): 

(1) proportionality of shares (O: between 
recipients as to the amount each receives, such as 
having stipulated twice as much for males as 
females, or vice versa, or equal shares for each); 

(2) precedence (O: in some receiving the 
proceeds before others when they are a group, 
through a condition that determines who deserves 
to receive it); 

(3) inclusiveness (O: of (A: all) recipients, as 
by saying, “i make this an endowment for my chil¬ 
dren and their children/’ where the word and 
implies that each person must be given a share); 

(4) priority {O: such assaying, “I make this 
an endowment for the benefit of Islamic scholars, 
without restriction, and after that [A: if there are 
no more to be given a share] to the poor/* or “1 
make this an endowment for the benefit of Zayd, 
and then ‘Amr/ where if one dies, the next one 
receives his share): 
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(5) or other conditions (O: such as the pro¬ 
ceeds going to those most closely related to P (N: 
of his offspring), and then the less closely related). 


j* 'c> 

• ((^ J jil 


k30.6 (n: The following are examples of invalid¬ 
ity of establishing an endowment due to lack of 
one of the conditions mentioned at k30.2 above.) 
An endowment is not valid when it consists of; 


(1) (non-k3Qs2(b)) a debt (N: that someone 
owes to P); 

(2) (non-(b)) ‘‘One of these two houses"'; 

(3) (non-(d)) food; 

(4) (non-(d)) sweet basil (A; which used to 
be spread on floors as an air freshener) (O: since 
it quickly deteriorates) (N: i.e. if it is uprooted, 
though if it is growing, it is valid to make it an 
endowment); 

(5) (non-(e)) when its beneficiary is uniden- 
titled by P, or unknown (0: since the endowment 
cannot be implemented. It is thus invalid if P 
stipulates “whoever Zayd says” as the 
beneficiary), or is P himself (O; including P 
stipulating that the proceeds of the endowment be 
used to pay off his debts, or when P eats of its pro¬ 
duce, or utilizes the endowment for his own 
benefit, any of which invalidates the endowment); 

(6) (non-(c)) when the proceeds are directed 
to an unlawful use, such as building a church (dis: 
o'i 1.5(7)) (O: or purchasing lamps for a church, or 
building walls around it, since this assists disobedi¬ 
ence to Allah. RafPi says, “The same is true of an 
endowment for printing the Torah or New Testa¬ 
ment, which is invalid because the Jews and 
Christians have altered the texts and interpolated 
spurious materia], it not being permissible to 
occupy oneself with printing their scriptures 
because doing so is to participate in their disobedi¬ 
ence to Allah”); 

(7) (non-(f)) when the beginning or end of 
the endowment’s being in effect are subject to 
conditions such as saying, “I make it an endow- 
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Gift Giving (Riba) k31.0 


mcnt starting from the first of next month/ 1 or 
“for one year/' or “provided that I am entitled to 
sell it” (O: or 4 ‘on condition that I may take it back 
whenever I wish”); 

(8) or (non-(e)) when (n: P stipulates, as a 
priority order of beneficiaries, ‘Q, then R/’and) 

0 is not an eligible recipient—such as P stipulating 
himself as the first beneficiary—but R is an eli¬ 
gible recipient, as when P stipulates (A: after him¬ 
self) “and then the poor.” 

(J ^ J* J* ^ J* ^J 

J* J* J* Ol J* j\) 

j* (H V ^ 

k30.7 If P designates a particular recipient (O; 
or group of recipients), it is a necessary condi¬ 
tion for the validity of the endowment that the 
recipient accept it. If he refuses it, this invalidates 
the endowment- 

sJUj ^]j k30.7 

(jrr7^° i_U5j) 

k30<8 If P designates a particular person (lit. 
“Zayd”) as an endowment's beneficiary, but does 
not stipulate anyone after him, then the endow¬ 
ment is valid, and after the particular person is 
gone, its beneficiaries are the poor of P’s relatives. 

* 
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k31.0 GIFT GIVING (HIBA) 

(n: As when X gives Y a gift,) 

C*}1 k31 . 0 

k31 . 1 Gift giving is recommended. It is superior 
to give gifts to one's relatives than to nonrelatives. 
When giving gifts to one's children, it is recom¬ 
mended to give each child the equal of what the 
others are given, 1 

..i— >.*-»— k31.1 

^ ^ ^ f O* * j 
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k31.2 Gift giving is only valid under the follow¬ 
ing conditions: 

jL-k. > L^l l~J\j k33.2 

_y^-J oU-jd 
» * 

(a) that X have full right to manage his own 
property; 


(b) that the gift be something permissible to 
sell fdcf: k2. J); 
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(c) that X give it with spoken words that 
effect iu 

(d) and that Y accept it with a spoken reply. 


k3l .3 Y does not own the gift until he takes pos¬ 
session (def: k7.3) of it. before which X may take 
it back. It is not valid for Y to take possession of 
the gift without X s permission. In cases where X 
gives Y an article that is already being kept with Y 
(O; as when Y has it as a trust for safekeeping, or 
has borrowed it), or X has put up the article as cob 
lateral for Y. and now simply gives Y the article, 
then it is necessary that Y obtain X’s permission to 
take possession of the gift, and that enough time 
elapse for Y to reach the gift (O: if it is distant) and 
take possession of it. 

Once Y has taken possession of the gift, X is 
no longer entitled to take it back. An exception to 
this is when one gives a gift to one’s child, or their 
descendant, in which case one may take the gift 
back, unless such a receiver has sold it in the 
meantime, and the article has subsequently 
returned to him (O: by sale or gift), in which case 
one may no longer take it back. 


k31 4 If X gives Y something and stipulates that 
Y give him something determmatcly known in 
return, this is valid, but is a sale (A: not a gift). If 
X stipulates that Y give him something in return 
that is not determinately known, then the gift is 
invalid. If X does not stipulate that anything be 
given him in return, then Y is under no obligation 
to him. 
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k32.0 MANUMISSION (‘ITQ) | J^Jl k32.0 

(n: This section, which begins, Li To free a slave is an act of worship," deals 
w r ith a system of ownership that Islam did not invent but found fully established 
and not possible to instantly abolish, so it rather encouraged its elimination in 
steps, with incentives. It closed all avenues for obtaining new slaves except the 
capture of war prisoners, the soldiers of whom the caliph had the option to enslave 
or not; it encouraged the freeing of slaves by the tremendous reward from Allah 
Most High; and it materially helped slaves to purchase their freedom by providing 
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k32.l 


them the money to do so from zakat funds (dis: h8.15). Like previous references 
to slaves, the following four sections have been left untranslated because the issue 
is no longer current, unlike the times of our author Tbn Naqib, whose rulers, the 
Mamelukes of Egypt, were themselves slaves who legally belonged to the Islamic 
state, a fact sufficient to show the fallacy of understanding slavery in the Islamic 
milieu in terms of the institution that existed in ninetccnth-century America and 
elsewhere in the West (dis: wl 3).) 
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CONTENTS: 

Bequests (W'asiyya) 1,1.0 

Meaning of Bequest L1TI(A:) 

Bequest (Wasiyya) Versus Estate Division (Irth) L1.0(A:) 

Bequests valid between Muslim and non-Muslim Ll ,0(A;) 
Who May Make a Bequest LIT 
The Bequest's Executor L2.0 

Conditions for Appointing an Executor L2.1 
Appointment Not Valid Until Executor Accepts L2.3 
Executor Only Appointed to Supervise Good Deeds L2.4 
The Bequest L3.0 

Bequests Valid Only for One-Third of Estate L3.1 
More Than One-Third Permissible If No Heirs Exist 13.1 
Recommended Amount of Bequests L3.2 
Current Charitable Dispositions of Property L3.6 
Before versus during time of death L3.6 
Heirs May Authorize Bequests of Over One-Third L3.8(N:) 
Bequest s Ownership Suspended Until Recipient Accepts L3.10 
Bequests May Be Subject to Conditions L3.11 
Things Which May Be Bequeathed L3.12 
Those to Whom Bequests Are Valid L3.13 
Cancelling One’s Bequest L3.14 
If Recipient Dies First L3.15 
Estate Division (irth) L4.0 

Meaning of Estate Division L44)(0: l 
How to Work an Estate Division Problem L4.1 
Expenses That Are Deducted Before Estate Division L4.2 
The Heirs L4.4 

Male and female heirs L4.4 

Extended Family Members Who Do Not Normally Inherit L4,5 
The Four Preventives of Inheriting an Estate Division Share L5.Q 
Killing the Deceased L5T 
Being a Non-Muslim L5.2 
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Slavery L5,3 

Uncertainty As to Who Died First L5.4 
The Estate Division Shares L6.0 
H us ban d’s Sh are L6.3 
Wife's Share L6.4 
Father’s Share L6.5 
Mother's Share L6.6 
Daughter's Share L6.7 

Following Persons Eliminated by Intervening Heirs L6.8 

Son's Daughter's Share L6.9 ! 

Sister's Share L6.10 

Paternal Half Sister's Share L6.11 

Full Sister's Share When Daughter Exists L6.12 

Grandfather's (Father's Father’s) Share L6.13 

Without cosurvivors besides brothers and sisters L6.14 
With cosurvivors besides brothers and sisters L6.15 
With both deceased s brothers and half brothers L6.1t 
With sister L6.17 
Grandmother's Share L6.18 
Maternal Half Brother or Sister's Share L6.20 
Summary of the Above Estate Division Shares L6.21 
Summary of Others'Shares L6.22 
Son s share Lb.22(1) 

Son s son’s share L6.22(2) 

Brother's share L6.22(3) 

Paternal half brother's share L6.22(4) 

Brother’s son’s share L6.22(5) 

Paternal half brother's son's share L6.22(6) 

Father’s brother's share L6.22(7) 

Father's brother's son's share L6.22{8) 

Those Whose Shares Are Eliminated by Others (Hajb) L7.0 
Who Eliminates Maternal Half Brother's Share L7.1 
Who Eliminates Brother s Share L7.2 
Who Eliminates Paternal Half Brother’s Share L7.3 
Who Eliminates Son's Son’s Share L7.4 
Who Eliminates Grandmother's Share l.7.5 
Who Eliminates Grandfather's Share L7.6 
Who Eliminates Son s Daughter’s Share L7.7 
Who Eliminates Paternal Half Sister’s Share 1.7. 8 
Noninheritors Due to Preventives Do Not Eliminate L7.9 
The Eliminated Do Not Eliminate Other’s Shares L7.I0 
Adjustment When the Shares Exceed the Total Estate ( Aw l) L8.1) 

Mea ning of Adjustment L8.1 
Example L8.2 

Redistribution When the Shares Are Less Than the Estate (Radd) L9.0 
Meaning of Redistribution L9.1 
Examples L9.2 

Universal Heir ( v Asaba) LIO.O ‘ 

Meaning of Universal Heir L10.1 
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Inheritance 


Types LI0,1 

Universal heir by oneself L10.2 
Co-Universal heir LI0.3 

Universal heir through the existence of another LI 0.4 
List of Universal Heirs in Order L10.6 

Extended Family Members Who Inherit in Heirs’ Absence LI0.8 
Those Who Form Co-Universal Heir with Sister L10.10 
Those with an Obligatory and Universal Share Get Both LI0.13 


L1.0 BEQUESTS (WASIYYA) 1 wj! LL0 

(n: Sections LI, L2. and L3 have been moved here from their original place 
at the end of last book. They deal with bequests, meaning testamentary disposi¬ 
tion of one's property (wasiyya) such as to say, ‘ I bequeath such and such to So- 
and-so”; while sections L4 through LI0 form the original content of book L, and 
deal with estate division (irth).) 

{A: The difference between bequests (wasiyya) and estate division (irth) is 
that a bequest is the act of a living person disposing of his own property, even if it 
is to be implemented after his death, while estate division occurs after his death 
according to the Koranic rules of inheritance. Because a bequest is the act of a 
living person with his own money, it is legally valid for a Muslim to bequeath up 
to a third of his property to a non-Muslim (dis: 1.3.13(1)) and similarly valid for a 
non-Muslim to bequeath his property to a Muslim. Nawawi says: 


JS £—a; {; 

j* J—utf J\j j*- 

■ : 1 


“A bequest is legally valid from any legally 
responsible free person, even if non-Muslim” 

(\lu%hni ai-muhtaj ila tna rifa ma'ani aifaz al- 
Minhaj (v73) ,3.39). 

But it is invalid and unlawful for a non-Muslim to inherit property through 
estate division from a Muslim (dis: L5.2). or vice versa. The determining factor in 
the permissibility of a Muslim and non-Muslim inheriting from each other is 
whether the property comes by way ol a bequest (wasiyya) made by the deceased 
before his death, in which case it is permissible, or whether it comes by way of 
estate division (irth) made after the deceased's death according to the Koranic 
rules of inheritance, in which case the difference between their respective reli¬ 
gions prevents it.) 

(O: Our author only mentions bequests at 
this point (n: at the end of book k, as mentioned 
above) before estate division because of the fact 
that a person first makes bequests, then dies, and 
then the estate is divided. The scriptural basis for 
the validity of bequests, prior to the consensus of 
scholars, is the word of Allah Most High, 


k \.. after any bequest which has been made, 
and after any debts'’ (Koran 4:12).) 




1_ i l_ L* —L^Jl { _A 
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(n: Given persons X (al-musi), Y (a)-wasivy), and Z (al-musa lahu) (A; 
where X has made provision in his will for Z to receive a bequest (wasiyya) of a 
sum of money, and X appoints Y as his executor to make sure this is done).) 

L1.1 A bequest made by X is valid if he is leg- ^ j* La LI. 1 

ally responsible (mukallaf, def: c8.l), even if he is \ 

a spendthrift. 

LI .2 The discussion is in two parts (n: namely. . L LL2 

section L2, on X’s appointing Y as the executor, 
and section L3, on the bequest itself). 


* 


L2.0 THE BEQUEST'S EXECUTOR 

(O: Appointing an executor means for X to 
put Y in charge of his property and young chil¬ 
dren, bequests, paving his debts, or collecting his 
property from others. The verbal form is, V T 
appoint So-and-so to execute such and such a 
bequest. 1 ’) 


L2.0 

J) [>». '} -r-^ J 

dU 

*JU> „si >j) . Jjt> L_j^j a ■)l 

^ JLlj 

.(olj-C jyil 


L2.1 The necessary conditions for the validity 
of X appointing Y as the executor of his bequest 
are that Y be: 

(a) legally responsible (mukallaf. def: c8.1); 


• *■ L2.1 

^>-^1 ilu * xhjuJL di^ji » 

jJISX J—Jt ci-Oij 

. *• i ft ^ b C L&<U^* 


(b) upright (def: o24.4) (O: meaning the 
uprightness of Islam, as it is not valid under any 
circumstances for Y to be a non-Muslim if X is a 
Muslim); 


(c) and that Y have the knowledge and 
capacity to properly undertake the bequest. 


L2,2 The following examples of X appointing Y 
as the executor of his bequest are legally valid: 

(1) when X appoints Y as his executor at a 
time when Y is not legally eligible to be it, but by 
the time of X’s death, Y is eligible (O: by fulfilling 
all the above (L2.1) conditions); 


J-ai j— L2.2 

jIut jl* o_^w! xs- 
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(2) when X appoints a group of two or more 
people as his executors (O: and if he does so, then 
if he does not stipulate that each of them must 
manage their respective role, but rather says that 
they are to manage the legacy collectively, or does 
not say anything, then they must cooperate and 
not manage the work., maintenance, and dealings 
as separate individuals. Cooperate in such a case 
means that their acts proceed from the decision of 
the group, and does not mean, for ex¬ 
ample, that when they buy something they must 
all conduct the transaction together. Rather, if all 
agree to permit something, it is sufficient for one 
of them to take the matter in hand and carry 
it out); 

(3) when X appoints (n: for example,) W, 
and then after him, Y (N: or vice versa) (O: say¬ 
ing, il I appoint W as executor until Y comes, but 
when Y arrives, he is the executor/’ or “I make W 
executor for one year, and when it has passed, 
then Y is the executor’ 4 ); 

(4) or when X appoints Y as executor, 
authorizing him to appoint in turn whomever he 
chooses as executor of the bequest (O: if the per¬ 
son fulfills the conditons (L2.1)). 


J JtisS 

ji <—4* 

Ja> i>Jlj 


J* ^ J* 

*+ r*' ^ ^4* si'j 

< 

J - jl Jj QjJeLs h j ^ ..ll 

Vij -^b 

Jvi jii") j 

J r-* Jj-+* Ji 


***** ji 

« • ; • 

J* ^ J^J- 1 J* 

Ji 

^{! <—JI 1 j» JlJL* l/i I 


L2.3 'X's appointing Y as the executor of his 
bequest is not legally effective until Y accepts this 
responsibility after X*s death, even jf this accep¬ 
tance is not immediately thereafter. 

Both X and Y are entitled to cancel the 
appointment of Y as executor of the bequest 
whenever they wish (O: unless (A: after X's 
death) Y feels it almost certain that the property 
will be lost through a wrongdoer appropriating it, 
in which case Y may not withdraw as executor, 
meaning it is unlawful for him to do so. In such a 
case, if Y withdraws of his own choice, he is not 
thereby free of having to execute the bequest, 
though he is not obliged to continue therein with¬ 
out remuneration, but does so for a fee.) 


^ ^ JjjJL V] L2.3 



j* J>] 


^ ^1) d>d'. [(^Pb 


<jU-r*Ji» . d * J? J^ 


cJJi r:A* ^ Jd J j j—^ d j j 

- C“yr% J UU* 


L2.4 it is not legally valid to appoint an 
executor unless the bequest consists of some good 
work or pious act such as paying off a debt, mak- 


** X? L2.4 
^ lUvS S' jl JAJ J S'! 
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ing up a hajj (dis: jl .9), looking after the welfare of 
one’s children, and so forth (O; excluding actions 
that are not dispositions of property, such as mar¬ 
rying off the children) (A: and excluding acts of 
disobedience such as those mentioned above at 
k30.6(6))> 


^ j— ft-** 

i .< * 


. 


L2.5 When X's father is still alive and fit for 
guardianship (def: ml3/2), X may not appoint V 
to look after the welfare of his children. 


^ ^ j~—b 1-2,5 

J-d >■ L*?^ 

: ^ . * V 


* 


L3.0 THE BEQUEST 


4j L3.CJ 


L3.1 X may devote one-third or less of his 
financial resources to bequests, but not more than 
this, one-third meaning a third of his property as it 
stands at the time of his death (O: not before or 
afterwards). 

(A: If there are no Muslim heirs, or if the existent Muslim heirs do not 
deserve the whole estate, such as when the sole eligible estate division heir is a 
husband or wife (dis: L6.3-4), then theHanafi school permits disposing of more 
than a third of one's property in bequests (dis: w44), more than a third meaning 
everything in excess of what one’s eligible heirs deserve by estate division (irth).) 
(n: The ruling in the Shafi'i school is that such an excess may not be disposed of 
in bequests, but rather is given to the Muslim common fund (bayt af-mal) if it 
exists, as mentioned below r (L3.3(0:) and L9.1),) 1 


lS' ) ) T3,1 

.JLoJi C—Cj f (* JI 
aIL otiOlj 3! jj-) j 

. ( N iji -d-4 ''J "j 


L3.2 If X's heirs (def: L4.4) arc not poor, it is 
recommended for X to devote a full one-third to 
bequests, but if not (O: i.e. if his heirs are not well 
off, as when they do not have any money at all, or 
have some, but not enough tor their expenses, and 
the other two-lhirds (A: of the estate that consti¬ 
tutes their obligatory shares) which they deserve is 
insufficient), then it is not recommended for X to 
devote a full one-third to bequests. 


. j 1 1 *^ iE. \ a . ^ L.'3/il 

J\y] 

3* C —i o' ^ ii 11 

■ i ^ 

fJ ^1) 'illj ; , 

^ jL a £jj 

dUUdl r ^ i ^ ^ V jXj ^ 

d —'-^>1 (^+1 jMM * 


L3,3 If X wills more than one-third in bequests, 
then his dispositions are not valid regarding the 
portion in excess of one-third when he has no one 
(O: in particular) to lawfully inherit the rest (A: 


ju^li ^ wlk> a_j 1* dj ju L3.3 
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who, if they existed, could give permission for the 
excess, as discussed below). (O: In cases where 
there are no heirs, the Muslim people have better 
right to X's property, and no one may waive this 
right.) 

Nor are X's bequests in excess of one-third 
valid when he has an heir, but the heir refuses to 
authorize the excess, though if the heir <N: or 
group of heirs unanimously) permits it, such a 
bequest is valid. It is not valid for the heir to 
authorize the excess or refuse to do so until after 
X’s death. 


Y-j iir j\ \Lsj 

<j) j a! 'ifj (sliiil 


\ .3,4 Charitable expenditures made by X in his 
will (O: such as an endowment (waqf> def: k30). 
gift, and so forth) are considered as part of the 
bequeathable one-third 


j . m'l i I 3.4 

; . • i> 

-^^5 -iiijj) -CJidl j-- 


L3.3 Bequests concerning obligatory expendi¬ 
tures are also considered from the bequeathable 
one-third, provided that X has stipulated that they 
conic from it. (O: Though if the bequeathable 
third does not cover these {A: despite X having 
stipulated that they come from it), then the excess 
is paid from the remaining two-thirds. Obligatory 
expenditures include such things as paying debts, 
making up the hajj (dis: j 1.9), paying zakat (A: for 
any year that the deceased neglected to pay it), 
expiations, and the fulfillment of vows that would 
have been binding had X been well.) But if X did 
not stipulate (O: that these obligatory expendi¬ 
tures come from the bequeathable one-third), 
then they come directly from the other two-thirds. 


sr*jj) wU-l^l y 'jSj L3 5 

l j; ^-5 jti I- ^d\ 

tb L> j* 

_y d pj">Ul y-CJ'j e*L5yjlj ’V’d I 
{-^—4 u5>) 0-^—4 j] (wwai 1 
.jJj jJ3»i Ji) «ijii jji . eUile 


L3.6 (Current charitable dispositions of prop¬ 
erty made by X during his life, such as establishing 
an endowment (waqf, k30), giving a gift, or 
others, are considered as personal expenditures of 
his own money {O: and he could spend it aJI win. 
out any objection) if made while he was in sound 
health. But if X makes such current dispositions 
under any of the following circumstances, when 
these are linked w ith his death, then the disposi¬ 
tions are considered as having come from the 
bequeathable one-third: 






£7>- V-j d? J-J -J Jj ) Jl—J' 
y y> r - j? dud j]j ( 
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(1) in the final illness which brought about 
X’s death; 

(2) in mi I it ary combat: 

(3) while travelling on rough seas in a storm; 

(4) as a final request before being killed: 

(5) or (0: if female) X dies while giving 
birth, or afterwards before separation of the 
placenta. 

If otherwise. (O: meaning if the current 
charitable disposition w as not made undei any of 
the above circumstances, or was. but the cir¬ 
cumstance was not linked with X's death J then 
the disposition is not taken from the bcqucathable 
one-third. 


L3.7 (N: We distinguish between the above-mentioned current dispositions (n; 

such as gifts, endowments, and donations), and between bequests by noting that 
current dispositions are effective before X’s death, while bequests are effective 
after. Current dispositions are normally implemented even if X uses up ail his 
money, while bequests—unless X’s heirs unanimously agree to allow'otherwise— 
are restricted to one-third of the estate. An exception to permitting current dispo¬ 
sitions to amount to as much of X’s property as he wishes is w hen they are effected 
during his death illness (n: or other L3.6 circumstance), in which case they are 
limited to one-third of the estate, just as bequests are.) 

If one-third of the estate does not cover the 
cost of the <N: current) dispositions which X made 
during his (N: final) illness, then (O: if these have 
been given in some order) they arc implemented 
first thing first, then second, then third, and so on, 

(N: Thus, if during his death illness, X said to his three friends P, Q, and R. 
”I give P a gift of 100 dinars, Q 100 dinars, and R 100 dinars,” but it turns out that 
X's total estate is only 600 dinars, then his gifts to P and O arc valid, but we take 
back his gift to R. which is not valid because it exceeds the 200 dinars that is a third 
of the 600 dinars constituting the whole estate. This is w r hat is meant by imple- 


mcniingthcm in order. ) 


L3.8 The bequeathablc one-third of the estate 
is divided (O: proportionally (N: if shares vary)) 
between all the recipients X designates w'hcn: 

» . , . ji ' J .' d 

jJtll 'jn*- ji <*31 Jp L3.S 

(1) (N; in cases of death illness current dis- 


positions, such as gifts) X did not state them in any 
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particular order (N; such as by saying (n; in a situ- 
ation like the above example) to P, Q, and R, "1 
give you each a hundred dinars/' in which case the 
bequeathable one-third is divided between them); 


cJUT IwL^s^jl jc- 

f b —J fjjj) 

. [V jii > X _ i Lr 


(2) or (N: in cases where X has explicitly 
made bequests) the bequeathable one-third will 
not cover all the bequests, whether they were 
made separately or not. 


(N: All of the above (L3.6-8) only holds if the 
heirs do not agree to permit more than one-third 
of the estate for bequests or current dispositions, 
since if they unanimously agree, it may exceed a 
third, even if it takes the whole estate.) 


L3.9 Bequests made to nonspecific individuals 
such as the poor are effective when X dies, (O: 
They own the property without the fact of owner - 
ship depending on their accepting it.) 


v[ Oju-dy x —1.3.9 

t IjjLflJlS’ jJd 

diii X* 

■ (d^ll 


L3.10 When X bequeaths something to Z, a par¬ 
ticular individual, the ownership of the article 
bequeathed is suspended, meaning that if Z 
accepts it after X's death, even if after some time 
has passed, then Z has owned it from the moment 
X died; but if Z declines to accept it, then X's heirs 
own it. If Z accepts it, but then refuses it before 
having taken possession of it (def: k7.3), this can¬ 
cels his ownership of it, though if he refuses after 
having taken possession of it, it does not cancel his 
ownership (Q; as his refusal is meaningless in such 
a case). 


1-3.10 

jJj o juo wb -jJXdlj 
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L3,11 It is permissible to make the implementa¬ 
tion of a bequest subject to a condition, whether 
the condition is something occuring before X s 
death (O; such as his saying, “If Z enters So-and- 
so’s house, I bequeath to him such and such of my 
property,”) or after (O: such as his saying, “If Z 
enters So-and-so's house after my death, I 
bequeath to him such and such of my property”). 


L3.11 
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things which may be bequeathed 






13.12 It is permissible to bequeath any of the 
following: 

(1) the right to utilize something (O: while 
not bequeathing the actual thing) ; 

(2) particular things; 

(3) something not yet existent, such as “what 
this tree will bear "; 

(4) something not determinately known (O: 
whether it he an unknown thing (A: such as “the 
contents of this box”), or something unknown in 
amount); 


Ojj JaAJ) L3.I2 

ll> j 

l j —jl—oJuk L—a— 


i\s.\ J 

t * 

^Lc- ^JuL ^ (jUiil J 

J) lie V Uj (jA!LT] 
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(5) something undeliverable (non-k2.4); 

(6) something not currently owned (O: at the 
time the bequest is made, bur which X owns at the 
time of his death); 


(7) or something impure (najasa, def: el4.1) 
that has a lawful use, such as a (O: trained hunt¬ 
ing) dog, or oil contaminated with impurity; 
though not something impure that is without law¬ 
ful use, such as wine or pigs. 


THOSE TO WHOM BEQUESTS ARE VALID 




13 13 It is permissible for X to bequeath some¬ 
thing to Z even if Z is; 


^ 1 j * 13. i 3 

AlP J l^j I JlSj ■dJuLlj jJ A_J I j 


(1) a non-Muslim at war with Muslims (A: 
and with still better right when Z is an ordinary 
non-Muslim); 

(2) a Jewish or Christian subject of the 
Islamic state; 


(3) an apostate from Islam; 


(4) the person who kills X; 
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(5) X's heir (def: L4,4), provided X’s other 
heirs permit him to receive it (O: though if they do 
not, then the bequest is not carried out); 

(6) or to a person yet unborn, in which case 
the bequest is paid to the person (O: i .c. guardian) 
who knows of the unborn’s existence at the lime X 
makes the bequest, provided that tlie child is 
either born alive within six months of the time the 
bequest is made, or is born alive more than six 
months and less than four years after the bequest 
is made, during which time the mother has had no 
husband (O: from whom the pregnancy could 
have resulted). 

CANCELLING ONE’S BEQUESTS 

L3.14 If X makes some article a bequest but then 
changes his mind, his taking it back is valid, annul¬ 
ling his bequest, X’s doing any of the following is 
also considered taking it back (A: and cancels the 
bequest): 

(1) X's loss of ownership (O: of the 
bequeathed article) such as by sale or gift; 

(2) X s subjecting the article to loss of owner¬ 
ship by putting it up as collateral, offering it for 
sale, or making another bequest that stipulates 
that it be sold; 

(3) or when the name of the article changes, 
such as wheat being ground into flour, flour made 
into dough, yarn woven into fabric, or when X 
mixes a particular article with other goods. 

L3.15 If Z dies before X. then X*s bequest to him 
is in valid, If Z dies after X but before Z accepts the 
bequest, then 7/s heirs may accept or reject it. 


* 
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L4.0 ESTATE DIVISION (1RTM) 

(O: Estate division refers to the share allotted 
to each heir by Sacred Law. The scriptural basis 


1 L4.0 
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for estate division,prior to the consensus of schol¬ 
ars, consists of the Koranic verses on inheritance 
(Koran 4:11-12, 4:176) and hadiths such as the 
one related by Bukhari and Muslim that the 
Prophet (Allah bless him and give him peace) 
said. 


“Give the obligatory shares of the estate to 
those who deserve them, and the rest belongs to 
the closest male to the deceased.’- 

Encouragement to master the knowledge of 
estate division comes from such hadiths as the one 
from Ibn Mas‘ud (Allah be well pleased with him) 
that the Prophet (Allah bless him and give him 
peace) said. 




>i ^L_-l 


^ J/* ^ 
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“l.earn estate division and teach it to people, 
for I am someone who will be taken from you, and 
this knowledge will be taken from you and 
calamities will ensue, until two men will one day 
disagree about the obligatory apportionment and 
will not find anyone to judge between them. 1 *) 


HOW TO WORK AN ESTATE DIVISION PROBLEM 





L4.1 (n: To work an estate division problem, one should: 


(a) determine the amount ot the deceased’s estate after deducting the 
L4.2-3 expenses; 


(b) make a list showing which of the deceased’s heirs mentioned at L4.4 
exist; 


(c) eliminate from the List any heirs with preventives L5.1-4; 

(d) on a sheet of paper, copy the parenthesized introductory paragraph (“N: 

summary of-’s share,”) for every eligible heir that exists, such as the 

deceased's: 


(1) husband (dis; L6.3); 

(2) wife (L6.4); 

(3) father (L6.5); 

(4) mother (L6.6); 
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(5) daughter (L6.7); 

(as mentioned at L6.8, the shares of the above-named family members are not 
eliminated by anyone, though the shares of those named below may be eliminated 
by the existence of certain other heirs) 

(6) son s daughter (L6.9): 

(7) full sister <L6.10); 

(8) half sister from the same father (L6.11); 

(9) grandfather (father's father only) (L6.13); 

(10) grandmother (L6.18); 

(11) half brother or half sister from the same mother (L6.20); 

(12) and then the others (sons and so forth) mentioned at L6.22; 

(e) read section L7 and cross off the list of heirs those whose shares are elimi¬ 
nated by the other existent heirs; 

(f) if any universal heirs (def: L10.5) exist, see which of them eliminates the 
shares of the other universal heirs, as at LI0,6; 

(g) make a table of the heirs remaining (after (e) and (f) above) like the 
tables shown at L6,6, where one writes the type of heir, the fraction each deserves 
(with the universal heir receiving the remainder, if any), and then at the top writes 
the total shares (this being the common denominator of the fractions), after which 
one calculates the shares that go to each; 

(h) if the fractions (of those besides the universal heir) add up to more than 
one (i.e. the total estate), then one must adjust for this as shown at L8.2; 

(i) but if the fractions add up to less than the total estate and there is no uni¬ 
versal heir to inherit the rest, then one must redistribute the shares as described 
atLSU-2. 


One may practice and test one's skill at estate division by reading through the 
present section and doing the problems depicted in the tables, though to do all the 
problems one must have (or memorize) a full worksheet that contains all the 
information mentioned in (d), (h), and (i), above, plus the rules concerning uni¬ 
versal heirs discussed at L10.1-4. Finally, it is best to check one's answers with an 
Islamic scholar, preferably a teacher from whom to take instruct ion, since this is 
a subject that is easier to acquire from its masters than from books.) 
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EXPENSES DEDUCTED FROM THE ESTATE PRTOR 

TO ESTATE DIVISION 


14.2 The first thing (O: obligatorily) taken 
from X’s property is the expense of preparing his 
body (O: such as the cost of the water to wash him, 
the washer’s fee, cost of the shroud and perfume 
placed therein, pallbearers 1 fees, and so forth) and 
of burying him. These expenses are deducted 
before X's debts arc paid, his bequests fulfilled, or 
his estate divided, unless there is a financial obli¬ 
gation due on the property itself, such as: 

(1) when there is zakat (A: due from any 
year X neglected to pay it before his death); 

r'd 1 i5\* '-C-j 1.4.2 

I 

J>) 

y £ — 

4 1 a 1J ■ ,iSj { 

V X /- J J m V I 

JlSlI 

iLSjJtf jn**. 

JL* t-^y> . i— 

(2) when some of the property has been put 
up as collateral (dis: klL2); 


(3) or when X dies bankrupt with unpaid-for 
merchandise among his property (A: which must 
be returned to the seller before paying other 
expenses from X’s property). 


1,4.3 After the above are paid, the following 
measures are taken (A: and the sequence given is 
obligatory): 

(1) X's debts are paid (N: though if a govern¬ 
ment takes non-lsiamic estate taxes, these are 
deducted from the main part of the estate (A: 
before debts or bequests, as any other loss 
would be)); 

p* CJJi J-aj /Ji 1 -4.3 

(jjAH Aa- L> C.■ y *) aLL^j i d.7 

* ‘V - * T 

* J*. 

(2) then X s bequests (def: I 1-3) arc carried 
out (O*. from a third of what remains after debts); 


(3) and then X’s remaining property is 
divided between his estate division heirs. 


HEIRS 


L4.4 X's male heirs consist of: 

0) X’s son; 

4 j— JjJj— )Jj 1-4.4 

•jJj J*— 4] J ijlj 
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(2) X’s son's son, son's son’s son, and on 1 
down; 

(3) X's father: 

(4) X s father’s father (A: the term grand¬ 
father throughout the book of inheritance refers 
only to this paternal grandfather), father’s father’s 
father, and on up. 

/i ji ^ Ui: if, 

"-s'} jl jaaII j-fb 

* j • tij 

ww j f j 

r’.? f ^* f • j tyj yy i 

jl cJtf * .U-t cAp jJ j l 

(5) X’s full brother, or half brother from X’s 
father or mother; 


(6) the son of X’s full brother, or son of X‘s 
half brother from the same father; 


(7) X's father's full brother, or father’s half 
brother from the same father; 


(8) the son of X’s father’s full brother or 
father's half brother from the same father; 


(9) and X's husband. 


X's female heirs are; 


(L) X's daughter; 


(2) X's son's daughter, son’s son’s daughter, 
son s son's son's daughter, and on down; 


(3) X’s mother; 


(4) X’s grandmother (whether she is the 
mother of X’s father or mother), great-grand¬ 
mother, and on up; 


(5) X's full sister, or half sister from the same 
father or mother; 


(6) and X’s wife. 


EXTENDED FAMILY MEMBERS WHO DO NOT 
NORMALLY INHERIT 


L4.5 The following extended family members 
may not inherit from X’s estate (except under the 
conditions discussed at LI0.8): 

■> Vjt i l- ij L4 , 5 
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1-5.0 


(1) X s daughter's children (O: male or 
female); 

(2) X’s mother’s brother's sons; 

(3) X’s sister’s children, the sons or 
daughters of X’s daughter’s children, or the sons 
or daughters ot X’s sister’s children; 

(4) X’s brothers (O: whether full brother’s, 
or half brothers from either parent) daughters; 

(5) X’s father’s brother’s (O: whether full 
brother’s, or half brother’s from the same father) 
daughters; 


f (tjUj jl I 

J^.S) Alii fVi 

ys' > & j cjUJi 

ol>j olji wtj 
ji y tUji) U i k« ) o oE ^ 

y * L 2,. LI 

^1 jj\j 


(6) X’s father’s half brother from the same 
mother; 


(7) X’s mother’s father; 

(8) X’s mother ’s brother or sister; 

(9) X v s father's sister; 

(10) or anyone related to X through one of 
the above. 


* 


L5.0 THE FOUR PREVENTIVES 
OF INHERITING AN ESTATE 
DIVISION SHARE 

(O; Preventive means that if someone is an 
estate division heir (def: 14.4) but one of the fol¬ 
lowing characteristics exists in him, then he may 
not inherit.) (A: In calculating the estate division, 
an heir who is made ineligible by a preventive is 
considered nonexistent. Such a person is a 
non heir, and as such is eligible for a bequest (def: 
Ll.O) if X wills him one.) 

(n: Given X, the deceased; and Z, his heir.) 


4'j?‘ jL5-o 

; 4 ju jl 

• Jl>-j U1 Cl alj'db) 

1 d - a - .3 < i 4l!>J *-~‘J i I 


L5.1 The first preventive is killing. Whoever 
kills X may not inherit from him, no matter 
whether the killing was: 


**jy J-^ 1 djV' 

^5 Jfl 15" * 


L5.1 

*i ■ <t 
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(1) lawful, as in retaliation (def: o3) or 
imposing a criminal penalty; 

(2) without lawful right; 

(3) accidental; 

(4) intention a); 

‘ * t . . C* l r 

6 1 -1—1 

» t ...•,*«• f 

L^j ■ 1fr 1 j '*'! ■j' 3 ^ 

, %—jy 1 j—h j—*?- j* 

,3>’J-» 4 jl£ V aJI 

• ^ J *.)* 3^ 4^ J 

(5) direct {O: such as Z shooting while hunt’ 
ing. and the shot hitting X); 


(6) or when Z is a causal factor in X’s death , 
such as testifying to an act of X’s that calls for 
retaliation against X, or such as digging a well into 
which X falls. 


To summarize, whoever has a hand in X's 
death, no matter how, cannot inherit from him. 


L5.2 The second preventive is being non- 
Muslim: a Muslim may not inherit from a non- 
Muslim, and a non-Muslim may not inherit from a 
Muslim {dis: L1.0), 

L.V2 

^ /i- x'-JS'ij j-ns y, 

. J *1 jj J J* 

■ fSb jj y*Ji uij 

L5.3 The third preventive is slavery. 

Lj. 'i liUJi L5.3 

_ * ii . >... . ’,a> 

• L’*' J ***>■ t^i 

L5.4 The fourth is uncertainty as to who died 
first, such as w hen X and Z both drown or both die 
in the collapse of a building, and it is not known 
who died before the other. In such a case neither 
may inherit from Ihe other. 

$ 

L5.4 

pJ* C.'H.T _j1 ^ w‘U lib 

. • 1 ^ 1 * ^ b . . • A A - J ' P > » - 

j>- i ^jj |W ^ \ _i * ^u* 

•j^ 1 j* 

L6.0 THE ESTATE DIVISION SHARES 

yiSl .JaI d-dL6.0 

1-6.1 The six obligatory shares mentioned in the 

5-i-H [^1 L6.1 
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Koran (Koran 4:11-12) are one-half, one-fourth, 
one-eighth, two-thirds, one-third, and one-sixth. 


I -6.2 The y go t o ten ca te go ri es: 

(1) X’s husband; 

(2) X’s wife; 

(3) X’s father; 

(4) X’s mother; 

(5) X's daughters; 

(6) X’s son’s daughters, or the daughters of 
X’s son’s son, son’s son’s son. and on down; 

(7) X’s sisters; 

(8) X’s father’s father; 

(9) X’s mother’s or father’s mother; 

(10) X’s half brothers or half sisters from the 
same mother. 


^ U1 j 

gjij 

U*)] J I 6*2 

u-fc)) 

(J> oji) jit* j j [(pVb 

j* 


1.6,3 (N: A summary' of X’s husband’s share; 

—1/2 if there is no inheriting descendant. 

—1/4 if there is an inheriting descendant. 

—The husband’s share is not eliminated by any¬ 
one.) 

X’s husband; 

(1) receives one-half the estate when X has 
no child who may inherit (O: even if the child is 
from a different husband) (N: the word child (Ar. 
walad) including both males and females (A; of all 
ages)), and X’s son has no child who may inherit; 


’£) T6.3 

. (J 1 jj T / t ~ 

. jl5 Ijj t /\ _ 

. i jh» - 




jJjJIj : q {Of* 

+J) jJj (Jj% ^-LJi 

j\ jl5 1 •j-J' Jj*jl 4J^ ^ 




(2) but receives one-fourth the estate when 
X has a child who may inherit (O: whether from X 
by this husband or a different husband, and 
whether male or female), or when X’s son has a 
child who may inherit. 


477 




www.islamicbulletin.com 


L6.4 


Inheritance 


L6.4 (N: A summary of X'$ wife’s share: 

—1/4 if there is no inheriting descendant. 

—1/8 if there is an inheriting descendant, 

-The wife's share is not eliminated by anyone.) 

X‘$ wife: 

(1) receives one-fourth the estate when X 
has no child to inherit (O: even if by a different 
wife) and X’s son has no child to inherit; 

(2) but receives one-eighth the estate when 
X has a child to inherit, or X’s son has a child to 
inherit (O: whether X’s son is from her or from 
another wife). 

If there are two, three, or four wives, they 
jointly receive the one-fourth or one-eighth (O: 
meaning that the share apportioned to one wife is 
given to two or more (A: to divide up between 
them)), 

L6.5 (N: A summary of X’s father’s share: 

—1/6 if there is an inheriting descendent, 

—Universal heir (def: LI0.5) if there is no male 
inheriting descendant. 

—The father's share is not eliminated by anyone,) 
X's father: 

(1) receives one-sixth of the estate when X 
has a son to inherit, or when X’s son has a son to 
inherit (O: or when X has a daughter or X’s son 
has a daughter, who may inherit (N: though in 
such a case, the father takes (A: the sixth plus) the 
remainder of the estate as universal heir (n: as dis¬ 
cussed next))); 

(2) but is universal heir (O: by himself, 
meaning he takes the whole estate if there are no 
others who have an obligatory share coming; or if 
there are such others, he receives the remainder of 
the estate after they have received their shares) 
when X has no son to inherit and X’s son has no 
son to inherit. 

L6.6 (N: A summary of X's mother’s share: 

1/6 if there is an inheriting descendant, or if 


J&Jj II i£) L6.4 

• ^jb jj t f\ - 

. ^jLS - lij A f \ - 

(_lJ Xj - 

ojy 1 Ulj 
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'■ £) L6.6 



478 




www.islamicbulletin.com 


The Estate Division Shares 


L6.6 


there are two or more of X’s brothers or sisters. 
—1/3 of the remainder after deducting the share of 
X’s husband or wife in cases where the heirs 
include both X's father and the husband or wife, 
hut no inheriting descendant. 

—1/3 of the estate when none of the above- 
mentioned heirs exists. 

—-The mother’s share is not eliminated by any¬ 
one.) 

X’s mother: 

(1) receives one-third of the estate when all 
three of the following are the case: 

(a) X has no child (male or female) who may 
inherit, nor does X’s son; 

(b) X does not have two or more brothers or 
sisters, whether full brothers or sisters, or half 
brothers or sisters from either parent; 

(c) and the heirs do not include X’s husband 
and X’s two parents, or X's wife and two parents 
(A: of which X’s mother is one); 


j' X-*-' T / \ - 

*— Aj ^4*^ jlS' Jj H 

• •'*** yt^ £ t I > - 

I 4 * • p-5lij lUill \ g b ^ \ j 

JW1 j‘ otf f/i y) ^ 
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^ j pJj i jl wV 
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L-fc* Jij-Js 
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(2) she receives one-sixth of the estate when 
(non-(a) above) X has a child who may inherit, or 
when (non (b)) X has two or more brothers or 
sisters; 

(3) and she receives one-third of the remain¬ 
der after deducting the share of X’s husband or 
wife when: 

—(non-(c) above) the heirs include X’s hus¬ 
band and two parents, in w r hich case she receives 
one-third of the remainder after X’s husband 
receives his share of one-half, meaning she 
receives a sixth of the estate, as that is a third of 
the remainder, and X’s father receives the rest: 


shares: *6 


husband 

1/2 

3 

mother 

1/6 

1 

father 

universal heir 

2 


(* comm on denominator of 1/2 and 1/6) 
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—or (non-(c) above) when the heirs include 
X's wife and two parents, in which case she 
receives one-third of the remainder after X's wife 
receives her share of one-fourth, meaning that the 
mother receives one-fourth of the estate, as that is 
a third of the remainder, and the father receives 
the rest: 


shares: 4 


wife 


1/4 

1 

mother 


1/4 

1 

father 


universal heir 



1-6.7 (N: A summary of X's daughter's share; 

- -1 12 if there are no other of X’s sons or daughters 
(n: whether full or ha If brothers or sisters to her). 
—2/3 for her to share equally (if there are no sons) 
with other daughters, if any. 

-She is co-uni vers a l heir (def: LI 0.3) with X's 
son(s) if existent, meaning that they jointly consti¬ 
tute the universal heir, dividing this share so that 
each male receives twice the amount of each 
female (A: since men are obliged to support 
women in Islam (dis: mil) and not vice versa). 

—The daughter's share is not eliminated by any¬ 
one.) 

(1) X's sole daughter (O: who is without a 
co-universal heir such as her brother, and without 
someone else on her own level, such as her sister) 
receives half of the estate. 

(2) Two or more daughters jointly receive 
two-thirds. 


Ji L. il* ^ J-J—l11 LfrJj 
L\>yW . w-Sd 


JiLij jj : L6.7 

. j* 1 ''ij c-q fJ y fS - 


jSaAJ JSM Lop _ 

..jstfllS 

■ J* ' b ~ 

J * 

i f . < 0*1 ,>**) sL-Ul 

(L^lS* L J 
. jlUiJk 


L6 8 (N: It is important to remember for the 

persons named in the following rulings that the 
share of any of them who is related to X through 
an inheriting heir is eliminated by the existence of 
that heir (dis: L7.4-6), except for X’s half brother 
from the same mother, whose share is not elimi¬ 
nated by the mother’s existence.) 


W /L ji ; £> L 6.8 

j\ j, j* ji yuf r is-Vu 

Cjjl I JlJ Ijl 4 W 1 

I Si I 


L6.9 (N: A summary of the share of X’s son's 

daughter: 

—Her share is eliminated if X’s son exists (n: an 


J** ji* 


■ O L6-9 
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1 - 6.10 


example of the above rule). 

—1/2 if X has no daughter, son's son, or any other 
daughter of a son. 

—2/3 for her to share equally with the other 
daughters of XX son(s), if X has no daughter(s) or 
son's son(s). 

—1 /6 when there is a sole daughter (def: L6,7( 1)). 
—She is co-universal heir (def: LI0.3) with X’s 
son’s son(s) (A: in the absence of XX daughter, 
dividing this share so that each male receives twice 
the share of each female), 

—Her share is eliminated when X has two or more 
daughters.) 


W T / \ _ 
jLS" i r ,/t - 

• ji' ^ 

^ bi [<^l 

• J*) ilri^ V*** - 


When XXsole daughter (def: L6.7(L)) exists, 
XX son’s daughters) (A; if there are more than 
one, they share) receives one-sixth of the estate, 
w r hich with the sole daughters share of one-half, 
makes two-thirds (N: which is the maximum that 
may go to the category of daughters). 


L6.10 (N: A summary of the share of XX full 
sister: 

—1/2 if there are no other full brothers or sisters. 
—2/3 for her to share equally with other full sis¬ 
ters. 

—She is co-universal heir (def: L10.3) with full 
brother(s) if any, each male receiving twice the 
share of each female. 

—She is universal heir through XX daughter(s) 
(def: LI (1.4). 

—Her share is eliminated if XX father or XX son 
exists.) 

(1) XX sole full sister (N: meaning no other 
full brothers or sisters exist) receives one-half of 
the estate. 


A; jl '■ L6. LO 

J&-L, 

L^^tfWl^VjL-fir/Y. 
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(2) Two or more such sisters (N: when there 
are no full brothers) jointly receive two-thirds. 

(n: L6.12 discusses XX full sister(s) with XX 
daughters.) 


Lh.11 (N: A summary of the share of XX half sis¬ 
ter from the same father: 

—1 12 in the absence of XX full brother, full sister. 


:£) L6.ll 
Y/N. 
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other halt sister from the same father, and half 
brother from the same father, 

—2/3 for her to share equally with other half sis¬ 
ter! s) from the same father, when there are no full 
brothers or sisters, and no half brothers from the 
same father. 

—1/6 when there is X's sole full sister. 

—'She is universal heir through X’s daughters or 
X's son’s daughters (def: LI0.41, provided there 
arc no full brothers or sisters, or half brothers 
from the same father. 

—She is co-universal heir (def: L10.3) with X’s 
half brother(s) from the same father, the male 
receiving twice the share of each female. 

—Her share is eliminated if X's father or son 
exists.) 


V /T • 

iU&)] ** <\ !\ _ 

^ w>Lidl c. ,.i£ » 
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(1) X's sole half sister from the same father 
receives one-half of the estate. 


(2) Two or more such paternal half sisters 
jointly receive two-thirds. 


(3) When such a half sister, or two or more, 
exists with X’s sole full sister, then the half sis- 
tcr(s) (A: jointly, if more than one) receives one- 
sixth, which, with the half that goes to the full 
sister, makes two-thirds. 


L6.12 X's full sister(s) is universal heir through 
X's daughter(s) (def: L10.4). If X has no full sis¬ 
ters, X's half sisters by the same father are the 
estate's universal heirs through X's daughter! s) 
(L10.4). 

An example of the former is when the heirs 
are X's daughter and full sister. The daughter 
receives one-half (dis: L6.7(l». and the sister 
receives the rest (A: as universal heir): 


^ L6.12 

eja* sjp . a, ,, si* oLJ' 
Jp* Ol^>*Vl3 (Ol C . f il l 
^ 4-JLi- [(' T J 
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____ shares: 2 

daughter i/2 1 

full sister universal heir 1 


Another example is when there arc X’s two 
daughters, a full sister, and a paternal half sister, 
in which case the two daughters jointly receive 
two-thirds (di$: L6,7(2)). and the full sister 
receives the rest (A: as universal heir), while the 
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L6.13 


paternal half sister's share is eliminated {A: by the 
full sister’s universal heirship): 


shares: 3 


2 daughters 

2/3 

2 

full sister 

universal heir 

1 

half sister 

eliminated 

0 


l(_^ 0-^*1 j;i c ,} 


i-6.13 (N; summary of X's grandfather's 
(father’s father's) share: 

—His share is eliminated if X’s father exists. 

—1/6 if X has an inheriting male descendant, 

—He is universal heir in the absence of both X's 
father and any inheriting male descendant, 

—If X’s brother(s) or sister(s) exists, then: 

(1) when there is no other heir who has an 
obligatory share coming, then the grandfather 
receives whichever of the following two alterna¬ 
tives yields the maximum: 

— 1/3 of the estate; 

— - or dividing the estate with X’s brother(s) or sis- 
tcr(s) as if he were one of them, the male receiving 
twice the share of the female. If only X’s sister(s) 
exists, then she becomes co-universal heir (def: 
LL0.3) with him; 

(2) but when there are one or more other 
heirs who have an obligatory share coming besides 
the brothcr(s) or sistcr(s), then the grandfather 
receives whichever of the following three alterna¬ 
tives yields the maximum: 


J°h -£) Lb. 13 

; 

, I - 

• £* g *v f \ - 

■-0 AmAP - 

■s* 

c 

1 0^1 ^>-1^ 0^>-l J _ 

ji .J (\) 

■ J* 

:l 

Ijl ^ < LjLflJl I'm-* 

w,,*a* J )JJJ 

,y>/ wj-Lc» ,;i \\ :» j\s j] j (t) 

I Jpdii 
.n/i J 
r / \ : w/ 

Vij «. . i 

Sjt—*—"-a 


—1/6 of the estate; 


—1/3 of the remainder after the (non-brother/sis¬ 
ter) heir(s) receives their share; 

—or dividing the estate with X’s brother(s) or sis- 
ter(s) as if he were one of them, the male receiving 
twice the share of the female. If only X’s sister{s) 
exists, then she becomes co-universal heir (L10.3) 
with him.) 


As for the grandfather, sometimes X’s 
brothers or sisters exist with him and sometimes 
they do not. 
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When they do not, then the grandfather 
receives one-sixth of the estate if X’s son or son's 
son (O: or X’s daughters or son's daughters) exist 
(N: but in such a case he takes the sixth plus the 
rest as universal heir); while the grandfather is the 
universal heir (def: L10.5) in the absence of X’s 
son or son’s son (N: or daughter or son’s 
daughter). 

When X’s (full or paternal half) brothers or 
sisters exist, then sometimes there are other 
inheriting heirs (dis: L6.15) and sometimes not 
(L6.14), 


j-^j) y^ y)^ y^ ] ^ 

J £■ ^$1 sJJ-1 y ^JLJi 
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L6.14 When (besides X's brother(s) or sister(s)) 
the grandfather’s cosurvivors do not include other 
inheriting heirs, the grandfather divides the estate 
with the brothers (A: and sisters) as if he were one 
of them, and (if there are only sisters) is co¬ 
uni versa) heir (def: L10.3) with the sisters. 

But such a division is only effected when it 
does not result in less than one-third of the estate 
going to the grandfather. If it would result in less 
than a third for him, then his obligatory share is 
one-third of the estate, and the brothers or sisters 
divide the rest between them, the males receiving 
the share of two females. This is illustrated by the 
following examples (A: in each of which the 
grandfather receives at least a third); 


(* +-« -» i L6* 14 
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(1) X s grandfather and one sister: 



shares: 

3 

grandfather 


•*> 

z. 

sister 


1 

(2) grandfather and two sisters: 


shares: 

4 

grandfather 


2 

sister 


1 

sister 


1 

(3) grandfather and three sisters; 


shares: 

5 

grandfather 


2 

sister 


1 

sister 


1 

sister 


1 


. j (\) 




sLr'yt y (T) 


484 




www.islamicbulletin.com 


The Estate Division Shares 


L6J5 


(4) grandfather and four sisters: 

shares: 

6 

■ £.J { i ) 

grandfather 

"5 


sister 

1 


sister 

1 


sister 

1 


sister 

1 


(5) grandfather and one brother: 

shares: 

2 

* t * o ► 

(O) 

grandfather 

1 


brother 

T 


(6) grandfather and two brothers: 

shares: 

3 


grandfather 

T 


brother 

1 


brother 

i 


(7) grandfather, brother, and sister: 

shares: 

5 

J c 

(V) 

grandfather 

"> 

A-* 


brother 

n 

i- 


sTster 

T 


(8) grandfather, brother, and two sisters: 

shares: 

6 

. ^ <A) 

grandfather 

2 


brother 

2 


sister 

1 


sister 

i 


In each of the above examples, the grandfather 
divides the estate with them, the male receiving 
the share of two females. 

* ‘ . . - 

L6 ,15 When (beside s X's hrot h e rs orsisters) the 
grandfather's cosurvivors include another inherit¬ 
ing heir, then the heir is given his share, and the 
grandfather receives the maximal amount of three 
possibilities: 

j J* yi4 -jv* 'd& <l>lj L6.15 

j* f* ^4) 

\J*s ;L-il a_r*s If 3 'j^yi\ jlji 

^ « t L* i. i-Jj jl A <» ««ii i ■> l[ 

(a) division (A: meaning to divide it with the 
brothers or sisters as in the above examples); 


(b) a third of the remainder (A: taking a 
third of what remains after the (non-brother/sis¬ 
ter) heir has taken his share); 
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{ c) or one-sixth of the esta te (A: as the estate 
stands before the above-mentioned heir has 
received his share). 




This ruling may be illustrated by (n: the following 
four examples): 


(1) X’s husband, grandfather, and brother, 
where division is better for the grandfather, (n: To 
show why division ((a) above) is better, we may 
compare the three possibilities ((a), (b), and (c» 
for this example: 




(a) division: 


husband _ 

grandfather r 
brother 

--L 


shares: 

1/2 (dis: L6.3(l)) 


division 


j 


4 

2 

7 

i 


(b) third of remainder (after the husband's 
share): 


shares: 


husband 

1/2 

3 

grandfather 

1/3 remainder 

1 

brother 

universal 

2 

(c) sixth of estate: 


shares: 

6 

husband 

1/2 

3 

grandfather 

1/6 estate 

1 

brother 

universal 

2 


The comparison reveals that division, giving the 
grandfather 1/4, is better than the other alterna¬ 
tives, which only give him 1/6, and so division is 
the alternative that must be implemented.) 


(2) X’s two daughters, two brothers, and 
grandfather, where a sixth of the estate is better 
for him. (n: Comparison: 


(a) division: 

_ _ shares: 9 


daughter 

_r 


3 

daughter 

2/3 (dis: L6.7(2)) 

3 

grandfather 

r 

j 

i 

1 

brother 

division 1 

J 

1 

brother 

—? 

1 



jLjs- (*) 
JLJl ^ 
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(b) third of 

remainder (after the daughters’ 


share): 






shares: 9 


daughter 

r , 3 


daughter 

1 2/3 

3 


grandfather 

1/3 remainder 

1 


brother 

- 

1 


brother 

universal 

1 


[c) sixth of esl 

rate: 





shares: 12 


daughter r 


4 


daughter 

2/3 

I” 4 


grandfather 

1/6 estate 

J 2 


brother 

■ 

n ] 


brother 

universal 

1 


Ihe compart sc 

in reveals that a sixth oi 

the estate is 


better than the other alternatives, which only give 


him 1/9, and so the former is the alternative that 


must be implemented.) 



(3) X’s 

wife, three brothers, and grand- 

^ yj (T) 

father, where a third of the remainder is better for 


him. (n: Comparison; 


u 

(a) division: 






shares: 16 


wife 

1/4 (dis: L6.4(l)) 4 


grandfather 

1 

3 


, brother 


3 


brother 

division 

3 


brother 


3 


-l r 



(b) third of remainder (after the wife’s share): 



shares: 12 


wife 

1/4 

3 


grandfather 

1/3 remainder 

3 


brother 


'f 


brother 

universal 

2 


| brother 


2 


(c) sixth of est 

ate: 




shares: 36 


wife 

1/4 

9 


grandfather 

1/6 estate 

6 


brother 

r 

7 


brother 

universal 

7 


brother 


7 



L 
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The comparison reveals that a third of the remain¬ 
der, which gives the grandfather 1/4, is better for 
him than division with the brothers (which gives 
him 3/16), or a sixth of the estate, so he must 
receive a third of the remainder.) 


(4) X's two daughters, mother, grandfather, 
and brothers, where a sixth of the estate is better 
for him. (n; Comparision: 


' t 

f b ut—^ ( i ) 

i H oLjJUJi 

* • f 

. 3jP"'"j1 I Lia.i J j 


(a) division: 


daug hter 
daughter _ 
mother 
grandfather 
brothers 


shares: 6 





2/3 (dis: L6.7(2)) 1 

2 

1/6 (dis: L6*6(2)) 

1 

1 


n 

division 




L J 


(b) third of remainder (after the shares of the 
daughters and mother): 

shares: 18 


daughter , 

- 

i 

6 

daughter ! 

2/3 

i 

6 

mother 

1/6 


T 

grandfather 

1/3 remainder 

1 

brothers 

universal 


~T 

(c) sixth of estate: 

shares: 

6 

daughter 

- 


2 

daughter 

2/3 

2 

mother 

1/6 


1 

grandfather 

1/6 


\ 


(In this case, there is no one who can eliminate the 
shares of the inheriting heirs above, who have 
used up the estate so that there is nothing left for 
the universal heir (the brothers) to inherit (dis: 
L10.5):) 

brothers eliminated 0 


The comparison shows that a sixth of the estate is 
better for the grandfather than a third of the 
remainder, which would give him 1/16, or division 
with the brothers, which would give him 1/12 or 
less* and so he must receive a sixth of the estate.) 
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L6.16 


Lb. 16 If both X‘s brothers and half brothers 
from the same father exist with the grandfather, 
the brothers add the number of the half brothers' 
shares with their own shares in calculating their 
own versus the grandfather’s, but then the 
brothers receive both their own shares and the 
half brothers' shares. (A: The latter are elimi¬ 
nated (dis: L7.3) by the brothers, but are initially 
reckoned in as a dispensation for the brothers.) 

This may by illustrated by the following 
example, in which there is X’s grandfather, 
brother, and half brother from the same father. 


(initial division ) 
gran dfather 
brother 
half brother 


division 


shares: 3 

1 

1 

1 


but then, because the brother eliminates the half 
brother’s share. 


shares: 3 


grandfather 


1 

brother 


2 

half brother 

eliminated 

0 


j\j L6.16 

1 Jl >01 

/, i J « , - > . 

c’ j a>- iili* , ^ i^'ii 

jL_±lij ii j jju 

jUi Jjm : j . a-: to 

J. I)*' » ■ t( • v . , _ * c . ■. 

. 4*1! 4A&> 3 yA-i I • j J J 1 

Lfj J-4 S l*Jt U*T J' j \S 

. <3 ^Ul J -a^qji ^V‘ J* fVf 


and this is the actual division.. 

In a second, similar case, if there is a sister, 
half brother from the same father, and grand¬ 
father, then (A: the half brother’s share is 
reckoned with the sister’s share versus that of the 


grandfather, and) her portion of the estate is 
brought up to one-half (A: which is the maximum 
she may receive, as at L6.10(l)) from the (n; addi¬ 
tive) amount, and the rest goes to the half brother 
(A: since the grandfather already has his share, 
and she may receive no more than her obligatory 
share of one-half), (n: To illustrate, first we make 
a plain division, the males receiving the share of 
two females: 

shares: 5 


grandfather r 
sister 

half brother 


division 


2 

2 


Then, as in the previous case, we give the half 
brother’s share to the sister, since there is none to 
eliminate her full share of one-half (dis: 
L6.10(1)). 
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shares: 5 

grandfather 

2 

sister 

3 

half brother 

0 


But since this gives the sister more than her maxi¬ 
mal share of one-half, the surplus is returned to 
the half brother, and this is the final division. 
Here, for convenient redivision, wc multiply the 
case's shares by two: 


il 

X 

CM 

shares: 10 

grandfather 

4 

sisier 

5 

half brother 

1 


which is the actual division.) 


L6.17 When there is a sister (O: full sister or half 
sister from the same father) and grandfather, the 
sister does not normally receive a particular 
obligatory share (O: since she is co-univcrsal heir 
(def: 1.10.3) with the grandfather), except in the 
following case (Ar.. al-akdariyya, lit. “the mur¬ 
kiest’') in which there is X's husband, mother, 
grandfather, and sister. 



shares: 

6 

husband 

1/2 (dis: L6.3(l)) 

3 

mother 

1/3 (dis: L6.6(l)) 

2 

grandfather 

1/6 (dis: L6.15(c)) 

_ 

But at this point, 

the estate has been used 

up, 

despite the fact that the sister deserves her share 

of one-half, and no one can eliminate it: 


sister 

1/2 (dis: L6.10(1)) 

3 


Lb. 17 

I ^J 

LfJ Mj) 

^ (I+m, 

•. * * t i 

»—0-^.a. x Jl a,..L 4.* j_>^ 

jjilil _it a_~lS j cJdi fa 

jfr JA U* J-3j JL 4 JI 


^ 9 f •* 

■O iJL-Jl Jj-iC* Lf^i 

^ ,jA 4 l ^J <1 * ^jA 

t 1*0 f 

• jL- fbWj 






so we redivide the estate by adding the three 
shares that the sister deserves to the initial divi¬ 
sion's six shares, which become nine (A: this pro¬ 
cedure being an adjustment ( L awl, def: L8J) for 
not being able to give everyone full shares, one 
which proportionately distributes the deficit to all 
recipients). 


(6 + 3 =) 

shares: 9 

husband 

3 

mother 

2 

grandfather 

1 

sisier 

3 
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L6.18 


But this results in the grandfather receiving less 
than if he were to divide the remaining estate with 
the sister (n: which is impermissible because of 
ruling L6.15), and so the grandfather and sister 
add their shares to together (equalling four) and 
divide them, the male receiving the portion of two 
females, (n: Here, for convenient redivision, we 
multiply the case’s shares by three: 


0 x 9 -) 

husband _ 

mother _ 

grandfather / - 
sister 


division 


shares: 27 

_9 

_6 

__ 

4 


and this is the actual division,) 


. Ly ji* J JU1 


L6.18 (N: A summary of the share of X’s grand¬ 
mother (whether she is X’s father’s mother or 
mother’s mother, or, if both exist, they share the 
portion): 

—1/6 if X’s mother does not exist. 

—Her share is eliminated if X’s mother exists, 

—Her share is eliminated by the existence of X’s 
lather if X is descended from her through the 
father.) 



1 - 6.18 

4—apJl? LJtf oj J 4 l pi 1 

: JSCjj (U^l 

pju- g \\ \ - 

■ 

jj g p>>^ - 
pV 1 pi plj p^ll pi C^S j\i *-Udl Ulj 

j\ \jSaj pi pi w»Vi pi ji US* 

, w i-* > -ti l_$Jj ^ i pi 


(1) X’s grandmother (or great-grandmother) 
gets one-sixth of the estate when: 

—she is A, E, and so on, up that line (n: on the 
chart above); 

—she is C, G, and so on, up that line; 

—or when she is H. and so on, up that line. 
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(2) If there are two grandmothers/great¬ 
grandmothers on the same level (A: level IT for 
example), they jointly get one-sixth to share be¬ 
tween them, such as when both C and A exist, or 
when both G and H exist. 

(3) If one of two surviving grandmothers/ 
great-grandmothers is closer (A: on a closer level) 
to X, then: 


• ^ fb y 1 f 1 r 1 j s ^ (*b y 1 f 1 

.jli J .>1 'l —^1 J 

y V* L*-* ja C-U5 - J\j |*1 ^ 1 

^ uL h ,i pj 

• f’ r 1 rb y 1 ^ 


(a) if the closer of the two is on X's mother's 
side (n: the left of the chart) then she eliminates 
the share of the farther of the two. For example, 
the existence of A eliminates G‘s share; 


(b) but if the closer of the two is on the 
father’s side (n: the right of the chart), she docs 
not eliminate the share of the one on the mother’s 
side who is farther from X. Rather, both jointly 
receive the sixth to divide between them. For 
example, C does not eliminate E. 


1-6.19 As for great-grandmother F, she does not 
inherit, as she is an extended family member who 
may not inherit (A: being related to X through B, 
who may not inherit (dis: L4,5(7,i0))). 


p! L_*'j Lb. 19 

fU^V 1 j* ^ j; pVi 


Lb.20 (N: A summary of the share of X's half 
brother or sister from the same mother; 

—1/6 if there is just one of them, when none of X’s 
inheriting male ancestors (A; father on up) exists, 
nor any inheriting descendants. 

—1/3 if there are two or more of them, to share 
bctvveen them, but which is divided so that males 
and females receive equal shares. 

—T heir share is eliminated by the existence of any 
of X's inheriting male ancestors or inheriting 
descendants.) 

(1) X's half brother or sister from the same 
mother receives onc-sixth if alone. 


j' -r) L6.21) 

fj *t / X — 

.(Jl'MjS Jdh 


T^b 

'J* lj l—T*lj 

l-U-L^o 1_)1 p_y> 

• 4b“* y j p-**-**l2h 


(2) When there are two or more of them, 
they jointly receive one-third. This amount is 
divided with equal shares going to male and 
female alike. 
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1 , 6.21 


1-6.21 To summarize all of the foregoing: 

(!) One’half of the estate is the obligatory 
share of five types of heir: 

-X’s husband, under certain circumstances (dis: 
L6.3(l»; 

—X's (sole) daughter (L6.7(1)); 

—X’s son’s daughter (L6.9(N;)); 

—X*s (sole) full sister (L6.10(t)); 

-and X’s (sole) half sister from the same father 
(L6.11(1)). 

(2) One-fourth of the estate is the obligatory 
share of two types of heir: 

—X's husband, under certain circumstances 
(L6.3(2)); 

—and X’s wife (L6.4{1)). 

(3) Onc^eighth of the estate is the obligatory 
share of X’s wife, under certain circumstances 
(L6.4(2)). 

(4) Two-thirds of the estate is the obligatory 
share of four types of heir: 

-two or more of X’s daughters (L6.7(2)); 

—two or more of X s son's daughters (L6.9(N:)); 
—two or more of X’s full sisters (L6.10(2)); 

—and two or more or X’s half sisters from the 
same father (L6.11(2)), 

(5) One-third of the estate is the obligatory 
share of: 

—X's mother, under certain circumstances 

(L6.6(l)): 

—two or more of X’s half brothers or sisters from 
the same mother (L6,20(2)); 

—and it may be the share of the grandfather when 
X's brothers exist (L6.14, second par.). 

(6) One-sixth of the estate is the obligatory 
share of seven types of heir: 

—X’s father (L6.5(l)); 

—X's grandfather (L6.13(N:) and L6.15(c)); 
—X’s mother (L6.6(N:)); 

—X’s grandmother (L6.18(l)); 

—one or nurre daughters of X’s son when X's 
daughter also exists (1-6.9); 

—one or more of X’s half sisters from the same 


* • 11 ji uLb L6.21 

/ 

: 

uK / J* 

• ^ j ^ 

J Ljt-j jU 

oL^Jl S-ju jt ^ J> 

Ji ijL_pL^ai 

i-JU. J • -'VO 

Jiij jj J Jf 

I A w, * ... ilj 4 l 

J jJW J 

'V o^—^ s-J—aJl wJo 
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father when X’s sole full sister also exists 
(L6.11(3)); 

—and X's sole half brother from the same mother 
(1.6,20(1)). 

JA -U-ljjj 

L6.22 (N: A summary of the other heirs’ shares; 

-j-r-o 1 1 11 y-i >j ; £) Lb. 22 

(1) X’s son is universal heir. 


(2) X’s son's son; 


—is eliminated by X’s son; 


—and is universal heir in the absence of X’s son. 


(3) X’s full brother: 

S >w 

: j.a/.li 

-—is eliminated by the existence of an inheriting 

w - C 

male descendant; 

■ - 

—is eliminated by X’s father; 

■ t j***- * 

—and is universal heir in the absence of both an 


inheriting male descendant and lather. 

:wV^1 
• ^y f ts** - 

(4) X’s half brother by the same father: 

—is eliminated by any inheriting male descen- 

, - 

dant; 

. JUi-iiL - 

“ -is eliminated by X’s father; 


—is eliminated by X’s full brother; 

: jjI 

—and is universal heir in the absence of all these. 

, Ktm £’SllS’ - 

{5) The son of X’s full brother is the same as 


X’s full brother ((3) above), but eliminated by 


him. 

a»Jb w'VL 

(6) The son of X's half brother by the same 

• f 

father is the same as {5) above, but eliminated by 
him. 

'r* ^ 

(7) The brother of X’s father: 

—is eliminated by any of the following: X’s father, 
grandfather, brothers, and their sons; 

—and is universal heir in the absence of all of 
these. 

(8) The son of the brother of X’s father is the 
same as (7) above, but eliminated by him.) 

* 

• (*** - 
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L7.0 THOSE WHOSE SHARES ARE 
ELIMINATED BY OTHERS (HAJB) 

L7.0 

* * 

L7.1 The share of X's half brother from the 
same mother is eliminated by the existence of four 
types of heir: 

—X’s inheriting descendant (male or female); 

—the descendant (male or female) of X’s son; 

—X’s father; 

—or X’s grandfather. 

c & c* ^ ^ L7>1 

jl aJj j 0^11 : 

L7.2 Hie share of X’s full brother is eliminated 
by three: 

—X’s son; 

—X’s son’s son; 

—or X’s father. 

y L7.2 

• jtS\ j/ifi ; AiVu 

L7 t 3 The share of X’s half brother from the 
same father is eliminated by four: 

—X's son; 

-X’s son's son; 

—X’s father; 

—or X’s full brother. 

£ *Ji\ ja ^ L7.3 

L7.4 The share of the son of X’s son is elimi¬ 
nated by X's son, and likewise the son of the son of 
X's son, and on down: each is eliminated by the 
existence of a son closer to X (A: meaning fewer i 
generations from X % even if the one who is closer 
is from a different one of Xs sons). 

SjA ^jt Xj L7.4 

’ L7.5 X’s grandmother or great-grandmother 
does not inherit if X’s mother exists. 

Xj L7.5 

ft . . y * m 

! L7.6 Neither X’s grandfather (A: i.c. father's 
father) nor grandmother or great-grandmother on 
the father’s side may inherit when X's father 1 
exists. ■ 

ja TtfcJt X? L7.6 

. L-^Vl 

L7.7 When X's daughters receive a full two- 
thirds of the estate (dis: L6.7(2)), then the 
daughters of X’s son do not inherit, unless they are 

0^1 iui 1 ijj L7.7 
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made co-universal heirs (def; L10.3) by the exis¬ 
tence of a male who is at the same distance (A: 
number of generations) from X as they are, or by 
one who is farther from X than they. When they 
are co-universal heirs, the male receives the share 
of two females. 

For example, if there arc two daughters and a 
daughter of X‘s son, the two daughters take two- 
thirds and the son's daughter receives nothing. 
But if there also exists with her X’s son’s son, or 
son s son’s son, then she (A: as co-universal heir 
(def: LI 0,3) with him) gets the rest of the estate 
with him. the male receiving the share of two 
females (N: and such a male is nicknamed her 
blessed brother (akh mubarak)). 


J—a- 1 r 

^j jizj uii,. i*- ji-/JJJ 

c-J *j j 

Ji* / f ^ 

X* A-^ J ^ j \S 


L7.8 Similarly, when X’s full sisters receive 
two-thirds of the estate (dis: L6,10(2)), then X's 
half sisters from the same father do not inherit, 
unless they have a brother to make them co- 
universal heirs, the male receiving the share of 
two females. 



:Ju jLJ-) 



L7.8 



,j — 4 —*> j j * *> . <L>i Sfj 
Ja>- J Lt jSjtt 


L7.9 Someone who does not inherit to begin 
with (N: due to the existence of a preventive (def: 
1-5)) cannot eliminate the share of anyone (A: 
such a person being as if nonexistent in figuring 
the estate division). 






L7.9 
. u>i 


L7.I0 Someone who may inherit, but whose 
share has been eliminated by another, can not 
eliminate the share of anyone, although such a 
person’s existence may diminish the share of 
someone, as when there exist X’s half brothers 
from the same mother, and X’s father and mother. 
In such a case, the half brothers do not inherit (dis: 
L6.20(N:)), but their existence diminishes the 
mother’s share from a third to a sixth (dis: 
Lb. 6(2)). 





y yj 


L7.J0 




L . J » i ) 


* > -. 



u j ,7^;^ —A V 

• A! 4- ^ y 


* 
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L8.0 


L8.0 ADJUSTMENT WHEN THE 
SHARES EXCEED THE TOTAL 
FSTATF ("AWL) 


J yM L8TJ 


L8.1 (A: Adjustment ('awl) is used in cases where the estate is not enough to 

give everyone their full shares, and proportionately distributes the deficit to all 
the heirs in an equitable way.) j 


L8.2 Whenever the shares deserved by heirs 
exeeed the number of available shares, the 
number of shares is additively increased to the 
number needed. 

An example is the case (al-mubahala) in 
which there arc X's husband, mother, and full 
sister: 

__ shares: 6 

husband _ 1/2 (dis: L6.3( 1)) _3 

sister _ 1/2 {dis: L6J0(1)) _3 

but at this point, the estate has beeii used up 
despite the fact that the mother deserves her share 
of one-third, and no one can eliminate it: 


mother 1/3 (dis: L6.6(l)) 


so we redivide the estate by adding the mother's 
portion (n: two shares) as an adjustment: 


( 6 ^ 2 -) 

shares: 8 

husband 

3 

sister 

3 

mother 

2 


J* J*Sj- L8.2 

f J : r ( 

iJl—* jtflyll * cJL*l 

* A • i\ t 

« ^ (*L? gj j aU L- ; <J1 

■ -* _ >■ i ii. ^yLti 

i « #» I n ' «. ' • of _ 

'i JLJI 

jp ^ j* Jl—wJdl 

fSe, a* o^SUj yu 


and this is Ihe actual division, (n: L6.17 furnishes 
another example of adjustment.) 


* 


L9.0 REDISTRIBUTION WHEN THE 
SHARES ARE LESS THAN 
THE ESTATE (RADD) 

{n: This section has been moved here from its 
original place after LI0.7 below.) 


a Ji L9.0 

0 

U* I JL» Jii Ji : 

^ C>LwaP ^ y A-m * 

. { 0 L 4 J f 
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L9,l If X has no (A: universal heir) relatives 
(def: 1-10-5), then (A: the remainder of) his estate 
goes to the Muslim common fund (bayt al-mal) as 
an inheritance to the Muslims, provided the 
Islamic ruler is just. 

If the Islamic ruler is not just (A: or not exis¬ 
tent), then it (A: the excess) is redistributed 
among the inheriting heirs in proportion to their 
relative shares, except for X's husband or wife, 
who may not receive any of the redistributed 
amount. 

L9,2 (N: Three illustrations of redistribution follow: 

(1) X's sister and grandmother: 


shares: 6 


sister 

1/2 {dis: L6.10(l)) 

3 

grandmother 

1/6 (dis: L6. 18(1)) 

1 


But at this point, the obligatory shares are less than the estate, so w r e redistribute 
the excess estate in proportion to the heirs' respective shares by reducing the 
shares of the case to four, which is the number of the existing heirs' shares: 


(3 + 1 =) 

shares: 4 

sister 

3 

grandmother 

1 


^jLJi L9.1 

jui cw *L ju2i [ Jlp v[j] 
. Sbu ioaLJi Si bj) 

^ OrTJp 1 J-* ■>“ 

't ' ' ■ ' , 

f M oj] 


and this is the solution, and is how we redistribute in cases that require it, when 
there is neither a husband nor wife among the heirs. As for w hen there is a hus¬ 
band or wife, the examples below furnish illustrations of the division. 

(2) Xs wife, half brother from the same mother, and grandmother: 

_ shares: 12 

wife__ 1/4 (dis: L6.4( 1)) 3 

half brother i/b (dis: L6.20(1)) 2 

grandmother 1/6 (dis: L6.18( 1)) 2 

But here, the obligatory shares are still less than the estate, in which there are five 
remaining shares: 

excess 5 


So, excluding the wife as mentioned above (L9,1 (end)), we divide the excess bet¬ 
ween the half brother and grandmother in proportion to their respective shares, 
namely two-to-two, w'hich means a half-and-half division of the excess five shares. 
For convenient division of these five shares, we first multiply the case’s total 

shares bv tw r o: 

* 
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(12x2=) 

shares: 24 

wife 

6 

half brother 

4 

grandmother 

4 


excess 


10 


and then we divide the ten excess shares between the half brother and grand- 
mother, while the wife gets only her original share (dis: L9.1 (end)): 

shares: 24 


wife 


half brother 


(5 + 4 =) 


grandmother 


(5 + 4=) 


and this is the solution. 

(3) X's wife, mother, and half brother from the same mother; 

shares: 12 


wife 


1/4 (dis: L6.4(l)) 


3 


mother 


half brother 


1/3 (dis: L6.6(l)) 
1/6 (dis: L6.20(1)) 


But the obligatory shares are still less than the estate, in which there arc three 
remaining shares: 


excess 


So, excluding the wife, as before, we divide the excess between the mother and 
half brother in proportion to their respective shares, namely fouMo-two, which 
means a two-to-one division of the three excess shares: 

shares: 12 


wife 


3 

mother 

(2 + 4 =) 

6 

half brother 

(1 + 2=) 

3 


and this is the solution.) 


L10.0 UNIVERSAL HEIR (‘ASABA) 


LI0.0 


L 


LI 0.1 (A: A universal heir (‘asaba) is someone who takes the remaining estate, 
if any, after heirs deserving obligatory shares have taken them. When there are no 
such heirs, the universal heir takes all. There are three types of universal heir; 
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Inheritance 


(1) universal heir by oneself (‘asaba bi nafsihi); 

(2) co-universal heir (^asaba bi ghayrihi); 

(3) and universal heir through the existence of another (‘asaba ma'a 
ghayrihi).) 

(n: The following three definitional entries have been added to this section by the 
translator.) | 


UNIVERSAL HEIR BY ONESELF 




LI0,2 (Hasanayn Muhammad Makhluf:) The 
universal heir by oneself \s X's male relative who is 
not related to X through a female, whether this be 
because: 

0) there is no one between him and X, as is 
the case with X's father or son: 

(2) or whether because there is someone be¬ 
tween him and X, but not a female, such as X's 
grandfather (the father of X's father), X’s son’s 
son, X’s full brother, or X's half brother from the 
same father. 


( . 1 —« -» V> .V-— L LIU.2 

|J JL j yj, Y 

w-Vb" JU-Jl J-J 

£^b ji'N Jib y) 

.Ji j 


CO-UNIVERSAL HEIR 






LI U, 3 The co-universal heir is any femaJe deserv* 
ing an obligatory share who requires someone else 
in order to become a universal heir, and with 
whom she participates in this universal share. 

It is a class confined to four types of women, 
those whose share if alone is one-half, and if there 
are more than one is two-thirds. They are: 

(1) X’s daughter: 

(2) X s son’s daughter; 

(3) X’s full sister; 


J t ; < — «Jl LI0.3 

Ji ^JJ V-U 

. i_> ^ \ ^ ’-j j ,. i 

Jir^? d—d! y y j — 

y Ql.-lUhj yJ ■_a^aJ' 

■ iJ*J 


.^WVb- 
•b J* ** -J—>%> - 


(4) and X's half sister from the same father. 


Whenever a male exists with one of these four who 
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L10.4 


is universal heir by himself (def: L10.2), of the 
same generation as her and of the same strength 
(N: i.e. both are full or half siblings), she becomes 
co-universal heir with him and inherits by the uni¬ 
versal share, not her obligatory share. They divide 
the universal share so the male receives the por¬ 
tion of two females. 


universal heir through the existence 

OF ANOTHER 


L10.4 The universal heir through the existence of 
another is any female deserving an obligatory 
share who requires someone else to become a uni¬ 
versal heir, but with whom she does not share this 
universal share. 

These are only two people from among those 
who deserve obligatory shares: 

(1) X's full sister; 

(2) and X’s half sister from the same father; 

provided that X‘s brother, who would form a co- 
universal heir (def: L10.3) with them (A: in which 
case they would not be a universal heir through 
another) does not exist, and provided that either 
of the above two females exists with X’s daugh¬ 
ters) or son's daughter(s), and on down (A: these 
being the someone else needed to make them a 
universal heir through another) (al-Mawarith fi al- 
sharVa al-Islamiyya fy80), 99, 1Q2, 103). 


LI0,5 The universal heir is a person who takes 
the whole estate if there is no other heir, or takes 
any of it that is in excess of the obligatory portions 
which are given to heirs, when they also exist. If 
there is nothing in excess of the heirs’ obligatory 
shares, then the universal heir does not receive 
anything. 


L10.6 Their order (A: these being the universal 
heirs by themselves (def: LIU.2)) in closeness to X 
(A: such that the existence of someone at the first 
of the list eliminates the universal heirship of any¬ 
one following him) is: 


VfyV ^ 


ja>- 




) I 






L10.4 


^ CAB 

, Aj 

Jail jLJl 

. - 

ft lil 

« _ . it 

^ ✓> 1. I. i\ M 

. [i-rtLAfl 




u LI0.5 

j* JJw- U j* la) JL*J| 

* ‘ «. a * , • ••a ' 

oji . lil 

j* 

. olwad 1 


^ St' r : L10 ' 6 
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(1) X’s son; 

(2) X’s son’s son; 

(3) X’s son’s son's son, and on down, no mat¬ 
ter how many generations; 

(4) X’s father; 

(5) X’s father’s father; 

(6) X’s fathers father’s father, and on up. no 
matter how many generations; 

(7) X’s full brother; 

(8) X’s half brother from the same father; 

(9) the son of X’s full brother; 

(10) the son of X’s half brother from the 
same father; 


"A* I J- £-4 jlj 

^ pj j— ;Vj 

j - i i i - - , $ ^• 


. IJLSvtj 


(11) the brother of X’s father; 


(12) the son of the brother of X’s father, this 
son’s son t and on down; 


(13) the brother of X’s father’s father; 


(14) and then (13)’s son, this son’s son. and 
on down, 


ji ji ji Ui jl* «li* '.y* . *-Vjl \ j p } 1J 0,7 

jtf eti . I ^jj K. stfi - V j ji ji d oU lili . d -JjUi ^ 

3 i ji \j ^ 4_f^ ^^jL-i s'if- jjpij t-'i/jiii 

J) ^ J^ 1 ' jS* p .l*dl ^jUU 

^**4 siO-> 3^*^ 'jXj^ j-* j5^1i, y** L ^ r wVi i* jaj ^y.d i 

y* Vi fVjll* wy Vj . w-Vi yjLA ^1 y** ja t'ijjii 


LI0.8 When there is no universal heir, and no 
heir inheriting an obligatory portion that the 
excess estate could be redistributed to (dis; L9,1), 
then the estate is divided between the extended 
family members (def: L4.5)such that each of them 


j— I JO.8 

[ (V 4 * — 1 Vj v— 

t 

J* 
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takes the place of the person through whom they 
are related to X. For example: 

(1) X’s daughter’s child takes the share of 
X's daughter; 

(2) X’s sister’s child takes the share of X’s 
sister, 

• t ’> - * • 1 * * - V . * * 

J—U j* fL-a- 

C-'L. - Jl 

f^ j—:Ij ^ f 

pVU fills’ 

(3) X’s brothers’ daughters take the share of 
the brothers; 


(4) the daughters of X’s father’s brother take 
the latter's share; 


(5) X’s mother’s father takes her share; 


(6) X’s mother’s brother or sister takes her 
share; 


(7) and X’s father's half brother or sister 
from the same mother takes the father’s share. 


L10.9 No universal heir may inherit (A: a univ¬ 
ersal share) when there is a universal heir who is 
closer to X than he is. 

»_ Vj L10.9 

» » ,» 

L 10.10 No one constitutes a co-universa! heir 
(def: L10.3) with his sister except: 

(1) X’s son (N: w'ith X’s daughter); 

wL^Jy, MO, U) 

pSlj 

(2) X’s son’s son (N: with X’s son’s daugh¬ 
ter); 


(3) and X’s brother (A: with X’s sister). 


Each of them constitutes a co-uni versa! heir with 
his sister, the male receiving the portion of two 
females. 


L10.ll (N: In addition to being co-universai heir 
with X’s son’s daughter ((2) above),) X’s son’s son 
(N: or son’s son’s son, and on down) is (n: also) co- 
universal heir with the daughters of his father's 
brother who are of the same generation as he, and 

siUJ ji 0(14-i^j L10.11 
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those of his father's sisters and the daughters of his 
father's father's brother(s) who are above him (N: 
of a closer generation to X) t provided they (A: 
those closer to X than he) have no obligatory 
shares coming. (N: Because if they do, then they 
take their share and are not co-universal heirs with 
him, This may he illustrated by the following 
example: 


r; J » . t t . t -1 , 

jA _} A aS~ wL 

-yj*} (*-i hi 4-J ^ oLjj 


(1) X's husband, daughter, son’s daughter, son’s son's daughter, and son's 
son's son: 


shares: 12 


husband 

1/4 (dis: L6.3(2)) 

3 

daughter 

1/2 (dis: L6.7(l)) 

6 

son’s daughter 

1/6 (dis; L6.9) 

2 


sou’s son’s daughter r 


son's son’s son 


universal 


1 


But if there were two of X’s daughters in the above case, we would have to 
divide the estate as follows: 


shares: 12 


husband 


3 

2 daughters 

2/3 (dis: L6.7(2)) 

8 


Here, the sou’s daughter does not have an obligatory share coming, since the two 
daughters have taken the full two-thirds, and so the son s daughter (dis: text 
above) is co-universal heir with the son's son’s daughter and son’s son's son: 


son s daughter 

- 


- - 

son’s son’s daughter 

universal 


\ 

son’s son's son 









L10.12 A person who is a universal heir does not 
participate in the share of someone who has an 
obligatory share coming, except in the following 
case (al-musharraka): 

Given X's husband, mother (or grand¬ 
mother. for the result is the same), two half 
brothers from the same mother, and a full 
brother: 


shares: 6 


husband 

1/2 (dis: L6.3<1» 

3 

mother 

1/6 (dis: L6.6(2)) 

1 

2 half brothers 

1/3 (dis: L6.20(2)) 

2 


jp ji \l ilj 1 —il Vj L I 0.12 

flj j V! 

J-A* jLib 

ji] fSUj t j— 


in which case the estate has been used up and 
nothing remains for the brother: 
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full brother _ universal _0 

(N: But the full brother is closer to X than the half 
brothers, and should not be eliminated by their 
share, so an exception is made and the half 
brothers and full brother are made co-universa) 
heirs:) 


shares: 6 


husband 

3 

mother 

1 

2 half brothers 

n 

full brother universal 1 

(2 

L J 

L J 

(N: It is important to remember in such cases that 

the universal share is divided so 

the males and 


females receive equal shares (dis; L6,20(2)).) 


•=* 


LI0.13 When a person both deserves an obligat¬ 
ory share and is a universal heir, then he inherits 
both of these. 

An example is when the son of X's father’s 
brother (A: who is universal heir (dis: L6.22(8))) 
is also X’s husband (A: deserving a husband’s 
share (dis: 1.6,3)); or when the son of X's father’s 
brother is also X’s half brother from the same 
mother. 


■ f . • . 

J* ^ J Vr 


* / i » • • 
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Who Should Marry 


ml ,1 


verses its, 

“Marry such women as seem good to you" 
(Koran 4:3), 


y wvUfl U lj_^_d 

r jJmS „[r :4_J|] 4*L-JI 


and hadiths such as, 


'Marry one another, that you may increase/' 


w hich was related by Shafi'i.) 


ml .1 A man who needs to marry (O: because of 
desire for sexual intercourse) and has enough 
money (O: for the brides’s marriage payment 
(mahr, def: m8), for clothing for the season of the 
year in which he marries, and the expenditures of 
one day) is recommended to do so (O: to protect 
his religion, no matter w hether he is occupied with 
religious devotions or not). One who needs to 
many but does not have enough to pay for these 
expenses is recommended not to marry', but rather 
to suppress his sexual desire by fasting (O: and if 
it is not suppressed by fasting, then he should 
marry, borrowing the money to pay the bride's 
marriage payment if she will not accept his owing 
it to her). 


m 1.1 

i i 

A* J*) V 1 dUjJl J* 
d *>—O 

j^} J) 

^ 

- ( A*y H 


ml .2 It is offensive for someone who does not 
need marriage (O: being undesirous of it because 
of a physical defect or other reason) to many 
when he does not have enough money to cover the 
expenses. Marriage is not offensive fora man who 
has enough money, even when there is something 
that might prevent him from doing so such as old 
age or a chronic illness, though it is superior for 
him to devote himself to worship instead. If he 
does not devote himself to worship (O: being 
occupied with enjoyments and not thinking of 
worship at all) then marriage is better (O; since 
someone whose lack of sexual desire is not due to 
a physical defect may later have such desire, as 
opposed to someone whose lack of desire is 
because of such a defect, to whom this will not 
happen). 


J\ ^ j*j m 1.2 

j\ ad <_Jl jSC j\s jl) 

. a a Xsij 

J\ ) Lft Aj-J JAJ 

J&AjSj ^ pSb V fj* JA Aj 

. SiUJL JLtJVl 

y— « ■- * ■■■. * .* jlS” jC) ^j 

** ^ 1 «L_«dl ^1 ddxL |d_j cdAlJL 
a*i jSLJt j-s* jV) J_ddi ^LXJIS 

Juu d ^ 

. (dJJi d M ad JiLM jS- 


m 1,3 As for a woman, if she needs to marry, it is 
recommended for her to do so. though if she does 


Ji if _r+^ liij m 1.3 

vJii' jL) Sij j , 
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not, (O: not feeling any sexual desire within her¬ 
self, and she is engaged in worship,) then it is 
offensive for her to do so. (N: Though such a 
woman needs a husband or unmarriageable re la- 
live to travel and so forth (dis; mlO.3).) 


DESIRABLE characteristics in a bride 

5 


f, il 

mL4 It is recommended for a man to many a 
virgin (G: unless there is a reason not to, such as 
sexual incapacity or needing someone to take care 
of his children) (A: though it is permissible to 
marry a nonvirgin even if she has not previously 
married (dis: pl2.I{3(n:)))) who is ferule (O: 
which in a virgin is inferable from her relatives), 
attractive, intelligent, religious, of a good family, 
and not a close relative, {O: In Shark al-Minhaj, 
Ibn Hajar notes that when one must choose be¬ 
tween the above characteristics, the order of 
preference should be: 

... i 

I*J j[) rj jr* iw'.Uj m 1.4 

[ j] ijVi > Jut^] jlfi- o 
J^j) (4u J* 

iUU iLo(L^ jLib j 

-■ . ..i (Ld* ,ji) 

C/* j r** ^ C** 1 ' jLi > 

? c 

Lalk- oE [cl 

r ^ 

U J J o ,L_5U1 __jJ1 

. (<U4 OfcLrfxJl 

(1) religiousness, which takes precedence 
over anything else; 


(2) intelligence; 


(3) a good character and disposition; 


(4) fertility; 


(5) a good family; 


(6) virginity; 


(7) beauty; 


(8) and then that which fulfills some other 
relevant interest.) 

* 


m2.0 ENGAGEMENT AND LOOKING 

AT THE OPPOSITE SEX 

a L4-_Il m2.0 

r? Jl A ^ 1 

SUNN AS OF ENGAGEMENT 
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Engagement and Looking At the Opposite Sex 


m2,1 


m2.1 (O: It is recommended for a guardian to 

offer his marriageable female charges in marriage 
to righteous men. It is sunn a: 

(l) to intend by one’s marriage to fulfill the 
sunna and protect one’s religion, since one is only 
rewarded for it if one intends some form of obedi¬ 
ence to Allah, such as remaining chaste or having 
a pious son; 
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w'bw <■ t J O « »M 4— ‘ «. „ J I 

44P yyi JA it-U? 4 j J—j I <-1* 


(2) for the marriage contract to be made in a 
mosque; 


(3) and for it to take place on Friday, at the 
first of the day, and in the month of Shawwal.) 


LOOKING AT ONE S PROSPECTIVE BRfDE 


_JaJl 


m2.2 The sunna when one wants to marry a 
woman is to look at her face and hands (O: as the 
face indicates her beauty, and the hands her 
robustness of body. Tirmidhi reports from al- 
Mughira that when he got engaged to a woman, 
the Prophet (Allah bless him and give him peace) 
said. 


“Look at her, for it is likelier to last between 
you, ' 

meaning that love is likelier to last, and tender¬ 
ness) before getting engaged to her, even if the 
woman does not give her permission to do so (O: 
since the Lawgiver's permission is sufficient). 
Such a person is entitled to repeat looking at her 
(A; as many times as he wishes) (O: when he 
needs to make sure of how she looks, so he does 
not come to have regrets after getting married. 
And she is entitled to do the same) but he may not 
look at other than her face and hands. (O: If 
unable to go see her, he should send a reliable 
woman to go see her for him, as such a woman 
would be likely to notice more than he, and she 
may describe her to him, this being an exception 
to the unlawfulness of describing a woman to a 
man who is not one of her unmarriageable kin.) 
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m2.3 


Marriage 


LOOKING AT MEMBERS OK THE OPPOSITE SEX 


L-jJI Jaj 


m2.3 It is unlawful for a man to look at a woman 
who is not his wife or one of his unmarriageable 
kin (def: m6, l) (O: there being no difference in 
this between the face and hands or some other 
pan of a woman (N: if it is uncovered), though 
part excludes her voice, which is not unlawful to 
listen to as long as temptation is unlikely. Allah 
Most High says, 

“Tell believers to lower their gaze'’ (Koran 
24:30). 

A majority of scholars (n: with the exception 
of some Hanafis. as at m2.8 below) have been 
recorded as holding that it is unlawful for women 
to leave the house with faces unveiled, whether or 
not there is likelihood of temptation. When there 
is likelihood of temptation, scholars unanimously 
concur that it is unlawful, temptation meaning 
anything that leads to sexual intercourse or its 
usual preliminaries. As for when there is real need 
(dis: m2,11), looking is not unlawful, provided 
temptation is unlikely). 

(A: Being alone with a woman who is not 
one's wife or unmarriageable kin is absolutely 
unlawful, though if there are two women and a 
man. the man and the woman are no longer 
considered alone.) 
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m2.4 A man may look at his wife (N: or vice 
versa) including her nakedness (def: f5.3), though 
it is offensive for cither husband or wife to look at 
the other's genitals. 
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m2,5 A man may look at his unmarriageable 
female relatives (def; m6.l), and a woman look at 
her unmarriageable male relatives (m6.2), view¬ 
ing any part of the body (N: that shows e.g. while 
they are working) except what is between the 
navel and knees. 


Ji [j 1 J) 
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m2,6 As for a woman looking at (O: a man) 
other than her husband or unmarriageable male 




m2,6 
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Engagement and Looking At the Opposite Sex m2.7 


relatives, it is unlawful, just as a man's looking at 
her is. 


m2.7 It is unlawful for a woman to show any 
part of her body to an adolescent boy or a 
non-Muslim woman In: unless the latter is her 
kinswoman (def: m6.1(1-12)), in which case it 
is permissible (Mughni al-muhtaj ila ma'rifa 
nw'ani alfoz al-Minhaj (y73), 3.132)), 
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m2,8 (n: The following rulings from theHanafi 

school have been added here as a dispensation 
(dis: c6.3).) 

(Ahmad Quduri:) 

(1) It is not permissible for a man to look at 
a woman who is not his wife or unmarrigeable 
relative except for her face and hands ((Maydani:) 
because of the necessity of her need to deal with 
men in giving and taking and the like), U a man is 
not safe from Just, he may not look at her face 
except when it is demanded by necessity. 

(2) A man may look at the whole body of 
another man except for what is between the navel 
and (A: including) the knees (A: as the knees are 
considered nakedness by Hanafis. though not by 
Shafns). 

(3) A woman may look at the parts of a man 
that another man is permitted to look at. 
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(4) A woman may look at the parts of 
another woman that a man is permitted to look at 
of another man, 

( al-Lubab ft shark al-Kitab (yHK), 4.162-63) 


m2.9 Whenever looking is unlawful, so is touch¬ 
ing (O: whenever meaning the part; i.e. whatever 
is unlawful to look at is also unlawful to touch), 
(N: And any permissible looking that leads to 
temptation is unlawful.) (A: Ordinary people 
sometimes mistakenly assume that theHanafi pos¬ 
ition that touching a woman does not nullify one's 
ablution (wudu) means they permit men shaking 
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m2.10 


Marriage 


hands with women who are not wives or unmar - 
ri age able relatives, something which is unlawful, 
and which neither theHanafi school nor any other 
holds to he permissible. 1 


DOCTORS TREATING PATIENTS OF 
THE OPPOSITE SFX 


m2. U1 Roth (O: looking and touching) are per¬ 
missible for medicinal bloodletting, cupping, and 
medical treatment (N: when there is real need. A 
Muslim woman needing medical attention must 
be treated by a Muslim woman doctor, or if there 
is none, then by a non-Muslim woman doctor. If 
there is none, then a male Muslim doctor may 
treat her, while if none of the above arc available, 
then a male non-Muslim doctor. If the doctor is of 
the opposite sex, her husband or an unmarriage- 
able male relative (def: mb.2) must be present. It 
is obligatory to observe this order in selecting a 
doctor). (A: The same rules apply to Muslim men 
with regard to having a doctor of the same sex and 
religion: the same sex takes precedence over the 
same religion.) 

(O: Necessary treatment of her face or hands 
permits looking at cither. As for other parts of the 
body, the criterion for permissibility is the severity 
of the need for treatment, meaning that there 
must be an ailment as severe as those permitting 
dry ablution (def: cl2.9), and if the part con¬ 
cerned is the genitals, the need must be even more 
acute (N: though it includes gynecological exami¬ 
nations for women with fertility problems, which 
are permissible). 


PERMISSIBLE LOOKING AT A MARRIAGE ABLE 
MEMBER OF THE OPPOSITE SEX 


m2.11 Looking at a woman is permissible for tes¬ 
timony in court, for commercial dealings (O: with 
a marriageable man, or noncommercial dealings, 
as when he wishes to marry her), and so forth (O: 
such as obligatory or recommended learning (def: 
a4, ab)), in which cases looking is permissible to 
the degree required. ((): It is not permissible to 
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Engagement and Looking At the Opposite Sex 


m2.12 


exceed the degree required, as when looking at 
part of the face is sufficient, in which case looking 
at the rest of it is not permissible, as it exceeds the 
amount required.) 
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K1JLFS LOR PROPOSING MARRTAGP OR 
ACCEPTING A PROPOSAL 


c 1 \ * ■ Jl'* - J 


m2. ] 2 It is unlawful to propose marriage, openly 
or allusively, to another's wife when she is in the 
waiting period of an untinalized (A: i.e. less than 
threefold (dis: n9.0(N:))) divorce (O: because she 
is still considered as a wife is). 


m2.12 
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tjj 3 J-S- ^jA 


m2.13 As for a woman who is in any of the fol¬ 
lowing types of waiting period (def: n9). it is 
unlawful for a suitor to propose openly to her, 
though not for him to hint at it: 

(t) the waiting period of a finalized 
(threefold) divorce; 

(2) the waiting period after having had her 
husband release her for payment (det: n5); 

(3) or the wailing period to remarry after her 
husband's death (def: n9,l1). 
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(O: Proposing allusively is only permissible in 
such cases because of the husband's lack of 
authority over her. To propose openly means to 
decisively indicate one’s desire to wed, such as by 
saying, “l want to marry you," while to propose 
allusively means to employ words that could indi¬ 
cate a desire to marry or something else, such as 
' 1 am desirous of you.” or 'You are beautiful,' 
for these do not necessarily imply a desire for mar¬ 
riage.) 


m2.14 (O: The rulings regarding the lawfulness 
or unlawfulness of a woman's accepting a marriage 
proposal are the same as those for proposing to 
her (def: m2.12-13).) 
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m2,15 


Marriage 


m2.15 H is unlawful to propose marriage to a 
woman to whom another has already done so, if 
the first proposal has been openly accepted, 
unless the first suitor gives his permission. (O; 
And like his permission in the legality of another 
proposing to her is when the first suitor has shown 
himself disinclined, such as by having given up, or 
when enough time has elapsed to give others the 
impression that he no longer wants to marry, or 
when the woman s guardian (def: m3.4) becomes 
averse to him.) But if the first suitor’s proposal 
w as not openly accepted, then a second suitor may 
propose to her. (O: Jt is also permissible for one to 
take the initiative and propose to a woman when 
one docs not know whether or not she is engaged, 
or whether the first proposal was plainly accepted 
or not.) 


m2.15 
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m2.16 Whoever is asked about what kind of 
person a prospective groom is should truthfully 
mention his failings (O: meaning his defects and 
mistakes. This is obligatory (N: but only to the 
degree necessary {A: to protect the person who is 
asking)), as Nawawi has stated in ai-Adhkar (dis: 
r 2.20(2))), 
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m2,17 It is recommended to give a short address 
when (O: i.c. before) making a marriage proposal 
(O' address meaning words begun by praising 
Allah and concluded with a supplication and 
moral exhortation. If one wants to be brief, one 
may simply say, “Praise be to Allah, and blessings 
and peace upon the Messenger of Allah {Allah 
bless him and give him peace). 1 enjoin you to fear 
Allah. 1 have come to you to engage your noblest 
[A: mentioning her name]/' Then her guardian 
gives a similar address). 

It is also recommended to give another brief 
address when (O: i.e. just before) the marriage 
contract is made, saying (O: i.e. it is recom¬ 
mended for the guardian to say, before the con¬ 
tract is formally effected), “1 marry her to you 
according to the command of Allah Most High, to 
kindly retain or graciously release/’ 
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The Integrals of a Marriage Agreement 


ni3.0 


m3.0 THE INTEGRALS OF 
A MARRIAGE AGREEMENT 


jl5j! m.3,0 


m3.1 Marriage has integrals (A: which are five 
in number: 

(a) the spoken form: 


i ^ m3.1 
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(b) the witnesses; 


(c) the bride s guardian; 


(d) the groom; 

(e) and the bride). 


THE SPOKEN FORM 


AjLw^Jl 


m3.2 The first integral is the explicitly stated 
spoken form (O; comprising a spoken offer by the 
guardian and its acceptance by the groom, like 
other, nonmarital transactions. Its necessary con¬ 
ditions are the same as those of valid sale (def; 
kl.l^b'C'CLe))), the form being valid in lan¬ 
guages other than Arabic even when one is able to 
speak Arabic. 

The spoken form is not valid if allusive. Nor is 
it valid without: 

(a) a statement (N: from the guardian) that 
effects it, namely “1 marry you" (n: i.e. to her, the 
Arabic zawwaja meaning to marry someone to 
another); 

(b) and an immediate spoken acceptance 
(A: by the groom), namely l T marry her,” or “1 
accept her marriage,” 

(N: The spoken form, when the other integ¬ 
rals exist, is what is meant by the term marriage 
contract , not an actual written document, though 
it is sunna to write it. Extraneous conditions 
added to the marriage contract, such as that the 
husband observe monogamy or the like, are not 
binding, being meaningless, though they do not 
invalidate the marriage agreement, which remains 
effective,) 
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m3.3 


Marriage 


THE WITNESSES 


m3,3 The second integral is that the marriage 
have witnesses, it not being valid unless two wit¬ 
nesses are present who are: 

(a) male <0: since a marriage witnessed by a 
man and two women would not be valid (A: 
though it would be valid in the Hanafi school)); 

(b) sound of hearing; 

Sfl m3.3 
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(c) sound of eyesight; 

.<Lm, 

(d) familiar with the language of the two con¬ 
tracting parties; 


(e) Muslims; 


(f) and upright (def: o24.4) witnesses, even if 
their uprightness is merely apparent (O: since 
marriages take place among average, common 
people, and if they were made responsible to 
know the inward uprightness of witnesses, it 
would cause delays and difficulties. Apparent 
uprightness means the person is outwardly known 
to be upright, even if he is inwardly unknown). 


THE BRIDE'S GUARDIAN 


m3.4 The third integral is the (A: bride’s) 
guardian (O: since a woman may not conduct 
her own marriage. Ibn Majah relates that the 
Prophet (Allah bless him and give him peace) 
said, 

“Let no woman marry a woman to another or 
marry herself to another.” 
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Daraqutni related this hadith with a chain of trans¬ 
mission meeting the standards of Bukhari and 
Muslim). The marriage agreement is not valid 
without a guardian who is: 


(a) male; 
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The Integrals of a Marriage Agreement 


m3.6 


(b) legally responsible (mukallaf, def: c8 A ); 

(c) Muslim; 

(d) upright (def: o24,4); 

(e) and of sound judgement. 


The following may not be a bride's guardian; 


(1) (non-(a) above) a woman; 

(2) (non-(b)} a child or insane person; 

(3) (non-(c)) a non-Muslim; 

(4) (non-(d)) a corrupt person (def: o24,3) 
(O: though the opinion of most later scholars is 
that a corrupt person may be a guardian); 


(5) or (non-(e)) someone whose judgement 
is unsound because of old age or weakmindedness 
(O: whether innate or acquired. Old age includes 
someone with severe pain or illnesses which dis¬ 
tract him from realizing what is most advanta¬ 
geous for his charge and her interests, since such a 
person would be incapable of learning how suitors 
really are and whether they are an appropriate 
match (def: m4) for the bride). It is of no conse¬ 
quence if the guardian is blind, 

A non-Muslim responsible for a non-Muslim 
bride may be her guardian (O: provided he does 
not violate the rules of his own religion), though a 
Muslim mav not. 
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m3.6 (n: If the bride has no Muslim guardian and there is no Islamic magistrate 

to act as one, she may authorize a male Muslim who has the qualifications of an 
Islamic judge (def: o22.1)—or if there is none, then a male Muslim who is legally 
upright (def; o24,4)—to act as her guardian in marrying her to the groom (Mughni 
al-muhtaj ila ma'rifa ma ani alfaz al-Minhaj (y73), 3.147).) 
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m3.7 


Marriage 


THE ORDER OF LAWFUL GUARDIANSHIP 
AMONG THE BRIDE'S RELATIVES 







m3.7 The male relatives of a free woman are the 
ones who may marry her to another, and the order 
(O: as to who has the right to be her guardian) 
is her: 

(1) father; 

(2) father’s father (O: and on up); 

(3) brother; 

(4) brother's son; 

(5) father's brother; 

(6) her father’s brother s son {O: and so on. 
in the same order as the universal heirs in estate 
division (def: LI0.6(12-14)); 
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(7) and then the Islamic magistrate (A: i.e. 
the judge (qadi)). 


None of the above may marry her to someone 
when a family member higher on the list exists. If 
there are two of equal standing (A: two brothers, 
for example) and one is related to her through two 
parents while the other is related to her through 
the father alone, then the one related to her 
through both parents is the guardian. If both arc 
equal in this respect, precedence is given to the 
oldest, most learned in Sacred Law, and most god¬ 
fearing. But if the other (A: less deserving of two 
would-be guardians who are of equal affiliation to 
her) marries her to the groom, the marriage is 
valid. If both insist on being the one. they draw 
lots to see who will do it, though if the loser mar¬ 
ries her to the groom, the marriage is also legally 
valid. 


m3.8 If a guardian does not have the right to be 
a guardian because of the existence of one of the 
above-mentioned preventives (dis: m3.4(l-5)), 
the guardianship devolves to the next family 
member in the m3.7 order of lawful guardians. 
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The Integrals of a Marriage Agreement 


m3.9 


THE BRIDE'S RIGHT TO MARRY A SETTABLE 
MATCH OH HER CHOICE 


jy y** 
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m3.9 Whenever a free woman asks to marry a 
suitor who is a suitable match (def: m4) (O: by 
telling her guardian, “Marry me to him"), the 
guardian must marry her to him (O'- whether she is 
a virgin or non virgin, and whether prepube scent 
or not). The Islamic magistrate (A: i.e. judge) 
marries her to such a groom if the guardian; 


(1) m the presence of the magistrate refuses 
to marry her to the groom; 

(2) is on a journey farther than 81 km./50 mi. 
from home; 
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(3) or is in a state of pilgrim sanctity (ihram) 
(O: for hajj, ‘umra, or both) (dis: j3.20). 

In such cases, the guardianship does not devolve 
to the next most eligible in the m3.7 order of law¬ 
ful guardians. If (non-(2) above) the guardian is 
on a journey of less than 81 km ./50mi. from home, 
the bride may not be married to someone without 
the guardian’s leave. 


COMMISSIONING ANOTHER TO H.HHECT THE 
MARRIAGE AGREEMENT 
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m3.LO The guardian may commission another 
(def: k 17.5-6) to marry his charge to someone, 
though it is not permissible to commission some¬ 
one who himself lacks the requisite conditions 
(m3.4(a,b,c.d,e)) to be a guardian. 

The groom too may commission someone to 
accept the marriage agreement on his behalf, pro¬ 
vided the person commissioned is someone who 
would be legally entitled to accept such a marriage 
for himself. (O: A child, for example, may not 
accept a marriage for himself, lei alone someone 
else, nor may a woman be commissioned for this, 
nor someone in a state of pilgrim sanctity 
(ihram).) 


m3.10 
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m3.1 1 Neither the guardian of the bride nor his 
agent may state the marriage offer (def: m3.2(a)) 
for the guardian's own marriage (A: to her). If her 
guardian wants to marry her, as when, for exam¬ 
ple, he is the son of her father’s brother, then he 
lets a different son of the fathers brother stand in 
as guardian. If there is no one in his own degree 
(A: of relation to her), then the Islamic judge 
stands in as guardian. 


a m3.11 

^ ifcl* *0& - £-sui 

ji' jij y)^ 

-* = j 
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m3 12 No one may state both the proposal and its 
acceptance (def: m3.2(a,b)) for one marriage, 
except the bride’s grandfather when marrying his 
son’s daughter to his (A: other) son’s son. 



- ^ yM 4 :' 'r-t Qs'j y 


GUARDIANS WHO MAY MARRY A VIRGIN 
TO A MAN WITHOUT HER CONSENT 




m3.13 Guardians are of two types, those who 
may compel their female charges to marry some¬ 
one, and those who may not. 

(1) The only guardians who may compel 
their charge to marry are a virgin bride’s father or 
father’s father, compel meaning to marry her to a 
suitable match (def: m4) without her consent. 

(2) Those who may not compel her are not 
entitled io marry her to someone unless she 
accepts and gives her permission. 

Whenever the bride is a virgin, the father or 
father’s father may marry her to someone without 
her permission, though it is recommended to ask 
her permission if she has reached puberty. A vir¬ 
gin’s silence is considered as permission. 

As for the non virgin of sound mind, no one 
may marry her to another after she has reached 
puberty without her express permission, no mat¬ 
ter whether the guardian is the father, father’s 
father, or someone else. 


m3,13 
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m4.0 


m3.15 No guardian may marry a woman to some¬ 
one who is not a suitable match (def: m4) without 
her acceptance and the acceptance of all who can 
be guardians (def: m3.7). If the Islamic magistrate 
is her guardian, he may not under any cir¬ 
cumstances marry her to someone who i$ not a 
suitable match for her. 

If the bride selects a suitor who is not a suit¬ 
able match for her, the guardian is not obliged to 
marry her to him. If she selects a suitable match 
but her guardian chooses a different suitor who is 
also a suitable match, then the man chosen by the 
guardian takes precedence if the guardian is one 
who may lawfully compel her to marry (def: 
m3.13(1)), while the one she selects takes prece¬ 
dence when the guardian may not lawfully compel 
her to marry (m3.13(2)). 


m4,() A SUITABLE MATCH (KAFA’A) 
(N: The definition of a suitable match should 
not be misunderstood as a recommendation for 
whom to marry, it is merely a legal restriction to 
protect a woman's interests when the father or 
grandfather of a virgin marry her to someone 
without her consent (dis: m3.13,15). As for when 
she wishes to marry someone who is not a suitable 
match, and her guardian has no objection, there is 
nothing wrong or offensive in her doing so.) 


m4.1 Suitability concerns lineage, religiousness, 
profession, and being free of defects that permit 
annulling the marriage contract (def: m7). (N: As 
for color, it is of no consideration in suitability.) 


m4.2 The following are not suitable matches for 
one another: 

(1) a non-Arab man for an Arab woman (O: 
because of the hadith that the Prophet (Allah 
bless him and give him peace) said. 

"Allah has chosen the Arabs above others"); 


^ a-P gjj* Sj m3.15 
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(2) a corrupt man (def: o24.3) for a virtuous 
woman (O: though it is sufficient for the would-be 
husband to have given up his wrongdoing); 

(3) a man of a lowly profession for the 
daughter of someone with a higher profession, 
such as a tailor wanting to marry a merchant's 
daughter (A: though an Islamic scholar is a suit¬ 
able match for any level whatever); 


y* X> [i—Jk. j\ 

i j > ' •M' X?] ( 


- - -. . . . . S . J 

"r* ^ j V s J 1 J 




j 

5*^ yi ^ fV" J j [ W U**V' 

X o- k-L* 

JaI "ij JLJ> o^?) 


(4) or someone with a defect that permits 
annulling the marriage (def: m7) for someone 
without such defects. 


Being wealthy has nothing to do with suitabil¬ 
ity (O: for money comes and goes, and those with 
self-respect and intelligence do not take pride in 
it), nor does being elderly. 


m4.3 The marriage agreement is invalid 
whenever a guardian marries his charge to some¬ 
one who is not a suitable match for her, if done 
without both her acceptance and the acceptance 
of all who are eligible as guardians (def: m3,7) and 
are on the guardian’s level of relation to her (A: 
such as his brothers). But if both these parties 
agree, then the bride’s relatives further from her 
than the guardian may not object. 


jju LgJ-j j ir»4. 

<j? r* 

jJj . JJ*U 
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m4,4 When the father or father’s father see that 
the best advantage is to be served by marrying a 
young boy (or girl) to someone, they may do so, 
though they are not entitled to marry the child to 
someone with a physical defect (dis: m7) that leg¬ 
ally permits annulment of the marriage. 


jf wX jij m4.4 
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m4,5 If a person is foolhardy (safih, def: 
k23.1(A:)) or continuously insane, but needs to 
marry, then his father, grandfather, or the Islamic 
magistrate may marry him to someone. If they 
grant permission to the foolhardy person to marry 
himself, his marriage is valid, though if he does so 
without their leave, it is invalid. 
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m5.0 


m5.0 CONJUGAL RIGHTS 


THE WIFE’S MARITAL OBLIGATIONS 


m5.1 It is obligatory for a woman to let her hus¬ 
band have sex with her immediately when: 

(a) he asks her; 

(b) at home (O: home meaning the place in 
which he is currently staying, even if being lent to 
him or rented); 

(c) and she can physically endure it. 

(d) (O: Another condition that should be 
added is that her marriage payment (mahr, def: 
m8) has been received or deferred to a term not 
yet expired. 

As for when sex with her is not possible, such 
that having it would entail manifest harm to her, 
then she is not obliged to comply.) 

If she asks him to wait, she is awaited, to a 
maximum of three days. (0: She does not ask to 
wait because of not having finished her period or 
postnatal bleeding, for there is no physical harm 
entailed in her complying as she is, though if she 
fears that such foreplay with him will lead to actual 
copulation (A: which is unlawful under such cir¬ 
cumstances), then she may refuse, as that is not 
obligatory), (n: w45 discusses wives' other duties 
to husbands.) 


m5.0 
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THE WIFE'S RIGHT TO INTERCOURSE 


w >yry. J 


m5.2 (Imam Ghazali:) One should make love to 
one's wife every four nights, as is fairest, since the 
number of wives one may have is four, and one 
may wait this long to do so, though one should 
make love to her more or less than this, according 
to the amount she needs to remain chaste and free 
of want for it (N: if one is able), since it is obligat¬ 
ory for a husband to enable her to keep chaste 
(Ihya 'ulurn al-din (y39), 2.46). 
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THE WEDDING NIGHT 

LaUlL U Jjjf JUL> U 

ni5.3 The first time they sleep together, it is 
recommended for the husband to grasp his bride's 
forelock and supplicate Allah for an increase in 
blessings (baraka) (O: such as by saying. li May 
Allah bless each of us in their partner' T ). 

ji m3.3 

L*L_iL U J jl i 

J U -Oil i) Ju J* j\S) 

THE HUSBAND'S RIGHTS 


m 5,4 A h usband po sse sses fu 11 righ t to en joy hi s 
wife’s person (A: from the top of her head to the 
bottoms of her feet, though anal intercourse (dis: 
p75.20) is absolutely unlawful) in what does not 
physically harm her. 

He is entitled to take her with him when he 
travels. 

m3.4 

[•s- 4? >^4 ci -Jj 

CONTRACEPTION 

j>ji 

m5.5 The husband is permitted to practice 
coitus interruptus (ti: w46 discusses the relation of 
this to other methods of contraception) in 
love making with his wife (O: meaning to make 
love to her until he feels an impending orgasm, 
when he withdraws to ejaculate outside the va¬ 
gina) though it is better not to (O; it being 
considered offensive in our school (dis: w46.2) 
because it is a means to prevent reproduction). 

otj) 41 * jl d* m3.5 

T>cJl Si 

m5.6 The husband is entitled to insist that his 
wife undertake both the measures necessary for 
having sex with her such as the purificatory bath 
(ghusl) after her monthly period, and those neces¬ 
sary to full enjoyment of her such as the purificat¬ 
ory bath after major ritual impurity (janaba), 
shaving her private parts, and removing filth. 

* 
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Unmarrigeable Kin (Mahram) m6.0 


m6.0 UNMARRIGEABLE KIN 
(MAHRAM) 

(N: It ts unlawful for one to marry one's 
ancestors, descendants, parents' descendants, or 
the first generation of one's grandparent's off¬ 
spring, meaning one’s paternal or maternal aunts 
(n; or uncles, if one is female). One’s unmarriage- 
able kin (mahram) are those one is forbidden to 
marry forever.) 

m6,0 

d \ —>*> : 

y> j/i\ amjA £jJ>j 

. J* 

. (Jhgtjf 

m6.1 It is unlawful (O: meaning both sinful and 
legally invalid) for a man Jo marry his; 

(1) mother; 

(2) grandmothers (O; from his mother’s or 
father's side) and on up; 

(3) daughters; 

(4) daughters of his children, children's chil¬ 
dren, and on down; 

* mb. 1 

ip- alt 

jjl j ip* ^ 
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(5) sisters; 


(6) daughters of brothers or sisters, their 
children's daughters, and on down; 


(7) mother’s sisters, grandmother’s sisters, 
and on up; 


(8) fathers sisters, father’s father’s sisters, 
and on up; 


(9) wife's mother; 


(10) wife’s grandmother; 


(11) the wives of his father, father’s father, 
and on up; 


(12) the wives of his children, children’s chil¬ 
dren, and on down; 


(all of whom ((9) through (12)) are unlawful for 
him to marry by the mere fact of marriage. As for 
a man's wife's daughter (N: from a different hus¬ 
band), she is not unlawful for him to marry until 
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he has had sexual intercourse with her mother. 
Were he to divorce the mother before intercourse, 
it would be permissible for him to marry the 
daughter) 

uiU*^ ji ((ff* 

j\ y> t f jl 

(13) (n: and all those considered as unmar- 

i > 

Lkj wlli v j „ f+r* 

riageable kin to him through bis having been 
breast-fed by a particular wet nurse in infancy, as 
at n!2.2). 


m6.2 (N: It is unlawful and invalid for a woman 

^‘ £) mb.2 

to marry her: 

• ^ y si 

(1) father, grandfather, and on up; 

.DU Jlj U*i 

ojj ^ yb ^ jib 9^.’ - Y 

(2) son, son's son, daughter's son, and on 

. i-fl— 
w 

down; 

.Uyd -r 

(3) brother; 

. J S*J > 

(4) father's brother, meaning the brother of 

JS - \XSj L j,\ 3 L^l 

any male ancestor: 


• £J j -V 

(51 mother’s brother, meaning the brother of 

Vijd y iy\ JSj £Jj- A 

any female ancestor; 

Jib 

(6) brother's son, sister's son, or any other 


descendants of brothers or sisters; 

. : o) _ \ * 

(7) the husband of her mother, grand- 


mother, and on up; 


(8) the husband of her daughter or other 


female descendant; 


(9) her husband's father, grandfather, and 
on up, and husband's son and descendants; 


(10) (n: and unmarriageable kin to her 
through her having been breast-fed by a particular 
wet nurse in infancy, as at nl2.2). 


m6.3 It is unlawful for a man to marry both: 

(1) a woman and her sister; 

rir^i j- ji j ni6.3 

ji j\ ^>-1 j 

(2) a woman and her father's sister; 



528 




www.islamicbulletin.com 


Urnnarriageable Kin (Mahram) 


m6.5 


(3) or a woman and her mother’s sister* 

(N; But it a man is no longer married to one of the 
above and the waiting period (def: n9) has 
expired, then he may marry the other.) 

j : £> 

tAi SJaJI «Jl 

Uj jJ Ljj ; q J 

^ '/ j] rn6.4 
^-1 Ji ai * 

m6.5 The same categories of relatives who arc 
unlawful for one to marry because of one's kinship 
relation to them are also unlawful to one by 4 'fos¬ 
ter relationship," through having been breast-fed 
by a particular wet nurse in infancy (dis: n!2.2) 
(N: since someone nursed in infancy by a woman 
is prohibited to marry those whom her offspring 
and her husband’s offspring are prohibited to 
marry). 

slX) j f j>- L»j mb, 5 

ry j* • c.) 

ji jl ^ 4sJ j^wJI ciu> ^ 
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m6.7 It is unlawful for a Muslim man to marry: 

(1) a Zoroastrian woman; 

(2) an idol worshipper; 

(3) an apostate from Islam (murtadd. 
def: o8); 

fJu-Ji jL?- mb.7 

JL> \ »-L yd A vj iy_] !j> ^ 
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(4) or a woman with one parent who is 
Jewish or Christian, w r hile the other is Zoroas- 
tnan. 


(5) (N: h is not lawful or valid for a Muslim 
man to be married to any woman w ho is not either 
a Muslim, Christian, or Jew r ; nor is it lawful or 
valid for a Muslim woman to he married to anyone 
besides a Muslim.) 


m6.8 It is unlawful for a man w r ho has divorced 
his wife by public imprecation (def: nil) to 

jU mb.8 
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remarry her (N; though she is not considered his 
unmarrigeable kin (mahram), and he may not 
look at or be alone with her). 

• ( u fri Xj Wi d j 

mb.9 It is unlawful to marry a woman who is in 
a state of pilgrim sanctity (ihram, def: j3) (N: for 
hajj or 'umra). or in her waiting period (def: n 9 ) 
after marriage to another. 

j' ■ £) mb.9 

• Of (*/** 

mfk 10 It is unlawful for a free man to marry more 
than four women. It is fitter to confine oneself to 
just one. 

ji j~^\ X mb, 10 
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mb. 12 The following types of marriage arc le¬ 
gally invalid: 

( 1 ) to marry by "trading daughters |or sis¬ 
ters)” (A: such that the marriage of each by the 
guardian of the other supposedly takes the place 
of the woman’s marriage payment (mahr)); 

^L—mb .12 

; 4 i t ( 
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( 2 ) to have a “temporary marriage” (mut'a), 
meaning to marry a woman for a stipulated period 
(O: whether specified, such as a month, or 
unknown, such as “until So-and-so comes”); 


(3) or to marry a woman after her threefold 
divorce solely to cohabit and thus permit her (dis: 
n7,7) to remarry her previous husband (A: which 
is an enormity (dis: p29)) T though if the marriage 
agreement is made for this reason but does not 
expressly stipulate it, then it is legally valid (dis; 
c5,2). 

* 
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m7.0 


m7.0 DEFECTS IN THE 
SPOUSE PERMITTING 
ANNULMENT OF MARRIAGE 


m7.1 In any of the following circumstances, the 
husband or wife has the option to annul the mar¬ 
riage agreement immediately, if this is done in the 
presence of ihe Islamic magistrate (O: or a third 
party chosen to judge between them (dis: o2L4), 
provided that he is a mujtahid (def: o22.1{d)) and 
there is no Islamic judge), even when the partner 
annulling the marriage has the same defect whose 
existence in the spouse has motivated him or her 
to annul it (O: as when, for example, both are 
insane): 

(1) one finds that the spouse is not sane, or 
has elephantiasis or leprosy; 

(2) the husband finds that the wife’s vagina is 
closed or nearly so because of an abnormal growth 
of flesh or bone; 

(3) or the wife finds that the husband is 
impotent, or that his penis has been dissevered. 

The agreement may also be annulled when 
the defect occurs after making the marriage agree¬ 
ment, except when a husband’s impotence occurs 
after he has had sexual intercourse with his wife, 
in which case annulment is no longer possible. 
When a husband (N: impotent from the begin¬ 
ning) acknowledges his impotence, the magistrate 
postpones action on the case for one year from the 
day it is first submitted to his consideration. If the 
husband has intercourse with her during the year, 
then she is not entitled to annul the marriage, 
though if he does not, then she may annul it. In 
cases of impotence, her above-mentioned pre¬ 
rogative of annulling the marriage 'immediately 1 ’ 
means after this period of one year. 


m7.2 When a marriage is annulled before sexual 
intercourse, the woman docs not receive her mar¬ 
riage payment (mahr) (N: no matter whether the 
defect is in her or in him (A: as opposed to divorce 
before sexual intercourse, as discussed at m8.7)). 


, «„ll in7.U 
£\&3I ^ 


j—>.j bt m7.1 

I f « C 1 r A £ l 

[ * ? i >a • • 

jl—;>J- WMl 

jL) JjUi -y j\S ‘ij— 'ij 

. ju*Cl 

j JhJ_* 

jl 1 *-•* (.l-iaJi 

j~J- bj j jL_>- Vi l_*Lkj ji JOu 
r fj* oJL 

L 

u>^ . ,j 1 ) 

- ^ . L$J 7t—i 


. Li ,L>L£ jti jiy m7.2 


531 




www.islamicbulletin.com 


m7.4 


Marriage 


When a marriage is annulled after inter' 
course because of a defect that occurred after it, 
the full marriage payment stipulated by their 
agreement must be paid to her. 

When a marriage is annulled (N: after sexual 
intercourse) because of a defect that occurred 
before intercourse (O: whether simultaneously 
with the marriage agreement or after it but before 
intercourse), then the bride is only given the 
amount typically received as marriage payment by 
similar brides {det; mS.8). 
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m7.4 If any of the following occurs before inter¬ 
course has taken place, then the marriage is 
immediately annulled: 

(1) one of a couple who are idolaters 
becomes a Muslim; 

(2) one of a Zoroastrian couple becomes 
Muslim; 

(3) the wife of a Jew or Christian becomes a 
Muslim; 

(4) both husband and w ife leave Islam; 

(5) or one of them does. 

But when one of the above things, happens after 
intercourse, then a waiting period (def: n9) must 
intervene before the marriage is annulled. If both 
husband and wife (A: arc, or) become Muslim 
before the waiting period finishes, then their mar¬ 
riage continues. And if not, then the marriage is 
considered to have been over since the change of 
religion first took place. 
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All 


m7.5 When a (A: non-Muslim) man who has 
more than four wives becomes Muslim, he is 
obliged to choose just four of them (A; and the 
others’ marriages are annulled). 
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m8.0 


mS.0 THU BRIDE’S MARRIAGE 
PAYMENT (MAHR) 

(O: The marriage payment is the money or 
property a husband must pay a woman to marry 
her.) 

Jt m8 0 

m8.1 It is sunna to name the amount of the mar¬ 
riage payment in the marriage agreement (O: to 
prevent discord). Tf it is not mentioned, it does not 
hurt (O: the validity of the marriage, though if 
unmentioned in the agreement, it is considered to 
be the amount typically received as marriage 
payment by similar brides (def: tn8.8), There is 
complete scholarly consensus on the validity of a 
contract that does not mention it, though it is 
offensive not to). 

j iL+s Gj m8.1 

JiJl A* V 
. uujf.1 yu- 

m8.2 A guardian may not marry his prepubes- 
cent daughter to someone for less than the amount 

1 typically received as marriage payment by similar 
brides, nor marry his prepubescent son to a female 
who is given more than the amount typically 
received. If he does either of these, the amount 
stipulated is void and the amount typically 
received is paid instead (O: in both these cases, as 
a necessary condition for the validity of the mar¬ 
riage contract). 

JjL ij Ol rjjj Yj m8.2 
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m8,3 Nor may a foolhardy man (def; kl3.1(A:)) 
marry a woman for more than the amount typi¬ 
cally received as marriage payment by similar 
brides. 

[ i >Hj] m8.3 

■ jV i- S& 

m8.4 Anything that may be lawfully used as a 
price (def: k2) may be given as marriage payment. 

It may be paid immediately or deferred, and may 
be an individual article ( 4 ayn), a financial obliga¬ 
tion (dayn), or the use or benefit of something. 

ji jl*- u jSj m8.4 
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mti.5 The bride possesses the marriage payment 
when it has been expressly stipulated (O; in the 
marriage agreement, whether validly stipulated or 
invalidly. If valid, she owns the amount stated, 
white if invalid, she owns the amount typically 

^1) -m8.5 
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received as marriage payment by similar brides 
(def: m8.8). She may dispose of it when she 
accepts ii, and her ownership of it is finalized 
when her husband has sexual intercourse with her 
(O: after which none of it is refundable), or when 
one of them dies before they have had inter¬ 
course. 


j . (JJuJl 

jl S o x - . >U) J 

. Jui jaj 


ni8.6 If payable immediately, the bride may 
refuse to have sexual intercourse until her hus¬ 
band gives her the marriage payment, though if 
she allows him to have intercourse with her before 
she accepts the amount, she may no longer refuse 
to have intercourse (N: but may demand the 
amount). 
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m8.7 If the couple is separated (A: by having 
annulled the marriage (dis: m7.4)), before inter¬ 
course because of an act on the bride's part, as 
when she becomes a Muslim (O: and the husband 
remains non-Muslim), or she leaves Islam (O; and 
the husband remains Muslim), then she is not en¬ 
titled to any of the marriage payment. But if it is 
because of an act on the husband's part, as when 
he becomes Muslim, leaves Islam, or divorces her, 
then she receives only half of the marriage pay¬ 
ment; or the husband may ask for half of it back 
(O; if she has already accepted it), provided the 
article given as payment still exists. If it does not, 
he receives half of the lowest market value of simi¬ 
lar articles between the time of the marriage 
agreement and when the article ceased to exist. If 
the article was diminished while in the bride’s pos¬ 
session, the husband has a choice between taking 
it back in its defective condition, or accepting half 
of its value. 
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THE AMOUNT TYPICALLY RECEIVED AS 
MARRIAGE* PAYMENT BY SIMILAR BRIDES 




m8.8 The amount rypicolly received as marriage 
payment by similar brides (mahr al-mithl) means 
that w hich would be desirable to a woman like her 
(O: a woman like the bride, under normal cir¬ 
cumstances), like her meaning a woman of her 


^ a j m8,8 

J* SiU J-u J\ ) J> 

frL-J Jf] - J. ; , A J (e L , , ‘ . i l 


534 




www.islamicbulletin.com 


The Bride’s Marriage Payment (Mahr) 


m8,9 


relatives resembling her in such characteristics as 
age, intelligence, beauty, wealth, being virgin or 
nonvirgin, and in having the same hometown, (O: 
Her relatives living therein are taken as the stan¬ 
dard. and not those living elsewhere, since the 
amount typically received varies in different 
towns. Rafi*i holds that if all of them live in 
another town, they arc nevertheless more suitable 
to be taken as the standard than nonfamily women 
from the same town.) If the bride is superior to 
them (O: respecting the above characteristics) or 
inferior, then this is taken into consideration (O: 
meaning she deserves a marriage payment that 
suits how she is). If she has no female relatives 
related to her through her father, then those like 
her refers to her maternal relatives (Ot i.e. the 
mother's relatives, such as the bride's grand¬ 
mother or mother’s sister). If none of the above 
exist, then the standard for comparison is the mar¬ 
riage payment of those women of the same town 
who resemble the bride. 


U^ j_0 Ufril »L_«J ya L^p-i JAJ 
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lS>^ J 

^ j*, 

siJaU -1 OU (Sjjjl dLU j 

oUp-JI j*) 

ji 

jii (jujy 

pt—lit |«J 

t "J [ ^ (iibj i^VI wjL I ) 

~ * *■ * * - . - , 

hA ^ A 


WHEN A HUSBAND IS UNABLE TO PAY 
THE MARRIAGE PAYMENT 


ji~*\ 


m8.9 When a husband proves financially unable 
to give his wife the marriage payment (A: if it has 
not been deferred) before the first time they have 
sexual intercourse, then the bride may annul the 
marriage, though if he proves unable afterwards, 
she may not. 

If husband and wife disagree (A: in court, 
w hen neither side has proof) as to whether he has 
given her (O: all, or part of) the marriage pay¬ 
ment, then the wife’s word is accepted over the 
husband’s (dis: k8,2). But if they disagree as to 
whether they have had sexual intercourse, the 
husband’s word is accepted over the w ife’s. 
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m8.10 A man is obliged to pay a woman the 
amount typically received as marriage payment by 
similar brides (def: mS.8) when the marriage was 
(N: consummated, but) invalid, or when a man 
forces a woman to fornicate with him. When a 
woman voluntarily fornicates with a man. she 
does not receive any marriage payment. 
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AMENITY PAYMENT 


idJlkJ! 
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m8 11 Whenever a woman is divorced (O: before 
having had intercourse) and the marriage pay¬ 
ment is reduced to one-half (dis: m8.7), she does 
not receive an amenity payment (def: below). But 
she is entitled to one when the marriage payment 
is not reduced to one-half, such as when: 

(1) she receives no marriage payment 
because of having allowed her guardian to choose 
a spouse for her and then having been divorced 
before intercourse and before any payment was 
stipulated; 

(2) or when she receives the full marriage 
payment, as when she is divorced after inter¬ 
course. 

An amenity payment is an amount (N: paid by 
the husband) determined by the Islamic judge 
through his own personal reasoning (0: it being 
obligatory that both the husband and wife agree to 
it, and sunn a that it not be less than thirty dirhams 
(n: 88.94 grams of silver) or something worth that 
much, and that it amount to less than half the mar¬ 
riage payment), in view- of the circumstances of 
both parties (O: such as how rich or poor the hus¬ 
band is, and the wife's lineage and other charac¬ 
teristics previously discussed). 
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m9.0 THE WEDDING FEAST 


m9,0 


m9,l The wedding feast is a sunna (A: whose 
time never expires, though it is recommended to 
be after intercourse). The sunna is for the meal to 
consist of a sheep or goat (shaft* def: h2.5), though 
it is permissible to serve whatever food is readily 
available. 


iuJb - m9.1 
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THE OBLIGATION TO ATTEND 

m9.2 It is obligatory for whoever is invited to 
attend (O: and whoever does not respond to the 
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invitation has disobeyed Allah and His messenger 
(Allah bless him and give him peace)), whether 
fasting or not. If one attends, it is recommended to 
eat, though not obligatory. If one is performing a 
voluntary fast and attends, and it ts not burden¬ 
some lor the host, then it is best to complete one's 
fast, though if this would weigh on the host, it is 
better for one to eat. It is only obligatory to 
respond to such an invitation if the following con- 
ditions are met: 

(a) that the host not have invited the rich to 
the exclusion of the poor; 

(b) that the invitation be for the first day of 
the wedding feast, for if the host celebrates it for 
three days, it is not obligatory' to respond if invited 
on the second day, and offensive to do so on the 
third; 

(c) that the motive for attending not be fear 
of the host or desire for the prestige of having 
attended; 

(d) that no one will be there who will hurt 
one, or whose company is unsuitable (O: because 
of their vile ness, for example* such as people 
devoid of morals or character); 

(e) and that there w ill be nothing blamewor¬ 
thy there such as flutes, wine, silk-covered sitting 
mats, or pictures of animate life (dis: p44) on the 
ceiling, walls, upright pillows (O: not those lying 
flat (dis: below)), or draperies; or clothing 
inscribed with something blameworthy, and so 
forth (O; since a person who attends in the 
presence of such things is as though accepting and 
acquiescing to what is condemn able). But if the 
blameworthy thing will be removed through one’s 
attending, or if the above-mentioned pictures arc 
on the ground, a carpet, or pillows people lean 
upon (N: or other humiliated deployment, which 
is lawful), or if the living figures are decapitated, 
or there are pictures of (n: vegetative life such as) 
trees, then one must attend. 

m9.3 Strewing sweets and the like around at 
marriage agreements or picking them up is not 
offensive, but it is better not to. 
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mlO.O RELATIONS BETWEEN A 
HUSBAND AND WIVES 



ml.0.0 


m 10.1 It is obligatory tor both husband and wife 
to treat each other well (O: since Allah Most High 
says, 


“Women deserve the like of what they are 
obliged to give, in kindness” (Koran 2:228)), 

and for each to give the other what they must (O: 
meaning that both spouses are required to, the 
husband giving her the expenditures he is obliged 
to (def: mil), and the wife giving herself to him 
and obeying him concerning his rights therein) 
without intentional delays or displaying resent¬ 
ment. 


j* •d-’-b J* >—*■“ mlO.t 
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ml0.2 It is unlawful for a man to house two wives 
in the same lodgings unless they both agree. 


ml0.2 

- -^-b 4,^—*• J> j 


PERMITTING ONES WIFE IO LEAVE THE HOUSE 




mH).3 (A: A husband may permit his wife to leave the house for a lesson in Sac¬ 
red Law, for invocation of Allah (dhikr). to sec her female friends, or to go to any 
place in the town. A woman may not leave the city without her husband or a 
member of her unmarrigeable kin (def: m6.2) accompanying her, unless the 
journey is obligatory, like the hajj. It is unlawful for her to travel otherwise, and 
unlawful for her husband to allow her to.) (n: In theHanafi school, it is not unlaw¬ 
ful for her to travel beyond city limits without a husband or member of her unmar¬ 
rigeable kin unless the distance to her intended destination exceeds ca. 77 km./ 
48 mi. (al-Lubabfishark al-Kitab (y88), 1.105).) I 


ml().4 The husband may forbid his wife to leave 
the home (O: because of the hadith related by 
Bayhaqi that the Prophet (Allah bless him and 
give him peace) said, 

*lt is not permissible for a woman who 
believes in Allah and the Last Day to allow some¬ 
one into her husband’s house if he is opposed, or 
to go out if he is averse”). 
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But if one of her relatives dies, it is preferable to 
let her leave to visit them. 
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ml0.5 


jaking turns wjth wives 




ml0.5 A husband with more than one wife is not 
obliged to spend his nights with them in turns but 
may keep away from them (A: all) without sin. 
But he may not begin spending the night with one 
of them unless he chooses her by drawing lots. 
Whenever he spends the night with one wife, he is 
obliged to spend nights with the others, giving 
equal time to each one. When a husband intends 
to begin staying with his wives (A: after an inter¬ 
mission or absence), the wife whose lot is drawn is 
the first with whom he spends the night. Ah are 
included in taking turns, whether a wife in her 
period or postnatal bleeding, one who is ill, or one 
who cannot have intercourse because of a vaginal 
birth defect. 

The minimal amount of time for one turn is a 
night and day, whether the day comes before or 
after the night; while the maximum is three days 
(A; and nights. The minimal turn for theHanafi 
and Maliki schools is whatever all can agree 
upon). It may not be more than three days (A: 
except by their leave). The basic turn of someone 
who makes their living by day is the night, with the 
day being an adjunct, while for someone who 
makes their living at night, such as a watchman, 
the basic turn is the day. 

In staying the night, the husband is not 
obliged to have sexual intercourse with the wife, 
though it is recommended to have intercourse 
(and share all other marital enjoyments) with all 
one's wives on an equal basis. 

mlO.6 If the husband wants to take one of his 
wives on a journey with him, he may not do so 
unless he draws lots to see who it will be. If he 
draws lots (A: and takes the winner with him), 
then when he returns, he does not need to make 
up the turns which the other wives missed while he 
was on the journey. If he did not draw lots but just 
chose a wife to travel with him, this is a sin, and on 
his return he must give equal time to the other 
wives for the time they missed. 


ml().7 It is permissible for one of the wives to 
give her turn to another wife, if the husband 
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agrees. If one of them gives him her turn, then he 
may give it to whomever he wants. If the wife later 
chooses to take her turn back, she returns to her 
usual place in the order of taking turns as it stands 
on the day she takes it back. 


m 10,8 It is not permissible for a husband to enter 
the quarters of a wife during another wife's turn 
without business there, though if he stops in dur¬ 
ing the day because of something he needs, or dur¬ 
ing the night because of something absolutely 
necessary (A: such as bringing her supper), then 
he may enter. Otherwise he may not. 

If he prolongs such a visit, then he is obliged 
to make up the turn of the wife whose turn it orig¬ 
in ally was. 


ml0.9 If a man marries a new wife when he 
already has another, he interrupts the succession 
of turns to spend time with the new wife. If she is 
a virgin, then he stays with her seven days and 
need not make them up with the other wives. If 
she is a nonvirgin, then he may choose to either 
spend seven days w r ith her and make up (O: to the 
others the number in excess of three days), or 
spend three days with her and not make up the 
time with the others. In such cases it is recom¬ 
mended to let the new wife choose the alternative 
she prefers. If the husband stays with her for seven 
days at her request, he must make up all seven 
days with the others, though if he stays seven days 
without her having requested it, he need only 
make up four with the others. 


ml 0.10 The husband is entitled to leave home dur¬ 
ing the day to fulfill his needs and obligations. 
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DI ALING WITH A REBELLIOUS WIFE 


ml0,12 When a husband notices signs of rebel¬ 
liousness in his wife (nushuz. dis*. p42) (O: 
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whether in words, as when she answers him coldly 
when >he used to do so politely, or he asks her to 
come to bed and she refuses, contrary co her usual 
habit; or whether in acts, as when he finds her 
averse \o him when she was previously kind and 
cheerful), he warns her in words (O: without 
keeping from her or hitting her, for it may be that 
she has an excuse. The warning could be to tell 
her, “Fear Allah concerning the rights you owe to 
me,*’ or it could be to explain that rebelliousness 
nullifies his obligation to support her and give her 
a turn amongst other wives, or it could be to 
inform her, ‘'Your obeying me |def: (3) below] is 
religiously obligatory”). If she commits rebel¬ 
liousness, he keeps from sleeping (O: and having 
sex) with her without words, and may hit her, but 
not in a way that injures her. meaning he may not 
(A; bruise her,) break bones, wound her, or cause 
blood to flow, fO; It is unlawful to strike another’s 
face ) He may hit her whether she is rebellious 
only once or whether more than once, though a 
weaker opinion holds that he may not hit her 
unless there is repeated rebelliousness. 

(N: To clarify this paragraph, we mention the 
following rulings: 

11) Both man and wdfe are obliged to treat 
each other kindly and graciously. 

(2) It is not lawful for a wife to leave the 
house except by the permission of her husband, 
though she may do so without permission when 
there is a pressing necessity. Nor may a wife per¬ 
mit anyone to enter her husband's home unless he 
agrees, even their unmarrigeable kin. Nor may 
she be alone with a nonfamiiv-member male, 
under any circumstances. 

(3) It is obligatory for a wife to obey her hus¬ 
band as is customary in allowing him full lawful 
sexual enjoyment of her person. It is obligatory 
for the husband to enable her to remain chaste and 
free of want for sex if he is able. It is not obligatory 
for the wife to serve her husband (dis: w45.1); if 
she docs so, it is voluntary charity, 

(4) If the wife does not fulfill one of the 
above-mentioned obligations, she is termed 
"rebellious” (nashiz), and the husband takes the 
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following steps to correct matters: 

(a) admonition and advice, by expl aining the 
unlawfulness of rebellion, its harmful effect on 
married life, and by listening to her viewpoint on 
the matter; 

(b) if admonition is ineffectual, he keeps 
from her by not sleeping in bed with her, by which 
both learn the degree to which they need each 
other; 

(c) if keeping from her is ineffectual, it is per¬ 
missible for him to hit her if he believes that hitting 
her will bring her back to the right path, though if 
he does not think so, it is not permissible . His hit¬ 
ting her may not be in a way that injures her, and 
is his last recourse to save the family; 
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(d) if the disagreement does not end after all 
this, each partner chooses an arbitrator to solve 
the dispute by settlement, or divorce.) 


* 


mll.O THE WIFE’S FINANCIAL SUPPORT 
(O: Support means the financial rights of a 
wife,) 


A*rj^\ mll.O 
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ml 1.1 (A: The rulings of this section arc not recommendations for how much to 
spend, but rather define the minimum permissible, w r hich a stingy husband may 
not lawfully spend less than. Extra spending on one’s wife is charity.) 


FOOD 


jAidaJi 


ml 1.2 The husband is obliged to provide his 
wife's sustenance day by day, if affluent, he must 
daily furnish her with one liter of the grain that is 
the staple food of the town in which they live, (0: 
By the grain (hat is (he staple food of the town, the 
author means if people eat it. If not, then whatever 
they eat, even if it is hardened, dried white cheese. 
If the wife asks for something other than the staple 
food of the town, the husband does not have to 
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provide it for her, and if he gives her something 
besides the staple, she need not accept it. The 
staple food is what is obligatory,) If he is not 
affluent, then he is obliged to provide 0,51 liters of 
grain a day for his wife; while if between affluence 
and non affluence, he must provide 0,77 liters 
per day. 

He is also obliged to cover the expenses of 
grinding it into flour and baking it into bread (O: 
even when she is used to doing it herself, as there 
would otherwise be need for this expenditure), 
and to buy the foods that normally accompany 
bread to make it savory and agreeable, as much as 
is customary in the town of meat* oil, and so forth 
(O: such as dates, vinegar, and cheese. The 
obligatory measures differ with the seasons, it 
being necessary in each season to provide that 
which is proper to it. Fruits might predominate in 
one season, and thus be obligatory. As for the 
obligatory amount of meat, one sees how much is 
customarily consumed in town per week). 

If husband and wife agree that he give her 
compensation in place of the above-mentioned 
(O: grain and other things she is entitled to, the 
compensation being in money or clothing), this is 
permissible. 
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ARTICLES FOR PERSONAL HYGIENE 



ml 1.3 The wife in entitled to what she needs of 
oil for her hair, shampoo (lit. “sidr”), and a comb 
(O: to keep her hair clean, of the kind and amount 
that is customary in town, in order to prevent 
harm to herself. If oil scented with rose or violet is 
the custom of the town, it must be provided, 
though not things which are merely cosmetic and 
not for cleanliness, such as eyeliner or henna, 
which need not be provided, though the husband 
may provide them if he wishes. It is also obligatory 
for him to provide deodorant (lit, "litharge’ ) or 
the like to stop underarm odor if water and strap 
will not suffice), and the price of water for her 
purificatory bath (ghusl) when the reason for il is 
sexual intercourse or the end of postnatal bleed¬ 
ing, though not if the reason is the end of her 
monthly period or something else (dis: mll.l). 


-UI j U L -gij m 11.3 

L> it-Ljlj jJjtt 

« j > 

. j s 1 1 ■■■ > • dUf 

*—i o y? j 

j —il j —c. Ja«Jl 
J* J.—. 3 41 'i U 

^P - '—A „ 

.£jp 1 j L r>Vj* 

jd jl jL.tf.il lLJ jA 

[LLUij J* jl .^) (i-L_JL 

A f 4 ' 

j] JL-JaVS »-L ( j j-.L.-yaH 

k ^ jl£ jp L-li jl IpUj- 4. 

*»'f. a. . at 

■ ^ 7 s* / 


543 




www.islamicbulletin.com 


ml 1.4 


Marriage 


COSMETICS AND MEDICINE 




m 1) .4 The husband is not obliged (N: but rather 
is recommended) to pay for his wife's cosmetics, 
doctor's fees, the purchase of medicine for her, 
and similar expenses (A: though he must pay for 
expenditures connected with childbirth). 


mil.4 
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CLOTHING 




tti) 1,5 A wife is entitled to the kind of clothing 
that is customary in town for dressing oneself (O: 
and not just anything termed clothing will suffice. 
What is obligatory is the amount necessary for the 
woman, which varies according to whether she is 
tall or short, thin or fat, and with the hot or cold 
climate of various towns. In the summertime, it is 
obligatory to provide her with a head covering, 
shift, underdrawers, shoes, and a shawl, because 
of her need to go out; and the same in the winter¬ 
time, plus a cloak quilted with cotton to protect 
her against the cold. If she needs two cloaks 
because of the extreme cold, it is obligatory to 
provide them. If she needs fuel because of the $e^ 
verity of the winter, it is obligatory to buy the 
necessary wood and coal) and (O: he must also 
provide the amount customary in town of the) 
bedding, blankets, and pillows that are suitable 
for someone of his income. (O; She also deserves 
cooking implements, and utensils for eating and 
drinking). 
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m 11.6 it is obligatory for the husband to give his 
wife the expenditures for her support at the first of 
each day, and to provide her clothing at the first of 
each season (O: meaning the beginning of winter 
and summer). 
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mli.7 If he gives her clothing for a season, and tt 
wears out before the end of the season, he is not 
obliged to furnish new clothing, though if it lasts 
beyond the season, he is nevertheless obliged to 
provide new clothing for each new season. The 
wife is entitled to dispose of the clothing as she 
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wishes, whether by selling it or other (O; means of 
disposal, such as giving it away, the reason being 
that it is her own property). 


- (siLLj lfjl (J ip 


HOUSING AND SERVANTS 




ml L8 The wife is entitled to housing of the same 
quality as that of similar women. (O: The standard 
of housing depends on the wife herself, while the 
standard for her clothing and support takes the 
state of the husband into consideration. The dif¬ 
ference is because the expenditures for her sup¬ 
port and clothing become her own property and 
are not merely for her use, while housing is solely 
for use (N: meaning that while she can take com¬ 
pensation in place of food or clothing and huy 
some other kind, she cannot rent a different 
house). In any case, she is obliged to stay in the 
lodgings her husband arranges for her.) 

If she had servants in her father’s house, the 
husband is obliged to provide servants for her. 




mil. 8 
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THE (CONDITIONS THAT ENTITLE A WILE 
TO SUPPORT 


Aiidl fj'J bj 


ml 1.9 The husband is only obliged to support his 
wife when she gives herself to him or offers to, 
meaning she allows him full enjoyment of her per¬ 
son and does not refuse him sex at any time of the 
night or day. She is not entitled to support from 
her husband when: 

(1) she is rebellious {nashtz, def: 
m.I0,12(N:)) (O: meaning when she docs not obey 
him) even if for a moment; 

(2) she travels without his permission, or 
with his permission but for one of her own needs; 

(3) she assumes ihram for hajj or ‘umra 
(def: j3); 

(4) or when she performs a voluntary fast 
without her husband’s permission (O: though if he 
allows her to fast and does not ask her to break it, 
he must provide her support). 
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SUPPORT FOR A WOMAN IN HER 

POSiMARITAL WAITING PERIOD 


in 11.10 As for a woman in her postmarital waiting 
period (def: n9), she is entitled to housing during 
it no matter if it is because of her husband’s death, 
a divorce in which the husband may take her back, 
or a threefold, finalized divorce. As for her sup¬ 
port (A: in terms of food) and clothing; 

(l) it is nol obligatory to provide her with 
it during the waiting period after (N; a threefold 
divorce, a release for payment (def: t\5). or) her 
husband’s death; 

lJi j mil, 10 

a-GaJi 

illUl U'j . iyvp-j Jlij ZA* 
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( 2 ) it must be provided in the waiting period 
of a (A: nol yet threefold) divorce in which her 
husband may take her back; 


(3) and if a woman in the waiting period of a 
threefold divorce is pregnant, she is given support 
each day (A: until the child is born, after which 
she is entitled to support and wages for taking care 
of it), but if not pregnant, she is not entitled to 
support. 


mil. 11 If the husband and wife disagree (A: in 
court, when neither has proof (dis: k 8 . 2 )) about 
whether she received her support from him, her 
word is accepted over his. If they disagree as to 
whether she allowed him full enjoyment of her 
person, then his word is accepted over hers unless 
he admits that she first made herself available to 
him, but claims she then refused, in which case her 
w'ord is accepted over his. 

* * m ° 
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ml 1.12 Whenever rhe husband neglects to pro¬ 
vide his wife's support for a period of time, the 
amount he should have paid remains a debt he 
owes to her. 

ij mo juj'ih l ■ 1- 

' * ft 

ml 1 . !3 The wife is entitled to annul their marriage 
whenever the husband is unable to provide her 
w'ith the support obligatory for a nonaffluent per¬ 
son to pay (def: ml 1 . 2 ) and provide clothing or 
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housing for her. 

If she wishes, she may choose to bear with 
him (O: supporting herself with her own money), 
and it (O: the amount the husband is unable to 
pay) remains a financial obligation that he owes 
her. (O: If she does not wish to tolerate his finan¬ 
cial incapacity, she cannot annul the marriage by 
herself, but must establish her husband's inability 
to support her before the Islamic judge, who 
annuls the marriage or allows her to do so, since 
he is the one who judges the matter (A; and if 
there is no judge, she has two persons (def: o21.4) 
decide)),) 
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m 11.14 The wife is not entitled to annul the mar¬ 
riage when the husband is unable to provide foods 
besides the staple food, support her servant, or 
provide the support that must be provided by an 
affluent person or person between affluence and 
nonaffluence (def: ml 1.2). 
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ml2,0 SUPPORT OF ONE’S PARENTS 
AND CHILDREN 


<3li^! ssj-p-j ml2-0 


m 12,1 It is obligatory for one to support the per¬ 
sons listed below, whether one is male or female, 
when one has money in excess of one’s own living 
expenses and (n: if male,) those of one s wife (O: 
meaning enough for a day and night, oneself tak¬ 
ing priority over others, followed by one’s wife, 
who takes precedence over other family mem¬ 
bers): 

(1) one’s father, father’s father, and on up: 

(2) one’s mother, grandmothers (from either 
parent's side) and on up (O: it making no differ¬ 
ence what their religion is (A: since the religion of 
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the family members is of no consequence iri any of 
the rulings of this section)); 

(3) and one’s children, male and female, 
their children, and on down, 

(O: Money in excess of one's own living 
expenses and those of one’s wife means one is 
obliged to sell (A: if necessary to fulfill the obliga¬ 
tion to support the above-mentioned persons) 
whatever must be sold when one has to pay debts, 
including real estate and other property.) 

But supporting the above-mentioned persons is 
only obligatory when: 

(a) there is poverty (O; a restriction applic¬ 
able to both support of one’s ancestors and one s 
descendants, meaning that it is necessary in order 
for it to be obligatory to support one’s ancestor 
that the ancestor be poor, since if he has enough 
money, one need not support him); 

(b) and incapacity (O: to cam a living) due to 
chronic illness, being a child, or to mental illness. 
(O: This condition is only applicable to support of 
one’s offspring, not of one’s ancestors. If an (A: 
impoverished) ancestor (A: such as one's father) 
were able to earn a living from a job suitable to 
him, it would nevertheless be obligatory for one to 
support him, and he would not be called upon to 
gain a livelihood, because of the extreme respect 
due to him, as opposed to one’s descendant, 
whom one need not support if the descendant is 
able to earn his own living, but who rather is called 
upon to do so himself. 

The upshot is that the support of whoever has 
enough money for their own support is not 
obligatory upon another family member, no mat¬ 
ter whether the former is mentally ill or sane, a 
child or adult, chronically ill or well; because he 
docs not deserve charity in such a condition— 
while a descendant able to earn an adequate living 
does not deserve support from his ancestors.) 
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ml2.2 A child is obliged to support his father’s 
wife (A: if the father cannot). 
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ml2.3 When a person has both ancestors and 
children (A: deserving support) but does not have 
enough for all, then (O: after himself and then his 
wife) he gives precedence (A: in order) to: 

<1) his mother; 


f—b oi* m 1 2 .3 
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(2) his father; 


(3) his young son (O: or daughter); 


(4) and then to his adult children (A: if they 
are unable to earn). 


ml2.4 The amount of such support must be 
enough to suffice, though (N; if this much is not 
paid) it does not become a debt owed by the per¬ 
son who should have given it. (O: It is no longer 
obligatory after its time has passed (A: hut if the 
deserving person borrows money to support him¬ 
self during this period, the person who should 
have supported him is obliged to pay the debt), 
even though the person who was obliged to give it 
has committed a sin by thus allowing the time to 
pass.) 


i j.L-Cj ml 2.4 
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ml2.5 When a father who is poor needs to marry, 
then a son who is financially able must provide 
him with the means to keep chaste by finding him 
a wife (O: i.e. by giving her the marriage payment 
(mahr, def; m8). It is not permissible to marry him 
to a deformed or aged woman). 
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ml2.6 Whoever owns an animal is obliged to pay 
for its maintenance, 

(O: The restoration and maintenance of 
property without a living spirit, such as a canal or 
house, is not obligatory for its owner. Mutawaili 
explains this by the fact that such maintenance is 
an augmentation to the property and as such is not 
mandatory, as opposed to livestock, whose owner 
must feed them, since to neglect to do so would 
entail harm for them. Other scholars explain the 
difference in terms of the sacredness of animate 
life, which the author of ut-Isnqsa (n: TJthman 
ibn ‘Isa Marani) says is the reason that it is wrong 
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for someone to prevent living things from drinking 
surplus water (dis: p69), while it is not a sin to neg¬ 
lect watering crops.) 




+- 


ml3.0 CHILD CARE AND CUSTODY 

(O: The meaning of child care in Sacred Law' 
is the protection of someone who does not possess 
discernment and cannot manage for himself, 
whether a child or a mentally ill adult, by seeing to 
his interests through such things as bathing him, 
washing his clothes, or grooming him; or securing 
an infant in the cradle, turning him over to sleep, 
and protecting him from death or harm. It entails 
a kind of authority and control and may be pos¬ 
sessed by either men or women, though women 
have a better right to it, since they are tenderer 
towards children, more patient in carrying out the 
demands of the task, more discerning in raising 
children, and more steadfast in staying with them* 
The following discussion first centers on who best 
deserves the custody of a child, in order of prece¬ 
dence, and then treats the characteristics of the 
guardian and ward.) 


m 13.1 The person with best right to custody of a 
child (A; in order) (O: w ? hen there is a dispute con¬ 
cerning who should have it) is: 

(1) the mother; 

(2) the mother’s mother, mother's mother’s 
mother, and on up, such that the one of the gener¬ 
ation closest to the child takes precedence; 

(3) the father; 

(4) the father's mother, father’s mother’s 
mother, and on up, w'here again, the one of the 
generation closest to the child takes precedence; 

(5) the father’s father; 

(6) the father’s father's mother, her mother, 
and on up, where the one of the generation that is 
closest takes precedence; 
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(7) full sister; 

(8) full brother (O; though when the siblings 
are all male or all female and there is a disagree¬ 
ment over who should have custody, they draw 
lots to see who will get it. When both males and 
females exist, females take precedence); 

(9) the child’s half brothers or sisters from 
the same father; 

Jbui X^j) 
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(10) the half brothers or sisters from the 
same mother; 


(11) the mother’s sister; 


(12) the daughters of the full brothers; 


(13) the sons of the full brothers; j 


(14) the daughters of the half brothers from ' 
the same father; 


(15) the sons of the half brothers from the 
same father; 


(16) the daughters of the half brothers from 
the same mother; 


(17) the sons of the half brothers from the 
same mother; 


(18) the father’s sister; 


. (19) the father's brother; 


(20) the daughters of the mother’s sister; 


(21) the daughters of the father’s brother; 


(22) and then the son of the father’s brother. 


ml3.2 The necessary 1 conditions for a person to 
have custody of a child are; 

iliJuJi i j-±j ml3,2 
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(a) uprightness (def: o24.4) (O; a corrupt 
person may not be a guardian, because child care 
is a position of authority, and the corrupt are 
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unqualified for it. Mawardi and Ruvani hold that 
outward uprightness (def: m3.3(f)) is sufficient 
unless there is open wrongdoing, If the corrupt¬ 
ness of a child's mother consists of her not per¬ 
forming the prayer (salat), she has no right to 
custody of the child, who might grow up to be like 
her. ending up in the same vile condition of not 
praying, for keeping another’s company has its 
effects); 

(b) sanity (O: since a mother uninterrupt¬ 
edly insane has no right to custody, though if her 
insanity is slight, such as a single day per year, her 
right to custody is not vitiated by it); 


(c) and if the child is Muslim» it is a necessary 
condition that the person with custody bd a Mus¬ 
lim (0; because it is a position of authority, and a 
non-Muslim has no right to authority and hence 
no right to raise a Muslim. If a non-Muslim were 
given charge of the custody and upbringing of the 
child, the child might acquire the character trails 
of unbelief (kufr)). 
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ml3.3 (A: It is offensive to send one’s children to a day-care center run by non- 
Muslims. It is unlawful to send Muslim children to Christian schools, or those 
which are designedly atheist, though it is not unlawful to send them to public 
schools in which religion is not mentioned (N: in a way that threatens the students’ 
belief in Islam).) | 


ml3.4 A woman has no right to custody (A: of 
her child from a previous marriage) when she 
remarries (O: because married life will occupy her 
with fulfilling the rights of her husband and pre¬ 
vent her from tending the child. It makes no dif¬ 
ference in such cases if the (A; new) husband 
agrees or not {N: since the child’s custody in such 
a case automatically devolves to the next most 
eligible on the list (dis: mi3.1)), unless the person 
she. marries is someone (A: on the list) who is 
entitled to the child's custody anyway (0: as 
opposed to someone unrelated to the child, since 
such a person, even if willing, does not deserve 
custody because he lacks the tenderness for the 
child that a relative would have). 
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ml3.5 When a child reaches the age of discrimi¬ 
nation (O: which generally occurs around seven or 
eight years of age) he is given a choice as to which 
of his parents he wants to stay with (O: since the 
Prophet (Allah bless him and give him peace) 
gave a young boy the choice between his father 
and his mother. The child is only given such a 
choice when the necessary conditions for child 
custody (def: ml3.2) exist in both parents. If one 
of them lacks a single condition, then the child is 
not given a choice, because someone lacking one 
of the conditions is as though nonexistent). 

If the child chooses one of the parents, he is 
given to the care of that one, though if a son 
chooses his mother t he is left with his father during 
the day so the father can teach him and train him. 
(O: Other possible outcomes of such a choice are 
w r hen the child chooses both parents, in which case 
they draw lots to see who receives custody of him; 
or when he chooses neither, in which case the 
mother takes precedence since the custody is hers, 
and the child has not chosen someone else.) If the 
child subsequently chooses the other parent, he is 
given to the care of them (O: for he might want to 
stay with one of them at one time and with the 
other at another, just as one desires food at one 
time but not another. Or the child's intention 
might be to maintain good relations with both 
sides. The author restricts the permissibility of 
such cases of transferring the child's custody from 
one to another by saying:) unless it is apparent 
that the child is merely enamored with going back 
and forth or is weakminded (O: indicating his lack 
of discernment. In such cases his choice is not fol¬ 
lowed, and he remains with whomever he was 
with before reaching the age of discernment). 
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Criteri a of Suckling n 12,1 
Consequences of Suckling nl2,2 
Who is thereby forbidden to marry whom n 12.2 
If nurse's milk was occasioned by pregnancy, etc. n!2.3 
Other consequencess of suckling nl 2.4 


nl.O WHO MAY EFFECT A DIVORCE 
(O: The legal basis for the permissibility of 
divorce is the Koran, sunna, and consensus of 
Muslims. As for the Koran, Allah Most High says, 

“Divorce is two times ../’ (Koran 2:229). 

And as for the sunna, there is the rigorously 
authenticated (sahih) hadith, 

“No permissible thing is more detested by 
Allah than divorce.” 

Our sheikh, Bajuri, says the meaning of permis¬ 
sible in the hadith is offensive, since it is permis¬ 
sible, meaning lawful, though detested by Allah. 
Its integrals arc five: 

(a) the spoken foTm; 

(b) the wife; 

<c) the authority to effect it; 

(d) the intention; 

(c) and the person who effects it (A: i.c. the 
husband).) 


n 1 A Divorce is valid from anv 


(a) husband; 
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(b) who is sane; 

(c) has reached puberty: 

(d) and who voluntarily effects it. 
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nl.2 


A divorce is not valid from: 

(T) (non-(c) above) a child; 


0 ’ w-a y>i 
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(2) (non-{b)) someone insane: 


l s' 



(3) or (non-(d)) someone who is wrongfully 
coerced to do it, as when one is threatened with 
death, dismemberment, being severely beaten, or 
even mere verbal abuse or a slight beating if the 
person being coerced is someone whose public 
image is important and would thereby suffer (O: 
Someone being forced should use words that give 
a misleading impression (def: rtf).2) for his osten¬ 
sible “divorce, 0 ) 


nl.2 A statement of divorce is legally effective 
when pronounced by a person whose mental 
faculties are lacking because of something inex¬ 
cusable such as having become intoxicated or hav¬ 
ing needlessly taken some mind-altering drug (O: 
though someone who takes such a drug out of 
need for medical treatment is considered as an 
insane person, in that his statement of divorce is 
not legally effective). 


V'—Jij n 1,2 

Ji'ji yj *r-‘ 

Ji ^ **< 

- 


nl.3 The person conducting the divorce may 
effect it himself or commission another {def: 
k 17.5-6) to do so, even if the person commis¬ 
sioned is a woman. 

The person commissioned may effect the 
divorce at any time (O: provided the one who 
commissions him does not cancel the commission 
before the divorce takes place (dis: kl7.16)), 
though when a husband tells his wife. “Divorce 
yourself/’ then if she immediately says, “I divorce 
myself/’ she is divorced, but if she delays, she is 
not divorced unless the husband has said, “Di¬ 
vorce yourself whenever you wish/’ 
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n2.0 Divorce 


n2.0 GENERAL PROVISIONS 
CONCERNING DIVORCE 




o2.0 


n2,1 A free man has three pronouncements of 
divorce {O: because of the word of Allah Most 
High. 


“Divorce is two times, then retain with kind¬ 
ness or graciously release” (Koran 2:229), 

and when the Prophet {Allah bless him and give 
him peace) was asked about the third time, he 
said, 


j ->*.ill c JlLm j n2.1 
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“It is Allah's having said, 4 or graciously 
release’ ”). 


n2,2 it is offensive to make a pronouncement 
of divorce when there is no need {O: need includ¬ 
ing when the wife has displeasing qualities or 
morals), to make three pronouncements (N: 
even if separate) being more offensive, and com¬ 
bining them in one interval of purity between 
menstruations even more offensive. 
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n2.3 There are various categories of divorce: 
sunna, unlawful innovation, and that which is 
neither sunna nor unlawful innovation. 

The sunna is to make a pronouncement of 
divorce in an interval between menstruations in 
which no sexual intercourse with the wife has 
taken place. 

Unlawful innovation consists of either mak¬ 
ing a pronouncement of divorce during the 
woman's menstrual period when this is not for 
payment {O: from the wife in exchange for the 
husband’s releasing her from marriage (def: n5), 
though if the divorce is in exchange for a sum paid 
by the wife, it is not unlawful innovation because 
it implies that she accepts that the waiting period 
should be thus prolonged {dis: n9.7»—or else 
making the pronouncement during an interval 
between menstruations in which they have had 
sexual intercourse. If one effects such a divorce, it 
is recommended to take the wife back (O: if one 
did not pronounce it the full number of {n: three) 


n2,3 
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The Words That Effect a Divorce 


n.TO 


times). 

Neither surma nor unlawful innovation means 
the divorce of a wife who is prepubescent, post¬ 
menopausal, pregnant, or one with whom one has 
not yet had sexual intercourse. 

& 

i— 5 

_Jy-.uJt ^ J^Udb if 

n3,0 THE WORDS THAT EFFECT 

A DIVORCE 

ililVt n3.0 

n3.1 The words that effect a divorce may be 
plain or allusive. Plain words effect the divorce 
whether one intends divorce by them or not. while 
allusive words do not effect it unless one intends 
divorce by them. 

^ n3.l 

n3.2 Using plain words to effect a divorce 
means expressly pronouncing the word divorce 
(0: or words derived from it). When the husband 
says, “I divorce you,” or “You arc divorced,” the 
wife is divorced whether he has made the inten¬ 
tion or not, 

(A: Here and in the rulings below, expres¬ 
sions such as “The wife is divorced,” or “The 
divorce is effected,” mean just one of the three 
times (def: n9,0(N:)) necessary to finalize it, 
unless the husband thereby intends a two- or 
threefold divorce (dis: n3.5) or repeats the words 
three times.) 

^f) n3.2 

bli . —lb 

jl] Jb 
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n3,3 Using allusive words to effect a divorce 
includes: 

(1) the husband’s saying, “You are now' 
alone,” “You arc free,” “You are separated,” 

■ “You are parted,” “You are no longer lawful to 
me,” “Rejoin your kin,” “You are footloose,” 
and the like; 

* 4 _b> i^L^b n3.3 

f ■ *j. t i ♦ i o . * 
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( 2 ) his s a v in g, “ I am d i vorced from you''; 


(3) or when he commissions the wife to pro¬ 
nounce the divorce, and she says, “You are 
divorced”; 

--- 
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n3.4 


Divorce 
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(4) when someone asks, “Do you have a 
wife?' and he sav^ “No 

(5) or when the husband writes words that 
effect the divorce (O: no matter whether able or 
unable to speak at the time of writing, or whether 
he is present or absent, or whether he writes in 
plain or allusive words). 

When one intends divorce by any of the 
above, the words effect it, but if one does not, they 
do not, 


n3.4 When a husband is asked, “Have you 
divorced your wife?” and he says ’‘Yes?’ then she 
is divorced (O: even if he does not intend). 


n3,5 If the husband says, “You are divorced," 
and thereby intends a two- or threefold pro¬ 
nouncement, then whatever number he intends is 
effected, this rule holding for all words that effect 
divorce, whether plain or allusive. (O: The proof 
that a single pronouncement can validly effect a 
threefold divorce is the badith classified as rigor¬ 
ously authenticated (sahih) by Ibn Hihhan that 
the Prophet (Allah bless him and give him peace), 
when Rukana divorced his wife and then said, “i 
did not intend it except as one time/ 1 made him 
swear an oath to that effect, and then returned her 
to him, Jf a single pronouncement could not effect 
a threefold divorce, there would not have been 
any point in the Prophet’s making him swear the 
oath (Allah bless him and give him peace).) 
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n3.7 If a husband tells his wife, “You arc 
divorced in sha Allah [if Allah wills]," or “if Allah 
does not will/' or “unless Allah wills/" ihen the 
divorce is not effected. 
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Conditional Expressions That Effect Divorce 


n4.0 


n4.0 CONDITIONAL EXPRESSIONS 
THAT EFFECT DIVORCE 


J* J-JU; 


n4,0 

V 


n4.1 It is permissible to make the efficacy of a 
divorce conditional. If the husband makes the 
divorce conditional on something, and the event 
occurs, then the wife is divorced. Jf he says, “If 
your monthly period begins, you are divorced," 
then she is divorced when her menstrual flow 
appears. 


n4.1 
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n4.3 Jf the husband says, “If you leave the 
house without my permission, you are divorced,” 
then gives her permission to go out, and she does 
hut then goes out a second time without permis¬ 
sion. she is not divorced. 

If he says, “Anytime you go out without my 
permission you are divorced,” then if she leaves at 
anytime without permission, she is divorced. 




j] :Jis j]j n4.3 
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n4.5 When a husband makes a divorce condi¬ 
tional on one of his ow n acts but then does the act 
not remembering that he made it a condition, or 
does the act because he is forced to, the wife is not 
divorced. 


jU n4.5 
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n4.6 When the husband makes a divorce condi¬ 
tional on another person's act, such as by saying, 
‘Tf So-and-so enters the house, you are 
divorced," and the person enters before or after 
he knows it is a condition, whether remembering 
it or not, then if the person named is not someone 
w ho would mind if they w r ere divorced (O; mean¬ 
ing it is no problem for him if it happens, and he 
would not be saddened if it did, because of lack of 
friendship for them), then the wife is divorced. 
But if the person knows it is a condition and enters 
forgetfully, then if he is someone who would mind 


tj-j- JujwL jUojj n4.6 
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n5,0 


Divorce 


it they were divorced, the wife is not divorced. 

tf the husband, tells his wife, “If you enter 
that house, you are divorced,” and she is sub¬ 
sequently divorced from him with a finalized 
divorce, after which he remarries her, and she 
then enters the house, then she is not divorced. 


c-U-si! : JUJ ]J .jik' 
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n5.U A RELEASE FOR PAYMENT 
FROM THE WIFE (KHLTJ.O 

(O: A release for payment means a separation 
in return for remuneration given to the husband 
(A: which is a finalized cancellation of the mar¬ 
riage agreement, differing from a threefold 
divorce by the fact that they may remarry in such 
a case without her marrying another husband first 
(dis: n7.7».) 


n5.0 
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n5J A release for payment is valid from any 
person whose divorce is valid (def: nl. 1). 





n5,2 Release is offensive except when: 

(]) the husband or w r ifc fear they will not he 
able to keep within Allah’s limits (O: i.c. those 
that Allah Most High has made obligatory upon 
them (dis: mlO.l)) while the marriage lasts; 

(2) or when the husband swears that a 
threefold divorce is incumbent upon him if he per- 
forms some action, but then finds he needs to do it 
(O: since he cannot clear himself from the oath 
without giving her a release), so he releases her, 
marries her (O: with a new agreement, a new mar¬ 
riage payment (mahr), and upright witnesses), 
and then docs the act on which the divorce was 
conditional (O: though it is fitter to do it before 
the new marriage, as the oath is nullified as soon 
as they are unmarried), for then its performance 
does not necessitate a threefold divorce. 
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n5,3 If the husband is foolhardy (A: meaning 
suspended by the court from dealing in his own 








n5.d 
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Doubts About the Fact of Having Divorced 


n6.0 


money because of chronic carelessness (dis: 
kl3. U A: I'M. his gram mg a release is valid, though 
his guardian accepts the compensation. 

A release tor compensation is not legally 
valid from a wife who is foolhardy. 


• 4b J>\ £?-4j *£>■ 
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jl ''Jj . J al j-j *I £_JL^ 
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n5.4 A release is validly effected by both the 
words for divorce and the words tor release, 
such as ‘ You are divorced for a thousand/' or 
‘‘I release you for a thousand/ 7 and if the wife says 
I accept/' then she is separated from him and she 
owes him the thousand. She is also released when 
the husband says, “If you give me a thousand, you 
are divorced/' and then she gives him it, or when 
she snvs. ' Divorce me for a thousand/’ and he 
says. “You are divorced/’ in which case she is 
released andow r es him the thousand. 
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n5.5 Anything that may be used as a marriage 
payment (def: m8.4) may be used as recompense 
for a release. If a husband releases his wife for 
something not determinate^ known (non- 
k2.1(e)) or without lawful value (non-k2.3) such 
as wine, then she is released in exchange for the 
amount typically received as marriage payment by 
women like her (def: m8.8). 
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n5.b A release enacted by words that effect it is 
a divorce in plain words (A: in not needing the 
intention (dis: n3.2), (N: in having a waiting 
period (def: n9)J and in being a finaii/,ed cancella¬ 
tion of the marriage, though as previously men¬ 
tioned (n5.0(A:)), the partners may remarry each 
other (N: even if before the end of the waiting 
period) without the wife first having to marry 
another). 
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nb.II DOUBTS ABOUT THE FACT 
OF HAVING DIVORCED 

(A: Doubt means that one does not 
remember exactly what one said or did. As for 
when one is ignorant of rulings about divorce or 
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n7.0 


the consequences of one's actions, it is not an 
excuse, and one must ask those who know.) 

J 'jh j 

. (^LJ 1 

nh.l Whoever docs not know whether he has 
divorced his wife or not has not divorced her. It is 
more godfearing in such a case to take the wife 
back. 

f»J V ft jit j* JjuJ Il6, 1 
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n6.2 If one does not know whether one has 
divorced one's wife once or whether more than 
once, then one has divorced her the least number 
one is certain of. 

ji 4_*U> jIL jj* jjj; iij nti.2 

J* VJ jst 

n6,3 When a husband divorces his wife with a 
threefold divorce during his deathbed illness (def: 
L3.6(1-4)), she does not inherit (A: a wife’s estate 
division share (def: L6.4)) from the division of his 
estate (A: though if it is less than a threefold 
divorce, she inherits), 

* 

J LbsC ji ^ nh.3 
^ . 

, *Jy lij 

n7.0 TAKING BACK A DIVORCED 

WIFE (RAPA) 

(O: Lexically, to take back means returning, 
and in Sacred Law it means the return of a woman 
who is in her waiting period (def: nV) from an 
unfinalized, non-thrcefold divorce to the state of 
marriage,) 

ji\ n7.0 

> 

J & > ^ J! V 

. CSJuJl 

n7.1 When a free man pronounces divorce 
upon his wife once or twice after previously having 
had sexual intercourse with her, then if the 
divorce is act (A: a release) for compensation 
(def: ji 5), he may take her back at any time before 
the end of her waiting period (def: n9), whether 
she w ishes to return or not. Or he may finalize the 
divorce during this period (A: by pronouncing it a 
third time). 

; ,, ! , r: r -r , 

jl blj n7.l 
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n7.2 If the husband or wife dies (A: during the 
waiting period (N: of an unfinalized, non- 

jM ^Jj j) j IW — 
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Forswearing One's Wife More Than Four Months n8.0 


threefold divorce)), then the spouse inherits his or 
her obligatory share from the deceased's estate 
division (dis: L6K though it is not permissible for 
the husband to have sexual intercourse with, look 
at, or physically enjoy the wife before he takes her 
back. 


- fr)' ft" ^ 


n7,3 When a divorce occurs before the husband 
has made love to the wife, or afterwards (A; in a 
release) for compensation from her, then he may 
not take her back (A; without remarrying her). 


J_i jyL_yi jb* jjj n7.3 

. d aajt-j ^ 3 a)i 


n7,4 Returning the wife to marriage is only 
valid by explicitly stating it, such as by saying, 
<V 1 return her/’ “1 take her back, 1 ' or, “l retain 
her. 1 ’ (N: The Hanafis consider the husband's 
touching her with desire, such as kissing her, to be 
a valid return to marriage.) 


7 ^ snj n7,4 

c x . * J. . 4 l ^•'a. “J ' ' 

\, . j ; j j. _d,t Ja.—ie 

j-r** 4— Jz* J1 : *-) , 


n7.5 It is not a necessary condition (O: but is 
sunn a) to have the return attested to by witnesses. 


’^i\ “ij n7.5 


n7.6 When a husband takes a wife back, she 
returns with whatever number (A: ot times of say¬ 
ing “I divorce you'’) remains to complete a 
threefold divorce. (A: If, for example, he has said 
it twice, then she only has one time left.) 


ij*_j n7,6 

. JjVJaJi j \* jij 


n7.7 When a free man has pronounced a 
threefold divorce, the divorced wife is unlawful 
for him to remarry until she has married another 
husband in a valid marriage and the new husband 
has copulated (dis: p29) with her, which at 
minimum means that the head of his erect penis 
fully enters her vagina. 


j\ ] jit lij u_if n7.7 

• -•> a * • 

siJi— 

. f i •- , r i 

*j-r? 

pJI sl_AJ iLjdj 

./4Jl jl-UI 


* 


n8.0 FORSWEARING ONE'S WIFE 
MORE THAN FOUR MONTHS 

(O: In Sacred Law, forswearing means that 
the husband swears he will not have sexual inter- 


l nS.O 

" t 

i 

^ £..* j ***} 
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n9.0 


Divorce 


course with his wife, either for an unrestricted 
period or for more than four months.) 


n 8 .1 Forswearing one's wife is unlawful. It con¬ 
sists in the husband swearing an oath by Allah 
(def: 0 I 8 ) that for more that four months (O: 
more than four months including oaths in which no 
time period is stipulated) he will not have sexual 
in terco urs e with h i s w i fe, or swe ars t h at if h e do es, 
then he is obliged to divorce her, fast, pray, or 
something else. 


m 1 > c > 

er 1 1 J 1 Wb* y 

•(^1 

■ •» ** ji /• i ti8.1 

yi m * ji ^ 

*>.) y* 


y j-4-^ f-~jl *-L* jl) vjj JS IjjJ] Jl8.2 

* ^yu j\ j'ydalu C\ iitiJ ji «j-di ^- 4 ^ Vi V 4 *- V 5 tip (^Vi 

• ^aU 9 ) V* ^ii> (jiiy (Jj L5 1 ) * ildi jb . y «ueV 


n8.3 A husband is not considered to have 
forsworn his wife (A; in the above unlawful sense) 
when he forswears sexual intercourse for four 
months or less, or when he is impotent. 


A -** J ^ n8.3 

[b>^vy] V* jif y Vj^ ui 

1 1 • 'i: 


jjU wji : jjSJ o\ j* jLfJaik (jUVaJh] n8,4 

oi j* ijiJij .Vpy fsjU£J! o>j,i jjaJI -i>- iili jli bp . U-Lfy Vr^ ji ^ 

. ijUS \? sLiils jVaJl w-£p 4b . ji fU> s jJU* ci : ii V jt liCJ 1^0 , Vil! 

H ^ pi op y *sV-^ ^-43* j y* *ji— 

. [<LJL 'y- -ud^ y I a* Uj’k . 4 


n9.<) A WOMAN’S POSTMARITAL g-bJl n9.0 

WAITING PhRIOD <‘IDDA) ^ ^ 

(O: Meaning the period in which a woman * 

waits (N: before she may remarry) to verify that ^ ^ ^ 

she is not pregnant, or out of mourning for her 
deceased husband.) 

(N: If the waiting period finishes after a once- or twice-pronounced divorce, 
the wife is free to marry another man or to remarry the husband with a new con¬ 
tract—returning to the latter with the number of times left (one or two) needed 
to enact a threefold, finalized divorce (dis: n7.7); while if the waiting period of a 
less-than-thrice-pronounced divorce has not yet expired, the husband may take 
her back (def: n7) without a new contract.) 

(n: The husband's obligation to support her during the waiting period is dis¬ 
cussed at mil,HI above.) 
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A Woman's Postmarital Waiting Period (idda) 


n9.1 


J JJ £1 n9. l 


«J—«Jl jfj tl9,2 

1 jtS" f 1^%- 

Litiaj A> • J*ij ^>-lL 

. I Xi' J*i±» 


n9.1 There is no waiting period for a woman 
divorced before having had sexual intercourse 
with her husband. 


n9.2 A waiting period is obligatory for a 
woman divorced after intercourse, whether the 
husband and wife are prepubescent, have reached 
puberty, or one has and the other has not. 

Intercourse means copulation (def: n7.7). If 
the husband was alone with her buc did not copu¬ 
late with her. and then divorced her, there is no 
waiting period. 


n9.3 When a waiting period is obligatory (O; 
upon a woman, because of divorce or annulment 
of marriage), then if she is pregnant, the waiting 
period ends when she gives birth, provided two 
conditions are met; 

(a) The first is that she has given birth to all 
she w as carrying. If carrying two or more children, 
it is necessary that she have given birth to all. 
whether live or stillborn, and whether fully 
developed or an undeveloped fetus which mid¬ 
wives (Or two or more) swear is the beginning of 
a human form. Whenever there is less than six 
months between two births, the babies are 
considered twins. There is no maximal number 
that may be born, as it is possible for a woman to 
give birth to four or more babies from one preg¬ 
nancy, 

(b) The second condition is that the child is 
from the husband whom the waiting period is for. 
If the woman is pregnant from committing adul¬ 
tery (def: nil.2(0:)) (O: or from a marriage 
w'hich was invalid, after which the husband 
divorced her).the waiting period does not end 
when she gives birth, but rather (N: after giving 
birth), she completes the waiting period of a 
woman who has been divorced (def: n9.6). 


u* n9.4 

0* J* jh J* jjj . p jj 


if ^ J*) sxJi Wj n9,3 

»jl J'Al 

f » 

. of . 

b JUT jb L />- 
** si* jl jl Lj*- „>Jt 

3 jtit) l^i p 

J si dlj . If A jb»- ill. 

1- Vj . \y \ ■».£ * 

j oi 

y. r^Uil 

Ljy .i-L. *] 

r A ^ J 

** jaU pJ ({Tjfl l jZlb 

ij* jJL* (Mr-d 1 J- 

“f 
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n9.5 Divorce 


t\9.5 The minimal duration of a pregnancy (A: 
from which a live child is born) is six months, while 
the maximum is four years. 


nTb If a woman is not pregnant and has 
menstrual periods, her waiting period ends when 
three intervals between menstruations have 
finished. A part of an interval between menstrua¬ 
tions is considered the same as a whole interval. 
Thus, it the woman’s husband divorced her and 
her menses began an instant later, her waiting 
period would end after two more intervals be¬ 
tween menstruations had finished and a third 
menstruation begun. 


i ^ J^Ji tii jji j n9.5 


* i < i i 

'J&a 


5 • ^ J J 


n9.6 

■ ♦ 3 j> x jji t >ci 

'jH L -^ 
da^iJ -l*.; l ob . 

ji 


n9.7 If a woman is divorced during her 
menstrual period, she must wait until the end of 
three intervals between menstruations. When her 
fourth menstruation begins, her waiting period is 
over. 


^ ^ jij n9.7 

1 , * s 

. >1. JiaA 4aJ Ji 


n9 8 There is no difference in respect to the 
above rulings (n9.fy-7) whether a woman's 
menstrual periods are dose together or far apart, 
close together, for example, meaning a woman 
whose period lasts a single day and night, and who 
has fifteen days between periods. Were such a 
woman divorced just before the end of an interval 
between menses (A: by a single moment), then 
her wailing period would finish in thirty-two days 
and two moments (O: one of which would be part 
of the waiting period, i.e. the one in which the 
divorce occurred, and the second of which w'ould 
not be part of it. namely, that in which it became 
evident that the waiting period was over by the 
onset of a subsequent menstruation). If such a 
woman were divorced at the end of a menstrual 
period, her waiting period would be forty-seven 
days plus a moment. These are the shortest pos¬ 
sible waiting periods. 

An example of a woman whose periods are 
far apart is one whose menstruation lasts fifteen 
days, and whose intervals between menses last, 
for example, a year or more. Such a woman must 
wait for three intervals between menstruations, 
even if it takes years (N: though medicine may be 
taken to induce or regulate menstruations). 


JI ^ Y, n9.8 

ol . * 

jl jUidl jL^+i JLpLmJ ji L, 

' ,0 ' * T . 

4 ,.4» j ^la'j *JJ_i L-njp 

« r . J _ » ■ f I ' 

w . / a ^ s i fjtj . L**j* 

l— sir—-* 1 *. ^ 


iJUJlj J>UW1 ^1 

I.' t ^ 1 ^--> 

jl - (Ifc* i 

^ t 1 ^ c 

J-it L-rji 

JLU^[S^dl J] 

i a a ^ ■ > ^ 
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A Woman's Postmarital Waiting Period (‘Idda) n9,9 


n9.9 The waiting pcriod tor a woman who does 
not menstruate, whether prepubescent or post- 
menopausal, is three months. 

If a woman normally menstruates, but her 
periods have stopped for some reason such as 
breastfeeding or the like, or without apparent 
reason, then she must wait until the age of 
menopause, after which her waiting period is 
three months. (N: In the Maliki school, such a 
woman must wait nine months, and if neither 
pregnancy nor menses appear, she is considered 
to be as if menopausal, and her waiting period is 
three more months, making a total of one entire 
year in which there is no menstrual flow.) 

n9.9 

. j4t' ^ L —■ } aiifrl ji A...-2^ 

jit 'A# ji 

• , *' > ,.. 

• Q A~ y 

^ jlaXC 

l-J Nj J**- 

<—* j *X/ji *1 

n9,10 All of the above rulings apply to the wait¬ 
ing period for divorce (N: or release (def: n5)). 

. Ss i-U n9.10 

THE WATTING PERIOD FOR A DECEASED 

HUSBAND 

olijjl jJ-P 

n9.ll If a woman's husband dies, even if during 
the waiting period of a nonfinalized divorce, then 
if she is pregnant, her waiting period ends when 
she gives birth, as previously mentioned (n9.3). 
But if not (O: i.c, if the deceased's wife is not 
pregnant from him), her waiting period is four 
months and ten days, no matter whether she nor¬ 
mally menstruates or not (N: and no matter 
whether the husband has had sexual intercourse 
with her or not). 

# n9.11 
>L*U- Sjtf Si* \j* Jyu- 

( au lf>j j j£j 

_ t\£ f*L_> \ 9 ^ ■ M gj J ^^ j Lj 

J-^- 3 * 1 f 1 J**!* j** 

■ f ‘ 

4 ijiA^. (jAfh* ^ 'J3*J ji Ka\ J c. 

. [aaUbuJIS A^ *■; J . fLl 4.. *;■>■J 

lii l»i . s^>ji ^ s_l»] n9.12 

• 

ijiA^. 1 ^ '-***>! A^i ^ 

“ >■ 

THE LODGINGS OF A WOMAN IN HER WAITING 

PERIOD 

i-OuJl ^£*0 

n9.13 A woman in her waiting period is obliged 
to remain in the home (O: and neither the hus¬ 
band nor his family may force her out; nor may she 
leave. If the husband agrees to allow her to leave 
when there is no necessity, it is still not permis¬ 
sible). 

n9.13 

J* 4*9jb - ^ W \j 

. (j*i ^ L +rj j* 
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n9.14 


Divorce 


A woman in the waiting period of an 
unfinalized, less than threefold divorce is under 
the husband's authority and may not leave with¬ 
out his permission. If in the waiting period of a 
finalized divorce (N; or release (def: n5)) (O: or 
annulment,) or after her husband’s death, a 
woman may leave home during the day to fulfill 


. j it-bN 


her needs (N: including work, if she has no means 
of support) and obligations. 


n9,14 The wailing period must take place in the 
same lodgings whore the divorce occurred, and 
the woman may not be moved to other quarters 
unless there is a real necessity, such as fear (O: for 
her person or property), or when the landlord 
objects (O: such as when the house in question 
was on Joan to the husband and its time has 
expired), or because of considerable annoyance to 
the woman from neighbors or the husband's rela¬ 
tives, or annoyance to them from her in all of 
which cases she may move to the nearest available 
housing. 


^ sj— i—n9.14 
Sfl L*U; , *-* L-Uik j-LJ! 

j\ L *U) Li I ; \jj 


j;4Jl j: 1 *) jl (L^JL 

b 1 -*- 4 ys el 3^ 

t (■*—j j L ^iil a_u eL*_c- 

4 j ^jbi jl 

- -J] wyl J>\ 


n9.15 It is unlaw ful for the husband of a woman 
in her waiting period to be alone with her or share 
the same housing (N: i.e. he must move out) 
unless she is in a (O: separate) wing of the house 
(O: with its own kitchen, restroom, cistern, and 
stairs to the roof, in which case it is permissible to 
share the housing, which is as if it were two 
neighboring houses). 


uUJi jikji j* n9, !5 

J*) (-j—*') j ll —4^ 

^1 Z kJl 

- {^-^ l J) y-M'j 


AVOIDING adornment after a husbands 
DEATH OR A HN Al l ZED DTVORCE 


V. 


n9,16 It is obligatory for a woman whose hus¬ 
band has died (N: while she was his wife, or died 
while she was in the waiting period of an 
unfinalized divorce from him) to avoid adornment 
during the subsequent waiting period. It is recom¬ 
mended for a woman to do so during the waiting 
period of a finalized divorce It is unlawful for a 
woman to avoid adornment longer than three days 


n9. WS 

.^U! J <L>£j 
Is £4> 11 J* 

■ ay 

jjLJl Xj oyji 


for the death of anyone besides her husband. 
Avoiding adornment means not to enhance her 
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A Woman's Postmarital Waiting Period (‘Idda) 


n9M 


beauty, wear jewelry or cosmetics, and so forth. A 
woman avoiding adornment should not wear solid 
colors <N: if intended to beautify) such as blues, 
greens, reds, or yellows; or style her hair or use 
cosmetics for body, clothes, or food (A: such as 
saffron in rice). She may wear silk, wash her hair 
(N; or comb it, or bathe) for cleanliness, or pare 
her nails during this period. 


J) •#] 

J-i Vj [jl*fc JJUU 

* » ♦ • 4 • ft,* 

f—Wb < 

^ i Ikdl J—ij 


THE END Oh" THE WAITING PERIOD 


S-UJi *L^l4>I ^ <1 y£*» 


n9,17 If the husband of a woman in her waiting 
period takes her back but divorces her again 
before having had sexual intercourse with her, 
then a new waiting period starts over from the 
beginning (N: though it is unlawful for him to do 
this merely to prolong her waiting period). 

If a husband releases his wife for payment 
(def: n5), remarries her during the release's wait¬ 
ing period, but divorces her before having had 
sexual intercourse, then she merely finishes the 
remainder of the release's waiting period. 


j n9.17 

: t r* , 

‘ »-Lp J 


■ \jjk 

r — J L -J* 

i-Ull ^ li J>jJ| JJ ^ 




n9.l8 When a woman claims that her waiting 
period has expired (O: if it does not comprise a 
particular number of months, but rather consists 
of a number of intervals between menstruations, 
or of giving birth) within an amount of time in 
which it could have possibly ended, then her word 
is accepted (dis: k8.2). 


t \ —n9.18 
S ** y>% M ^ ^-iVi ^> a_Ji 

,* * 

Jr* V 


n9.19 If news of a husband's death reaches a 
woman after his death by four months and ten 
days, her waiting period is already over (O: since 
her knowledge of his death is not a condition for 
the waiting period). 


j-s*- n9,19 

S-l*il Q./iZil -liS a^ 9 

It jJ> j-J “Jj+j 


w>) j Sut> Oi —i b U k1*- ,ilL* ^j] ll9,20 

' jr* iiri 1 - ^; d c-jIS" 

jm *is_u dj. ji j p j ji 

■ C^r—i ^ 'vrjji ^ j*j ■ 
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Divorce 


nlO.O ESTABLISHING PATERNITY 



n 10.11 


p ojj . M ^IS" ►!*— Ipkj Ail jli jJj* o' ^»j] nKLl 


nl0.2 The husband of a woman who bears a 
child (O: no matter whether his marriage to her is 
valid or invalid) is considered to be the child's 
father whenever it is (N: legally) possible that the 
child could be his, meaning that; 

(a) the woman gave birth to the child six 
months plus a moment after the marriage agree¬ 
ment; 

(b) she gave birth to it less than four years 
from when she and her husband could last have 
possibly met and had sexual intercourse, even if 
they were living at a distance from one another, 
and even if the husband does not know' whether he 
had sexual intercourse with her. (A: These condi¬ 
tions are for the child’s protection against being 
disowned, and only concern what can be estab¬ 
lished in court. Hence, if the husband and wife 
were living apart at a distance at which they could 
possibly have travelled and met, for the child's 
sake the court presumes the child to be the hus¬ 
band's); 


> .« 


. nl0.2 

^_jl HJW JlAAj 

'• , » ». *,,•,*« **,' 

Wju 

• >• • 

'*1 U** 

u pi** p 

J or- 

. J i. 1 .. 1 ' ij 


(c) and the husband is at least nine and a half 
years old. 


nl0.3 The husband is not legally considered the 
child's father when the child could not possibly be 
his, such as when: 

(1) (non-(a) and lb) above) the wife gave 
birth to the child in less than six months or more 
than four years since intercourse; 


oi p Oti n 10.3 

jl |^w* jl ^ wjI 

jLS-jl ULL p JjL 
. A»VH. L jJ Vij jS -i-i \ & 


(2) (non-(b)) the husband is absolutely cer¬ 
tain he did not have sexual intercourse with her; 


(3) (non-(c)) the husband is under the 
above-mentioned age: 

(4) or the husband’s genitals have been dis¬ 
severed. 
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Establishing Paternity 


nlO.4 


a 10.4 Whenever a husband is absolutely certain 
that a child which is legally considered his (def: 
nl0,2) is not his, by knowing that he never had 
intercourse with the wife at all (O: or did, but less 
than six months or more than four years before the 
birth), then he is obliged to deny paternity by 
public imprecation (li*an, def: n 113) (O: 
immediately, because denying paternity of a child 
immediately is like the return of defective mer¬ 
chandise (dis: k5.7). He does so by going to the 
Islamic judge and saying, ‘This child is not mine, 

If he delays, his denial is no longer valid- As for 
the public imprecation itself, he may perform it at 
any time thereafter. If he claims that he was ignor¬ 
ant of the necessity of denying paternity, or the 
obligatory character of its immediacy, and he is 
someone who might well be ignorant of it, then his 
claim (A: of ignorance) is accepted when he 
swears an oath to that effect. Denial of paternity 
likewise entails charging the wife with adultery, 
and this too is obligatory immediately). 


n 10.5 If a husband is not absolutely sure that the 
child is from someone else, it is unlawful for him to 
deny paternity (O: as mere doubts that have 
arisen in his mind are of no consequence) and 
unlawful to charge his wife with adultery, (O: It is 
also unlawful for him to publicly imprecate (def: 
nil,3) against her in such a case, even when he 
knows she has committed adultery, because the 
child would suffer harm through his mother being 
charged with adultery and its being established 
against her by public imprecation, the child being 
disgraced by this and gossip circulated about him. 
The child need not endure this harm merely to 
satisfy the husband's revenge, who may separate 
from her by divorce,) 


nlQ.6 When a child is legally considered (def: 
nl0.2) to be from a husband who is entitled to 
deny paternity but delays doing so without excuse 
and subsequently wants to deny it by public impre¬ 
cation, we (O: i.c. the judge) do not allow him to 
do so (O: because denial of paternity must take 
place immediately, as mentioned above (nl(>.4), 
and his delay obviates the possibility of denial). 
But if the husband intends to deny paternity 
immediately, we implement his intention. 


l^Ji oi til0.4 
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nl 1.0 


Divorce 


n 11,0 CHARGING ONE'S WIPE WITH 
ADULTERY 

LLjjL ciJi nl 1.0 

nil. 1 Anyone who charges his wife with adul¬ 
tery (O: in plain words, as when he says, “You 
adulteress," or allusively, as when lie says, “I did 
not find you a virgin,") and w ho is thereby liable 
to be punished for accusing another of adultery 
without witnesses (dis: ol3.1), may prevent the 
punishment by public imprecation against her 
(li’an, del: nil.3), provided he: 

Gij y> nll.l 
; vUT y iJlJj k : aj 

J ^^ <Ju 1 i J 

* . h , t. t t t 

ob 1 LilL 

a- ‘ * * , , , » 

. U >y 01 iijip 

(a) has reached puberty; 


(b) is sane; 


(c) does so voluntarily; 


and provided his wife: 


(d) is legally innocent of adultery (A: mean¬ 
ing there is neither a confession from her nor four 
eyewitnesses (dis: nil,2(0:))); 


(c) and that she is capable of sexual inter¬ 
course. 


nl 1.2 A husband who accuses his wife of adul¬ 
tery is disciplined (tazir, def; ol7) by the magis¬ 
trate and not allowed to imprecate against her 
when her adultery is already legally established 
(O: whether by her own admission, or by proof, 
meaning that four upright witnesses (o24.4) have 
looked at her w hen she was copulating and seen 
the adulterer’s penis in her vagina), or when (N: 
adultery is impossible, such as when) the person 
accused is a mere infant. 

l*J) LiLij j* dijii^i* nl 1.2 

J* ^J 

bbj b jlaJ uT 

aUL») 1 (Lf>-y j J-Ss 

PUBLIC IMPRtCATION (L1‘AN) 

jbdJl 

nil.3 Public imprecation consists of the Islamic 
magistrate (0: or his equivalent) telling the hus¬ 
band to repeat four times, testify by Allah that 

I am truthful in charging her with adultery" (O: 
and it is necessary to identify her by her first and 
family name, though if she is present he says, 14 this 

y>,ji ot_nJJb nl 1.3 

% • v * t 

^ l1 J0 

j L-J dlu X, 

Uj^-L L»>-*d Jl -V Yj) LljJl y ^ 
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Becoming Un marriageable Kin by Suckling (Rida*) 


ti!2,0 


wife of mine. ' and points to her): and if there is a 
child, ‘‘and that this child [O: or if absent, “the 
child she gave birth to from adultery"!is not from 
me." The fifth time, after the magistrate warns 
him, enjoins him to fear Allah (O: reminding him 
that the punishment of the hereafter is worse than 
punishment in the present life), and alter he has 
put his hand in front of the husband's mouth, the 
husband adds. “And may the curse of Allah be 
upon me if I am lying,“ 


* e. t 
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nl 1.4 When the husband has done this, he is no 
longer liable to be punished for accusing another 
of adultery without witnesses, he has denied 
paternity of the child, and his wife is divorced 
from him and unlawful for him to marry, be alone 
with, or look at, forever. She is now liable to be 
punished for adultery. 
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nl 1.5 The wife in such a case may avoid being 
punished for adultery by public imprecation 
against the husband. Upon being ordered by the 
magistrate, she says four times, 1< I testify by Allah 
that he is lying about what he has charged me 
with/’ The fifth time, after being warned by the 
magistrate of the severity of the consequences, as 
described above, she says, “ And may the wrath of 
Allah be upon me if he is telling the truth/’ When 
she has done this, she is no longer liable to he 
punished for adultery. 
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nil .6 (O: Public imprecation is legally valid in a 
non-Arabic language even when the speaker 
knows Arabic, because the imprecation is a kind 
of oath or attestation, either of which may be 
given in any language.) 
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nl2,0 BECOMING UNMARRJ AGE ABLE 
KIN BY SUCKLING (RIDA 1 ) 



n 12.0 


jiI 2.1 An infant becomes the “child” of the 
female who breast-feeds him (A: in respect to 


C-J cyi J\\$ 1 ji i)12.1 
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nl 2.2 


Divorce 


being unable to marry her, to the permissibility of 
looking at her and being alone with her, and in his 
ablution (wudu) not being nullified by touching 
her) when: 


"• * S 


* * 9 * 
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(a) the milk comes from a female at least 
nine years old, whether k is occasioned by sexual 
intercourse or something else; 



(b) and she breast-feeds a child who is less 
than two full years old; 


(c) in at least five separate breast-feedings 
(Ota restriction that excludes anything less than 
five, which is of no consequence. Separate breast¬ 
feedings means whatever is commonly acknow¬ 
ledged (def: 14.5) to be separate). 


nl2,2 In such a case: 

(]) it is unlawful for the wet nurse to marry 
the child and its subsequent descendants (O; by 
familial relation or by suckling) exclusively (O: 
exclusively meaning that only the child's descen¬ 
dants become unlawful for her to marry, not the 
child's ancestors (N: or brothers)); 

(2) she becomes the child's “mother,” and it 
is unlawful for the child to marry her, her ances¬ 
tors (O: by familial relation or by suckling), her 
descendants (O: who become as if they were the 
child’s brothers and sisters), or her brothers and 
sisters (O: though the child is not forbidden to 
marry the lattcrs’ children). 
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nl2.3 If the w et nurse's milk was occasioned by 
a pregnancy from her husband, then: 

(1) the child she nurses becomes the hus¬ 
band's '‘child," and the husband may not marry 
the child or its descendants (O; by familial relation 
or by suckling, since they are now as if his grand¬ 
children) exclusively; 


^ J—^ jJJi jU OJj nl2.,i 
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(2) and the husband becomes the child's 
“father,” and it is unlawful for the child to marry 
him, his ancestors, his descendants, or his 
brothers and sisters. 
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Becoming Unmarriageable Kin by Suckling (Rida‘) 


n 12.4 


n!2.4 Upon becoming unmarriageable kin 
through suckling, marriage between the above- 
mentioned persons is prohibited, and it is permis¬ 
sible for the respective members of the opposite 
sex to look at each other as they do with their fa¬ 
milial unmarriageable relatives (dis: m2.5), and to 
be alone with them (O: though other kinds of rul¬ 
ings applicable to natural relatives, such as inheri- 
tance {def: L4-6) or having to support them (ml 2) 
are not applicable to unmarriageable kin by suck- 
ling). 


nl2.4 
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ol.O WHO IS SUBJECT TO 
RETALIATION FOR INJURIOUS CRIMES 

(O: Injurious crimes includes not only those 
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Who Is Subject to Retaliation for Injurious Crimes 


ol.l 


committed with injurious weapons, but those 
inflicted otherwise as well, such as with sorcery 
< det'; xl3bh Killing without right is, after unbelief, 
one of the very worst enormities, as Shafii 
explicitly states in (n: Muzani’s) The Epitome. 
The Prophet (Allah bless him and give him peace) 
said; 

■‘The blood of a Muslim man who testifies 
that there is no god hut Allah and that I am the 
Messenger of Allah is not lawful to shed unless he 
be one of three: a married adulterer, someone 
killed in retaliation for killing another, or some¬ 
one who abandons his religion and the Muslim 
community.** 

^ aA* Ju*j 

f 3 ‘j ■*’*«>* 

JdJl d| ^ pi—* 

-iJl <U1 

J « r / 

n : ^ j * t 

Jli . aLJxJl Jtj j j. (Jm! *111 

i1*1*! iil 

and in another hadith. 


'The killing of a believer is more heinous in 
Allah's sight that doing away with all of this 
world. ” 


Allah Most High says: 


"... and not to slay the soul that Allah has for¬ 
bidden, except with right" (Koran 6:151), 


and, 


~0 you w ho believe, retaliation is prescribed 
for you regarding the slain...'* (Koran 2; 178).) 


ol.l Retaliation is obligatory (A: if the person 
entitled wishes to take it (dis: o3.8)) against any¬ 
one who kills a human being purely intentionally 
and without right. (O: Intentionally is a first 
restriction and excludes killing someone through 
an honest mistake, while purely excludes a mis¬ 
take made in a deliberate injury (def: o2.3), and 
without right excludes cases of justifiable homicide 
such as lawful retaliation.) 

J* 1 ol. I 
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ol.2 The following are not subject to retal¬ 
iation; 

oi .2 

i r 

/) Liiki 0 

(1) a child or insane person, under any cir¬ 
cumstances (0: whether Muslim or non-Muslim. 
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o2.0 


Justice 


The ruling for a person intermittently insane is 
that he is considered as a sane person when in his 
right mind, and as if someone continuously insane 
when in an interval of insanity. If someone against 
whom retaliation is obligatory subsequently 
becomes insane, the full penalty is nevertheless 
exacted. A homicide committed by someone who 
is drunk is I A; considered the same as that of a 
sane person,) like his pronouncing divorce (dis: 
nl.2)); 

(2) a Muslim for killing a non-Muslim; 

(3) a Jewish or Christian subject of the 
Islamic state for killing an apostate from Islam (O: 
because a subject of the state is under its protec¬ 
tion, while killing an apostate from Islam is with¬ 
out consequences); 

(4) a father or mother (or their fathers or 
mothers) for killing their offspring, or offspring's 
offspring; 

(5) nor is retali at ion pe rmissible to a descen * 
dant for (A: his ancestor’s) killing someone whose 
death would otherwise entitle the descendant to 
retaliate, such as when his father kills his mother. 


o2.0 INTENTIONAUTY IN 
INJURIOUS CRIMES 


o2.1 Injurious crimes (O: of all types, whether 
killing or something less) are of three types: 

(1) an honest mistake; 

(2) a mistake made in a deliberate injury; 

(3) or purely intentional. 


o2.2 An honest mistake is an act such as shoot¬ 
ing an arrow at a wall and hitting a person (O: or 
shooting at a person and hitting someone else), or 
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Retaliation for Bodily Injury or Death (Qisas) 


o3.0 


slipping from a height and falling on someone. 
The criterion for it is that the act is intended but 
not the person, or neither the act nor the person is 
intended. 


JA ji 
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o2.3 A mural:; marf; ifi a deliberate injury is 
when one intends an injury that is not generally 
fatal, such as hitting someone with a light stick in 
a non vita I spot (A: from which the person dies) 
and the like. 
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o2.4 Purely intentional means to intend an 
injury of the type that is generally fatal, whether 
with a blunt instrument or a sharp one. 
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o3.() RETALIATION FOR BODILY 
INJURY OR DEATH (QISAS) 


^ o3.() 

~ * 


o3 1 Retaliation is obligatory (A: if those en¬ 
titled wish to take it (dis: o3.8)) when there is a (N: 
purely) intentional injury (def: o2.4) against tile 
or limb. 


: \jul* j^i o3.1 

j <U*h^ 


o3,2 Retaliation is obligatory in return for 
injuries (A: part for commensurate part) 
whenever the retaliatory injury can be (O: fully) 
inflicted without exceeding the extent of the origi¬ 
nal injury, such as (A: when the retaliatory injury 
is on) an eye, eyelid, the soft part of the nose, the 
ear, tooth, lip, hand. foot, finger, fingertip, penis, 
testicles, vulva, and the like; provided that the 
retaliatory injury is like the original, meaning that 
a right member is not taken fora left, an upper one 
for a lower, nor a functional member for a 
paralyzed one. (N: Nor is there retaliation for 
nonjalaf bullet wounds in the stomach or chest, 
for example, because such injuries cannot be 
reproduced without risk of greater damage than 
the original, for which reason they call for an in¬ 
demnity (dis; o4.15) alone.) There is no retalia¬ 
tion for (O: breaking) a bone (A: though payment 
is due to cover the cost of treatment and so forth). 
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o3.3 


Justice 


o3.3 Females are entitled to retaliate against 
males, children against adults, and lower class 
people against upper class: whether the retaliation 
is a life for a life, or limb for a limb. 


j " ^ I l l y . yVA *tj o 3 . _■> 


o3.4 It is not permissible to exact retaliation 
against someone without the presence of the 
caliph (clef: o25) or his representative (O; mean¬ 
ing that it is necessary to have the permission of 
one of them because of the danger and lack of 
knowledge involved in exacting retaliation one¬ 
self. as it requires the judgement and personal 
reasoning of a ruler. If someone takes retaliation 
without the caliph's permission, then it is valid (A: 
i.c. suffices the demand for it) hut the person who 
took it is disciplined (def: ol7) for arrogating the 
caliph’s prerogative, since administering retalia¬ 
tion is one of his functions, and to encroach upon 
it is wrong). 

If a person who is entitled to retaliate is able 
to do so proficiently (O: being a strong man who 
knows how to do it), he is allowed to. If not, he is 
ordered (N: by the ruler or his representative) to 
have another do it. 
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<x3.5 If two (O: or more) people are entitled to 
exact retaliation against the offender, it is not per¬ 
missible tor just one of them to insist on doing so 
(O: though if they choose one of themselves to 
exact it. this is permissible, and the one chosen is 
considered as the other’s commissioned agent. 
The two may not take retaliation together, as this 
amounts to torturing the person being retaliated 
against). If each insists that he be the one, thev 
draw lots to see who will do it. 
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o3.6 There is no retaliation against a pregnant 
woman until she has given birth and the infant is 
able to suffice with another’s milk. 
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o3.8 Whenever someone who is entitled to yL o3.S 
exact retaliation decides instead to forgive the ^ ur.j. >ii n 
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o3.9 


offender and take an indemnity (def: o4) from 
him. then rctalition is no longer called for. and the 
deserving person is entitled to the indemnity. If 
some of a group of people who arc entitled to 
retaliaton agree to forgo it, as when a murder vic¬ 
tim has children and one of them forgives the mur¬ 
derer, then retaliation is no longer obligator}', and 
the group deserves an indemnity from the offen¬ 
der. (A: Or the indemnity may also be waived.) 


jVji Jj :&4.n j\£ j! 

* , J * - • t 

. L_Ul 


o3.9 When someone kills a group of people or 
maims them one after another, retaliation is 
exacted for the first individual attacked, and the 
other deserving parties receive an indemnity. If 
the offender injures them all at once, then those 
entitled to retaliate against him draw lots to deter¬ 
mine who will do so. 


\jja* j\ o3.9 

* * ** , ’ _ o 

I b vL-aj 1 LhW^- 

jji . ijJJl # J jSC 

.. p * < 


o3.10 When a group of people together murder 
a single person, they are all killed in retaliation, no 
matter whether the amount of injury inflicted by 
each upon the victim is the same or whether it 
differs. 





" ■ - * 
pf=W- & 3 ** 



o3.10 
\jid 



j) U* siUjy Jiu j* .i>ij o3.11 

jj'il jU jiUl UiL uj Sit cJlaJ ^^^1 

• [J^i >■ jl 


o3 12 There is no retaliation against anyone for 
an injury or death caused by someone who did so 
intentionally but in conjunction with someone 
who did so by mistake. 

When an injurious crime is caused by a non¬ 
family member in cooperation with the victim's 
father, retaliation is only taken against the non¬ 
family member (dis; o 1,2(4)). 


o3 12 

& {,! JjU 


o3.13 Retaliation is also obligatory (dis: o3.8) 
for every wound that cuts to the bone, such as a cut 
on the head or face that reaches the skull, or a cut 
to the bone in the upper arm, lower leg, or thigh. 
To the bone means that it is known that a knife or 




o3.13 


i/ *-**j—M £_sr 

ijL-lIj -XyiuJ 1 , rfTj jJlj ^ 
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o4.0 


a needle, for example, has reached the bone, not 
that the wound actually exposes the bone to view. 

* 

X, ,JiJl Jl 

, fj iJl 

o4.0 INDEMNITY (DJYA) 

(A: The rulings below concern the maximum 
that the victim or victim's family may demand. If 
both sides agree on an indemnity of lesser 
amount, or nothing at all, this is legally valid and 
binding.) 

i-dl o4.0 

^ J J* Jk 1 - 8 - D 
, obU ji U jl 

o4,l An indemnity is obligatory (N; though it 
may by waived by deserving recipients, like retali¬ 
ation) in cases of death caused: 

•C-** jl ..Ua>- J—iii! jis 1 lj>| o4.1 

j Ji )I 

. LjJl ijjJk 

( 1 ) by an honest mistake (def; o 2 , 2 ); 


(2) by a mistake made in a deliberate injury 
<o2.3); 


(3) or intentionally, if those entitled to 
retaliate agree to forgo retaliation (dis: o 3 . 8 ). 


o4.2 The indemnity for killing a male Muslim is 
100 camels. 

(N: Shafil scholars early converted the pas¬ 
toral equivalents to gold dinars (n: one dinar 
equalling 4.235 grams of gold (dis: w!5)\ the 
amount due in the rulings below being the weight 
of the gold, regardless of its current market 
value.) (A: The stronger position in the Shafi‘i 
school is that indemnities should be reckoned in 
camels, after which both parties may agree on a 
lesser amount or another form of payment.) 

/Ui [^_pJ 1 ] Ljj o 4.2 

- J* - y^j ^ ; £) 

| jj ^ *-■» j-J 1 

J JLwiJb V LJ13 

LiiLj yt ^j k y *Lh , tjjuj % 

x* y* y ^ ^ y* 

■ cc Jflf* 

THE INDEMNITY FOR A PUREEY INTENTIONAL 

killing 

diU.<J 1 Jua)I 

o4.3 The indemnity for cases of purely inten¬ 
tional homicide (def: o2.4) is made severe in three 
ways: 

, i • i f * 

^ ^43 jis* o4.3 
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Indemnity (Diva) 


o4.4 


(a) it must be paid immediately; 

(b) it is due from the offender himself; 

.U&jt 

(c) and the amount paid is (N: 1,333,3 gold 
dinars (n: 5.646.6 grams of gold) or else:) 30she- 
camels in their fourth year, 30 she-catnds in their 
fifth year, and 40 pregnant she-camels. 


THE INDEMNITY K)K DEATH BY MISTAKE 

IN A DELIBERATE INJURY 

Ju^ 

o4.4 When the killing is a mistake made in a 
deliberate injury (def: o2,3). the indemnity is only 
made severe in one respect, namely that the pay¬ 
ment consists of the three types of camel men¬ 
tioned above (n: or 5,646.6 grams of gold), while 
it is less severe in that: 

j\£ jlj o4.4 

' , ' 

\ L^J iys , .!_>• U ^ a laLU 

> * • t .. 

IfrjS 

.UiUl 

(a) payment is deferred {def: o4.11); 


(h) and is due (N: not from the offender, but) 
from those of the offender's extended family who 
are required to pay (‘aqila, def: o4,10). 


THE INDEMNITY FOR A DEATH 

CAUSF.J) BY an honest mistake 


o4.5 When the killing occurred through an 
honest mistake (def: o2.2), the indemnity is less 
severe in three ways: 

(a) payment is deferred; 

(b) it is due from those of the offender’s 
extended family who are required to pay (def: 
O4.10); 

=\k>- ots - o4.5 

SJiWl : «w»-y 

. > / 

Ji ^ Ji 4 ... 

* J 

(e) and the amount paid is (N: 1,000 gold 
dinars (n; 4,235,0 grams of gold) or:) 20 she- 
camels in their second year, 20 she-catncls and 20 
hc-camels in their third year, 20 she-camels in 
their fourth year, and 20 she-camels in their fifth 
year. 
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o4 r 6 But no matter whether the killing was a 
mistake or intentional, the three-types-of-camel- 
indemnity (def: o4.3(c)) must be paid it the person 
killed was: 

(1) an unmarriageable kin by birth relative oi 
the killer (def: m6.1(1-8) and m6.2(l-6)); 


J ~ > it il)l Sh f o4.6 

^ J '* 'ij i ! jJj a V * tfH jJ 

ol $ 

i 

IvU/ 


(2) slain in the Sacred Precinct in Mecca; 

(3) or killed during one of the sacrosanct 
months of Dhul Qa‘da, Dhul Hijja, Muharram, or 
Rajah. 


o4.7 Defective animals may not constitute 
payment. 






o4.7 


o4.8 It is permissible for deserving recipients to 
accept payment other than camels if both parties 
agree. 


j* J* \js u o4.8 


o4.9 (A: For the rulings below, one multiplies 

the fraction named by the indemnity appropriate 
to the death or injury’s type of intcntionality and 
other relevant circumstances that determine the 
amount of a male Muslim’s indemnity (def: 
o4.2-6 and o4.13).) 

The indemnity for the death or injury of a 
woman is one-half the indemnity paid for a man. 

The indemnity paid for a Jew' or Christian is 
one-third of the indemnity paid for a Muslim. The 
indemnity paid for a Zoroastrian is one-fifteenth 
of that of a Muslim. 

When a miscarriage results from someone 
having struck the stomach of a pregnant woman 
(O: or other part of her, or when someone 
frightens her, resulting in a miscarriage), the in¬ 
demnity for the fetus is a male or female slave 
worth onc-twcnticth of the indemnity payable for 
killing the fetus's father, or one-tenth that of its 
mother, (A: The indemnity is whatever they agree 
upon.) 


sFJl o4,9 

. >’ ff I »' . . J 

L» 4A?-1 J «jLd^< j C.4.J J_yJ I 4—IJ _j] 

, - • 

jl) i $ J a» i—»ti} 1 

(<—>'J* LAj—* 

' l,j^ * f * • 

jl >jk Li-* Lj..> wilU 

r 




o4.10 The members of the offender’s extended 
family who are liable for certain kinds of in- 


1 Afc La L - A . Il j 111 _-Uj o4.10 
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o4.ll 


demnities consist of the offender’s universal heirs, 
excluding his father, father's father (O: and on 
up), his son, son's stfti (O: and on down). (A: 
Meaning that they consist of those mentioned at 
L 10.6(7-14).) Those of the extended family who 
are poor (A: poor meaning someone who has 
enough for himself but no more), prepuhescent, 
or insane are not obliged to pay (N: anything in 
conjunction with the other members). If the offen¬ 
der is Muslim, then his non-Muslim relatives axe 
not obliged to pay, as is also the case if the offen¬ 
der is non-Muslim and his relatives are Muslim. 


^ •£) J-4"i ^ ( J-®- Ul J) 

* 

y * cU s_^>y 

> y, ^ T, (asuu 


o4.11 When the extended family is obliged to. 
they must pay the entire indemnity of 1(K) camels 
(N: or the gold equivalents) within three years. 
Every required extended family member who is 
well-off is obliged to pay onc-half dinar (n: 2.1175 
grams of gold) at the end of each year, while every 
member who is between affluence and poverty is 
obliged to pay a quarter dinar (n: 1.05875 grams of 
gold). If any of the indemnity remains to be paid 
after three years (N: or if the offender has no fam¬ 
ily to pay it), it is paid by the Muslim common fund 
(bayt al-mal), If there is none, the offender him¬ 
self must pay. 


4^-^ o4.ll 
4** J JiY 1 ^ jA 

J^JI -C* ^ J* J* 

t , r 

JS Jf y 

i ’ k I ^ _ r j 

• Cr* J - JU* 


04.12 When the indemnity duets less than a full 
indemnity (A: full meaning that which is due for a 
Muslim male (def; o4.2-6)), as when it is for a 
wound, miscarriage, female, or a Jewish or Chris¬ 
tian subject of the Islamic state, then: 


(1) if it consists of one-third or less of a full 
indemnity, it must he paid within one year; 


i j y Jii jJi jij o4.12 

iij w'L^Iydl <l^\£ iLLSJl tJ Jd\ 
jjJ otS’ U» 

^ M jii jt iUfl! 

• y y^j y -idiiii J*i ji 
y ou±ju j* ir, iii 


(2) if it consists of tw o-thirds or less of a full 
indemnity, then one of the thirds must be paid in 
the first year, and the rest in the second year; 

(3) and if it amounts to more than two-thirds 
of a full indemnity, then the two-thirds must be 
paid wathin two years and the rest in the third year. 
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THE INDEMNITY FOR BODILY INJURIES 


*La*Vl Li 


0-1.13 If a nun paired body part of aesthetic value 
and utility (A: a longue, for example) is dissev¬ 
ered, then a full indemnity is paid, meaning the 
indemnity due if the member's owner were killed 
(del': 04.2-6, o4,9). 

The same is due for each pair of limbs: if both 
are cut off. a tail indemnity is paid, while if only 
one is cuL off, then half the full indemnity. The 
same is true for the faculties of sense (A: such as 
hearing): for each faculty the injury eliminates, 
there is a full indemnity. Thus, a full indemnity is 
paid for cutting off tw o cars, and a half indemnity 
for one. This also holds for a pair of eyes, lips, 
jaws, hands, feet, buttocks, testicles, eyelids, ihe 
nipples of a female, vulval labia, the soft part of 
the nose, the tongue, head of the penis, or whole 
penis. A full indemnity is also paid for injuries 
which paralyze these members, or for injuring the 
pemioneal wall between vagina and rectum so 
they become one aperture, or for flaying a person, 
breaking his back, or eliminating the use of his 
mind, hearing, vision, speech, sense of smell, or 
taste. 


> ^ 

JUj^ <L-3 ij-i* » -Sit* JSj o4.1.3 
r * * ' 

Jl* iUliT ijj <ui !■» c j 

^ 1 J—S ’J ^ J 1 J 

jli : y _ r ^r y y*—a* 
yj LjJi 

- \ « , j 'n JiT y* ^ji3LJaJJlj 

jl ~ i i XJ Ij y 1 . , i |j- r a'. 


I O tjl—tSJjj y 1 ! 3^jJ I^J 

»)y-Jl OLijVlj 

jLwkJlj j jUj 1*1 
JU y li-$j , ^_SU_Jl 
j— ppSj jL>Ji 

y wl_£oj ji w^Lall 

. djiJi j\ p~jJi y 


o4.14 The indemnity for each finger is ten 
camels, and five for each tooth (N: or 10 and 5 per¬ 
cent respectively of the equivalent gold values 
(def: o4.3-5), depending on the relevant cir¬ 
cumstances (dis: o4.9( A:))). 




04.14 



^ jj . j-.?' 


o4.15 As for wounds on the body, their indem¬ 
nity consists of a fraction of the full indemnity 
proportionate (A: by the calculation of the Islamic 
magistrate) to the extent of the damage. 


ujJI y ulj 04.15 

i 


o4.1(> The indemnity for wounds on the head or 
face, when not to the bone, is also such a propor¬ 
tionate fraction, though if such wounds are to the 
bone, as mentioned above (o3,13), the indem¬ 
nity is five camels (dis: o4T4(N;)). 

There are other injuries which i prefer to 
omit for the sake of brevity. 


u jj l*i f^j } 04.16 

Ulj . 

ui" L> yj] 
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o5.0 


o4,1? I hove is no indemnity obligatory for kill¬ 
ing a non-Muslim at war with Muslims (harbi). 
someone who has left Islam, someone sentenced 
to death b\ stoning (A: for adultery (def: ol2)) by 
virtue of having been convicted in court, or those 
it is obligatory to kill by military action (N: such as 
a band of highwaymen). 


1 all ^ X> o4.17 

?*** y 

J* YjJ J iLi 

.[(4^ 


* 


05.U THE EXPIATION TO ALLAH 
FOR TAKING A HUMAN LIFE 


jpJ J Tall lj\ _ aS o5.0 

^U: *iJ! 


o5-l An expiation is due to Allah Most High 
from anyone who kills someone unlawful to kill, 
whether the killing is through a mistake or is inten¬ 
tional, and no matter whether retaliation (def: o3) 
or an indemnity (o4) is obligatory or not. 


Cr* 



oS. I 


^1 Lln>- *411 J>J 
*j j jJ 



o5.2 The expiation consists of freeing a slave 
(def: k32), or it one cannot, then two consecutive 
months of fasting, (O: There is no difference in 
this precedence order w hether the killer is legally 
accountable or not, as when he is a child or insane, 
in which case the guardian must free a slave on his 
behalf. (A: Though if a child fasts, it fulfills the 
expiation.)) 


j ^ D * } m 

4-?^ ^ jU i-ij j* o5.2 

J j, 

j~> w—J 

W : y (U^Jj U** 
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o5.4 (O: There is no expiation for killing some¬ 

one who has left Islam, a highwayman (def: o)5), 
or a convicted married adulterer, even when 
someone besides the caliph kills him.) 


\Uj) o5.4 
'il 

-(f^Y 1 jr? f-fb* 
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o6.0 FIGHTING THOSE WHO REBEL 
AGAINST THE CALIPH 


SUJi JU o6.0 

m 


06 1 When a group of Muslims rebel against 
the caliph (khalifa, def: o25) and want to over- 


iji o 6.1 

Ia>- 1^a1 « jl I 
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throw him, or refuse to fulfill an obligation 
imposed by Sacred Lavs such as zakat, and rise in 
armed insurrection, he sends someone to them 
and redresses their grievances if possible. 

If they obdurately refuse to obey him (O: no 
matter whether he is just or unjust, as Nawawi 
mentions in his commentary on Sahih Muslim, cit¬ 
ing the consensus of Muslims (ijma\ def: b7) that 
it is unlawful to revolt against caliphs and fight 
them, even if they arc corrupt), he fights them 
with (O; military) weaponry that does not cause 
general destruction, as do fire and mangonel (O: 
for the aim is to suppress them, not destroy them), 
and does not pursue those who retreat, or kill the 
wounded. 


ob.2 There js no financial responsibility for 
what they destroy of ours nor what we destroy of 
theirs in such military action. 


o6.3 They are subject to Islamic laws (O: 
because they have not committed an act that puts 
them outside of Islam that they should be consid¬ 
ered non-Muslims. Nor are they considered mor¬ 
ally corrupt, for rebels is not a pejorative term, but 
rather they merely have a mistaken understand¬ 
ing), and the decisions of their Islamic judge are 
considered legally effective (O; provided he does 
not declare the lives of upright Muslims (def: 
o24,4) to be justly forfeitable) if they arc such as 
would be effective if made by our own judge. 


o6.4 If they do not rebel by war, the caliph may 
not fight them. 


o7.0 WARDING OFF AGGRESSORS 


o7,1 Someone whom a Muslim is trying to kill is 
entitled to kill the Muslim, though it is not obligat¬ 
ory to. Someone whom a non-Muslim or animal is 
trying to kill is obliged to defend himself. 


• 

y Un£ 

f^r] y ^ j _4-JJ jJ—• £^ 

h 1 •—L (UJ ^tS' 
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o7.2 If an aggressor is trying to take one's 
money or property, it is permissible to defend it 
but not obligatory. If the aggressor intends one‘s 
womenfolk (O: such as one’s wife orson’s wife), it 
is obligatory to defend them. 


jbf iiu x^i j)j o7,2 

■ 

- 

j|j 
(♦aJ \j 


o 7.3 To defend means to use the minimum 
amount of force required. If one knows that 
shouting will repel the aggressor, one may not 
strike him. If a hand is enough, a stick may not be 
employed. If a stick will do, a sword may not be 
used. If cutting the other’s hand will suffice, one 
may not kill him. (O; Mawardi states that this pre¬ 
cedence order is for crimes that are not indecen¬ 
cies. As for when an aggressor is raping someone 
whom it is unlawful for him to have sexual inter¬ 
course with, it is permissible to kill him forthwith.) 
Someone who knows (O: i.e. believes) that an 
aggressor cannot be dissuaded by anything short 
of killing him may kill him and is not accountable 
for it. 


• o7.3 

j-Ji *jjUv- 4 J 1 j* jt* 

ji .LJjj, 
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o?.4 When one has warded off an aggressor, it 
is unlawful to take further measures against him. 


d ^^^ o7 A 


* 


08 .O APOSTASY FROM ISLAM (RIDDA) 
(O: Leaving Islam is the ugliest form of unbe¬ 
lief (kufr) and the worst, it may come about 
through sarcasm, as when someone is told, ‘Trim 
your nails, it is sunna." and he replies, “I would 
not do it even if it w'ere," as opposed to when some 
circumstance exists which exonerates him of hav¬ 
ing committed apostasy, such as when his tongue 
runs away with him, or when he is quoting some¬ 
one, or says it out of fear.) 


S^Jl 08 .O 

3 k 

^ ; d JJ J< j jS* 
* ctf 0] j ; JUj * 4jta 

^ J* U 4* j y»k ji La Jffcu 
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08 .I When a person who has reached puberty 
and is sane voluntarily apostatizes from Islam, he 
deserves to be killed. 


0* J * 08.1 

, J^*i**1 £|L 


o 8,2 In such a case, it is obligatory for the 
caliph (A; or his representative) to ask him to 


V^wJ 08.2 
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repent and return to Islam. If he does, it is 
accepted from him, but if he refuses, he is 
immediately killed. 


Jfi W M f'up 

. JUJi ^ j» 


pS.3 If he is a freeman, no one besides the 
caliph or his representative may kill him. If some¬ 
one else kills him, the killer is disciplined (def: 
ol 7) (Q: for arrogating the caliph's prerogative 
and encroaching upon his rights, as this is one of 
his duties). 


Sf| d a , ^ \j> j\£ 08,3 
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o8.4 1 here is no indemnity for killing an apos¬ 

tate (O: or any expiation, since it is killing some¬ 
one who deserves to die). 


LiJ ijliS ^j) f-U -LjJI oK.4 

Cgji cV 
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oK.5 It lie apostatizes from Islam and returns 
several times, it ((); i.e. his return to Islam, which 
occurs when he states the two Testifications of 
haith (def; o8,7(12))) is accepted from him, 
though he is disciplined (o!7). 


oS.6 (A; If a spouse in a consummated marriage apostatizes from Islam, the 
couple arc separated for a waiting period consisting of three intervals between 
menstruations. If the spouse returns to Islam before the waiting period ends, the 
marriage is not annulled but is considered to have continued the whole time (dis 
m7.4).) I 
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ACTS THAT ENTAIL LEAVING ISLAM 




o8.7 (O: Among the things that entail apostasy 

from Islam (may Allah protect us from them) are: 

(1) to prostrate to an idol, whether sarcasti¬ 
cally. out of mere contrariness, or in actual con¬ 
viction, like that of someone who believes the 
Creator to be something that has originated in 
time. Like idols in this respect are the sun or 
moon, and like prostration is bowing to other than 
Allah, if one intends reverence towards it like the 
reverence due to Allah; 


Wt J -** 5 j J (v 4 )) 08 .7 

n (: 1^4 - ^j Oj— 

y aUJtjl Vr 
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(2) to intend to commit unbelief, even if in 
the future. And like this intention is hesitating 
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whether to do so or not: one thereby immediately 
commits unbelief: 

(3) to speak words that imply unbelief such 
as "Allah is the third of three.” or ‘ 1 am Allah"— 
unless one’s tongue has run away with one, or one 
is quoting another, oris one of the friends of Allah 
Most High (wall, def: w33) in a spiritually intoxb 
eated state of total oblivion (A: friend of Allah or 
not, someone totally oblivious is as if insane, and 
is not held legally responsible (dis: kl3.1(0:))), 
for these latter do not entail unbelief; 
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(4) to revile Allah or His messenger (Allah 
bless him and give him peace): 

(5) to deny the existence of Allah, Hishqgin- 
ningless eternality, His endless eternality, or to 
deny any of His attributes which the consensus of 
Muslims ascribes to Him (dis: vl): 


'jd Jlijl * jL-fc/Vl 
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(6) to be sarcastic about Allah’s name. His 
command. His interdiction. His promise, or His 
threat; 

(7) to deny any verse of the Koran or any¬ 
thing which by scholarly consensus (def: l>7) 
belongs to it, or to add a verse that does not belong 
to it; 

(8) to mockingly sav, “I don't know what 
faith is"; 

(9) to reply to someone who says, “There is 
no power or strength save through Allah": "Your 
saying ‘There’s no power or strength, etc.’ won't 
save you from hunger"; 


(10) for a tyrant, after an oppressed person 
says, “This is through the decree of Allah," to 
reply, “I act without the decree of Allah"; 


(11) to say that a Muslim is an unbeliever 
(kafir) (dis: w47) in words that are uninterpret¬ 
able as merely meaning he is an morale towards 
Allah for divinely given blessings (n: m Arabic, 
also “kafir"); 
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(12) when someone asks to be taught the 
Testification of Faith (Ar> Shahada, the words, 
4i La ilaha ill Aliahu Muhammadun rasulu Llah” 
(There is no god but Allah, Muhammad is the 
Messenger of Allah)), and a Muslim refuses to 
teach him it; 

(13) to describe a Muslim or someone who 
wants to become a Muslim in terms of unbelief 
(kufr); 

(14) to deny the obligatory character of 
something which by the consensus of Muslims 
(ijma‘, def: b7) is part of Islam, when it is well 
known as such, like the prayer (salat) or even one 
rak'a from one of the five obligatory prayers, if 
there is no excuse (def: u2,4); 

(15) to hold that any of Allah’s messengers 
or prophets are liars, or to deny their being sent; 

(n: 'Ala' al-Din 'Abidin adds the following: 

(16) to revi 1 e the re ligion o f Isla m; 

(17) to believe that things in themselves or 
by their own nature have any causal influence 
independent of the will of Allah; 

(18) to deny the existence of angels or jinn 
(def: w22), or the heavens; 

(19) to be sarcastic about any ruling of the 
Sacred Law; 

(20) or to deny that Allah intended the 
Prophet’s message (Allah bless him and give him 
peace) to be the religion followed by the entire 
world (dis: w4.3-4) (al-Hadiyya aWAlaiyya (y4), 
423-24).) 


There are others, for the subject is nearly 
limitless. May Allah Most High save us and all 
Muslims from it.) 
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o9.0 


o9.0 JIHAD 

(0: Jihad means to war against non-Muslims, 
and is etymologically derived from the word 
mujahada , signifying warfare to establish the 
religion. And it is the lesser jihad. As for the 
greater jihad, it is spiritual warfare against the 
lower self (nafs), which is why the Prophet {Allah 
bless him and give him peace) said as he was 
returning from jihad, 

41 We have returned from the lesser jihad to 
the greater jihad/* 

The scriptural basis for jihad, prior to 
scholarly consensus (def: b7) is such Koranic 
verses as: 

(1) "‘Fighting is prescribed for you"' (Koran 
2:216); 

(2) “Slay them wherever you find them” 
(Koran 4:89); 

(3) ‘Tight the idolaters utterly” (Koran 
9:36); 

and such hadiths as the one related by Bukhari 
and Muslim that the Prophet (Allah bless him and 
give him peace) said: 

i have been commanded to fight people 
until they testify that there is no god but Allah and 
that Muhammad is the Messenger of Allah, and 
perform the prayer, and pay zakat. If they say it, 
they have saved their blood and possessions from 
me, except for the rights of Islam over them. And 
their final reckoning is with Allah"; 

and the hadith reported by Muslim, 

“To go forth in the morning or evening to 
fight in the path of Allah is better than the whole 
world and everything in it." 

Details concerning jihad are found in the 
accounts of the military expeditions of the 
Prophet (Allah bless him and give him peace), 
including his own martial forays and those on 
which he dispatched others. The former consist of 
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the ones he personally attended, some twenty- 
seven (others say twenty-nine) of them. He fought 
in eight of them, and killed only one person with 
his noble hand, Ubayy ibn Khalaf, at the battle of 
Uhud. On the latter expeditions he sent others to 
fight, himself remaining at Medina, and these 
were forty-seven in number.) 

THF OBLIGATORY CHARACTER OF JIHAD 

o9.1 Jihad is a communal obligation (def: 
c3.2). When enough people perform it to success¬ 
fully accomplish it, it is no longer obligatory upon 
others (O: the evidence for which is the Prophet's 
saying (Allah bless him and give him peace), 

”He who provides the equipment for a sol¬ 
dier in jihad has himself performed jihad,” 

and Allah Most High having said: 

' Those of the believers who are unhurt but sit 
behind are not equal to those who fight in Allah's 
path with their property and lives. Allah has pre¬ 
ferred those w ? ho fight with their property and 
lives a whole degree above those who sit behind. 
And to each. Allah has promised great good” 
(Koran 4:95). 

H none of those concerned perform jihad, 
and it does not happen at all, then everyone who 
is aware that it is obligatory is guilty of sin, if there 
was a possibility of having performed it. In the 
time of the Prophet (Allah bless him and give him 
peace) jihad was a communal obligation after his 
emigration (hijra) to Medina. As for subsequent 
times, there are two possible states in respect to 
non-Muslims, 

The first is when they are in their own coun¬ 
tries, in which case jihad (def: o9.8) is a communal 
obligation, and this is what our author is speaking 
of when he says, ' Jihad is a communal obliga¬ 
tion,” meaning upon the Muslims each year. 

The second state is when non-Muslims invade 
a Muslim country or near to one. in which case 
jihad is personally obligatory (def: c3.2) upon the 
inhabitants of that country, w-ho must repel the 
non-Muslims w ith whatever they can). 
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o9,2 Jihad is personally obligatory upon ail 
those present in the battle lines (A: and to flee is 
an enormity (dis: p! 1)) (O: provided one is able to 
fight. If unable, because of illness or the death of 
one's mount when not able to fight on foot, or 
because one no longer has a weapon, then one 
may leave. One may also leave if the opposing 
non-Muslim army is more than twice the size of 
the Muslim force). 
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o9.3 Jihad is also ((): personally) obligatory for 
everyone (O: able to perform it, male or female, 
old or young) when the enemy has surrounded the 
Muslims {(): on every side, having entered our 
territory, even if the land consists of ruins, wilder¬ 
ness, or mountains, for non-Muslim forces enter¬ 
ing Muslim lands is a weighty matter that cannot 
be ignored, but must he met with effort and 
struggle to repel them by every possible means. 
All of which is if conditions permit gathering (A: 
the above-mentioned) people, provisioning them, 
and readying them for war. If conditions do not 
permit this, as when the enemy has overrun the 
Muslims such that they arc unable to provision or 
prepare themselves for war, then whoever is 
found by a non-Muslim and knows he will be 
killed if captured is obliged to defend himself in 
whatever way possible. But if not certain that he 
will be killed, meaning that he might or might not 
be, as when he might merely be taken captive, and 
he knows he will be killed if he does not surrender, 
then he may either surrender or fight. A woman 
too has a choice between fighting or surrendering 
if she is certain that she will not be subjected to an 
indecent act if captured. If uncertain that she will 
be safe from such an act, she is obliged to fight, 
and surrender is not permissible). 
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WHO IS OBLIGED TO FIGHT IN JIHAD 


j I 


o9.4 Those called upon (O: to perform jihad 
when it is a communal obligation) are every able- 
bodied man w ho has reached puberty and is sane. 
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o9.5 The following may not fight in jihad: 

(1) someone in debt, unless his creditor gives 
him leave; 

(2) or someone with at least one Muslim 
parent, until they give their permission: 

QjL Si \ Vj o9.5 

j* [ ?-c-' X? ] A 

lil S|I vie *i| J — d Vj-fl 

■ i j . £ 

unless the Muslims arc surrounded by the enemy, 
in which case it is permissible for them lo fight 
without permission 


It is offensive to conduct a military expe¬ 
dition against hostile non-Muslims without the 
caliph's permission (A: though if there is no 
caliph (def: o25), no permission is required). 

jil o9.6 

• r u ^' 

o9.7 Muslims may not seek help from non- 
Muslim allies unless the Muslims are considerably 
outnumbered and the allies arc of goodwill 
towards the Muslims. 

jt ■*! X> ‘>9.7 

; * 1 * s 
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rnr. objectives of jihad 

oLU- 

o9.N The caliph (o25) makes war upon Jews. 
Christians, and Zoroastrians (N: provided he has 
first invited them to enter Islam in faith and prac¬ 
tice, and if they will not, then invited them to 
enter the social order of Islam by paying the non- 
Muslim poll tax (jizya, def: oil, 4)- which is the 
significance of their paying it, not the money 
itself-—while remaining in their ancestral reli¬ 
gions) (O: and the war continues) until they 
become Muslim or else pay the non Muslim poll 
tax (O: in accordance with the word of Allah Most 
High, 

fcll <fL—."JH) J_JL_L j o9.H 
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"Fight those who do not believe in Allah and 
the Last Day and who forbid not what Allah and 
His messenger have forbidden—who do not prac¬ 
tice the religion of truth, being of those who have 
been given the Book—until they pay the poll tax 
out of hand and are humbled" (Koran 9:29), 


the lime and place lor which is before the final des¬ 
cent of Jesus (upon whom be peace). After his 
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o9.9 


final coming, nothing but Islam will be accepted 
from them, for taking the poll tax. is only effective 
until Jesus’ descent (upon him and our Prophet be 
peace), which is the divinely revealed law of 
Muhammad. The coming of Jesus does not entail 
a separate divinely revealed law, lor he will rule 
by the law of Muhammad As lor the Prophet's 
saying (Allah bless him and give him peace). 

"1 am the last, there will be no prophet 
alter me." 

this does not contradict the final coming of Jesus 
(upon whom be peace), since he will not rule 
according to the Evangel, but as a follower of our 
Prophet (Allah bless him and give him peace)). 
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o9.9 The caliph fights all other peoples until 
they become Muslim (0: because they arc not a 
people with a Book:, nor honored as such, and are 
not permuted to settle with paying the poll tax 
(jizya)) (n: though according to the Hanafi school. 
peoples of all other religions, even idol worship¬ 
pers, arc permitted to live under the protection of 
the Islamic state if they either become Muslim or 
agree to pay the poll tax, the sole exceptions to 
which are apostates from Islam and idol worship¬ 
pers who are Arabs, neither of whom has any 
choice but becoming Muslim {al-Hi day a shark 
Biday a al-mubtadi' (y21). 6.48 49)). 
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THE RULES OF WARFARE 


^5 ^I5sp-l 


o9.1d It is not permissible (A: m jihad) to kill 
women or children unless they are fighting against 
the Muslims. Nor is it permissible to kill animals, 
unless they are being ridden into battle against the 
Muslims, or it killing them will help defeat the 
enemy. It is permissible to kill old men (O: old 
man (shaykh) meaning someone more than forty 
years of age) and monks. 
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d c ),ll It is unlawful to kill a non-Muslim to 
whom a Muslim has given his guarantee of protec¬ 
tion (O: whether the non-Muslim is one or more 
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than one, provided the number is limited, and the 
Muslim's protecting them does not harm the Mus¬ 
lims, as when they are spies) provided the protect¬ 
ing Muslim has reached puberty, is sane, and does 
so voluntarily (O: and is not a prisoner of them or 
a spy). 

3* f 

j_«-& ^ j — ifi ji i 

o9,12 Whoever enters Islam before being cap¬ 
tured may not be killed or his property confis¬ 
cated, or his young children taken captive. 

/—Vi „U» ^ o9.12 
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o9.13 When a child or a woman is taken captive, 
they become slaves by the fact of capture, and 
the woman’s previous marriage is immediately 
annulled. 

•V- J’ o9.13 
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o9.14 When an adult male is taken captive, the 
caliph (def: o25) considers the interests {O: of 
Islam and the Muslims) and decides between the 
prisoner s death, slavery, release without paying 
anything, or ransoming himself in exchange for 
money or for a Muslim captive held by the enemy. 

If the prisoner becomes a Muslim (O: before 
the caliph chooses any of the four alternatives) 
then he may not be killed, and one of the other 
three alternatives is chosen. 
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o9.15 It is permissible in jihad to cut down the 
enemy’s trees and destroy their dwellings. 

o9.15 

TRUCES 


o9.16 (O: As for truces, the author does not 
mention them. In Sacred Law truce means a peace 
treaty vvith those hostile to Islam, involving a ces¬ 
sation of fighting for a specified period, whether 
for payment or something else. The scriptural 
basis for them includes such Koranic verses as: 

(1) “An acquittal from Allah and His mes¬ 
senger...^ (Koran 9:1); 
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(2) ‘If they incline towards peace, then 
incline towards it also” (Koran 8:61); 
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as well Lis the truce which the Prophet (Allah bless 
him and give him peace) made with Quravsh in the 
year of Hudayhiya, as related by Bukhari and 
Muslim. 

Truces arc permissible, not obligatory. The 
only one who may effect a truce is the Muslim 
ruler of a region (or his representative) with a seg¬ 
ment of the non-Muslims of the region, or the 
caliph (o25) (or his representative). When made 
with other than a portion of the non-Muslims, or 
when made with all of them, or with all in a par¬ 
ticular region such as India or Asia Minor, then 
only the caliph (or his representative) may effect 
it, for it is a matter of the gravest consequence 
because it entails the nonperformance of jihad, 
whether globally or in a given locality, and our 
interests must be looked after therein, which is 
why it is best left to the caliph under any cir¬ 
cumstances, or to someone he delegates to see to 
the interests of the various regions. 

There must be some interest served in mak¬ 
ing a truce other than mere preservation of the 
status quo. Allah Most High says, 


‘ So do not be fainthearted and call for peace, 
when it is you vvho are the uppermost” (Koran 

47:35). 

Interests that justify making a truce are such 
things as Muslim weakness because of lack of 
numbers or materiel, or the hope of an enemy 
becoming Muslim, for the Prophet (Allah bless 
him and give him peace) made a truce in the year 
Mecca was liberated with Safwan ibn Umayya for 
four months in hope that he would become Mus¬ 
lim, and he entered Islam before its time was up. 
If the Muslims are weak, a truce may be made for 
ten years if necessary, foT the Prophet (Allah bless 
him and give him peace) made a truce with 
Quravsh for that long, as is related by Abu 
Dawud, It is not permissible to stipulate longer 
than that, save by means of new truces, each of 
which docs not exceed ten years. 

The rulings of such a truce are inferable from 
those of the non-Muslim poll tax (def: oil); 
namely, that when a valid truce has been effected, 
no harm may be done to non-Muslims until it 
expires,) 
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olO.O THE SPOILS OF BATTLE 


ol(U A free male Muslim who has reached pu¬ 
berty and is sane is entitled to the spoils of battle 
when he has participated in a battle to the end 
of it. 

After personal booty (def: ol0.2), the collec¬ 
tive spoils of the battle are divided into five parts. 
T he first fifth is set aside (dis: o!0.3), and the 
remaining four are distributed, one share to each 
infantryman and three shares to each cavalryman. 
From these latter four fifths also, a token payment 
is given at the leader’s discretion to women, chil¬ 
dren, and non-Muslim participants on the Muslim 
side. 

A combatant only takes possession of his 
share of the spoils at the official division, (A: Or 
he may choose to waive his right to it.) 


ol0.2 As for personal booty, anyone who, 
despite resistance, kills one of the enemy or effec¬ 
tively incapacitates him, risking his own life 
thereby, is entitled to whatever he can take from 
the enemy, meaning as much as he can take away 
with him in the battle, such as a mount, clothes, 
weaponry, money, or other. 


o 10.3 As for the first fifth that is taken from the 
spoils, it is divided in turn into five parts, a share 
each going to: 

(1) the Prophet (Allah bless him and give 
him peace), and after his death, to such Islamic 
interests as fortifying defenses on the frontiers, 
salaries lor Islamic judges, muezzins, and the like: 

(2) relatives of the Prophet (Allah bless him 
and give him peace) of the Bani Hashim and Bani 
Munalib clans, each male receiving the share of 
two females; 

(3) orphans who are poor , 

(4) those short of money (def: h8.ll); 

(5) and travellers needing money (h8.18). 
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oll.O 


ot 1,0 NON-MUSLIM SUBJECTS OF THE 
ISLAMIC STATE (AHL AL-DHIMMA) 

i»i)1 JaI oll.O 

oUT A formal agreement of protection is made 
with citizens who are: 

(1) Jews; 

(2) Christians; 

(3) Zoroastrians; 

oll.l 

j <>J>] \j 

^ jl ^>UaMj i ja\ —lb 
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J* 

(4) Samarians and Sabians t if their religions 
do not respectively contradict the fundamental 
bases of Judaism and Christianity; 


(5) and those who adhere to the religion of 
Abraham or one of the other prophets (upon 
whom be blessings and peace). 


oil.2 Such an agreement may not be effected 
with those who are idol worshippers (dis: 
o9.9(n:)), or those who do not have a Sacred Book 
or something that could have been a Book, 

(A: Something that could have been a Book 
refers to those like the Zoroastrians, who have 
remnants resembling an ancient Book. As for the 
psuedoscriptures of cults that have appeared since 
Islam (n: such as the Sikhs, Baha'is, Mormons, 
Qadianis, etc.), they neither are nor could be a 
Book, since the Koran is the final revelation 
(dis: w4),) 
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ol 1.3 Such an agreement is only valid when the 
subject peoples: 

fljJI : oil.3 

. JJj j 

(a) follow the rules of Islam (A: those men¬ 
tioned below (oll.5) and those involving public 
behavior and dress, though in acts of worship and 
their private lives, the subject communities have 
their own laws, judges, and courts, enforcing the 
rules of their own religion among themselves); 


(b) and pay the non-Muslim poll tax (jizya). 
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THE NON-MUSLIM POLL TAX 


* 0*11 


oil .4 The minimum non-Muslim poll tax is one 
dinar (n: 4.235 grams of gold) per person (A: per 
year). The maximum is whatever both sides agree 
upon 

It is collected with leniency and politeness, as 
are all debts, and is not levied on women, chil¬ 
dren, or the insane. 


V 4 

j\~i> Ujiilj o 11.4 

|4-* j U l> 
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011.5 Such non-Muslim subjects are obliged to 
comply with Islamic rules that pertain to the safety 
and indemnity of life, reputation * and property. In 
addition, they: 

(1) are penalized for committing adultery or 
theft, though not for drunkenness; 

(2) are distinguished from Muslims in dress, 
wearing a wide cloth belt (zunnar); 

(3) are not greeted with “as-Salamu 
alaykum"; 

(4) must keep to the side of the street; 

(5) may not build higher than or as high as 
the Muslims’ buildings, though if they acquire a 
tall house, it is not razed; 


<j j011,5 
.JUJ 1j Ij j-idi 

J 

v v-LJii 

Vj [IjLh**- jl VIaj 
*L_Jl ^ 
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(6) are forbidden to openly display wine or 
pork, (A: to ring church bells or display crosses,) 
recite the Torah or Evangel aloud, or make public 
display of their funerals and feastdays; 

(7) and are forbidden to build new churches. 


oil,6 They are forbidden to reside in the Hijaz, 
meaning the area and towns around Mecca, 
Medina, and Yamama, for more than three days 
(when the caliph allows them to enter there for 
something they need). 


^y> ij 011 ,6 

Uljij >_j 

j ^ ^ w jW L_r* j, 
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oil.7 A non-Muslim may not enter the Meccan 
Sacred Precinct (Haram) under any cir- 


yt X> oil .7 
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Non-Muslim Subjects of the Islamic State 


oll.S 


cumstances, or cnicr any other mosque without 
permission (A: nor may Muslims enter churches 
without their permission). 

, S'] 1 Ju*. . j 

ol 1 ,S It is obligatory for the caliph (def: o2s) lo 
protect Those o) them who are in Muslim lands just 
as he would Muslims, and to seek the release of 
those of them who are captured. 

■ > • / 

els* — Ai id l . h 

^ < - 1 
< * ’ ' ' 

ol 1.9 It non-Muslim subjects of the Islamic state 
refuse to conform to the rules of Islam, or to pay 
the non-Muslim poll tax. then their agreement 
with the state has been violated (dis: ol 1.11) (A; 
though if only one of them disobeys, it concerns 
him alone). 

^15^1 JU n 1 1,9 

* A * • • • 1 k 

fr , -.•a ■ 1 ,>iJ 1 4/^ V 

. ulks> 

ol 1.1(1 The agreement is also violated (A: with 
respect lo the offender alone) if the slate has slip u- 
lated that any of the following things break it ? and 
one of the subjects docs so anyway, though if the 
state has not stipulated that these break the agree¬ 
ment, then they do not; namely, if one of the sub¬ 
ject people: 

jl q * .1 -L^l Ol 1 . 10 

f i ti • . . * 1 o L ^ M LI 

j\ » jj\ -uJl j-S*j l op 

, S J 1J . wiiil dll Ju 

(1) commits adultery with a Muslim woman 
or marries her; 


(2) conceals spies of hostile forces; 


(3) leads a Muslim away from Islam; 


(4) kills a Muslim: 


(5) or mentions something impermissible 
about Allah, the Prophet (Allah bless him and 
give him peace), or Islam. 


ol .1 . 1 .1 When a subject’s agreement with the state 
has been violated, the caliph chooses between the 
four alternatecs mentioned above in connection 
with prisoners of w ar (o9. 14), 

% 

1 ^yij O 1 1 . 1 l 
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ol2.0 THE PENALTY FOR 
FORNICATION OR SODOMY 


ol2.1 The legal penalty is obligatorily imposed 
upon anyone who fornicates or commits sodomy 
(A: provided it is legally established (def: 
nl 1,2(0:))) when they: 

(a) have reached puberty; 

(b) arc sane: 

(c) and commit the act voluntarily; 

no matter whether the person is a Muslim. non- 
Muslim subject of the Islamii. stale, or someone 
who has left Islam. 


ol 2.2 If the offender is someone with the capac¬ 
ity to remain chaste, then he or she is stoned to 
death (def: ol2.6), someone with the capacity to 
remain chaste meaning anyone who has had sexual 
intercourse (A: at least once) with their spouse in 
a valid marriage, and is free, of age, and sane. A 
person is not considered to have the capacity to 
remain chaste if he or she has only had intercourse 
in a marriage that is invalid, or is prepubescent at 
the time of marital intercourse, or is someone 
insane at the time of marital intercourse who sub¬ 
sequently regains their sanity prior to committing 
adultery. 

If the offender is not someone with the capac¬ 
ity to remain chaste, then the penalty consists of 
being scourged (def: o!2.5) one hundred stripes 
and banished to a distance of at least 81 km./50 mi. 
for one vear. 


JpL^JIjU^I Ju- ol2.0 


JiLdl ^JUl W j\ jj lij O l2.1 
'/>■] Lo jlS” Id—^ 

. j^*1i [ l-L>i ji*’ 


j*- i ~ j\s jU ol2.2 

■J s.-ti 1 ' ,y] 

*J?J J 1 4 —J $ .J —^ 

ji \j\ y a_>] j— 

i 4 

• J’jj p* e +*+• 

wL»- j {£ Jl] J 1 j 

: • - r 

\ Zi 1 .... fi ^ij < 1 — . j j-f **1 Z— 

s 7 M ■ . - 

j-i-j .. , < k?- ^ o\5" j}_#] 

■ff 


t t 

j! >-41 *.Jjj UJ Z^}l ji *Jk>j ol2.3 


ol2.4 Someone who commits fornication is not 
punished if he says that he did not know it was 
unlawful, provided he is a new Muslim or grew up 
in a remoLe (O: from Islamic scholars) wilderness. 


^ ; JLJj 
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The Penalty for Accusing a Person of Adultery Without Proof 


olTO 


though if neither of these is i he case, such a person 
is punished. 




ol2,5 An offender is not scourged in intense 
heat or bincr cold, or when he is ill and recovery 
is expected (until he recovers), or in a mosque, or 
when the offender is a woman who is preg¬ 
nant, until she gives birth and has recovered from 
childbed pains. The whip used should bo neither 
new nor old and worn-out, but something in be¬ 
tween, The offender is not stretched out when 
scourged, or hound (O: as his hands arc left loose 
to fend off blows), or undressed (O: but rather an 
ankle length shirt is left upon him or her) 7 and the 
scourger does not lay the stripes on hard (O; by 
raising his arm, such that he draws blood). The 
scourger distributes the blows over various parts 
of the body, avoiding the vital points and the face. 
A man is scourged standing; a woman, sitting and 
covered (O: by a garment wrapped around her). If 
the offender is emaciated, or sick from an illness 
not expected to improve, then he or she is 
scourged with a single date palm frond (C); upon 
which there are a hundred strips, or fifty. If a 
hundred, such an offender is struck once with it. 
and if fifty, then twice), or with the edge of a gar¬ 
ment. 


>j—‘j J o\2.5 
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o 12.6 If the penalty is stoning, the offender is 
stoned even in severe heat or cold, and even if he 
has an illness from which he Is expected to 
recover. A pregnant woman is not stoned until she 
gives birth and the child can suffice with the milk 
of another. 


pj j Lj-j AjJi j\S j!_j ol2.6 
V* db >1* yry> jjfi S y iji J J>- J 

1 ,, . ■ • > * , . 

JbJl j\ juJb>] U jJ- 


* 


of 3.0 THE PENALTY FOR ACCUSING 
A PERSON OP ADULTERY 
WITHOUT PROOF 


^iiaJl -L>- o l ? .0 


ol3.1 When a person (who has reached puberty 
and is sane) voluntarily: 


iii o!3. \ 

y Aja j\ jL_^JI 


(a) accuses another person of adultery or 
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sodomy, whether the accusation is in plain words 
or allusive words intended as an accusation; 

(b) and the accused is someone who could be 
chaste (def: ol3.2) and is not the offspring of the 
accuser; 

. ,a?J1 

then t he accuser is subject to the penalty for accus¬ 
ing a person of adultery without four witnesses 
{A: which, if it concerns his spouse, he may 
obviate by public imprecation (dis: nll .l)), no 
matter whether he is a Muslim, non-Muslim sub¬ 
ject of the Islamic state, someone who has left 
Islam, or is of a group that has a truce with Mus¬ 
lims. 


ol3.2 Someone wfui could be chaste in this con¬ 
text means someone who has reached puberty, is 
sane, free, Muslim, and has not committed an act 
of fornication (0: that is punishable) (A: meaning 
it has not been legally established (def: 
nil.2(0:))). 

• <* 

ol3.3 - 1 he penalty for making such an accusation 
without witnesses is to be scourged (def: i>12.5) 
eighty lashes. 

.CJlj] Ol3,3 

•C jnJ 

ol3.4 Accusations in plain words include such 
expressions as “You have committed fornica¬ 
tion/’ and the like, while allusive words means 
such expressions as “You lecher." or “You 
wretch." If the latter terms are accompanied by 
the intention to accuse, they amount to an accusa¬ 
tion, though if not. they do not. The accuser is the 
one whose word is accepted (A: when there is no 
proof, if he swears an oath) as to what he intended 
by such allusive words. 

c-W ji] kiJj : , .^llj 013.4 
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ol3.5 If someone accuses a whole group of 
people of adultery who could not possibly all be 
guilty, such assaying. “All the people in Egypt are 
adulterers." he is disciplined (def: ol7). But when 
his accusation is not impossible, such as saying, 
“The So-and-so dan are adulterers/ 7 then he must 
bear a separate penalty for every' single person in 
the group. 

01 JJU o!3.5 
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ol3.f> Someone who twice accuses someone of 
adultery without witnesses is punished only once. 
Someone who accuses a person of adultery and is 
punished for the accusation, but then again 
accuses the person of the same act of fornication is 
merely disciplined (def: o17). 

It- k*‘) iiiS <>13.6 

• 

%lUvL LJU pi Jy-j-jj jtj 

f . f ■ a b - . 

. iaij yy* y UyJi 

ol3,7 When someone accuses a person who 
could possibly be chaste (def: ol3.2) of adultery, 
hut the accuser has not yet been punished at the 
time the accused subsequently commits an act of 
fornication, then the accuser is not punished. 

|^ii l ..n-ayug <_> J3 ji _ Jj O 13 . 7 

9 * * m - *• 
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ol3.8 The penalty for accusing a person of adul¬ 
tery without witnesses is only carried out when the 
Islamic magistrate is present, and the accused 
requests that it be carried out. If the accused for¬ 
gives the offender, there is no punishment. 

013.8 

LlP Jti , 

, iaii,.. 

ol3.9 When an accusation has been made, if the 
accused dies {A: before tbs’ accuser has been 
punished), then his right (A: to demand that the 
punishment be carried out) is given to his heirs. 

^ i.i.ifloS! j wL<l» 0 1 3.9 
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014.0 THE PENALTY FOR THEFT 

ISj *.Jt -L>- ol4.0 

o!4.1 A person's right hand is amputated, 
w hether he is a Muslim, non-Musiim subject of the 
Islamic state, or someone who has left Islam, 
when he: 

jL-jT_-Jl j b! 0 14 1 

(a) has reached pubeny; 


(b) is sane; 


(c) is acting voluntarily; 
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(d) and steals at least a quarter of a dinar (n: 
1.058 grams of gold) or goods worth that much (A: 
at the market prices current) at the time of the 
rheft; 

(e) from a place meeting the security 
requirements normal (A: in that locality and time) 
for safeguarding similar articles (def; o!4.3); 

(f) provided there is no possible confusion 
(dis; o 14.2(3)) as to whether he took it by way of 
theft or for some other reason. 

If a person steals a second time, his left foot is 
amputated, if a third time, then his left hand; and 
if he steals again, then his right foot. If he steals a 
fifth time, he is disciplined (def: o]7). If he does 
not have a right hand (N: at the first offense), then 
his left foot is amputated. If he has a right hand but 
loses it after the theft (O: by an act of God) but 
before he has been punished for it, then nothing is 
amputated. After amputation, the limb is 
cauterized with hot oil (A: w'hich in previous times 
was the means to stop the bleeding and save the 
criminars life). 
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ol4.2 A person’s hand is not amputated when: 

(1) (non-(d) above) he steals less than the 
equivalent of 1.058 grams of gold; 

(2) (non-(e)) he steals the article from a 
place the does not meet normal requirements for 
safeguarding similar articles (dis: below); 
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(3) or (non-(f)) when there is a possible con¬ 
fusion as to why he took it, as when it was taken 
from the Muslim common fund (bayt al-mal) (O: 
provided the person is Muslim, since he might 
have intended to use it to build mosques, bridges, 
or hospices), or when it belongs to his son or 
father. 


o 14.3 A place that meets normal security require- 
ments for safeguarding similar articles means a 
place appropriate for keeping the thing, this vary¬ 
ing with the type of article, the different countries, 



ol4.3 
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The Penalty for Theft ol4.4 


and with the justness of the ruler or hick of it, as 
well as the ruler’s relative strength or weakness. A 
suitable place for safeguarding fine clothes, 
money, jewels, and jewelry, for example, is a 
locked box; the place for trade goods, a locked 
warehouse with guards; the place for livestock, a 
stable; the place for pallets and bedding, a shelf in 
the house; and the place for a shroud, the grave. 

j , <ujw>j *j*-*rj j'LiiLJ 1 ! 
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ol4.4 If two persons jointly steal the equivalent 
of 1.058 grams of gold, then neithers hand is 
amputated. 

iTjuii jjj ol4.4 

. p iilj wjI. jt\\ 

o!4.5 A freeman's hand may not be amputated 
by anyone besides the caliph or his representative 
(del : o25). 

'ii >ji Pki; y, oi4.5 

* > ' ‘j j. r- 

. f j] OC 

ol4.b There is no amputation for forcible sei¬ 
zure (O: meaning someone relying on force (N: to 
take people's money, who has a gang nearby to 
abet him in this)), snatching (O: meaning some¬ 
one who depends on running away and is 
unarmed), or betraying a trust (O: of something 
entrusted to him, such as a deposit for safekeep¬ 
ing) , or appropriating something by disavowal (A: 
i.e, denying that the victim loaned or entrusted 
him with such and such a thing), (O: because of 
the Prophet’s (Allah bless him and give him 
peace) saying, 

j*j) J* J* ^ o!4.b 
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"There is no amputation for someone who 
seizes by force, snatches and runs, or betrays a 
trust,' 7 


a hadith Tirmidhi classified as rigorously authenti¬ 
cated (sahih)). (A: But if one of the above- 
mentioned persons is a repeated offender whom it 
is in the interests of society to kill, the caliph may 
kill him.) 

* 
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ol5.0 THE PENALTY FOR HIGHWAY 
ROBBERY 


O15.0 


o 15.1 The caliph is obiiged to summon whoever 
uses a weapon (O: though force suffices to be con¬ 
sidered a weapon, or taking money by dint of 
one’s fists) and makes people afraid to use the 
road (O: no matter whether in the wilderness, a 
village, or in the country; meaning he frightens 
those who pass along the way by means of his 
strength or weapons). If the highwayman 
responds to the summons before he has injured 
anyone, then he is only disciplined (def: o17). 

If he steals the equivalent of 1.058 grams of 
gold under the previously mentioned conditions 
(o 14.1), both his right hand and left foot are 
amputated. 

(A: The difference between a highwayman 
and someone who takes by forcible seizure (dis: 
o!4,6) is that the latter does so within earshot of 
help, while the offense of the highwayman is far 
greater because he menaces the lifeline of the 
community, its trade routes.) 
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ol5.2 If a highwayman kills someone, he must 
be executed, even when the person entitled to 
retaliation (def: o3) agrees to forgo it. If the high¬ 
wayman robs and kills, he is killed and then left 
crucified for three days. If he wounds or maims 
someone, retaliation is taken against him, though 
it may be waived by those entitled to take it. 


Ua J[j L^i>- J-=» j |j ol5.2 
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ol5.3 (N: The penalty for highway robbery, 
such as mandatory execution, crucifixion, and 
amputating the hand and foot, is cancelled if the 
highwayman repents (A; desists, and gives him¬ 
self up) before he has been apprehended, though 
he is still liable to retaliation (def: o3) by parties 
entitled to it (A: for injuries or deaths he caused to 
victims) and is financially responsible for restoring 
the money he has taken.) 
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0I6.O 


<>16.0 THE PENALTY FOR DRINKING 

k—oi. 6.0 

0 I 6.1 Any beverage that intoxicates when taken 
in large quantities is unlawful both in small and 
large quantities, whether it is wine, (A: fer¬ 
mented) raisin drink, or something else* 

#j £ *1 jJ* J4 ol 6 ,l 

1 j 4. j 1 

tJuj j\ 1 jjaj* c <i.u 

0 16,2 The penalty for drinking is obligatorily 
enforced against anyone who: 

(a) drinks: 

JJU £Jl j-*., Ji 0 Lb ,2 

Ji 

(b) has reached puberty; 


(c) is sane; 


(d) is Muslim; 


l.e) does so voluntarily; 


(f) and knows it is unlawful (A: the restric¬ 
tions mentioned above (o!2.4) about the ignor¬ 
ance of the prohibition of adultery also applying 
here). 


ol 6.3 I he penalty for drinking is to be scourged 
iorty stripes, with hands, sandals, and ends of 
clothes. It may be administered with a whip, but if 
the offender dies, an indemnity (def; o4.4) is due 
(A: from the seourger) for his death. If the caliph 
(def: o25) increases the penalty to eighty stripes, it 
is legally valid, but if the offender dies from the ! 
increase, the caliph must pay an adjusted 
indemnity, such that if he is given forty-one stripes 
and dies, the caliph must pay 1/41 of a full indem¬ 
nity. 
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0 I 6.4 Someone who commits adultery several 
limes (O; or drinks several times, or steals sev¬ 
eral times) before being punished is only 
punished once for each type of crime. 

c^Ay) 1 "^ j-ij 0 16.4 

oly^-1 _L>vi 

ol6.5 The penalty for a crime is not obviated by 
the offender's having repented for it, with the sole 

»—a*- -dJ w_^-j 0 16.5 
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exception of the highwayman, who is not 
penalized at all (dis: a 15.3) if he repents before he 
is caught. 


^ sij j,>u £_i>u JU ^ p 
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ol 6.6 It is not permissible to drink an intoxicant 
under any circumstances, whether for medicine 
(O: or in bread, or to cook meat with it,) or out of 
extreme thirst, with the sole exception of when 
one is choking on a piece of food and there is no 
other means of clearing it from one’s throat save 
by drinking the intoxicant, in which case it is 
obligatory, (O: Sheikh al-Islam (A: Zakariyya 
Ansari) stales, ‘'It may not be used for medicine 
or extreme thirst, though there is no prescribed 
penalty for doing so, even when something 
besides it is available / 5 The prohibition of using it 
for medicine or extreme thirst refers to when it is 
unadmixed, as opposed to when it is compounded 
with something else that renders it completely 
indistinguishable, such that no taste, color, or 
odor of it remains, in which case it is permissible,) 
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NO^AT.COHOI.IC INTOXICANTS 




o l6.7 (Muhammad Shirbim Khatib:) The term 
beverage (dis: 0 I 6 .I) excludes plants, such as 
hashish, which hashish users eat. The two sheikhs 
(A: Rafi'i and Nawawi) report in their section on 
foods the position of Ruyani that eating it is 
unlawful, though no legal penalty is fixed for it 
(Mughni al-muhtaj ila marifa ma'ani alfaz al- 
Minhaj (v73) ,4.187). 

(al-Mawsu'a al-fiqhiyya:) Just as any bever¬ 
age that intoxicates w r hen taken in large quantities 
is also unlawful in smaLI quantities, so too it is 
absolutely unlawful to use anv solid substance 
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detrimental to mind or body which produces lan¬ 
guor or has a narcotic effect, this prohibition 
applying to the amount that is deleterious of it, not 
to the minute, beneficial amounts prescribed to 
treat illnesses, for such substances are not unlaw¬ 
ful in themselves, but unlawful because they are 
deleterious {Niawdu al-ashriba. Tab'a 
tambidiyya li mawduat al-Mawsu'a al-fiqhiyya, 
no. I (y 134), 49). 


eJJij . \ . - »Ji ^r* &jj- y ^LmJl 

J—;L_^» I J , i 4 1 J-& Gl 

y* W U» ] o La j C—-J 
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o!7 0 DISCIPLINARY ACTION (TA‘Z1R) 


017.0 


oil A Someone who commits an act of disobedi¬ 
ence to Allah Most High that entails neither a pre¬ 
scribed legal penalty nor expiation, such as 
bearing false witness, is disciplined to the extent 
the caliph (def: o25) deems appropriate. (O; He 
exercises his own legal reasoning (ijtihad) and 
does what he thinks should he done, whether 
imprisonment and heating, either one separately, 
or mere verbal reprimand. He may not administer 
a more severe degree of punishment than what he 
feels is strictly necessary.) 


aj- ^ Jr* ol7.1 

.it * I ^ 

^—>- ij\-X 

S* o* #I j5 

U J^ 


017.2 Disciplinary action may not reach the 
amount of the least prescribed legal penalty. For 
example, a freeman (O: if scourged) may not 
receive forty stripes. 


W . 4, £il, y, ol7.2 

Ajij—* Xj} 


ol7.3 If the caliph sees fit not to take any discip¬ 
linary action, this is also permissible (O: when it 
concerns a right owed to Allah Most High, for the 
ruler is entrusted with using his own legal reason¬ 
ing. But if it concerns a right owed to a fellow 
human being who has demanded that it be fulfilled 
(A: such as when someone has been cheated) it is 
impermissible to do nothing. I f a person is entitled 
to have another disciplined, but instead forgives 
him, the ruler may nevertheless discipline him). 


'j\£ !ii) j\jr j ol7.3 

j _Nil L-*l 

L-i* . 4^Sy xi j 

. (jj*i jl A*? cp jt ^cJJ 


o\l A (O: A father or grandfather (and on up) is 
entitled to discipline those under his care when 
they commit an act that is unbecoming. And so 
may a mother with her child. A husband is entitled 
to discipline his wife for not giving him his rights 
(def: m5.1). A teacher may discipline a student. 
(A: Spanking a student, for example, is permis¬ 
sible if there is a valid lawful purpose to be served 
thereby, and the student's guardian has given the 
teacher permission.)) 


jl^ ol7.4 

j_j— j! «. i- m ijj . JwLj *^l Ia j_iL_SsT^L 

j-t >-« 'Jh ■ .Sr* £ 

■ («* 


* 
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ol 8 ,(J OATHS (YAMIN) 

(A: An oath is a solemn statement to do or 
retrain from something, or that something is true, 
such that if things turn out otherwise, the swearer 
must make an expiation (def: o 2 CL 2 ).) 

jL^I 0 I 8 .O 

0 I 8 J An oath is only valid from a person (O: 
whether Muslim or non-Muslim) who: 

(a) has reached puberty; 

y L-^JI 0 I 8 .I 

—*) JJW 

.(1>If jt 

(b) is sane; 


(c) makes the oath voluntarily; 


(d) and intends an oath thereby. 


ol8.2 The oath of someone whose tongue runs 
away with him and who unthinkingly swears an 
oath, or someone who intends a particular oath 
but unintentionally sw'ears something else, does 
not count and is an unintentional oath (A: which is 
mentioned in the Holy Koran (n: at 5:89)). 

y J , 3 ;— ol 8,2 

J! 4j1 —* J?~* ^ 

• ^ y f-l 

0 1S. 3 An oath is only valid 1 y effected if sworn by 
a name of Allah Most High, or an attribute of His 
entity (dhat). 

(N; It is offensive to swear an oath by other 
than Allah if one merely intends it as an assevera¬ 
tion of one's statement, though it is unlawful to do 
so if one intends reverence to the thing sworn by.) 

JuJ y V] W: Yj 0 I 8.3 

. y jl JW 4J1 

ijj* oi ^ j : 

< 

. ( <_iL>»j U 

ol8.4 There are some names of Allah Most High 
that are applied to no one but Him, such ns Allah, 
the Ail-merciful, the All-vigilant, and Knower of 
the Unseen. An oath sworn by any of these is valid 
without restriction. 

V U ol8.4 

IgJ ilCJ . 1 _ >y -i L p'Af'J 

. Lilia** 

ol8.5 Other names of Allah mav be condition- 

* 

ally applied to other than Him, such as Lord 
(Rabb) (n: rahh bayt meaning, for example, home 
owner), (he All-compassionate (al-Rahim) (n; 
rahim al-qalh meaning softhearted) , or the 
Omnipotent (al-Qadir) (n; pad it *alayhi meaning 

* 7 ^ **. j \ j;«j ol8.5 

• t *»’"A . . ->^1K l .r-H 
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capable of it; the second term of each of these 
examples indicating that Allah is not meant). An 
oath sworn by such names is validly effected 
unless the swearer specifically intends something 
else. 


0 I 8.6 Other of Allah's names arc applied to 
both Him and His creatures, such as the Living 
(al-Hayy), r he Existent (at-Mawjud), or the Seeing 
(al-Basir). An oath sworn by such names is not 
validly effected unless the swearer specifically 
intends it as an oath. 

0 IS .6 

Lfc . j . 4*1 ij 

ol8.7 An oath sworn by the attributes of Allah 
that arc inapplicable to creatures, such as Allah's 
glory, His exahedness, His endless eternality . or 
the Koran y is validly effected without restriction. 

ls? 7 pi ^ 0 18,7 

JUuj 4 JJ 1 JijUi 

0 I 8.8 An oath sworn by divine attributes that 
arc sometimes used to allude to creatures, such as 
Allah*s knowledge, His power, or His right . is val¬ 
idly effected unless the swearer intends something 
else by them, such as meaning by knowledge the 
things known, by power the things under its sway, 
or by right (n: the) acts of worship (n: that arc His 
right), in which cases an oath has not been validly 
effected. 

j 0 I 8.8 

■ -s 

<J jX ij 4 JJI fil* J j 

pldL Jfj-J jl *£ J <. L 

J j J_LJl aj.x 

ol8.9 An oath is validly effected when a person 
says, “I swear by Allah that...,” or “I’ve sworn by 
Allah that.,./’unless the person merely intends to 
Inform. 

I.; .fbdJU 018.9 

0I8.IO Unless one particularly intends it as an 
oath, an oath is not validly effected when the fol¬ 
lowing expressions are used; “[ will not do such 
and such, by the life of Allah / 1 or resolve by 
Allah / 1 or “by the covenant of Allah / 1 “His 
guarantee/’ “His trust / 1 “His sufficiency/' or “I 
ask you by Allah / 1 or “1 swear by Allah that you 
must do such and such. *' 

* 

0I8.IO 

j\ a 11! fJJL <L)L 

klULll j\ JajI ^ j! }i 

kiui p XL .*i> c_UJ1 il XL 
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o!9.0 EXAMPLES OF BREAKING AND 
NOT BREAKING OATHS 


U ol9.0 


oI9.1 If one swears, "1 will not cat this wheat/’ 
but then makes it into flour or bread (A: and eats 
it), one has not broken one’s oath. 

If one swears, T will not think from this 
river/' but then drinks its water from a jug, one 
has broken one’s oath. 

If one swears, l 'I will not eat meat," but then 
eats fat. kidneys, tripe, liver, heart, spleen, fish, 
or locusts, one has not broken one’s oath. 


L^_. V] jJj ol9.1 
j\S JJ j Cw jJ-Ji 

J-* v [JI ulw ib 

|b \yj> LJLj.} l ^Luy a lia>l 

, 1 * ■ > ~ al 
{vU*a* ^ V 


J-S\ vji.U 

1-LS" jl Li^5" U>W> J^Tl> Uj>J 

ji [ji 4_jfi y VLwu? \ _Ji 


j 



j f. . . -C&, w (- 

J 6jLp l j' 


:i .. •. ■>.' »< 

^ a_a! V j! 


Vi <J 

s.l 


iij<3ol9.2 

j*j ** v jl - jiii ji Ji a ^\y iis"i v jl k jij'yj v Ji. vi 

^ 5yJ V| V^ 1 ^ Ji - u Uii J-Sj* £<jJ V Jf V Ji £j>it V Ji 

■ [jr-j ^9 f. ^Lj U5TI V jt . ^ : L*aj ^1 iL yjil V JI . 1 *JlL 


4^jJ j\j}\ jJJ Vjl o 19.3 

Jj ji jl L^li 

► t * .. 

. w U*U Jj i-iL 


o)9 3 If one swears. "\ will not enter the house " 
but then does so abscntmindcdly, in ignorance of 
its being the house, under compulsion, or by being 
carried in. then one's oath is not broken and is still 
in effect. 


jl . V* jlj • C ■ ; ■ > • -Laj ^y <Alj! jl ^ <LTU Ijli- i-lA ji] 019.4 

-* V |«J JxJ ^*-1 i-ij \ jljJl ««L» V 

^ a;l y J yj ^ j' - ^ I 4 J yj ;1^3l aJj» V jl 4 ^j 

b>"^l V jl . ■ ji' OjLrf» ji l^>-jU- ^y 

• ^ v Jl ££*•> (b 


019.5 When a person swearing an oath about 
something (O; in the future, affirming or denying 
that it will occur) includes the expression in ska’ 
Allah ("if Allah wills ') before finishing the oath, 
then the oath is not broken in any event if he 
thereby intends to provide for exceptions. But if 
he merely says it out of habit, not intending to 
make an exception to his oath, or if he says it after 
having finished swearing the oath, then the excep¬ 
tion is not valid (O: because when an oath has 


JU JaJ b- Jib 019.5 
*ii j| ju* (Lt j\ jtf eui j->^.«) 

i jLSij j‘i h Jl .«.> fill 

j* 5-e‘> J-A Vi 

<»t-J ^ jb ’ 

tj* 

p j-Jl cy i-i i 

a_rj j9) ..^..-Vi ^ .At 
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o2Q.O 


been completed, its efficacy is established and not 
.eradicate by a statement of exception). 




* 


o20.0 THE EXPIATION FOR A 
BROKEN OATH 


jy^Jle^US’ o2U.O 


o20.1 An expiation is obligatory for someone 
who swears and breaks ail oath. If the swearer is 
entitled to expiate by the expenditure of property 
(deft o 2 U. 2 { 1-3)). it is permissible for him to do so 
before or after breaking the oath. But if it consists 
of fasting, then he may only do so after breaking 
the oath. 


bj old. 1 

JJ jl>- _JUL *}J&j 

* i ^ * i . 

'/y> r p-J jlS - jl j . o-L-j j 

TjU^J 


o20.2 The expiation consists of (N: a choice of 
any) one of the following: 

(1) to free a sound Muslim slave; 

(2) to feed ten people who are (N: poor or) 
»hou of money (def: I 18 . 8 -I)) each 0.51 liters of 
grain (O: though it is not a condition that it be 
grain, but rather the type of food payable for the 
zakat of Eid aMTtr (del: h7.6), even if not grain 
(A: and the Hanafi school permits giving its value 
in money)); 


fJ £ LJj o 20.2 

- 

U J* j-aj) L?- 


j*] (V' |J 

^, I , • *, » ,1 

C j» ^ <JLs- L<kj 


V V,—(jtjVl j-*>) b> 





. L^J>- 


(3) or to provide clothing of any kind for ten 
such persons, even if it consists of a wraparound or 
clothing previously washed, though not if ragged. 


fU* -k>! j* '_fy* j^> 

j-iuVij . r ci 

> 

. *i jifi 


If one is unable to do any of the above, one 
must fast for three days. It is belter to fast them 
consecutively, though permissible to do so non- 
consecutively. 


ai J l. fUSalL f&L J 


J*J ■ Ji '-vdl ^ OJj JUJL y o2().3 


[j^\ 


o20.4 (O: Someone eligible to receive zakat 
funds or expiations because of being poor (def: 


^ jU jtf o20.4 
^ ^—Jij 
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ho.8) or short of money (def: h8, i l) may expiate 
broken oaths by fasting.) 


. ji&j jl aJL3 


* 


o21.() THE JUDCtESHJP 


ftUiSJi o21.(J 


o2Ll lo undertake the Islamic judgeship is a 
communal obligation (def: c3.2) (O: for those 
capable of performing it in a particular area)* If 
only one competent person exists who can per¬ 
form it, then it is personally obligatory for him to 
do so. If he refuses, he is compelled to accept (O: 
though he is only obliged to accept the judgeship 
when it is in his own home area, not when it is 
elsewhere, for this would he like a punishment, 
involving as it does wholly leaving one’s home). 
Such an individual person may not take a salary 
for it—(N: because in respect to him it has become 
personally obligatory, and it is not permissible to 
take a wage for something personally obligatory, 
as opposed to something that is a communal obli¬ 
gation (A: for which accepting a wage is permis¬ 
sible))—unless he is needy (O: in which case the 
Muslim common fund gives him enough to cover 
his expenses and those of his dependents, without 
wastefulness or penury. But if he agrees to judge 
without being paid (N: i.e. in expectation of the 
reward from Allah), it is better for him). 


A b 

^^* LjwJl Aj'Vjj 02 l . 1 
J y ' £) j 4} j*- 

^3 p Oli . (( f-jjy 

jm JU-i j 

Vi j J __-3JL 

V uJ w^iJuJ jV 4iLyL 

~ J jj w y* 

j -cV : £) L >) } a_i p 

iJ* jj—y. » 

Sfl (aAaSUi j 

JloJ^ <1 j jl 

jj* <]Lfc la 

: £) V—^1j * 

. (dll 4 p^J LlvJ>-l 


o2l.2 It is permissible to have two 01 more 
judges in the same town. 


>ti o21.2 


o21.3 It is not valid for anyone besides the caliph 
(def: o25) or his representative to appoint some¬ 
one as judge. 


ii fU'iM ill ^ x> 02 1.3 

# * 


o21.4 It is permissible for two parties to select a 
third party to judge between them if he is compe¬ 
tent for the judgeship (def: o22.1) (O: provided 
the case does not concern Allah's prescribed 
penalties, (A: and they may select such a person) 
even when a judge exists). It is obligatory for them 


jjj o2l%4 

->>*»■ jj- J> > ji>- ^LjalU wiJaj 

(w^ 
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o22.0 


to accept his decision on their case, though if 
either litigant withdraws his nomination before 
the third party gives his judgement, the latter may 
not judge. 


. a 9 r 

^ ^1) ■*_—* £-*-j >ji l >£i 


* 


022,0 THE JUDGE AND THE COURT 


^LJUI bjjJ, O22.0 


o22.1 The necessary qualifications for being an 
Islamic judge (qadi) are; 

(a) to be a male freeman; 

(b) to have full capacity for moral answera- 
biliiy (taklif, def: c8.1); 

(c) to be upright (o24.4); 


^ o22,1 

tJl J_*Jlj >. g-lCdij <«_i 

^ 3L-fr^1 

03_J—ll L 

; Jij ji^L_£>-l 4_ >j 

. a^ 


{d) to possess knowledge (O: of the rulings 
of Sacred Law, meaning by way of personal legal 
reasoning (ijtihad) {A: from primary texts), not 
merely by following a particular qualified scholar 
(taqlid)fA; i.e. if he follows qualified scholarship, 
he must know and agree with how the rulings are 
derived, not merely report them). Being qualified 
to perform legal reasoning (ijtihad) requires 
knowledge of the rules and principles of the 
Koran, the sunnu (A: in this context meaning the 
hadith, not the sunna as opposed to ihe obligat¬ 
ory), (N; as well as knowledge of scholarly con¬ 
sensus (ijma\ def; b7)), and analogy (def: III 
below), together with knowing the types of each 
of these. (A: The knowledge of each “type" below 
implies familiarity with subtypes and kinds, but 
the commentator has deemed the mention of the 
category as a whole sufficient to give readers a 
general idea.) 


(I) The types of Koranic rules include, for ex¬ 
ample: 

(1) those Camm) of general applicability to 
different types of legal rulings; 
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(2) those (khass) applicable to only one par¬ 
ticular ruling or type of ruling; 

(3) those (mujmal) which require details and 
explanation in order to be properly understood; 


i. jikJij «. , J — «- > ■» > b 

. A ' l I i M d^ 


(4) those (mubayyan) which are plain with¬ 
out added details; 


(5j those (mutlaq) applicable without 
restriction; 


(6) those (niuqayyad) which have restric¬ 
tions; 


(7) those (nass) which unequivocally decide 
a particular legal question; 


(S) those (zahir) with a probable legal signifi¬ 
cation. but which may also bear an alternative 
interpretation; 

(9) those (nasikhj which supersede previ¬ 
ously revealed Koranic verses; 

(10) and those imansukh) which are super¬ 
seded by later verses. 


(IT) The types of sunn a (A: i.e. hadith) include; 

(1) hadiths (mutawatir) related by whole 
groups oi individuals from whole groups, in mul 
tiple contiguous channels of transmission leading 
back to the Prophet himself (Allah bless him and 
give him peace), such that the sheer number of 
separate channels at each stage of transmission is 
too many for it to be possible for all to have com 
spired to fabricate the hadith ( A: which is thereby 
obligatory to believe in, and denial of which is 
unbelief (kufr)); 

(2) hadiths (ahad) related by fewer than the 
above-mentioned group at one or more stages of 
the transmission, though traced through contigu¬ 
ous successive narrators back to the Prophet 
(Allah bless him and give him peace), (n: If a 
hadith is transmitted through just one individual 
at any point in the history of its transmission, the 
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hadith is termed wjgu/ar (gharib). If it is transmit¬ 
ted through just two people at any stage of its 
transmission, it is termed rare (aziz). It its chan¬ 
nels of transmission come through only three 
people at any point of its history, it is termed well- 
known (mashhur), These designations do not 
directly influence the authenticity rating of the 
hadith T since a singular hadith, for example, might 
be rigorously authenticated (suhih). well authenti¬ 
cated (hasan) (N: hadiths of both types being 
obligatory for a Muslim to believe in, though 
someone who denies them is merely considered 
corrupt (fasiq), not an unbeliever (kafir)), or not 
well authenticated (da‘if), depending on the relia¬ 
bility ratings of the narrators and other factors 
weighed and judged by hadith specialists); 


*■ - e —Jlj ; W L— 

•b jdi tJt —>-j v j* bfcdb 1 d_b 

{ CJUJl | ^ *)L J—aJji jP~ 


(3) and other kinds, (n: Yusuf Ardabili men¬ 
tions the following in his list of qualifications for 
performing legal reasoning (ijtihad):) 

(4) hadiths (mursal) from one of those 
(tabi'i) who had personally met (N: not only met, 
but actually studied under) one or more of the 
prophetic Companions (Sahaba) but not the 
Prophet himself (Allah bless him and give him 
peace) {n: hadiths reported in the form, ‘The 
Prophet said [or did] such and such, " without 
mentioning the Companion who related it directly 
from the Prophet); 

(5) hadiths (musnad) related through a con¬ 
tiguous series of transmitters back to the Prophet 
(Allah bless him and give him peace); 

(b) hadiths (muttasi!) related through a con¬ 
tiguous series of transmitters (n: either from the 
Prophet (Allah bless him and give him peace), 
such a hadith being termed ascribed (tnarfu 1 ), or 
else only from one of the Companions, such a 
hadith being termed arrested (mawquf)); 

(7) hadiths (munqatab related through a 
chain of transmitters of w hom one is unknown fn: 
though if two or more are unknow n, it is not consi¬ 
dered merely incantiguaus (munqata 4 ), but rather 
problematic (mu‘dal)); 

(8) the positive and negative personal factors 
(jarh wa ta'dil) determining the reliability ratings 
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of the individual narrators of a hadith’s channel of 


- C-a # -LjL^waJl 


iransmission; 


j JU^V v^US 1 JA J-flJ] 


(9) the positions held by the most learned of 
ihe Companions (Sahaba) on legal questions, and 
those of the scholars who came after them; 

(10) and on which of these positions there is 
scholarly consensus (del: b7), and which are dif¬ 
fered upon (Kitab al-anwar lia'malal-abrarfifiqh 
al-lmam al - Shaft i (yll), 2,391). 


.[T\\ i T 

^ ^ ^ ^J\ JU Jl j-*{ 
r ^Uiai! ti^l t_>l> ^ 


(n: The English glosses and remarks on the 
meanings of the above hadith terminology are 
from notes taken by the translator at a lesson with 
hadith specialist Sheikh StnTayb Arna'ut.) 


(II!) Types of analogical reasoning (qiyas) 
include; 

(1) making an a fortiori analogy between acts 
p and q, where if p takes a ruling, q is even likelier 
to take the same ruling. For example, if saying 
vv Uff! ' to one’s parents is unlawful (n : as at Koran 
17;23). one may analogically infer that beating 
them must also be unlawful; 

(2) making an analogy between acts p and q, 
where if p takes a ruling, one may infer that q is 
equally likely to take the same ruling. For ex¬ 
ample, if it is unlawful to wrongfully consume an 
orphan's property, then it must also be unlawful to 
destroy his property by burning it up; 

(3) and making an analogy between acts p 
and q, where if p takes a ruling, one may infer that 
it is likely, though less certain, that q takes the 
same ruling (A: because of a common feature in 
the two acts which functions as the basis ("ilia) for 
the analogy). For example, if usurious gain (riba) 
is unlawful in selling wheat (dis: k3.l), then it is 
also unlawful in selling apples, the basis for the 
analogy being that both are food* 


The meaning of knowledge of the above mat¬ 
ters is (A: for a judge) to know part of what is con¬ 
nected with the Koran, sunna (A: i.e. hadith), and 
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analogy, not complete knowledge of The Book of 
Allah, total familiarity with the rules of thesunna, 
or comprehensive mastery of the rules of analogi¬ 
cal reasoning, hut rather that which is pertinent to 
giving judgements in court (A: though a n absolute 
expert in Islamic legal reasoning (mujtahid mul- 
Jaq) such as Abu Hanifa, Malik. Shafri, or 
Ahmad, is obliged to know what relates to every 
subject matter in Sacred Law). He must know the 
reliability ratings of hadith narrators in strength 
and weakness. When two primary texts seem to 
contend, he gives precedence to: 

(1) those of particular applicability (khass) 
over those of general applicability (amm); 

(2) those that take restrictions (muqayyad) 
over those that do not (mullaq); 

(3) those which unequivocally settle a par¬ 
ticular question (nass) over those of merely prob¬ 
abilistic legal significance (zahir); 

(4) those which are literal (muhkam) over 
those which are figurative (mutashabih); 

(5) and those which supersede previous rul¬ 
ings, those w'ith a contiguous channel of transmis¬ 
sion, and those with a well-authenticated channel 
ot transmission, over their respective opposites. 

He must also have knowledge of the Arabic 
language, its lexicon, grammar, word morphol¬ 
ogy. and rhetoric. 

He must likewise know the positions of the 
scholars of Sacred Law regarding their consensus 
and differences, and not contradict their consen¬ 
sus (A: which is unlaw ful (dis: b7,2)) with his own 
reasoning. 

If no one possesses the above-mentioned 
qualifications, and a strong ruler appoints an unfit 
Muslim to the bench, such as someone who is 
immoral, or who (A: is incapable of independent 
legal reasoning (ijtihad) and) merely follows 
other qualified scholars (laqlid), or a child, or a 
woman, then the appointee’s decisions are 
implemented because of necessity, so as not to vi¬ 
tiate people's concerns and interests (A; and this 
is what exists in our day, when the conditions for 


dJl k_'Lj 5 j-ju* ^ 

5 _:_ 

-1/ . «A v'a^Slj ^ 

ilj Jb* ,'y» 

•Ldl : j^> y sL_jOh 

J *UaJl ^ Ju- -CiJb 

bI«jJ ^_/yjf jl_) <i j-ru* 

i 


U-Iw* ji C'LkL* j ^.LJl 
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an Islamic judge are seldom met with)); 

(c) sound hearing; 

Jlj {j-tll 

s~* u a^aoJl |*Jj) 

(f) sound eyesight; 


(g) and the faculty of speech. 


(0: The author did not mention the necessary 
condition of being a Muslim, evidently feeling that 
uprightness ((c) above) was sufficient to imply it.) 


o 22,2 h is recommended that the judge be stern 
without harshness, and flexible without weakness 
(O: so the litigants do not despise or disdain him, 
for otherwise, people entitled to rights would not 
be able to obtain them). 

% UjLi it o 22,2 

y* i—s_Lic, 

jur lijj 

o22,3 If the judge needs to appoint another per¬ 
son to handle a part of his caseload because it is 
too heavy for him, then he may assign someone to 
deal with the extra cases if the person himself is 
qualified to be a judge. If the judge does not need 
to, he may not appoint such a person without spe¬ 
cial permission (A: from the regional ruler). 

jjj o22,3 

(oLSUljj JL.W'i ('jjuu} 

.,, *’*■•*.*, *.*«-«- .. .■ * •» 

. 2 oi>; ji 'ij 

o22.4 If the judge needs a court secretary, he 
must be Muslim, upright (def: o24.4), sane, and 
learned (O: meaning familiar with writing up 
plaintiffs' cases, recording what is done in each 
case and the judge's decisions, and must be able to 
distinguish between writing it correctly and incor¬ 
rectly, The above four conditions are obligatory, 
there only remaining to be mentioned that the sec¬ 
retary must be male and free). 

o22.4 

ViU> Si-U- Uw-* 

fi m > 

LijU O_ 8 _£o jl L 4 -JJ 

L* ow ^JUJ *--♦£»- j 

Aj ^ Am jtJl i jA * ■-C 1 

\/2 ^ j* 

-Os* 

022.5 The judge should not have a doorkeeper 
(O: if there is no crowd), though if he needs one, 
the doorkeeper must be sane, reliable, and 
un bribable. 

i j£-> Lj^-L>- JLjkij 'ij o22.5 

jQa'g' li 2 -l jli (*-+*-j ^ 

* 

. Sj* IjLju 

o22.6 When not in the area of his jurisdiction, 
the judge may not give legal decisions, appoint 
others, or hear evidence (O: or claims). 

Jj* Vj o 22,6 

7*- ^ Vj J<) \j 

. idki- ^ 1 ! . <iUp 
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The Judge and the Court 


o22.7 


o22.7 He may not accept gifts except from some¬ 
one who customarily gave him gifts before he 
became judge, who is not a plaintiff, and whose 
gifts are not more lavish than those given before 
the judge’s appointment. (O: The same is true for 
entertaining the judge as a guest, as well as lending 
articles to him which are of rentable value, such as 
lending him lodgings.) It is better for a judge not 
to accept any gifts. (O; And w henever gifts are not 
lawful to accept, he does not legally own them but 
must Teturn them.) 


% o22.7 

J * 6 * 4 


>JlA 'j Jlaj IfLi 
;otf ul wj \S oj A-* jLaJIj 





. (Uij -Jf jAfrJl 


o22.8 A judge may not decide cases involving his 
son (O: son's son, and on down) or his father (O: 
father’s father, and on up, or cases involving his 
partner in a shared enterprise). 


( JA-. Ojj) cjjy jj£;_ Vj o22.8 

X>) Xri <** J) H—M 
^Jl a£o ^ 


o22.9 He should not decide cases when angry, 
hungry', thirsty, overwrought, exultant, ill, tired, 
flatulent, annoyed, or when the weather is irritat¬ 
ingly hot or cold (O; it being offensive for a judge 
to decide a case in any state that affects his tem¬ 
perament for the worse), though if he does, his 
decision is implemented. 


X,Sl022.9 
jU -ji Vj C- L - k * "Vj vJb- 

V j o\ - ^ ^ 

*ri J £*>■ Xj 

[ <51 d fS') ^ Jki; U £j»L_>dt 
*-y~* J* ^ Abaill ^LiJJ ijS* 
. iij b 


o22.10 The judge should not sit in a mosque to 
decide cases (O: lest voices be raised therein, and 
because he might need to bring in the insane, chil¬ 
dren, a woman in her period, or non-Muslims; for 
which reasons sitting in a mosque to decide cases 
is offensive). But if his sitting in the mosque (O: in 
prayer, spiritual retreat (i k tikaf), or awaiting 
group prayer) happens to coincide with the com¬ 
ing of two litigants, then he may judge between 
them (O: without it being offensive). 


....» It ^ o 22 . 1 G 

d Uj— rf») 

jL&hj < -# b- Chits' 

J—J 1 J 

% > • •* 

a-J <-«-^b- jb . (t,j j£* 

j —la~lj wiL_£iplj 


o22.11 The judge should sit with tranquility and 
gravity (O: as it creates greater respect for him 
and makes it likelier that he will be obeyed). He 
should have witnesses present and scholars of 
jurisprudence to consult with on points of diffi¬ 
culty. If a case is not clear, he should postpone giv¬ 
ing a decision on it. He may not merely imitate 
another's decision on a case (A: but must be cap¬ 
able of expert legal reasoning (ijtihad) himself). 


o 22 .ll 

j+*tj ■ (4^*m j»*i 

. , •':* >. ** e *, • * 

fO • olj 
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Justice 


o22,12 The judge handles the cases on a first - 
come'first-served basis, one case per turn. If two 
arrive at the same time, they draw lots to see 
whose case will be heard first. 

The judge {O: obligatorily) treats two liti¬ 
gants impartially, seating both in places of equal 
honor, attending to each, and so forth, unless one 
is a non-Muslim, in which case he gives the Mus- 
Jim a better seat. He may not treat either litigant 
rudely, nor prompt one (O: as to how to state his 
case). 


^j *7*1 lu t i o22.12 

a 

. J*4» < 


• if* WV 

J Oijrj —*j 

ilSllciJJL-Pshj 

I f J4-S j y-^> 

'ij Jk-Lj-I . ^*L**«J 1 

>'U> 


o22.13 The judge may intercede wdth one of them 
on behalf of the other (O; meaning to ask the two 
parties to settle their differences, which is what a 
judge’s “intercession” is. It does not take place 
until after the truth has been established, which 
obviates his unfairly inclining to either one) and 
he may also pay one litigant what the other owes 
him. 


jjl 4 a^J> ^)j) it [jy o22,13 

1_xlk^l J-i ^ r- / J ^ w-^Liib j 1 ! 

^ ^ 1 -L*J 

Jj-Sv 

9 + f p •! . i 

. 4/>y) U ^ ( -Jl 


o22,14 (N: When assigned to a new jurisdiction,) 
the judge first looks into the cases of the impris¬ 
oned, then orphans, and then of lost and found 
items. 


■■k- ip ; J ji ^ Ia;<_* o22.14 

jA J* 4_Jy 

- dwU! pi ^ |J 


* 


o23.0 COURT CLAIMS 


I J j yjs>\ o23.D 


o23.1 If a plaintiff makes a claim that is not true, 
the judge considers it as if he had not heard it (O: 
and need not ask the defendant about it). 

When a claim is true, the judge asks the 
defendant, “What do you say?’’ If the defendant 
admits the claim is true, the judge does not give a 
decision on the case (A; there being no need to) 
unless the plaintiff asks him to. But if the defen¬ 
dant denies the claim, then if the plaintiff has no 
proof, the defendant’s word is accepted if he 
swears an oath co that effect. (O: This is when the 
claim does not involve blood (A: i.c, retaliation 
{def; o3) or indemnity (o4)), If u docs, then if 
there is obscurity in the matter, the plaintiffs 


[r* Ii| o23.1 

v'y. W * "* 1 /»J y i ^* » ' 1 

i, ^4^ 

■(•J* 

u jjj 

s- 4 i* j S/1 4U it- {£j*u pi yM 

■ 

4 '-*J jjj ^-SJl lij J 

A* ^ j kJ f-vJl 
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Court Claims 


o23.2 


word is accepted (N: provided fifty separate oaths 

are sworn bv and distributed over all those enti- 

* 

tied to take retaliation),) The judge does not have 
the defendant swear an oath unless the plaintiff 
requests it. If the defendant refuses to swear, then 
the judge has the plaintiff swear (A; that his claim 
is true), and when he docs, he is entitled (O: to 
whal he has claimed) (A: from the defendant). 
But if the plaintiff also refuses to swear, the judge 
dismisses both of them (O: from his presence). If 
the defendant is silent (O: not responding to the 
claim against him) then the judge should say, 
“Would that you would answer, for unless you do, 
HI give the plaintiff the opportunity to swear an 
oath/* If the defendant does not, then the plaintiff 
may swear an oath, and if he does, he is entitled to 
his claim. 


—d>- £» : J J Jj a fli 

■ ((f■^ J* %jy 

^ J* & 

• («? 

*L> ,(*-v j* 

'ilj A**’ 0] : i) jii> ( 

4-»J ^ jp. 

i '«- , . 

• '~*+**i* ^-UJI 


o23.2 If the judge knows the truth of the claim 
{O: against the defendant), and it concerns one of 
the prescribed penalties of Allah Most High, 
meaning for fornication, theft, rebellion, or drink¬ 
ing, then he may not sentence the defendant on 
that basis alone (O: on the basis of his knowledge 
of one of the above crimes. It is related of Abu 
Bakr Siddiq (Allah be well pleased with him) that 
he said. 

“Were I to see someone who deserved a pre¬ 
scribed legal penalty, 1 would not punish him 
unless two witnesses attested to his deserving it in 
front of me.”) 


otf JIj o23.2 
J J+) >df 

*-> j —Jlj y^j JL_»u till ijJe* 

/A y) j? 

*■-J • Jli l A*P djl 1 ■-^ 

a+A l J L> - -c*- A* *^ j r j 

. <u f$o- iijj * j-;* 01* 01 j (»0bL>Li 
* * ’ ■■■■.»■ 01 *>) 

bL-p^I U CJL _.U d jl w «i1p : J T ; * 


But when the judge knows the truth about 
something other than prescribed legal penalties, 
he must judge accordingly (O: the necessary con¬ 
dition for which is that he plainly state that he 
knows, such as by saying, ‘T know what he claims 
against you to be true, and have judged you 
according to my knowledge”). 


o23.3 When the judge does not know the lan¬ 
guage of the litigants, then he refers to upright 
(def; o24.4) persons familiar with it, provided 
they are a number (O: two or more) sufficient to 
substantiate the claim (def: o24,7-10). 


p-<4pji oi—J Oj-a* bi^ o23.3 

/ ^ p , 

. dJJi r^i\) bJjp- 
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o23,4 If a judge gives a decision on a case but 
then learns of an unequivocal text relating to it (O: 
from the Koran or mutawatir hadith (def: 
o 22 . 1 (d(II)))), a consensus of scholars, or an a 
fortiori analogy (o 22 . 1 (d(HI))), that controverts 
his decision, then he reverses it.. 

i piu i ij j o23.4 

f i —i_Ji y ja) 

■ *■ AAj oSU- ^Liil 

o23.5 A court claim is not valid except from a 
plaintiff possessing full right to deal with his own 
property. 

^ ■Vj 'l } 023.5 

. i_5 jJU M 

o23.6 h is not valid to litigate over something 
that is not determinately known (def: k 2 . 1 (e)), 
though some exceptions to this exist, such as 
claiming a bequest. 

If the plaintiff is claiming a financial obliga¬ 
tion (dayn), he must mention its type, amount, 
and description. 

If he is claiming some particular article ('ayn) 
(O: such as a house), he must identify it. If he is 
unable to (O: as when the article is portable, and 
out of town), then he must describe it ((): with a 
description that would be valid for buying in 
advance (def: k9.2(d,g))). 

o23.b 
^ S/i 

- l 

*31* jl) 

.(pJUi 

t>23.7 If a defendant denies a claim against him 
(A: and the plaintiff has no proof).then his denial 
is accepted (A: provided he swears on oath), as 
also when he says, “I owe him nothing/' 

L jl jl* o23.7 

"'i : >—4j— 7 ^. a al—co 1 ! 

o23.8 If the claim is for a particular article that is 
currently in the possession of one of the litigants, 
then the word of the person who has it is accepted 
when he swears an oath that it is his. If the article 
is in the possession of bath litigants (O: together, 
and there is no proof as to whose it is; or when it 
is in the possession of neither, such as when a third 
party has it), then each swears an oath (O: that it 
does not belong to the other) and half the article is 
given to each of them. 

x ,J v ^ sju o23.8 

Jy ^ ! ) *-!*» 

< , c 

U») {+AJu y CjIS" JU , (fl-Lw 

y& ljL ju y jl 

J JS k-iU ^ ) LiU (CJC JL y 

^y^Js-Ly^ 

o23.9 When another person owes one some¬ 
thing, but denies it, then one may take it from his 
property without his leave (O: whether one has 

o23.9 

> 
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Witnessing and Testifying o24.0 


proof of it or not). But if the person acknowledges 
that he owes it to one, one may not simply take it 
from him (O: because a debtor may pay back a 
debt from whatever part of his property he 
wishes), 

* 

j*) dtf jji . (i i-Lj JpJ! CLJ.L 

o24,U WITNESSING AND TESTIFYING 

o24.0 

o24.i It is a communal obligation (def. c3.2) to 
both witness (A: i.c. observe) legal events and to 
testily to having witnessed them. If there is only 
one person to do so, then u is personally obliga¬ 
tory upon him, in which case he may not accept 
payment for it, though if it is not personally 
obligatory, he may accept a fee. 

. lijlilj L^1h».>C> o24. i 

jyy ^ |CJ 

« ► »---•* , * t ■; it *« 

*15 *i>L 

M\ 

o24.2 Legal testimony is only acceptable from a 
witness who: 

(a) is free; 

(b) is fully legally responsible (inukallaf, def: 
c8A) (0: as testimony is not accepted from a child 
or insane person, even when the child's testimony 
regards injuries among children that occurred at 
play); 

o24.2 

^ jJ J 

^ j-t 

j\>) 2 JLj01 (wJUl 

d yil ai 

y>U» (*> g J) ^ill 

3^ ^ t+sj-' dij) Fa 

!*■■■■* ^ dLi^l 

. (c) is able to speak; 


(d) h mentally awake; 


(e) is religious (0: meaning upright (o24.4) 
(A: and Muslim), for Allah Most High says. 


"Let those of rectitude among you testify” 
(Koran 65:2), 


and unbelief is the vilest form of corruption, as 
goes without saying); 


(f) and w r ho is outwardly respectable (0: 
respectability (rnuru'a) meaning to have the posi¬ 
tive traits which one s peers possess in one's par- 
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o24.3 


Justice 


ticular time and place. Sheikh at-Islam (A: 
Zakariyya Ansari) says, “Respectability is re¬ 
fraining from conduct that is unseemly according 
to standards commonly acknowledged among 
those who observe the precepts and rules of the 
Sacred Law.‘ : It is according to standards com¬ 
monly acknowledged (def: f4,5) because there are 
no absolute standards for it, but rather it varies 
with different persons, conditions, and places. 
Such things as eating and drinking (A: in the 
marketplace) or wearing nothing on one’s head 
may vitiate it (A: though the latter is of no con¬ 
sequence in our times), as may a religious schol¬ 
ars wearing a robe or cap in places where it is not 
customary for him to do so). 

The testimony of an absentminded person 
(O: meaning someone who often makes mistakes 
and forgets) is not acceptable (O: because he is 
unreliable). 


o24,3 Nor is testimony acceptable from some¬ 
one who: 

(1) has committed an enormity (O: meaning 
something severely threatened against in an 
unequivocal text from the Koran or hadith (dis: 
book p) (N: though if someone whocommits such 
an act then repents (def: p77) and is felt to be sin¬ 
cere in this, he regains his legal uprightness and his 
testimony is accepted, provided he is tested after 
his repentance long enough to believe in its 
genuineness); 

(2) persists in a lesser sin (O: because it then 
becomes an enormity, as opposed to when one 
does not persist therein, A lesser sin is one that has 
not been severely threatened against in an 
unequivocal text); 

(3) or is without respectability (del. 
024.2(f)), such as a street-sweeper, bathhouse 
attendant, and the like. 

(A: A legally corrupt or immoral person 
(fasiq) is someone guilty of (1) or (2) above.) 


I w 

o'SLtf.L 

■— ‘ i yA? j-ri 

^ jI£«m *Li < _ r J> 

jf 4 

P y ys) , S*~ yt ^ 


-U j* y, o24.3 

j_*j l 4J ij j u ^ ij-gStoj) 

j] ^^4 

-cJl-Ctfr fcLoU- v 

-Xaj 1?jJj’ *■ ~'i ^x 

kP y Pt 

bj-j-SnJl 2 J vh L > 

2v, l +Js- \a[ l* 

4 2 ‘^j^j 
.dJJi 
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Witnessing and Testifying 


o24.4 


ci24.4 (A: Normal uprightness (‘adala) for purposes other than giving testimony 
in court means that one avoids (1) and (2) above, while (3) concerns court tes¬ 
timony alone (N: i.e. uprightness for testimony in court means a person is none of 
the above).) j 


o24.5 The testimony of a blind person is 
accepted about events witnessed before he 
became blind, though not events witnessed after, 
unless they are public events that are discussed 
among people, or when someone says something 
the Wind person hears (O: such as a divorce, for 
example), and he takes the speaker by the hand 
and conducts him to the judge and testifies as to 
what he has said. 


UJj-gfyLt o24,5 

W Vj - J-4 

csl jUi 2 k i y V) 

, *] 14 a Jli Uj J] 


o24,6 The testimony of any of the following is 
unacceptable: 

(1) a person testifying lor his son (O; son s 
son, and on down) or his father ((): father's 
father, and on up); 

(2) a person w ho stands to benefit (O: by his 
own testimony); 


i Lu+Ji LJ; Vj o24,6 

<“** o[yy (J*-* 4Jj> 

* ; r . , . * 

*<1 j Ia4« ( *j >aL 

jJ-dl Yj 1 j jJy £—*X .y» 

J* Vj . jx* J* 

. ■ 4 -- 6 J . Ui 

• * . ** 


(3) a person who stands to avoid loss to him¬ 
self through his testimony; 


(4) a person testifying about his enemy; 

(5) or a person testifying about his own act. 


o24.7 The testimony of the following is legally 
acceptable when it concerns cases involving prop¬ 
erty. or transactions dealing with property, such 
as sales: 

(1) two men; 

(2) two women and a man; 

(3) or a male witness together with the oath 
of the plaintiff. 

o24.8 If testimony does not concern property. J JL-Ji L-y 024.8 

c L_£Jtf 


such as a marriage or prescribed legal penalties. 


V] 'J. ,.Al ijJ,_ 


L*j JUi ^ o24.7 
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then only two male witnesses may testify {A: 
though the Hanafi school holds that two women 


. <JI A* Li 


and a man may testify for marriage). 


o24.9 If testimony concerns fornication or 
sodomy. th«n it requires four male witnesses (O: 
who testify, in the case of fornication, that they 
have seen the offender insert the head of his penis 
into her vagina). 


j J <>24,9 

'ii [*■■.. «. + j * jL-jij] 


o24.10 If testimony concerns things which men do 
not typically see (O: but women do), such as 
childbirth, then it is sufficient to have two male 
witnesses, a man and two women, or four women. 


«--U ^ L- 4 J 024.10 

- y w k-j j 1 


* 


o25.0 THE CALIPHATE | o25.0 

(n: This section has been added here by the translator because the caliphate 
is both obligatory in itself and the necessary precondition foi hundreds of rulings 
(books k through o) established bv Allah Most High to govern and guide Islamic 
community life. What follows has been edited from al-Ahknm al-sultaniyya wa al- 
wilayal al-dimyya by Imam Abul Hasan Mawardi, together with three principal 
commentaries on Imam NawawTs Minhajal-tohbin, extracts from which are indi¬ 
cated by parentheses and the initial of the commentator, I bn Hajar Haytami (H;). 
Muhammad Shirbini Khatib (K:), or ' Abd al-Hamid Sharwani (S:).) 


THE OBLIGATORY CHARACTER Of 
THE CAUPHATE 




o25.1 (Mawardi:) The reason the office of su¬ 
preme leadership has been established in Sacred 
Law is to fulfill the calipha! successorship to 
prophethood in preserving the religion and man 
aging this-worldly affairs. The investiture of 
someone from the Islamic Community (Umma) 
able to fulfill the duties of the caliphate is obligat¬ 
ory by scholarly consensus (def: b7), though 
scholars differ as to whether its obligatory charac¬ 
ter is established through reason or through 
Revealed Law. Some say that it is obligatory by 
human reason, because of the agreement of 
rational individuals to have a leader to prevent 


—*_Jl) o25.1 

^jJl j>- Jp 3 ^-dl Ls-i-Joy> 

^ If* fjAi Iajafj , LJjJi ^ a ^ .j 

ff* ^ jJj] jjl—*r^k -ON 

J* j 
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o25.2 


them from wronging one another and to come be¬ 
tween them when conflict and arguments arise. 
Without authorities, there would be a chaos of 
neglected people and a disorderly mob. Others 
hold that it is obligatory' not through reason, but 
rather through Sacred Law, for the caliph per¬ 
forms functions that human reason might not 
otherwise deem ethically imperative, and which 
are not entailed hy reason alone, for reason 
merely requires that rational beings refrain from 
reciprocal oppression and strife, such that each 
individual conform with the demands of fairness 
in behaving towards others with justice and social 
cohesion, each evaluating their course with their 
own mind, not anyone else's. whereas Sacred Law 
stipulates that human concerns be consigned to 
the person religiously responsible for them. Allah 
Mighty and Majestic says, 

“You who believe, obey Allah and obey the 
Prophet and those of authority among you" 
(Koran 4:59), 

thereby obliging us to obey those in command, 
namely the leader with authority over us. Abu 
Hurayra relates that the Prophet (Allah bless him 
and give him peace) said, 

“Leaders shall rule you after me, the godfear¬ 
ing of them ruling you with godfearingness and the 
profligate ruling you with wickedness. So listen to 
them and obey them in everything that is nght; for 
if they do well, it will count for you and for them, 
and if they do badly, it will count for you and 
against them/’ 

(al-Ahkam al-sultaniyva wa a l-wit aval ui-dimvva 
(y 87), 5-6) 


KS> j ja lj f La"'i 1 J^ JU J* 

y (jl ^ IJ 

J - W p-h * Lfc 

j-* *—ij 

s jdLkJi ^ **SL*d1 
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■ L ^ . i n <—3L aJ ! 


o25.2 (H: The caliphate is a communal obliga¬ 
tion (def: c3,2) just as the judgeship is (S: because 
the Islamic community needs a ruler to uphold the 
religion, defend the sunna, succor the oppressed 
from oppressors, fulfill rights, and restore them to 
whom they belong),) 


y y ^ i-Ltf'iJ \ : _*) o25,2 
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Justice 


THF. QUALIFICATIONS OF A CA1.JPH 


o25.3 (Nawawi:) Among the qualifications of 
the caliph are that he be: 

(a) Muslim (H: so lhut he may sec to the best 
interests of Islam and the Muslims (K; it being 
invalid to appoint a non-Muslim (kafir) to author¬ 
ity even to rule non-Muslims.) (S: Qadi ivad 
stales that there is scholarly consensus (def: b7) 
that it is not legally valid to invest a non-Muslim 
as caliph, and that if a caliph becomes a non- 
Muslim (dis: o8.7) he is no longer caliph, as also 
when he does not maintain the prescribed prayers 
(A: meaning to both perform them himself and 
order Muslims to) and summon the people to 
them, and likewise (according to the majority of 
scholars) if he makes reprehensible innovations 
(hid l a, def: w29.3) (A: by imposing an innovation 
on people that is offensive or unlawful). If the 
caliph becomes a non-Muslim, alters the Sacred 
Law—(N: such alteration being of two types, one 
of which consists of his changing the Law by legis¬ 
lating something which contravenes it while 
believing in the validity of the provisions of the 
Sacred Law, this being an injustice that does not 
permit rebellion against him, while the other con¬ 
sists of imposing rules that contravene the provi¬ 
sions of the religion while believing in the validity 
of the rules he has imposed, this being unbelief 
(kufr) (A: it is questionable whether anyone 
would impose such rules without believing in their 
validity))—or imposes reprehensible innovations 
while in office, then he loses his authority and 
need no longer be obeyed, and it is obligatory for 
Muslims to rise against him if possible, remove 
him from office. and install an upright leader in his 
place. If only some are able, they are obliged to 
rise up and remove the unbeliever (A: whether 
they believe they will succeed or fail), though it is 
nol obligatory to try to remove a leader who 
imposes reprehensible innovations unless they 
believe it possible. If they are certain that they are 
unable to (A: remove an innovator), they are not 
obliged to rise against him. Rather, a Muslim in 
such a case should emigrate from his country (N' 
if he can find a better one) T fleeing with his reli¬ 
gion (A: which is obligatory if he is prevented in 
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his home country from openly performing acts of 
worship))); 

fb) possessed of legal responsibility (del: 
c8.1) (K: so os to command the people, it being 
invalid for a child or insane person to lead); 

(c) free (K: so that others may consider him 
competent and worthy of respect); 

(d) male (K: to be able to devote himself full¬ 
time to the task, and to mix with men, the leader¬ 
ship of a woman being invalid because of the 
rigorously authenticated (sahih) hadith, 

“A people that leaves its leadership to a 
woman will never succeed ’); 

(e) of the Quraysh tribe (K: because of the 
(H: well-authenticated (hasan)) hadith related by 
Nasa’i, 

‘The Imams are of the Quraysh," 

a hadith adhered to by the Companions of the 
Prophet (Allah bless him and give him peace) and 
those after them, this qualification being obligat¬ 
ory when there is a member of Quraysh available 
who meets the other conditions) (H: though when 
there is not, then the next most eligible is a qual¬ 
ified member of the Kinana tribe, then of the 
Arabs, then of the non Arabs), 

(f) capable of expert legal reasoning (ijtihad) 
(H: as a judge must be (def: o22.1(d)) and with 
even greater need (K; so as to know the rulings of 
Sacred Law, teach people, and not need to seek 
the legal opinion of others concerning 
upreccdented events), scholarly consensus (def: 
b7) having been related concerning this condition, 
which is not contradicted by the statement of the 
Qadi (A: 'lyad) that “an ignorant upright person 
is fitter than a knowledgeable corrupt one,'* since 
the tonner would be able to refer matters requir¬ 
ing expert legal reasoning to qualified scholars, 
and moreover the remark applies to when the 
available leaders are not capable of legal reason¬ 
ing (S: while possessing the other qualifications 
for leadership)); 
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(g) courageous (K: meaning undaunted by 
danger, that he may stand alone, direct troops, 
and vanquish foes); 

(h) possessed of discernment (H: in order to 
lead followers and see to their best interests, 
religious or this-worldly, discernment meaning at 
mjnirnum to know the various capacities of 
people), sound hearing and eyesight, and the 
faculty of speech (K: so as to decisively arbitrate 
matters); 

(i) (H: and be upright (def: o24,4) as a judge 
must be, and with even greater need. Hut it is 
valid, if forced to, to resort to the leadership of a 
corrupt person, which is why Ibn ^Abd al-Salam 
says. If there are no upright leaders or rulers 
available, then the least corrupt is given prece¬ 
dence”). 
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THF THRKF WAYS A CALIPH MAY BE INVESTED 
WITH OFFICE 


i-UVI J> ^ 


o25,4 The caliphate may legally he effected (K: 
through three means, the first of which is): 

(1) by an oath of fealty (H: like the one 
sworn by the prophetic Companions to Abu Bakr 
(Allah be well pleased with them)) which, accord¬ 
ing to the soundest position, is (H: legally binding 
if it is) the oath of (hose with discretionary power to 
enact or disolve a pact (ahl al-hall wa al-‘aqd) of 
the scholars, leaders, and notables able to attend 
(K: since the matter is accomplished through 
them, and all the people follow them. It is not a 
condition that all those with discretionary power 
to enact or dissolve a pact be present from every 
remote region, or that there be a particular 
number present, as the author's words seem to 
imply, but rather, if discretionary power to enact 
or dissolve a pact exists in a single individual who 
is obeyed, his oath of fealty is sufficient.) (H; As 
for an oath of fealty from common people without 
discretionary power to enact or dissolve a pact, it 
is of no consequence) and they (H: those pledging 
fealty) must possess the qualifications necessary 
to be a witness (K; such as uprightness and so forth 
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(dcf: o24.2)) {Mughnial-muhiaj ilama'rifa ma'am 
aifaz al-Minhaj (y73), 4,129—31, and Hawashi al- 
Shaykh ‘Abd at-Hamid al-Sharwani wa al-Shaykh 
Ahmad ibn Qasim al-'Abbadi ala Tuhfaal-muhtaj 
hi shark ai-Minhaj (y2), 9.74-76). 

(Mawardi:) When those with power to enact 
or dissolve a pact meet to select the caliph, they 
examine the state of the available qualified candi¬ 
dates, giving precedence to the best of them and 
most fully qualified, whose leadership the public 
will readily accept and whose investiture people 
will not hesitate to recognise. When there is only 
one person whom the examiners' reasoning leads 
them to select, they offer him the position. If he 
accepts, they swear an oath of fealty to him and 
the supreme leadership is thereby invested in him, 
the entire Islamic Community (Umma) being 
compelled to acknowledge fealty to him and sub¬ 
mit in obedience to him. But if he refuses the 
caliphal office, not responding to their offer, he is 
not forced to comply—as investiture comes of 
acceptance and free choice, not compulsion and 
constraint—and they turn to another qualified 
candidate {al-Ahkam al-sultanivva wa al-wilayai 
al-dinlyya (y87), 7-8); 

(2) (Nawawi:) and (H: the second means (K: 
through which it may be effected is)) by the caliph 
appointing a successor (H: meaning someone 
after him, even if it be his descendant or ancestor, 
for Abu Bakr appointed ‘Umar (Allah be well 
pleased with them) as his successor, and scholarly 
consensus (def: b7) w as effected in recognizing its 
legal validity. This type of investiture consists of 
ihe caliph appointing a successor while still alive, 
to succeed him after death. Though actually his 
successor during his life, the successor’s disposal 
of affairs is suspended until the caliph dies). 

If the cahph appoints a group to select a suc¬ 
cessor from among themselves, it is as if he had 
appointed a successor (K: though the successor is 
not yet identified) (H: resembling an appointment 
in it being legally binding and obligatory to accept 
the outcome of their choice) and they choose one 
of their number (K: after the caliph’s death, 
investing t he person they select with the caliphate) 
(H: because 'Umar appointed a committee of six 
to choose his successor from among themselves: 
‘Ali, ‘Uthman, Zuhayr, \Abd al-Rahman ibn 
Awf, Sa d ibn Abi Waqqas, and Talha. and after 
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his death they agreed upon ‘Uthman, (Allah be 
well pleased with them)); 

(3) and (H: the third means is) through sei¬ 
zure of power by an individual possessing the 
qualifications of a caliph (H: meaning by force, 
since the interests of the whole might be realized 
through such a takeover, this being if the caliph 
has died, or has himself obtained office through 
seizure of power, i.e. when he lacks some of the 
necessary qualifications.) (S: As for when the 
office is wrested from a living caliph, then if he 
himself became caliph through seizure of power, 
the caliphate of his deposer is legally valid. But if 
he became caliph through an oath of fealty (def: 
o25,4(I)) or having been appointed as the previ¬ 
ous caliph's successor (def; u25.4(2)) t then the 
deposer's caliphate is not legally valid). A 
takeover is also legally valid, according to the 
soundest position, by someone jacking moral 
rectitude (dis: o25.3(i)) or knowledge of Sacred 
l aw (o25.3(f)) (K: meaning the caliphate of a per¬ 
son lacking either condition is legally valid when 
the other conditions exist) (H: as is the takeover of 
someone lacking other qualifications, even if he 
does not possess any of them (S; besides Islam, for 
if a non-Muslim seizes the caliphate, it is not leg¬ 
ally binding, and so too, according to most schol¬ 
ars, with someone who makes reprehensible 
innovations, as previously mentioned (dis: 
o25.3(a))). The caliphate of someone who seizes 
power is considered valid, even though his act of 
usurpation is disobedience, in view of the danger 
from the anarchy and strife that would otherwise 
ensue). 


THLi OBLIGATORY CHARACTER OF OBliDlENt'L 
TO THt CALIPH 


o2>,5 (K: Jt is obligatory to obey the commands 
and interdictions of the caliph (N: or his represen¬ 
tative (def: 025.7-10)) in everything that is lawful 
(A; meaning it is obligatory to obey him in every¬ 
thing that is not unlawful, offensive, or merely in 
his own personal interests), even if he is unjust, 
because of the hadith, 

'‘Hear and obey, even if the ruler placed over 
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you is an Ethiopian slave with amputated 
extremities.” 


and because the purpose of his authority is Islamic 
unity, which could not he realized if obeying him 
were not obligatory. It is also obligatory for him to 
give sincere counsel to those under him to the 
extent that it is possible.) 


! HJi INVALIDITY OF A PLURALITY OF CALIPHS 


o25.6 (K: It is not permissible for two or more 
individuals to be invested with the caliphate (i i: at 
one time), even when they are in different re¬ 
gions, or remote from one another, because of the 
disunity of purpose and political dissolution it 
entails. If two are simultaneously invested as 
caliph, neither's caliphate is valid. If invested 
serially, the caliphate of the first of them is legally 
valid and the second is disciplined {def: o!7) for 
committing an unlawful act. together with those 
who swear fealty to him, if they are aware of the 
first’s investiture as caliph) (Mughrii al-muhtaj iia 
mtVrifa ma'ani alfaz al-Minhaj (>73), 4.132. and 
Hawash t al-Shaykh Abd al-Hamid al-Sharwani 
wa al-Shaykh Ahmad ibn Qasim al- l Abbadi l ala 
Tuhfa al-muhiaj hi shark ai-Minhaj (y'2), 9.77—7 K). 
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DELEGATING AUTHORITY TO THOSE UNDER 
THE CALIPH 


o2>.7 (Mawardi:) The authority delegated to a 
minister of slate may be of two kinds t full or 

limitary, 

✓ 

(1) Full ministerial authority is when the 
caliph appoints as minister an individual who is 
entrusted with independently managing matters 
through his own judgement and implementing 
them according to his own personal reasoning 
(ijtihad). 

Appointing such an individual is not legally 
invalid, for Allah Most High says, quoting His 
prophet Moses (Allah bless him and give him 
peace). 
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“And appoint for me a minister from my fam¬ 
ily, Aaron mv brother; fortify me through him and 
have him share my task” (Koran 20:29-32), 

and if valid respecting the task of prophethood, it 
is valid a fortiori regarding the function of the 
caliphate. Another reason is that the direction of 
the Islamic Community (Umma), which is the 
caliph's duty, cannot be fully conducted alone 
without delegating responsibility; for him to 
appoint a minister to participate therein is 
sounder than attempting to manage everything 
himself, a minister to help keep him from follow¬ 
ing mere personal caprice, that he may thus be 
further from error and safer from mistakes. 

The conditions necessary for such a minister 
are the same as those for a caliph, excepting 
lineage alone (dis: 025.3(e)), for the minister 
must implement his views and execute his judge¬ 
ments, and must accordingly be capable of expert 
legal reasoning (ijtibad). He must also possess an 
additional qualification to those required for the 
caliphate, namely, by being specially qualified to 
perform the function he is appointed to. 

(2) Limitary ministerial authority is a lesser 
responsibility and has fewer conditions, since the 
role of personal judgement therein is confined to 
the views of the caliph and their implementation, 
this minister being, as it were, an intermediary 
between the caliph, his subjects, and their 
appointed rulers; delivering orders, performing 
directives, implementing judgements, informing 
of official appointments, mustering armies, and 
informing the caliph in turn of important events, 
that the minister may deal with them as the caliph 
orders. He is an assistant in carrying out matters 
and is not appointed to command them or have 
authority over them. Such a ministry docs not 
require an appointment but only the caliph's per¬ 
mission. 
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o25.8 When the caliph appoints a ruler over a 
region or city, the rulers authority may be of two 
kinds, general or specific. The general may in turn 
be of two types, authority in view of merit, which 
is invested voluntarily: and authority in view of 
siezure of power, invested out of necessity. 
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o25.4 Authority in view of merit is that which is 
freely invested by the caliph through his own 
choice, and entails delegating a given limitary 
function and the use of judgement within a range 
of familiar alternatives. This investiture consists 
of the caliph appointing an individual to indepen' 
denlly govern a city or region with authority over 
all its inhabitants and discretion in familiar affairs 
for all matters of government, including seven 
functions: 

{t) raising and deploying armies on the from 
tiers and fixing their salaries, if the caliph has not 
already done so; 

(2) reviewing law's and appointing judges 
and magistrates: 

(3) collecting the annual rate (khiraj) from 
those allowed to remain on land taken by Islamic 
conquests, gathering zakat from those obliged to 
pay, appointing workers to handle it, and dis¬ 
tributing it to eligible recipients; 

(4) protecting the religion and the sac¬ 
rosanct, preserving the religion from alteration 
and substitution: 

(5) enforcing the prescribed legal meaurcs 
connected with the rights of Allah and men; 

(6) leading Muslims at group and Friday 
prayers, whether personally or by representative; 

(7} facilitating travel to the hajj for both pil¬ 
grims from the region itself and those passing 
through from elsewhere, that they may proceed to 
the pilgrimage with all necessary help, 

(8) and if the area has a border adjacent to 
enemy lands, an eighth duty arises, namely to 
undertake jihad against enemies, dividing the 
spoils of battle among combatants, and setting 
aside a fifth (def: oLO.3) for deserving recipients. 
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o25.1U Authority in view of seizure of power, 
invested out of necessity, is w r hen a leader forcibly 
takes power in an area over which the caliph sub- 
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sequefitly confirms his authority and invests him 
with its management and rule. Such a leader 
attains political authority and management by 
takeover, while the caliph, by giving him authori¬ 
zation, is enabled to enforce the rules of the reli¬ 
gion so that the matter may be brought from 
invalidity to validity and from unlawfulness to 
legitimacy. And if this process is beyond what is 
normally recognized as true investiture of author¬ 
ity with its conditions and rules, it yet preserves 
the ordinances of the Sacred Law and rules of the 
religion that may not be left vitiated and compro¬ 
mised (al-Ahkam al-sultaniyya wa al-wilavat al- 
diniyya (>87), 25-39). 


,Lfu^L rr jLA.^ r .jJ <Jl 
l J •> k Cl lj *■■■«! . ‘"‘ I tj 

J\ *\ -ill 

S 1 

J>A>- >Uj 4 J 

■j 1 ! V d A-Xj-Ut ^L_£>*yi jL—.1 
- Y« vtkLJI ^Vl 

-C^ 


* 


o26.0 THIi CONCLUSION OF *UM0AT 
AL-SALIK 
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o26,1 And AlJah Most High and Glorious knows 
best what is correct (O; meaning that He knows 
best what actually corresponds to the truth, in 
word and deed, the author thereby denying the 
claim to know better. There is scholarly disagree¬ 
ment as to whether the truth (A: about the rule of 
Allah for a particular ruling) is really one or mul¬ 
tiple (A: many scholars holding that all positions 
of qualified mujtahid s on a question are correct). 
In fact, it is one. the Imam vvho is right about it 
(Allah be well pleased with them all) receiving 
two rewards, one for his attempt and one for being 
correct, while the one who is not is mistaken, 
receiving a reward for his effort and being excused 
for his mistake. All of which applies to particular 
rulings of Sacred Law (furu ). as opposed to fun¬ 
damentals of Islamic faith (usul, det: books u and 
v), in which the person wrong about them is guilty 
of serious sin, as is anyone who contradicts the 
tenets of the orthodox Sunni Community (Ahl al- 
Sunna wa al-Jama k a)). 
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The Authors Introduction 


pO.O 
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pO.O THE AUTHOR’S INTRODUCllON ] pO.O 

(n: The first of the books translated as appendices to our basic text ‘Umdat 
al-salik concerns the enormities alluded to above in the context of court testimony 
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* 


pl.O Enormities 


(dis: o24.3), and has been edited from the Kitab abkabair (Book of enormities) 
of Imam Dhahabi, who defines an enormity as any sin entailing cither a threat of 
punishment in the hereafter explicitly mentioned by the Koran or hadith, a pre¬ 
scribed legal penalty (hadd), or being accursed by Allah or His messenger (Allah 
bless him and give him peace).) | 


pO.l in the name of Allah, Most Merciful and 
Compassionate. 

O Lord, facilitate and help. The sheikh, 
Imam, and hadith master (hafiz, def: w48.2(end)) 
Shams al-Din Muhammad ibn Ahmad ibn 
‘Uthman Dhahabi (may Allah forgive him) said: 
Praise be to Allah for true faith in Him, His books, 
messengers, angels, and decrees. Allah bless our 
prophet Muhammad, his folk, and those who sup¬ 
port him, with a lasting blessing that will grant us 
the Abode of Permanence near to Him. 

This is a book useful in knowing the enor¬ 
mities, both in general and in detail. May Allah by 

His merev enable us to avoid them, Allah Most 
* 

High says, 

“If you avoid the enormities of what you have 
been forbidden, Wc shall acquit you of your 
wrongdoings and admit you to a generous place to 
enter" (Koran 4;31), 

In this text, Allah Most High promises whoever 
avoids the enormities to admit him to paradise. 
The Prophet (Allah bless him and give him peace) 
said, 


“The five prescribed prayers, and from one 
Friday prayer to another entail forgiveness for 
what is between them as long as you do not com¬ 
mit the enormities.” 

So wc are obliged to learn what they are, that the 
Muslim may avoid them. 


. pj-jJl ^ p(). i 

j*L**jf1 I JU . ./“i ***,j 


pi a. L it> 


,jJ1 


y. j-**" jt- 
; d djl 

J •>* I ^JlP ■ L ^ i I. 

^ ® i ^ i y ■ dLv» j j 

<4 >jU dlj l L_a ^Lt- 

• ®jL^ jb UU; 

jdL^idl ^j , a n ^^5 *_sIj I-Li* 

djl i/L^I 

■ ji 

U jiS : JL* dLii Jli 

‘ y., » J . .1/ . . y «\y 

J^3 ,[T\ >1—ill] 

■»- \ dJl 

. d .>JU jl JL 5Ji 

: m ^ 

4, 111 

d |+J L* \ - d tjL aS \ 

• —° •bj] 

^ jfi. 

, f L^il 


* 


pLO ASCRIBING ASSOCIATES TO 
ALLAH MOST HIGH (SHIRK) 


^u; 4JL 4 yM pi .o 


pl.l Ascribing associates to Allah Most High 
means to hold that Allah has an equal, whereas 


IJJ dJ jl j _6__J pl.l 
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Killing a Human Being 


p2.0 


He has created you, and to worship another with 
Him, whether it be a stone, human, sun, moon, 
prophet, sheikh, jinn, star, angel, or other. 

, CJ—ib- 

j*- y ^ y ‘ r** y y 

p i ,2 Allah Most High says; 

( 1 ) “Allah does not forgive that any should 
be associated with Him, but forgives what is other 
than that to whomever He wills" (Koran 4;48). 

(2) “Surely, whoever ascribes associates to 
Allah, Allah has forbidden him paradise, and his 
refuge is hell" (Koran 5:72), 

pi.2 

,[iV >LJI] ylLL 

4 j>- aJJL i) _ ,‘jA ; JLJj 

' ; • ” T . 4 

; bAjLJ^] aJJi 

' IVT 

4 ^-^ [ JJaJ _j|)t :JLJj 

,[\r :6Uil] 

(3) “Of a certainty, worshipping others with 
Allah is a tremendous injustice” (Koran 31:13). 


pj.3 The Koranic verses concerning this are 
very numerous, it being absolutely certain that 
whoever ascribes associates to Allah and dies in 
such a state is one of hell's inhabitants, just as 
whoever believes in Allah and dies as a believer is 
one of the inhabitants of paradise, even if he 
should be punished first, 

* 

j+s ^ pi,3 

- 1 11 1 
nUL ^ jl . i-li* jUll 

* * 

Jl J e>Jl W’U'V-pl U>yj 

, w'-Lp 

p2.0 KILLING A HUMAN BEING 

Jjj p2.0 

p2.1 Allah Most High says: 

(1) "Whoever intentionally kills a believer, 
his recompense shall be hell, abiding therein 
forever, and Allah shall be wroth with him, damn 
him, and ready for him a painful torment" (Koran 
4;93). 

(2) "Whoever takes a life other than to 
retaliate for a killing or for corruption in the land 
is as if he had slain all mankind” (Koran 5:32), 

JA Jii p2.1 

saJu- p^>- 

4) Jv-t-lj iW^dj 4 _J-£ djji - 

.[\T :*LJI] 4LJ1* 

< / j,, 

jLJj 

,- £ •' „ t- , 4 t 

.[rr :»a;uii] 

p2.2 The Prophet (Allah bless him and give 
him peace) said: 

p2.2 
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p3.Q Enormities 


“When two Muslims meet with drawn 
swords, both the slayer and the slain go to hell.” 
Someone said. “O Messenger of Allah, that is tor 
the slayer. But why the slain?" And he replied, 
“Because he meant to kill the other." 


jjUJti ^1 !ijn 

4)1 jj~*jLJJ> jUl JjiLjlj 

*] : Jli VJL Ui JJU1S 
•■jjI ^ 


* 


p3.0 SORCERY 


v ^wJS p3.0 


p3, l Sorcery is an enormity because the sor¬ 
cerer must necessarily disbelieve (dis; x|36), and 
the accursed Devil has no other motive for teach¬ 
ing a person witchcraft than that he might thereby 
ascribe associates to Allah (shirk). 


p3.1 

*uJLaj" ^ ij* * 0 ( yd*J1 jLL-iil 


p3.2 Allah Most High says: 

(1) “A sorcerer will never prosper wherever 
he goes" (Koran 20:69). 

(2) "... But the devils disbelieved, teaching 
people sorcery" (Koran 2:102). 

And Allah Most High says, concerning Harut and 
Marut, 

(3) “The two do not teach anyone before 
telling them, ‘We are only a temptation, so be not 
unbelievers/ but they learn from these two that 
which they use to separate a man from his wife" 
(Koran 2:102). 


:JU4JUU p3.2 

pf * . i > ■ * 

JL>j 

TVT 

: LiyjUy j* ju; 411 J15? 
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. > * - i y. •.' , 1 * ■ - 
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> • - JjJ j- Jj— 
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't* 


p4.0 NOT PERFORMING THE PRAYER 


5^1 iijJ p4.(l 


p4,l Allah Most High says; 

(1) But a generation followed them who dis¬ 
sipated the prayer and pursued [theirj lusts, and 
they shall find Ghayy In: a “valley in hell" (Tafsir 


: JUJCU1 Jli p4.1 

i, il>- 
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Not Paying Zakat 


p5.() 


al-Jalalayn (y77), 402], save he who repents...’* ,[v _ o* 4 ., .^-A; 

(Koran 19:59-60)- .JWJlij 

(2) “Woe to those who pray, unmindful of * ^ 1] f* 

their prayers** (Koran 107:4-5). , , ,. ^ ‘ 

■y^ J 

(3) 11 'What has brought you to hell?’ And ^ .. .j 3 in i h p 

they shall say, ‘We were not of those who {tr iY • j.jn 

prayed'" (Koran 74:42-43). [ ' ' 


(2) “Woe to those who pray, unmindful of 
their prayers** (Koran 107:4-5). 


Lji ^ Jli p ij-iii 
.[tr.tr :>uJ!} 


p4.2 The Prophet (Allah bless him and give 
him peace) said, 

“The agreement that is between us and them 
is the prayer: whoever leaves it has disbelieved 
[dis: w 18.2-5].” 


: f 4 .JU- JLS j p 4.2 

^ a- jA] *1^] tjtS -L_a> / 


p5,0 NOT PAYING ZAKAT 


olSjil p5,0 


p5.1 Allah Most High says: 

(1) “W T oe unto polytheists, who do not pay 
zakat and are disbelievers in the hereafter” 
(Koran 41:6-7). 

(2) “Those who hoard gold and silver, 
spending it not in the way of Allah, give them 
glad tidings of a painful torment, the day they 
are roasted upon it in the fire of hell” (Koran 
9:34-35). 


J—: 4 _ r JL~*J Jlj p5T 

TV-1 ; cJwoj] |*-* 

4 )I jj ^ £*-1 ")lj i Aal |J 

p “ ( ^ ^ 

4r^ fji ■> ^ «_y! 

pr°-n :yyliU. . 


p6.0 SHOWING DISRESPECT TO 
ONE’S PARENTS 


3jAP p6.0 


p6.1 Allah Most High says: 

(1) “Your Lord decrees that you shall wor¬ 
ship none but Him and treat your parents well. 


' J-^v y ^ 4t? p6.1 
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p7.0 


Enormities 


and if one or both of them reach old age with you, 
say not ‘UftV to them nor upbraid them, but speak 
noble words and lower the wing of humility to 
them out of mercy” (Koran 17:23-24). 

(2) ‘’And We enjoin man to be good to his 
parents" (Koran 29:8). 

jij Ui jfJ Vj ji; yd loots' 

. rr > 1 ^ 1 ] 4 .. JiJi 

U* 

11 -. Jl—„ 

. [a : ^ 

p6.2 The Prophet (Allah hless him and give 
him peace) said, 

"Shall I not tell you of the worst of the enor¬ 
mities? ...” 

Jl Jj p6,2 

^ k . . . Vl j-SL 

. £4-1^ J 

and one of those he mentioned was unduiiful 
behavior to one’s parents. 

* 


p7.0 ACCEPTING USURIOUS GAIN 
(RIBA) (def: k3) 

P 7.0 

p7.1 Allah Most High says. 

“O you who believe: fear Allah and forgo 
W'hat remains of usurious gain if you are believers. 

If you will not, then know of a declaration of war 
[against you] from Allah and His messenger” 
(Koran 2:278-79). 

l—L_>-^ Jli p7.1 

ir* ^ ^ 4)1 1^1 jjXJ\ 

l » • 6 • « ^ ( 4*0 * 9 * * £ 

: 4 . . ill! ja 

.[YV^ . YVA 

p7.2 The Prophet (Allah bless him and give 
him peace) said. 

: 3 £jLJ> p7.2 

• { °t> a » 

' May Allah curse him who eats of usurious 
gain (riba) or teeds it to another [A: curse (la‘n) 
meaning to put someone far from the divine 
mercy j.” 

* 
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Wrongfully Consuming an Orphan’s Property 


p8.0 


p8.0 WRONGFULLY CONSUMING AN 
ORPHAN’S PROPERTY 


Life JL jF 


p8.0 


p8. l Allah Most High says: 

(1) “Verily, those who wrongfully eat the 
property of orphans but fill their bellies with fire, 
and shall roast in a blaze" (Koran 4:10). 

(2) “Approach not the orphan's property, 
save in exchange for that which is better" (Koran 
6:152). 


p8,1 

. ** i. > . .( . , ( , tfi 

'4 'J ■ * lf U f I jj 

.[ W >UJ 1 ] 

: f UVl] 1 Jl v; 

. [ \ o Y 


p8.2 if the orphan’s guardian is poor and con¬ 
sumes some of his charge’s property without 
exceeding what is permissible, there is no harm in 
it (A: no harm (la ba’s) being a technical term in 
Sacred Law meaning that it is better not to). What 
is in excess of the permissible is absolutely unlaw¬ 
ful, (N: Scholars say that the guardian may law¬ 
fully only take whichever is less: the amount he 
needs, or else the wage typically received for work 
comparable to that performed for the orphan.) 
The criterion of the permissible is what is custom- 
ary among people who are true believers free from 
base, ulterior motives. 


jtf ^*1 ^ Jf, p8.2 

ilj L-«j i j^L ^ lJJ j ..-.-JL 

*U 1 aJ! JIj : ^ 

J-hP ti JA JiVl jrij 

V {fry. <t 


* 


p9.0 LYING ABOUT THE PROPHET 
(ALLAH BLESS HIM AND GIVE HIM 
PEACE) 





p9,1 Some scholars hold that lying about the 
Prophet (Allah bless him and give him peace) is 
unbelief (kufr) that puts one beyond the pale of 
Islam, There is no doubt thai a premedituted lie 
against Allah and His messenger that declares 
something which is unlawful to be permissible or 
something permissible to be unlawful is pure 
unbelief. The question (A: as to when it is an enor¬ 
mity rather than outright unbelief) only concerns 
lies about other than that. 


I gilla .As i« p9.1 
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p9,2 


Enormities 


p9.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) "A lie about me is not the same as a he 
about someone else: whoever intentionally lies 
about me shall take a place for himself in hell/’ 

(2) 'Whoever relates words purportedly 
from me, thinking it is a lie, is a liar/' 


^Lii'Sjn P 9.2 

'J* J* v*** j-r 

,, , ‘ * 
»ljj] K^Ul jy tJsi&A 

^iSJJ '■ ^ 
•Ijj] <Cl 


p9.3 It is clear from this that narrating a forged 
(mawdu*) hadith is not permissible. 


4dijj ji LL$> p9.3 


p9.4 (Ibn Kathir:) As for detecting forged 
hadiths, there are many signs that enable one to 
do so, such as internal evidence of forgery in 
wording or content, including poor grammar, cor¬ 
rupt meaning, the mention of incredible rewards 
for inconsiderable efforts, or inconsistency with 
what is established in the Koran and rigorously 
authenticated (sahih) hadith. It is not permissible 
for anyone to relate such a hadith except by way of 
condemning it, lo warn one of the ignorant public 
or common people who might be deceived by it. 
There are many types ot individuals who forge 
hadiths, including those with corrupt convictions 
about basic tenets of Islamic faith, as well as 
devotees who believe they are doing good by mak¬ 
ing up hadith-like stories that encourage others to 
do good, avoid bad, or perform meritorious acts, 
that such stories may be acted upon (al-Bahith al- 
hathith shark fkhtisar ‘ulurn al-haditk (y6]) ? 78), 


P 9 - 4 

Ij^S XJ» 

JJJ^J 'Vti _ A> 

<— ' .. Jlj C—o LJ a j\ 

J->*V A-itj j 

14_i J—^ ^ V 

JA aj jjj* y> J 
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p9,5 (n: Having discussed lies and forgeries, wc must strictly distinguish them 

from the hadith category called not well authenticated (da 1 if, lit. "weak"), so- 
termed because of such factors as having a channel of transmission containing a 
narrator whose memory was poor, one who was unreliable, unidentified by name, 
or for other reasons. Such hadiths legally differ from forgeries in the permissibility 
of ascribing them to the Prophet (Allah bless him and give him peace) and in other 
ways discussed at w48 below'.) 


* 
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Breaking One's Fast During Ramadan pi0,0 


plO.O BREAKING ONE’S FAST DURING 
RAMADAN 


OLjuj jUail 


plO.O 


plO. 1 The Prophet (Allah bless him and give 
him peace) said; 

(1) “Whoever breaks a fast-day of Ramadan 
without an excuse or dispensation could not 
requite it by fasting a life time, were he to do so [A: 
meaning that making up that day. while obligat¬ 
ory. does not remove the sin, though repentance 
does]/' 

The above hadith is not well authenticated. 

(2) “The five prescribed prayers, and from 
one Friday prayer to another or from Ramadan to 
Ramadan, expiate the sins between them as long 
as the enormities are avoided.” 


plOsl 

|J "V* j-i* jr* J* j 

qo>L^ jlj <waia 

.o-ii pj l-U 

: ^ - )\j JLJj 

jl) A a i t Jlt 

1^1 i^Lji »4 *jJ I 
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JLJj 

4j| ^ Jl ^ 

f l—S] j l *ill 1 6b dJl 


(3) “Islam is based on five things: testifying 
that there is no god but Allah and that Muham¬ 
mad is the Messenger of Allah, performing the 
prayer, giving zakat, fasting Ramadan, and the 
pilgrimage to the House (Kaaba)T 


* 


pi 1.0 FLEEING FROM COMBAT IN 
JIHAD 


J&\ pi 1.0 


pill Allah Most High says, 

“On that day, whoever turns his back to 
them, unless pretending flight in order to reat¬ 
tack, or separating to join another unit, will bear 
the wrath of Allah and his refuge will be hell, a ter¬ 
rible end” (Koran 8:16). 


pll.l 

b. - * * ' "* t ^ j*** a S.* 
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pl'2-0 


Enormities 


p!2.0 FORNICATION 


UyJ! p!2.0 


p!2J Allah Most High says: 

(1) "Approach not fornication, it is surely an 
indecency and evil as away” (Koran 17:32). 

(2) “The fornicator and fornicatress, 
scourge them each a hundred stripes and let not 
pity for them take you” (Koran 24:2). 

(3) “The fornicator shall not wed other than 
a fornicatress or idolatress. The fornicatress, none 
shall wed her but a fornicator or idolator. That is 
unlawful for believers" (Koran 24:3), 

(n: The latter verse “was revealed when some 
poor Muslim emigrants in Medina were consid¬ 
ering marrying the polytheists' prostitutes, who 
were wealthy, so that the prostitutes could pro¬ 
vide for them. One opinion is that the Koranic 
prohibition concerned these people alone. A sec¬ 
ond position is that it was a general prohibition, 
but was superseded by the revelation of the sub¬ 
sequent verse. 


bi'jj: % y : JJi Ji3 p 12 . 1 

.[rt 
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: & iPf'bV 

<■ j* J^l a.[rx 

(Tf*v 


'And marry those of you who are without 
spouses 7 (Koran 24:32). 77 

(Tafsir ai-Jalalayn (y77), 457)) 


pl2.2 The Prophet (Allah bless him and give 
him peace) said, 

“Whoever fornicates or drinks wine. Allah 
takes his faith from him as a man takes a shirt off 
over his head." 


: y&. pl2.2 

^ dJl pr* J j0-.x 

r 2.s, jLw V j/I %1>U 

^ LS * l ~ "t 

f Jjj] ujj 


* 


pl3.0 THE LEADER WHO MISLEADS 
HIS FOLLOWING, THE TYRANT AND 
OPPRESSOR 


* j. 

pl 3.(1 

^U*Jl 


p 13.1 Allah Most High says: 


jUJi : ju -dls pl3,1 


(1) “The dispute [lit. “way against 77 ] is only 
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Drinking p 14,(3 


with those who oppress people and wrongfully 
commit aggression in the land: these will have a 
painful torment” (Koran 42:42). 

(2) “They did not forbid each other the evil 
that they did, and how wicked was what they 
would do” (Koran 5:79). 


■ ^ ^ ^ i* “ | I _ # ^ J r 

Ji_Sl ^Lc- 

^lp ijJ_ 'Sj\ j—jA* 

TtY 

. # . J. < • . . » ■ i *• ,; ■ >1 

f^. l\S U j — 

, [Y* lojJUJl] 


pi3.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “All of you are trustees, and each is 
responsible for those entrusted to his care," 

(2) “Any superior who misrules his followers 
shall go to hell.” 

(3) “There will come corrupt, tyrannous rul¬ 
ers: whoever confirms their lies and assists them in 
their oppression is not of me. nor I of him, and 
shall not meet me at my watering place in 
paradise.” 

(4) “He who shows no mercy will not be 
shown any." 

(5) “The worst of your rulers shall be those 
whom you detest and who detest you, whom you 
curse and who curse you." They said, “O Mes¬ 
senger of Allah, can we not throw them out?*' 
And he replied. “No, not as long as they maintain 
the prescribed prayer [dis: o25.3(a{A:))} among 
you.” 


(6) “You’ll be anxious to lead, and this will 
be a source of remorse to you on the Day of J udge- 
ment.” 


,d J r*** a pl3.2 

* * 

- *~*j j* d j}—* 

i if J j £..* ; jLij 

J* { 4* *+ J** 

*jt 4 —“* xl—Jj ^ I-U |»..f 

*»jjj 

M y* : j iSUJi 4-U JUj 

’iOl (dJI Jjt—<j L 1IjJli . ^ ;*i. j 

i«***aJl ^ 1^lii U ^ JU 

-l (J-rf-W 

J* ^ ^ JLij 

C 

* ! JjJ ^ i-l_C ajUVf 


* 


pi 4.0 DRINKING 



p 14,1 Alla h Mosl H igh says: 

(1) “They will ask you about wine and 
gambling. Say: There is great sin therein' ” 
(Koran 2:219). 


: ^Lju dJ) Jli p 14.1 



.|.TH . :j 
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Enormities 


pi 5.0 


(2) " O you believe: wine, gambling, idols, 
and fortune-telling arrows arc but filth of the 
Devil’s handiwork, so shun them../’ {Koran 
5:90). 


Uj] ^i 
: * ^jUa^vdl 


p!4.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) "Scourge whoever drinks wine. If he 
drinks il again, scourge him again. If he drinks it 
again, scourge him again. If he drinks it a fourth 
time, kill him/' (N: The ruling of this hadith was 
later superseded, for the Prophet (Allah bless him 
and give him peace) was brought a drunkard for a 
fourth time, but did not kill him, showing that 
execution had been superseded, though the 
hadith remains a proof that the crime of drunken* 
ness is an enormity.) 

(2) *'Allah has cursed wine, and whoever 
drinks it, pours it, sells it, buys it, presses it for 
another, presses it for himself, carries it, accepts 
its delivery, or eats its price.” 

(3) kl Whoever drinks wine in this world shall 
be forbidden it in the next/’ 


* w/ v» i i ^ J Uj p 14.2 

j]j5 t jji , 

^_jl 1 - | ■ jit 

\X+j ; £) oljj] 

^ -jj j-' 25 

J-d jJ\ 

. (UL ^5LJl 
1 — -j <111 jaJ* . 


i. L* L* j 

u ^ ' • o' b <_J| V. 

^ « 1 _> j] 

; ,^-JJ J* 

.[vror 

j^j : * ..,. ! ■& Jl 




* 


pl5.0 ARROGANCE, PRIDE, CONCEIT, 
VANITY, AND HAUGHTINESS 



p 15.0 




pl5.1 Allah Most High says: 

(1) “Moses said, k I surely seek refuge in my 
Lord and yours from every arrogant person who 
disbelieves in the Day of Reckoning* *’ (Koran 
40:27). 

(2) ‘‘Assuredly, Allah loves not those who 
hold aloof out of pride” (Koran 16:23). 






p!5.1 

' * > * 


.[TV :>U>] f'ja yy 

r~—‘ i_f —^ l| —JLJ j - 


,[rr :J*Ji 

: JU<ui jg. 

* 'I » i i » . ■ f .. 

J M j-jJJ 

.[\r >^1 


(3) “Such is the Final Abode. We grant it to 
those who seek not exaltation in the land, nor cor¬ 
ruption” (Koran 28:83). 
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Arrogance, Pride. Conceit, Vanity, and Haughtiness pl5.2 


(4) “Turn not your check from people out of 
pride, nor walk haughtily through the land, for 
Allah loves no one who is conceited and boastful" 
(Koran 31:18). 


pi5.2 The Prophet (Allah bless him and give 
him peaec) said: 

(1) “Tyrants and the arrogant will be raised 
on the Last Day as grain strewn underfoot that 
people will walk upon.” 

(2) "No one with the slightest particle of 
atrogance in his heart will enter paradise.” A man 
remarked, “But a man likes his clothes to be nice 
and his sandals good.’ 7 The Prophet (Allah bless 
him and give him peace) said, "Verily, Allah is 
beautiful and loves beauty. Arrogance is refusing 
to acknowledge what is right and considering 
others beneath one.” 

(3) Allah Most High says, "Greatness is My 
garment and haughtiness My mantle: whoever 
vies with Me for them 1 will throw into hell.” 

(4) Salama ibn al-Akwa' recounts that a man 
was eating with his left hand in the presence of ihe 
Prophet (Allah bless him and give him peace). 
The Prophet told him, "Eat with vour right,” to 
which the man replied, "I cannot,” though 
nothing stopped him but arrogance. The Prophet 
said, “May you not be able to,” And the man 
could never lift his right hand to his mouth again. 


4) J. 

* / ,#'*«, , ’ , -i 

. [ \ A : jUJ] 

^ JU> p!5,2 

<. o y j 

* 

J] p : ^rj JUi <Jl y Sji JUi* aJJ 
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jpdl yL jSb\ i jL-wdl 
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: Jli J 5 : JUi dUJ, ^ 

V* :JS 

<4 J L* lTw-dais-1 
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pl5.3 The wickedest arrogance is that of some¬ 
one who exalts himself over people because of his 
learning and gloats to himself about his superior¬ 
ity. The knowledge of such a person is of abso¬ 
lutely no benefit to him. Whoever learns Sacred 
Knowledge for the sake of the next world is unset¬ 
tled by his learning, his heart is humbled and his 
ego lowered. Such a person lies in wait for his self¬ 
ishness and never gives it free rein. He constantly 
takes his ego to task and corrects it. Were he to 
neglect it T it would diverge from the right path and 
destroy him. The person who seeks knowledge to 
take pride in it or to gain a position of leadership, 


pi 5,3 

* —fli ^ p-l»L*C} 1 4— +hu *\ —-Jl 
Jp i 4-4-U- KjJtj la* jp 
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pl6.0 Enormities 

looking disdainfully at other Muslims, thinking 
them fools and making light of them—all this is 
the most enormous arrogance, and “no one with 
the slightest particle of arrogance in his heart will 
enter paradise/’ 


* 


p!6.0 BEARING FALSE WITNESS 


pi6,1 Allah Most High says, 

“Shun the abomination of idols, and shun 
false testimony” (Koran 22:30). 


pi6.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “On the Day of Judgement, the feet of 
the person who bore false witness will not stiT from 
their place before their owner is condemned to 
hell," 

(2) “Shall I tell you of the worst enor¬ 
mities?—worshipping others with Allah, showing 
disrespect to parents, givi ng a false statement, and 
testifying to the truth of a falsehood.'* And he 
kept repeating it until we were telling ourselves 
[N: out of sympathy for him because of the strain 
of repeating it], “If only he would be silent.” 


* 


p!7.0 SODOMY AND LESBIANISM 


pi 7.1 In more than one place in the Holy Koran, 
Allah recounts to us the story of Lot’s people, and 
how He destroyed them for their wicked practice. 
There is consensus among both Muslims and the 
followers of all other religions that sodomy is an 
enormity. It is even viler and uglier than adul¬ 
tery. 


O* '-^4* - I*4i 1 


jj'j Jt pl6.0 

pi6.1 

•{ r * 

p!6.2 

- j] 

:yiL^Ji r ^Jl Vu : ^ JU j 
dj*j 4 <JJL 

» 
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pl7,0 

py L—ai Lj~U*U! pl7.1 
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Charging a Woman Who Could Be Chaste with Adultery pi 8.0 


p 17.2 Allah Most High says: 

“Do you approach the males of humanity» 
leaving the wives Allah has created for you? 
But you are a people who transgress" (Koran 
26:165-66). 

jjjLil), rji—aiaipL7.2 

y>- u i>j jX. j_j ^ ii 

-5} v fl < r'• # : <!' ' 

f f** ji j p- 50 

. [\ w - : *1 ycill] 

p!7.3 The Prophet (Allah hless him and give 
him peace) said: 

(1) “Kill the one who sodomizes and the one 
who lets it be done to him.' 1 

(2) “May Allah curse him who does what 
Lot's people did." 

pi 7.3 

e*» 

J —^ djf -jaJ p ; J15 

['JV- j*} djj] a pa y* 

* 

(3) “Lesbianism by women is adultery be¬ 
tween them.” 

* 


pi8.0 CHARGING A WOMAN WHO 
COULD BE CHASTE (def:ol3.2) 

WITH ADULTERY 

uiJb pi8.0 

p 18.1 Allah Most High says: 

(1) “Those who accuse believing women, 
unmindful though innocent, are cursed in this 
world and the next and shall receive a painful tor¬ 
ment" (Koran 24:23). 

(2) “Those who accuse innocent women 
without producing four witnesses, scourge them 
eighty stripes" (Koran 24:4). 

:JU-udJfJlS plBd 

w'tLy*!! iw>L 

1 ■> 1 ^ 1 

.rrr 

»< ... . * , ,»* ,i .,. j ^ 

^4^ Ij-JL jU ^ 

■ [t ijjdl! 4 ■. 

plS.2 The Prophet (Allah bless him and give 
him peace) said. 

: JLJ* p 1 8,2 

“Avoid the seven heinous sins..,” 


and he mentioned charging believing women, 
unmindful though innocent, with adultery. 
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pl9.0 


Enormities 


plS. 3 As for someone who accuses the Mother 
of the Faithful Wisha of adultery after the revela¬ 
tion from heaven of her innocence (Koran 24:11- 
12 ), such a person is an unbeliever (kafir) denying 
the Koran and must be killed, 

* 

« l> J '-kiS p 18.3 

Lf* 4JI 

.jlyiS *U~Jl 

pl9.U MISAPPROPRIATING SPOILS 

OF WAR, MUSLIM FUNDS, 

OR ZAKAT 

* - JA JjijJl p!9.0 

JUJl yj 

p 19.1 Allah Most High says: 

“No prophet has been given to misappro¬ 
priate wealth. Whoever does so shall bring what 
they have taken on the Day of Judgement’' 
(Koran 3:161). 

JU pl9.1 

fji J* ^ ^ 

. M "V ^ Jl] 

pi9.2 The Prophet (Allah bless him and give 
him peace) said: 

”... By Allah, none of you shall wrongfully 
take something save that he will meet Allah carry¬ 
ing it on Judgement Day, and I swear I will not 
recognize any of you who is carrying a grunting 
cameL lowing cow, or bleating sheep when you 
meet Allah.’' Then he lifted his hands and said, 
“O Allah, have I told them?” 

* 

y dllj , , . a Jt* pl9.2 

dJi ^ jl-1 

<JJ ■ °> fji 

*jin ji v *\f-j d i L ^J 
: JLsi Aj Ju ^ j , i j—a—j a Li jf l 

■ [ J t\jj] aw*ii» J* f+W* 

p20,G TAKING PEOPLE’S PROPERTY 
THROUGH FALSEHOOD 

0 _3S-U A-llaJ! p20.0 

>UL 

p20,1 Allah Most High says, 

‘‘Consume not one another’s property 
through falsehood, nor proffer it to those who 
judge [between you]...” (Koran 2:188), 

p20.1 

Jj * ‘A* .JHA 

. [ ^ A A : j ^ 
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Misappropriating Spoils of War, Muslim Funds, or Zakat 


p20.2 


p20.2 l hi.’ category of taking other's property 
through falsehood includes such people as those 
who impose non-Islamic taxes {def: p32). the 
highwayman who Mocks the road, the thief, the 
idler, the beirayer of a trust, the cheater or adul¬ 
terator of trade goods, the borrower who denies 
having borrowed something, the person who 
stints when weighing or measuring out goods, the 
person who picks up lost and found property and 
does not give notice of having found it, the person 
who sells merchandise with a hidden defect, the 
gambler, and the merchant who tells the buyer 
that the merchandise cost more than jt did. 

p20,3 The Prophet (Allah bless him and give 
him peace) said: 

(1) ’Whoever appropriates a handsbreadth 
of land through falsehood shall be made to carry 
it, as thick as seven earths, around his neck on 
Judgement Day.” 

(2) “For someone to put off repayment of a 
debt when able to pay is an injustice.” 

(3) A man said. 4i O Messenger of Allah, w ill 
my mistakes be forgiven me if I am killed 7 in stead¬ 
fastness and anticipating Allah’s reward, advanc¬ 
ing and not retreating?” He replied. “Yes, except 
for debts.” 

(4) “Flesh nurtured on ill-gotten wealth will 

not enter paradise. The hellfire has a better right 
to it.” 

(>) “There is a record that Allah will not 
ignore the slightest hit of. It is the oppression of 
Allah’s servants.” 


p2() 4 Oppression is of three types. The first is 
consuming property through falsehood; the sec¬ 
ond, oppressing Allah’s servants by killing, hit¬ 
ting, breaking bones or causing wounds; and the 
third, oppressing them through spoken abuse, 
cursing, reviling, or accusing them of adultery or 
sodomy without proof. The Prophet (Allah bless 
him and give him peace) said in an address to the 
people at Mina, 


p20.2 
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p21.0 Enormities 


4 k Verily, your blood, property, and reputa¬ 
tions are as inviolable to one another as the 
inviolability of this day, this month, and this city of 
yours,” 


—“L? 

^ v/ ^ f V- 

. [«J* «li* pioL ^ 


* 


p2L0 THEFT 


a5j~JI p 21.0 


p21,l Allah Most High says: 

'‘Thieves, male or female—cut off their 
hands in retribution for what they have earned, as 
an exemplary punishment from Allah. Allah is 
Almighty and Wise” (Koran 5:38). 


_-J <iil JU p 2 l.l 

Lv-5" 

4 ^ j—ij* j-f 

(tA ; S-0UJ1 j 


p21.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) "Allah curse the thief whose hand is cut 
for stealing a rope.” 

(2) “If Muhammad’s daughter Fatima stoic. 
I would cut off her hand.” 


^ l5 £- L -* 1 dL-»j p21.2 

> M »■ ■ 

eljj] ^1 (t i cs 


' i .** 
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p21.3 A thief’s repentance is of no benefit to him 
until he returns whatever he stole (dis: p77.3). If 
moneyless, he must have the victim absolve him of 
financial responsibility. 


-ij\ —J1 p21.3 

L* j\S '. U ^ jL Yl 4i jji 
. JlJi . LL^u 


* 


p22.0 HIGHWAYMEN WHO MENACE 
THE KOA1) 

(A: The amount of money they ask makes no 
difference, and like this, in being money taken 
through falsehood, are all measures imposed 
upon travellers without their free choice, such as 
tariffs, mandatory currency exchange, visa fees, 
and so forth.) 


Ji>J I *Jai p22.0 


p22,1 Allah Most High says: 

’The recompense of those at war with Allah 


^lJi^ : jural! Jti p22.1 
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The Engulfing Oath 


p23.0 


and His messenger and who strive for corruption 
in the land is that they be killed or crucified, or a 
hand and foot cut off from opposite sides, or 
banished from the land. That is their humiliation 
in this world, and an immense torment awaits 
them in the next** (Koran 5:3.1). 

d‘ . r - 4 « 

jl IjImA 01 bl »-* /Jli 

;*i a 1 „ * V * J < «*. • .? '' 

. ft* 4^ *i —^ r-4-Sj 

.frr :sjulji] 

p22,2 Merely making people feel that the way is 
unsafe is to commit an enormity, so how then if 
such a person should take money? 

* 

y> J-.—k ij p 22.2 

?jui ij; • *<* 

p23.(l THE ENGULFING OATH 

^J\ p23.0 

p23,1 An engulfing oath is one in which there is 
premeditated lying. It is termed engulfing because 
it whelms its swearer in sin. 

p23.1 

i * v 

p23.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “The enormities are worshipping others 
with Allah, showing disrespect to parents, killing 
a human being, and the engulfing oath.” 

(2) “A man once said. ‘By Allah, Allah will 
not forgive So-and-so/ Allah said. ‘Who is it that 
swears I must not forgive So-and-so? I forgive him 
and annul all your works . 1 v 

jfc 

p2 3.2 

6, Jj] 

. <iJl jAju ^ aJLSIj 

4JI jLia 

4 J 0 jjj- Jki t C'AiJ jhi -1 ^ 
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r 

p24.0 THE [N VETER ATE LIAR 

i^JIp ^5 p24.0 

- * Jlyi 

p24.1 Allah Most High says: 

(1) Allah guides not the profligate liar” 
(Koran 40:28). 

(2) “May liars perish” (Koran 51:1(1)* 

-.jl.* jjiju p24 .1 

:yU] *-*. j-* j* J* <SMi 

.TTa 
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p25.0 Enormities 


p24.2 The Prophet {Allah bless him and give 
him peace) said: 

(1) ‘Lying leads one to wickedness and 
wickedness leads one to hell. A man keeps lying 
until Allah records that he is an inveterate liar.'* 

(2) ‘The marks of a hypocrite are three: 

when he speaks he lies, when he makes a promise 

he breaks it, and when entrusted with something 

he betravs the trust,'* 

✓ 


p24.2 

>Jl jy *±it jJ* 
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(3) 'A believer’s natural disposition might 
comprise any trait other than treachery and 
un truthful ness. M 


* 


P 25.0 SUICIDE 


*~Jl> J-Jli p25.0 


p25. J Allah Most High says: 

'‘Do not kill yourselves, for Allah is compas¬ 
sionate towards you. Whoever does so, in trans¬ 
gression and wrongfully, We shall roast in a fire, 
and that is an easy matter for Allah 1 ' (Koran 
4:29 30). 
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p25.2 The Prophet (Allah bless him and give 
him peace) said: 

( 1 ) "Of those before you, there was once a 
wounded man who could not bear it, so he took a 
knife andcut his arm, and bled until he died. Allah 
Most 1 hgh said. 'My slave has taken his life before 
I have, so I forbid him paradise.’ " 

(2) “Whoever kills himself with a knife will 
abide forever in the fire of hell, perpetually stab¬ 
bing his belly with it. Whoever kills himself with 
poison will abide forever in the fire of hell, poison 
in hand, perpetually drinking of it.’’ 
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The Bad Judge 


p26.0 


p26.0 THE BAD JUDGE 


p26,0 


p26.1 Allah Most High says: 

(1) ‘ Whoso does not judge by what Allah 
has revealed, those are the unbelievers 1 ' (Koran 
5:44). 

(2) 'Those who conceal the clear explana- 
dons and guidance We have revealed» after Wc 
have explained it in the Book to people, arc 
cursed by Allah and those who curse" (Koran 
2:159). 


_aJ Jta p26.1 
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p26.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “One judge shall go to paradise, and two 
to hell. The judge who knows what is right and 
judges accordingly shall be in paradise. The one 
who knows what is right but intentionally judges 
unjustly will go to hell, and so will the judge who 
judges without knowledge.” 

Anyone who judges without knowledge or evi¬ 
dence from Allah and His messenger regarding 
the matter he gives an opinion on is subject to this 
threat. 


jj *LJi : p26.2 
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(2) “Whoever is appointed to judge between 
people is as though slaughtered without a knife.” 


p26.3 It is unlawful for a judge to rule on a case 
when angry, especially at a litigant. When a 
judge's qualities combine an insufficiency of Sac¬ 
red Knowledge, unworthy intention, bad disposi¬ 
tion, and lack of godfearingness, then his destruc¬ 
tion is complete and he must resign and hasten to 
save himself from hell. 
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> v i k j \—■—aP j—^ 
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p27.U PERMITT ING ONE’S WIFE TO 
FORNICATE 

3\j-£\ p27.0 

p27.1 Allah Most High says: 

"None shall wed a fornicatress but a for- 
nicator or idolater. That is unlawful for believers” 
(Koran 24:3)* 

p27.1 

is ^ jl j'ij v 1:*%? 

' I r • ^ 

p27.2 The Prophet (Allah bless him and give 
him peace) said, 

"Three will not enter paradise: he who is 
disrespectful to his parents, he who lets his wife 
fornicate with another, and women who affect 
masculinity/’ 

p27.2 

>^iilj JU31 ij>Jl j ^ 

p27.3 Someone who suspects his wife of inde¬ 
cency but pretends not to know because he loves 
her is not as bad as someone who actually pimps 
for her. There is no good in a man without 
jealousy for his rights. 

* 

jks otf j+i p27.3 

•• 

^ JiUi J 

p28.0 MASCULINE WOMEN AND 
EFFEMINATE MEN 

JA p28.0 

j* +}\j 

p28T The Prophet (Allah bless him and give 
him peace) said, 

(1) "Men are already destroyed when they 
obey women/' 

(2) The Prophet (Allah bless him and give 
him peace) cursed effeminate men and masculine 
women. 

Jb-picUU tffi, Jli p28.1 

. j—>■ 

mUI j JL>] 

JL>- 

*■ Jtij] - »Ijj] a>L-Jl ^ 

3S£ dJl j ^ 

* ) J— 1 dlj A 

- Oj 1 * jt) *(>j] 

(3) The Prophet (Allah bless him and give 
him peace) cursed men who wear women's 
clothing and women who wear men’s. 
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p29.0 MARRYING SOLELY TO RETURN 
TO THE PREVIOUS HUSBAND 

4 J p29.0 

p29.1 The Prophet (Allah bless him and give 
him peace) cursed the man who marries a woman 
after her divorce solely to permit her first husband 
to remarry her (dis: n7,7) and cursed the first hus¬ 
band. 

* 

JA p29,l 

<11 i ij [ j 1 A, <Ut J 

p30,0 EATING UNSLAUGHTERED 

MEAT, BLOOD, OR PORK 

fjJlj 4-~JI J _ S'? p30.(1 

Ji 

p30.1 Allah Most High says, 

“Say: T find nothing in what has been 
revealed to me that is unlawful for a person to eat 
except unslaughtered meat, blood outpoured, or 
the flesh of swine, for all this is filth’ ” (Koran 
6:145). 

ailju p30,l ■ 

/ J ft i 1 i i * r 

•£H« ;^|]<. - ■ J-ty 

p30.2 Whoever prerneditatcdly eats these when 
not forced by necessity is a criminal, 

•t* 

p30.2 

p-VLO NOT FREEING ONESELF OF 

ALL TRACES OF URINE 

p31.0 

p31,1 Allah Most High says, 

“And your raiment purify'’ (Koran 74:4). 

p31.1 

. [t :yJjuJi] 4 j f 

p3l.2 The Prophet (Allah bless him and give 
him peace): 

(I) passed by two graves and said, “The two 
are being tormented, and not for anything exces¬ 
sive: one of them did not free himself of traces of 
urine, while the other was a talebearer [def: r3j," 

■ <j£ rf*. J*J ■■ p31,2 

L-( J iULo L«^-;i 

L*l« l — 1 )t 0L& 

Jii*} r 
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(2) And he said, ‘Take care to remove all 
vestiges of urine from your persons, because it is 
the main reason for torment in one’s grave/' 

Moreover, the prayer of someone who does 
not protect his person and clothing from urine is 
not acceptable (A: which is how scholars interpret 
the above hadiths, as applying to those who are 
negligent in removing all traces of urine before 
they pray), 

* 

y* & '■ 

tilA j-iJl ialfr jli JjJl 

. ij j-L* j 

p32,0 COLLECTING TAXES 

(A: Meaning to take revenues other than 
those which are countenanced by Sacred Law such 
as zakat or the non-Muslim poll tax (jizya) (N: 
though the state may take taxes to the extent 
necessary to prevent the general detriment).) 

p32.0 

: £) 

. J ^ b» 

p32.l Such people are among those meant by 
the words of Allah Most High, 1 

'The dispute is only with those who oppress 
people, and wrongfully exceed proper bounds in 
the land: these will have a painfuf torment” 
(Koran 42:42). 

: JL» <Jji ^ p32,1 

0 jo Ik) y jjl J^ Ji 1 »-lt 

[tr y&fi 

p32.2 And in the hadith of the adulteress who 
purified herself by voluntarily being stoned to 
death, there is the Prophet's remark (Allah bless 
him and give him peace), 

“She has made a repentance so sincere that if 
even a tax taker repented with the like of it, he 
would be forgiven,” 

/ J1 ^ ^ p32.2 

* p j 

jl jj JaJ n ; ^ ^ 

• * 

p32.3 He who imposes taxes resembles a high¬ 
wayman, and is worse than a thief. But one who 
burdens the people, imposing over new levies on 
them, is more tyrannous and oppressive than 
someone more equitable therein who treats those 
under him more kindly. Those who gather taxes, 
who do the clerical work, or who accept the pro¬ 
ceeds. such as a soldier, sheikh, or head of a Sufi 

y *- . .I, 4t_J [)32.3 

jJL^j w2—* 

y — y+* pii-lj j— f> 

A-Jlij A> J 

\ jly iS' x -^r y 
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Showing Off in Good Works p33.0 


center (zawiya) -alt bear the sin, and are eating of 
ill-gotten wealth (dis: w49). 






* 


p33.0 SHOWING OFF IN GOOD WORKS 


>lji\ p33.0 


p33.1 Allah Most High says: 

(1) “The hypocrites are trying to fool Allah, 
while it is He who is outwitting them- And when 
they stand to pray they do so lazily, showing off to 
people, remembering Allah but little 5 ’ (Koran 
4:142). 

(2) “O you who believe: do not nullify your 
charity by reminding recipients of having given it 
and by offending them, like someone who spends 
his money as a show for people” (Koran 2:264), 


.-JbuUJIJu p33.1 

,, f , .. ^ f r | ^ j £ 

j-J»j dJl jl^ 

jS C . ux i\ ^)l lj|—_<li blj ., |g >1 •*- 

V; Ai j % J-iii ij yj J Li 

.[UY 4 **JJ 

"if Jl—iS j 

. [Ynt 4 ;5j ^SL« 


p33.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “The first person judged on Resurrection 
Day will be a man martyred in battle. 

'‘He will be brought forth, Allah will reac¬ 
quaint him with His blessings upon him and the 
man will acknowledge them, whereupon Allah 
will say, 'What have you done with them?" to 
which the man will respond. T fought to the death 
for You 2 

“Allah will reply, 'You lie. You fought in 
order to be called a hero, and it has already been 
said. 1 Then he will be sentenced and dragged away 
on his face to be flung into the fire. 

“Then a man will be brought forward who 
learned Sacred Knowledge, taught it to others, 
and who recited the Koran. Allah will remind him 


^Udl Jti p33.2 

\ * , 
,_j*U .q. ** I Jfl-j ^^joaj 

Lq : Jtflj , t UJt W> 

: J\* n « a 

Cl> i *t'.Clj >„711 jS , Jli .. * 1 t ^ ■ ■ ■ -1 

j—A i , J—J Jl—*4 

• 

• J* 

^ 0^1 i^Sj ^LJl 

l*i ; Jli * 4 _*aj <JJ! kJj-*-* ^ 

.1 |* ft w , 

c-Juc : JU YLfJ ki~L* 
<JLmi iS Jli . j£\ CJwJ> ol jJ >J 
JUJ jl^JiJl Jl_Lj I.',.*i»1 


of His gifts to him and the man will acknowledge 
them, and then Allah will say, ‘What have you 
done with them?' The man will answer, ‘1 
acquired Sacred Knowledge, taught it, and recited 
the Koran, for Your sake? 

“Allah will say, ‘You lie. You learned so as to 
be called a scholar, and read the Koran so as to be 


675 




www.islamicbulletin.com 


p34.0 


Enormities 


called a reciter> and it has already been said.' Then 
the man will be sentenced and dragged away on 
his face to be flung into the fire. 

“Then a man will be brought forward whom 
Allah expansively provided for, lavishing varieties 
of property upon him , and Allah will recall to him 


, 1 I 

Ca ^0 ftUapfj 2ljl 

0 .1 L» : jUai k yjo 

0^ J-t—'O' 0 ^ ■ jl* tl^iJ 


the benefits bestowed, and the man will acknow- 


'4-*i5 : Jtf . Ojail 



ledge them, to which Allah will say, ‘And what 
have you done with them?' The man will answer, 
*! have not left a single kind of expenditure You 
love to see made in Your cause, save that I have 
spent on it for Your sake/ 


j M*J J* 

E(d— 4 *bj] 

•bj\ 4-^1 J* .rt—Jb -Jiff 


“Allah will say, 'Y ou lie. You did it so as to be 
called generous, and it has already been said/ 
Then he will be sentenced and dragged away on 
his face to be flung into the fire.” 




(2) “The slightest bit of showing off in good 
works is as if worshipping others with Allah.” 


p33.3 (A: When there is an act of obedience the servant intends to conceal but 
Allah reveals, then it is merely gratitude foT His blessings to admit it to others and 
thank Him for it. When asked if one is fasting, for example, and one is, then one 
should say “Praise be to Allah” (al-Hamdu lillah).) 


* 


p34.0 BREACH OF FAITH 


p34.0 


p34.1 Allah Most High says, 

“Do not betray Allah and His messenger, nor 
knowingly betray your trusts” (Koran 8:27). 


p34.1 

/ ♦—dJ! Ijj^; 

[tv 


p34.2 The Prophet (Allah bless him and give 
him peace) said: 

“Someone who cannot keep a trust is devoid 
of faith. Someone who cannot keep an agreement 
is devoid of religion.” 


JL_s_, p34,2 

V 'Jj v <J ^ 

[_W>.| oijj] 


p34.3 A breach of faith in anything is very ugly, 
but in some matters is w orse than others. A person 


4Jf p34.3 ! 
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Learning Sacred Knowledge for the Sake of This World 


p35.0 


who cheats one for a pittance is not like a person 
who betrays one concerning one’s wife and 
money, perpetrating outrages. 




* 


p35,0 LEARNING SACRED 
KNOWLEDGE FOR THE SAKE OF 
THIS WORLD, OR CONCEALING IT 

(A: Learning Sacred Knowledge for the sake 
of this world means that if not for this-worldly 
reasons, a person would not have bothered to 
learn (dis: a3.1),) 


JUsSj UOJ JUslI p35.0 

fLJ! 

LJjJJ i ^Ux) 1 j [ ^ 

: £)] ^ *ij? A 


p35,1 Allah Most High says: 

(1) “Only the knowledgeable of His slaves 
fear Allah'' (Koran 35:28), 

(2) “Those who conceal what Allah has 
revealed of the Book and purchase a trifling price 
thereby, these but fill their bellies with hellfire” 
(Koran 2:174). 

(3) "And Allah made a covenant with those 
given the Book to explain it to people and not 
keep it from them. But they flung it behind their 
backs” (Koran 3:1X7). 


p35.t 

[YA :>L>] 

L4J 0 j «JJb J 

pfi Jt ^ & 

J Wi 4 j& 

jjsLli JLL* aJJ* i>l j f ; JLjj 

Ki Si j ^uu «i 

J?] 4[. - »bj o x . ■» 

[\av :6i 


p35.2 The Prophet (Allah bless him and give 
him peace) said, 

"Anyone who seeks Sacred Knowledge to vie 
with scholars, argue with fools, or win people's 
hearts will go to hell.” 


^ JLJj P35.2 

4# ^ jL—w _*i J#J I A* ^>LJ 

J'P ^1 ixiif Jjfc j\ 


p35.3 Hilal ibn al-‘Ala' said, "Seeking Sacred 
Knowledge is arduous, learning it is harder than 
seeking it, applying it is harder than learning it, 
and remaining safe from it is even harder than 
applying it,” 


v-U* :OUJi ^ JL 5 j p 35.3 

'Vii? ^ AJaJto-j JL-Jyi 
j* -Cil K \laA>- .>* JLil <i 
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p36.0 REM1NEJING RECIPIENTS 
OF ONE’S CHARITY TO THEM 


p36. l Allah Most High says, 

“O you believe: do not nullify your charity by 
reminding recipients of having given it and by 
offending them” (Koran 2:264)* 

p36.2 The Prophet (Allah bless him and give 
him peace) said, 

“There are three people whom Allah will not 
speak to, look at, or exonerate on the Day of 
Judgement, and who will have a painful torment: 
he who wears the hem of his garment low [A: out 
of pride], he who reminds recipients of his charity 
to them, and he who sells merchandise swearing 
that he paid more for it than he actually did.” 


* 


p37.() DISBELIEVING IN DESTINY 
(OADR) 


p37.1 Allah Most High says: 

(1) *‘Verily, We have created everything in a 
determined measure” (Koran 54:49). 

(2) “Allah has created you and what you do” 
(Koran 37:96). 

(3) “Whomever Allah leads astray has no 
guide” ( Koran 7:186). 

(4) “And Allah knowingly led him astray" 
(Koran 45:23). 

(5) “But you will not want to unless Allah 
wants” (Koran 76.30). 

(6) “And He inspired it [A: the human soul] 
its evil and its godfearmgncss” (Koran 91:8). 
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Listening to People's Private Conversations 


p38.0 


p37,2 The Prophet (Allah bless him and give 
him peace): 

(1) 4 0 Messenger of Allah, what is faith?" 
And he replied, “To believe in Allah, His angels. 
His messengers, the resurrection after death, and 
in destiny (qadr, def: u3.7-8), its good and evil/’ 

(2) 'There are six whom I curse, Allah 
curses, and who are cursed by every prophet 
whose supplications are answered: he who denies 
Allah’s destiny, he who adds anything to Allah’s 
book, he who rules arrogantly, he who considers 
what Allah has prohibited to be lawful, he who 
deems it permissible to treat my family in ways 
Allah has forbidden [A: such as insulting or revil¬ 
ing them], and he who abandons my sunna | A: out 
of disdain for it].” 


nVolwYI U i *111 p37,2 

* _ohi : 
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p38.0 LISTENING TO PEOPLE'S 
PRIVATE CONVERSATIONS 


j*AJl 


Ji p38.0 

J j L* 


p38.1 Allah Most High says, 
“Do not spy" (Koran 49:12). 


iJWUIIJU p38.1 

. [ \ X : ol im)^ ] ■■ Yj £ 


p38.2 The Prophet (Allah bless him and give 
him peace) said, 

'Whoever listens to people who are averse to 
his listening shall have molten lead poured into his 
ears on the Day of Judgement.” 


: M ^ JLij p38.2 
j L-J? a! ^ fji ^ j*- J\ 

aljjj [, , . 


p38,3 This may not be an enormity (A: in some 
cases (dis; r6,4)). 


j - ~ .^ p38.3 


* 


p39.0 CURSING OTHERS (dis: r38) 


dUlil p39.U 


p39. i The Prophet (Allah bless him and give 
him peace) said: 


: $* Jtf p39.1 
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(1) "Cursing a believer is like killing 

(2) "When a servant curses something, the 
curse rises up to the sky, where the doors of the 
sky shut it out, and then it falls back to earth, 
where the doors of the earth shut it out. Then it 
searches right and left and when it does not find 
anywhere to go it comes back to the thing which 
was cursed, should it deserve it. If not, it returns 
upon the person who uttered it.” 

(3) While the Prophet (Allah bless him and 
give him peace) was on a journey, there was a 
woman of the Medinan Helpers (Ansar) riding a 
camel which annoyed her, whereupon she cursed 
it. The Prophet heard this and said. "Take off 
what is on its back and release it, for it has been 
cursed.' 1 And it is as if 1 can still see it now% walk¬ 
ing along among the people, no one stopping it. 


- ♦tjj] 
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* 


p40.0 LEAVING ONE’S LEADER 

p40J Allah Most High says, 

"Fulfill covenants, for surely convcnants will 
be asked about" (Koran 17:34). 


*^Ull p40.0 
p40.1 

Ob" J_pjl Of 1 n 1 L 

.[n rd^i Ojjl* 


p40.2 The Prophet (Allah bless him and give 
him peace) said: 

"He w r ho obeys me obeys Allah, and he who 
disobeys me disobeys Allah. He who obeys the 
leader obeys me, and he who disobeys the leader 
disobeys me." 

(A: The leader referred to in the hadith is the 
caliph of the Muslims or his authorized represen¬ 
tative (dis: o25.5). Whenever there is a group of 
three or more Muslims, it is sunna for a leader 
(amir) to be chosen. It is sunna to obey such a 
leader, and leaving him or not obeying him con¬ 
travenes what is recommended, but is not unlaw¬ 
ful.) 
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p41.0 


p41.0 BELIEVING IN 
FORTUNE-TELLERS OR 
ASTROLOGERS 


p4I.l Allah Most High says: 

(1) “Pursue not that which you have no 
knowledge of" (Koran 17:36), 

(2) “(He is] the Knower of the Unseen, and 
discloses not His unseen to anyone fdis: w6l). 1}. 
except to a messenger with whom He is pleased’* 
(Koran 72:26-27). 


p41.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “Whoever goes to a psychic’ (arraf) or 
fortune-teller and believes what he says has disbe¬ 
lieved in what has been revealed to Muhammad." 

(2) “Allah Most High says, ‘One of My ser¬ 
vants reaches daybreak a believer, another an 
unbeliever. He who says, “We have received rain 
by Allah's grace/* is a believer in Me and a disbe¬ 
liever in the planets. But he w'ho says, “We have 
received rain by the effects of such and such a 
mansion of the moon/’ is an unbeliever in Me and 
a believer in planets [A: if he thinks they have a 
causal influence independent of the will of Allah 
{dis; o8.7(17))].' “ 

(3) “Whoever goes to a ‘psychic/ asks him 
about something, and believes him, will not have 
his prayer accepted for forty days/’ 
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* 


p42.0 A WIFE’S REBELLING 
AGAINST HER HUSBAND {def: m 10.12) 




K • 


p42.0 


p42.] Allah Most High says: 

“Men are the guardians of women, since 
Allah has been more generous to one than the 


;dJl Jtf p42.1 
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p43,0 


other, and because of what they [men] spend from 
their wealth. So righteous women will be obe¬ 
dient, and in absence watchful, for Allah is watch¬ 
ful. And if you fear their intractability, warn 
them, send them from bed, or hit them. But if they 
obey you, seek no way to blame them’' (Koran 
4:34). 


p42.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “Allah will noi look at a woman who is 
ungrateful to her husband, while unable to do 
without him.” 

(2) "When a man calls his wife to his bed and 
she will not come, and he spends the night angry 
with her, the angels curse her until morning.” 

(3) *Tt is not lawful for a woman to fast when 
her husband is present, save by his leave. Nor to 
permit anyone into his house except with his per¬ 
mission/ 1 

(4) “Whoever leaves her husband's house 
[A: without his permission], the angels curse her 
until she returns or repents.” 

(Khalil Nahlawi:) It is a condition for the permissi¬ 
bility of her going out(dis: mlO.3-4) that she take 
no measures to enhance her beauty, and that her 
figure is concealed or altered to a form unlikely to 
draw' looks from men or attract them. Allah Most 
High says, 

'‘Remain in your homes and do not display 
your beauty as women did in the pre-lslamic 
period of ignorance” (Koran 33:33). 

(al-Durar abmubaha (v99), 160) 


+ 


p43.0 SEVERING TIES OF KINSHIP 

(A: The opposite, maintaining the bonds of 
kinship (silal al-rahim), means politeness, kind 
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p44.0 


treament. and concern for all one’s relatives, even 
it distantly related, corrupt, non-Muslim, or unap¬ 
preciative*) 


,<ji/L j\ j ULi J\ Utf 


p43.1 Allah Most High says: 

“If you turn back., would you then cause cor¬ 
ruption in the land, severing your family lies? 
Those are the ones whom Allah has cursed and 
deafened, and blinded their sight" (Koran 

47:22-23). 
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p43.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “He who severs his family ties will not 
enter paradise/' 


J—JiS p43.2 
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(2) “Whoever believes in Allah and the Last 
Day, let him maintain the bonds of kinship." 


* 


p44.0 MAKING PICTURES 



p44.U 


p44,l The Prophet {Allah bless him and give 
him peace) said: 

(1) “Every maker of pictures will go to the 
fire, where a being will be set upon him for each 
picture he made, to torment him in hell/ 1 

(2) “Whoever makes an image shall be 
required (on the l ast Day] to breathe a spirit into 
it. but will never be able to do so.“ 


jjm ^1—5*9 : 5* Jli p44.1 

^ jLil' ^ 

♦ _ t • 

, j j j? L-ij 

•jj** J.*** : ^ JLJj 

t ft 

(i*Liil y-J ^_li L jl ■ il< 

■ a b.>] 


(n: Other haditli evidence appears at w50, 
which discusses legal questions relating to the 
artistic, photographic, and televisual depiction of 
animate life,) 


* 
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Enormities 


p45.0 


p45.0 THE TALEBEARER WHO STIRS 

UP ENMITY BETWEEN PEOPLE (dis: r3) 

p45.(t 

p45 A Allah Mo st H igh s ays , 

p45.1 

“Obey not every wretched swearer; slan¬ 
derer, going about with tales” (Koran 68:10-11). 

*\1a ju* ^ ^ 

.[U - w 

p45.2 The Prophet (Allah bless him and give 
him peace) said: 

J-*^i p45.2 

***& 

(1) “He who stirs up enmity among people 
by quoting their words to each other will not enter 
paradise.*' 

***. ij't y, ; j&rjJl b 

• ***# 

(2) “You find that among the worst people is 
someone who is two-faced, showing one face to 
some and another face to others.” 

ol w^i J* 

• ^jj] (*«L- Uij 

(3) “Do not tell me anything about my Com¬ 
panions. for I want to meet them without disquiet 
in my heart.” 

* 


p46.0 LOUDLY LAMENTING 

THE DEAD 

S^Ul p46.0 

p46.1 The Prophet (Allah bless him and give 
him peace) said, 

y U* n ; ^ JL5 p46.J 

“He who slaps his cheeks, rips his pockets, or 
calls out the cries of the pre-Islamic period of 
ignorance is not of us.” 

* 


p47.<) ATTACKING ANOTHER’S 
ANCESTRY 

oUVl J p47.0 

p47.1 The Prophet (Allah bless him and give 
him peace) said, 

U^oL-aJli p47.1 
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Excesses Against Others p48.0 


“Two qualities in people are unbelief: attack- 


ing another’s ancestry, and wailing over the 
dead.” 

£ 


\ — <^il < \i t ■ T") 

(N: The hadith does not mean that these things 

^ l» vJj i aUI jb>- 

put one beyond the pale of Islam T but that they are 
the actions of the unbelievers.) 



* 


p48.0 EXCESSES AGAINST OTHERS 


p48.0 


p48.1 Allah Most High says, 

“The dispute is only with those who oppress 
people and wrongfully commit aggression in the 
land: these will have a painful torment’’ (Koran 
42:42), 


: ail JU p48.1 

[tY 


p48.2 The Prophet (Allah bless him and give 
him peace) said, 

(1) '“Allah has inspired to me that you are all 
to be humble towards each other, such that no one 
transgresses against or exalts himself above 
another.'* 

(2) Malik Rahawi said: “O Messenger of 
Allah, I have been given of beauty that which you 
see, and I do not like anyone to wear better san¬ 
dals than L Is this of presumptuous pride?” He 
answered, "This is not of presumptuousness, 
which rather consists of refusing to admit the truth 
and considering people inferior,” 

(3) "A woman was tortured for a cat she 
imprisoned until it died. She went to hell because 
of it, having neither fed nor watered it, for she 
confined it; nor yet having let it go to forage on the 
small creatures of the earth.” 


dJI o|i :^Ji jLi p48,2 

uri; ^ & J! 

j] *J*-' cf L 'ij 


Tr 5 -* 

4 4lM JUL- JU 

i . " * » 

V* - * '••J ''^Sy L - ^ja c-Ja*1 A> 

dlail diijL*J i! 


Jli jl] J&J , 

fl 'j^l ±l+*j [J^' 


[(^d‘ 

v jUll cJL>-JLi t l 

X* v i) 4 i V 

«>> ^ J-rt; L^sy J. 

aJJI Jjn : ^ Jlij 

- [pi—* -bv] iW*dl ^ 0^-w 


(4) "Allah will certainly torture those who 
torture people in this world.” 
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Enormities 


p49.0 


p49.0 ARMED INSURRECTION AND 
CONSIDERING MUSLIMS UNBELIEVERS 
(A: The early Kharijite sect committed these 
transgressions.) 


p49.0 

S 


p49.1 Allah Most High says: 

(1) “Do not commit transgressions; surely 
Allah loves not the transgressors" (Koran 2:190). 

(2) “Whoever disobeys Allah and His mes¬ 
senger has gone manifestly astray” (Koran 33:36). 


; JLJ JJI Jli p49.1 

y <_Li ii ij.i I 

. [' *i * : djaJI] ^ 


Jtij 

. [T“t :U^!l 4 (LI 


p49,2 The Prophet (Allah bless him and give 
him peace) said, 

“If someone says to his Muslim brother, 'You 
unbeliever,’ one of them deserves the name.” 


p49.2 

yl^s Jj>-i *L Xu ji\S L <» 1 4^-^ 


* 


p50.U HURTING OR REVILING MUSLIMS 



P-SO.O 



p50.1 Allah Most High says; 

(1) “Those who hurt believing men and 
women w ho have done nothing to deserve it shall 
bear the burden of calumny and open sin’’ (Koran 
33:58). 

(2) “Do not spy and do not slander one 
another” (Koran 49:12). 

(3) “Woe to whoever disparages others 
behind their back or to their face” (Koran: 104:1). 

(4) “Those who love that scandal should be 
spread concerning the believers shall have a pain¬ 
ful torment in this world and the next” (Koran 
24:19). 


ijLedJiju p50.1 

L*j jij jju i j ' j< n U 

-X 5/j !j... -x 5/j 'f : JUj 

[^T ■ “ ‘ c 

jil : jLeJtij 

i f t * <■ ^ 

c 9 ; <0J‘i JLsj 

$ ji-M 1 J s-L^lui ii 

• UjJI ,L3l 

•n< 


p50.2 The Prophet (Allah bless him and give 
him peace) said: 




p50.2 
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Harming the Friends (Awliya’) of Allah Most High 


p51.0 


(1) “The Muslim is the brother of the Mus¬ 
lim. He does not oppress him ? hang back from 
coming to his aid, or belittle him. It is sufficiently 
wicked for someone to demean his fellow Mus* 
lim.” 


(2) “By Allah, he does not believe. By 
Allah, he does not believe. By Allah, he does not 
believe.” Someone asked, “Who. O Messenger of 
Allah?’- And he said, “He whose neighbor is not 
safe from his evil conduct.” 

(3) Someone said, “O Messenger of Allah, 
So-and-so spends her nights praying and her days 
fasting, but there is something in her tongue that 
maliciously injures her neighbors.” He replied, 
“There is no good in her, she will go to hell." 

(4) “When 1 was taken up in the Ascent 
(MiTaj), 1 passed by people with fingernails of 
copper who were raking their faces and chests 
with them. 1 asked, 'Who are they, Gabriel?' and 
he said, ‘They are those who slandered others [lit, 
“ate people T s flesh”] and attacked their reputa¬ 
tions.' “ 

(5) “No man charges another with corrup¬ 
tion or unbelief, save that the charge returns 
against himself if the other is not as he said,” 

(6) “Do not revile the dead, for they have 
gone on to what they have sent ahead/' 


. t - 

»L>4 ja 

. *b y\ n 

l V V : Jl ij 

U ^ V aUIj 

•Ijj] V ■ Jti 

■ 

LfiLJ ^j 

j?* Vi i ; jUi . r- 4 

Tf^l *bj] ^ ^ ^ 

: w-Ui . jj-i*** 

e Ji s?r ^ j* 

^ 

I j&± jSj\ Vj jd&b j f— 

• [ j/AJl <b j] 


* 


p5L0 HARMING THE FRIENDS 
(AWLIYA’) OF ALLAH MOST HIGH 


4 JJI *Uj1 iil p51.0 


p51.1 Allah Most High says, 

“Verily, those who offend Allah and His 
messenger aic cursed by Allah in this world and 
the next, and He has prepared for them a 
humiliating tomient” (Koran 33:57). 


: JU p51.1 

^ Vjj 01 > 

fcli* ^ A±\j fly-si-Vlj Ljijl ^ A&\ 
.[flV 
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p5L2 The Prophet (Ahah bless him and give 
him peace) said: 

(1) “Abu Bakr, if you anger them [some of 
the poorer Emigrants], you anger your I .ord/’ 

(2) “ Allah Most High says: ‘He who is hos¬ 
tile toafriend(wali) of M ine I declare war against. 
My slave approaches Me with nothing more 
beloved to Me than what I have made obligatory 
for him, and My slave keeps drawing nearer to Me 
with voluntary works until I love him. And when 
1 love him, I am his hearing with which he hears, 
his sight with which he secs, his hand with which 
he seizes, and his foot with which he walks. If he 
asks Me, I will surely give to him, and if he seeks 
refuge in Me, 1 will surely protect him/ * ? 

(n: Ibis hadith is explained in detail at w33, which 
discusses the friends (awliva 1 ) of Allah Most 
High.) 

* 


Vj'yo j \j s i\ JL-d p52.0 

jZi ; Ji—- <JJi ju p52.1 

,[\A :uUi!] 4^-j* ^ 


*-L-«j! tj’Jt ^Jl JU P'52.2 

J 1 —J 1 J\ 

Ji ^ 1 m Jr\S L^J 

*M - -M l J J-t* J* 

• [yk j] ^ i_d*> 

i ^ 

^ , A~JLi 4 .L*- 

<y 4iil jl * 


p-52.0 DRAGGING THE HEM Ob ONE’S 
GARMENT OUT OF CONCEIT 


p52.1 Allah Most High says. 

Nor walk haughtily through the land*’ 
(Koran 31:18). 


p52.2 The Prophet (Allah bless him and give 
him peace) said: 

(1) The caftan of the Muslim comes down 
to midcalf, there being no harm in what is between 
this and the anklebones, though any of it below 
the anklebones is in hell. Whoever lets the hem of 
his garment dragon the ground out of pride, Allah 
will not look at him." 


(2) '“While a man was walking along in a new 
set of clothes, w ith a swagger to his step, pleased 
with himself, and his hair combed down, Allah 


p5l.2 

j***) ndLi, c-api -tfJ 

<Ul jin : <UI Jj—-j Jli 

> f , •• ...... 

J y> ; 

Jlyj Ljj «l_±* <jj £11 ^ 

; V*' J*- j* 1 ! 

r - . . • ■ ' , > ' l , 

-y ^.CJI <, -rr >r '' bla 


4* ^ ^ ^ JJI 

/jiij 


I-J CjJl P F 
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Men Wearing Silk or Gold 


p53.0 


caused the earth to swallow him, and he will keep 
sinking until the Last Day/* 

* 

djj] ^ <J\ 

p53.0 MEN WEARING SILK OR GOLD 

j-L p53.0 

p53,1 Allah Most High says, 

"And the raiment of godfearingness is bet¬ 
ter" (Koran 7:26), ( 

: jUwUii ju p53.1 

.[T1 ; JjJi 

p53.2 The Prophet (Allah bless him and give 
him peace) said; 

! (1) "Only those with no share in the next 

world wear silk in this one. ” 

(2) 11 Wearing gold and silk has been made 
unlawful for the men of my Community but per¬ 
missible for its women,” 

* 

j* Jlij p53.2 

^ d *i/ j* (t-JjJl ^i) 

11 p_j>-* : jj£ JU_sj 

•tjj] 

p54.0 SLAUGHTERING IN OTHER 

THAN ALLAH’S NAME 

■JJl j U* P^.O 

p54.1 Allah Most High says, 

"Eat not of what the name of Allah has not 
been mentioned over; verily it is disobedience" 
(Koran 6:121). 

1ji& Al\ p54.1 

Ljij Jbi p L-l. 

,[\T\ . . jliJ 

p54,2 The Prophet (Allah bless him and give 
him peace) said. 

j* 43k jjJa ; ^ dLij p54.2 

"May Allah curse whoever slaughters in 
other than Allah’s name/* 

* 
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p55.0 Enormities 


p55.0 SURREPTITIOUSLY CHANGING 
PROPERTY-LINE MARKERS 

P55.0 

p55.1 The Prophet (Allah bless him and give 
him peace) said, 

. — ,jJ\i p55.1 

•Ijj] 

'May Allah curse whoever changes the land's 

proper ly-line markers.” 



* 


p56.0 DISPARAGING THE PROPHETIC 
COMPANIONS (SAHARA) 


p56J The Prophet (Allah bless him and give 
him peace) said* 

“The curse of Allah is upon whoever reviles 
my Companions.’* 


p56.2 'Ali ibn Abi Talib (Allah he well pleased 
with him) said, 

'“By Him who cleaves the seed and creates 
the sou], it is the solemn word of the Illiterate 
Prophet to me that none shall love me except a 
believer, and none hate me except a hypocrite,” 

* 


p5?.0 DISPARAGING THE MEDJNAN 

,La^1 d57.0 

HELPERS (ANSAR) 

T 

p57.1 The Prophet (Allah bless him and give 

dti p57. 1 

him peace) said. 

k^UajYII JUdt 5-jlj 

"‘The sign of faith is love of the Helpers 

iljj] 

(Ansar), and the sign of hypocrisy is hatred of the 
Helpers,” 



p56.0 


— *■ — 11 j* p56.1 

y] c<JJf < ~ *J K.i*j 

,[^U 


p56.2 

^ \j§ j wjl 

• [| 4 —• ,0 J"***. 
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He Who Inaugurates a Reprehensible Innovation (Bicfa) 


p58.0 


p58.0 HE WHO INAUGURATES 
A REPREHENSIBLE INNOVATION 
(BID* A) (def: w29.3) 


Ji U;i v pw.o 

^ r i 


p58.1 The Prophet (Allah bless him and give 
him peace) said: 

(1) “lie who calls others to misguidance is 
guilty of a sin equal to the sins of all who follow 
him therein without this diminishing their own 
sins in the slightest," 

(2) “He who inaugurates a good sunna |cus¬ 
tom] in Islam earns the reward of it and of all who 
perform it alter him without diminishing their own 
rewards in the slightest. And he who introduces a 
bad sunna is guilty of the sin of it and of all who 
perform it after him without diminishing their own 
sins in the slightest/' 


j! JU p 58.1 

j] j* ^ ■u.j 


ij Cr* '■ 3$ 1 ^ 'j 


~i '-l J^ J ^ jh* l—|J^ 


4_i—< o- ^ jaj Llj. 

# -W ^'4s J** ^ ^ 



. *bj] 


* 


p59.0 WOMEN WEARING FALSE 
HAIR AND THE LIKE 


l J p59.0 

[ ! ^31 j \ j ] 


p59.1 The Prophet (Allah bless him and give 

him peace) said, 


“Allah curse women who wear false hair or 
arrange it for others, who tattoo or have them¬ 
selves tattooed, who pluck facial hair or eyebrows 
or have them plucked, and women who separate 
their front teeth for beauty, altering what Allah 
has created." 


iiil i _ r —II JtS p59 A 

* » ; <L*P Jj :»..*! IJ I j—} ' 

j,,, a- i 1 ——<Jlj 

I j - - -11 O L . 1 i: - J 1 J 

djj] jUJi 


(n: wril discusses women removing facial hair.) 


* 


p6U.O POINTING A BLADE AT ONE’S 
BROTHER 


J! jCit ^ P 60.0 

OiLJbu 


pbO.l The Prophet (Allah bless him and give 
him peace) said: 


dti pbO.l 
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Enormities 


p61.0 


j ‘’The angels curse whoever points a blade [A; 

or other weapon] at his brother [until he ceases], 
even if it be his brother from his mother and 
father.” 

* 

* < 

OjJ ^ <y ^ ^ t^lri 

• t p 

p61,0 FALSELY CLAIMING 

SOMEONE IS ONE’S FATHER 

x? J\ ^ 0* P 610 

<■ 

p61J The Prophet (Allah bless him and give 
him peace) said; 

(1) 'Paradise is forbidden to whoever 
falsely claims someone is his father, knowing he is 
not.” 

(2) “Do not wish for fathers other than your 
own. For someone to wish for a different father is 
unbelief.” 

* 

jj -_j JU p6L 1 
aJ jJj 4-J J-S- J1 ^ ' 

• r *9 j\ i j*~ 

J* * dti ^ 

0-*jV*-*'O*v*j«>** 

»i jj] 

p62.0 BELIEVING THAT SOMETHING 
PORTENDS BAD LUCK 

i ^JaJl p62.0 

p62.1 The Prophet (Allah bless him and give 
him peace) said. 

s 1 d ; *XJ 1 J jm ■>j J tS pb2.1 

“Belief in a bad omen is polytheism (shirk),” 

* 


p63.0 DRINKING FROM GOLD 

OR SILVER VESSELS 

^JU! J> p63.0 

4m/Uj\J 

p63.1 The Prophet (Allah bless him and give 
him peace) said: 

(1) “Do not wear silk or brocade. Do not 
drink from vessels of gold or silver or eat from 

\j —JL-*, p63.1 

V' ^ Xf 1 

1^>\ Vj <*___ 
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Arguing, Picking Apart Another’s Words, and Quarrelling p64.0 


dishes made of them: these are for others [A: i.e. 
non-Muslims] in this world, and for you in the 
next. 1 ’ 

(2) “He who eats or drinks from vessels of 
gold or silver but swallows heltfire into his belly/ 1 


Jjj] 

‘rVA j! jsl A\i : 35 JUj 




* 


p64.0 ARGUING, PICKING APART 
ANOTHER’S WORDS, AND 
QUARRELLING 


p64,0 


p64.1 Allah Most High says: 

(1) ‘‘They did not mention him [Jesus] to you 
as an example except for argument. Rather, they 
arc quarrelsome people" (Koran 43:58). 

(2) ‘‘Those who argue about the signs of 
Allah without authority having been given to 
them have nothing in their hearts but pride, to 
which they will never attain' 1 (Koran 40:56). 


:JU;<U1JU p64.1 
. [ 6 A ; J 

' * 4 SI 

jjk j| ^ 

;j> bj jt )aL- j ,4u aIJ! 

: j\*\ 4 aJ^C jU U £ Sf j 

.[o\ 


p64,2 The Prophet (Allah bless him and give 
him peace) said: 

(1) “The man most hated by Allah is the 
obstinate aTguer/* 

(2) 'No people went astray after having 
been guided save that they were afflicted with 
arguing." 

(3) “Arguing over the Koran is unbelief." 

(4) “He. who presses for something he knows 
is false remains under the hatred of Allah until he 
gives it up. 11 

(5) “The thing l fear most for my Commun¬ 
ity is the eloquent hypocrite/' 

(6) ' Modesty and being at a loss for words 
are two components of true faith, while vulgarity 


4|d : sg ^Ji JLJ* p64.2 

JLrtfi JU; -dll 

• liS;^ 1 "bj] 
J-kj fjf L_*n ; JLij 

•!j^] 1 \yji ^1 ±1* 

■LiS^\ 
i :JUj 

[Jjfj y\ 

J-*J - j ^ : JLi> 

1 fjrt ^ ■**-»— J 4y> fJ - 

olj j] 

L* 3 : Jt5_y 
^ : jL-ij 
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Enormities 


p65.0 


and long-windedness are two components of 
hypocrisy." 



.L-Jlj OU-'il 
‘ * < 






p65.0 STINTING WHEN WEIGHING 
OR MEASURING OUT GOODS 


^ k—Ji 


p65.0 

tLffj 


p65.1 A Mali Most High says: 

“Woe to stinters who take their full share 
when measuring goods from people but skimp 
when measuring or weighing out for them. Do 
these not believe they will be raised to a momen¬ 
tous day, a day when people will stand before the 
Lord of the Worlds?" (Koran 83:1-6). 


p65.1 

, [*l _ \ a 


p65.2 This is a type of theft, a breach of faith, 
and consuming others' property through false¬ 
hood. 


\ /p* w< j*p a. L J^j p65.2 


* 


p66.0 FEELING SECURE FROM 
ALLAH’S DEVISING 


ai> j* 


p66.n 


p66.1 Allah Most High says: 

(1) “None feels safe from Allah’s devising 
except people who are ruined" (Koran 7:99). 

(2) until, when they were exulting in 
what they had been given. We suddenly seized 
them" (Koran 6:44). 

(3) "Verily, those who do not hope to meet 
Us, who enjoy this world and feel at ease with it, 
and those who are oblivious to Our signs: their 
refuge is hell for what they have earned" (Koran 
10:7-8). 


phb.l 

• • • * 

'ij ,^'f - dLJ> 
.[tt ^IjjUi 1^1 

, „. - , I u 

ji *jl JLij 

ILJjJI U< UaJ 

t—wLwl —.* 

. ' * 4 * r • * , j 

• l^lS" Lj jtdl |%w* Ijd 

[A.V 


* 
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Despairing of the Mercy of Allah and Loss of Hope 


p67.0 


p67.0 DESPAIRING OF THE MERCY 

OF ALLAH AND LOSS OF HOPE 

p67.o 

p67.1 Allah Most High says: 

p67.1 

(1) “None despairs of the mercy of Allah 
except people who disbelieve" (Koran 12:87), 

% «in tj'j jt * -!> 

.[av ; 4 

(2) “It is He who sends down the rain after 

T YA * i jjj-ii] 4^®^ ^ 4 * >y 

they have lost hope" (Koran 42:28). 

6*4" : jui Mj 

(3) “Say: l O My slaves who have been prodi¬ 
gal against yourselves, do not despair of the mercy 
of Allah”'(Koran 39:53). 

. , , 0 > •», > , 0 C 

.[or : 4^ 

p67.2 The Prophet (Allah bless him and give 
him peace) said, 

JUij p67.2 
•ijj] y>j Vj 

“Let none of vou die except thinking the best 
of Allah." 

.[(0-. 

p68.0 INGRATITUDE TO SOMEONE 

WHO DOES ONE A KINDNESS 

<jl jaS p68.0 

p68.1 Allah Most High says: 

p68.1 

"... to show thanks to Me, and to your 
parents ...” (Koran 31:14). 

4.. iCJJijljji ...> 

.[U 

p68.2 The Prophet (Allah bless him and give 
him peace) said, 

pf>8.2 

“He who docs not thank people is unthankful 
to Allah." 


p68,3 One of the early Muslims said: “Ingrat¬ 
itude for a kindness is one of the enormities. 
Gratitude consists of reciprocating it or supplicat¬ 
ing for the person." 

wlLJl JLJj p68-3 

UjS— y i <udi 
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p69.0 


p69.0 WITHHOLDING EXCESS WATER 
FROM OTHERS 


*LJl p69.0 


p69.1 The Prophet (Allah bless him and give 
him peace) said: 

(1) "Whoever denies others his surplus 
water or pasturage, Allah shall deny him His bles¬ 
sing on the Day of Judgement/* 


p69.1 

*1)1 <iC-b JJu jl *l_jl J— 

J-Jaj Vjc, : JLJj 

T^j^ 1 a bj] 


(2) "Do not sell surplus water," 


* 


p70.0 BRANDING AN ANIMAl/S FACE 


p70.I The Prophet (Allah bless him and give 
him peace) passed by a donkey whose face had 
been branded and said, 

"Haven’t you heard that I have cursed who¬ 
ever brands or strikes the faces of livestock?" 


^ its ^ p70.0 

jl tUI j p7(). 1 

/* ^ 1 

j* L-»h : jL-ii 

j tL -W-rj ^ *- *; 4 : ^ 

' djj] j* 


—and he forbade it. 


p70.2 The words of the Prophet (Allah bless him 
and give him peace) "Haven't you heard that I 
have cursed..." imply that he who has not heard 
the warning against an act is not guilty of sin by 
committing it, though' whoever has heard and 
knows is included in the curse. We hold that it is 
likewise w r ith all these enormities, except those 
w hich are necessarily known as being of the reli¬ 
gion (def: fl.3(N:)>. 


^ ^aJl» i-»U : jjg p70,2 

> . » 

J^r *LaL pi J* J\ <-L* 

J* oij k 

i-Afr j J jJ6 ^ 


Ji 


jJl 


* 


p?J .0 GAMBLING 


jLJA\ p7J,U 


p71 1 Allah Most 1 ligh says: 

‘‘Wine, gambling, idols, and fortune-telling 


:JUnW JU p7l. 1 
L_Jl* 
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Violating the Meccan Sacred Precinct (Haram) 


p72.0 


arrows arc but tilth of the Devil's handiwork, so 
shun it, that you may succeed. The Devil only 
wants to create enmity and hatred between you 
over wine and gambling, and to prevent you from 
remembering Allah and from prayer. Will you not 
then desist?'’ (Koran 5:90-91). 

J-U j, 

Wj ji . Jj PmLsJ pSvUJ e■> 

jf* J* J 

■V JH** i—^ J-4 3 i'A— aJI 

,[W -V :sa!UJ!] 

p71.2 The Prophet (Allah bless him and give 
him peace) said. 

dti JUJj p71.2 

•L>^1 U ijJL aJ 4_>-L^ui 

'"Whoever says to his companion, Conic, 1 
will play you for stakes,'..must expiate by giving 
charity,” 

If merely saying this is a sin that calls for chanty in 
expiation, what must one suppose about actually 
doing it? It is a form of consuming others’ wealth 
through falsehood. 

* 

[f 

* •■..aw-" olS” iSli 

? J*ilb CAii? U> i i y&Jl A5JLuaJJ 
. JiUL JUM JS\ J, >b 

p72.0 VIOLATING THE MECCAN 

SACRED PRECINCT (HARAM) 

P 72.0 

p72.1 Allah Most High says: 

p72.1 

and ai-Masjid al-Haram which We have 
appointed equally for all people, he who stays 
therein as well as the desert dweller. Whoever 
intends to violate it out of wrongdoing. We shall 
make him taste a painful torment" (Koran 22:25). 

t jOlj aj ■ 11 «.l^, ^LiU 

v , 0 (J J' ’ ♦ , t , , , 

aj-C JiL iji 

* * * ■ ' »e 

.[To : gpJl] ^ ^J1 
^ n^JLikjn :0) 

(n: The words out of wrongdoing in the above 
verse mean "by reason of doing wrong through 
committing an act that is forbidden therein, even 
if it merely consists of reviling one of the care¬ 
takers” (Tafsir al-Jalalayn (y77), 436).) 

: ^ JU JUI * i-*j_ r £h 

: yj—iJ j* Jij] , 

.([t ta 

p72.2 The Prophet (Allah bless him and give 
him peace) said. 

*y»i ^!» : ^ j*j p72*2 

J j* ^ J* 

"Of all people, the greatest in outrage against 
Allah is he who kills in the Meccan Sacred Pre¬ 
cinct, who kills someone who is not trying to kill 
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p73,0 


Enormities 


him, or who kills because of the feuds of pre- 
Islamic times.’* 




* 


p73,U rORGOING THE FRIDAY 
PRAYER TO PRAY ALONE 


IJjU P 73.0 


p73.1 The Prophet (Allah bless him and give 
him peace) said: 

(1) ‘Tvc considered having a man lead 
people at prayer and going myself to those who 
hang back from attending the Friday prayer to 
burn their houses down upon them." 


»j-oi*: Jg ^Ji ^ p73,l 

1 p* t ,-4 




5 . _ 




• ti 






(2) “Going to the Friday prayer is obligatory 
for every male w ho has reached puberty/* 


* 


p74.0 SPYING ON THE MUSLIMS 
AND REVEALING THEIR WEAKNESSES 


J-*- P 74 0 

-Jl 


p74.l Included in this subject is the hadith of 
Hatib ibn Abi Balta‘a (A: who sent a secret letter 
telling of the Muslims' military plans to his rela¬ 
tives in Mecca in hopes that they would not get 
hurt) whom ‘Umar (Allah be well pleased with 
him) wanted to kill for what he had done, but the 
Prophet (Allah bless him and give him peace) for¬ 
bade ‘Umar to, as Hatib had fought at Badr (A: 
and by accepting Hatib’s excuse, left nothing for 
any Muslim to criticize (dis: p75.3)). 

If someone's spying entails undermining 
Islam and its people, or the killing, captivity, 
enslavement, or plundering of the Muslims, or 
anything of the like, then he is one of those who 
strive for corruption in the land, destroying tillage 
and offspring, and he is subject to death, and 
deserves the torment (A: of hell fire), may Allah 
save us from it. Anyone who spies necessarily 


y i/ P'74,'1 

dii jljl O *Ul j 

y ^ <Aixi t Jaj L** 

* 

. 1 ja* 

J* j-*j j* v—v w 

—di J-Jj l «A*ij pk —AM 
li-fi i diJj y jl , j — Jj 

.aiUlj ijr *—- ,>-*- a 
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Probable Enormities 


p75.0 


knows that it ordinary talebearing is an enormity 
(dis: p45), a spy's carrying information is far more 
abominable and heinous* 


wJLb Uj I_ 

■ Jr*'' 


* 


p75,0 PROBABLE ENORMITIES 

(n: Commentaries by frnam Nawawi and 
'Abd al-Ra'uf Munawi have been added by the 
translator to some of the following hadiths.) 


j* U p75,0 

J\Si\ 


ENVY 




p75T The Prophet (Allah bless him and give 
him peace) said: 

(1) ’‘Beware of envy, for envy consumes 
good works as fire consumes wood," 

(2) ‘"None of you believes until he loves for 
his brother what he loves for himself." 

(Nawawi:) It is fitter to interpret this hadith as 
referring to universal brotherhood, including both 
Muslims and non-Muslims, such that one loves for 
one's non-Muslim brother what one loves for one¬ 
self, i.e. to enter Islam, just as one loves one’s 
Muslim brother to remain in Islam, this being why 
it is desirable (mustahabb) to pray for the guid¬ 
ance of non-Muslims. The hadith is understood 
as denying that someone who does not love for his 
brother what he loves for himself has perfect faith, 
love meaning to want what is good and advantage¬ 
ous for him, referring to religious love, not indi¬ 
vidual human love. For one's human nature might 
well dislike another's attaining the good, or sur¬ 
passing oneself therein, though it is obligatory for 
one to resist this human tendency and pray for 
one's brother and desire for him what one desires 
for oneself. Someone who does not love for his 
brother what he loves for himself is envious, and 
envy, as Ghazali notes, is of three types (A: all of 
them unlawful). The first is to wish that another 
person cease to have something good in order to 
obtain it oneself. The second is to wish that 


^‘ n Jls p75.1 

w-A • .J_5"C C;U , j_ 

. [Ajh oljj] ;U 1 jsfc U* 

J* fSJ *-*-1 JLJj 

* b J } < < —4*J s _.-*** U 


J^ ( dl) 

j** ^ 

«. Hj 

>>7 •*> 'ujf 

«->-V 


U ^ J—*L-&1 

iiljl ^_ 1 ^J , d 


S^d j—^ jl L d . j-. . T li j 

-k-i \ jji . At I w>»Jl 

«. 'jr^} J^a>' flj—SJ 

oT ,cJl* y.-jhu 

W>*J b. <J 

C« *->-V w->^ jd ^ 

: *uj! «j*s J\ r -ii i _ ju 





. A -Ci ^ ^ 
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another lose something good, even it one does not 
obtain it, as when one already has another like it, 
or does not want it, this being worse than the pre¬ 
vious type. The third is when one does not wish 
that the other cease to have something good, but 
resents his having surpassed one in attainment or 
position, accepting his parity with one but not his 
superiority. And this is unlawful as well, because 
one thereby objects to Allah's division of His 
favor among His servants. Allah Most High says: 

“Arc they the ones who apportion the mercy 
of your Lord? It is We who have divided their 
livelihoods between them in this life, and raised 
some of them in degrees above others’ 5 (Koran 
43:32). 

So whoever does not accept this division opposes 
Allah Most High in His apportionment and His 
wisdom. One must remedy one’s human nature, 
make it accept destiny, and resist it by praying that 
one’s enemy be given what one's self-interest 
might prefer him not to have ( aPArba‘un ai- 
Nuvx'awiyya wa shurhuha (yl03). 40). 


NOT LOVING THE PROPHET (ALLAH BLESS HIM 
AND GIVE HIM PEACE) MORE THAN ALL 
PEOPLE 


lit , d p] jl ^ ^Jj) 

J* *XS- 

Jlj J V j' <il i i t. 

X* 51 j\ Jo ^Jo Uj-i-Jlj 

* - t * 

K y 9 ji C 'i >. La#l 1 

: JW JJ1 JIS . JU; JJ! 

* * ; . ' *■■■ ; - 

<Jj ) ■ * 

t 3 > k ^ L» — i 

.prr 

■UJl alb ^ |j’*- 8 

O*—J jjW 

^ ^JUlj 

«jjuJ tU-j-3C LplUijj L *\ . 

y J*] 

[t* :W > vA> 



* 



3f§ aUI J 


p75.2 The Prophet (Allah bless him and give 
him peace) said, 

“None of you believes until I am more 
beloved to him than his wife, child, self, and all 
people.” 

(Munawi:) Kirmani says, “Love of the 
Prophet (Allah bless him and give him peace) 
means the will to obey him and not disobey him, 
this being one of the obligations of Islam" (Fayd 
aPQadir sharh al-Jami* aPsaghir (y91), 6,441). 


r^^uJUU p75.2 

<La.i Jr> *_3j \_^-l J>■ 

l5 j>j oiljl 

J* J*] 'J*-'** 

/*l 1 

[tti 


CONTENDING WITH WHAT THE PROPHET 
(ALLAH BLESS HjM AND GIVE HIM PEACE) 
HAS BROUGHT 




JlP 



p75.3 The Prophet {Allah bless him and give 






Jii p75.3 
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p75.4 


him peace) said, 

"None of you believes until his inclinations 
conform to what 1 have brought.'’ 

(Nawawi:) This means a person must 
examine his acts in light of the Koran and sunna, 
suspending his own inclinations and following 
what the Prophet ( Allah bless him and give him 
peace) has brought. The hadith resembles the 
word of Allah Most High, 

‘When Allah and His messenger have 
decided a matter, no believer, male or female, has 
a choice in their affair” (Koran 33:36). 

(al-Arba'un ai-Nawawivva wci sharhuha ( y 103 ), 
74 ) 

ACQUIESCING TO DISOBEDIENCE 


p75,4 The Prophet (Allah bless him and give 
him peace) said: 

(1) "‘Whoever of you sees something wrong, 
let him change it with his hand (dis: book q). If 
unable, then let him change it with his tongue. If 
unable, then with his heart. And that is the 
weakest degree of faith.” 

And in the hadith related by Muslim concerning 
oppressors: 

(2) 'Whoever fights them with his hand is a 
believer, whoever fights them with his tongue is a 
believer, whoever fights them in his heart is a 
believer. Beyond that, there is not a mustard grain 
of faith.” 

This hadith proves that whoever does not con¬ 
demn acts of disobedience in his heart or wish they 
would cease is devoid of faith. Fighting with the 
heart includes asking Allah Most High to annihi¬ 
late the falsehood and its perpetrators, or improve 
them, 

(3) "Leaders will be placed over you that 
sonic of you will accept and some of you condemn. 


i 4. Li LJ ll 

i_A_jl 

1 L y 

^ ^ # f 4 ji , ^ Jt ** * * r 

y VS 5 ' ^ 
l r " 

■ J* J*1 

-fvt 


iib Cr** : 3^ ^ ,. ■■■ I t <Jli p75.4 

pJ i i-Cj 6 ijJiJ* Ip^l« 

JUj^ a..., . > pj jp , 4-iLv-L> 

. [ pi ■■■• alj j j o ijL/^1 Lj. Jp\ 
y p. L i> 1 Ju>- yj 

*41 Ajbia-. yj k yy 

y Ilia »\jj iyyj-%> 

■ [pi*** i\jj] '*-?■ 

pi iy ul ij* J —*—yJj 
qji_y3 -‘jt Vj * ja n-di 

u_1aJI 3L4*- yj . jLajVI 

oi y a 1 >!j .jku< aUi 

<*b : JU j 
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Whoever dislikes what they do is innocent. Who¬ 
ever condemns what they do is secure. But not 
whoever accepts and follows them.’’ Someone 
said, “Shouldn’t we fight them?” And he replied, 
“No, not as long as they maintain the prayer [dis: 
o25.3(a(A:))| among you." 

v pi- 

UN> : Jli 

. [pLw» filjj] . 

HELPING ANOTHER TO WRONGFULLY DISPUTE 


p75.5 The Prophet (Allah bless him and give 
him peace) said, 

"He who helps another to argue without right 
remains under the hatred of Allah until he gives 
up.” 

J* jlpl Jam : 3 ^ JU p75.5 

dJ' inw ^ olS' 

.[j^sws djj] «£yj 

UNDERHANDEDNESS 


p75.6 The Prophet {Allah bless him and give 
him peace) said, 

"Plotting and duplicity are in the hellfire.’’ 

p75.6 

•Oj] 'jU' _^Jip 

-L/fJ 

DIS AFFECTING A PERSONS SPOUSE OR 

SERVANT FROM HIM 

jt Jj. J* 

p7x7 The Prophet (Allah bless him and give 
him peace) said, 

“He who disaffects a person's wife or servant 
from him is not of us,” 

;>-** • dtt p75.7 

VULGARITY 

J>Ji .iJUi 

p75.8 The Prophet (Allah bless him and give 
him peace) said: 

(1) “Modesty is of faith, and faith is in 
paradise. Vulgarity is of rudeness, and rudeness is 
in hell.” 

^ JU p75.8 

tlJLllj i, jL_*jYIj u>l— wY' 

< 1 jj] ijtdl »Lapd1 

i 

| 
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p75.9 


! (2) "Allah detests the foulmouthed, vulgar 

person.” 

i yik Ti ail oil 

BEING LEADERLESS 


p75.9 The Prophet (Allah bless him and give 
him peace) said, 

'The death of someone who dies without the 
leader of a group over him is as if he had died in 
the pre-Islamic period of ignorance [A-: leader 
meaning the caliph (def: o25) or his representa¬ 
tive, if they exist (dis: p40.2(A:)].” 

p75.9 

♦ ' * , 

BENEFITING AT a MUSLIM’S EXPENSE 

t J* 1— iljl "jfi 

p75.10 The Prophet (Allah bless him and give 
him peace) said: 

“Whoever eats food obtained at the expense 
of a Muslim. Allah w ill feed him hellfire on Judge¬ 
ment Day. He who gains a prestigious reputation 
at the expense of a Muslim, Allah will reduce him 
to the position of the show-offs and boasters (def: 
p33,2) on Judgement Day. He who wears a gar¬ 
ment acquired at the expense of a Muslim, Allah 
will dress him in a garment of fire on Judgement 
Day.” 

p75.10 

jUl ^ iisl 1* -JJT aS'! pJL^i 

fi-f ^ ■yj * 

fV j ^ Aiik 4^.Ul =. Lw 

Lj JAJ S 

9 

•bjJ ^ jU j# L J aJJI 

1 

SHUNNING A MUSLIM WITHOUT RIGHT 


pT5.11 The Prophet (Allah bless him and give 
him peace) said, 

“Whoever shuns his brother for a year is as 
though he had spilled his blood.” 

(Munawi:) This means that avoiding him for 
a year deserves punishment in the hereafter just as 
spilling his blood does, and that both the person 
w ho shuns someone and he who kills someone are 
involved in sin. though not on the same level, for 
the use of a simile does not imply the parity of the 

j9yA J*) ; $£; Jl> p75,ll 

# 

j-**i i sh 

[) (*_»> lLL«—S" 

wlL. j) Ui* L^aJi 

l ji 
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simile's subject to the thing with which it has been 
compared. Shafi'i holds it is unlawful to shun a 
Muslim for three days unless there is a valid 
reason such as the religious improvement of the 
person avoiding the other or person being 
avoided, or when the latter is morally corrupt or 
involved in reprehensible innovation (bid a, def: 
w29,3) (Fayd al-Qadir shark at-Jami' al-saghir 
(>’91), 6.234). 

. 4* 

V] j>- J 

J ^L$Jl y * 

y. Jii] mx, 

.{Yrt h 

INTERCEDING FOR THE GUILTY 


p75.12 The Prophet (Allah bless him and give 
him peace) said. 

p75.12 

dJl JjJp- ye Jl>* J ji j.w 

He whose intercession comes between a 
criminal and one of Allah's prescribed penalties 
has defied Allah in His command.” 

• djj] k^I y dJl 

SAYING SOMETHING THAT ALLAH DETESTS 

<Ul Lw 

p75.13 The Prophet (Allah bless him and give 
him peace) said: 

J—=Tj—p75.13 
l+l ^ M *Ui ii- y USUI, pi&J 

(1) A man says something Allah detests 
that he does not think twice about, for which he 
plunges into hell [dis: rl].” 

(2) A man says something pleasing to 
Allah, n<it imagining it amounts to what it does, 
for which Allah records His pleasure in him until 
Judgement Day. And a man says something that 
angers Allah, not imagining it amounts to what it 
does, for which Allah records His wrath against 
him until the day he meets Him/* 

a, jj] J 4* % 

UKJU pJ&J J*- o\t> : ^ Jlij 
^ (utf) U dJ! ji \j-*j ye 

^ j d <JJ 1 C-CL 

jlj 

■ i ■ A 1»i ji vAL jlS L* dJi ia ~>v^. 

jiLiU ^1 *_L>^ 1—^ <1 <1JI 

• L j) 

SAYING ‘ MASTER” (SAYYID) TO A HYPOCRITE 

J <1)1 

p75/!4 The Prophet (Allah bless him and give 
him peace) said. 

\j lj rfT Yh Jli p75. J4 

J_d sit J] „x_-. jiL-uii 

' Do not say ’ l mas ter” to a hypocrite, for if he 
is a master, you have angered your Lord Mighty 
and Majestic.” 

y) y- 
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p'75.15 


BREAKING A PROMISE 


If'jb I 


p75.15 The Prophet (Allah bless him and give 
him peace) said, 

"The signs of a hypocrite are three: when he 
speaks he lies, when he promises he breaks it, and 
when entrusted he betrays his trust.” 


Jli p75.15 

■ j frj j t ii| i 

. [^d* H jU b] J ■; wtUl 


(A: If one makes an ordinary promise to another person, it is sunna to keep 
the promise, though it is strictly unlawful to make a promise that one has no inten¬ 
tion to keep, this being how scholars interpret the above hadith.) 


Lying and betraying a trust have been men* 
tinned before, while here we are discussing prom¬ 
ise breaking. Allah Most High says. 


b \j \j* -i_& UL-aJlj wXJdl Ut> 

U U jSjJl.i jj f* I C.j Hi jl-w 

: dJl JU Jjj 


“Of them, there is one who promised Allah, 
If He bestows of His generosity on us. we shall 
certainly give charity and be of the righteous’ ” 
(Koran 9:75). 


tlr? kil-ji dll j-aU. 

— P / ^ ^ ^ 

j*j :: o ) .[ V ® 

<] jXXr 


(n: Suyuti notes that the person referred to 
above "is Thaiaba ibn Hatib, who asked the 
Prophet (Allah bless him and give him peace) to 
pray that Allah would enrich him, so that he might 
give everyone their just due. So the Prophet sup¬ 
plicated for him and he became wealthy, but then 
he stopped coming to the Friday prayer, withdrew 
from the community, and refused to pay zakat, as 
Allah Most High says: 


& J 5 " ^ dl! 45j ol 

y* 4_JU J LpA> 4_i>- 

JLj UT 

(: 

», * , t o , t t t. 

*-* 41 p fclj \ LJj ^ 

» fi" .- 4 . • 

r*.y* J (•*?**» ■ pAj 

t t r r . , S 9. m t ^ j . ; 

»JJ*J ^ <A11 \ U J^il> fjl jlj 

- V*\ " iijj!^ IJlS" Ijj 

.[VV 


'"But when He gave to them of His generos¬ 
ity, they hoarded it and turned away in aversion. 
So He punished them by putting hypocrisy into 
their hearts until the day they meet Him, because 
they broke their promise to Allah and lied’ (Koran 
9:76-77). 


M ^ Jl dUi j-h 

* dJl ilijo : JUii 

j-** Jl ^ ji 


Some time after this, he brought the Prophet 
(Allah bless him and give him peace) his zakat, 
but the Prophet told him, ‘Allah forbids me to 
accept it from you,’ at which Thaiaba threw hand¬ 
fuls of dust upon his own head. He laler [A: in the 
time of the subsequent caliphate] took his zakat to 
Abu Bakr, but he w r ould not accept it. r Lhen to 
‘Umar, but he would not accept it. Then he took it 
to ‘Uthman, but he would not accept it either, 
and he died in the reign of ‘Uthman” (Tafsir at - 
Malayn (>77), 253).) 


[t«r : ^ 
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NOT TRIMMING ONE'S MUSTACHE 

o\£ li! —All 

p75,16 The Prophet (Allah bless him and give 
him peace) said: 

(1) “He who does not trim his mustache l<ief: 
c4,1(2)] is not one of us." 

(2) “Be different from the Zoroastrians: 
grow your beards and trim your mustaches," 

J« p75.l6 

(j,) 

L>A> : j&r JLSj 

*hj] 

NOT PERFORMING THE HAJJ WHEN ABLE TO 


p75.17 ‘Umar ibn Khattab (Allah be well pleased 
with him) said: 

js j—JU p75.17 

jl -Cilo ; 4)1 

‘Tve considered sending men to these cities 
to see who has not made the pilgrimage* and col¬ 
lect the non-Muslim poll tax (jizya, def: o11,4) 
from everyone possessing the means who has not 
perf ormed it [def; j 1.5-10]. They are not Muslims. 
They are not Muslims." 

J* b 

b S-L*- 4 C—Jlf j-aJ i H) 

{►* ^ 

-La-* «bjj tj**. L,*i U , J-aL-au 

■ <y' 

KEEPING AN INHERITANCE FROM AN HEIR 

JA 4jjlj ^ j>ti JL>4 

p75.l8 The Prophet (Allah bless him and give 
him peace) said, 

JU p75-18 

4)1 ^ Lit dj'j r —■ 

“Whoever prevents his heirs from receiving 
their inheritance ]dis: w52.1 (234-36)1, Allah will 
prevent his inheriting paradise." 


TALKING ABOUT HOW ONE'S WIFE MAKES LOVE 


p75.19 The Prophet (Allah bless him and give 
him peace) said, 

jr* y* ^ Jb p75,19 

* t 

y>rj SaLJiJI fj* 4J! Jw^ 

“Among the worst people in Allah's sight on 
Judgement Day will be the man who makes love to 
his wife and she to him, and he divulges 
her secret." 

Jj] 
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1 SODOMIZING ONE’S WIFE 

La ^ oly*Jl jLjl 

p75.2(l The Prophet ( Allah Bless him and give 
him peace) said. 

j J Jt* p7S. 20 

“He who sodomizes a woman is accursed. ” 


INTERCOURSE W'lTH ONE S WIFE DURING 

MENSTRUATION 


p75.21 The Prophet (Allah bless him and give 
him peace) said, 

“Whoever has intercourse with a woman dur¬ 
ing her period, or sodomizes a woman, or who 
goes to a fortune-teller and believes him, has com¬ 
mitted unbelief (A: if he considers any of these 
permissible].” 

J^ P75.2 1 

J ^ •V 1 ^ J) 

, . * • 

. [sjls y) »i jj] iys£ -US ■u-Cui Luti" 

LOOKING INTO ANOTHER’S HOUSE WITHOUT 

LEAVE 

^ c-u ^ X iJt 

p75.22 The Prophet (Allah bless him and give 
him peace) said: 

(1) “Were a man to look at you without per¬ 
mission and you threw a rock at him and knocked 
out his eye, you would not have committed any 
offense, ” 

(2) “Whoever peeps into a house without its 
people’s leave, they may put out his eye,” 

jl p75.22 
•Lus*. .L*i dL4* ^JLtl 

j] cXJa utS" L* <JwU oLwi 

fS ^ J-** : ^ 

r , *j . , 

Jl p§J JU- 

■[(d—• 

EXCESSIVENESS IN RELIGION 


p75.23 Allah Most High says. 

“Say: 'O people of the Book, do not be exces¬ 
sive in your religion’ *' (Koran 4:171), 

(Qurtubi:) According to exegetes, this 
refers to the extremism of the Jews concerning 

: JU;d)iJlS p75.23 
i . . . r L-» -L^Lli 

.[\V> :*LjJi] 

( : lAt* 11 ) 
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Jesus in accusing Mary of fornication, and the 
extremism of the Christians in considering him a 
god. For both excessiveness and remissness arc 
evil, and both may be unbelief (al-Jami' li ahkani 
al-Qur‘an (y!17), 6.21). 


or*- » lSj ! ., . *0 1 jUrj jm/ I_j—>Ji 

*45 , L j j * 

: jl^l J-L] o 

• [" /n 

: gjs 41! J j JU 


1 he Prophet (Allah bless him and give him peace) 
said, 


r*M ^ ^ ^ j) 

■ f^LJi ilj^] ((je-di ^i) 


“Beware of going to extremes [in religion], 
for those before you were only destroyed through 
excessiveness.” 


■UjJ* : ^1 JU (: jjUJI) 



Os-*-** ^Vi! 


cbL^Vl ^ jldi 


(Munawi:) Ibn Taymiya says, “His saying ,[m /r :_^uJl 

'Beware of going to extremes in religion’ is a gen¬ 
eral prohibition applying to all types of extremes, 
whether in beliefs or works” (Fayd al-Qadir shark 
al-Jami* ul-saghir (y91), 3.126), 




NOT ACCEPTING A SWORN STATEMENT 


UijJl pM> 


p75.24 The Prophet (Allah* bless him and give 
him peace) said, 

“Whoever is sworn to in Allah's name, let 
him accept it, for whoever docs not has nothing to 
do with Allah in anything.” 


: Jli gg ^Ji j* p75.24 

*>* jJ* j*jt r* i/J d 

jj! ®b_>] ^ dji 


STINGINESS 



p75.25 Allah Most High says: 

(1) “Whoever is watchful against the stingi¬ 
ness of his own soul, those arc the successful” 
(Koran 59:9). 

(2) “Here you are, called upon to spend in 
the Way of Allah, and some of you arc being 
stingy, while whoever is stingy is only ungenerous 
towards himself. It is Allah who is rich and you 
who are the poor” (Koran 47;3S), 


I, 


p75.25 


(•-* di—Cjli a 


1 ul s 


* Cj-*J r 

*. : > - >. v w , t 

jj §- pLi 1 L* ■#■ ; ^ LjC 

' • ... . , • ** ; 4 . * »' 

i ^jA ^JJl ^ y lJ 

#' I •• *^ i . f ' . .. jj ; D '».... 

■dJIj 4 

• > . 9 t£ , 

, [T*A ; J ^*1 jAil\ j 

• m y ^ ^ 

* Cr* ?*■» <jb" ■ $fe 


The Prophet (Allah bless him and give him peace) 
said: 
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Probable Enormities 


p75.26 


(J) “What disease is worse than stinginess?" 
(2) “Three things are deadly; avarice 

* 

obeyed, caprice yielded to, and opinionated 
people's pride in their opinions/’ 


SITTING IN THE CENTER OF A CIRCLE 


p75.26 The Prophet (Allah bless him and give 
him peace) cursed whoever sits in the middle of a 
circle of people (A; because such a person sees 
himself as better than they are). 


PASSING IN FRONT OF SOMEONE PERFORMING 
THE PRAYER 


p7.V27 The Prophet (Allah bless him and give 
him peace) said, 

“If someone passing in front of a person per¬ 
forming the prayer knew of the penalty for it, it 
would be better for him to wait for forty [n; a 
variant has, “a hundred years"]." 

(A: In from means within the length of the 
person's prostration, or the distance to the barrier 
he is using (def; t7) if it is not far.) 

(Munawi;) Ibn Daqiq al-'Eid says: “A Maliki 
scholar has distinguished four situations respect¬ 
ing the sin of the person praying and the person 
who passes in front of him [n: given P, the person 
praying, and O, the person passing in front of 
him]: 

(1) Q sins but not P when P is praying behind 
a barrier in a place that is not a commonly used 
walkway and Q passes in front of him when there 
is another alternative (A: meaning another route, 
since to stop and wait is not considered an alterna¬ 
tive, though it is superior); 

(2) P sins but not Q when P is praying in a 
commonly used walkway without a barrier, or at a 
considerable distance from one, and O has no 
other alternative but to pass in front of him; 


^‘« : 

v • 

jr 11 p7^*26 

. la— j .j-JUJi 




lire jtdJ : >y§ JUj p75,27 
<M Ji._& 4__dp liU 

1 y*>- 

‘ J^j_> Jli ( ; 

/ 4 ^ Jl |*w«3 

• * — " J Jl 

r 

^ jL vi jLJL j 
J-?* ^ ‘j —^ b 

\jSr\ _ _ jl '■ - J—-"-' 

. jUJl o_o ip-jX-* 
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(3) both P and Q sin when P is praying in cir¬ 
cumstances like (2) above, if Q has an alternative 
route but passes in front of P anyway; 

(4) and neither P nor O sin when P is praying 
in circumstances like (1) above, if Q has no alter¬ 
native and passes in front of P/’ 

jLJl -L?u 

.[VTA /o ; J *wall 

{Fayd al-Qadir shark al-Jami 4 ai-saghir (y91) % 
5,338) 


NOl LOVING ONE’S FELLOW MUSLIMS 


p75.28 The Prophet (Allah bless him and give 
him peace) said: 

“By Him in whose hand is my soul, none of 
you will enter paradise until you believe,and none 
of you will believe until you love each other. Shall 

1 not tell you of something which if you do it will 
create love among you? Increase the custom of 
greeting each other with ‘as-Salamu ‘alaykum.’ ” 

i j p75.28 

.*,£1.11 VI l ^ Vj 

j u *‘j w4....£ ja j j „ 

.[>A \.rc Ji 

(Kijab al-kaba’ir wa tabyin al-maharim (y36), 
35-181) 

* 


\ 

p76,0 (n: Most of the above enormities are agreed upon by all four schools of 
jurisprudence. A more comprehensive list by Ibn Hajar Haytanii is given below 
at w52*) 

* 

p77.0 THE CONDITIONS OF A VALID 
REPENTANCE 

i *j^\ J ?jjJ* p77.0 

p77.1 (Nawawi; (n: with commentary by 
Muhammad ibn 'Allan Bakri (B:))) Scholars state 
that repentance is obligatory for every sin (B: 
there being scholarly consensus (def: b7) that it is 
obligatory for both lesser sins and enormities, and 
for both outward acLs and inward ones such as 
malice or envy). 

p77,l 

& (•(('—') 0** j* 

: ja : *LX*li 

Jti «3> ^ 

. Jubiltf 

_-___ 
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The Conditions of a Valid Repentance 


p77.2 


p77.2 When a person's disobedience is solely 
between him and Allah Most High, unconnected 
with another human being’s rights, his repentance 
has three conditions: 

(a) to desist from the sin; 

(b) to regret having done it (B: because of its 
being disobedience, since regretting it for some 
other reason is of no consequence); 

(c) and to resolve never to commit it again. 

(B: Some hold that after having repented of 
it, it is also a condition that one abandon the com¬ 
pany of whoever committed the act with one, and 
also that one's repentance be purely for the 
of Allah, a restriction that Ibn Hajar Haytami 
embeds in the first condition above by saying, 
k ‘to desist from the sin solely for the sake of Allah, 
since abandoning it out of fear, ostentation, or 
other motive besides Allah Most High is not con¬ 
sidered desisting.If any of these conditions is 
lacking, one's repentance is not valid. 


p77.3 If the act of disobedience is connected 
with the rights of another human being, repen¬ 
tance for it has four conditions: the three men¬ 
tioned above, plus clearing oneself of the obliga¬ 
tion owed to the other person. If this obligation is 
property or the like, one must return it (A: by any 
means, secretly or openly, even as an ostensible 
gift) to him (B: i.e. to its owner, meaning to return 
the article itself if it still exists, or if it does not, 
then a substitute, whether this be its value or an 
equal amount of it). (N: Becoming a Muslim 
eliminates all previous sins except those involving 
rights or property owed to other people, Allah 
does not pardon these until they are restored or 
forgiven,) 

If the right in question is the penalty for 
charging someone 'with adultery when there are 
not four witnesses (def: o 13) or the like (B: such as 
a victim’s right to retaliate (o3) for a homicide or 
injury) then one must give oneself up to him (B: to 
permit him to inflict the penalty due) or else ask 
him to forgive it. (B: The author's words seem to 
imply that the validity of repentance depends on 


j . ./i- , r !i ijU p7 1 ,2 

^ ^ y. j 

: w')] V ul ol 

l -^> lJ -i) Jl J 

* * * 

dJ j<i jjl -Uj 

• wl* JLaJ 
[ jaj] j yvi j jlaJi \x* 

y dl wJJJi li y \ 

i J* ^ y* J J* Jj-** 

W (J J^ 


d 


JldJ 


J*z s^-iL^ dl j p77.3 

dJlA ; mj jl 

^ r 

jl VU w-)l£ jp , v- 

J * 

d-j d,Jj_jf 1 

: jtr 01 ^ 

(U^>La> ^ 

: *-y) J : k^) kjS^ 

w-li? jl (4_L> ^1 -L_adl ^<y1 

•<—; k_/) t j- jL ^ r 

sii JA U Jji 
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p77.3 


Enormities 


performing the above, of returning the property 
or giving oneself up—Le. when possible, for 
otherwise one intends to do so when possible, or 
asks the victim for amnesty—but the position of 
the Imam (A: Juwayni), which i zz ibn k Abd al- 
Salam and our author (n: Nawawi) also follow, is 
that one’s repentance is valid regarding the rights 
of Allah Most High (N: through merely repent¬ 
ing), while the other person’s right is an obligation 
that remains upon one (dis: w53), as does the sin 
of not discharging it). 

If the wrong done to another consists of slan- 


J-** dlli ^ 5 y Vj J vjUi I J; 

^ U* j >i*i1 iw-Us 
J! - ■ Byiij f ^-JI JL* y ydl 

^ 7 —!»!■> £ j«J OJj 4-^jy 

dll J^J 

• ty[j 


a 7 Js> oJL£ j 

4 ! 1-hJ 4 JU Ui jt 

jjJ> w/i |J Va j-a! u Ua 


der (def: r2), then one must have him pardon it 
(B: by informing him so he can forgive one, 
though informing him is only a necessary condi¬ 
tion when doing so will not cause even greater 
harm, though if it will, as when one fears the other 
will kill one. informing him is not obligatory. Both 
asking for the person's forgiveness and informing 
him of w hat one said are only obligatory when he 


«j1 jL>Vt yyj 

(jLiiw'il! v/ i5’ LwLi'Jl 4_jJa 

V \ t _ W : yeijj y> w Ui] 

i J id Jesuit J-L wLtf ja 
. [ ^ * _ AA /\ : 


has heard that he has been slandered. If he has 


not, then asking Allah’s forgiveness is sufficient) 
(Riyad ai-salihin (y!07), 10-11, and Dalii ai- 
falihin li turuq Riyad al-salihin (y25), 1.88-91). 


* 
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qO.O 


Commanding the Right and Forbidding the Wrong 


qCl.0 INTRODUCTION 


;L.JUUl qO.O 


qO. 1 (n: The discussion and analysis that follow are Imam Ghazali’s, edited by 
the Hanbali scholar Ibn Qudama Maqdisi from an earlier abridgement of Gha- 
zdiVs Ihya’ l utum al-din by ‘Abd al-Rahman ibn Jawzi, which Maqdisi shortened 
to a single volume whose conciseness, if less vivid than the Ihya\ better lends itself 
to the purpose of the present section, which is to discuss the practical implications 
of an important aspect of Sacred Law.) i 


qO.2 (Ibn Qudama Maqdisi:) One should know' 
that commanding the right and forbidding the 
wrong is the most important fundamental of the 
religion, and is the mission that Allah sent the 
prophets to fulfill. If it were folded up and put 
away, religion itself w'ould vanish, dissolution 
appear, and whole lands come to ruin. 


('qO.2 
y J l w ol 

J—<■ H j yiadll 

jUi 

r* i. a _L>L —* 


* 


ql.O 1 HE OBLIGATION TO 
COMMAND THE RIGHT 



ql.O 


ql.l Allah Most High says, 

‘"Let there be a group of you who call to good, 
commanding the right and forbidding the wrong, 
for those are the successful” (Koran 3:104). 

This verse explains that commanding the 
right and forbidding the wrong are a communal 
rather than a personal obligation (dis: c3.2), for 
He says, ‘ k Let there be a group of you,.." and not, 
' All of you command the right.” So if enough 
people do it (A: meaning that whenever a wrong is 
seen, one of those who see it corrects it), the 
responsibility is lifted from the rest, those w r ho 
perform it being expressly mentioned as the suc¬ 
cessful. There are many verses in the Holy Koran 
about commanding the right and forbidding the 
wrong. 


qt.l 

> 5 ', ‘ /a ,. 

ij!] *** JjDjlj 

[W 

ij* *Jl OL»«U 

V ■ dh ^ V Lj LiiisJ 1 

h -a~* J4 A, ^ lip i \# 

^OLill , jJLJI j* 

ji>i' Jj . *J 

j* ^ ijts 

y^\ 


ql .2 The Prophet (Allah bless him and give 
him peace) said: 


ql.2 

T*rz> ^ ^ j [ w— *■*—* t ! dl> * ‘ dJ 1 
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The Obligation to Command the Right 


ql.3 


(1) "Those who keep within Allah's limits 
and those who transgress them or allow them to be 
compromised may be compared to people on a 
ship, some of whom must stay below deck in the 
hardest and worst place, while others get passage 
above. When those below need water, they pass 
through those on the upper deck, injuring and 
annoying them until those below reflect, ’If we 
were to stave a hole in the hull we could get water 
without troubling those above/ Were those above 
deck to leave those below to themselves, all would 
be destroyed, w r hile if they were to help them, all 
would be saved.” 

(2) ‘‘Whoever of you sees something wrong, 
let him change it with his hand. If unable to, then 
let him change it with his tongue. If unable, then 
with his heart. And that is the weakest degree of 
faith/' 

(31 "The best jihad is speaking the truth to an 
unjust ruler/' 

(4) "When you see my Community too 
intimidated by an oppressor to tell him, t You are 
a tyrant/ then you may as well say goodbye to 
them/* 

(5) "Command the right and forbid the 
wrong, or Allah will put the worst of you in charge 
of the best of you, and the best will supplicate 
Allah and be left unanswered/' 1 


dil J > l . M : Jjh^i 

(j* * Wi* ^1 J-Jlj Lfci 

LfU^i f * ■ / .» j «■ l_j— jSj 

f l t L-a 

f*1 ^y JLJi jL& l_ 

fH-V d— b 1 " 

b — 

liV. ^y U/- £ : IjJUi i 

jL> t \ ■jm j,jj pjj 4 , ; j l —It 

.< 

■' < |d j j|J t *wLj o i j-&>a 

dihj i 4jJui ^ ia:w *J jp s 4jL.,J.yi 
. 4 jL^iY >. - P ) 

' s 

aLpdl J — « V^ u : j —>-1 $ 

j] o j*- 

wwij '• 

s ^*iUo edi : -J J j-is jl ,, ii v*N 1 . 
jyldi> " dl 

dJl J J — fJ* 

r+S jL>- 1+f jb"* 


ql.3 Abu Bakr (Allah be well pleased with 
him) rose from his place, and after having praised 
Allah Most High, said, “O people: you recite the 
verse. 


“ ‘O you who believe: you are responsible for 
yourselves: those who go astray will not harm you 
if you are guided’ (Koran 5:105), 

“while we have heard the Messenger of Allah 
(Allah bless him and give him peace) say. 


' ^ dil ql,3 

; ^ ,, <_1* ^1 j -dll Jw»>J 


- ' -'y 





V I feL I, 

: iJU\\ hi j-i £ 


p>9 

jin : Jjk* aJJI 

Ijl j [j] ^>Ul! 
. Kw/ijAi «JJt| ^ « ■ jl 


‘People who do not change something 
wrong when they see it arc on the verge of a 
sweeping punishment from Allah/ “ 
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Commanding the Right and Forbidding the Wrong 


q2.0 


q2,(l WHO MAY COMMAND THE 

RIGHT AND FORBID THE WRONG 

J 0 I q2.0 

o* 1^*0 Ij 

/cJ 1 

LEGAL RESPONSIBILITY 


q2,l There are four integrals (def: q2 5) in 
commanding the right and forbidding the wrong, 
the first of w hich is that the person doing so be leg¬ 
ally responsible (def: c8.1), Muslim, and able to, 
these being the conditions for it to be obligatory, 
though a child of the age of discrimination (def: 
fL2) who condemns something dishonorable is 
rewarded for doing so, even if it is not obligatory 
for him to. 

[ul |4-*l] q2.J 

L.,4 1 j ) ■ ^ji 

J ^ L 

jL&] <J \ 

MORAL RECTITUDE IS NOT A CONDITION 

iJl-uii hyJij V 

q2.2 As for requirements of moral rectitude in 
the person giving the reprimand, some scholars 
take this into consideration and say that a corrupt 
person is not entitled to censure, a position for 
which they adduce the word of Allah Most High, 

“Do you enjoin piety to others and forget 
yourselves? “ (Koran 2:44), 

u iJUk* L 4* q2.2 

1 ^ : tjJLSj fji 

Ld 1—<c]jj 

but there are no grounds in the verse for such an 
inference. 


HAVING THE CALIPH’S PERMISSION 


q2.3 Some scholars stipulate that the person 
delivering the censure must have permission to do 
so from the caliph (def: o25) or his regional 
appointee , and do not grant that private individu¬ 
als may censure others. This is untrue, for the 
Koranic verses and hadiths all indicate that who¬ 
ever sees something wrong and docs nothing has 
sinned. Stipulating that there must be permission 
from the caliph is mere arbitrary opinion. One 
should realize that there are five levels of censure: 
explaining the wrong nature of the act, admonish- 

i rn 1 ^ fj* -t=*j —- q2.3 

^ iAaj l — >«Ji 4*1*j \i 

, — > 1 0 'ij .y 

D - - • ] . pJoC fUYl J jjfc 
: v-V L-fr 1 Jf | 

l i JgJaiil | * , >L5JL la_£- ^Jlj * ^ 

,,J. r . ; Uj, :_)| [ ; 4__LJ1 
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Who May Command the Right and Forbid the Wrong 


q2.4 


ing the person politely, reviling him and harsh¬ 
ness, forcibly stopping the act (such as by breaking 
musical instruments or pouring out wine), and 
finally, intimidation and threatening to strike the 
person or actually hitting him to stop what he is 
doing. It is the latter level, not the first four, that 
requires the caliph, because it may lead to civil dis- 
order. The early Muslims 1 invariable practice of 
reprimanding those in authority decisively proves 
by their consensus (def: b7) that there is no need 
for a superior's authorization. If it be wondered 
whether a child is entitled to reprove his father, or 
a wife her husband, or for private citizens to 
reprove their ruler, the answer is that all are fun¬ 
damentally entitled to. Wc have distinguished the 
five levels; the child is entitled to explain the 
nature of the act, to admonish and advise his 
parents politely, and finally may censure at the 
fourth level by such things as breaking a lute, 
pouring out wine, and so forth. This is also the 
sequence that should be observed by a wife. As for 
private citizens with their ruler, the matter is much 
graver than a child’s reproving his father, and 
citizens are only entitled to explain the matter and 
advise. 


j-SS Jlj 

jj oJ j\j 

d I o ' j! i - ‘j - jl 

U jja J] 

^ j*r 

A. ...hJI 1 ■jl-.Jl j] ij 

J* 5 V-* 1 J* 

k J* *-**7^J [ • - ’ 1 
a* :Ui j* 

. isai 

u* 

! jA <■>>- J l '• 'j l 

^ 4 .XJuUJ 

^ J* u, i ia_p 

1 l k -* J*} l J \ j_J 1 

^ 

£• l-^ 1 ] ^ 

, ajpi ^ J-Ji! jJi li , jLULJl 

*^1 ^ 


BEING ABLE JO CENSURE 


J* Sjjuii 


q2.4 It is a necessary condition that the person 
condemning something wrong be able to do so. 
Someone w ho is unable is not obliged to condemn 
it except in his heart. The obligation is not only 
lifted when physically unable, but also when one 
fears that problems (def: q2.7) will result for one, 
which also comes under the heading of inability. 
The obligation to censure the wrong is likewise 
lifted when one knows that the reproach will be 
ineffective. Four situations may be distinguished 
with respect to this. 

(1) When one knows (def: q2.6) the wrong 
will be eliminated by speaking or acting without 
this entailing problems for oneself, one is obliged 
to censure it. 

(2) When one knows that speaking will be 
ineffective and one w ill be beaten if one does, one 
is not obliged to. 


q2.4 

J 4 . J* 

». N o>jl-£C I j i \ z \ s_U>_1 -Lij 

: j*-. — 

*Xyu JJj£ j! piO«u jl UfcJL^-1 

4_lp i_ a* J>>j> jJr jJjlJ j | 

. ASL’Xl 
* 

^ jl Jl*«- jl LjLil 
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q2.5 Commanding the Right and Forbidding the Wrong 


(3) When one knows that one's censure will 
be ineffective but it does-not entail problems for 
one, it is not obligatory, because of its ineffective¬ 
ness, though one is still recommended to censure 
the act is order to manifest the standards of Islam 
and remind people of their religion. 

(A: Hadiths that seem to show the nonobligatori¬ 
ness of commanding the right and forbidding the 
wrong are understood by Islamic scholars as refer¬ 
ring to specific situations in which censure is inef¬ 
fectual, and are not global statements about this 
obligation’s inapplicability to a certain era of his¬ 
tory, such as our own or some future time. Com¬ 
manding the right and forbidding the wrong will 
be obligatory until the Day of Judgement.) 

(4) And when one knows that it will cause 
problems for one but the wrong will be eliminated 
by censuring it, such as with breaking a lute or 
dumping out w'ine when one knows one will be 
beaten for it, then one is not obliged but rather 
recommended to, as is evident from the hadith, 

'The best jihad is speaking the truth to an 
unjust ruler/* 

There is no disagreement among scholars that it is 
permissible for a single Muslim to attack battle- 
lines of unbelievers headlong and fight them even 
it he knows he will be killed. But if one knows it 
will not hurt them at all, such as if a blind man 
were to hurl himself against them, then it is unlaw¬ 
ful. Likewise, if someone w'ho is alone sees a cor¬ 
rupt person with a bottle of wine beside him and a 
sw f ord in his hand, and he knows that the person 
will chop his neck if he censures him for drinking, 
it is not permissible for him to do so, as it would 
not entail any religious advantage worth giving 
one s life lor. Such censure is only praiseworthy 
when one is able to eliminate the wrong and one's 
action will produce some benefit. 


V .jt&i J JU- oi UJUi 

* 

■u_- *»-■ Si l IAj j£j‘ 'll l «>1i 

bSJjUll f juJ -—1* 

- 'I A_jl |*Jju j\ 
ji j&uJi 

4 lc- «—i. Iws -'jJaa 
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jUil ■ ■Xs- j>- 
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o j i 1 

. Jiftj j! j 

^ 4} 5 —>L-£J V <—jl pU j| 

> --i C-rX '■ -> L - i5Ll1 

. ^ jp- 1. < A .. *1 \ t 

a-i—>-_• Liu-li j} JUXJj 

Ajf pL£j i. wU- «-Uj £-"U 

J?%J pi i. AAl^- j I ■*—*4^ 

^ V lit jV J* 4} 

* 1 

e _ <, l y\ jjaJl 

jfrl JLtvi J* jL^yi 

r ■*** j 


q2.5 If one wants to censure something but 
knows it will result in one’s companions also being 
beaten with one, it is not permissible for one to do 
so, because one is incapable of removing one 
blameworthy thing without its leading to another. 
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What May Be Censured 


q3.0 


(N: It is not lawful to censure anything reprehen¬ 
sible when doing so will lead to a thing or state that 
is more reprehensible.) 




q2,6 Know' only means what one believes will 
probably result. Someone who thinks that it will 
create problems tor him is not obligated to cen¬ 
sure, though someone who does not believe that 
problems will result is obliged to. 

Cowardice does not enter into consideration 
here, nor foolhardy courage, but rather the nor¬ 
ma! temperament of someone with a sound dis¬ 
position. 


•2a ^y p-UL I * . <— b 
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q2.7 /VoWems means being beaten, killed, 
robbed, or acquiring a bad name in town. As for 
being reviled and disparaged, it is not an excuse to 
remain silent, for someone who commands what is 
right generally meets with it. 
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q3.0 WHAT MAY BE CENSURED 


i^^Jl U q3.0 


q3.l The second integral of commanding the 
right and forbidding the wrong is that the thing 
censured is something blameworthy that exists at 
present and is apparent. 

Blameworthy means that its occurrence is 
prohibited by Sacred Law, this being of wider 
scope than mere disobedience, for someone who 
sees a child or insane person drinking wine (A: 
which is not a sin in relation to them) is obliged to 
pour it out and forbid them. 

That exists at present excludes someone who 
has drunk wine and is now finished, and so forth. 
It also excludes something which will take place 
later, as when there is evidence that a person 
intends to go drinking that night. There is no cen¬ 
sure in such cases other than to appeal to the per¬ 
son's conscience. 

Apparent excludes someone who conceals his 
disobedience at home and locks hts door. It is not 
permissible to spy on him. An exception is if 


I q3.1 
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something is manifest to another outside the 
house, such as the sound of pipes and lutes. Some¬ 
one who hears them may enter and break the 
instrume nts. If one smells the odor of wine outside 
the house, the sounder opinion is that it is permis¬ 
sible to enter and condemn it. 


\j~j-Xi iji cJJ> ^* 4kn> ' L aJIj 
• j\yr 


ONE MAY NOT CONDEMN ANOTHER 1 OR 
QUESTIONS INVOLVING DIFFERENCES 
AMONG SCHOOLS OF JURISPRUDENCE 


Ji *t L-v jUiLJ'yI y 


cj 3.2 It is a necessary condition that the thing 
censured he something w hose blameworthiness is 
not merely established by ijtihad (n: the indepen¬ 
dent legal reasoning of a particular Imam). Any 
question in which there is ijtihad may not be a 
cause for censure. A Hanafi, for example, may 
not condemn a Shaftf for eating something 
slaughtered without the Basmala (dis: j 17.5(4)), 
nor a Shafi'i condemn a Hanafi for drinking some 
nonintoxicating raisin drink (N: nor a Muslim con¬ 
demn a non-Muslim for drinking wine (dis; 
ol 1.5(1))). (A; But if two individuals follow the 
same school of Sacred Law and one commits an 
act that is unlaw ful or offensive in that school or in 
each of the two’s respective schools, it is obligat¬ 
ory for the other person to condemn the act even 
when it involves the ijtihad of their Imam. And the 
ShafPi must condemn the Hanafi for eating some¬ 
thing slaughtered without the Basmala, as the 
Hanafi is doing something he believes to be 
wrong.) 


q3.2 


j* ci w -Jj . v 
jjJI -L-Jl 



* 


q4.0 THE PERSON DOING THE 
WRONG 


aJ^- q4.0 


q4.1 The third integral of commanding the 
right and forbidding the wrong is the person being 
reprimanded. It is sufficient that he be a person, 
and is not necessary that he be legally responsible, 
as we have previously mentioned (q3.1) in respect 
to censuring a child or insane person. 


yL> ^Ji q4.1 
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The Act of Censuring q5.0 


q5.0 THE ACT OF CENSURING 

q5.0 

q5.1 The fourth integral is the censure itself, 
which has various degrees of severity and has 
rules. 

. oU-jJ aJj 4 1 

KNOWLEDGE OF THE WRONG ACT 

jfcJI J* 

q5.2 The first degree consists of knowing the 
wrong act. One should not eavesdrop at another’s 
house in order to hear the sounds of musical 
instruments, or try to catch the scent of wine, or 
feel for an object concealed beneath someone's 
shirt to see if it is a flute, or ask a person’s 
neighbors to see what he is doing. But if two 
upright witnesses (def: o24.4) come and inform 
one that someone is drinking, one may enter his 
house and take him to task. 

*>i q5.2 

^ j Miii.M' jl aJ 

Vj kjL-jjVf o j-& % —o .) d. ^ 

y_j i 

A* d1 i 

•j i» i jjo i o y jLt- o ^ 

ji di 

• A 

EXPLAINING THAT SOMETHING IS WRONG 

^S-J jLj 

q5.3 The second degree consists of explaining 
that an act is wrong, since an ignorant person will 
often do something he does not know is 
blameworthy, but will stop when he finds out. So 
one must explain it politely, saying, for example: 
“People are not born scholars; w r e were unfamiliar 
with many things in Sacred Caw until scholars 
mentioned them to us. Perhaps there are not 
many in your hometown," and thus lead up to it 
diplomatically so the person understands without 
being offended. To avoid the evil of remaining 
silent when there is something wrong, only to 
commit the evil of offending a Muslim when able 
not to, is like washing away blood w j ith urine. 

jU ijiJLii q^.3 

tAik y pjki JLaLa«J } 
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FORBIDDING THP. ACT VERBALLY 

iic-jiU Ji 

q5.4 The third degree of severity is to prohibit 
the act by admonition, advice, and making the 
other fear Allah, mentioning the hadiths of divine 

JaP^JL iiiUJi q^i .4 

j J £-{ } < CL)L \-kl _a—1J 1 J 
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q5,5 


Commanding the Right and Forbidding the Wrong 


punishment for it and reminding the person how 
the early Muslims behaved, all of which should be 
done with sympathy and kindness, not harshness 
or anger. The great danger here which one must 
beware of is that a learned person explaining that 
something is wrong may be proud of his know¬ 
ledge and gloat over the lowliness of the other’s 
ignorance, which is like saving someone from a 
lire by casting oneself into it. It is ignorant in the 
extreme, a deep disgrace, and a delusion from the 
Devil. The touchstone and test for this is to ask 
oneself "whether one would prefer the censured 
person to stop at his own or another’s behest, or 
whether one would prefer to forbid him oneself. If 
reproving him is difficult and weighs upon one, 
and one would prefer that someone else do it, then 
one should proceed, for religion is the motive. But 
if it is otherwise, then one is following mere per¬ 
sonal caprice and using the censuring of others as 
a means to display one’s merit, and one should 
fear Allah and censure oneself first. 


^ iJLuL i it. ,J1 

wW lit ^ L 
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CENSURING WITH HARSH WORDS 


jl-UL j y J c S \ 


q5.5 The fourth degree of severity consists of 
reviling the person and bearing down on him with 
sharp, harsh words. One docs not resort to this 
degree unless one is unable to prevent the person 
by politeness, and he shows he wants to persist or 
mocks one’s admonitions and advice. Reviling 
him does not mean vulgarity and lies, but rather 
saying “You degenerate," “You idiot," “You 
ignoramus." "Do you not fear Allah?" and so 
forth. Allah Most High quotes Ibrahim (upon 
whom be peace) saying: 


“Fie on you and what you worship apart from 
Allah! Can you not think?" (Koran 21:67). 


l_-Ji q 5.5 
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RIGHTING THE WRONG BY HAND 


Jjl 


q^.6 The fifth degree consists of changing the 
blameworthy thing with one’s hand, such as by 
breaking musical instruments, pouring out wine, 
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The Act of Censuring 


q5.7 


or turning someone out of a house wrongfully 
appropriated. There are two rules for this degree: 

(1) not to do so when one can get the person 
to do it himself, i.e. if one can gel someone to 
leave the land he has unjustly taken, one should 
not drag or push him from it; 

(2) and to break the instruments, for exam¬ 
ple, just enough to obviate their being used for dis¬ 
obedience and no more, or to be careful not to 
break the bottles when pouring out wine. If one 
cannot manage except by throwing rocks at the 
bottles or the like, then one may do so and is not 
obliged to cover the damages. 

If it be wondered whether one may break the 
bottles or drag someone by the foot out of a 
wrongfully appropriated house to create fear, as 
an object lesson to others, the answer is that this is 
for leaders alone and is not permissible for private 
individuals because of the obscurity of the 
decision-making criteria in the matter. 
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INTIMIDATION 
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c|5 7 The sixth degree is threatening and intimi¬ 
dation, such as by saying, "Stop this or I’ll— 11 , and 
when possible this should precede actually hitting 
the person. The rule for this level is not to make a 
threat that one cannot carry out, such as saying 
”‘or I'll seize your house," or "take your wife hos¬ 
tage,” because if one says this seriously, it is 
unlawful, and if not serious, then one is lying. 


w t q5.7 
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ASSAULT 
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q5,8 The seventh degree is to directly hit or 
kick the person, or similar measures that do not 
involve weapons. This is permissible for private 
individuals provided it is necessary, and that one 
confines oneself to the minimum needed to stop 
the reprehensible action and nothing more. When 
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q6.B 


Commanding the Right and Forbidding the Wrong 


the action has been stopped, one refrains from 
doing anything further. 


FORCE OF ARMS 


qS.v The eighth degree is when one is unable to 
censure the act by oneself and requires the armed 
assistance of others. Sometimes the person being 
reproved may also get people to assist him, and a 
skirmish may ensue, so the soundest legal opinion 
is that this degree requires authorization from the 
caliph (def: o25), since it leads to strife and the 
outbreak of civil discord. Another view is that 
there is no need for the caliph's permission. 


* 


qb.O THE ATTRIBUTES OF THE 
PERSON CENSURING 


q6J Having presented in detail the rules for 
someone condemning the wrong, they may be 
summarized in three traits needed by the person 
giving the reprimand: 

(1) knowledge of the (A: above-mentioned) 
appropriate circumstances for censure and their 
definitions, so as to keep within lawful bounds; 

(2) godfearingness, without which one might 
know something but not apply it because of some 
personal interest; 

(3) and good character, the prime prerequi¬ 
site for being able to control oneself, for when 
anger is aroused, mere knowledge and piousness 
are seldom sufficient to suppress it if character is 
lacking. 


REDUCING ONE'S DEPENDENCE ON OTHERS 


qh.2 Among the rules for commanding the 
light and forbidding the wrong is to depend lesson 
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The Attributes of the Person Censuring 


q(i .3 


others and eliminate desire for what they have, so 
as not to have to compromise one s principles. A 
story is told about one of the early Muslims who 
used to get offal each day from the neighborhood 
butcher for his cat. He noticed something 
blameworthy about the butcher, so he returned 
home and turned out the cat before returning to 
reprimand the man, who retorted, “From nowon. 
I'm not giving you a thing for your cat, 1 ’ to which 
he replied, ' k t did not censure you till I gave up 
both the cut and any desire for what you have.' 1 
And this is the fact of the matter. One cannot 
reprimand others as long as one is anxious for two 
things: the things people give one, and their 
approv al and praise of one. 
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qf>. 3 As for polite ness in commanding the right 
and forbidding the wrong, it is obligatory. Allah 
Most High says, 

“Speak unto him gentle words” (Koran 
20:44) 

(A: this being to Pharaoh, the enemy of Allah, so 
how then with one’s fellow Muslims?) (Mukhtasar 
Minhaj al-qasidin (y62), 123-30). 
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HOLDING ONE’S TONGUE 
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rO.O Holding One’s Tongue 


Disrespect to Those with Authority over One r32.2 
This-Wondly Words in a Mosque r32.3 
Speaking During the Friday Prayer Sermon r32.4 
When the Koran Is Being Recited r32.5 
To a Member of the Opposite Sex Without Need r32.6 
When Lovemaktng or in the Lavatory r32.7 
After Dawn Before the Prayer r32.8 
After the Nightfall Prayer (isha) r32.9 
People Offensive to Greet with Salams r33.0 
Responding to Salams r33,2 
Greeting Non^Muslims r33.2 
Boasting r34,(l 

Revealing One's Sins to Others r3541 
Revealing a Secret r36.0 

Concealing Something Unlawful r36.2( 1) 

Disaffecting a Person's Family from Him r37.0 
Cursing r38.0 

Cursing the Disobedient When Not Identified r38,2 
Begging r39.0 

Unlawful r39.1 

Conditions for Permissibility r39.1 
Music, Song, and Dance r40.(l 
Musical Instruments r40.1 

Singing Unaccompanied by Musical Instruments r40.3 
Poetry r40.3 
Dancing r40.4 


rihO INTRODUCTION 


rO.O 


r(). 1 (n: Book r has been edited from Nawawi's al-Adhkar al-muntakhaba min 

knlam Sayyid ul-Abrur and from ul-Durar al-mubaha fi al-hazr wa nl-ibaha, a 
work on the lawful and unlawful by the Hanafi scholar Khalil Nahlawi.) 


r€,2 (Nawawi:) Having previously discussed 
what Allah Most Glorious and Exalted has facili¬ 
tated of recommended invocation (dhikr) and the 
like, I wish to add here the expressions which are 
offensive or unlawful, that the book might fully 
encompass the rulings on words and explain their 
categories, mentioning the objects thereof that 
every religious person needs to know (al-Adhkar 
(y 102), 450), 
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The Importance of Holding One’s Tongue 


H.O 


rl.U THE IMPORTANCE OF HOLDING 
ONE’S TONGUE 


w' l— JUl Jrl.O 


rl.l (Nawawi:) Every legally responsible per¬ 
son should refrain from saying anything except 
when there is a clear advantage to speaking. 
Whenever speaking and not speaking are of equal 
benefit, it is sunna to remain silent, tor permis¬ 
sible speech easily leads to that which is unlawful 
or offensive, as actually happens much or even 
most of the time—and there is no substitute for 
safety. The Prophet (Allah) bless him and give 
him peace) said, 

“Whoever believes in Allah and the Last 
Day, let him say what is good or remain silent.” 

T his hadith, whose authenticity Bukhari and 
Muslim concur upon, is an explicit legal text indi¬ 
cating that a person should not speak unless what 
he intends to say is good, meaning that the benefit 
of it is apparent to him. Whenever one doubts that 
there is a clear advantage, one should not speak. 
Imam ShafiT (Allah have mercy on him) said, 
“When one wishes to speak, one must first reflect, 
and if there is a clear interest to be served by 
speaking, one speaks, while if one doubts it, one 
remains silent until the advantage becomes 
apparent.” 
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rL2 The Prophet {Allah bless him and give 
him peace): 

(1) “O Messenger of Allah, which of the 
Muslims is best?’’ And he said, “He who the Mus¬ 
lims arc safe from hrs tongue and his hand,' 1 

(2) 'A servant unthinkingly says something 
pleasing to Allah Most High for which Allah raises 
him whole degrees. And a servant unthinkingly 
says something detested by Allah Most High for 
which he plunges into hell.’ 1 

(3) “The excellence of a person's Islam 
includes leaving what does not concern him fdef: 
w54J," 
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r2.0 


(4) “Do not speak much without mentioning 
Allah (dhikr), for too much speech without men¬ 
tioning Allah hardens the heart, and the hard¬ 
hearted are the farthest of all people from Allah 
Most High/' 

y) uLS J j] - 

/ j ■ -j Jl$ ' J1J) l £> 

Sf* [ : m 

ju *ut jii aii 

an v -ui ji,. L_ i 

(5) "All of a human being’s words count 
against him and not for him, except commanding 
the right, forbidding the wrong, and the mention 
of Allah Most High (dhikr)/’ 

.a^U* 

■Ji b J ] - 

J* ^ Vrr** J* 
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rl.3 The Master Abul Qasim Qushayri (Allah 
have mercy on him) said, “Safety lies in remaining 
silent, which should be one’s basis. Silence at the 
appropriate time is the mark of men, just as 
speech at the appropriate time is one of the finest 
qualities* 1 have heard Abu * Ali Daqqaq (Allah be 
well pleased with him) say, ‘He who is silent when 
something should be said is a tongueless villain* ’* 
(ibid,, 450-55), 

* 

jS- ijjj] rl.3 
dJl ^ 
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r2.0 SLANDER (GH1BA) 

i~iJl r2.0 

r2.1 (Nawawi:) Slander and talebearing are 

two of the ugliest and most frequently met with 
qualities among men, few people being safe from 
them. I have begun w r ith them because of the 
widespread need to warn people of them. 

ue** r^ 1 ! < : r2 ' 1 

U^4i» U t ^Udl ^ IjL-Ul 

Jl ^ JUJI ^ 

. j>x j*iJ1 

SLANDKR 

V ™ 

r2.2 Slander (ghiba) means to mention any' 
thing concerning a person that he would dislike, 
whether about his body, religion, everyday life, 
self, disposition, property, son, father, wife, ser¬ 
vant, turban, garment, gait, movements, smiling, 
dissoluteness, frowning, cheerfulness, or anything 
else connected with him. 

dJdl r2.2 
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Mention means by word, writing, sign, or 
indicating him with one’s eye, hand, head, and so 
forth. 

Body refers to saying such things as that 
someone is blind, lame, bleary-eyed, bald, short, 
tall, dark, or pale. 

Religion includes saying that he is corrupt, a 
thief, cannot be trusted, is a tyrant, does not care 
about the prayeT, does not watch to avoid filth, 
does not honor his father, does not spend zakat on 
what it should be spent on, or does not avoid slan¬ 
dering others. 

Everyday life includes saying that his man¬ 
ners are poor; he does not care about others; does 
not think he owes anyone anything; that he talks, 
eats, or sleeps too much; or sleeps or sits when he 
should not. 

Father refers 10 saying such things as that his 
father is corrupt, his father is an Indian, Naba¬ 
tean, African, cobbler, draper, carpenter, 
blacksmith, or weaver (N; if mentioned 
derogatorily). 

Disposition includes saying that he has bad 
character, is arrogant, a show-off, overhasty, 
domineering, incapable, fainthearted, irrespon¬ 
sible, gloomy, dissolute, and so forth. 

Clothing means saying such things as that his 
sleeves are too loose, his garment hangs too low, 
is dirty, or the like. Other remarks can be judged 
by the above examples. The determining factor is 
mentioning about a person what he would not 
like. 
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t23 As for talebearing (namima), it consists of 
quoting someone's words to another in a way that 
worsens relations between them. 


r2.3 

tJ* f * * * * * 
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THE EVIDENCE THAT SLANDER 
AND TALEBEARING ARE UNLAWFUL 


4^jJ[ 


r2.4 The above define slander and talebearing. 
As for the ruling on them, it is that they are unlaw¬ 
ful, by the consensus (def: b7) of Muslims. There 
is much explicit and intersubstantiative evidence 
that they are unlawful from the Koran, sunna, and 
consensus of the Muslim Community. 
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Allah Most High says: 


JJ1 JU 


r2.5 


(1) “Do not slander one another"' (Koran 
49:12), 

(2) “Woe to whomever disparages others 
behind their back or to their face ’ (Koran 104:1). 



. [ \ T 


: Jta j 

. . t * * ^ . 




(3) ”... slanderer, going about with tales 1 ' 
(Koran 68:11). 


: JW Jlij 

\ till J $ A ■ o 1 > ^ 


r2,6 The Prophet (Allah bless him and give 
him peace) said: 

% 

(1) "The talebearer will not enter paradise," 

(2) “Do you know what slander is?” They 
answered. "Allah and His messenger know best.” 
He said, “It is to mention of your brother that 
which he would dislike/’ Someone asked, “What 
if he is as l say?" And he replied. "If he is as you 
say, you have slandered him, and if not, you have 
calumniated him.” 

(3) “The Muslim is the brother of the Mus¬ 
lim, He does not betray him, lie to him, or hang 
back from coming to his aid. All of the Muslim is 
inviolable to his fellow Muslim: his reputation, his 
property, his blood. Godfearingness is here [N: 
pointing to his heart]. It is sufficiently wicked for 
someone to belittle his fellow Muslim.” 


MrMICKING ANOTHER’S lDIOSYNCRAClF.S 
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r2.7 We have mentioned above that slander is 
saying anything about a person that he would dis¬ 
like, whether aloud, in writing, by a sign, or a ges¬ 
ture. Anything by which one conveys a Muslim’s 
(A: or non-Muslim's) shortcomings to another is 
slander, and unlawful. It includes doing imitations 
of someone, such as by walking with a limp, with 
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a stoop, or similar posture, intending to mimic the 
person with such a deficiency. Anything of this 
sort is unquestionably unlawful. 


0 AL 4 J 1 ja aLJS ^-p J* 
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SLANDER IN PUBLISHED WORKS 


oUJ>Jl J a-jJi 


r2.8 Slander also includes the author of a book 
mentioning a specific person in his work by saying, 
“So-and-so says such and such," which is unlawful 
if he thereby intends to demean him. But if he 
wants to clarify the person’s mistake so that others 
will not follow' him, or expose the weakness of his 
scholarship so others will not be deceived and 
accept what he says, it is not slander, but rather 
advice that is obligatory', and is rewarded by Allah 
for the person who intends it as such. 

Nor is it slander for a writer or other person to 
say, “There are those [or “a certain group"! who 
say such and such, w hich is a mistake, error, ignor¬ 
ance, and folly," and so forth, which is not slander 
because slander entails mentioning a particular 
person or a group of specific individuals. 
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slander by allusion and innuendo 




r2.9 When the person being spoken to under¬ 
stands whom one is referring to, it is slander and 
unlawful to say, for example, "A certain person 
did such and such,'' or “A certain scholar," 
“Someone with pretensions to knowledge," “A 
certain mufti." "A certain person regarded as 
good,” “Someone who claims to be an ascetic,” 
“One of those who passed by us today,” or "‘One 
of the people we saw.” This includes the slander of 
some w r ouid-be scholars and devotees, who make 
slanderous innuendoes that are as clearly under¬ 
stood as if they were plainly stated. When one of 
them is asked, for example, how So-and-so is, he 
replies, “May Allah improve us," “May Allah for¬ 
give us,” “May Allah improve him,” “We ask 
Allah’s forbearance," “Praise be to Allah who has 
not afflicted us with visiting oppressors," “We 
take refuge in Allah from evil," “May Allah for¬ 
give us for lack of modesty,” “May Allah relent 
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towards us,” and the like, from which the listener 
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r2.10 Holding One’s Tongue 

understands the person’s shortcomings. All of this 
is slander and is unlawful, just as when one says, 
"So-and-so is afflicted with what we all are,” or 
"There’s no way he can manage this,” or "We all 
doit.” 


. *A ^ wU j jLSo T * t» iV.» 

U, J~> J \i lil CJJJlSj 
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i 2.U> The above are but examples. Otherwise, 
as previously mentioned, the criterion for slander 
is that one gives the person being addressed to 
understand another’s faults. 


k. Vi j b j— r2,10 
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LISTENING TO SJ.ANDEK 


-yd' <*f~ 


r2.11 Just as slander is unlawful for the one who 
says it, it is also unlawful for the person hearing it 
to listen and acquiesce to. It is obligatory 
whenever one hears someone begin to slander 
another to tell him to stop if this does not entail 
manifest harm to one. If it does, then one is 
obliged to condemn it in one’s heart and to leave 
the company if able. When the person who hears 
it is able to condemn it in words or change the sub¬ 
ject, then he must. It is a sin for him not to. But if 
the hearer tells the slanderer to be silent while 
desiring him in his heart to continue, this, as 
Ghazali notes, is hypocrisy that does not lift the 
sin from him, for one must dislike it in one’s heart. 
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[2.12 Whenever one is forced to remain at a 
gathering where there is slander and one is unable 
to condemn it, or one’s condemnation goes 
unheeded and one cannot leave, it is nevertheless 
unlawful to listen or pay attention to. What one 
should do is invoke Adah (dhikr) with the tongue 
and heart, or heart alone, or think about some¬ 
thing else to distract one from listening to it. When 
this is done, whatever one hears under such cir¬ 
cumstances does not harm one as long as one does 
not listen to or heed the conversation. And if 
afterwards one is able to leave the assembly and 
the people are persisting in slander and the like, 
then one must leave. Allah Most High says: 

"When you see those engaged in idle discus¬ 
sion about Our signs, keep apart from them until 
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they speak of other things. And if the Devil makes 
you forget, then do not sit with wrong-doing 
people after being reminded’ 1 (Koran 6:68). 
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r2.13 Ibrahim ibn Adham (Allah be well 
pleased w T ith him) answered an invitation to come 
to a wedding feast, where some of those present 
mentioned that a certain person who did not 
attend was ‘'unpleasant.'* Ibrahim said, l ‘I myself 
have done this by coming to a place where others 
are slandered,” and he left and would not eat for 
three days. 
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SLANDERING ANOTHER IN ONE’S HEART 
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r2,14 Entertaining bad thoughts about others 
(stT al-zann) is as unlawful as expressing them. 
Just as it is unlawful to tell another of the failings 
of a person, so too it is unlawful to speak to oneself 
of them and think badly of him. Allah Most High 
says, 


“Shun much of surmise 11 (Koran 49:12). 

The Prophet (Allah bless him and give him peace) 
said, 

“Bew are of suspicions, for they are the most 
lying of words.” 

There are many hadiths w'hich say the same, 
and they refer to an established conviction or 
judgement in the heart that another is bad. As for 
passing thoughts and fancies that do not last, when 
the person having them does not persist in them, 
scholars concur that they are excusable, since 
their occurrence is involuntary and there is no way 
to avoid them. The Prophet (Allah bless him and 
give him peace) said, 

“For those of my Community, Allah over¬ 
looks the thoughts that come to mind as long as 
they are not uttered or acted upon.” 

Scholars say this refers to passing thoughts that do 
not abide, whether of slander, unbelief (kufr), or 
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something else. Whoever entertains a passing 
notion of unl>elief that is a mere fancy whose 
occurrence is unintentional and immediately dis- 
missed is not an unbeliever and is not to blame. 
The reason such things are excusable is that there 
is no way to take precaution against them. One 
can only avoid continuing therein, which is why 
persistence in them and the established conviction 
of them in one's heart is unlawful. 

Whenever one has a passing thought of slan¬ 
der. one is obliged to reject it and summon to mind 
extenuating circumstances which explain away the 
appearances that seem to imply the bad opinion. 
Imam Abu Hamid Ghazali says in the Jhva: 
"A bad thought about someone that occurs in 
one’s heart is a notion suggested by the Devil, and 
one should dismiss it, for the Devil is the most cor¬ 
rupt of the corrupt, and Allah Most High says y 

“ 'If a corrupt person brings you news, verify 
it, lest you hurt others out of ignorance and then 
regret what you have done* (Koran 49:6). 

It is not permissible to believe Satan, and if the 
appearance of wrongdoing can possibly be inter¬ 
preted otherwise, it is not lawful to think badly of 
another, The Devil may enter the heart at the 
slightest impression of others’ mistakes, suggest¬ 
ing that one only noticed it because of one’s 
superior intelligence and discernment, and that 
' l the believer sees with the light of Allah/’ which 
upon examination often amounts to nothing more 
than repeating the Devil's deceit and obscurities. 
If a reliable witness informs one of something bad 
about another, one should neither believe it noj 
disbelieve it, in order to avoid thinking badly of 
either of them. And whenever one has a bad 
thought about a Muslim one should increase one’s 
concern and respect for him, as this will madden 
the Devil and put him off, and he will not suggest 
the like of it to one again for fear that one will 
occupy oneself with prayer for the person. 

“If one learns of a Muslim’s mistake by unde¬ 
niable proof, one should advise him about it in pri¬ 
vate and not let the Devil delude one into slander¬ 
ing him. And when admonishing him, one should 
not gloat over his shortcoming and the fact that he 
is regarding one with respect while one is regard¬ 
ing him with disdain, but one's intention should 


> ? 
jl 


^ Xj J 

jJUl j* bUU j-idl 

\ l..-o-»tj ,I 

f 

. Ul j >* JktfPj 

awJL 1 _k> dJ jfi. 1 'i j 

y. 

J15 , J* J 

■^4*^ J 4 ; -'Lo-yi J 

oUa_CJ! i-j-j J* V—J! 

jLii «_jy o lX' ji 

: JW4h Jii jjj uJUili 

j . • 4 - Q * a 

.[V :oi^dl] 

MW 

J^>lj jl—i Jp Jjj AIj J, dUa 
Wt - T .J-Jill St L—j j—*: jd 
JC*- J.al ^JLill Jl Jj 

y* u&J 

uij . JJ -tfj JLsL&j CJudii 

Jp j* UJJ j t yj-^1 

Vj Jjla; eJUJu Jjp .Uyd ci j 

. IfcPvlp-L Jill 

J yy y *j~i eJJ U^j 

hJ* elli W , *>1 jS\j *;uiy 
Ji* CJJI | Ji i *>U .Jjp 4A3Jwj 


>k^j y> \ — 

chp-cJ* 1J L4J eUi 

•daPj . <»Up> Jl IS01^.*)! 

*jj ,4^^ ^ CJJi jlaii v^ai: 


736 




www.islamicbulletin.com 


Slander (Ghiba) 


r2.I5 


rather be to help him disengage from the act of dis- 
obedience, over which one is as sad as if one had 
committed it oneself. One should be happier if he 
desists from it without being admonished than if 
he desists because of one’s admonishment/* 
These are Ghazali's words. 

CE. a) J* j U5 w-Jb 
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jptaiJl jlljj j jl jOj 
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r2.15 We have mentioned that it is obligatory j 
for a person with a passing ill thought of another to 
dispell it, this being when no interest recongnised 
by Sacred Law' conduces one to reflect upon it, for 
if there is such an interest, it is permissible to 
w eigh and consider the individual's deficiency and 
warn others of it, as when evaluating the reliability 
of court witnesses or hadith transmitters, and in 
other cases we will mention below in the section 
on permissible slander. 

ti) 4lJ> u^-Ti r2.15 
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PERMISSIBLE SLANDER 

‘Cjjl {j* L 

r2.16 Slander, though unlawful, is sometimes 
permissible for a lawful purpose, the legitimating 
factor being that there is some aim countenanced 
by Sacred Law that is unattainable by other 
means. This may be for one of six reasons. 

sis\s ^uij r2.16 

1 ^ 
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REDRESSING GRIEVANCES 

(JtJl 

r2.17 The first is the redress of grievances. 
Someone wronged may seek redress from the 
Islamic ruler, judge, or others with the authority 
or power to help one against the person who has 
wronged one. One may say, “So-and-so has 
wronged me,*' “done such and such to me,” “took 
such and such of mine/ 1 and similar remarks. 
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eliminating wrongdoing 
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r2J$ The second is seeking aid in righting a 
wrong or correcting a wrongdoer, such as by say¬ 
ing to someone expected to be able to set things 
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right, ‘"So-and-so is doing such and such, so warn 
him not to continue," and the like. The intention 
in such a case must be to take the measures neces¬ 
sary to eliminate the wrong, for if this is not one's 
purpose, it is unlawful 
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ASKING FOR A LEGAL OPINION 


r2.19 The third is asking for a legal opinion, 
such as by saying to the mufti, “My father [or 
“brother,” or “So-and-so,"] has wronged me by 
doing such and such. May he do so or not?'' “How 
can 1 be rid of him," “get what is coming to me,'" 
“stop the injustice," and so forth. Or such as say¬ 
ing. “My wife does such and such to me," “My 
husband does such and such," and the like. This is 
permissible when necessary', but to be on the safe 
side it is best to say, “What do you think of a man 
whose case is such and such," ot “ a husband [or 
“wife"] who does such and such,'’ and so on, since 
this accomplishes one’s aim without referring to 
particular people. But it is nevertheless permis¬ 
sible to identify a particular person, as is attested 
to by the hadith in which Hind said, 

“O Messenger of Allah, Abu Sufyan is a 
stingy man..." 

and the Prophet (Allah bless him and give him 
peace) did not forbid her. 


I 
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W ARNING MUSLIMS OF EVIL 




r2.20 The fourth reason is to warn Muslims of 
evil and advise them, which may take several 
forms, including: 

(1) Impugning unreliable hadith transmit¬ 
ters or court witnesses, which is permissible by 
consensus of all Muslims, even obligatory, 
because of the need for it. 


jiJon r2.20 
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(2) When a person seeks one's advice about 
marrying into a certain family, entering into a 
partnership with someone, depositing something 
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r2.2'I 


for safekeeping with him, accepting such a 
deposit, or some other transaction with him, it is 
obligatory for one to tell the person asking what 
one knows about the other by way of advising him. 
If one can accomplish this by merely saying, 
“Dealing with him is of no advantage to you2’ 
“Marrying into the family is not in your interests/ 1 
“Do not do it/' and similar expressions, then one 
may not elaborate on the individual's shortcom¬ 
ings, But if it cannot be accomplished without 
explicitly mentioning the individual, one may do 
so. 


(3) When one notices a student of Sacred 
Law going to learn from a teacher who is guilty of 
reprehensible innovations in religious matters 
(bid‘a, def: w29.3) or who is corrupt, and one 
apprehends harm to the student thereby, one 
must advise him and explain how the teacher 
really is. It is necessary in such a case that one 
intend to give sincere counsel. Mistakes are some¬ 
times made in this, as the person warning another 
may be motivated by envy, which the Devil has 
duped him into believing is heartfelt advice and 
compassion, so one must beware of this. 

(4) And when there is someone in a position 
of responsibility who is not doing the job as it 
should be done, because of being unfit for it, cor¬ 
rupt. inattentive, or the like, one must mention 
this to the person with authority over him so he 
can remove him and find another to do the job 
properly, or be aware of how he is so as to deal 
with him as he should be dealt with and not be 
deluded by him, to urge him to either improve or 
else be replaced. 
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SOMEONE UNCONCERNED WITH CONCEALING 
THEIR DISOBEDIENCE 




tZ.2\ A fifth reason that permits slander is when 
the person is making no effort to conceal his cor¬ 
ruption or involvement in reprehensible innova¬ 
tion (bid‘a), such as someone who openly drinks 
w'ine, confiscates others 1 property, gathers taxes 
uncountenanced by Sacred Law, collects money 
wrongfully, or perpetrates other falsehoods, in 


jl r2.21 

J 

. akui jjA\ jjj uik j!iy>Vi 


739 




www.islamicbulletin.com 


Holding One’s Tongue 


t3.0 


which cases it is permissible to speak about what 
he is unconcerned to conceal, but unlawful to 
mention his other faults unless there is some other 
valid reason that permits it, of those we have dis¬ 
cussed. 


ij 3 'i] 

, »U1 
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r2.22 The sixth reason is to identify someone. 
When a person is know r n by a nickname such as 
"the Bleary-eyed,” "the Lame,” “the Deaf,” 
‘ the Blind,” “the Cross-eyed/' or similar, it is 
permissible to refer to him by that name if one's 
intention is to identify him. It is unlawful to do so 
by way of pointing out his deficiencies. And if one 
can identify' him by some other means, it is better. 


Otf liu ^_5i r2.22 

d 


r2.23 These then, are six reasons Islamic 
scholars mention that permit slander in the above 
cases {al-Adhkar (y!02), 455^»9). 


...'i ■.-L > n r2.23 
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r3.0 TALEBEARING (N A MIMA) 


r3.0 


r3.l (Nawaw'i:) Having summarily mentioned 
that talebearing (natnima) is unlawful, with the 
evidence for this and a description of its nature, 
we now want to add a fuller explanation of it. 
Imam Abu Hamid Ghazali says, "Talebearing is a 
term that is usually applied only to someone who 
conveys to a person what another has said about 
him, such as by saying, ‘So-and-so says such and 
such about you/ In fact, talebearing is not limited 
to that, but rather consists of revealing anything 
whose disclosure is resented, whether resented by 
the person who originally said it, the person to 
whom it is disclosed, or by a third party. It makes 
no difference whether the disclosure is in word, 
writing, a sign, nodding, or other; whether it con¬ 
cerns word or deed; or whether it concerns some¬ 
thing bad or otherwise. The reality of talebearing 
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lies in divulging a secret, in revealing something 
confidential whose disclosure is resented, A per¬ 
son should not speak of anything he notices about 
people besides that which benefits a Muslim to 
relate or prevents disobedience. Anyone 
approached with a story, who is told, ‘So-and-so 
says such and such about you / must do six things; 

(1) disbelieve it, for talebearers are corrupt, 
and their information unacceptable; 

(2) tell the talebearer to stop, admonish him 
about it, and condemn the shamefulness of what 
he has done; 

(3) hate him for the sake of Allah Most High, 
tor he is detestable in Allah's sight, and hating for 
the sake of Allah Most High is obligatory; 

(4) not think badly of the person whom the 
words are supposedly from, for Allah Most High 
says, 

‘Shun much of surmise’ (Koran 49:12) ; 

( 5 ) not let what has been said prompt him to 
spy or investigate whether it is true, for Allah 
Most High says. 
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‘Do not spy' (Koran 49:12); 

( 6 ) and not to do himself what he has forbid¬ 
den the talebearer to do, by relating it to others.” 

(Ibid, 471-72) 


* 


r4.U SAYING “THE PEOPLE 
HAVE GONE TO RUIN” 


Jy & 


iJ 


g : ) l r4.0 


r4.J The Prophet (Attah bless him and give 
him peace) said, 

“When a man says. The people have gone to 
ruin / he is the most ruinedof all/’ 
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r4.2 (Nawawi:) Khattabi says the hadith means 
that a person who continually finds fault with 
people and mentions their failings is the most 
ruined of all, i.e. he becomes worse than they are 
because of the sin he commits in disparaging and 
attacking them, which may also lead to conceited- 
ness and seeing himself as better than they. 

Scholars concur that the condemnation only 
applies to someone who says the like of this out of 
contempt for people, considering them inferior 
and himself superior, despising the way they are 
because of his ignorance of the divine wisdom in 
Allah's creating them. But if one says it out of sad¬ 
ness at seeing one's own religious failings and 
those of others, there is no harm in it, just as there 
is no blame in saying, “For all I know, every one 
of the Prophet's Community (Allah bless him and 
give him peace) performs the prayer/" This is how 
imam Malik explained the hadith, and others 
have followed him therein (Sahih Muslim bi Shark 
al-Nawawi (y93), 16.175-76). 


rS.O INFORMING ON ANOTHER 


r5.1 The Prophet (Allah bless him and give 
him peace) said, 

“Let none of my Companions inform me of 
anything another of them has said, for 1 wish to 
come out to you without disquiet in my heart/ 5 

{al-Adhkar (y102), 473) 


r6,G TWO PEOPLE CONVERSING SO 
A THIRD CANNOT HEAR 


rb. 1 The Prophet (Allah bless him and give 
him peace) said, 
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1-7.0 


"When there are only three of you, two of 
you may not speak together apart from the third 
unless you join a group of others, lest your doing 
so sadden him.' 1 


1 * IS# 


r6.2 (Nahlawi:) Nawawi (Allah have mercy on 
him) says this hadith prohibits two individuals 
conversing privately when a third is present, and 
likewise prohibits three or more people from 
doing so when there is a single person apart from 
them. The prohibition indicates its unlawfulness, 
it being impermissible for a group to converse 
apart from a single individual unless he gives his 
permission. Imam Malik (Allah have mercy on 
him), our colleagues, and the majority of scholars 
hold that the prohibition is applicable at all times, 
whether one is at home or travelling, though some 
(A: Hanafi) scholars say that such converse is for¬ 
bidden only while travelling, not when at home, 
for when travelling it may portend danger. 


^jj-di nJi) t6.2 
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r6.3 As for when there are four people and two 
of them speak privately in low tones apart from 
the other two, scholars agree that there is no harm 
in this. 


<^j\ ijjtf li) iJ> r6.3 


r6.4 The prohibition of listening to the conver¬ 
sation of people who are averse to one’s listening 
likewise means it is unlawful, though only when 
the conversation does not entail harm to the lis¬ 
tener, for if it does, one may listen to protect one¬ 
self from them {al-Durar al-muhaha (y99), 159). 
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r7.0 GIVING DIRECTIONS TO 
SOMEONE WHO WANTS TO DO 
WRONG 


JiylaJl il'jjJl r?,0 
•» ll Jj 


r7.1 (Nahlawi:) It is not permissible to give 
directions and the like to someone intending to 
perpetrate a sin, because it is helping another to 
commit disobedience. Allah Most High says. 


L-Ij (* 7.1 
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"Do not assist one another in sin and aggres¬ 
sion*' (Koran 5:2). 


tt| iJJiilj S-JV-eJl L^j 


Giving directions to wrongdoers includes: 


^U; . J—illj pLSa)i lj 

ji . n .»h 


(1) showing the way to policemen and ty¬ 
rants when they are going to commit injustice and 
corruption; 


( i ^ 5. >1 a J—i jj *JjU 

U}A ij ^*^4 * ^ _!■*-'j 
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(2) teaching questions of Sacred Law to 
those learning it in had faith (N: i.e. who do not 
want the knowledge to apply it in their lives, hut 
for some unworthy purpose); 


LJ>jJt k l .mimj* 
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(3) teaching positions in Sacred Law that are 
rejected (A: meaning those that are not accepted 
by any of the four schools of jurisprudence (dis: 
b7.6)) or w r eak (dis: wl2.2), or anything else that 
informs people of how' to commit disobedience to 
Allah Most High; 


(4) and permitting or authorizing a person to 
do something that entails disobedience, for accep¬ 
tance of disobedience is disobedience, 

(Ibid,, 159-60) 


* 


r8.0 LYING 


r 8,0 


r8.1 (Nawawi:) Primary texts from the Koran 
andsunna that it is unlawful to lie (dis: p24) are 
both numerous and intersubstamiative, it being 
among the ugliest sins and most disgusting faults. 
Because of the scholarly consensus of the Com¬ 
munity (Umma) that it is prohibited and the 
unanimity and amount of the primary textual evi¬ 
dence, there is little need to cite particular exam¬ 
ples thereof, our only concern here being to 
explain the exceptions to what is considered lying, 
and apprise of the details. 
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PLRMISSIBLE LYING 
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r8.2 


fhe Prophet (Allah bless him and give 




r8.2 
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him peace) said. 


• Jj —'k dJl 





“He who settles disagreements between 
people to bring about good or says something 
commendable is not a liar.’ 7 

This much is related by both Bukhari and Muslim, 
with Muslim’s version recording that Umm 
Kulthum added, 

“I did not hear him permit untruth in any¬ 
thing people say, except for three things; war, 
settling disagreements, and a man talking with his 
wife or she with him (A: in smoothing over differ¬ 
ences).” 

This is an explicit statement that lying is some¬ 
times permissible for a given interest, scholars 
having established criteria defining what types of 
it are lawful. The best analysis of it l have seen is 
by Imam Abu Hamid Ghazali, who says: “Speak¬ 
ing is a means to achieve objectives. If a 
praiseworthy aim is attainable through both 
telling the truth and lying, it is unlawful to 
accomplish through lying because there is no need 
for it. When it is possible to achieve such an aim by 
lying but not by tolling the truth, it is permissible 
to lie if attaining the goal is permissible (N: i.e. 
when the purpose of lying is to circumvent some¬ 
one who is preventing one from doing something 
permissible), and obligatory to lie if the goal is 
obligatory. When, for example, one is concealing 
a Muslim from an oppressor who asks where he is, 
it is obligatory to lie about his being hidden. Or 
when a person deposits an article with one for 
safekeeping and an oppressor wanting to appro¬ 
priate it inquires about it, it is obligatory to lie 
about having concealed it, for if one informs him 
about the article and he then siezes it, one is finan¬ 
cially liable (A: to the owner) to cover the article's 
cost. W'hether the purpose is war, settling a disag¬ 
reement, or gaining the sympathy of a victim leg¬ 
ally entitled to retaliate against one so that he will 
forbear to do so: it is not unlawful to lie when any 
of these amis can only be attained through lying. 
But it is religiously more precautionary (def: c6.5) 
in all such cases to employ words that give a mis¬ 
leading impression, meaning to intend by one's 
words somethingthat is literally true, in respect to 
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which one is not lying (def: rid,2), while the out¬ 
ward purport of the words deceives the hearer* 
though even if one does not have such an intention 
and merely lies w ithout intending anything else, it 
is not unlawful in the above circumstances, 

‘This is true of every expression connected 
with a legitimating desired end* whether one's 
own or another's. An exampJe of a legitimating 
end of one’s own is w ? hen an oppressor intending 
to appropriate one’s property inquires about it, in 
which case one may deny it. Or if a ruler asks one 
about a wicked act one has committed that is 
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solely between oneself and Allah Most High (N: 
he. it does not concern the rights of another), in 
which case one is entitled to disclaim it, such as by 
saying. 1 did not commit fornication,' or 1 did not 
drink.’ There are many well known hadiths in 
w r hich those who admitted they deserved punish¬ 
ment were given prompting (A: by the Prophet 
(Allah bless him and give him peace)) to retract 
their confessions. An example of a legitimating 
desired end of another is when one is asked about 
another's secret and one disacknowledges it. .And 
so on. One should compare the bad consequences 
entailed by lying to those entailed by telling the 
truth, and if the consequences of telling the truth 
are more damaging, one is entitled to lie, though 
if the reverse is true or if one does not know which 
entails more damage, then lying is unlawful. 
Whenever lying is permissible, if the factor which 
permits it is a desired end of one’s own, it is recom¬ 
mended not to lie, but when the factor that per¬ 
mits it is the desired end of another, it is not lawful 
to infringe upon his rights. Strictness (A:,as 
opposed to the above dispensations (rukhsa, def: 
c6.2)) is to forgo lying in every case where it is not 
legally obligatory ," 
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r8,3 The position of Ahl ai-Sunna is that lying 
means to inform another that something is other¬ 
wise than it really is, whether intentionally or out 
of ignorance. One is not culpable if ignorant of it, 
but only if one lies intentionally, the evidence for 
which is that the Prophet (Allah bless him and give 
him peace) made intentional ity a condition when 
he said, 
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“Whoever lies about me intentionally shall 
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r9.0 


take a place tor himself in hell/* 
(at-Adhkar (yl()2), 510-12) 
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r9 0 EXAGGERATION 


^ iiJLJl r9.0 


r9.1 (Nawawi;) Ghazali says: ’’Among the 
forms of lying that are unlawful but not serious 
enough to stigmatize their perpetrator as legally 
corrupt (dis: o24,3) is the customary exaggeration 
of saying, Tve told you a hundred times/ or 
‘asked after you a hundred times/ and so forth, 
since one does not thereby intend to inform the 
other how many times it has been, but only to indi¬ 
cate that it has been too many. In such cases, if the 
speaker in fact has only asked after the other but 
once, he is lying, though if he has asked after him 
a number of times considerably more than what is 
generally accepted, he is not committing a sin by 
saying it, even if it has not been 'a hundred times/ 
There are intermediate degrees between these 
two at which the exaggerator becomes a liar/’ 


r9.1 
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r9.2 The proof that exaggeration is sometimes 
permissible and not considered lying is the hadith 
related by Bukhafi and Muslim that the Prophet 
(Allah bless him and give him peace) said, 

As for Abu] Jahm, his stick never leaves 
his shoulder, while Mu'awiya does not own a 
thing/’ 

it being understood that the latter owned the gar¬ 
ment he was weanng, and the former set his stick 
aside when he slept and at other times. And Allah 
alone gives success (ibid., 515-16). 
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rlO.O GIVING A MISLEADING 
IMPRESSION 




rKl.O 


r 10,1 (Nawawi:) Giving a misleading impres¬ 
sion is among the most important topics, being 
frequently met with and often abused. It befits us 
to examine the matter closely, and whoever learns 
of it should reflect upon it and apply it. Having 
previously mentioned that lying is severely 
prohibited, and the danger that exists in saying 
something without any particular intention, what 
follows beiow f shows a safe alternative to these. 
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rl0,2 Giving a misleading impression means to 
utter an expression that ostensibly implies one 
meaning, while intending a different meaning the 
expression may also have, one that contradicts the 
ostensive purport, ft is a kind of deception. 

(A: It often takes the form of the speaker 
intending a specific referent while the hearer 
understands a more general one, as when a person 
asks a householder, “Is So-and-so here?” to which 
the householder, intending the space between 
himself and the questioner rather than the space 
inside the house, replies, “He is not here.”) 


r.10,2 

jj, \ h ji ji i L-Uc* 
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rl0,3 Scholars say that there is no harm (def: 
p8,2{A:)) in giving a misleading impression if 
required by an interest countenanced by Sacred 
Law that is more important than not misleading 
the person being addressed, or if there is a press¬ 
ing need which could not otherwise be fulfilled 
except through lying. When neither of these is the 
case, giving a misleading impression is offensive 
though not unlawful unless used as a means for 
wrongful gain or suppressing another’s right, in 
which case it becomes unlawful. The above deter¬ 
mine its permissibility. As for the hadith evidence, 
some of which permits it and some of which does 
not, it is to be interpreted in the light of the above 
criteria (al-Adhkar (yI02), 514). 
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Verifying One’s Words Before Speaking rl 1.0 


rll.O VERIFYING ONE’S WORDS 
BEFORE SPEAKING 


rl i * l Allah Most High says: 

(1) “Pursue not that of which you have no 
knowledge. The hearing, the eyesight, the heart: 
all will be asked about” (Koran 17:36). 

(2) “He utters not a word save that an 
observer is present beside him” (Koran 50:18). 


rll.2 The Prophet (Allah bless him and give 
him peace) said, 

“It is lying enough for a man to repeat every¬ 
thing he hears.” 

(Ibid., 512-13) 


rl2.0 SPEAKING OF TAXES AS 
“THE RULER'S RIGHT" 


rl2.1 (Nawawi:) One of the things most sternly 
prohibited and needful to warn people against is 
what the common people say about sales tax and 
the like (dis: p32), namely that “this is the ruler’s 
right,” or “you have to pay the ruler’s due,” and 
so forth, of references to “right,” “obligation,” 
and so on. This is one of the most objectionable 
practices and ugliest of reprehensible innovations. 
Some scholars even hold that anyone who calls 
these taxes a right thereby becomes an unbeliever, 
beyond the pale of Islam. But in fact, such a per¬ 
son does not become an unbeliever unless he actu¬ 
ally considers it right while knowing it is unjust. 
The proper way to mention these is to say “the 
ruler’s tax,” “revenue,” or similar words. And 
Allah alone gives success (ibid., 499-500). 
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rl3.0 


Holding One's Tongue 


r!3.0 CONVERSING ABOUT WHAT 
IS USELESS OR IMMORAL 


rl3<) 


r 13.1 (Nahlawi:) Conversing about what is use¬ 
less or immoral means discussing acts of disobedi¬ 
ence, such as stories about drinking sessions and 
fornicators when there is no legitimate purpose 
connected with the conversation, which is unlaw¬ 
ful because it manifests one's own disobedience or 
another's without there being any need to, Ibn 
Mas*ud (Allah be well pleased with him) said, 

“The greatest in sins on the Judgement Day 
will be the one most given to speaking about the 
useless and immoral.” 


(' 4 rl3.1 

JfcUi 

« jjo- j\ v ^ j>- 

. / 

: S3 Cl 4jj! ^j 

pfc/Sl ^ lAi* 

• EW' ^ b 1 jj] n J^Ui ^ 


SPEAKING ABOUT WHAT DOES NOT 
CONCERN ONE 




r!3.2 As for speaking about what does not con¬ 
cern one, such as the story of one's travels, and the 
mountains, rivers, food, and clothes one saw 
while on them;jvvhen it does not contain lies,slan¬ 
der, ostentation, or other things that are unlawful, 
it is not in itself prohibited. Rather, it may be 
recommended, as when inspired by a good inten¬ 
tion such as preventing others of accusing one of 
being arrogant or proud of not speaking, allaying 
another's timorousness, cheering up someone sad 
or ilt, amusing or getting along well with the 
womenfolk, showing kindness to children, or 
similar motives. With these intentions it is not 
considered to be what does not concern one. 


jf'jLShUl, r 13,2 
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rl3.3 It is recommended and praiseworthy to 
leave anything that does not concern one (def: 
w54) because one squanders one's life by involve¬ 
ment in it and in mere amusement. The Prophet 
(Allah bless him and give him peace) said, 

“The excellence of a person’s Islam includes 
leaving what does not concern him, 1 ' 


rl 3.3 
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including excess verbiage, meaning to elaborate 
more than necessary about matters which do con- 


750 




www.islamicbulletin.com 


Explaining the Koran by Personal Opinion 


rJ4.0 


cern one, or to ask about things which are of no 
importance; though it does not include clarifying 
the details of difficult legal questions, especially to 
those of limited understanding, or the need to 
repeat an exhortation, reminder, instruction, or 
the like, since it might be necessary. But when it is 
unnecessary to add details, one should express 
oneself succinctly and with brevity. The Prophet 
(Allah bless him and give him peace) said, 

"Good tidings to him who avoids the excess 
in his speech and spends the excess of his money J T 

‘Ali (Allah ennoble his countenance) said. 


u pi* 
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“The best discourse is expressive, great, 
brief, and interesting.” 


(al-Ditrar al-mubaha (y99), 135-36) 


* 


rl4.0 EXPLAINING THE KORAN 
BY PERSONAL OPINION 


Jjil ol^UI J~~& rl4.0 


rl4,l The Prophet {Allah bless him and give 
him peace) said, 

"Whoever speaks of the Book of Allah from 
his own opinion is in error,” 


JJi ij*] r 14.1 

; ig dJl Jj —-j JU [; Jli 
JJI J ^ I Jvii 4 jI^i dJt 


rI4.2 (Nahlawi:) The jurist Abul Layth says in 
Bus tan al-'arifin , "The (above] prohibition only 
applies to the allegorical parts of it (dis: w6), not 
to all of it. since Allah Most High says, 

14 ‘As for those with deviance in their hearts, 
they pursue the allegorical of it T (Koran 3:7). 

“The Koran came as a proof of moral 
answerability against all mankind and jinn, while 
if interpreting it were not permissible, it could not 
be a decisive proof. Since it is decisive, it is permis¬ 
sible for someone acquainted with the dialects of 
the Arabs and the circumstances under which var¬ 
ious verses were revealed to interpret it. As for 


Jli (r 14,2 
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r!5.0 Holding One’s Tongue 


would-be exegetcs who do not know the dimen¬ 
sions of Arabic, the figurative, literal, and the 
types of metaphor, it is not permissible for them to 
explain it beyond what they have heard, by way of 
reporting and not actual interpretation/’ 

The generality of the prohibition also entails 
that whoever does not know which verses abro¬ 
gate others and which are abrogated, the points 
upon which there is scholarly consensus (def: b7), 
and the tenets of faith of Ahl at Sunna, is not safe 
from error if he interprets the Koran with nothing 
beyond the implications of the Arabic. Merc lin¬ 
guistic familiarity with the language is insufficient, 
and one must also know what wc have just men¬ 
tioned. When one knows both, one may interpret 
the Koran, and is not doing so hy mere opinion 
(ibid., 158), 
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rl4.3 (A: The above is equally true of hadith. Koran and hadith commcntanes 

are of tremendous importance to teachers, speakers, writers, and translator* who 
are preparing materials to present to Muslim audiences. The dictionary is not 
enough.) 


* 


rl5.0 ASKING ABOUT THE 
NATURE OF ALLAH MOST HIGH 


oli rl5.0 

J\jo <1)1 


r!5.1 The Prophet (Allah bless him and give 
him peace) said: 

“People will keep wondering and asking each 
other until it is said. ‘This is Allah’s creation, but 
who created Allah?’ Whoever finds anything like 
this, let him say, ‘1 believe in Allah and His mes¬ 
sengers.’ ” 


V > ■ dif J j Jb r 15.1 
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(Ibid ,140) 
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Hypocrisy 


rl 6.0 


r16.0 HYPOCRISY 


rlb.O 


r16.1 (Nahlawi:) Hypocrisy is when a person's 
outward does not correspond to his inward, or his 
words to his deeds. It is of two kinds, hypocrisy in 
belief and hypocrisy in acts. Hypocrisy in belief is 
another name for concealed unbelief while out- 
wardly professing Islam. It is the very worst form 
of unbelief. Allah Mighty and Majestic says, 

“Verily the hypocrites shall be in the lowest 
abyss of hell" (Koran 4:145), 

And this type consigns its perpetrator to hell 
forever. As for hypocrisy in act, it is that which 
does not concern one’s faith. It is also termed spo¬ 
ken hypocrisy, and consists of saying what con¬ 
tradicts one’s true state. It is one of the greatest of 
sins. It includes being two-faced, like the person 
w ho, when two people are at odds, speaks words 
to each that confirm their respective sides, or tells 
each what the other has said, or endorses the 
enmity of each, praises each, and promises each to 
help against the other. This is hypocrisy and more. 
But its blameworthiness applies only to worsening 
relations between people, for if done to settle 
their differences, it is praiseworthy. 

It is seldom that a person who visits leaders 
and important people is free of spoken hypocrisy. 
Someone told Ibn "Umar (Allah be well pleased 
with father and son), “We visit our leaders and 
speak, but when w r e leave, we say something 
else." He replied, “In the days of the Messenger 
of Allah (Allah bless him and give him peace) we 
considered this hypocrisy.” 
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r 16.2 As for assuaging those from whom one 
apprehends harm (mudara), if is permissible, 
being done to obviate the damage and evil antici¬ 
pated from certain people, whether it be a ruler or 
someone else one has reason to fear (al-Durar al- 
muhaha (y99) t 116^18). 


l*L-»Ij r!6.2 
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r!7,0 


Holding One's Tongue 


rl7.() COMPROMISING ONE’S 
PRINCIPLES 


r!7.0 


r!7J (Nahlawi:) Compromising one's prin¬ 
ciples means religious lassitude and weakness, 
such as by saying nothing upon seeing acts of dis¬ 
obedience or unlawful things when able to change 
them without suffering harm. Such silence is 
unlawful. Its. opposite is firmness in religion. 
Allah Mom High says. 

“They fight in the path of Allah and fear not 
the blame of whoever may blame them' 1 (Koran 
5:54). 


And the Prophet (Allah bless him and give him 
peace)said, 

“Speak the truth, even if bitter/' 

But when one's silence is to prevent damage to 
oneself or others, it is a permissible form of 
assuaging those from whom one apprehends harm 
(mudara), and even recommended in some cases, 
as when it results in being saved from injustice, or 
is a means to fulfill a right recognized by Sacred 
Law (ibid., 112-43). 
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r!8.0 RIDICULE AND SARCASM 


hj^J\ r!8.0 
ijl 


r!8.1 (Nahlawi:) Ridicule entails showing dis¬ 
dain, sarcasm, or contempt for another in a way 
that causes laughter, whether by mimicking 
another's words or actions, by a gesture or by 
allusion. It is unlawful. Allah Most High says: 

(1) ’ Those who demean believers who vol¬ 
untarily give charity— ridiculing those who find 
nothing to give hut their own effort—it is Allah 
who is ridiculing them, and they shall suffer a 
painful torment’' (Koran 9:79). 

(2) “O you who believe: let not some men 
deride others who might well be better than they; 
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Joking rl9.0 


and let not some women ridicule others who might 
well be better than they. Do not belittle one 
another or insult one another with nicknames'’ 
(Koran 49; 11). 

The Prophet (Allah bless him and give him peace) 
said: 


'“A gate in paradise will open to one of those 
who mock people and a cry will be heard. ‘Come 
here, oomc here/ and he will come forward in 
concern and anxiety, but when he reaches it. it will 
close in front of him. And this will happen again 
and again, until the gate will open and the cry 
'Come here, come here' will be heard as before, 
but he will not approach because he knows it will 
only dose in front of him." 


r!8.2 Ridicule is only unlawful when it hurts 
others’ feelings, As for someone who purposely 
makes himself a laughingstock, perhaps such a 
person enjoys it, and jokes about him are 
considered mere humor. What is unlawful is the 
sarcasm that offends the person ridiculed, because 
of the insult and disdain involved, such as by 
laughing at his way of speaking, what he docs, 
how he looks, or his physique because of a defect 
therein. To laugh at any of these is to commit 
ridicule that is unlawful (ibid., 126-27), 
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r!9.0 JOKING 


^1>J1 r!9.0 


r 19.1 (Nahlawi:) The necessary condition for 
the permissibility of joking is that it docs not con¬ 
tain lies or occasion fright to a Muslim or a non- 
Muslim citizen, because this hurts others, and wc 
are forbidden to do so. 
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rI9.2 Excessive joking is blameworthy and for¬ 
bidden, since it eliminates one’s dignity and 
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r20.0 


Holding One's Tongue 


reserve, and creates resentment in certain situa¬ 
tions and people. It also causes immoderate 
laughter, which kills the heart. The Prophet 
( Allah bless him and give him peace) said to his 
Companions, 

“Who will take These words and apply them, 
or knows someone who will?’* Abu Hurayra 
answered, “1 will, O Messenger of Allah,” where¬ 
upon the Prophet (Allah bless him and give him 
peace) took his hand and enumerated five things, 
saying: 

“Avoid the unlawful and you will be the most 
religious of people.” 

“Be satisfied with what Allah has alotted you 
and you will be the richest of people,” 

“Treat your neighbor well and you will be a 
believer.” 

“Love for others what you love for yourself 
and you will be a Muslim.' 

“Avoid excessive laughter, for too much 
laughter kills the heart, " 

( al-Durar al-mubaha (y99), 127-28) 
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r20.0 PICKING APART ANOTHER’S 
WORDS 


*1 ^aJI r20.0 


r20,l (Nahlawi:) Picking apart another's words 
consists of attacking another's speech by revealing 
the mistakes in it, whether its weak Arabic, mean¬ 
ing, or the intention of the speaker, as when one 
says, “This is true, but you do not intend the truth 
by it," when such an attack involves no other 
motive than contempt for the other and displaying 
one’s cleverness, h is unlawful. The Prophet 
(Allah bless him and give him peace) said: 

"Whoever forgoes to cavil when he is in the 
wrong will have a home built for him on the edge 
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Picking Apart Another’s Words 


r20.2 


of paradise* Whoever forgoes it when in the right 
will have a home built for him in the middle of 
paradise. And whoever improves his own charac¬ 
ter, a home will be buiit for him in the highest part 
of paradise. " 

When a believer hears something true, it 
befits him to accept it. If it is not true, but is uncon¬ 
nected with religious matters, he should remain 
silent, though if connected with religious matters, 
he is obliged to show that it is false and to con¬ 
demn it if there is a chance that anyone will believe 
him, because this is forbidding the wrong. 


GIVING A POSITIVE INTERPRETATION TO 
OTHERS 1 SEEMING MISTAKES 


r20.2 Nawawi (Allah Most High have mercy on 
him) mentions, in the section of the introduction 
of Shark al-Kfuhadhdhab about the behavior of 
teacher and student, thai “it is obligatory for a stu¬ 
dent to give a positive interpretation to every 
utterance of his brothers that seems to be wrong 
until he has exhausted seventy excuses. No one is 
incapable of this except a failure.” 


READING WORKS THAT ARii BEYOND ONE'S 
UNDERSTANDING OR CAPACITY 


r2()3 The Sheikh abAkbar {A: Muhyiddin ibn 
al- L Arabi), Allah Most High sanctify his inmost 
being, writes in his letter about the spiritual sta¬ 
tion of annihilation in gnostic vision: “When a 
book falls into a person's hands concerning a sub¬ 
ject he knows nothing about [A: knows meaning 
through having studied it with sheikhs who are 
masters of itJ and has not learned by engaging in it 
at first hand, he should do absolutely nothing with 
the book, but rather return it to those whom it 
concerns. He should not believe, disbelieve, or 
discuss it at all” (ibid., 131-32), 
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r21.0 


Holding One’s Tongue 


t2L0 LEARNED DISPUTATION 


JlJbJl r21.0 


r2L1 (Nahlawi:) Disputation is what relates to 
clarifying various legal positions and making a 
case for them. When the intention behind this is to 
embarrass one's opponent or display ones 
superiority, it is unlawful or even unbelief accord- 
ing to some scholars. But when disputation is 
intended to reveal the truth, as is rare, then it is 
permissible or even recommended, Allah Most 
High says, 

‘‘Dispute with them with that which is better"' 
(Koran 16:125), 

meaning, as Baydawi notes, by the best means of 
disputation, gently and affably, using the simplest 
approach and most familiar premises, since this 
more effectively cools opponents' vehemence and 
exposes their contentiousness (ibid., 132). 
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r22.0 ARGUING 


r22.0 


r22,l (Nawawi:) Arguing is importunateness in 
speech to gain one’s end, whether monetary or 
other. It may be initiated by oneself or in 
response to another. If one objects that a person 
must argue to obtain his rights, the reply is that the 
stern condemnation of it applies to those who 
argue without right or knowledge, or someone 
who adds abuse to his speech that is not necessary 
to secure his rights, or is motivated to argue by 
nothing besides an obstinate desire to w'in and to 
finish his opponent. As for someone w'ho has been 
wTonged and makes his case in a way compatible 
with the Sacred Law, without belligerence, exces¬ 
siveness, or importunateness, and not intending 
mere obstinacy and abuse, it is not unlawful, 
though it is better to avoid it if there is any way to 
do so, for keeping one’s tongue within the limits of 
fair play during the course of an argument is virtu¬ 
ally impossible. Moreover, arguing produces ran¬ 
cor in hearts and causes animosity that can lead to 
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Asking About Another's Mistakes 


r23,0 


actual hatred between two people, until each 
comes to be pleased when harm befalls the other 
and to be displeased at the good, and unleashes his 
tongue against the other's reputation. Whoever 
argues runs the risk of these calamities. At 
minimum, a quarrel comes to preoccupy one's 
heart so that during the prayer one’s thoughts turn 
to debating and arguing, and one does not remain 
as one should. 


r22.2 A certain person remarked, “I have not 
seen anything that impairs one’s religion, 
diminishes one's respectability, ends one's happi¬ 
ness, or preoccupies one’s heart like arguing” { at- 
Adhkar (y!02), 502-3). 
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* 


r23.0 ASKING ABOUT ANOTHER'S 
MISTAKES 


r23.l> 


r23.1 (Nahlawi:) It is forbidden to ask about 
another's errors and blunders in order to tell them 
they have made a mistake or to embarrass them, 
being unlawful because it entails injury to another 
and belittling him in front of people. But when 
one’s asking about mistakes is to learn or teach, or 
to test or sharpen students’ minds or make them 
reflect, then it is recommended and desirable, 
because it facilitates the comprehension of reli¬ 
gious knowledge (al-Durar al-mubaha (y99), 
140), 


y& JtvJt fr23,l 

y*J . ll.l j>~U JalitJl 

jbJl 4*J& b y ^ y* 

ji UW! *>Uli jL^\j pJUsil jl fJLdi 
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: b-bJl .y f-^ 5 
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* 


r24.C) SEARCHING OUT A PERSON'S 
FAULTS 


(jr^ jj*"?**^ r24.0 

u-Ul 


r24.1 (Nahlawi:) Asking about and searching 
out the faults of others is spying, which Allah Most 
High has forbidden by saying, 


Jij-Jl {: Ji) r24.1 
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r25.fl 


Holding One’s Tongue 


“Do not spy" (Koran 49:12), 

meaning to look for the shameful points of Mus¬ 
lims. The Prophet (Allah bless him and give him 
peace) said: 

(1) “If you search for people’s shameful 
points* you corrupt them..,” 

(2) "O you who have entered Islam with 
your tongues but whose hearts faith has not 
entered: do not slander people* and do not ferret 
out people's shameful points. Whoever searches 
out the shameful points of his brother* Allah will 
search out his own shameful points, and if Allah 
searches out a person’s shameful points* be sure 
that He will disgrace him even if he should remain 
in the middle of his house. ” 


-P Y 

~ ^-. 3 . -all l. 4 --, \ 

a_ji A—Lt _ 
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(Ibid., 145) 


* 


r25,0 DISPLAYING SATISFACTION AT 
A MUSLIM’S TROUBLES 


Jl jL^tl r25.0 
—JL 


r25.1 Ihe Prophet (Allah bless him and give 
him peace) said, 

“Do not show joy at the misfortune of your 
brother* lest Allah have mercy on him and afflict 
you with misfortune.” 


JV5 [ I JU Cp *lll ^ 1 ^ Uilj 
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(al Adhkar (y!02), 474) 


* 


r26.0 OBSCENITY 


r26.fi 


r26.1 The Prophet (Allah bless him and give 
him peace) said: 

(1) “A believer is not given to reviling, curs¬ 
ing, obscenity, or vulgarity.” 


JUjj] r26.1 
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Obscenity 


r26.2 


(2) "Whatever contains vulgarity is made 
ugly by it, and whatever contains modesty is made 
beautiful by it.” 


: JUJ 


-JJ1 J 


Jli ; i_Hi CU1 w d J 


^!l *jt5* L*j ► dU 


• [Jr^ : L^V-Jt d^] 


r26.2 (Nawawi:) Obscenity and vulgarity are 
forbidden, as is attested to by many well-known 
and rigorously authenticated (sabih) badiths, 
obscenity meaning to express ugly or vulgar mat¬ 
ters in plain words, even if they are true and the 
speaker is being honest. One should instead 
express such things by alluding to them in a polite 
way that nevertheless conveys what is meant, as is 
done by the Holy Koran and authentic noble 
hadiths. Allah Most High says: 


^ (: Jj>-^) r26.2 
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(1) “It is permitted to you on the nights of 
the fast to enter unto your wives'" (Koran 2:187). 

(2) "How can you take it [the marriage pay¬ 
ment! back when you have entered unto one 
another? 1 ' (Koran 4:21). 

(3) ” Rut if you divorce them before you have 
touched them...’' (Koran 2:237). 

There are many Koranic verses and authentic 
hadiths that employ similar words. Scholars say 
that comprehensible allusions should be used for 
these and other matters one is hesitant to mention 
by name. One alludes, for example, to sexual 
intercourse with a woman as “going unto/’ 
"lovemaking/' 'sleeping with.” and so forth .and 
does not use explicit words such as copulate or the 
like; and similarly alludes to urinating and voiding 
excrement as “answering the call of nature/’ or 
“going to the bathroom,” and does not simply say 
“defecate/’ “urinate,” and so forth. The same is 


: JW Ull ju 

Jl ■(^i 

.pAV : ijiJi] ^ 

: ^JU; Jb> 

f+SLjjtj Jij wLSj* 

• [ r ' :^ l l i^ijl 

. : 

, ■ , , , , > ft' j 

ul J —J j* Cr-* J- * ^ 

.[Tfv 

^ 

.1^ dU> 

/ ««Tin i 01 ■ *-LA01 Jli 

I L*j 1Jl*> 

o i wi v*_i j ' La yT j 

J ... g a . 1 1 


. C-LdL 

V^Lj dj-Ji <v> ^ siLlL-Sj 


true of mentioning personal blemishes such as lep¬ 
rosy, halitosis, underarm odor, and the like, 
which one should refer to by polite words that 
indicate what is meant. Other matters should be 






. L**j*ijj J jJlj «tl_^3L> 

/idUjjj 


dealt with as in the above-mentioned examples — 
all of which applies to cases in which there is no 
need to plainly refer to these things by name. 
When the need arises to explain or teach, and one 
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r27,0 


Holding One's Tongue 


fears that the listener may not grasp one’s allusion 
or may misunderstand the meaning, one should 
plainly say (he thing s name so that the real mean¬ 
ing is understood. And this is how one should 
interpret the hadiths that have reached us which 
contain such straightforward expressions, as aris¬ 
ing from the needs we have mentioned, for com¬ 
municating clearly is more important than mere 
decorum. And Allah alone gives success (ibid., 
(yl02) } 508-9). 


L Uufe 
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r27 0 SEVERITY IN SPEECH 
AND HARSHNESS 


wdwJIj r27.0 


r27.1 (Nahlawi;) Severity in speech and harsh¬ 
ness are blameworthy when out of place, their 
proper place being in forbidding the wrong, if 
gentleness and affability prove ineffective (dis: 
q5.5). as well as in imposing prescribed legal 
penalties, and in reprimanding or disciplining 
those who require it. Allah Most High says: 

(1) “... And be harsh with them” (Koran 
9:73). 

(2) “Let them find severity in you” (Koran 
9:123). 


(3) “Let not pity for them seize you concern¬ 
ing the religion of Allah” (Koran 24:2). 
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r27.2 Other than in the above-mentioned cases, 
it is praiseworthy for one to use amiable words, 
have a cheerful expression, and to smile, The 
Prophet (Allah bless him and give him peace) 
said: 
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“There is a dwelling in paradise whose out¬ 
side can be seen from inside [A: from its lucidness 
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Frightening or Coercing a Believer 


r28.0 


and purity] .” Abu Malik Ash'ari asked, “Whose 
shall it be, O Messenger of Allah? 1 ' And he said, 
; ‘He whose speech is fair, who feeds others, and 
who spends the night standing in prayer when 
people sleep/’ 

; JU S dJl Jjj —j 

oL J plwfckJl wLk' __d 

-Mi : 5»LJI J*) [ _&• 

.[U« 

(al-Durar al-muhaha (y99). 144—45) 

* 

r28.0 FRIGHTENING OR COERCING 

A BELIEVER 

iiLstJ r28.0 

. i^.jt v 

r'28.1 (Nahlawi:) To make a believer fear other 
than disobedience or coerce him to do something 
he is averse to, such as giving a gift, marrying, or 
selling something—all this is hurting him, and 
hurting a believer is unlawful. The Prophet (Allah 
bless him and give him peace) said, 

“Whoever frightens a believer, it is incum¬ 
bent that Allah not protect him from the terrors of 
Judgement Day as a fitting recompense/* 

>•>11 r28.1 
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Najm al-Cihazzi says in Husn al-tanabbuh, 
“Among the works of the Devil is frightening, 
annoying, or alarming a believer, all of which is 
unlawful” (ibid,, 157—58). 

* 
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r29.(l REJECTING A BROTHER’S 

EXCUSE 

■*-3^1 j-Ip r29.0 

r29,1 The Prophet (Allah bless him and give 
him) said. 

cl dJi ^ r29.1 

jJlv'I j*w : UJi JU [ : Jb 

“When someone offers an excuse to his fel¬ 
low' Muslim and the latter does not accept it, his 
sin is like the crime of imposing taxes [dis: p32]/’ 
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(Ibid., 157) 
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Holding One's Tongue 


r-10.0 DRIVING AWAY THE POOR, 
THE WEAK, THE ORPHAN, OR 
THE BEGGAR 


•6—J2m 


Jl 


*Jo r3f).0 

-!lj | | wJ lj l - -/aUj 


r3QT Allah Most High says: 

(1) “As for the orphan, do not oppress him, 
and as for the beggar (dis: r39], turn him not 
away" (Koran 93:9-10). 

(2) ‘Do not drive away those who call upon 
their Lord morning and evening, seeking His 
countenance: you are not responsible for anything 
of their account, nor they for anything of yours, 
that you should drive them away and thus become 
of the wrongdoers’' (Koran 6:52). 

(3) “Lower your wing unto the believers” 
(Koran 15:88). 
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{al-Adhkar (yl02), 481-82) 


* 


r31.0 PUTTING OFF ONE’S 
FATHER OR MOTHER 


\ji\j -Uljjl r 3L0 


r31.1 (Nawawi:) It is very sternly prohibited to 
put off one's father or mother. Allah Most High 
says: 


“Your Lord decrees that you shall worship 
none but Him and treat your parents well. If one 
or both of them reach old age while with you, do 
not say ‘Uff to them or put them off, but speak 
respectfully to them. Lower for them the wing of 
humbleness, out of mercy, anti say, "OLord, have 
mercy on them, as they raised me when I was 
young *’ (Koran 17.24-25), 

(Ibid., 509) 


(- tS aj^') *31.1 

¥ .< 

,) Jvl t> W* ^ < • *‘J ] \ y 

K\ vj 

jSJ I ± u* jih U1 UL^I 

Xy ^ 

4-i jsj ;lJ-> # jiU C L>. 

. r j 1 •> ^ 4> >"y I 

1 -P*-U 

.[(5 ‘t 


* 


764 




www.islamicbulletin.com 


Circumstances in Which Conversation 1$ Offensive 


r32.0 


r32 0 C IRC UMSTANCES IN WHICH 
CONVERSATION IS OFFENSIVE 

(N: Offensive, when used without further 
qualification by Hanafis (A: in their books on the 
lawful and unlawful (al-hazr wa al-ibaha)) means 
unlawfully offensive (makruh tahriman), and its 
ruling is the same as the unlawful (A: is in the 
Shafif school),) 


•/s r32.0 
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INTERRUPTING ONESELF OR OTHERS 

r32,l (Nahlawi ) It is offensive to interrupt 
someone else’s words with one’s own when the 
former consist of teaching Sacred Knowledge. 
Some scholars hold that to greet a group with fc< as- 
Salamu "alaykum" when they are learning reli¬ 
gious knowledge is a sin. It is also offensive to 
interrupt one’s own words with speech of a dif¬ 
ferent kind when reciting Koran, supplicating, 
explaining the Koran, teaching hadith, or 
addressing people, and white doing this, for 
example, one turns to someone and tells him to go 
buy some things needed at home. 

Conversation is offensive for anyone seated 
listening to a pious exhortation, or instruction, or 
in the presence of someone above his own level. It 
Is also offensive for such a person merely to turn to 
look at something else, or to stir when there is no 
need, all of which is poor manners, levity, precipi¬ 
tateness, and thoughtlessness. Rather, the one 
speaking should set forth what he means to say 
without irrelevant asides until finished, and the 
person addressed should heed the speaker, paying 
attention to him and listening until he finishes, 
without looking around, stirring, or talking; espe¬ 
cially if the speaker is explaining the words of 
Allah Most High or His messenger (Allah bless 
him and give him peace). But one is excused if a 
pressing physical or religious need arises that 
there is no alternative hut to fulfill, since necessity 
excuses one from any rule whatever (A: but only 
to the degree demanded by necessity). 

disresplct to those with 
AUTHORITY OVER ONE 
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r32.2 It is offensive to contend against the words 
of anyone with authority over one (A: counte- 


< ^ ^bJl *j ^ i‘‘*j t32.2 
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Holding One’s Tongue 


nanced by Sacred Law), or talk back, oppose, 
rebut, or disobey such a person in anything lawful 
(A: meaning not unlawful or offensive), the pro¬ 
hibition applying to such people as a follower with 
his leader, son with his parents, student with his 
teacher, wife with her husband, or unlearned per¬ 
son with a scholar. All of this is very ugly behavior 
and deserves disciplinary' action (def: ol7), since 
each of these is obliged to obey the one over them. 

, \S . J 

v JLJdtj jjyij 

■up'U* t <* iju»- 

THIS-WORLDLY WORDS IN A MOSOUE 


r32.3 It is offensive to speak about this-worldly 
matters, meaning words that would otherwise be 
permissible, in a mosque when there is no excuse 
(A: if one makes a habit of it). (N: The more reli¬ 
able position is that it is not offensive, but merely 
better not to (khitaf al-awla).) 

J l_j xji l r?> 2.3 

j ^ .^1 y -L>- L-1 

, «_j 

SPEAKING DURING THE SERMON 

OF THE FRIDAY PRAYER 


r32.4 it is offensive to speak during the sermon 
on Friday, whether it be to say "Subhan Allah/’ 
the Blessings on the Prophet (Allah bless him and 
give him peace), or to command the right of forbid 
the wrong, the reason for the prohibition being 
that listening to the Friday prayer sermon is 
obligatory, as it takes the place of two of the rak'as 
of the noon prayer, so that things offensive during 
the prayer are offensive while listening to the ser¬ 
mon. The Prophet (Allah bless him and give him 
peace)said, 

4 ; ,J r32.4 
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‘ When the imam is giving the sermon on Fri¬ 
day, and you tell your companion ‘Listen/ you 
have made an impertinent remark/’ 


SPEAKING WHEN THE KORAN IS 

BEING RECITED 

ji jil\ ;.i } jl* 

r32.5 It is offensive to speak when the Koran is 
. being recited, for listening to it and heeding it are 

r32.5 
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r?2.6 


absolutely obligatory, whether one is performing 
the prayer or not, and whether one comprehends 
it or not (A: but only if its words are distinctly 
audible to one). Allah Most High says, 

"When the Koran is recited. listen and pay 
heed to it” (Koran 7:204). 

. <*^ 1 i 1 — 4 * 1 ? 4 

: J\x 4JI JU 

Jj %+\ .«li ^ bljy- 

# .[T- i 

SPEAKING WITHOUT NEED TO A 

MEMBER OF THE OPPOSITE SEX 


r32.6 It is offensive for a male to speak without 
need to a young woman who is not a member of his 
unmarrigeable kin (def: m6.1). He should not 

_50i t j r32.6 

U| V % i_~*. H 1 

^ y, ,i * \ ... ** 

say "Arhamkum Allah” (Allah have mercy on 
you) if she sneezes, greet her with "as-Salamu 
'alaykum” (A: which is unlawful in the Shafih 
school) nor return her Salams if she says them (A: 
which is offensive for $hafi%). He should not say 
these aloud, but 10 himself, all of which likewise 
holds for a young woman's speaking to a man who 
is not a member of her unmarrigeable kin 
(mb,2). The prohibition of these is due to the 
Prophet's having said (Allah bless him and give 
him peace), 

< 

\ 1J )£j t ^ 

: jL-I.3 \j ^ Oj-il 

-If 1 —- 1 j* 

"The adultery of the tongue is speech,’* 


speaking when lovemaking or in 

THE LAVATORY 


r32.7 It is offensive to speak while Jove making, 
or when in the lavatory or relieving oneself. 

It is offensive to laugh in circumstances in 
which speaking is offensive. 

4 r v 5 l L->Ji ir32.7 
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SPEAKING AFTER THI: COMING OF DAWN 

BEFORE PERFORMING THE DAWN PRAYER 

J! Sfft IjU> r ^J( 

S^Uajl 

r32.8 It is offensive to speak of this-worldly 
things between dawn and performing the dawn 
prayer (subh). Some hold this extends until sun¬ 
rise (al-Durar ai-mubaha (y99) T 145-49). 

r32.8 
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CONVERSATION AFTER PERFORMING 
THE NIGHTFALL PRAYER ('1SHA) 


JU*j jOtSJl 


r32.9 (Nawawi:) It is offensive for someone who 
has prayed the nightfall prayer (‘isha) to converse 
about things permitted at other times, meaning 
permissible words which would otherwise he the 
same to say or not to. Discourse that is unlawful or 
offensive at other times is even more sternly pro¬ 
hibited or offensive at this time. As for conversa¬ 
tion about what is g<x>d, such as teaching Sacred 
Knowledge, relating the words of the pious, 
describing noble qualities, or speaking to one’s 
guest, none of these is offensive, but rather they 
are commendable (al-Adhkar (y!02), 504). 
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r33.0 PEOPLE OFFENSIVE TO GREET 
WITH SALAMS 


r33.0 


r33,l (Nahlawi:) ft is offensive (def: r32.0) to 
greet with “as-Salamu ‘alaykum” anyone who is: 

( 1 ) performing the prayer, reciting the 
Koran, invoking AUah (dhikr), reading hadith to 
others, giving the Friday prayer sermon (khutba), 
or listening to any of these; 

(2) a student of jurisprudence repeating a 
lesson over to himself to facilitate memorizing it, 
someone informing ordinary people of legal rul¬ 
ings, or anyone engaged in a lesson of Sacred 
Knowledge; 


y ( : iS ) *33 • 1 

: f*~J! l—** 

l C- i X_p«>j i i * J— 

c i, j^Jj 
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(3) giving the call to prayer or call to com- 
me nee (iqama); 

(4) teaching; 

(5) seated waiting for the prayer, or saying 
“Subhan Allah 1 '; 


( 6 ) eating; 
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Boasting 


r34,0 


(7) a corrupt person who does not conceal 
his acts of disobedience: 

( 8 ) a young lady who is not a member of 
one's unmarriageabie kin (dis: r32.6); 

(9) someone who plays games that are not 
permissible (dis: k29->). slanders others, sings, is 
an old wag. a chronic liar, addicted to profitless 
conversation, reviles others, or looks at women's 
faces, all of whom are offensive to greet unless 
their repentance from these things is known; 


.j* 4 I ^ L~k»- j 1 I j , ^ 

i k :*■!—* jS- 'i^mJ 

. ^jUJ 1 £—1)1 . J** y> Jl*; 


-—* j* J*} 

I r 
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( 10 ) someone who is enjoying his wife, 
whose nakedness is exposed, who is relieving him¬ 
self, drowsy, asleep, or someone who is in a 
bathhouse. 


RESPONDING TO SALAMS 




r33.2 It is not obligatory to respond to some¬ 
one’s Salams in circumstances where greeting him 
is uncalled-for, except for a corrupt person ((7) 
above), whose Salams it is obligatory to return. It 
is not obligatory to answer the Salams of someone 
who is a child, intoxicated, or insane. Nawawi 
(Allah Most High have mercy on him) says in his 
commentary on Sahih Muslim, ‘‘Scholars disagree 
about greeting non-Muslims with ‘as-Salamu 
'alaykum' or returning their Salams. We hold that 
it is unlawful to say it to them first, though is 
obligatory to return their greetings by saying ‘Wa 
alaykum' (and upon you), or simply, “Alaykum ’ 
Other scholars hold it is permissible to greet them 
first with ‘as-Salamu ‘alaykum’ ” ( al-Durar al- 
tnubaha (y99), 150-51). 
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1-34.0 BOASTING 


134.0 


r34.1 Allah Most High says, 

“Do not praise yourselves: He knows best 
who is godfearing” (Koran 53:32). 


r34.1 
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r35.0 


Holding One’s Tongue 


r34.2 The Prophet (Allah bless him and give 
him peace) said, 




] 

b 


r34.2 

t 


"Allah has inspired to me that you are all to 
be humble towards each other such that no one 
transgresses against or exalts himself above 
another/' 

(al-Adhkar (ylf!2), 473-74) 
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r'33.0 REVEALING ONE’S SINS 
TO OTHERS 


' “ i S . c 

A. 


r35.0 

4 a -*XJ 


r35.1 The Prophet (Allah bless him and give 
him peace) said: 

“All of my Community shall be pardoned, 
save those who commit sins openly. Committing 
them openly includes a man who does something 
shameful at night, and when morning comes, 
Allah having hidden his act, he says, ‘O So-and- 
so, last night I did such and such 1 ; his Lord having 
concealed it for him at night, while in the morning 
he pulls away the cover with which Allah had con¬ 
cealed it for him/’ 


r35.1 
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dll 


r35 2 (Nawawi:) It is offensive for a person who 
has been afflicted with an act of disobedience or 
the like to inform another of it. Rather, one 
should repent to Allah Most High by desisting 
from it at once, regretting what one has done, and 
firmly resolving never to do the like of it again. 
These three things are the integrals of repentance, 
which is not valid without them. There is no harm 
in telling about a sin to one’s sheikh or other per¬ 
son who may be expertcd to teach one how to 
desist from the act or refrain from similar acts, or 
apprise one of the causes that led to it, or pray for 
one, and so forth. If such is the case, informing 
him is commendable. It is only offensive to do so 
when no such interest can be served (ibid.. 498). 
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Revealing a Secret 


r36.0 


r36.0 REVEALING A SECRET 


r36.l The Prophet (Allah bless him and give 
him peace) said, 

"When a man says something, then glances 
left or right, his words are a confidence to be 
kept/’ 

(Ibid.. 507) 

r36.2 (Nahlawi:) Telling a secret means to 
inform others of a remark, action, or state which 
one learns of from someone who wants it to 
remain hidden, whether it be good or bad. This is 
hurting him, and hurting others is unlawful. 

Whenever people meet, it is obligatory to 
keep secret any act that occurs, any word spoken, 
or any state attributable to someone, when these 
concern something one would normally wish to 
remain confidential, while not being unlawful. If 
unlawful, then; 

(1) If it is against Allah Most High alone and 
does not involve legal measures such as prescribed 
legal penalties or disciplinary action (def: o!7), 
then it must be kept secret. 

(2) If it involves legal measures, as do forni¬ 
cation (dis: ol2) and drinking (ol6), then one has 
a choice between revealing it or not, though it is 
superior to conceal it. 

(3) If it involves another person's rights, 
then if concealing it emails harm to anyone, or if it 
concerns prescribed legal measures such as retali¬ 
ation for an injury or death (def: o3). or covering 
the cost of an article destroyed through negli¬ 
gence, then if the person whose rights have been 
infringed is ignorant of it, one is obliged to make 
the matter known, and must testily to it if asked 
to. 

(4) If it involves another’s rights, but con¬ 
cealing it does not entail harm to anyone and it 
does not concern prescribed legal measures, or it 
entails one of these two, but the person concerned 
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r37.0 


Holding One's Tongue 


already knows of it through another and one has 


not been asked to testify about it, then one is 

1 1 

^-lj ^Jt3 ^ 

obliged to conceal the matter. 

> • i r * 

. [ vet : j j-di j 

(al-Durar ul-mubuha (v99), 134) 


r37.0 D IS AFFECTING A PERSON’S 

jLJVl JaI jLil r37.Q 

<uU 

FAMILY FROM HIM 

r37.1 (Nawawi:) It is unlawful for a person to 

J* >') r37- i 

mention anything to another's servant, wife, son. 

J jl—:Yl ji 

and so forth that could disaffeet them from him, 


unless one is commanding the right or forbidding 

<J 3 • g» i—<*j A^srl j\ 4^2*-j J 

—A Aj ,, f i U jSj ,J 1 jj. 

the wrong. The Prophet (Allah bless him and give 

him peace) said, 

^ ^ J J j] • J* W y 
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“He who disaffects a person's wife or servant 

*lll J v—^ Jli [: Jli ^ *Ui 

from him is not of us." 

l Y 

j! j y t : g* 

(al-Adhkar (y 102). 498) 

* 
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r3S.O CURSING 

r38.0 

THE PROHIBirON OF CURSING OTHERS 

^ J* 

r38.1 (Nawawi:) Cursing an upright Muslim is 

^ [ • • • ] (■ r38.1 

unlawful by unanimous consensus of all Muslims. 

. . . ] 

dJl ^ j, wuC ^ 

The Prophet (Allah bless him and give him peace) 
said. 

“Cursing a believer is like killing him.” 

Jt5 [: Jli wjL>w>i ja 

• jjJii : $££ dJi J 

THE PERMISSIBILITY OF CURSING THOSE; WHO 


COMMIT DISOBEDIENCE WHEN THEY ARE 

NOT PERSONALLY IDENTIFIED OR KNOWN 


r38 2 It is permissible (A: but not rewarded by 

^r 1 ! j—d jj- u 138.2 

Allah) to curse those who possess blameworthy 



772 




Cursing 


r38.0 


characteristics, such as by saying, “Allah curse 
oppressors,'* “Allah curse the corrupt,” “Allah 
curse picture makers,” and so forth. Well-known 
and rigorously authenticated (sahih) hudiths ver¬ 
ify that the Prophet (Allah bless him and give him 
peace) said: 

(1) “Allah curse her who wears false hair and 
her who arranges it for another”; 

(2) “Allah curse him who eats usurious gain 
(riba)”; 

(3) “Allah curse those who make pictures”; 

(4) “Allah curse him who surreptitiously 
changes property-line markers”; 

all of these being found in Bukhari, Muslim, or 
both. 

As for cursing a particular person who com¬ 
mits some act of disobedience, such as an oppres¬ 
sor, adulterer, maker of pictures, thief, or one 
who consumes usurious gain; the hadith evidence 
seems to suggest it is not unlawful , though Ghazali 
indicates (A: and it is the most reliable opinion) 
that it is unlawful unless the person cursed is 
someone we know has died in a state of unbelief, 
such as Abu Lahab, Abu Jahl, Pharaoh, Haman, 
and their likes. This, as Ghazali notes, is “because 
to curse means to distance another from the mercy 
of Allah Most High, while we do not know how 
the particular corrupt person or non-Muslim will 
end his life. As for those the Prophet (Allah bless 
him and give him peace) personally cursed, 
perhaps it was because he knew they would die in 
unbelief. Praying that evil befalls a person is simi¬ 
lar to cursing, even when against a tyrant, such as 
saying, J May Allah not heal him/ ‘May Allah not 
keep him safe/ and similar remarks, all of which 
are blameworthy [A: being unlawful, if of a Mus¬ 
lim], And likewise for cursing any animals or 
inanimate objects whatever- all this is objection¬ 
able lA: meaning offensive]” ( al-Adhkar (y 102), 
476-80). 
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r39.0 


Holding One's Tongue 


r39.0 BEGGING 


J I 1-390 


r39.1 (Nahlawi:) It is unlawful lo ask for money 
or other worldly advantage from someone one has 
no right to ask, unless there is a necessity to. The 
Prophet (Allah bless him and give him peace) 
said. 


“One of you keeps begging until when he 
meets Allah Most High, there is not a piece of 
flesh left on his face/' 


which is interpreted as referring to anyone who 
asks when it is noi permissible to do so. The 
degree of necessity that permits begging is when 
one is unable to earn a living due to illness or 
weakness and does not have enough food to last 
one day (al-Durar al-mubaha (y99), 139). 
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r 4(1.0 MG SIC, SONG, AND DANCE 

MUSICAL INSTRUMENTS 


r40 1 (Ibn Hajar Haytami;) As for the condem¬ 
nation of musical instruments, flutes, strings, and 
the like by the Truthful and Trustworthy (Allah 
bless him and give him peace), who 

“does not speak from personal caprice: it is 
nothing besides a revelation inspired" (Koran 
53:3-4), 

let those who refuse to obey him beware lest 
calamity strike them, or a painful torment. The 
Prophet (Allah bless him and give him peace) 
said: 


(1) "Allah Mighty and Majestic sent me as a 
guidance and mercy to believers and commanded 
me to do away with musical instruments, flutes, 
strings, crucifixes, and the affair of the pre-Islamic 
period of ignorance/’ 
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Music, Song, and Dance 


r4(),2 


(2) "On the Day of Resurrection, Allah will 
pour molten lead into the ears of whoever sits lis¬ 
tening to a songstress.*' 

(3) "Song makes hypocrisy grow in the heart 
as water does herbage.” 

(4) “This Community will experience the 
swallowing up of some people by the earth, 
metamorphosis of some into animals, and being 
rained upon with stones." Someone asked. 
"When will this be, O Messenger of Allah?" and 
he said, "When songstresses and musical instru¬ 
ments appear and wine is held to be lawful," 

(5) "There w ill be peoples of my Community 
who will hold fornication, silk, wine, and musical 
instruments to be lawful....” 

All of this is explicit and compelling textual 
evidence that musical instruments of all types are 
unlawful {Kaff al-ra'a''an muharramat al-lahw wa 
al-sama' (y49), 2.269-70). 


r40.2 {Nawawi:) It is unlawful to use musical 
instruments—such as those which drinkers are 
known for, like the mandolin, lute, cymbals, and 
flute- or to listen to them. It is permissible to play 
the tambourine at weddings, circumcisions, and 
other limes, even if it has bells on its sides. Beating 
the kuba. a long drum with a narrow middle, is 
unlawful (Mughni al-muhtaj ila ma'rifa ma'ani 
tilfaz a!- M\in haj (y73), 4.429-30). 


S1NGJNG UNACCOMPANIED BY MUSICAL 
INSTRUMENTS 
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r40.3 (Ibn llajar Haytami:) As for listening to 
singing that is not accompanied by instruments. 


1-40.3 
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r4G.4 


Holding One ’s Tongue 


one should know that singing or listening to sing¬ 
ing is offensive except under the circumstances to 
be mentioned in what follows. Some scholars hold 
that singing is sunna at weddings and the like, and 
of our Imams, Ghazaii and ‘Izz ibn k Abd al-Salam 
say that it is sunna if it moves one to a noble state 
of mind that makes one remember the hereafter. 
It is clear from this that all poetry which encour¬ 
ages good deeds, wisdom, noble qualities, absti¬ 
nence from this-worldly things, or similar pious 
traits such as urging one to obey Allah, follow the 
sunna, or shun disobedience, is sunna to write, 
sing, or listen to, as more than one of our Imams 
have stated is obvious, since using a means to do 
good is itself doing good { Kaff al-ra'a ' 'an muhar - 
ramai al-tahw wa al-sama (y49)> 2.273). 
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HANGING 




r40.4 (Nawawi: (n: with commentary by 
Muhammad Shirbini Khatib)) It is not prohibited 
to dance ((Shirbini:) which is not unlawful 
because it is only motions made while standing or 
bowing. Furani and others have expressly stated 
that neither is it offensive, but rather is permis¬ 
sible, as is attested to by the hadith related in the 
Sahih js of Bukhari and Muslim that the Prophet 
(Allah bless him and give him peace) stood before 
A'isha (Allah be well pleased with her) to screen 
her from view so that she could observe the Abys- 
sinlans sporting and dancing)—unless it is lan¬ 
guid, like the movements of the effeminate 
(Mughni al-muhlaj ila ma'rifa ma'ani alfaz a\- 
M inhaj (y73), 4.430), 


rsX, : r40.4 

3('< ‘T >^ n 
*j*r ^ (Vi ***) ^ 

mU^-I e- w/lS j>- 

J 1Jb*d\ A* L^S 

*JJLd ^ dp ; j— 

J! k/* ^-4^ dll 

d 'il (i ojfi’j-ij j 

1 ^ # m • j * . 

JjmsS - j 

iUli J) gU^Ji j* 

.[tr^ /i -.glfjl 


* 


776 







www.islamicbulletin.com 


book s 

DELUSIONS 

j>/tL _ 'O' 


CONTENTS: 

Those Deluded by This World. Allah's f orgiveness, or Works sl.O 
Those Deluded by Allah's Forgiveness si,2 
Those Deluded by Their Works si .2 
The Delusions of Islamic Scholars s2.0 

Those Remiss in Outward Conduct s2.1 
Those Who Neglect Their Inward Faults $2.2 
Theological Polemicists $2.4 
Sermonizers s2.5 

I .earning Hadith for the Sake of Reputation s2.6 
Arabists s2.7 

The Real Aim Is to Learn What Is Critical to One s2,8 
The Delusions of Devotees s3.0 

Those Plagued by Inner Uncertainties s3.2 
Delusions in Various Kinds of Worship s3.4 
Koran recital s3.4 
Fasting s3.5 
Pilgrimage s3,6 

Commanding the right and forbidding the wrong s3.7 
Leading the prayer s3.8 
Abstaining from this world $3.9 
Supererogatory works s3.10 

Learning to Avoid the Dangers of Ostentation, Etc. s3.11 
Tlic 13c 1 usions of Would-Be Sufis s4.0 
External Pretenders $4.1 
Memorizers of Terminology s4.2 
Those Above the Sacred Law’” (lbahiyyun) $4.3 
Words of Sufis on Being Above the Law s4.4 
Junayd s4.5 
Ghazali s4.6 

Muhyiddin ibn al-‘Arabi s4.7 
Ahmad al- Alawi s4.8 
'Abd al-Karim Jili $4.9 


777 








www.islamicbulletin.com 


si.(I Delusions 

Reasons for the delusion s4.10 
Stopping at the First Traces of Gnosis s4.11 
The Delusions of the Wealthy s5.0 

Writing Names on Mosques Built, Htc. s5.1 
Personal Devotions Without Spending for Allah s5.2 
Manipulating Others with Zakat s5.3 
listening to Exhortations Without Heeding Ihem s5.4 
Remedying Delusions s6.0 

Afterlife Depends on Correcting the Heart s6, l 
The Means of Ridding Oneself of Delusions s6.1 


sl.O THOSE DELUDED BY THIS 
WORLD, ALLAH’S FORGIVENESS, 
OR THEIR OWN WORKS 


j I LjjJU j-jJuy* si.o 

j\ aJJ| jjlaj 


si. 1 (Ibn Qudama Maqdisi (dis: qO. 1):) There 
are people misled by this world, saying, “Cash is 
better than credit: this world is cash while the next 
world is credit/' And it is a point of deception, for 
cash cannot be better than credit unless the 
amount of each is equal. Now a person’s life, when 
compared to the hereafter, obviously does not 
amount to even a thousandth part before he 
breathes his last, while someone who says that 
“cash is better than credit" means “provided the 
credit equals the cash/' And this is the delusion of 
unbelievers. As for those immersed by sin while 
their faith in eternal truths remains sound, they 
share this delusion with unbelievers, by preferring 
the present life to the hereafter, but their lot is 
easier than the unbelievers’ in that their basic faith 
wall keep them from unending punishment. 


THOSE DELUDED UY ALLAH’S 
FORGIVENESS 
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si.2 Other sinners delude themselves by say¬ 
ing, “Allah is generous, we but rely on His for¬ 
giveness/’ while the learned tell us that if one 
longs for something one pursues it. and it one 
fears something one shuns it. Whoever hopes for 
forgiveness while persisting in wrongdoing is 
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Those Deluded by This World, Allah’s Forgiveness, or Works 


si: 


deluded. One must know that Allah Most High, 
with His vast mercy t is terrible in retribution, hav¬ 
ing decreed that unbelievers shall abide in hell 
forever (dis: w55) even though their unbelief does 
not hurt Him in the slightest. He has made some of 
His servants prey to infirmities and trials in this 
world, though He, Glorious and F.xaltcd, is quite 
able to eliminate them. Moreover, He has made 
us tear His punishment. How can we not be 
afraid? Fear and hope drive and arouse one to 
action. That which does not spur one to works is 
deception, as is clear from the fact that the “hope" 
of most people makes them do nothing at all or 
prefer disobedience. It is odd that early Muslims 
both worked and feared, while nowadays, though 
falling far short, people feel secure and tranquil as 
though they knew more about the generosity of 
Allah Most High than the prophets and the righ¬ 
teous. If it could be had by wishing, why did the 
latter fatigue themselves and weep so much? Does 
Allah condemn the Jews and Christians for any¬ 
thing besides being this way when He says. 


'They grasp at the paltry things of this low 
life and say. We shall be forgiven’ " (Koran 
7:169). 


This delusion resembles that of people who 
do both good and evil, but more of evil, while 
imagining their good to be greater. One might see 
them give a dirham as charity while having wrong¬ 
fully appropriated many times that amount, or 
maybe even giving as charity something wrong¬ 
ful Jy acquired, relying on such a donation, which 
is like someone putting a dirham in one scale pan, 
a thousand in the other, and hoping the scale will 
balance. Or another of them who thinks his good 
acts are more than his evil ones, the reason for 
which is that he keeps track of the number of good 
deeds, but does not take himself to task for the 
bad ones, nor consider his sins. For example, he 
says, “Astaghfir Allah" (May Allah forgive me) 
and “Subhan Allah’ (Glory be to Allah) a 
hundred times a day, but then spends the rest of 
his day slandering Muslims and making ugly 
remarks, seeing the virtue of saying “Subhan 
Allah’’ and “Astighfir Allah,” but not the punish¬ 
ment for slander and forbidden speech. 
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si.3 Delusions generally occur among four 
kinds of people: Islamic scholars, devotees, 
would-he Sufis, and the wealthy. 


si.3 
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s2.0 THE DELUSIONS OF ISLAMIC 
SCHOLARS 


THOSE REMISS IN OUTWARD CONDUCT 

s2.1 As for religious scholars, some master the 
legal and rational sciences but neglect to examine 
their outward habits and practices, not keeping 
their external sell' from sin or making it faithful in 
obedience. They are deluded by their learning and 
feci sure they rate high with Allah. If they were to 
look with the eye of insight, they would see that 
the whole point of knowing about religious prac¬ 
tice is to apply it. Without works, it is useless. 
Allah Most High says, 

“He who purifies it [the soul] has succeeded” 
(Koran 91:9), 

not, '‘He who knows how to purify it has suc¬ 
ceeded.” If the Devil reminds such a person of the 
virtues of learned people, let the person for his 
part remember what has reached us about corrupt 
scholars, such as Allah’s saying, 

”... like a donkey laden with books” (Koran 
62:5). 


THOSE WHO NEGLECT THEIR INWARD FAULTS 


s2.2 Others master religious learning and its 
outward performance, but do not examine their 
hearts to eliminate the blameworthy traits therein 
such aspnde, envy, ostentation, and seeking exal¬ 
tation or fame. These have made their exterior 
seemly while neglecting their interior, forgetting 
the words of the Prophet (Allah bless him and give 
him peace), 
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s2.2 


“Allah does nol look at your appearance or 
properly, but only at your hearts anti works.” 

Such people apply themselves to works but 
do nol apply themselves to hearts, though the 
heart is the real foundation, since no one is saved 

"except he who comes to Allah with a pure heart” 
(Koran 26:89). 

They resemble someone who sows grain that 
comes up with weeds choking it out, but when 
ordered to weed it, merely trims away the weeds' 
twigs and stems, neglecting the roots, which take 
stronger hold. 

Another segment of scholars know'that these 
inner qualities are condemnable, but out of self- 
satisfaction feel they are above them, and that 
they are too good as far as Allah is concerned for 
l lim to afflict them with such traits, that only com¬ 
mon people have them and not people at their 
own level of learning. When symptoms of arro¬ 
gance or avidness for leadership appear in such 
people, one of them may say, ‘This is not arro¬ 
gance. but only seeking to exalt Islam, display the 
nobility of religious learning, and to spite those 
given to reprehensible innovations. Were l to 
wear clothes less fine or sit with a lower class of 
people, the enemies of religion would smirk, and 
gloat at my humiliation, which amounts to 
humiliating Islam.” And he forgets about delu¬ 
sion, and that it is Satan who has seduced him with 
this, which is plain from the fact that the Prophet 
(Allah bless him and give him peace) and his Com¬ 
panions were humble in manner and preferred the 
way of poverty and lowliness. 

Still other scholars have acquired religious 
knowledge, purified their exterior actions, mak¬ 
ing them seemly with obedience, and examined 
their hearts, purifying them of ostentation, envy, 
pride, and the like, and yet there remain snares of 
the Devil and tricks of the ego hidden tn the reces¬ 
ses of their hearts w hich they have failed to notice 
and thus neglected. You might see one of them 
spending the night and day in learning 
various religious sciences, organizing them, 
and polishing up their terminology, such a person 
thinking his motive is the desire to manifest the 
religion of Allah Most High, w hile the real motive 
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might be to make a name for himself and enhance 
his prestige. Perhaps too, his published work is 
not entirely free of seif-praise. whether overtly, by 
wide, sweeping claims, or covertly, by attacks on 
others, to show by attacking them that he is better 
than, they arc and more knowledgeable. Such 
kinds of behavior and similar ones are hidden 
faults which few discern but the wisest and 
strongest. Those as weak as we are have little hope 
of doing so. but at least a person should be aware 
of his own defects and wish they were corrected. 
There is hope for someone whose good acts make 
him happy and wicked ones make him sad. unlike 
someone who applauds himself and thinks himself 
the best of men. 
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s2.3 The above are the delusions of those who 
master important branches of Sacred Knowledge, 
How then for those who content themselves with 
studying fields not essential to them, neglecting 
the important ones? 


^JLJI j j > l-L^s s2.3 


THEOLOGICAL POLEMICISTS 




s2.4 Among them are those who busy them¬ 
selves with theological polemics against heretical 
beliefs, and refuting the unorthodox. Scholars 
engaged in this are of two types, those in the 
wrong and those in the right, the former advocat¬ 
ing something other than the sunna. the latter 
advocating the sunna. Both arc deluded. The mis- 
guidedness of those in the wrong is obvious (A: 
since they have left the Koran and sunna which are 
divinely protected). As for those in the right, their 
delusion is in believing that arguing is the most 
important activity and greatest spiritual work in 
the religion of Allah Most High, They maintain 
that one's religion is not complete until one has 
made lengthy investigations into one's beliefs, and 
that someone who simply believes in Allah and 
His messenger without preparing a case for it is 
deficient in faith. Because of this mistaken pre¬ 
sumption, they spend their lives learning how to 
dispute, conducting in-depth studies of statements 
of theological controversies until their spiritual 
insight eventually goes blind. They do not pause 
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lo consider that the early Muslims, whom the 
Prophet (Allah bless him and give him peace) tes¬ 
tified were the very best of mankind, and who 
lived to see many a reprehensible innovation 
(bid“a) and deviant belief, did not expose them¬ 
selves and their religion to quarrels and disputa¬ 
tion. or busy Themselves therein at the expense 
of their hearts and works. They did not talk about 
it at all, except under necessity to refute misguid¬ 
ance. And if they saw someone persisting in 
blameworthy innovation, they had nothing more 
to do with him, without further debate or argu¬ 
ment. The hadith has reached us. 
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'No people went astray after having been 
guided save that they were afflicted with arguing.' 


SERMONIZERS 
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s2.5 Others spend their time in homilies to 
people, the highest class of whom speak about 
traits of the self and qualities of the heart such as 
fear, hope, patience, gratitude, reliance on Allah, 
abstinence, certainty, and sincerity; thinking that 
by merely speaking of them, even if they do not 
have them, they acquire them. Such people call to 
Allah while they themselves flee from Him. They 
are among the most deluded. And some of them 
turn from the proper way of exhorting others to 
relating baseless talcs, adding words that are 
neither acceptable to Sacred Law nor to human 
intelligence, in an attempt to say something novel. 
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LEARNING HAD It H TOR TJIE SAKE 
OF MAKING A REPUTATION 


. ■_ i .A.>» 11 I 


s2.6 Others spend their time in listening to 
hadiths. gathering variants and rare chains of 
transmission or chains remarkable for having 
come through but few' transmitters of advanced 
years. The concern of one of them is tea go from 
city to city, seeing sheikhs in order to drop names, 
saying, "I relate from So-and-so/" "I've met So- 
and-so/’ or K \ know j chains of transmission no 
one else does/' 


| ... | s2,6 

G—— j ~&-*y 

t . ...» _ f i ^ 

l^u^J . iu \j 4^ | C Ju L^- lj L-J J 

JijtJ -J I 

^y jjj '< —/ : 1 

^ y _r-d U> —iSl I Jj 


783 




www.islamicbulletin.com 




s3.0 Delusions 


AKABISIS 
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s2.7 Others devote their time to advanced 
studies in Arabic grammar, lexicography, and 
poetry, claiming they are the scholars of the 
Islamic Community, dissipating their lives in 
subtleties of grammar and diction. If they stopped 
to think, they would realize that someone who 
wastes his lifetime in the knowledge of the lan¬ 
guage of the Arabs is like someone who wastes it 
in knowledge of the language of the Turks. Arabic 
is only distinguished above the latter in that the 
Sacred Law has come in it. As for lexicology, 
there are only two areas in which it is necessary for 
one to gain an understanding of rare words: those 
of the Koran, and those of the hadith. As for 
grammar, one but needs enough to use the lan¬ 
guage properly. 
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s2.8 The really fortunate person is he who 
takes of each thing the amount that is critical to 
him and then goes on to apply it > putting his effort 
behind it and purifying it of imperfection. And 
this is the real aim. 
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s3.<) THE DELUSIONS OF DEVOTEES 
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s3.0 


s3.l Devotees are of various types, including 
those remiss about obligatory acts while engaging 
in extra devotions and supererogatory works. 
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s3.2 Sometimes they are so worried about 
using water for purification that it reaches the 
level of obsessive doubt (waswasa) about the va¬ 
lidity of their ablution. You might see (me of them 
unsatisfied with water the Sacred Law deems fit 
for ablution, imagining remote possibilities that it 
could be af fee Led with something unclean, while 
not having such concern for the lawfulness of the 
source of the food he cals. Were he to reverse 
these two, applying the care he takes for the water 
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instead to his food, he would be closer to the prac¬ 
tice of the early Muslims. ‘Umar (Allah he well 
pleased with him) performed ablution from the 
water jar of a Christian despite signs that it might 
well be unclean, while he used to refrain from 
many kinds of permissible things for fear of falling 
into the unlawful. 
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s3.3 Others are so bedeviled by inner misgiv¬ 
ings at their initial Allahu Akbar in the prayer that 
they may miss a rak a with the imam. And like 
them are those with obsessive doubts about the 
proper pronunciation of the letters of the hatiha 
and other spoken elements of the prayer. One of 
them may take precaution upon precaution in 
doubling the doubled letters, distinguishing y 
from b. and so forth, beyond the necessary, 
until he is finally so concerned about it that he 
does not think about anything else, neglecting the 
meaning of the Koran and the lessons he should be 
taking from it. And this is among the ugliest forms 
of delusion, for people are not required to pro¬ 
nounce the letters when reciting the Koran with 
more precision than that with which classical 
Arabic is normally spoken. Such people are as if 
delivering a message to a ruler, the messenger fas¬ 
tidiously pronouncing each letter and repeating 
those he is unsatisfied with, having quite forgotten 
the purpose of the message and the dignity of the 
assembly before whom he is delivering it. How' 
richly such a person deserves to he thrown out and 
taught a lesson. 
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s3.4 A third group is deluded by reciting the 
Koran, which they rush through, perhaps finish¬ 
ing twice a day, the tongue of one of them being 
occupied therein while his heart is wandering 
through the valleys of day dream, not reflecting on 
its meanings, heeding its exhortations, or obeying 
its ordinances and prohibitions. Such a person is 
misled, believing the Koran is only intended for 
reciting. He is like someone to whom his master 
has written a letter charging him with certain mat¬ 
ters and forbidding him others, while the servant 
does not bother the understand h or carry it out 
hut simply memorizes it and repeats it, thinking 
that this is the purport of it, while violating the 
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master's commands and prohibitions. Others 
relish the sound of their own voice in reciting the 
Koran, disregarding its significance. One should 
examine one’s heart as to whether one is enjoying 
the meter, the sound, or the meaning (A: though 
it is not blameworthy to enjoy the meter or sound, 
unless one is unconcerned with the meaning). 

L <, o 1 *■ 'j ,">■ ii ~L 
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s3.5 Others are deceived by fasting, and fre¬ 
quently practice it, but do not restrain their 
tongue from slander and useless words, keep their 
belly from ill-gotten or unlawful food with which 
to break their fast, or free their heart from osten¬ 
tation. 
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s3,6 Others are deluded by going on pilgrim¬ 
age, departing for it w ithout restoring the rights of 
people they have wronged (dis: p?7.3), meeting 
their financial obligations, asking the permission 
of their parents, or obtaining lawfully gotten pro¬ 
vision. And this may be after having fulfilled the 
obligatory hajj, whde they neglect obligatory acts 
of worship enroute, are unable to purify their gar¬ 
ments and person, and do not refrain from unper- 
milted sex or getting into arguments, despite 
which they think all is well with them, being self- 
deceived. 
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s3.7 Others command the right and forbid the 
wrong, while forgetting themselves. 
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s3.8 Others include the imam who leads the 
group prayer at the mosque, but when someone 
more godfearing or knowledgeable is allowed to 
lead in his stead, it weighs heavily on him. Or the 
muezzin who calls to the prayer, believing he is 
doing it for the sake of Allah, but when someone 
else gives the call in his absence, it annoys him and 
he says, “He has infringed on my position.” 
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s3.9 Others eschew material possessions, con¬ 
tent with poor clothes and food and w ith living in 
mosques, thinking that they have reached the 
rank of the abstinent (zuhhad). while they are avid 
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for leadership and prestige. In fact, they have 
given up the lesser of two matters while getting 
involved in the more deadly. 
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s3.10 Still others enthusiastically perform 
supererogatory acts while not being concerned for 
the obligatory ones. You may see one of them 
savoring the midmorning or night vigil prayer, but 
finding no satisfaction in the prescribed prayer, 
nor hastening to pray it at the first of its time. Such 
a person has forgotten the Prophet’s words (Allah 
bless hint and give him peace) relating that Allah 
Mighty and Majestic said, 
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"Those near to Me do not approach Me with 
anything like that which 1 have made obligatory 
upon them." 



s3.11 There is no spiritual labor without its dan¬ 
gers, and those who do not know them fall prey to 
them. Whoever wishes to learn them should study 
the dangers of ostentation that exist in acts of wor¬ 
ship, from fasting and prayer to all the rest, in the 
chapters set forth in this book (A: i.c. Ibn 
Qudama’s source here, Ghazali's Ihya 4 ulum ab 
din). 
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s4.0 THE DELUSIONS OF 
WOULD-BE SUFIS 


jjJ* s4.0 


s4.1 The deluded among them arc of various 
types. Some are deluded by the dress, terminol¬ 
ogy, or demeanor of the Sufis. They imitate the 
sincere Sufis (dis: w9) externally, but do not tax 
themselves with spiritual struggle or self-discip¬ 
line. Rather, they pounce upon and quarrel over 
wealth that is unlawful, doubtful, or from rulers 
(dis: p32.3)> rending each others honor whenever 
they are at cross-purposes. The delusion of these 
is obvious. They are like an old woman who hears 
that the names of courageous, valiant soldiers are 
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Delusions 


inscribed in the official roster and they are ceded 
whole tracts of land. Feeling a longing within her¬ 
self. she dons hauberk and helmet, learns a few 
heroic stanzas and the details of their apparel and 
characteristics, and then sets out for the camp. 
Her name is duly entered in the lists, but when she 
reports for inspection, she is ordered to take off 
the helmet and armor to see what is underneath, 
and to be tried in combat. When she complies, it 
turns out that she is a feeble old crone, and she is 
told, “You only came to mock the king and his 
court!—Take her away and throw her under the 
elephant’s feet.” And she is flung under it to be 
trampled. 

Thus will be the state of pretenders to Sufism 
on the Day of Judgement, when they stand 
revealed and are brought before the Supreme 
Judge, who looks at hearts, not patched clothes or 
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Sufi dress. 
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s4,2 Others claim to have attained to gnosis 
and contemplative knowledge of the Divine, to 
have passed through spiritual stations and states, 
and to have reached nearness to Allah, while they 
know nothing of any of this except the words. You 
might see one of them reiterating these terms, 
thinking it above the combined learning of the 
first and last, and looking with condescension 
upon the scholars of Sacred Law, hadith, and 
other disciplines, to say nothing of ordinary Mus¬ 
lims. Sometimes a common person will keep their 
company for many days, picking up these artificial 
phrases and parroting them as if he were speaking 
divine revelation, with sneering contempt for 
scholars and worshippers, saying that they arc 
veiled from Allah (A: which could be true, though 
saying it by way of self-praise is very wrong) while 
he has attained to the Truth, and that he is one of 
those brought near to Allah—while Allah consid¬ 
ers him a debauched hypocrite, and the trans¬ 
formed ones know him to be an ignorant fool who 
has not acquired sound knowledge, perfected his 
character, or kept watch over his heart, but 
merely pursued his own fancy and memorized a 
lot of gibberish. 
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s4.3 


s4.3 Others roll up and put away the carpet of 
the Sacred Law. rejecting its rulings and consider¬ 
ing the unlawful and the lawful to be equal, say¬ 
ing. "Allah docs not need mv works, so why 
should 1 bother?” One of them may say, ‘‘Out¬ 
ward devotions have no value, only hearts mean 
anything Our hearts arc aflame with the love of 
Allah Most High, and we have attained to gnosis 
of Him. II we are bodily immersed in this world, 
yet our hearts are in worshipful seclusion in the 
presence of the Divine. Outwardly wc may give in 
to our desires, but not in our hearts.” They claim 
to have surpassed the rank of the common people, 
beyond the need to school the lower self with 
physical devotions, and that gratifying bodily lusts 
does not divert them from the path of Allah Most 
High because of their firmness therein. They exalt 
themselves above the level of the prophets (upon 
whom be peace) who used to weep for years over 
a single mistake. 
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s4.4 ( 11 : As no age is without pretenders to Sufism, the following texts will 

hopefully be useful in letting some principal Sufis describe in their own words the 
delusions of those who consider themselves “above the Sacred I ,aw, ? ’) 


s4.5 (Ihn ‘Ajiba:) Someone said to Junayd, 
“There is a group who claim they arrive to a state 
in which legal responsibility no longer applies to 
them." “They have arrived.” he replied, “but to 
hell” (Iqaz al-himam fi shark al-IIikam (y54). 
210 ). 
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*4.6 (Ghazali:) When anyone claims there is a 
state between him and Allah relieving him of the 
need to obey the Sacred Law such that the prayer, 
fasting, and so forth are not obligatory for him, or 
that drinking wine and taking other people’s 
money are permissible for him—as some preten¬ 
ders to Sufism, namely those “above the Sacred 
Law” (ibahiyyun) have claimed—there is no 
doubt that the imam of the Muslims or his rep- 
resentative is obliged to kill him. Some hold that 
executing such a person is belter in Allah’s sight 
than killing a hundred unbelievers in the path of 
Allah Most High (II ash iy a al-Shaykh Ibrahim al- 
Bajuri (y5), 2.267). 
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Delusions 


s4.7 (Muhyiddin ibn al-‘Arabi:) When we see 
someone in this Community who claims to be able 
to guide others to Allah, but is remiss in but one 
rule of the Sacred Law—even if he manifests mir¬ 
acles that stagger the mind—asserting that his 
shortcoming is a special dispensation for him, we 
do not even turn to look at him, for such a person 
is not a sheikh, nor is he speaking the truth, for no 
one is entrusted with the secrets of Allah Most 
High save one in w hom the ordinances of the Sac¬ 
red Law are preserved ( Jami* karaniat al-awliya 
(y95), 1.3). 


( « l* S 4-7 
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s4.8 (Sheikh Ahmad al-'Alawi;) The friend of 
Allah (wali) is not divinely protected from error, 
for w hich reason he is to be feared for and his word 
is not to be relied upon when it exceeds what has 
been conveyed by the sunna concerning matters of 
the afterlife, because he is suspended from mak¬ 
ing any new provisions in the Sacred Law, and in 
respect to the prophets (upon whom be peace) he 
is not a guide. He is only entitled to believe what 
the Lawgiver has informed of. 

“Today I have perfected your religion for you 
and completed My favor upon you, and I please 
that Islam be your religion” (Koran 5:3). 
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The gnostic in the first of his states is strongly 
affected by the initial impact, and will sometimes 
try to take on a discussion of the affairs of the 
afterlife, as opposed to the final state, in which he 
may be so quiescent that an unknowing observer 
might assume its strength had waned, though this 
is rather the result of his perfection and firmness in 
his station. It has been said that the way begins in 
madness, proceeds to arts, and ends in quietude. 
So one is obliged, whenever one’s rapture sub¬ 
sides, to return to what the Lawgiver has stated, 
without personal figurative interpretations. This 
is w r hy our author says, “Faith is incisive,” mean¬ 
ing that one cuts the self short whenever it wants 
eminence and elevation. The gnostic’s spiritual 
will, exalted above all else, must carry him beyond 
what we have just mentioned. For he is outside 
our phenomenal frame of reference and all it con¬ 
tains, and whenever he wants to speak about 
things of the afterlife his words are high, unintel- 
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ligiblc, and a source of trouble to both those who 
believe him and those who do not* which is why he 
is forbidden speech about it, and as much as he 
increasingly forgoes it, he increases in nearness to 
Allah and in safety. Sufis call this station subsis¬ 
tence (baqa‘). Before a disciple is firmly estab¬ 
lished therein, it is to be feared that he will be 
overtaken by misfortune because of his lack of a 
foothold in the state of subsistence, a juncture that 
has been called "from annihilation to subsistence, 
or annihilation to perdition" {al-Minah al-qud- 
dusiyya fi shark al-Murshid al-mu'in bi tariq al- 
Sufiyya (y8), 67-68). 
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s4,9 (‘Abd al-Karim Jili:) My brother, Allah 
have mercy on you, I have travelled to the 
remotest cities and dealt with all types of people, 
but never has my eye seen, nor ear heard of, 
nor is there any uglier or farther from the presence 
of Allah Most High than a certain group who pre¬ 
tend they are accomplished Sufis, claiming for 
themselves a lineal spiritual tradition from the 
perfected ones and appearing in their guise, while 
they do not believe in Allah, His messengers, or 
the Last Day, and do not comply with the respon¬ 
sibilities of the Sacred Law, depicting the states of 
the prophets and their messages in a manner that 
no one with a particle of faith in his heart can 
accept, let alone someone who has reached the 
level of those to whom the unseen is disclosed and 
who have gnostic insight. We have seen a great 
number of their luminaries in cities in Azerbaijan, 
Shirwan, .Tilan, and Khurasan, may Allah curse 
them all (Idah al-maqsud min wahdat al-wujud 
(> r 98), 17-18), 
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s4.10 The delusions of those "above the Sacred 
Law" are beyond number, all of it mistakes and 
inner suggestions with which the Devil has tricked 
them because of their having taken up spiritual 
struggle before they mastered the rules of the Sac¬ 
red Law, and they did not connect themselves 
with a sheikh of learning and religion worthy of 
being followed {dis: w9.5-9). 
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s4,11 Other students of Sufism proceed on the 
right path, engage in spiritual struggle, begin to 
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actually travel in the way. and the door of gnosis, 
contemplative knowledge of the Divine, opens to 
them. But when they sniff the first traces of this 
knowledge, it surprises them and they exult in it 
and are pleased by the strangeness of it, until their 
hearts become fettered with turning to it and 
thinking about it, and how it was disclosed to them 
but not others. And all of this is delusion, for the 
wonders met with in the path of Allah Glorious 
and Exalted are endless. If one stops with a par¬ 
ticular maTvel and becomes enamored with it. 
one’s progress falters and one fails to reach the 
goal. Such a person is like someone going to see a 
king, who notices a garden at the palace gate with 
flowers in it, the like of which he has never seen, 
and who stops to look at them until there is no 
longer time to meet the king. 
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s5,0 THE DELUSIONS OF THE 
WEALTHY 


s5.1 The deluded among the wealthy arc of 
various types. Some of them eagerly build 
mosques, schools, hospices, aqueducts, whatever 
people can see, and write their names upon them 
to perpetuate their memory' and keep it alive after 
their death, while if one of them were called upon 
to spend a single dinar on something that did not 
have Ins name on it, it would be a burden for him. 
If not for the fact that his aim is other people and 
not Allah Himself, this would not be so hard for 
him, as Allah is looking at him whether he writes 
his name or not. 

Others spend money embellishing mosques 
with ornamentation and bas-reliefs, which are 
prohibited by Sacred Law and distracting to the 
people praying in them. The aim in prayer is 
humble awe and an attentive heart, while this 
ornamentation spoils the hearts of those praying. 
And if the money spent on such things is from an 
unlawful source to begin with, so much greater the 
delusion. Malik ibn Dinar (Allah have mercy on 
him) said, “A man came to a mosque, stopped at 
the entrance, and said, ‘Someone like me does not 
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enter a house of Allah*—for which he was 
accorded the rank of those with perfect faith 
(siddiq),*' And this is how we should revere 
mosques, by seeing them as defiled by our enter¬ 
ing them with our self as bad as it is, an affront to 
them; not by seeing to their defilement with the 
unlawful and with this-worldly embellishment, 
trying to outdo Allah Most High. The delusion of 
someone who does this is in thinking the wrong to 
be right. 


s5.2 Others protect their money, holding fast 
to it with the tight fist of greed, and then occupy 
themselves with bodily works of worship that do 
not cost much, like fasting, prayer, or reciting the 
whole Koran. They are deluded, for stinginess is 
deadly (dis: p75.25) and has taken over their 
heart. They need to rid themselves of it by spend¬ 
ing of their wealth, but are too busy with 
supererogatory works to do so. They are like 
someone who, when a snake has entered his 
clothes, sets about cooking up a syrup of vinegar 
and honey to reduce his bile. 


s5.3 There are others whose selfishness will not 
let them give anything but zakat. One of them may 
pay out the worst property he has, or give it to 
those of the poor who are useful to him, vacillating 
between which of his ulterior motives can best be 
served, or as to whom he may have use for in the 
future or is ‘ good for something*' in particular. 
Another may deliver his zakat to a prominent 
public figure so he will consider him to be some¬ 
one and later fulfill his needs. And all of this 
invalidates the intention, the person who does it 
being deluded by wanting recompense from 
others for worshipping Allah Most High. 


$5.4 Some wealthy people and otheis are 
deluded by frequenting circles of dhikr (remem¬ 
brance of Allah), thinking that merely attending 
them will take the place of works and of a sober 
look at the afterlife, though it is not so, for circles 
of dhikr are only'commendable in that they moti¬ 
vate one to do good. And anything that is a means 
to something else is pointless if it does not achieve 
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il. When one of them hears something that creates 
fear of divine punishment, he says nothing more 
than, k O Protector, keep us safe,** or 44 I take 
refuge in Allah," thinking he has done all that is 
necessary. He is like a sick person who comes to a 
group of doctors to hear what is happening. Or a 
hungry person who visits someone who can 
describe delicious food to him, and then leaves. It 
does not do him much good. And likewise with 
hearing acts of obedience described without 
applying them: every admonition that does not 
change something within one that affects one’s 
actions is a case against one. 
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s6.0 REMEDYING DELUSIONS 


s6.0 


s6.1 If it he objected that I have not mentioned 
a single action which is free of delusion, the reply 
is that the matter of the afterlife hinges upon one 
thing alone: straightening out one's heart. And no 
one is incapable of it except someone whose inten¬ 
tion is insincere. If a person were as concerned 
about the next world as this one, he would cer¬ 
tainly achieve il. The early Muslims did so, and so 
have those who have followed them in excellence. 

Three things can be used to help rid oneself of 
delusions: 

(1) intelligence, the real light by which a per¬ 
son sees things as they are; 

(2) knowledge, through which a person 
knows himself, his Lord, his this-worldly life, and 
the life to come; 

(3) and learning, by which we mean learning 
how to travel the way to Allah Most High, the pit- 
falls therein, and learning what will bring one 
nearer and guide one, all of which maybe found in 
this book (dis: s3,ll(A:)). 

When a person has done all this, he should be 
wary lest the Devil beguile him and make him 
desirous for leadership, or lest he feel secure from 
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Allah's devising (def: pf>6). Fear should never be ji . .] . Juc-JJk ^ y 

absent from the hearts of the friends (awliya^) of . Li .u,Vl ^ jyJi 

Allah. We ask Allah to protect us from delusion „ „ 

*jj jo 1 y 71—Ji «JJr 

and that we may end our lives well. Truly, He is 
near and answers supplications (Mukhtasar ^ 

Minhujal-qasidin (y62j, 237-50). * -w***^^ 1 jr 1 V* 1 
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tl.O INTENTION, SINCERITY, 

AND BEING TRUE 

tl.O 

JJU 

INTENTION 

Ull 

tl.l (Nawawi:) Allah Most High says. 

* ‘Whoever leaves home to emigrate to Allah 
and His messenger but whom death overtakes: 
paying his recompense falls to Allah'’ (Koran 
4:100). 

The Prophet (Allah bless him and give him peace) 
said: 
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Intention, Sincerity, and Being True 11 .2 


‘'Works are only according to intentions, and 
a man only receives what'he intends. Whocver’s 
emigration was to Allah and His messenger has 
truly emigrated to Allah and His messenger; and 
whoever's emigration was for worldly gain or to 
wed a woman, his is for that to which he emig¬ 
rated.'' 

This is a hadith whose authenticity Bukhari 
and Muslim agree upon, and there is complete 
scholarly consensus on the greatness of its rank 
and majesty. It is one of the cornerstones, funda¬ 
mental supports, and most important integrals of 
faith. Imam ShatVi (Allah have mercy on him) 
said it enters into seventy chapters of jurispru¬ 
dence. He also said it constitutes one-third of 
Sacred Knowledge. 


sSr ^ 
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SINCERITY (IKHLAS) 




tl .2 Allah Most High says: 

(1) “Nor were they commanded save to wor¬ 
ship Hint, sincere to Him in their religion"' (Koran 
98:5), 

(2) "So worship Allah with sincerity” 
(Koran 39:2), 


:JWUJi Jtf tl .2 

■ 1° : ^ 1 ] ^ 
i ^Uj JIS j 

. [ Y 1 y‘J\] 4U^J ill JL*U# 


tl .3 The Master Abul Qasim Qushayri (Allah 
have mercy on him} said; '‘Sincerity is to make 
Allah one's sole aim in acts of obedience, meaning 
to intend by one's obedience to draw neater to 
Allah Most High and nothing else, whether 
hypocrisy before others, acquiring esteem in their 
eyes, love of their praise, or anything besides 
drawing nearer to Allah, One could say that sin¬ 
cerity is purifying the mind from paying attention 
to one’s fellow creatures.” 


1 1.4 Abu 'Ulhman (Allah have mercy on him) 
said, “Sincerity it to forget to regard men by con¬ 
tinuously regarding their Maker.” He also said. 
“The sincerity of ordinary people is that which is 


1 1.3 
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tl.5 


A Pure Heart 


free of self-interest, while the sincerity of the elect 
is that which comes over them, not from them, for 
acts of worship appear in them from which they 
are at a removes and neither observe nor con¬ 
sider" (at-Majmu l (y!08), 1,16-17), 


U j cJ j-iili 

oUUait ^ V |^U 

X? J >*■*■: 

f \ : j* j 4 * X> 

• iW.n 


tl.5 (Nawawi:) Abu Yazid (Allah Most High 
be well pleased with him) said: 

“For twelve years I was the blacksmith of my 
soul: for five, the mirror of my heart; for one year 
1 observed what was between them, and lo, 
around my waist 1 found the girdle of unbelief 
(zunnar) in plain view. So I worked for five years 
at cutting it, seeking a way to dissever jt, until at 
length this was revealed to me and looking at man¬ 
kind, I saw them as dead and prayed a fourfold 
Allahu Akbar over them," 

Sufficient to show the subtlety of the hidden¬ 
ness of ostentation is the difficulty with which this 
master recognized it, who had few equals in this 
path. As for his remark “I saw them as dead," it is 
of the greatest worth and excellence, words that 
express this meaning being seldom met with out¬ 
side those of the Prophet (Allah bless him and give 
him peace). What it signifies is that when he 
underwent this spiritual struggle and his lower self 
became trained and his heart enlightened, when 
he had mastered the self, subdued it, taken full 
possession of it, and made it submit in everything, 
he looked at all creatures and found them as if 
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dead, without discoverable trait. They could not 
harm 01 benefit, bestow or keep back, give life ot 
death, join or separate, bring close 01 make far, 
save or damn, give sustenance or withhold it; they 
possessed neither benefit nor harm to themselves, 
neither life nor death, nor resurrection. Now, the 
dead are dealt with, regarding these things, as 
deceased, and they are not feared, nor arc hopes 
placed in them, nor does desire arise for what they 
have. Wc do not do anything for their sake, re¬ 
frain from anything for their sake, or forgo any act 
of obedience to Allah for their sake, any more 
than we would to win the praise of the dead. They 
are not shown-off in front of, their favor is not 
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Intention, Sincerity, and Being True 


11.6 


sought through flattery or compromise of prin¬ 
ciples, and they do not occupy one's attention. 
They are not held in contempt or disparaged; their 
detects are unmentioned, their shameful points 
unsought out, their mistakes uncriticizcd; though 
if penalties prescribed by Sacred Law arc in¬ 
curred, we enforce them. In short, they are as 
though nonexistent in everything we have men- 
tioned, the decisions of Allah Most High holding 
sway over them. Whoever deals with them accord¬ 
ingly has attained to the good of this world and the 
next. May Allah Most Generous give us success in 
realizing it (Bus(an al- arifin (yl04), 131-34). 

1 1j vafrv \j lj j —'ij 

U pfcl* iJi £- [. . . ] 

[ . . . ] -u 

(*4*1 S 

- dll (*1^1 ^ 

JUw . Ll jJlj 0 

)rv:js*jUi 

• . \rt. 

BEING TRUE (S1DQ) 

J-UaJl 

tl.6 (Nawawi:) As for being true. Allah Most 
High says, 

"O you who believe, fear Allah, and be with 
those who are true” (Koran 9:119). 

JUi 1) tl.6 

•jMj & ^ & o-iit L*1L£ 
■["1 Ji 

tl.7 Sahl ibn ‘Abdullah Tustari said. '‘The ser¬ 
vant who compromises his principles, for himself 
or another, will never catch even a scent of being 
true.” 

-*-r* ji J-4-* [j* .tl.7 

aJJI 

tl.8 It is related that Harith al-Muhasibi 
(Allah have mercy on him) said: “A person who is 
true would not care if his whole value vanished 
from the hearts of men for the sake of bettering his 
heart. He does not like people seeing the smallest 
bit of his good acts, and does not mind their notic¬ 
ing the worst of them, for to be otherwise would 
show r he wants to be more in their eyes, and this 
is out of character for those of great faith 
(siddiqin).” 

^1 tl.8 
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tl .9 Dhul Nun al-Misri (Allah have mercy on 
him) said: “Truth is the sword of Allah. Whatever 
it is put to, it cuts” (al-Majmu 1 (yl08), 1.17). 
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t2.0 


A Pure Heart 


t2.0 A LETTER TO ONE OF 
THE BRETHREN 


wibS' t2.0 
0^1 


t2 .1 (Ibn k Ata' lllah:) l know of nothing more 
useful to you than four matters: surrender to 
Allah, to humbly entreat Him, to think the best of 
Him. and to perpetually renew your repentance to 
Him, even if you should repeat a sin seventy times 
in a day. 


y* l-Ca j ( ; aUI *LJsl& .vl) t2.l 

• J !>• ^ i-Ar^ -J J 


• JsV* ^ *-»-**’ j! 


SURRENDER TO ALLAH 


aJJ qi ^/1 


t2,2 Surrender to Him gives you relief in the 
present life from having to plan while He does, 
triumph in the next life through the supreme 
favor, and safety from the idolatry of contention, 
for how should you contend with Him for some¬ 
thing you do not own with Him? Cast yourself 
amidst His kingdom, meager in its plentitude and 
insignificant in its vastness, and He will plan for 
you as He does for it. Do not leave the slavehood 
that is yours for claims to a lordship that you have 
no claim to. To plan and choose for oneself arc 
enormities with respect to hearts and inmost 
souls, as you find it the Book of Allah Most High 
where Allah says: 

‘Your Lord creates whatever He wills and 
chooses, and they do not have a choice. Glory be 
to Allah above what they associate with Him” 
(Koran 28:68). 
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EARNESTLY ENTRF.AT1NO ALLAH 


AUl J1 L s*)\ 


t2,3 As for earnestly entreating Allah, in it lies 
the coming of increase, lifting of hardships, 
enwrapmenl in mantles of divine gifts, and safety 
from affliction. One is repaid for it in times of 
hardship by the Master’s undertaking one’s pro¬ 
tection, arid in times of ease by His seeing to one's 
gain. It is the greatest threshold and straightest 
way. It is effectual despite unbelief, so how could 
it be ineffectual with faith? Have you not heard 
the words of Allah Most High: 
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A Letter to One of the Brethren 


t2.4 


‘ And when you are touched by affliction at 
sea, those to whom you pray besides Him are lost, 
but when i 1c delivers you to shore, you turn away. 
Surely man is an ingrate" (Koran 17:67) 

—meaning that 1 le answers you. Earnest entreaty 
is the door Allah Most High has placed beiwecn 
Himself and His servants. Gifts come to whom¬ 
ever betakes himself to it, and spiritual favors 
unceasingly reach whoever stands before it. Who¬ 
ever enters unto Him by it attains to the reality of 
divine assistance. And whenever He releases unto 
you through it, He bestows of every good thing in 
the most lavish gift giving, as is found in the Book 
of Allah Most High where Allah says. 

‘ If only they had earnestly entreated Us 
when Our vengeance reached them" (Koran 
6:43). 
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THINKING THE BEST OP ALLAH 


J>j y* ddL 



t2.4 As for thinking the best of Allah, how tre¬ 
mendous it is for whomever Allah has blessed with 
it. Whoever has it does not lack the slightest bit of 
good, and whoever lacks it will never find any. 
You will never have a better excuse to Allah than 
it, or one more profitable. Nor anything that bet¬ 
ter leads you to Allah or is more guidance giving. 
It informs one what Allah will make of one and 
gives good tidings the like of whose words no eye 
has ever read nor tongue given utterance to. This 
is found in the sunna of the Prophet ( Allah bless 
him and give him peace), where he says, quoting 
Allah, 


7 ^# L»ij t2.4 
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• [ am nigh to what My servant expects of 
Me.” 


CONTINUALLY RENEWED REPENTANCE 






t2.5 As for continually renewing one’s repen¬ 
tance to Allah, it is the wellspring of every 
spiritual rank and station from first to last, 
inwardly and outwardly. There is no excellence in 


dj Ajjdl Ldj t2.5 
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t2.6 A Pure Heart 


one who lacks it, and nothing lacking in one who 
has it. It is the key to every good, outwardly and 
inwardly, the ve ry soul of stations of wisdom, and 
the reason men are made friends of Allah 
(awliya’). If the repentance of the Axis of the 
World (Quth) were like that of the ordinary righ¬ 
teous person because of equality in station, the 
higher of them would not surpass the other for his 
cxaltedness of rank and tremendous ness of 
spiritual certainty, Allah Most Glorious and 
Exalted has not made any rank below it except 
that of wrongdoing, as Allah Most High says, 

M Whoever does not repent, they are the 
wrongdoers” (Koran 49:11). 

it being required from every messenger and 
prophet, every great-faithed one (siddiq) and 
friend of Allah (wali), every godfearing pious per¬ 
son, misguided profligate, and every doomed 
unbeliever. You may find this in the Book of 
Allah Most High where Allah Glorious and 
Exalted says, 

Li 0 people: fear your Lord” (Koran 4:1), 

go dfcar in# ness being through repentance to Him 
and regret before Him. The repentance ol those 
who do evil lies in abandoning it, w’hile the repen¬ 
tance of those who do good lies in not halting with 
their good, whether it consists of spiritual effort or 
its rewards. The repentance of both is the same: 
not to stop at it. 

kt ... the faith of your father Ibrahim. He has 
named you Muslims" (Koran 22:78). 

It was of Ibrahim's faith not to hah with what pas¬ 
ses away, or fix his regard on existent things, In 
quoting him to us. Allah Most High says, 

“I love not things which pass away” (Koran 
6:76). 
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t2.6 In general, someone who cannot benefit 
from a little will not benefit from a lot (A: since a 
lot of work does not avail without sincerity), and 
someone who cannot profit from a hint will not 


t2.6 
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Counsels and Maxims 


t3.0 


profit from a plain remark. When Allah gives you 
understanding, your hearing will not cease nor 
your benefiting be restricted to a certain time. 
May Allah give us and you to understand Him, 
give us and you to hear Him, dissever us from 
everything besides Him, enter us into His shade 
and protection, and make us of those to whom He 
has given spiritual insight, guidance, and a yearn¬ 
ing for I Its nearness. May He not scatter the inten¬ 
tion of our hearts but rather center our purpose on 
Him, and remove our cares by bringing us to our 
destination. Ameen. 

May there be safety for the whole group, and 
blessings and peace upon the Best of Messengers 
iul-Hikam al- Ataiyya wa al-munajai aUilahiyya 
(> 06 ) t 103-9), 
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t3.0 COUNSELS AND MAXIMS 




^Lyallt 


t3.0 


t3.1 {Muhammad Sa id Burhani:) Do not limit 
yourself to deep words and profound spiritual 
allusions but make provision for the afterlife 
before death comes, when fine words will be lost 
and the rak as you prayed by night or day will 
remain. 


^ -L-a- t3.i 

J* *V, obVdl J* 

Oljf 4 ^ __* jj 


t3.2 Give voluntary charity as much as pos¬ 
sible, for you owe more than merely the zakat 
obligatory. Make provision tor the afterlife bv giv¬ 
ing while you have health and want to cling to your 
money out ol fear of poverty, seeing life before 
you, Allah Most High says. 

’Whoever is watchful against the stinginess 
of his own soul, those shall be the successful ' 
(Koran 59:9), 


dLU t3.2 
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meaning they shall be saved. 


t3.3 Never obey anyone of Allah's servants, 
even father or mother, in an act of disobedience to 
Allah, for there is no obedience to a creature in 
disobedience to the Creator. 
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t3.4 


A Pure Heart 


t3,4 Do not wrong another person , for wrongs 

done to others are clouds of darkness on the Day 
of Judgement, Wronging others includes not 
doing what Allah has obliged you to do for them. 

(jLJiJi Jii r i_b)ij (3,4 

ji y i j . {j* k^LJ-k 

Cijfc 1 dJl $ * '■ v> i 

0.5 Beware of enmity against anyone who has 
said, “La ilaha ill Allah'" (There is no god but 
Allah), for Allah has honored them with faith, 
and particularly the righteous of them, for Allah 
Most High says in a rigorously authenticated 
(sahih) hadilh, 

; He who makes an enemy of a friend of 
Mine, [ declare war against.” 

-Ji ^ t3.5 

jt— yfr*J JJl jp (.aJJ 1 

dX J j—^ 1 l— 

jJu U, yc 

t3.6 Tell the truth when you speak. It is one of 
the worst betrayals to tell your brother something 
he thinks you arc being honest about when the 
matter is otherwise. 

jj—t3.6 

j A hjJs* JUi ji iLpJi 

. cjJ; y L_j^ el'i 

13.7 Be honest in your clothes and dress, it is 
an outrage against Allah to appear to His servants 
in the guise of the righteous while secretly con¬ 
tradicting it w ith the works of the wicked. 

J-JLJ ^5 t3.7 

J aj‘ j* sj ijls. y 4iV eJL-Uj 
aJJI j |»t_J ^ | *■-. 

• I<j jLjj 

t3.8 Recite the Koran and contemplate its 
meanings. Reflect while reading it on the qualities 
Allah has praised, with which He describes the 
people He loves. Acquire these qualities yourself 
and shun those Allah has condemned. Do your j 
utmost to memorize the Holy Koran by acts as you 
do by words. 

. eXJ-^ t3.S 

wjj ^]l . ~.i j..all 
. ol,J..a) 1 y pi Ljj ' ^■ cji 

jljl 

. ijtXJlj diXaCj L*5 

t3,9 Never explain a verse of the Holy Koran 
by your own opinion, but check as to how it has 
been understood by the scholars of Sacred Law 
and men of wisdom who came before you. If you 
comprehend something else by it and what you 
have understood contradicts the Sacred Law, for¬ 
sake your wretched opinion and fling it against the 
wall. 
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t3.10 Beware lest you ever say anything that 
does not conform to the Sacred Law. Know that 

jui-l jkj J d3f t3,iu 

jX . J jkdl Jj\y ww 


804 




www.islamicbulletin.com 

Counsels and Maxims t3.11 


the highest stage of the perfected ones (rijal) is the 
Sacred Law of Muhammad (Allah bless him and 
give him peace). And know that the esoteric that 
contravenes the exoteric is a fraud. 

Jt>-Ji 

, JU, yrflill jfcl* JSj 

l3. U Take care to eat lawful food bought with a 
lawful income, for the entire body of someone 
who eats what is lawful, his hearing, eyesight, 
hands, and feet, are disposed to obey Allah 
whether he wishes to or not: while the whole body 
of someone who eats the unlawful is disposed to 
do wrong whether he wants to or not. 

JSl JL-U t-3.11 

,V> - ijLaPl JybdJ 

ji I. Li djl ip Us ^ r^-J 

fV«JI Jjl jfj . jji 
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LU2 Keep the thought of Allah Mighty and 
Majestic ever before you with respect to w hat He 
takes from you and what He gives. He takes away 
nothing except that you may show patience and 
win His love, for He loves the patient, and when 
He loves you, He will treat you as a lover does his 
beloved. And so too, when He gives to you. He 
bestows blessings upon you that you may give 
thanks, for He loves the thankful. 

J^rj y- -OJ'i jLJlp t3.12 

^LaJ <ula . CL* i 

1, Jr- J - 11 -|^a H 
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t3.13 Do not walk a step, take a bite, or make a 
move without intending thereby to draw nearer to 
Allah. 

Jk5t# ji Ijia^ j_k>J jl iJLjl t3. 13 
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t3.14 Perform the remembrance of Allah 
(dhikr) silently and aloud, in a group and when 
alone, for Allah Most High says, 

1 ‘‘Remember Me: I will remember you' 7 

(Koran 2:152). 

J _ 11 J<1 t3.14 
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It is sufficient as to its worth that Allah is remem¬ 
bering you as long as you are remembering Him, 


T3. L5 Give frequent utterance to the axiom of 
Islam “La ilaha ill Allah’’ (There is no god but 
Allah), for it is the greatest invocation (dhikr), as 
is mentioned in the hadith, 

“The best thing I or any of the prophets 
before me have said is ‘La ilaha ill Allah/ ,v 
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ul.O THE HADITH TEXT 


ul.O 


ul .1 ‘Umar ibn Khattab (Allah be well pleased 
with him) said: 

“As we sat one day with the Messenger of 
Allah (Allah bless him and give him peace), a man 
with pure white clothing and jet black hair came to 


ul.l 
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The Gabriel Hadith 


u2.0 


us, without a trace of travelling upon him, though 
none of us knew him. He sat down before the 
Prophet (Allah bless him and give him peace) 
bracing his knees against his, and resting his hands 
on his legs, said: ‘Muhammad, tell me about 
Islam.’ The Messenger of Allah (Allah bless him 
and give him peace) said: 'Islam is to testify there 
is no god but Allah and that Muhammad is the 
Messenger of Allah, and to perform the prayer, 
give zakat, fast in Ramadan, and perform the pil¬ 
grimage to the House if you can find a way.' He 
said: 'You have spoken the truth,’ and we were 
surprised that he should ask and then confirm the 
answer. Then he said; "Tell me about true faith 
(iman).’ and the Prophet (Allah bless him and 
give him peace) answered: ‘It is to believe in 
Allah, His angels, His inspired Books, His mes¬ 
sengers, the Last Day, and in destiny, its good and 
evil.' ‘You have spoken the truth. 1 he said, ‘Now 
tell me about the perfection of faith (ihsan),’ and 
the Prophet (Allah bless him and give him peace) 
answered: it is to adore Allah as if you see Him, 
and if you see Him not. He nevertheless sees you/ 
Tell me of the Hour,’ said the visitor, and he was 
told: The one questioned knows no more about it 
than the questioner/ ‘Then tell me of its portents,’ 
he said, and the Prophet (Allah bless him and give 
him peace) replied; That the slave woman shall 
give birth to her mistress, and that you shall see 
barefoot, naked, penniless shepherds vying in 
constructing high buildings/ Then the visitor left. 
I waited awhile, and the Prophet (Allah bless him 
and give him peace) said to me, ‘Do you know, 
‘Umar, who was the questioner?" and I replied, 
'Allah and His messenger know best/ He said. It 
was Gabriel, who came to you to teach you your 
religion* ” (Sahib Muslim (v92), 1.37-38). 
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u2.0 ISLAM 


u2.0 


u2,1 “Islam is to testify there is no god but 
Allah and that Muhammad is the Messenger of 
Allah, and to perform the prayer, give zakat, fast 
in Ramadan, and perform the pilgrimage to the 
House if you can find a way,” 
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True Faith (Iman) 


u3.0 


u2.2 (Nawawi:) The sheikh and Imam Ibn 
Salah (Allah have mercy on him) said: “Being a 
Muslim is outwardly established by one’s saying 
the two Testifications of Faith (Shahadatayn) (N: 
even if they arc not spoken in Arabic). The 
Prophet (Allah bless him and give him peace) only 
added the prayer, zakat, the pilgrimage, and the 
fast because they arc the most patent and greatest 
of Islamic observances. One’s submission (istis- 
lam) is perfected through performing them, and 
neglecting them suggests that one has dissolved or 
vitiated the terms of one’s compliance. Moreover 
the term faith (iman) encompasses all of the things 
by which Islam is explained in this hadith, and 
indeed, all acts of obedience, for they are the 
fruits of the inner conviction that is the underlying 
basis of faith, and are what strengthen, complete, 
and preserve it/’ 


Jti (: u2.2 
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u2 J The position of Muslim orthodoxy is that 
no Muslim becomes a non-Muslim through sin. 
Muslims of heretical sectarian groups and those of 
reprehensible innovations (bid‘a) are not thereby 
non-Muslims (dis: w47,2). 


u23 

^ J 4_ji 

y^t w— jJL ^1.241 jaI 


u2.4 Any Muslim who denies something that is 
necessarily known (def: fl.3(N;)) to be of the 
religion of Islam is adjudged a renegade and an 
unbeliever unless he is a recent convert or was 
bom and raised in the wilderness or for some simi¬ 
lar reason has been unable to learn his religion 
properly. Muslims in such a condition should be 
informed about the truth, and if they then con¬ 
tinue as before, they are adjudged non-Muslims, 
as is also the case with any Muslim who believes it 
permissible to commit adultery, drink wine, kill 
without right, or do other acts that are necessarily 
known to be unlawful (Sahih Muslim bi shark al- 
Nawawi (y93), IT47-50). 
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u3.0 TRUE FAITH (IMAN) 


jL^l u3.0 

■ v 


u3.1 “[True faith] is to believe in Allah, His 
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u3.2 


The Gabriel Hadith 


angels. His inspired Books. His messengers, the 
Last Day, and in destiny, its good anti evil.’' 


BLLIEF IN ALLAH 


u3.2 (Muhammad Jurdani:) J n believe in Allah 
means in His existence. His sole godhood 
(rububiyya, that no one else participates in His 
attribute ol divinity or in the rights He has over 
His creatures), His Oneness and uniqueness 
(wahdaniyya), and that He is characterized by 
every perfection and exalted above any imperfec¬ 
tion or impossibility (dis: vl). 


belief in angels 


u3.3 To believe in His angels means in beings 
with bodies of light who arc capable of changing 
form to assume various appearances. Believe 
means to be convinced that they exist, and are 
honored servants who do not disobey what Allah 
orders them to do, but do whatever they are com¬ 
manded. Only Allah Most High knows how many 
there are. but a hadith relates that there is not a 
foot of space in the seven heavens that does not 
contain an angel standing in prayer, bowing, or 
prostrating. Wc are obliged to know ten indi¬ 
vidual angels: 


U) 

libril (Gabriel); 

(2) 

Mika’il; 

(3) 

Isralil; 

(4) 

‘Azra’il; 

(5) 

Munkar: 

(0 

Nakir; 

(7) 

Rid wan; 

(8) 

Malik: 
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True Faith Oman) 


u.i.4 


(9 and 10) and the two scribes who record 
one’s good and bad deeds, each of whom is called 
a “present observer.” 


BELIEF IN ALLAH'S INSPIRED BOOKS 

1 aJJ 1 ^ j Lw V l 

u3.4 To believe in His inspired Books means 
those which He revealed to His messengers, 
believe meaning to be convinced that they are the 
word of Allah Most High, and all they contain is 
the truth. 

(A: The obligation of belief applies to the 
original revelations, not the various scriptures in 
the hands of non-Muslims. which are textually 
corrupt in their present form.) 

Scholars differ as to how manv Books there 
are. Some hold they number 104, and some say 
otherwise. One is obliged to know four particular 
Books: 

bb u3.4 

\+j oU-^l 1 Ljivi jl\ 

. Cwi>' 

i-iu L_$J[ J_Jt> j 

^ yAjj. juj j-s- j_Jj jij 

^yy 
ijlj D-k-wJ 

(1) the Tawrah (Torah), revealed to our 
licgelord Musa (Moses); 


(2) the Injil (Hvangel), revealed to our 
licgelord ‘Isa (Jesus); 


(3) the Zabur (Psalms), revealed to our 
liegeiord Dawud (David); 


(4) and the Qur’an (Koran), revealed to our 
licgelord Muhammad (Allah bless them all and 
give them peace). 


BELIEF IN ALLAH'S MESSENGERS 


u3,5 To believe in His messengers means to be 
convinced that Allah Most High sent them to men 
and jinn (khalq) to guide them to the path of the 
Truth, and that they have told the truth about 
everything they have conveyed from Allah Most 
High. It is obligatory to know twenty-five particu¬ 
lar messengers: 

jyy vb y* u3.5 

jL .ni 
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(1) Adam; 
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u3,5 The Gabriel Hadith 


(2) Idris (Enoch): 


(3) Nuh(Noah); 

u , j j jUj , ‘ 

4- 

(4) Hud; 


(5) Salih: 

p-fcM? -u?wj 

(6) Lut (Lot); 


(7) Ibrahim (Abraham); 


(8) Ismail (Ishmael); 


(9) Ishaq (Isaac); 


(10) Ya 4 qub (J acob); 


(11) Yusuf (Joseph); 


(12) Shu'ayb; 


(13) Harun (Aaron); 


(14) Musa (Moses); 


(15) Dawud (David); 


(16) Sulayman (Soloman); 


(17) Ayyub(Job); 


(18) Dhul Kifl (Ezekiel); 


(19) Yunus (Jonah); 


(20) Ilyas (Elias); 


(21) al-Yasa 1 (Elisha); 


(22) Zakariyya (Zacharias); 


(23) Yahya (John); 


(24) isa (Jesus); 


(25) and Muhammad (Allah bless them all 


and give them peace). 
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Tme Faith (Iman) 


u3.6 


BELIEF IN THE LAST DAY 




u3.b To believe in the Last Day means the Day 
of Resurrection, called the Iasi because it is not 
followed by night. Believe means to be convinced 
that it will come to pass with all it implies, includ¬ 
ing the resurrection of the dead, their reckoning, 
the weighing of their good deeds against their bad 
ones, their passing over the high, narrow bridge 
that spans the hell tire (sirat), and that some will be 
put in hell out of justice, and some in paradise out 
of Allah's pure generosity, (n: The eternality of 
paradise and hell is discussed at w55.) 


J*y $ J ii') 1 » u 3.6 
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• (J-^V: 


BELIEF IN DESTINY, ITS GOOD AND EVIL 




u3.7 To believe in destiny, its good and evil 
means to be convinced that Allah Most High has 
ordained both good and evil before creating crea¬ 
tion, and that all that has been and all that will be 
only exists through Allah's decree, foreordinancc, 
and will. Early Muslims used to answer whoever 
asked about destiny by saying, "It is knowing that 
what hits you was not going to miss, and what mis¬ 
ses you was not going to hit' 4 (al-Jawahir al- 
lulu iyya fi shark ai-Arbain al-Nawawiyya (y68), 
35-37). 
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u3.8 (N:) As for Allah's creating acts, we 

believe that the real doer of everything is Allah. 
He is the one who burns, not the fire or the person 
who lighted the fire; He is the one who cuts, nor 
the knife or the person holding the knife; fie is the 
one who drowns a man, not the water or the per¬ 
son who threw him in, and so forth. Here, people 
always raise the question that if Allah Most High 
is the real doer, why are people held responsible? 
The answer is that Allah Most High does not hold 
people responsible for creating the act, but rather 
for choosing the act. One proof of this is that a per¬ 
son who cannot choose is not held responsible, 
such as someone asleep, insane, a child, forced, 
unremembering, or someone who makes an hon¬ 
est mistake. The legal responsibility of such 
people is lifted because they lack full voluntary 
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u4.0 


The Gabriel Hadith 


choice. Another proof is that Nimrod sinned for 
choosing to burn Ibrahim (upon whom be peace) 
even though Ibrahim did not burn (Koran 21:69); 
and that Ibrahim (upon whom be peace) became 
the Friend of the All-merciful for choosing to sac¬ 
rifice his son out of obedience to Allah, even 
though his knife did not cut and his son was not 
sacrificed (Koran 37:105), all of this showing that 
the servant is held responsible for his choice, 
which scholars of the divine unity (tawhid) term 
the servant’s acquisition (kasb). 

As for Allah’s eternally preexistent know¬ 
ledge, we believe that Allah knows everything 
before, during, and after it is, and knows how it is 
when it occurs. But does the servant have access to 
this knowledge? Not at all. So the servant chooses 
to do acts on the basis of a desire within himself, 
not because he knows Allah's knowledge, and he 
is held responsible for his choice even though it 
corresponds with Allah's eternally preexistent 
knowledge. 

It is clear from the above that belief in destiny 
means that Muslims believe Allah has destined 
and ordained matters in past eternity, and that 
nothing in existence lies outside of His eternal 
will* and He is the Creator of everything, while the 
servant is only held responsible for his own 
choices (M udhakkirat fi al-tawhid (yl 13), 41-42). 
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u4.0 THE PERFECTION OF 
FAITH (IHSAN) 


jl_s-'il I u4.0 


u4,1 ‘‘[The perfection of faith] is to adore Allah 
as if you see Him, and if you see Him not. He 
nevertheless sees you.” 


jU a-a; jb u4.1 

. at Jt ^ 


u4,2 (Muhammad Jurdani:) To adore Allah as 
if you see Him means to obey Him while sincere in 
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The Perfection of Faith (lhsan) 


worship, humble, lowly* and fearful, as though 
one beholds Him. And if you see Him not , He 
nevertheless sees you means that if one is not as if 
beholding Him in worship, but oblivions to this 
contemplation* one should nevertheless persist in 
excellence of performance and imagine oneself 
before Allah Most High and that He is looking at 
one’s inmost being and outward self, to thereby 
attain to the basis of perfection. Scholars mention 
that there are three spiritual stations a servant 
may have in his worship: 

{1) to worship in a way that fulfills its obliga- 
lions, by observing all its conditions and integrals; 

(2) to do this while immersed in the sea of 
gnostic inspiration (mukashafa) until it is as if the 
worshipper actually beholds Allah Most High, 
this being the station of contemplative spiritual 
vision (mushahada); 

(3) and to worship as mentioned above, 
though mainly aware that Allah sees one, this 
being the station of vigilance (muraqaba)* 

All three of these are of the perfection of faith 
(ihsan), but the perfection required for the valid¬ 
ity of worship is only the first, while perfection in 
the latter senses is the mark of the elect, and not 
possible for many (al-Jawahir al-luluiyyafi shark 
al-Arba'in al-Nawawiyya (y68), 37-38)* 
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BOOK V 


ALLAH AND HIS MESSENGER 

&si)L 

«« 

4 

CONTENTS: 


Allah vl.O 


His Oneness vl.2 

His Transcendence vl.3 


His Life and Almighty Power vl .4 

His Knowledge vl,5 

His Will vl.6 


His Hearing and Sight vl.7 

His Speech vl .8 

His Acts vl.9 


His Messenger v2.0 


Belief in Allah Rejected Without Belief in the Prophet v2.1 

Faith Rejected Without Belief in Matters After Death v2.1 

The trial of the grave v2.2 

The scale v2.3 

The bridge over hell v2.4 

The watering place v2.5 

The Final Reckoning v2,6 

Believers shall depart from hell v2.7 


The intercession of the prophets and righteous v2.8 

The Excellence of the Prophetic Companions (Sahaba) v2>9 

Conclusion v3.0 


Believers Versus the Faction of Innovation (Bid'a) v3.1 

vLO ALLAH 

-dJl vl ,0 

vl.l (Ghazali:) Praise be to Allah, who origL 

vl.l 

nates all and returns it, who docs as He wills. He 
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Allah 


vl.2 


of the noble Throne and overwhelming force, the 
Guide of His elect servants to the wisest path and 
straightest way, who has blessed them, after hav¬ 
ing had them attest to His oneness, by preserving 
the tenets of their religion from the darknesses of 
doubt and misgivings, bringing them through His 
providence and guidance to follow His chosen 
Messenger and the example of his noble and hon¬ 
ored Companions; He who manifests Himself and 
His acts to His servants through His sublime attri¬ 
butes, of which none possess knowledge save 
those who give heed w'jlh a present mind. 
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HIS ONENESS 




vl.2 He is one in being w ithout partner, unique 
without peer, ultimate without opposite, alone 
without equal. He is one, preeternal, begin- 
ninglessly uncrcate. everlastingly abiding, unceas¬ 
ingly existent, eternally limitless, the ever self- 
subsisting through whom all else subsists, ever 
enduring, without end. He is, was, and ever will 
be possessed of all attributes of majesty, unannihi¬ 
lated by dissolution or separation through the pas¬ 
sage of eons or terminus of interims. He is the 
First and Fast, the Outward and Inward, and He 
has knowledge of everything. 
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HIS TRANSCENDENCE 



vl .3 He is not a body w ith a form, or a limitary, 
quantitative substance, not resembling bodies in 
quantifiability or divisibility, or in being a sub¬ 
stance or qualified by substance, or being an 
accident or qualified by accidents. He does not 
resemble anything that exists, nor anything that 
exists resemble Him. There is nothing whatsoever 
like unto Him, nor is He like unto anything. He is 
not delimited by magnitude, contained by places, 
encompassed by directions, or bounded by 
heavens or earth. He is ‘established on the 
Throne’ (mustawin. Koran 20:5) in the way He 
says and the meaning He intends, established’ in 
a manner transcending contact, settledness, fixity, 
indwelling, or movement. The Throne does not 
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vl .4 


Allati and His Messenger 


hear H iin up, hut is borne u p by the subtlety of l hs 
infinite power T as are the angels who carry it. and 
all are powerless in His grasp. He is above the 
Throne, the heavens, and all else to the farthest 
reaches of the stars, with an aboveness that docs 
not increase His nearness to the Throne or 
heavens, or His distance from the earth and what 


^ j J j>4wtkL 

jl ^ J* dA? —Mj ^ - J- by 

^ evi-jyj ^ iS j _“1 *+ _ >L - 

0 Jwj ^ L^f *■ l o . . 11 j 


lies beneath it. He is as exalted in degree above 
the Throne and the heavens as He is above the 
earth and its depths, though He is near to every¬ 
thing in existence, nearer to a servant than his own 
jugular vein, and is witness to everything. His 
nearness no more resembles the nearness of 
objects to one another than His entity resembles 
the entities of objects. He does not indwell in any¬ 
thing, nor anything indwell in Him, He is as 
exalted above containment in space as He is above 
confinement in time, fie was, before creating lime 
and space, and is now even as He was. He is distin¬ 
guished from His creation by His attributes. There 
is nothing in 1 Us entity other than Him, nor is His 
entity in what is other than Him, He is beyond 
change and motion: events neither occur within 
Him nor changes befall Him. He remains in His 
attributes of majesty exalted above change, and in 
the attributes of His perfection beyond needing 
any increase in perfection. The existence of His 
entity is known by human reason, and in the after¬ 
life is beheld by the eyesight of the righteous as a 
beatitude and lavor T to consummate their perfect 
joy with the sight of His Noble Countenance, 
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HIS LIFE AND ALMIGHTY POWER 


SjAidlj olydl 


vi.4 He Most High is living, almighty, over¬ 
mastering, triumphant, unaffected by inability or 
weakness; unsusceptible to drowsiness, sleep, 
annihilation, or death; possessed of absolute 
sovereignty and might, of irresistible power and 
force. His is the majesty and sway, the creation 
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and command. The heavens are enfolded in His 
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right hand and all beings are powerless in His 
grasp. He alone creates, begins, gives existence, 
and originates. He creates all beings and their 
acts, ordains their sustenance and terms. Nothing 
possible is out of His grasp, the disposal ol no mat¬ 
ter is beyond His power. The number of things 
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He can do is limitless, the amount He knows is 
infinite. 


^ , jyV» 

, djLa «1 a^ 


HIS KNOWLEDGE 



vl .5 He knows all things knowablc, encompass¬ 
ing all that takes place from the depths of the 
earth to the highest heaven. He knows without an 
atom’s weight in the earth ot heavens escaping His 
knowledge. He knows the creeping of a black ant 
across a great stone on a Jightless night, and the 
motion in the air of a particle of dust on a windy 
day. He knows the concealed and the yet more 
hidden, the buried recesses of hearts, the move¬ 
ment of thought, and the opacities of the inmost 
sou]; with preeternal, beginningless knowledge 
that He has always possessed from the limitless 
reaches of past eternity, not with awareness 
originating within Him through being imparted or 
conveyed. 
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HIS WILL 



vl,6 He Most High walls all that exists and 
directs all events. Nothing occurs in the physical 
or spiritual world, be it meager or much, little or 
great, good or evil, of benefit or detriment, faith 
or unbelief, knowledge or ignorance, triumph or 
ruin, increase or decrease, obedience or sin: save 
through His ordinance, apportionment, wisdom, 
and decision. What He walls is, and what He does 
not wall is not. Neither sidelong glance nor passing 
thought is beyond His design. He originates all 
and returns it, does what He wills, and none can 
repulse His command. There is no rescinding His 
destiny, no flight for a servant from disobeying 
Him except through divinely given success therein 
and mercy, and no strength to obey Him save 
through His choice and decree. If all mankind, 
jinn, angels, and devils combined their efforts to 
move or to still a single particle of the universe 
without His will and choice, they would be unable 
to. His will, like His other attributes, exists in His 
entity and He ever possesses it. He has willed from 
preeternity the existence of all things at the times 
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He has chosen. They occur at the times which He 
has destined from beginningless eternity, occur¬ 
ring neither before nor after, but taking place in 
accordance with His knowledge and will, without 
substitution or alteration. He directs events with¬ 
out successive thoughts or waiting tor time to 
elapse, which is why nothing diverts Him from 
anything else. 
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HIS HEARING AND SIGHT 


j* aJIj J 1 


vl,7 He Most High is all-hearing and all- 
seeing. He hears and sees, no sound however 
slight eluding His hearing, and no sight however 
minute escaping His vision. Distance does not 
obscure His hearing nor darkness hinder His vi¬ 
sion. He sees without pupil or eyelids, and hears 
without ear canal or ears, just as He knows with¬ 
out a heart, seizes without limb, and creates with¬ 
out implement. His attributes no more resemble 
the attributes of His creatures than His entity 
resembles the entity of His creatures. 
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HIS SPEECH 




vl.8 He Most High speaks, commands, for¬ 
bids, promises, and warns, with beginninglessly 
eternal speech that is an attribute of His entity, 
not resembling the speech of creatures in being a 
sound generated by the passage of air or impact of 
bodies, nor in letters articulated by compressing 
the lips or moving the tongue. The Koran, Torah, 
Evangel, and Psalms are His Books, revealed to 
His messengers (upon whom be peace). The 
Koran is recited with tongues, written in books, 
and memorized in hearts despite being begin¬ 
ninglessly eternal, an attribute of the entity of 
Allah Most High, unsubject to disseverance and 
separation by conveyance to hearts or pages. 
Moses (Allah bless him and give him peace) heard 
the speech of Allah without sound or letter, just as 
the righteous see the entity of Allah Most High in 
the afterlife without substance or accident. 

Since Allah possesses all of the above attri¬ 
butes, He is living, knowing, omnipotent, willing, 
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hearing, seeing, and speaking by virtue of His life, 
power, knowledge, will, hearing, sight, and 
speech, not merely by virtue of His entity. 


ol^b ijliil) oL-^dL 


HIS ACTS 


juiVi 


vl.9 I Everything besides Him Glorious and 
Exalted exists through His action, proceeding 
from His justice in the best, fullest, most perfect 
and equitable way. He is wise in His acts and just 
in His decrees. His justice is not comparable to the 
justice of His servants, since injustice may only be 
imagined from a servant through his disposal of 
what belongs to another, while this is inconceiv¬ 
able from Allah Most 1 ligh, since nothing belongs 
to anyone besides Him that He should unjustly 
dispose of it. Everything besides Him. be it 
human, jinn, angel, devil, heaven, earth, animal, 
vegetable, mineral, substance, accident, intellig¬ 
ible, or sensory, is contingent, and was brought 
into existence through His power after not being, 
created by Him after it was nothing. He alone 
existed in preeternity, and nothing else. He then 
originated creation, that His omnipotence might 
be manifest, His prior decree effected, and His 
eternal word realized; not from needing or requir¬ 
ing anything in creation. Our origination, begin¬ 
ning. and responsibility are of Allah's generosity, 
not because of their being obligatory for Him, and 
His blessings and benefaction exist because of His 
favor, not because of being due from Him. Every¬ 
thing that exists is indebted to Him for His 
generosity and goodness. His blessings and 
benevolence; for He is well able to pour all man¬ 
ner of torments upon His servants and try them 
with every variety of suffering and illness, and 
were He to do so, it would be just on His part and 
not wicked or unfair. He Mighty and Majestic 
rewards His servants, the believers, for their acts 
of obedience because of 11 is generosity and in ful¬ 
fillment of His word, not because of their deserv¬ 
ing it or His ovring it to them. He is not obliged to 
anyone to do anything, nor is injustice on His part 
conceivable, for He does not owe any rights to 
anyone. The obligation of men and jinn to per¬ 
form acts of obedience is established by His hav¬ 
ing informed them of it upon the tongues of the 
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prophets (upon whom be peace), and not by 
unaided human reason. He sent the prophets and 
manifested the truth of their messages by 
unmistakable, inimitable miracles. They have 
communicated His commands, prohibitions, 
promises, and warnings, and it is obligatory for 
mankind and jinn to believe in what they have 


j jfcij 
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■ bjtsr u-* [* *^ a ‘ 


conveyed. 


* 


v2.0 HIS MESSENGER 


^St v2.0 


v2.1 Allah Most High sent Muhammad (Allah 
bless him and give him peace), the Qurayshite 
unlettered prophet, to deliver His inspired mes¬ 
sage to the entire world, Arabs and non-Arabs, 
jinn and mankind, superseding and abrogating all 
previous religious systems with the Prophet’s Sac¬ 
red Law, except for the provisions of them that the 
new revelation explicitly reconfirmed. Allah has 
favored him above all the other prophets and 
made him the highest of mankind, rejecting any¬ 
one’s attesting to the divine oneness by saying 
‘"There is no god but Allah,” unless they also 
attest to the Prophet by saying "Muhammad is the 
Messenger of Allah.” He has obliged men and 
jinn to believe everything the Prophet (Allah bless 
him and give him peace) has informed us concern¬ 
ing this world and the next, and does not accept 
anyone’s faith unless they believe in what he has 
told us will happen after death. 
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THE TRIAL OF THE GRAVE 



v2.2 The first of these matters ts the question¬ 
ing of Munkar and Nakir, two tremendous, awe¬ 
inspiring personages who sit a servant upright in 
his grave, body and soul, and ask him about the 
unity of Allah and the messengerhood of the 
Prophet (Allah bless him and give him peace), 
saying, "Who is your Lord, what is your religion, 
and who is your prophet?” It is they who try 
people in the grave, their questioning being the 
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first ordeal after death. It is also obligatory to 
believe in the toment of the grave, that it is a fact, 
is just, and affects both body and soul, in the way 
Allah wills. 

^J> Jj* Clj w»l 
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THE SCALE 

ji>ji 

v2.3 It is obligatory to believe in the scale, 
which consists of two scale pa ns and a balance indi¬ 
cator between them and is as great in size as the 
thickness of the heavens and earth. It weighs a ser¬ 
vant’s deeds through the power of Allah Most 
High, and the weights placed on it arc as fine as an 
atom or mustard seed, that justice may be per¬ 
fectly done. The pages recording one's good deeds 
will be placed in a form pleasing to behold on the 
side of the scale for Light, weighing it down 
according to their rank with Allah, through His 
generosity, while the pages recording one’s bad 
deeds will be placed in an ugly form on the side of 
Darkness, diminishing the weight of the opposite 
side through Allah’s justice. 
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THE BRIDGE OVER HELL 

4»l j*ai\ 

v2.4 It is obligatory to believe in the bridge 
over hell (sirat), a bridge spanning the breadth of 
hell, sharper than a sword and finer than a hair, 
which unbelievers’ feet shall slip from by Allah's 
decree and plunge them into hell, and the feel of 
believers shall be made fast upon by Allah's 
generosity, and from thence they shall be con¬ 
ducted to the Final Abode. 
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THE WATERING PLACE 


v2.5 It is obligatory to believe in a watering 
place people will come to, the watering place of 
Muhammad (Allah bless him and give him peace), 
which believers will drink from before entering 
paradise, after having crossed the bridge over 
hell. Whoever drinks from it w r ili never thirst 
again. Its width is a month's journey across, its 
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water whiter than milk and sweeter than honey, 
and there are as many pitchers around it as stars in 
the sky. Two aqueducts pour into it from 
Kawthar, a spring in paradise. 

JijLjl *-Jy- j-d! y JjJ.j jdil 

■ 11 iJ-Aj Ljfcj.cc. 

1 y v 

THE FFNAL RECKONING 


v2,6 It is obligatory to believe tn the Final 
Reckoning and the disparity in the way various 
people are dealt with therein, some made to an¬ 
swer. others pardoned, and some admitted to 
paradise without reckoning, being the intimates of 
Allah (muqarrabun), Allah Most High shall ask 
whomever He wills of the prophets if they have 
conveyed their message, ask unbelievers why they 
denied the messengers, ask those of reprehensible 
innovation (bid l a) about the sunna. and ask Mus¬ 
lims about their works. 
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believers shall depart from hell 


v2.7 It is obligatory to hold that true believers 
in the oneness of Allah (N: who follow the 
prophet of their age (dis: w4.4)) will be.taken out 
of hell after having paid for their sins, through the 
generosity of Allah Mighty and Majestic. No one 
who is a true monotheist will abide in the fire 
forever. 
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THE INTERCESSION OF THE 

PROPHETS AND RIGHTEOUS 
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v2.8 It is obligatory to believe in the interces¬ 
sion of first the prophets, then religious scholars, 
then martvrs, then other believers, the interees- 
sion of each one commensurate with his rank and 
position with Allah Most High. Any believer 
remaining in hell without intercessor shall be 
taken out of it by the favor of Allah, no one who 
believes remaining in it forever, and anyone with 
an atom's weight of faith in his heart will eventu¬ 
ally depart from it. 
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THE EXCELLENCE OF THE 
PROPHETIC COMPANIONS (SAHABA) 




v2.9 It is obligatory to believe in the excellence 
(dis: w56) of the prophetic Companions (Allah be 
well pleased with them). One must think the best 
of ail of the Companions of the Prophet (Allah 
bless him and give him peace), and praise them 
just as Allah Mighty and Majestic (n: e.g., at 
Koran 3:110) and His messenger have praised 
them (Allah bless them all and give them peace). 


4_»L>wiJi J—<fii> C)!j v2.9 

0^1 [ ■ • • 1 

i ^ ^IjJ ^ .1 |.^ll 

p+l* J *rj >* -il 
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v3,0 CONCLUSION 


v3.0 


v3.1 All of the foregoing has been conveyed by 
prophetic hadith and attested to by the words of 
the early Muslims, Whoever believes it with deep 
conviction belongs to those of the truth, who fol¬ 
low the sunn a, and distinguishes himself from the 
faction who have strayed, the sect adhering to rep¬ 
rehensible innovation (bid'a). We ask Allah 
through His mercy for perfect certainty and stead¬ 
fastness in religion, for ourselves and all Muslims; 
He is the Most Merciful of the Merciful. May 
Allah bless our liegelord Muhammad, and every 
chosen servant (Ihya 'ulum al-din (y39). 1.79- 
83). 
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wl.O TRANSLITERATION OF DHIKR 
AND SUPPLICATIONS 


w L1 (n:) This section uses a system of transliteration like that of Martin Lings's 

Muhammad, with a few changes such as symbolizing the letter as dh instead 
of z, to better represent the classical pronunciation, and the use of parentheses at 
the end of words for letters not pronounced when one pauses after them, and at 
the beginning of words for letters not pronounced when the final vowel of the pre¬ 
vious word is elided with what follows it. The letters are: 


wl.O 


Arabic English 


Arabic English 


Arabic English 



wT • 

A 

w** • 

y • 

J= ' 

w 

b . 
b . 


L 

l 

<_» 


... z 
... s 
... sh 
... s 
... d 
... t 
... dh 

4 

-g h 
... f 



lS 


. y 
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(short vowels) 

(long vowels) 

(dipt hongs) 

j.. a 

l a 

j 

j _ aw 

» 

_ u 

J 3 

J? ay 

_ i 


j. — i yy 



J _ UWW 


wl.2 (Martin Lings:) The Arabs sometimes call themselves "the people of 
Dad" because they claim that they alone possess the letter dad, which sounds like 
a heavy pronounced far back in the mouth. It is normally transcribed, as here, 
by iL Analogously, s, l, and z (n: dh below) stand for other characteristic heavy 
back consonants, whereas d, s, r, and z stand for the corresponding front conso¬ 
nants, which arc pronounced more or less as in English, The letter h is a tensely 
breathed h sound; q is a guttural k sound; th is to be pronounced as these letters 
in think , dh as they are in this* gh like a French r, kh like ch in Scottish loch. The 
asper 1 denotes the letter ‘ ayn, which is produced by narrowing the passage in the 
depth of the throat and then forcing the breath through it. The apostrophe ' 
denotes the "hamzah of discontinuity," which means a slight catch in the breath. 
Since in English initial vowel sounds are regularly preceded by this catch, the ini¬ 
tial hamzah has not been transcribed here, e,g, Ahmad , not ’ Ahmad , The '"ham- 
zah of continuity" indicates the running of two words into one by the elision, at 
the beginning of the second word, of the first letter of the definite article al-> the 
a of which is always elided except at the beginning of a sentence. This elision is 
shown here simply by the omission of the letter in question, e,g, Abu l-As, not 
Abu al-*As; the continuity has the effect of shortening any long vowel w r hich 
immediately precedes this hamzah. The first letter of the Divine Name Allah is 
also elided except except at the beginning of a sentence or when it stands alone, 
c.g. bismi Lldh ... 

The short vowels a, i, u are like the vowel sounds of sat |n: like the vowel 
sound of set in American pronunciation], sit, soot; a... is like the vowel sound of 
bare [n: like that of flat for Americans], but back consonants next to it attract it 
to that of bar; Land u are like the vowel sounds of seen and soon; ay is between 
those of sign and sane ; aw is like that of cow (Muhammad (y75), 348). 


PURIFICATION 


wl.3 (c5 5) Before ablution (wudu): ‘'Bismi Llah(i)." or optimally, “Bismi 
Llahi r-Rahmani r-Rahim, 

w « 

Poor to this, it is sunna to say, "A*udhu bi Llahi mina sh-shavtani r-Rajim," 
and to add. after the Basmala, “ALhamduli Llahi ala l-Islami wa nLmatih(i), al- 
hamdu li Llahi lladhTja'alal-ma'a tahuran wa 1-1 slam a nura(n). RabbTa'udhu bika 
min hamazati ah-shayatiha wa a‘udhu bika Rabbi an vahdurunT 

If one neglects to say the Basmala at the first of ablution, one pronounces it 
during ablution, saying, "Bismi Llahi awwalahu wa akhirah." 
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wL4 (e5.18) After ablution (wudu): “Ash-hadu an la ilaha ilia Llahu wahdahu 
la sharika lah(u), wa ash-hadu anna Muhammadan 'abduhu wa rasliluh(u); 
Allahumma j‘aln7 mina t-tawwabm(a), wa j L alnT mina Lmutatahhirih(a), wa j l alnf 
min 'ibadika s-salihih(a); subhanaka Liahumma wa bi hamdik(a). ash-hadu an la 
ilaha ilia ant(a), astaghfiruka wa atubu ilayk,” 


w l .5 (e9.1(5)) Before entering the lavatory: "Bismi Llah(i), A liahumma inn! 

a'udhu bika mina l-khubuthi wa l-khaba'ith”; and after leaving: “Ghufranak(a). 
al-hamdu li Llahi lladhTadh-haba ‘anniya 1-adha wa l afan7.” 

wl.6 (el 1.1(1)) Before the purificatory bath (ghusJ): “Bismi Llahi r-Rahmani 
r-Rah7m.” 


wl.7 (e!2.17{ 1)) Before dry ablution (tayammum): “Bismi Llahi r-Rahmani r- 

RahTm.” 

* 


THE CALL TO PRAYER 


wl.S (f3.6) The call to prayer (adhan) is: “Allahu akbaru Llahu akbar, AUahu 
akbaru Llahu akbar, ash-hadu an la ilaha ilia Llah, ash-hadu an la ilaha ilia Llah, 
ash-hadu anna Muhammadan rasulu Llah, ash-hadu anna Muhammadan rasulu 
Llah; hayya 'ala s-salah; hayya ‘ala s-salSh; hayya ‘ala l-falah, hayya ‘ala 1-falJh: 
[and here, before the dawn prayer only: “As-salatu khayrun mina n-nawm, as- 
salatu khayrun mina n-nawm”;] Allahu akbaru Llahu akbar. la ilaha ilia Llah,” 
(See note f3.9{3f At)) about the pauses between the sentences.) 


w 1.9 (f3.b) The call to commence (iqama) is: ‘ Allahu akbaru Llahu akbar, ash- 

hadu an la ilaha ilia Llah, ash-hadu anna Muhammadan rasulu LlSh, hayya ‘ala s- 
sala(ti) hayya ‘ala l-falah, qadi qamati s-sala(tu) qadi qamati s-salah, Allahu 
akbaru Llahu akbar, la ilaha ilia Llah.” 


wl.10 (f3.ll, second par.) The reply to “Come to the prayer” (hayya ‘ala s- 
£alah) and “Come to success” (hayya 'ala l-fatafi) is: “Lahawla wa la quwwatailla 


bi Llah.” 


wl.l 1 (13.11, second par.) The reply to “The prayer is better than sleep’ (as- 
saiatu khayrun mina n-nawm) in the call to the dawn prayer is: “Sadaqt(a) wa 
barirt.” 


wl.l 2 (f3.1 L third par.) The reply to "The prayer is commencing ' (qadi qamati 
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wL 13 


s-salab} is: ‘Aqiimaha Llahu wa adamaha ma damati s-samawatu wa l-ard{u) wa 
ja'alanT min salihf ahliha,” 

wl.13 ((3.12) After blessing the Prophet (Allah bless him and give him peace) 
subsequently to the call to prayer or call to commence, one adds: l< Allahumma 
Rabba hadhihi d-da‘wati t-tammati wa s-salati l-qa*ima(ti) v ati Sayyidana 
Muhammadani l-w'asllata wa 1-fadilata wa d-darajata r-rat?a(ta), wa b l ath-hu 
maqaman mahmudani HadhTwa'adtahT 

DESCRIPTION OF TH£ PRAYF.K 


wl,)4 (f8.13) The Opening Supplication {lstiftah): "Wajjahtu wajhT li lladhT 
fatara s-samawati W'a l-arda ^amfan Musliman wa ma ana mina 1-mushrikm; inna 
salatf wa nusukT wa mahyaya wa mamatfli Llahi Rabbi l-‘AlamTna la sharlka 
lah(u). wa bi dhalika umirtu wa ana mina l-Muslinnh/’ 


wM5 (f8.16) Saying, take refuge, etc.” (ta‘awwudh): “A 4 udhu bi Llahi mina 
s h -Sh ay t a n i r-rajim. ’’ 


wlJ6 (f8.17) The F ati ha: 


l w 1.16 


“In the name of Allah, Most Merciful and 
Compassionate. A)\ praise be to Allah, IjQrd of 
the Worlds, Most Merciful and Compassionate. 
Master of the Day of Reckoning. You alone we 
worship, in Y'ou alone we seek help. Guide us in 
the straight way, the way of those You have 
blessed, not of those whom wrath is upon or those 
who arc lost" {Koran 1:1-7). 


iiLJU -I—i f 

jr-* 3 L ^ CjLtfcl A.'. I .1 


wl.17 (f8A9) After the Fatiha: “Amin." 


w i 18 (f8.30, fourth par.) The minimal dhikr when bowing: “Subhana Rabbiva 

MAdhTmT 

♦ 

(f8.30, fifth par.) The optimal dhikr when bowing, after having said the 
above: “AUahumma laka raka’tu wa bika amantu wa laka aslamt(u); khasha'a 
laka samTwa basan wa mukhkhT wa v adhamT wa ma staqallat bihi qadamTT 

wl.19 (f8.32) The minimal dhikr when straightening back up from bowing; 
“Sami'a Llahu li man hamidah,” and when one reaches the upright position. 
“Rabbana laka l-hamd(u), mila s-samawati wa mil’a 1-ardi wa mil'a ma shfta min 
shay'in ba*d." 
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(f8.32) It is optimal, after having said the above, to add:“ Ahla th-thana'i wa 
l-majd(i), ahaqqu ma qala l-‘abcl(u) 1 wa kulluna laka ‘abd(un), la manPa 1i ma 
a'tayta wa la mu‘tiya U ma mana't(a), wa la yanfau dha Ljaddi minka Ljadd.” 

wl.20 (f8.'35(5)) The minimal dhikr when prostrating: “Subhana Rabbiya I- 
a 

(f8.35(5}, second par.) It is optimal, after having said the above, to add: 

‘ Allahumma laka sajadtu wa bika amantu wa laka aslamt(u), sajada wajhTli lladhT 
khalaqahu wa sawwarahu wa shaqqa sanVahu wa basarahu bi hawlihi wa quw- 
watih(i), tabaraka Llahu Ahsanu 1-KhaliqTn.” 

wl.21 (f8.37(4)) When sitting back between prostrations: “Allahumma ghfir IF 
wa rhamm wa ‘afinFwa jburnTwa hdinT wa rzuqnT.” 

wl .22 (f8.45) The minimal Testification of Faith (Tashahhud): “ At-tahiyyytu li 

Llah(i), salamun alayka ayyuha n-Nabiyyu wa rahmatu Llahi wa barakatuh, 

salamun ‘alayna wa "ala’ibadi Llahi $-$alihTn. ash-hadu an la ilaha ilia Llahu wa 

anna Muhammadan rasulu LI ah.’' 

& 

(18.45, second par,} I he optimal t estification of Faith; “At-tahiyyatu l- 
mubarakatu s-salawatu t-tayyibatu li Llah, as-salamu 'alayka ayyuha n-Nabiyyu 
wa rahmatu Llahi wa barakatuh, as-salamu ‘alavna wa 'ala ‘ibadi Llahi s-salihm. 
ash-hadu an la ilaha ilia Llah(u), wa ash-hadu anna Muhammadan rasulu Llah/" 

wl.23 (f8.45, fifth par.) The minimal Blessings on the Prophet (Allah bless him 
and give him peace) in the Testification of Faith (Tashahhud): “Allahumma salli 
‘ala Muhammad.” 

(£8.45, sixth par.) The optimal Blessings on the Prophet (Allah bless him and 
give him peace) in the Testification of Faith (Tashahhud): “Allahumma salli 4 ala 
Muhammadin wa "ala ali Muhammadin kama sallayta ‘ala Ibrahim a wa ‘ala ali 
Ibrahirn(a), wa bank ala Muhammadin wa 'ala ali Muhammadin kama barakta 
“ala IbrahTma wa "ala ali IbrahTm(a). fi 1- I 51am7na innaka hamTdun majFd.” It is 
desirable to add the word sayyidina (our liege!ord) before each mention of the 
names Muhammad and Ibrahim . saying, “ Allahumma salli "ala Sayyidina 
Muhammadin wa ‘ala ali Sayyidina Muhammadin kama sallayta ‘ala Sayyidina 
IbrahFma ...” etc. 

wl.24 (fS.46) The supplication after the Testification of Faith (Tashahhud): 
“Allahumma ghfir IFma qaddamtu wama akhkhartu wama asrartu wa ma a'lantu 
wa ma asraftu wa ma anta a‘lamu bihi minnl, anta i-Muqnddimu wa anta 1- 
Mu 4 akhkhir(u), la ilaha ilia ant.” 

w 1.25 (f8.47) The minimal Salams to close the prayer: “As-Satamu ‘alaykum.'' 

(f8.47, second par.) The optimal Salams to close the prayer: “As-salamu 
k a) ay k u m wa ra hm at u Llah. ’ ’ 
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wl.26 (t’8.50) Post-prayer dhikr. 


«Ju<- £jL 1 j kj y y» y l*J La ^ pldl 1 ) 

# t £ n * • & o ^ ^ . ¥ ^ ^ I . ^ ^TV.« ^ ^ 

Vij A CT* 1 ^ l-t *’ ^ f f » L^j p^JJ-Ca i j r ~* G |*J^ V! 

. 4^iawJl U ^ lx lU* 

. 4-^>-l ui^ ^*£j |*Jj jJjkJ «^Jj) jju |«J lojlll 4jJk _X>-k 4 JJI J* Jp jA>’yi a111 j»_wvJ 4 ( 2) 


LL^UJk ji- yj v*J Gj r* l^** - ^ J~ L>? <3^ V’/ J* 4^ |*-H ¥ (3) 

, 4 Gk 4~* | t> r ^ 

^-xJl ^»Ul <Jj —>ji *y\ J>i y}l ^y>-'j!)} <JJl (4-) 

^ ^ * ** ^ 1 .1 0 / > 

• * lT^G yt l/ 


(>) "Astaghfiru Llah(a).” 

(6) kt Allahumma anta s-Salamu wa minka s-salam(u), tabarakta yaE)ha 
hlalali wa 1-IkramT 

(7) “Allahumma la mani a li ma a l tayl(a) 1 wa la mu‘tiya li ma mauat(a), wa 
la yanfa'u dha 1-jaddi minka 1-jadd.” 

(8) '‘Subhana Llah(i)/* 

(9) ‘ : Al-hamdu li Llah(i)A 

(10) “Allahu akbar(u). 1 ' 

(11) “L7i ilaha ilia Llahu wahdahu la sharTka lah(u), lahn 1-mulku wa lahu 1- 
hamdu wa huwa 'ala kulli shay in qadtr.’ 1 


wl.27 (f8.53) The supplication (qunut) in the dawn prayer after straightening up 
from bowing in the second rak‘a, where, if praying alone, one uses the 7wherever 
it is italicized below', while if leading a group, one substitutes a for each italicized 
T: "Allahumma hdinfffman hadayt(a), wa 'afinFffman 'afayt(a). wa tawallanTfT 
man tawallayt(a), wa barik ft"[/arid if leading a group] fT ma atavt(a), wa qin7 
sharra ma qadayt(a), fa innaka taqdfwa la yuqda : alayk(a), wa innahu la vadillu 
man walayt(a), tabarakta Rabbana wa ta‘alayt.’’ It is commendable to add '‘wa la 
yaGzzu man 4 adavt{a),” before the word tabarakta in the last sentence. 


SUPEREROGATORY PRAYERS 


wl,28 (fl0.5, second par.) When praying iWrr after tarawih, one adds the follow¬ 
ing to the above supplication (qunut): ‘ Allahumma inna nastaTnuka wa nas- 
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taghfiruka wa nastahdlka wa nu’minu bika wa natawakkalu “alayka wa nuthriT 
'alayka 1-khayra kullah(u), nashkuruka a la nakfiruk(a), wa nakhla uwa natruku 
man yafjuruk(a), Allahurnrna iyyaka na‘budu wa laka nusallTwa nasjudu illayka 
wa nas'a wa nahfid(u), narju rahmataka wa nakhsha ‘adhabaka inna ‘adhabaka l- 
jidda hi l-kuffari mulhiqT 


wl.29 (flO. 10. second par.) A substitute for two rak'as of greeting the mosque: 
“Subhana Llahi wa 1-hamdu li Llahi wa la ilaha ilia Llahu, wa Llahu akbar." 


wt.30 (flO. 12, third par.) The supplication of the prayer for guidance (is- 
tikhara); '‘Allahumma inn! astakhTruka bi hlmika wa staqdiruka bi qudratika wa 
as' 7 aluka min fadiika L* ad him. fa'innaka taqdira wa la aqdir(u). wa talantu wa la 
adam(u) T wa anta ‘Allarnu l-Ghuyub(i), Allahumma in kuntata'lamu anna hadha 
1-amra khayrun IIfT tlinTwa ma'ashTwa 'aqibati amn [a variant has “ *ajili arnrT wa 
ajilih(i)" in place of the italicized] fa qdurhu If wa yassirhu If thumma bank If 
flh(i), wa in kunta ta'lamu anna hadha Lamra sharrun If f TdTni wa ma'ashT wa 
* aqibati rtmr7[thc variant has “ ‘ajili amrTwa ajilih(i)* ’ as before] fa srifhu ‘aniii wa 
srifriPanhu wa qdur liya 1-khayra haythu kana thumma raddinT bih(i)T then one 
mentions the matter at hand. 


ITIl. KKJDAY PRAY HR 


wL31 (f 18.9(c) third par.) Minimal sermon (khutba) for the Friday prayer: 
“Inna 1-hamda li 1.4a h. nahmaduhu wa nastaTnuhu wa nastaghfiruh(u), na'udhu 
bi Llahi min shururi anfusina wa min sayvi'ati a'malina, man yahdi Llahu fa la 
mudilla lah(u). wa man yudlil fa la hadiya lah(u), wa ash-hadu an la ilaha ilia 
Llahu wahdahu la shanka lah(u), wa ash-hadu anna Muhammadan ‘abduhu wa 
rasuluh(u), sal la Llahu L alayhi wa sal lama wa 'ala alihi wa as-habih(i). ya avyuha 
Had tuna amanu Ltaqu I .laha haqqa tuqatih(i), wa la tamutunna ilia wa antum Mus- 
Umun(a). ‘Ya ayyuha n-nasu ttaqu Rabbakumu lladhT khalaqakum min nafsin 
wahidatin wa khalaqa minha zawjaha wa baththa minhuma rijalan kathTran wa 
nisa'a(n). wa ttaqu I laha lladhT tasa aluna bihi wa l-arham(a), inna Llaha kana 
‘alaykum raqTba(n).’ ” 

'I Ht■ PRAYf- R ON I Hl« TWO t-IDS 


wl .32 (f 19.8, last par.) The Allahu Akbars and additional dhikrol fc Eidal-Adha: 
‘ Allah u akbaru Llahu akbaru Llahu akbar, la ilaha ilia Llah, Allahu akbaru 
Llahu akbar(u), wa li Llahi 1-hamdT It is commendable to add to this: Allahu 
akbaru kabTra(n). wa 1-hamdu li l lahi kathTra(n) ? wa subhana Llahi bukratan wa 
aslla(n). la ilaha ilia Llahu wa liT na'budu ilia iyyah(u). mukhiisTna lahu d -dfn(a), 
wa law kariha l-kafirun. La ilaha ilia l lahu wahdah(u), sadaqa wa'dah(u). wa 
nasara ‘abdah(u), wa a'azza jundah(u), wa hazania bahzaba wahdah(u), la ilaha 
ilia l lahu wa l lahu akbar.” 
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THE DROUGHT PRAYER 


wl,33 {f2J,3, second par,) In the drought prayer, the imam says the following 
nine times before the first sermon (khutba) and seven limes before the second: 
“Astaghfiru Llaha l-‘Adhima lladhl la ilaha ilia huwa UHayya bQayyuma wa 
atubu ilayh.” 

(f2l .3, fourth par.) He frequently says “Astaghfiru Llah/’ the Blessings on 
the Prophet (Allah bless him and give him peace), and supplicates Allah with the 
following Koranic verses: “Istaghfiru Rabbakum innahu kana ghaftara(n), yursili 
s-sanri’a “alaykum midrara(n), wa yumdidkum bi amwalin wa bariTna wa yaj'al 
lakum jannatin wa yaj'al lakum anhara." 

(f21.3, seventh par.) The drought prayer supplication: "Allahumma sqina 
gh ay than mughTthan hanTan marl* an sahhan ‘amman ghadaqan tabaqan mu jail i- 
lan dahman lia yawmi d-dm. Allahumma inna bi 1-hbadi wa 1-biladi min al-jahdi 
wa 1-jui wa ddanki ma la nashku ilia ilayk(a), Allahumma anbit lana 7’Zar‘a wa 
adirra lana cUdar*a wa an/il ‘alayna min barakati s-sama’(i), wa anbit lana min 
barakati 1-ardi wa kshif 'anna mina 1-bala'i ma la vakshifuhu ghaymk.” 

wl.34 (f2l.6) When thunder is heard: "Subhana lladhl yusabbihu r-radu bi 
hamdihi wa l-mala’ikatu min khTfatih.” 

When lightning is seen: “Subhana man yurikumu hbarqa khawfan wa 
tama'a(n)/’ 

wl ,35 (f21.7) Supplication against too much rain: ‘Allahuma hawalayna wa la 
‘alayna; Allahumma *ala dh-dhirabi wa hakami wa butuni 1-awdiyati wa manabiti 
sh-shajar.“ 


VISITING THE SICK 


w 1.36 (gl .4) Supplication for Allah to heal a sick person: “Allahumma Rabba n- 
Nasi adh-hibi l-ba’sa wa shfi wa anta sh-Shafi la shafiya ilia anta shifa’an la 
yughadiru alaman wa la saqama(n)." 


THE FUNERAL PRAYER (JANAZA) 


wl ,37 (g4,10) Supplication after the third Allahu Akbar of the funeral prayer; 
“Allahumma hadha ‘abdukawabnu *abdik{a), kharaja min rawhi d-dunya wa 
sa'atiha, wa mahbubuhu wa ahibbahihu fiha t ila dhulmati 1-qabri wa ma huwa 
laqTh(i), kana yash-hadu an la ilaha ilia anta wahdaka la shanka lak(a), wa anna 
Muhammadan 'abduka wa rasuluk(a), wa anta alamu bihi minna. Allahumma 
innahu nazala bika wa anta ghaniyyun ‘an ‘adhabihi wa qad jfnaka raghibTna 
ilayka shutaa'a lah(u), Allahumma, in kana muhsinan fa zid ff ihsanih(i), wa in 
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kana musTan fa tajawaz ‘anhu wa Jaqqihi bi rahmatika ridak(a), wa qihi fitnata 1- 

qabri wa *adhabahu wa fsah lahu ff qabrihi wa jafi 1-arda 'an janbayhi wa laqqihi 

bi rahmatika 1-amna min ‘adhabika hatta tab'athahu aminan ila jannatika ya 

Arhama r-RahimTn.’’ 

■ * 

(g4.11) One may add the following, before the above supplication: 
“Ailahumma ghfir li hayyina wa mayyitina wa shahidina wa gha’ibina wa 
saghtrina wa kabirina wa dhakarirta wa unthana. Allahumma man ahyaytahu 
minna fa hyihi ‘ala 1-Islam, wamantawaffaytahuminnafa tawaffihi 'ala 1-Tman.” 

(g4.11, second par.) If the deceased is a child, one may say, with the above 
addition: “Allahumma j'alhu faratan !i abuwayhi wa salafan wa dhukhran wa 
'idhatan wa ‘tibaran wa shafi i a(n), wa thaqqil bihi mawazTnahuma wa fright s- 
sabra ‘ala qulubihima.” 

wUfi (g4.12) After the fourth Allahu Akbar of the funeral prayer: 
“Allahumma la tahrimna ajrahu wa la taftinna ba'dahu wa ghfir lana wa lah(u).’' 

wl.39 (g4.13(f)) The minimal supplication after the third Allahu Akbar of the 
funeral prayer: “Allahumma ghfir li hadha l-mayyit/ T 

BURIAL 

wL40 (g5.4(l) When putting the deceased in the grave: “Bismi Llahi wa ‘ala 
millati rasuli Llahi salla Llahu *alayhi wa sallam.” 


wl .41 (g5.6) With the first handfuls of earth in burying the dead: 

First handful: “Minha khalaqnakumT 

Second handful: “Wa fTha nuTdukumT 

Third handful: “Wa min ha nukhrijukum taratan ukhra.” 

wl.42 (g5.6(2) Supplication for the person buried: “Allahumma thabbit-hu, 
Allahumma laqqinhu hujjatah(u).’’ 

wi-43 (g5.8, second par.) Greeting to buried believers: “Salamun ‘alaykum dara 
qawmin mu T mimn(a)* wa inna in sha 1 Allahu bikum la^iqunT 

wl.44 (g6.2{i-3)) Condolences: 

To a Muslim who's lost a Muslim: “A'dtiama Llahu ajraka wa ahsana 
‘aza’aka wa ghafara li mayyitikfa).' 1 

To a Muslim who’s lost a non-Muslim: “A'dliama Llahu ajraka wa ahsana 
‘aza'ak(a)T 

To a non-Muslim who’s lost a Muslim: “Ahsana Llahu ‘aza’aka wa ghafara li 
mayyitik(a).” 
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ZAKAT 

wl.45 (h8.4) Supplication by the zakat recipient for the zakat giver: “Xjaraka 
Llahu fTmaa‘tayt(a), wabaraka laka fTmaabqayt(a), waja'alahulaka tahura(n)/’ 

FASTING RAMADAN 


wl.46 (il .25) Dhikr upon breaking one’s fast: “Allahumma laka sumtu wa 'ala 
rizqika aftart.” 

wl .47 (i3.2, last par.) Supplication for Laylat abQadr: “Allahumma irmaka 
‘afuw^wun tuhibbu l-‘afwa fa ‘fu "anrii.” 

w 

THE PILGRIMAGE. 

w r 1.48 (js3.4) The pilgrim chant of “Labbayk”: “Labbayka Llahumma labbayk, 
labbayka la sharTka laka labbayk, inna l-hamda wa n-ni‘mata laka wa 1-mulk, la 
shanka lok.” (Thrice.) 

Then one says the Blessings on the Prophet (Allah bless him and give him 
peace), and then asks Allah for paradise and seeks refuge in Him from hell by say¬ 
ing: “Allahumma innT asaluka 1-jannata wa naTmaha wa ridwanak(a), wa a‘udhu 
bika min sakhatika wa n-nar/' 

(j3.4, last par.) If one sees something pleasing (or offensive) while in ihram, 
one says: '‘Labbayka inna l-‘aysha ‘ayshu 1-akhira.” 

wl.49 (jT2) Supplication upon first seeing the Kaaba: “Allahumma zid hadha 1- 
bayla tashnfan wa takrTman wa ta‘dhfman wa muhaba(tan), wa zid man shar- 
rafahu wa ‘adhdhamahu mimman hajjahu wa ‘tamarahu tashnfan wa taknman wa 
ta‘dhTman wa birra(n), Allahumma anta s-Salamu wa minka s^salamu fa hayyina 
Rabbana bi s*salam.” 


wl .50 (j5.3(2-3)) When kissing the Black Stone: “Allahu akbaru Llahu akbaiu 
Llahu akbar(u), Allahumma Tmanan bika wa tasdfqan bi kitabika wa wafa’an bi 
'ahdika w r a ttiba'an li sunnati nabiyyika salla Llahu ‘alayhi wa sal lam.” 

Q5.5) When passing the Kaaba's door in circumambulation: “Allahumma 
inna hadha 1-bayta baytuka wa 1-harama haramuka wa 1-amna amnuk(a), wa 
hadha maqamu l-'a’idhi bika mina n-nar.” 

(j5.6) When passing the corner by Hijr Ismail: “Allahumma innTa'udhu bika 
mina sh-shakki wa sh-shirki wa sh-shiqaqi wa n-nifaqi wa su’i l-akhlaq(i), wa su'i 
1-munqalabi fi 1-mali wa 1-ahli wa 1-walad.” 

(j5.7) W'hen passing the rainspout at the top of the Kaaba (Mizab al-Rahma): 
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“Allahumma adhillam ffdhillika yawma la dhilla ilia dhilluk(a) > wa sqinTbi ka’si 
nabiyyika Muhammadin salla Llahu ‘alayhi wa sallama mashraban hanTan ia 
adhma’u ba‘dahu abada(n)/' 

(j5.8) When between the third comer and the Yamani comer: “Allahumma 
j'alhu hajjan mabruran wa sa'yan mashkuran wa “amalan maqbutan wa tijaratan 
lan tabur(a) y ya ‘Azlzu ya Ghafur.” 

wl .51 (J5.L3, fourth par,) When trotting in first three rounds of circumambula- 
tion: “Allahumma j‘alhu hajjan mabruran wa sa‘yan mashkuran wa dhanban 
maghfura(n)/' 

(j5.13, fifth par.) When performing the last four rounds of circumambula- 
tion: “Rabbi ghfir wa rham wa ‘fu ‘amnia talam(u), innaka ant a 1-A‘azzu 1- 
Akram(u), Rabbana atina fi d-dunya hasanatan wa fi l-akhirati hasanatan wa qina 
‘adhaba n-nar.” 

wl.52 (j5.18 T second par.) Supplication after two rak‘as at the Station of 
Ibrahim: “Allahumma hadha baladuka wa Lmasjidu 1-haramu wa baytuka 1- 
haram(u) t wa ana ‘abduka bnu ‘abdika wa bnu amatik(a). ataytuka bi dhunubin 
kathTratin wa khataya jammatin wa a'malin sayyi 1 a(tin), wa hadha maqamu 
l-‘a"idhj bika mina n-nar; fa ghfir lu innaka anta l-Ghafilru r-RahTm. Allahumma 
innaka da'awta ‘ibadaka ila baytika 1-haram wa qad ji tu taliban rahmataka mut- 
tabi‘an mardatika wa anta muthib(un). fa ghfir If wa rhamni, innaka 'ala kulli 
shay’in qadTr." 

w'1.53 (j6.2(2)} Dhikr on Safa: ‘la ilaha ilia Llahu wahdahu la shanka lah(u) t 
lahu Lmulku wa lahu 1-hamdu yuhyTwa yumTt(u), bi yadihi Lkhayru wahuwa ‘ala 
kulli shay’in qadTr. La ilaha ilia Llahu wahdahu la shanka lah(u), anjaza 
wa'dah(u), wa nasara ‘abdah(u), wa hazama 1-ahzaba wahdah(u), la ilaha ilia 
Llahu wa la na'budu ilia iyyahu mukhli§Tna lahu d-dfna wa law kariha 1-kafirun/ 1 

wl .54 (j6.5) Supplication between Safa and Marwa: '‘Rabbi ghfir wa rham wa 
tajawaz amma ta'lamu innaka anta 1-A‘azzu l-Akram(u), Allahumma Rabbana 
atina fi d-dunya hasanatan wa fi l-akhirati hasanatan wa qina ‘adhaba n-nar.“ 

wl,55 (j7.3) the way to ‘Arafa: “Allahumma ilavka tawajjaht(u), wa li 
wajhika 1-karTmi aradt(u), fa j‘al dhanbT maghfilran wa hajjl mabruran wa rhamrif 
wa la tukhayyibnT.” 

wl .56 (j8.2 y second par.) When standing at ‘Arafa: “La ilaha ill a Llahu wahdahu 
la shanka lah(u), lahu l-mulku wa lahu Lhamdu wa huwa ‘ala kulli shay’in qadTr.' 5 

wl.57 (j9.2) When standing at al-Mash‘ar al-Haram: “Allahumma kama awqaf- 
tana ffhi wa araytana iyyah(u), fa waffiqna li dhikrika kama hadaytana, wa ghfir 
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Jana wa rhamnff kamS wa'adtana bi qawlika wa qawluka l-haqq(u): Fa idha afad- 
turn min "Arafatin fa dhkuru Llaha “inda 1-Mash‘ari l-Haram(i), wa dhkuruhu 
kamS hadSkum wa in kuntum min qablihi la mina d-dallm(a), ihumma atTdu min 
haythu a fad a n-n5s{u). wa staghfiru Llaha inna Llaba ghafurun rahtm. Rabbana 
atina fi d-dunya basantan wa fi l-akhirati hasanatan waqirta ‘adhaba n-nar/' 

wl.58 (j9.8{2)) Supplication after cutting one's hair: “Allahu akbaru Llahu 
akbaru Llahu akba:r(u) 7 wa li Llahi l-hamd.” 

wl.59 (jll.3) Supplication after farewell cireumambulaiion; “Allahumma inna 
l-bayta baytuka wa l- 4 abda ‘abduka wa bnu ‘abdayk(a), hamaltam ‘ala ma 
sakhkharta If min khalqika hatta savyartam ffbiladika wa ballaghtanTbi ni'matika 
hatta a‘antan7 ala qada'i manasikikfa), fa in kunta radfta 'annl fa zdad annT 
rida(n), w r a ilia fa munna l-’ana qabla an tan'a 'an baytika darT wa yalvuda ‘anhu 
ma/.arf, hadha awanu nsiraff in adhinta If, ghay ra mustabdilin bika wa la bi baytika 
wa la raghibin ‘anka wa la ‘an baytik(a). Allahumma fa as-hibniya l-'afiyaia ff 
badanT wa 1-ismata ff dim wa ahsin munqalabf wa rzuqni L“amal bi ta'atika ma 
abqavtarii wa jma‘ IT khayrayi d-dunya w a l-akhira(ti), innaka ‘ala kulli shay an 
qadfr.” Then one blesses the Prophet (Allah bless him and give him peace). 

wl.6d Supplication when entering a mosque: “Bismi Lliihi wa 1-hanidu to 

Llab(i), Allahumma salli ‘ala Sayyidina Muhammadin wa ‘ala alibi wa as-habihi 

wa saflim. Allahumma ftah IT abwaba rahmatik.” 

• * 

wL61 (j!3.2) Greeting the Prophet (Allah bless him and give him peace): “As- 
salamu "alayka ya Rasula Llah(i), as-salamu 'aiayka ya Nabiyya Llah(i), as- 
salamu aiayka ya KhTrata Llah(i), as-salamu ‘aiayka ya Khayra Khalqi Llah(i), 
as-salamu “aiayka ya llabiba Llah.' 

MARRIAGE 


wl .62 (m2.17) Sunna address (khutba) before making a marriage proposal: “Al- 
hamdu li Llah(i), wa s-salatu wa s-salamu ‘ala rasuli Llah(i) salla Lliihu ‘alayhi wa 
sallam(a), uslkum bi taqwa Llah(i), ji'tukum khatiban karTmatakuni [and here 
one mentions her name]." 

(m2.17, second par.) Sunna address before marrying: “Uzawwijuka ‘ala ma 
amara Llahu IVala bihi min imsakin bi ma‘ruf(m). aw tasnhin bi ihsan(in)/' 

wl .63 (m3.2(a)J Words that effect a marriage: "Zawwajtuka," or “ An- 

kahtuka." 

* 

(m3.2(b)) The spoken acceptance: “Tazaw r wajtuhaT or “Qabiltu 

nikahaha.” 

» 
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wl *64 (m3.3) Supplication for the wedding night: “Baraka Llahu li kullm minna 
(Tsahibih/* 


AMULETS AND PROTECTIVE WORDS 


wL65 (w!7.2_ second par.) Supplication for tearful situations: “A'udhu hi 
kalimati Llahi t-tammati min ghadabihi wa min hamazati sh-shayatTna an 
yahdurun 


SUPPLICATING ALLAH (TAWASSUL) THROUGH THE PROPHET tALLAH BLESS 
HIM AND GIVE HIM PEACE) IN THE PRAYER OF NEED 


wl .66 (w40,3. second par.) Supplicating Alla h through the Prophet (Allah bless 
him anti give lum peace): “Allahumma innT a.s'aluka wa atawajjahu ilayka bi 
nabiyyT Muhammad!in), Nabiyyi r-Rahma(ti), ya Muhammadu inriT astashfa u 
bika ala Rabbtff hajatTli tuqdii IT, Allahumma shaffi'hu fiyya." 

(w40.4. second par.) Another form: “Allahumma innT as'aluka wa atawaj¬ 
jahu ilayka bi nabiyyina Muhammad!in), Nabiyyi T-Rahma(ti). va Muhammadu 
innTatawajjahu bika ila RabbT fa vaqdiya hajafTT and one mentions one's need. 


* 


w2.0 INDEX FOR TAPE-RECORDING jUiVl JJj w2.0 

DHIKR AND SUPPLICATIONS C 

w2.1 (n:) Those who want to tape-record a native speaker of Arabic reciting the 

dhikr of this volume—an easier way to learn than using only the transliterations 
provided above—may wish to use the following index as a taping sequence: 

(c5,5) Before ablution (wudu) 

(e5.18) After ablution 

(c*M(5)) Before and after using the lavatory 
(el 1.1(1)) Before the purificatory bath (ghusl) 

(e 12.17(1)) Before dry ablution (tayammum) 

(f3.6) The call to prayer (adhan j 
(f3.6) The call to commence (iqama) 

(f3.1T second par.) Replies to “Conic to the prayer' 1 and “Come to success' 1 in 
the call to prayer 

(f3.ll, second par.) Reply to '‘Prayer is better than sleep ' in the call to the dawn 
pTayer 

(f3TT third par.) Reply to “The prayer is commencing 11 in the call to commence 
(13.12) After blessing the Prophet (Allah bless him and give him peace) sub- 
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sequent to the call to prayer 

(f8,13) The Opening Supplication of the prayer (Istiftah) 

(f8.16) “I take refuge, etc.’’ (taawwudh) 

(f8.17) TheFatiha " 

(f8,19) After the Fatiha 

(f8.30, fourth par.) The minimal dhikr when when bowing 
(f8*30, fifth par,) The optimal dhikr when bowing 
(f8.32) The minimal dhikr when straightening up 
(f8,32) The optimal dhikr when straightening up 
(f8.35(5)) Minimal dhikr when prostrating 
((8,35(5), second par.) Optimal addition to this 
(f8.37(4)) When sitting back between prostrations 
(£8,45) Minimal Testification of Faith (Tashahhud) 

((8,45, second par.) Optimal Testification of Faith 

((8.45, filth par.) Minimal Blessings on the Prophet (Allah bless him and give him 
peace) after the Testification of Faith 

(£8.45, sixth par.) Optimal Blessings on the Prophet (Allah bless him and give him 

peace) after the Testification of f aith 

(f8.46) Supplication after the Testification of Faith 

(f8.47) Minimal Salams to close the prayer 

(£8.47, second par.) Optimal Salams to close the prayer 

((8*50) Post-prayer dhikr 

(f8,53) Supplication (qunut) in the dawn prayer after straightening up from bow¬ 
ing in the second rak‘a 

(fl0.5, second par.) Addition to the above supplication (qunut) when praying witr 
after larawih 

(flO.10, second par.) Substitute for two rak'as of greeting the mosque 
(fl0,12 7 third par.) Supplication of the prayer for guidance (istikhara) 

(fl8.9(c)) Minimal sermon (khutba) for the Friday prayer 

((19.8, last par.) The Allahu Akbars and additional dhikr of ‘Eld al-Adha 

(f21.3, second par.) Dhikr said by the imam in drought praycT before sermon 

(khutba) 

(f21,3, fourth par.) Koranic supplication used during the drought prayer 

(f21.3, seventh par.) The drought prayer supplication 

(121.6) Dhikr for thunder and lightning 

(f21.7) Supplication against too much rain 

(gl ,4) Supplication for Allah to heal a sick person 

(g4.10) Supplication after the third Allahu Akbar of the funeral prayer 

(g4.11) Addition said prior to the above supplication 

(g4.ll, second par.) Supplication said with the latter addition if the deceased is a 
child 

(g4.12) After the fourth Allahu Akbar of the funeral prayer 

(g4.13(f)) Minimal supplication after the third Allahu Akbar of the funeral prayer 

(g5.4(l) When putting the deceased in the grave 

(g5.6) With the first handfuls of earth in burying the dead 

(g5.6{2)) Supplication for the person buried 

(g5.8, second par.) Greeting to buried believers 

(g6.2(1-3)) Condolences to those who have lost next of kin 

(h8>4) Supplication by the zakat recipient for the giver 
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(0.25) Dhikr upon breaking one's fast 
(i3,2. last par.) Supplication for Laylat al-Qadr 
(j3.4) The pilgrim chant of ^Labbayk” 

(]3.4, last par.) If one sees something pleasing (or offensive) while in ihram 

(j4.2) Supplication upon first seeing the Kaaba 

(j5.3)2-3)) When kissing the Black Stone 

(J5.5) When passing the Kaaba's door in circumambulation 

(p.6) When passing the corner by Hijr Isina l il 

Q5.7) When passing the rainspout at the lop of the Kaaba (Mizab al-Rahma) 

(j5.8) When between the third corner and the Yamani corner 

(j5,13, fourth par.) When trotting in the first three rounds of circumambulation 

05.13, fifth par.) When performing the last four rounds 

<^j5,18, second par.) Supplication after two raldas at the Station of Ibrahim 

(J6.2(2)) Dhikr at Safa 

(j6.5) Supplication between Safa and Nfarwa 

(j7.3) On the w ay to Arata 

(j8.2, second par.) When standing at 'Arafa 

(j9.2) When standing at a!-Mash‘ar al-Haram 

(j9.8(2)) Supplication aftci cutting one’s hair 

(jl 1,3) Supplication after the farewell circumambulation 

(jl3.1) Supplication when entering a mosque 

(j 13.2) Greeting the Prophet (Allah bless him and give him peace) 

(m2.17) Address (khutba) before making a marriage proposal 

(m2.17, second par.) Address before marrying 

(m3.2(a)) Words that effect a marriage 

(m3.2(b)) The spoken acceptance 

(m5.3) Supplication for the wedding night 

(w 17,2, second par.) Supplication for fearful situations 

(w'40.3, second par.) Supplicating Allah (tawassul) through the Prophet 


* 


w'3.0 REASON AND SACRED LAW 
(from a 1.4) 


Ja*JI w3.0 


w3.1 (Ghazali:) The way that the medicines of 
acts of worship work, their limits and amounts 
being specified and determined by the prophets, 
cannot be comprehended by the apparaius of 
intellectuals' ‘intelligence.” Rather, it is neces¬ 
sary to follow the example of the prophets, to 
whom these properties arc perceived through 
prophetic light, not the apparatus of the mind. 

If a philosopher denies the possibility of such 
properties, in the numbers of the rak'as of the 
prayer, stoning the pillars at Mina, the number of 
hajj integrals, or any of the acts of worship in Sac- 
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red Law, he will not find any difference in prin¬ 
ciple between such properties and those of the 
various medicines, for example, or the stars. If he 
says, "I have tested something of both astronomy 
and medicine, and found them to be correct, so 
that my heart has accepted them and I no longer 
think them farfetched or reject them; while I have 
not tried this, so how can L know it exists, or inves¬ 
tigate it, should 1 acknowledge its possibility?'—! 
would answer, “But you do not always confine 
your acceptance to what you have personally 
tried. Rather, you accept information from others 
who have, and you follow them. Let us imagine a 
man who reaches physical and mental maturity 
without ever experiencing a disease, but who then 
falls ill. He has a concerned father with skill in 
medicine, whose claims to medical knowledge he 
has heard as long as he can remember, and his 
father now compounds some medicine and says, 
‘This is appropriate for your disease and will cure 
it/ How much will the patient’s intellect demand, 
even if the medicine is bitter and tastes unpleas¬ 
ant? Will he take it, or will he call the doctor a liar, 
saying, 4 1 do not see the suitability of this medicine 
for effecting a cure, since I've never tried it/ You 
would doubtless consider him a fool for this. And 
just so do the knowledgeable who possess spiritual 
insight consider your reservations/' 

If such a person says: "But how can 1 be cer¬ 
tain of the sincerity of the Prophet’s concern 
(Allah bless him and give him peace), and his 
knowledge of this medicine?” 1 reply, “How did 
you learn of your father's concern when it was not 
something physically perceptible? You acquired 
incontestably certain knowledge of it by the evi¬ 
dence of how he has always behaved and by 
observing his actions, their causes and results. So 
too, whoever examines what the Prophet said 
(Allah bless him and give him peace) and the 
accounts in hadiths of his concern for guiding 
others and his kindly way of urging them with gra¬ 
ciousness and tact to improve their character and 
forget their differences -in a word, urging them 
to accept the only means capable of improving 
their religious and this-worldly concerns—who¬ 
ever examines these will gain complete certainty 
that the Prophet’s concern towards his Commun¬ 
ity was greater than a father’s for his son. When 
one considers the wondrous deeds that appeared 
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at his hands (Allah bless him and give him peace), 
the wonders of the unseen imparted by the Koran 
through his tongue and conveyed by prophetic 
hadith, when one looks at what he said about the 
latter days which has come to pass as he foretold; 
one gains absolute certainty that he reached the 
sphere which lies above and beyond the mind, and 
that the eye which opens onto the unseen that 
none but the elect know, of matters unfathomable 
to intellects, was opened for him (al-Munqidh min 
a\-dalal{ y41),58, 67-69)* 


Jls * ^ «*L-) J* ^ 

LkS* jda* jt—iyjl ^->1 ^ ojji's 
, < * 

-j 4.1 

*S jJj ^j—Jl i \ j'o 
IV iOA : 


* 


w4.0 THE FINALITY OF THE 
PROPHET’S MESSAGE (from al.5) 


ju^i w4.o 


w4,l (n;) This section has been translated to clarify some possible confusions 
among Muslims as to Islam’s place among world religions. The discussion centers 
on three points: 


(1) Muhammad (Allah bless him and give him peace) is the last prophet and 
messenger. Anyone claiming to be a prophet or messenger of Allah after him or 
to found a new religion is a fraud, misled and misleading. 


(2) Previously revealed religions were valid in their own eras, as is attested 
to by many verses of the Holy Koran, but were abrogated by the universal mes¬ 
sage of Islam, as is equally attested to by many verses of the Koran, Both points 
are worthy of attention from English-speaking Muslims, who are occasionally 
exposed to erroneous theories advanced by some teachers and Koran translators 
affirming these religions’ validity but denying or not mentioning their abrogation, 
or that it is unbelief (kufr) to hold that the remnant cults now' bearing the names 
of formerly valid religions, such as “Christianity” or “Judaism,” are acceptable to 
Allah Most High after He has sent the final Messenger (Allah bless him give him 
peace) to the entire world (dis: o8.7(20)). This is a matter over which there is no 
disagreement among Islamic scholars, and if English-speaking Muslims at times 
discuss it as if there were some question about it, the only reason can be that no 
one has yet offered them a translation of a scholarly Koranic exegesis (tafsir) to 
explain the accord between the various Koranic verses, and their agreement with 
the sunna. The few passages translated below will hopefully he of use until this has 
been done. 


(3) Islam is the final religion that Allah Most High will never lessen or abro¬ 
gate until the Last Day. A hadith that seems to imply that “a tenth of Islam” will 
be enough for Muslims in the latter days is discussed at the end of the section. 
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w4,2 


MUHAMMAD IS THE LAST PROPHET 
AND MESSENGER (ALLAH BLESS 
HIM AND GIVE HIM PEACE) 


w4.2 (Ibn Kathir:) Allah Most High says: 

“Muhammad is not the father of any man 
among you, but the Messenger of Allah and the 
Last of the Prophets. And Allah has knowledge of 
everything 1 ’ (Koran 33; 40). 

This Koranic verse is an unequivocally decisive 
primary text establishing that there will be no 
prophet after him. And since there will be no 
prophet (nabi), it follows a fortiori that there will 
be no prophetic messenger (rasul). The Prophet 
(Allah bless him and give him peace) said: 

(1) “Messengerhood and prophethood have 
ceased. There will be no messenger or prophet 
after me. 5 ' 

(2) ''My likeness among the prophets is as a 
man who. having built a house and put the finish¬ 
ing touches on it and made it seemly, yet left one 
place without a brick. When anyone entered it and 
saw this, he would exclaim, v How excellent it is, 
but for the place of this brick . 1 Now, I am the place 
of that brick: through me the line of the prophets 
(Allah bless them and give them peace) has been 
brought to completion/' 

(3) 11 1 have been favored above the prophets 
in six things: I have been endowed with consum¬ 
mate succinctness of speech, made triumphant 
through dread, war booty has been made lawful 
for me, the whole earth has been made a purified 
place of worship for me, I have been sent to all 
created beings, and the succession of prophets has 
been completed in me.” 

Allah Most Blessed and Exalted has stated in 
His Book, as has His messenger (Allah bless him 
and give him peace) in hadiths of numerous 
channels of transmission (mutawalir, def: 
o22.1(d(II))) that there will be no prophet after 
him, so that everyone may know that whoever 
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claims this rank thereafter is a lying pretender, 
misled and misleading, even if he should stage 
miracles and exhibit ail kinds of magic, talismans, 
and spells (Tafsir al-Qur'an ai-'Azim (v60), 
3.493 94). 

J\j j-b * 

i*— ^SLWij j .11 

• ^ j-t —* O'* 

.[Mt - m/r 

THE ABROGATION OF 

PREVIOUSLY REVEALED RELIGIONS 

a- jJi ob^i 

w4.3 (Imam Baghawi/) The Prophet (Allah 
bless him and give him peace) said: 

w4 - 3 

^ <JJI Jli f: Jtf 

"By Him in whose hand is the soul of 
Muhammad, any person of this Community, any 
Jew, or any Christian who hears of me and dies 
without believing in what I have been sent with 
will be an inhabitant of hell,” 

' 1 “ 

if 4^ Vj ai —1c [*—b 

Lib j ^f • J Q —-i>-14* 

This is a rigorously authenticated (sahih) 
hadith that was recorded by Muslim {Shark al¬ 
umna (y22), l, 104-5). 

* •-■')] |t4 —•* *—j—^ [<3b .r^l ■*—f 

• J—*] 

.[W. W M 

w4.4 Ubn Kathir:) Allah Most High says: 

w4.4 

"Surely those who believe, those of Jewry , 
the Christians, and the Sahaeans—whoever has 
faith in Allah and the Last Day, and works righ- 

b A ^ JtA —lb i! ojf> 

4^ if* if ' O^Lja^b j/- 

WU Jpj3b 

teousness, their wage awaits them with their Lord, 
and no fear shall he upon them, and neither shall 
they sorrow” (Koran 2:62). 

r * \> <+-+-! j - 1 —^ 

tit 

ji V : ^j-Ji ju 

Suddi states that the verse "Surely those who 
believe, etc," was revealed about the former com¬ 
panions of Salman the Persian when he mentioned 
them to the Prophet (Allah bless him and give him 
peace), relating how they had been, saying, “They 
used to pray, fast, and believe in you, and testify 
that you would be sent as a prophet/' When he 
had finished praising them, the Prophet (Allah 
bless him and give him peace) replied, "Salman, 
they arc the denizens of hell/' which came to dis¬ 
comfit Salman greatly, and so Allah revealed this 

eJyj <u*Vl 

\_w Ai l lj\ ^L. u _-L a»--3 \ 

b-Jtf jLii 

^ 1 

L -1 UJ/ o CJ-> j 

aJ Jli n uLft.U^ y^ 

^ oUL- Uu aUi 
«JJ i Jylts jUJl- cUi 

dw j**]*## jUil jL£i . 

verse. 

The faith of the Jews was that of whoever 
adhered to the Torah and the sunna of Moses 
{upon whom be peace) until the coming of Jesus, 

-Jl <-4> j-y ilj 

.j* f l~*i* 
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w4.5 


When Jesus came, whoever held fast to the Torah 
and the sunna of Moses without giving them up 
and following Jesus was lost. 

The faith of the Christians was that whoever 
adhered to the Evangel and precepts of Jesus, 
their faith was valid and acceptable until the com¬ 
ing of Muhammad (Allah bless him and give him 
peace). Those of them who did not then follow 
Muhammad (Allah bless him and give him peace) 
and give up the sunna of Jesus and the Evangel 
were lost. 

The foregoing is not contradicted by the 
hadith relating that the verse, 

“Surely those who believe, those of Jewry, 
the Christians ? and the Sabaeans—whoever has 
faith in Allah and the Last Day.,/' 

w'as followed by Allah revealing, 

“Whoever seeks a religion other than Islam 
will never have it accepted of him, and he will be 
of those who have truly failed in the hereafter” 
(Koran 3:85), 

for the hadith merely confirms that no one’s way 
or spiritual works are acceptable unless they con¬ 
form to the Sacred Law of Muhammad (Allah 
bless him and give him peace) now that he has 
been sent with it. As for people prior to this, any¬ 
one who followed the messenger of his own time 
was guided, on the right path, and was saved ( Taf- 
sir al-Qur'an al-Azim (y60), 1.103), 
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ISLAM 1$ THE FINAL RELIGION THAT 
ALLAH WILL NEVER ABROGATE UNTIL THE 
LAST DAY 


^ ^JUl jL, A Vl r 'U 

P 


w4.5 (Ibn Kathir;) Allah Most High says, 

“Today I have perfected your religion for you 
and completed My favor upon you, and I please 
that your religion be Islam” (Koran 5:3), 

meaning, “So accept it for yourselves, for it is the 
religion Allah loves and accepts, with which He 
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has sent the best of noble messengers and has 

o/ j* d <y. 

revealed in the most sublime of Hts Books/' 'AJi 

» .■ r *' f j ,, 

J ^>JI J & JJ1 jj>\ 

ibn Abi Talha relates from Ibn 'Abbas That 

"Today 1 have perfected your religion for you,,. 

jyu J,. 

c iJLii *■,j%s‘, ■yj jj j . laJ oL j 

means Islam, Allah thereby informing His 

>* * 

^ das*_i dJl a ,./>j 

prophet (Allah bless him and give him peace) and 
the believers that He has perfected their faith for 
them, so they will never require anything more, 
He has completed it and will never diminish it, is 
pleased with it and will never detest it (ibid,, 
2 .12), 

-pT/'Y 

w4.6 (Qurtubi:) It is likely that by 

) w4.6 

ji cJ) J,v 

"... 1 please that your religion be Islam" (Koran 
5:3), 

■ ’ll f 

Lo ^Jl «_Jip 1 

^ ju^Ii ^.f JU Si 

Allah means, "I am pleased with your Islam that 

Ji»] 

you follow today as a religion that will endure in its 
perfection until the end of time, and I will cause 
nothing of it to be abrogated" [al-Jami* U ahkam 
al-Quran (yl!7), 6,63), 

• [tr A 

w4.7 (n: The following hadith has been rep- 

^ iji "."■'■4^ oti w4.7 

resented by some contemporary Muslims as 

i . , 

<i y\ yip .il y 

1 ' r . 

/d ^ J-** y* p- 

meaning that a tenth of Islam will be enough for 

Muslims in the latter days, a misunderstanding felt 

to merit the explanation provided by the common- 

■ fi5 j+jM •Ijj] <4 

tary below.) 

^\o (: iS j— f) 

The Prophet (Allah bless him and give him 

iiW) 

peace) said: 

i'jf'J ^.0 

•(rH 1 

"Verily you arc in a time when whoever of 


you abandons a tenth of what he has been com- 

manded shall be lost. There will come a time when 
whoever practices a tenth of what he has been 
commanded will find salvation/' 

Verily you 

( Abd al-Ra uf Munawi:) 0 Companions of 
the Prophet 

are in a lime 

characterized by safety, and the glory of 
Islam 

when whoever of you abandons a tenth of 

j» il jA\ t* :i 
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w5.0 


what he has been commanded 

meaning of the obligation to command the 
right and forbid the wrong (def: ql), for it is not 
permissible to interpret this utterance as appli¬ 
cable to all that has been commanded, it being 
understood that a Muslim has no excuse for neg^ 
lecting things which are personally obligatory' 
will be lost 

to destruction, since the religion of Islam is 
now strong and there are many who aid it, so that 
your abandoning it is a shortcoming for which no 
one is excused under such circumstances. 

There will come a time 

in which Islam wilt weaken, tyrants multiply, 
corruption spread, lying pretenders grow numer* 
ous, and those helping the religion grow few, so 
that Muslims will be excused for leaving some 
things out of sheer incapacity, without being guilty 
of remissness 

when whoever 

of the people of that time which contains 
trials and afflictions 

practices a tenth of what he has been com¬ 
manded will find salvation 

because he is under duress, and Allah charges 
no soul with more than it is capable of, as He says, 

L Tear Allah as much as you are able to” 
(Koran 64:16). 

Tirmidhi recorded this hadith, which he 
termed singular (gharib). while Ibn Jawzi listed it 
in his work on hadith forgeries, mentioning that 
Nasa'i said it was un acknowledge able, having 
been conveyed through Nu‘aym ibn Hammad, an 
unreliable transmitter (Fayd al-Qadir sharh al- 
JamV al-saghir (>91), 2,556). 


w5.0 IN WHAT SF.NSE 
“THIS WORLD IS 
ACCURSED” (from a2.2(S)) 


w5.1 The Prophet (Allah bless him and give 
him peace) said: 
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“This world and all it contains are accursed, 
except for the remembrance of Allah Most High, 
that which He loves, someone with Sacred Know¬ 
ledge, or someone learning it," 

This world and all it contains are accursed 

(Muhammad Ibn Allan Bakn;) meaning 
remote from Allah, 

except for the remembrance of Allah Most 
High,, that which fie loves. someone with Sacred 
Knowledge, or someone learning it. 

Acts of obedience are not of this world , nor 
are the purified ones, of the prophets and friends 
of Allah (awliya\ def: w’33), The agreement be¬ 
tween the primary texts that condemn this world 
and those that praise it lies in understanding the 
former as referring to what distances one from 
Allah Most High, while the latter refer to what 
brings one closer to Him {Dahl al-falihin li turuq 
Riyadal-salihin (y25), 7.197), 
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w'6.0 FIGURATIVE INTERPRETATION 
(TA’WIL) OF THE KORAN 
AND HADITH (from a4.3) 


w6.1 (Ghazali:) Those who are proftigate in dis¬ 
regarding the literal meaning of texts go so far as 
to alter most or all scriptural evidences and 
proofs, metaphorically interpreting even the 
words of Allah Most High, 

“Their hands shall speak to us and their feet 
shall testify" (Koran 36:65), 


and. 


“They will say to their skins, 'Why have you 
testified against us,’ and they will reply, ‘Allah has 
made us speak, as He has made all to speak' ” 
(Koran 41:21), 


ol>j: w6.0 
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likewise explaining away the questions of Munkar 
and Nakir (def: v2.2), the scale (v2,3), the bridge 
over hell (v2.4), the final reckoning (v2.6), and 
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w6.2 


the words of the people of hell to the people of 
paradise, 

“Four w ater upon us, or of that w hich Allah 
has provided you” (Koran 7:50), 


y i-aJI J-*i> jtJI J-*' 

j\ W} ^iUl 

.JUll 


claiming that all this is “what their state would say 
if it could speak.” 


w6.2 Others have gone to the opposite extreme 
of barring all figurative interpretation, among 
them Ahmad ibn Hanbal (Allah be w'ell pleased 
with him), who even forbade metaphorical 
interpretation of Allah’s words, 

“ Be!' and it is" (Koran 36:82), 

some of his school claiming that this is an actual 
utterance of articulated letters and a voice, pro¬ 
ceeding from Allah Most High at every moment, 
commensurate in number with every existent 
being. I have heard some members of his school 
say thaL he forbade metaphorical interpretation of 
all but three expressions, namely the Prophet’s 
having said ( Al lah bless him and give him peace): 

(1) “The Black Stone is the right hand of 
Allah in His earth”; 

(2) “The heart of the believer is between two 
of the fingers of the All-merciful 1 ”; 

and, 


(3) “Verily, 1 find the breath of the All- 
merciful from the direction of Yemen.” 

Literalists have shown an inclination towards 
prohibiting all figurative interpretation, while 
what one should believe of Ahmad ibn Hanbal 
(Allah be well pleased with him) is that he knew 
that Allah’s ‘establishment on the Throne’ did not 
consist of being at rest, any more than His ‘coming 
down' consisted of physical motion, but rather he 
forbade figurative interpretation in order to close 
the discussion in the interests of the people, for 
once the door is opened, the rift widens and the 
matter gets out of control, exceeding the bounds 
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of moderation* And since what is beyond the 
moderate is without limits, there is no harm in 
sternly warning against figurative interpretation, 
a position that is attested to by the behavior of the 
early Muslims, who used to sav ? “Accept such 
things as they have comcT When asked about 


I ^ 4 1 i . bi f~i r 1 

j l_*—- 15 ' v>_ 4 L*Jl Sj ^ * 
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Allah’s ‘establishment on the Throne’, Imam 
Malik { Allah have mercy on him) said* ” Estab¬ 
lishment' is known, the how of it is unknown. 


+-> j' l l—L? 4—b j •*- * A_Ju&tj 

* -id Jl VJlj 


belief in it is obligatory, and questions about it are 
reprehensible innovation (bid‘a).” 


w6.3 Another group of scholars have taken a 
moderate position, admitting figurative interpre¬ 
tation of all matters connected with the attributes 
of Allah Most Glorious (n: i.e. by explaining 
anthropomorphic words in a way befitting the 
divine attributes (def: vl), interpreting His 
hand', for example, as an allusion to His omnipo¬ 
tence), while leaving all matters connected with 
the afterlife to their outward literal purport, pro¬ 
hibiting any metaphorical interpretation of them. 
These are the Ash’aris (dis: w57). 


w6.3 
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w6.4 The Mu'tazilites (N: a philosophical 
school that subjected the fundamentals of Islam to 
rationalistic theories) went further, metaphori¬ 
cally explaining the inhabitants, of paradise's 
seeing of Allah Most High (vl«3, end), His hear¬ 
ing, His sight, and the nocturnal ascent (mi‘raj) of 
the Prophet (Allah bless him and give him peace), 
claiming that it was not in the body* They also 
explained away the torment of the grave, the 
scale, the bridge over hell, and a number of the 
matters of the afterlife, though they acknow¬ 
ledged the bodily resurrection and judgement, the 
reality of paradise with the physical pleasures its 
inhabitants will enjoy of foods, scents, and 
lovemaking; and the reality of the heltfire ns 
something lhat incinerates skin and melts fat. 

The philosophers went even further than the 
extremes reached by the Mu'tazilites, explaining 
everything that has reached us about the afterlife 
as being metaphorical, reducing it to intellectual 
or spiritual states of pain and mental enjoyments, 
denying the bodily resurrection and judgement. 


w6.4 
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saying that souls subsist forever and will be 
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Divine Indwelling (Hulul) and "Union with God'’ (Iitihad) 


w7.0 


punished or rewarded with torment and pleasure 
undetectable by the senses. It is these who are the 
real profligates. 




w6 5 The way of moderation between all this 
dissolution on the one hand, and the rigidity of t he 
Hanbalis on the other, is a very fine line and dif¬ 
ficult to perceive, one which few people know 
except the successful, (n: Sections vl-v2 describe 
Ghazali's “way of moderation’* in detail.) ilhya' 
ulum al-din (y39), 1.92) 


^ w6.5 
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w7,0 ON DIVINE INDWELLING 
(HULUL) AND “UNION WITH 
GOD” (ITTIHAD) (from a4.3) 


-dLuLmi w7,0 


DIVINE INDWELLING (HULUL) 




w7.l (Ghazali:) The concept of divine indwell¬ 
ing (n: e.g, “God incarnate" in a human being) 
may mean one of only two things: 

{ 1) The first is the relation between an object 
and the place it occupies, which can only exist be¬ 
tween two spatially extended things, and is clearly 
impossible for the One who is beyond all corpore¬ 
ality (dis: vl.3). 

(2) The second is the relation between a sub¬ 
stance and accident, for an accident exists by 
means of a substance (n: the accident of 'redness’, 
for example, being incapable of subsisting inde¬ 
pendently of particular red things), a relation 
which can be expressed as its subsisting through 
the substance. But this is impossible for anything 
that is already self-subsistent, and one cannot 
mention Allah Most High in such a connection, 
for it is impossible that something self-subsistent 
should subsist through another self-subsistent; 
there remaining only the mode of corporeal 
bodies physically adjacent, where indwelling' 
cannot even be conceived between two servants, 
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let alone between the servant and the Lord Most 
High. 






“UNION WITH GOD” (nTOlAD) 




w7.2 “Union with God” is even more patently 
false, since saying “The slave has become the 
Lord” is self-contradictory, it befitting the Lord 
Most Glorious to be held above speaking absur^ 
dities of Him, while it can be categorically 
affirmed that any statement claiming that one 
thing has become another concurrently existing 
thing is impossible, for if the existence of both 
Zayd and ‘Ami, for example, is acknowledged, 
and someone asserts that Zayd has become ’Ami 
and united with him, then this unification must 
entail one of four things, beyond which there is no 
other possibility: 

(1) that both exist; 

(2) that neither exists; 

(3) that Zayd exists but ‘Amr does not; 

(4) or that ‘Amr exists but Zayd does not. 
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Now if both exist, neither has become the 
other, but rather each exists. At the very most, 
they might occupy the same locus, which does not 
necessarily entail unification, since qualities such 
as knowledge, will, and power, for example, 
might exist together in one individual without 
each requiring a separate locus, while it is plain 
that power is not knowledge or will, and they have 
not “unified.” 
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If neither exists {(2) above), they have not 
unified but have both ceased to exist, with the 
result perhaps of a third thing. 

And if one of them exists but the other does 
not, then they cannot have unified, for an existent 
thing cannot “be one” with a nonexistent thing. 
So union between two concurrent things is 
absolutely impossible, even if they are alike, let 
alone if they are different. 
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w7.3 


UNION’' 


IN POETIC LICENSE 




w7,3 Whenever union is men tin tied and it is 
said that “he is/rim/ 1 it is only by way of figurative 
extension and poetic license, conformable with 
the usage of Sufis and poets, who employ 
metaphorical means to enhance their words' 
effect upon listeners' understanding, as when a 
poet says, “l am my beloved and my beloved is 
me/' which is a metaphor on the part of the poet, 
who does not mean that in fact he is him, but only 
that it is as though he were him. for his concern is 
now wholly absorbed in him. just as his concern 
was absorbed in himself, and so he expresses this 
condition as union, by way of poetic license And 
this is hosv one should interpret the words of Abu 
Yazid, ‘i sloughed off my ego as a snake sheds its 
skin, and looked, and 1 was Him." meaning that 
whoever sloughs off the desires, caprices, and 
concerns of their ego no longer has any capacity or 
concern save for Allah Most High, and when 
nothing enters a servant’s heart besides the 
Majesty and Beauty of Allah and he becomes 
wholly immersed therein, he is “as though he were 
Him/’ not that he actually is Him. There is a dif¬ 
ference between saying “as though he were him” 
and saying “he is him/ 7 though “as though he 
were him” may be expressed by saying “he is 
him,” just as poets sometimes say, “It is as though 
I were my beloved,” and at other times, “I am my 
beloved.” 

And this can occasion a misstep, for someone 
without a firm footing in rational knowledge 
might not distinguish between one sense and the 
other, and looking at his own perfection, embel¬ 
lished with the dazzling raiment of the Truth, 
think that he is Him, saying, “l am the Truth/ 1 
while he has made the mistake of the Christians 
who saw this in the person of Jesus (on whom be 
peace) and said that he was the Divinity. For that 
matter, the person errors who looks in a mirror 
reflecting a colored image and thinks it is the 
image of the mirror and the color is the color of the 
mirror, while this can never be, for the mirror is 
colorless in itself, and its nature is to reflect cob 
ored images in a way that makes those observing 
mere appearances think they are the appearance 
of the mirror itself, just as a child, when he sees 
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someone in a mirror, may think the person is actu¬ 
ally bi the mirroT. So too, the heart in itself is with¬ 
out form or configuration, and its own structure is 
merely to conform to intellectual impressions of 
figures, forms and realities, such that whatever 
enters it is as if in union with it, not that it is in 
actual fact truly united with it. When someone 
who does not know of glasses or wine sees a glass 
of wine. he may not realize the difference between 
them, and will sometimes say there is no wine, and 
sometimes that there is no glass. 

The words “1 am the Truth*' either mean the 
same as the poet s saying “I am my beloved and 
my beloved is me," or else the speaker has made 
the same mistake as the Christians in believing in 
the union of divinity and humanity. If it is true he 
actually said it. Abu Yazid’s utterance, ''Glory be 
to me. how great is my state’’ either passed his lips 
by way of quoting Allah Most High, just as, if he 
had heard and repeated. 
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“There is no god but Me, so worship Me” 
(Koran 20:14), 
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it would be interpreted as a quote—or else he was 
attesting to the fullness of the share of inner purity 
he beheld within himself, and spoke of the purity 
of his soul by saying "Glory be to me," seeing the 
greatness of his slate in relation to the state of 
most of humanity, and saying, “How great is my 
state. ’ while knowing his purity and the mag¬ 
nitude of his state were in comparison to other 
people } not the sacred purity of the Lord Most 
High or His greatness, this utterance passing his 
lips while in a state of spiritual intoxication and 
being overcome by a state, since the return to sob¬ 
riety obliges one to hold one s tongue from words 
that mislead, and while intoxicated perhaps he 
was unable to do this. If one goes beyond both 
these two interpretations to actual "union with 
God.” it is manifestly absurd, and one should not 
so esteem people’s rank that one accepts the 
absurd. One should know men by their having 
spoken the truth, not that it is the truth by certain 
men having spoken it (al-Maqsad al-asna shark 
awia' Allah al-husna {y40). 146-50). 
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w7.4 (n:) Among the disservices done to Islam by some Western scholars is 

their tireless insistence that the Sufi term wu.Mil (“to arrive’) be translated as if it 
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Allah Is Exalted Above Needing Space or Time 


w8.0 


meant ittihad (“to unify' 1 ) with the result that their translations of Sufi works are 
filled with talk of “union with God,” a rendering that has come to be traditional 
and authoritative among them, while it is a fallacious conception that the masters 
of Sufism from every age have taken pains to dissociate themselves, their method, 
and their students from. So it is perhaps fitting to conclude this section with two 
of the aphorisms of the great Shadhili master Ibn ‘Ata' Ulah. who said: 


“Your reaching Allah is your reaching the 
knowledge of Him, for other than that. Our Lord 
is too exalted for anything to be joined with Him 
or for Him to be joined with anything”; 

and said, 

“The affirmation of electhood does not 
necessitate a negation of the fact of being human. 
Election is merely like the rise of the daylight's 
sun: it appears on the horizon without being part 
of it. Sometimes He takes it from you and returns 
you to your own bounds. For daylight is not from 
you to yourself. It comes over you.” 
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(al-Hikam a!-'Ataixya wa al-munajm al-Uahiyya 
(y56), 59. 66, aphorisms 213 and 249) 
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w8.() ALLAH IS EXALTED 
ABOVE NEEDING SPACE 
OR r fIME (from a4.3) 


{j* JUj djlil w8,0 


w8.1 (Muhammad Hamid:) What is obligatory 
for a human being to know is that Allah the 
Creator, glory be to Him, is absolutely free of 
need (al-Ghani) of anything He has created, and 
free of need for the heavens or the earth. He is 
t ran seen dently beyond “being in the sky” or 
“being on earth'' in the manner that things are in 
things, created beings in created beings, or things 
in circumstances are encompassed by their cir¬ 
cumstances, for it js He who 

“There is nothing whatsoever like unto Him. 
and He is the Albhearing, the All-seeing” (Koran 
42:11), 
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and, 

“He did not give birth, nor was He bom, and 
there is none who is His equal 1 ’ (Koran 112:3-4). 

Aside from all the proofs from the Koran and 
sunny, the rational evidence is decisive that Allah 
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Most High is absolutely beyond any resemblance 
to created things, in His entity, attributes, and 
acts* The noble Koranic verse, 
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“He is Allah in the heavens and the earth; He 
knows your secrets and what you reveal, and 
knows what you are earning 5 ’ (Koran 6:3), 

means that He Most Glorious is the one who is 
rightfully worshipped in both the heavens and 
earth, who alone possesses the attribute of divin¬ 
ity in both; and the inhabitants of the heavens 
know- He is the True God, just as the inhabitants 
of the earth know it, and the former worship him 
just as the latter do (Rudud 'ala abaiil wa rasa il al- 
Shaykfi Muhammad ai-Hamid (y44), 2.20-21). 


JaJ Ai yuj 

yk j L*S ^yiJl jJT <_jL a\ ->. Jt 
J* J*] 

[Y ^ - r * /y :-ubJ^ 


w8.2 (Qurtubi:) Allah Most High says, 

'‘Do you feel secure that He who is in the 
heavens will not make the earth swallow you w hile 
it quakes?” (Koran 67:16), 

which may mean, “Do you feel secure that He 
who is the Creator of whomever is in the heavens 
will not make the earth swallow you, as He did 
Knrah?” The more exacting hold that it (n: i.e. in 
the heavens) signifies, “Do you feel secure from 
Him who is over the heavens,” just as Allah says. 
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“Journey in the earth 1 ’ (Koran 9:2), 

meaning over it; not over it by way of physical con¬ 
tact or spatialization, but by way of omnipotent 
power and control. Another position is that it 
means, “Do you feel secure from Him who is over 
( ala) the heavens,’* i.e. just as it is said, “So-and- 
so is over Iraq and the Hijaz,” meaning that he is 
the governor and commander of them. The 
hudiths on this subject are numerous, rigorously 
authenticated (sahih), and widely known, and 
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indicate the exaJiedness of Allah, being undeni¬ 
able by anyone save an atheist or obstinate 
ignoramus. Their meaning is to dignify Allah and 
exalt Him above what is base and low, to charac¬ 
terize Him by exaltedness and grandeur, not by 
being in places* particular directions, or within 
limits, for these are the qualities of physical 
bodies. The hands are only raised skyward when 
one supplicates because the sky is from whence 
divine revelation descends and rains fall, the place 
of purity and the wellspring of the purified ones of 
the angels, and that servants’ works are raised to it 
and over it are the Throne and His paradise—just 
as Allah has made the Kaaba the direction of sup¬ 
plication and the prayer. He created all places and 
has no need of them. He was without space or time 
in His beginningless eternalitv before creating 
space and time, and is now as He ever has been 
( alJami’ li ahkam al-Qur'an (yl 17), 18.216), 
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w9.0 SUFISM (from a4.7) 


w9.0 


w9.1 (Muhammad Amin Kurdi:) Sufism is a 
knowledge through which one knows the states of 
the human soul, praiseworthy or blameworthy, 
how to purify it from the blameworthy and en¬ 
noble it by acquiring the praiseworthy, and to 
journey and proceed to Allah Most High, fleeing 
unto Him. Its fruits are the heart’s development, 
knowledge of God through direct experience and 
ecstasy, salvation in the next world, triumph 
through gaining Allah's pleasure, the attainment 
of eternal happiness, and illuminating and purify¬ 
ing the heart so that noble matters disclose them¬ 
selves, extraordinary states are revealed, and one 
perceives what the insight of others is blind to 
(Tanwir at-qulub ft muamala *Allam al-Ghuyub 
(y74), 406). 
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w9.2 (Nawawi:) The way of Sufism is based on 
five principles: having godfearingness privately 
and publicly, living according to the sunna in word 
and deed, indifference to whether others accept or 
reject one, satisfaction with Allah Most High in 
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dearth and plenty f and returning to Allah in hap- 
piness or affliction. The principles of treating the 
illnesses of the soul are also five: lightening the 
stomach by diminishing one’s food and drink, tak¬ 
ing refuge in Allah Most High from the unfore¬ 
seen when it befalls, shunning situations involving 
what one fears to fall victim to, continually asking 
for Allah's forgiveness and His blessings upon the 
Prophet (Allah bless him and give him peace) 
night and day with full presence of mind., and 
keeping the company of him who guides one to 
Allah (al-Maqasid fi bay an ma yajibu ma'rifatuhu 
min al-din (y!06), 83-84, 87). 


w9.3 (Ahmad Zarruq:) Aspects of Sufism, 
defined, delineated, and explained, amount to 
nearly two thousand, all of them reducible to sin¬ 
cerity in turning to Allah Most High, something of 
which they are only facets, and Allah knows best. 
The necessary condition of sincerity of approach is 
that it be what the Truth Most High accepts, and 
by the means He accepts. Now, something lacking 
its necessary' condition cannot exist, 

“And He does not accept unbelief for His ser¬ 
vants’’ (Koran 39:7), 

so one must realize true faith (iman), 

“and if you show gratitude, He will accept it of 
you” (Koran 39:7), 

which entails applying Islam. So there is no Sufism 
except through comprehension of Sacred Law, for 
the outward rules of Allah Most High are not 
known save through it, and there is no com¬ 
prehension of Sacred Law without Sufism, for 
works are nothing without sincerity of approach, 
as expressed by the words of Imam Malik (Allah 
have mercy on him): 

“He who practices Sufism without learning 
Sacred Law corrupts his faith, while he who learns 
Sacred Law without practicing Sufism corrupts 
himself. Only he who combines the two proves 
true.” 

(Iqaz al-himam fi shark al-Hikam (y54), 5-6) 
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w9.4 (n:) As for the meaning of proving true , its sheikhs say that Sufism is not 

a fixity on a particular type of worship, but rather the attachment of the heart to 
Allah Most High, mere honesty therein demanding that whenever something is 
preferred by the standards of the Sacred Law for someone in one’s circumstances, 
one does it. This is why we find that Sufis have served Islam in a wide variety of 
capacities. Many of the scholars cited throughout the present volume, for ex¬ 
ample, also had the higher education of Sufism, among them Imam Muhammad 
Amin Ibn ‘Abidin, Sheikh al-Islam Zakariyya Ansari, Muhammad Abul 
Mawahib, Sheikh Ibrahim Bajuri, Muhammad Sa'id Burhani, ‘Abd al-Wakil 
Durubt, Imam Ghazali, Muhammad Hamid. Imam Abu Hanifa, Sheikh Muham¬ 
mad Hashimi, Imam Ibn Hajar Haytami, Ibn ‘Ajtba, Ibn ‘Ata’ Illah, Imam *Izz 
ibn l Abd al-Salam, the author of our basic text Ahmad ibn Naqib al-Misri, 
Muhammad ‘Abdullah Jurdani, Muhammad Amin Kurdi, Imam Malik, ‘Abd al- 
Ra’uf Munawi, Zayn al-Din Mallibari, Yusuf Nabahani, 4 Abd al-Ghani Nabulsi, 
Khalil Nahlawi, Imam Nawawi, ‘Abd al-Wahhab Sha‘rani, Imam Taqi al-Din 
Subki, Jalal al-Din Suyuti, Hakim Tirmidhi, and others. 

Among the Sufis who aided Islam with sword as well as pen, according to 
B.G. Martin's Muslim Brotherhoods in Nineteenth Century' Africa (yS6), are such 
men as the Naqshbandi sheikh Shamil Daghestant, who fought a prolonged war 
against the Russians in the Caucasus in the nineteenth century; Sayyid Muham¬ 
mad ‘Abdullah al-Somali, a sheikh of the Salihiyya order who led Muslims against 
the British and Italians in Somalia from 1899 to 1920; the Oadiri sheikh ‘Uthman 
ibn Fodi, who led jihad in Northern Nigeria from 1804 to 1808 to establish Islamic 
rule; the Qadiri sheikh ‘Abd al-Oadir al-Jaza’iri, who led the Algerians against 
the French from 1832 to 1847; the Darqawi faqir al-Hajj Muhammad al-Ahrash, 
who fought the French in Egypt in 1799; the Tijani sheikh al-Hajj ‘Umar Tal, who 
led Islamic jihad in Guinea, Senegal, and Mali from 1852 to 1864; and the Qadiri 
sheikh Ma’ al-‘ Aynayn al-Qalqami, who helped marshal Muslim resistance to the 
French in northern Mauritania and southern Morocco from 1905 to 1909. 

Among the Sufis whose missionary work Islamized entire regions are such 
men as the founder of the Sanusiyya order, Muhammad ‘Ah Sanusi, whose efforts 
and jihad from 1807 to 1859 consolidated Islam as the religion of peoples from the 
Libyan Dessert to sub-Saharan Africa; the Shadhili sheikh Muhammad Ma‘ruf 
and Qadiri sheikh Uways al-Barawi, whose efforts spread Islam westward and 
inland from the East African Coast; and the hundreds of anonymous Naqshbandi 
sheikhs who taught and preserved Islam among the peoples of what is now the 
southern Soviet Union and who still serve the religion there despite official pres¬ 
sure, It is plain from the example of these and similar men that the attachment of 
the heart to Allah, which is the main emphasis of Sufism, does not hinder spiritual 
works of any kind, but may rather provide a real basis for them. And Allah alone 
gives success. | 


w9.5 (‘Abd al-Wahhab Sha‘rani:) The path of 
the Sufis is built of the Koran and sunna, and is 
based upon living according to the morals of the 
prophets and purified ones. It may not be blamed 
unless it violates an explicit statement from the 
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Koran, sunna, or scholarly consensus (def; b7), 
exclusively. If it does not contravene one of these, 
the very most that one may say of it is that it is an 
understanding a Muslim man has been given, so 
let whoever wishes act upon it, and whoever does 
not refrain, this being as true of works as of under¬ 
standing, So no pretext remains for condemning it 
except one's own low opinion of others (dis: 
r2.U) ? or interpreting what they do as ostenta¬ 
tion, which is unlawful. 

Whoever carefully examines the branches of 
knowledge of the Folk of Allah Most High will 
find that none of them are beyond the pale of the 
Sacred Law. How should they lie beyond the pale 
of the Sacred Law when it is the law that connects 
the Sufis to Allah at every moment? Rather, the 
reason for the doubts of someone unfamiliar with 
die way of the Sufis that it is of the very essence of 
the Sacred Law is the fact that such a person has 
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not thoroughly mastered the knowledge of the 
law. This is why Junayd (Allah Most High have 
mercy on him) said, “This knowledge of ours is 
built of the Koran and sunna,” in reply to those of 
his time or any other who imagine that it is beyond 
the pale of the Koran and sunna. 

The Folk unanimously concur that none is fit 
to Leach in the path of Allah Mighty and Majestic 
save someone with comprehensive mastery of the 
Sacred Law, who knows its explicit and implicit 
rulings, which of them are of general applicability 
and which arc particular, which supersede others 
and which are superseded. He must also have a 
thorough grounding in Arabic, be familiar with its 
figurative modes and similes, and so forth. So 
every true Sufi is a scholar is Sacred Law, though 
the reverse is not necessarily true. 

To summarize, no one denies the states of the 
Sufis except someone ignorant of the way they 
are. Qushayri says, “No era of the Islamic period 
has had a true sheikh of this group, save that the 
Imams of the scholars of that time deferred to 
him, showed humility towards him, and visited 
him for the benefit of his spiritual grace (baraka). 
If the Folk had no superiority or election, the mat¬ 
ter would have been the other way around” (al- 
Tabaqai afkubra al-musamma hi Lawaqih al - 
anwar ft tabaqat al-akhyar (yl24), 1.4), 
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SUFI SHEIKHS 


w9.6 (Ahmad Zarruqr) The conditions of a 
sheikh to whom a disciple may entrust himself are 
five: 

(a) sound religious knowledge; 

(b) true experience of the Divine; 

(c) exalted purpose and will; 

(d) a praisew'orthy nature; 

(e) and penetrating insight. 

Someone with all five of the following is not fit to 
be a sheikh; 

(1) ignorance of the religion; 

(2) disparaging the honor of the Muslims; 

(3) involvement in what does not concern 

him; 

(4) following caprice in everything; 

(5) and showing bad character without a sec¬ 
ond thought. 
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If there is no sheikh who is a true guide (mur- 
shid, def: w9.7), or there is one, but he lacks one 
of the five conditions, then the disciple should rely 
on those of his qualities that are perfected in him, 
and deal w r ith him as a brother (A: meaning the 
sheikh and disciple advise one another) regarding 
the rest {Kitab qawanin hukm al-ishraq ila kaffa 
al-Sufiyya fi jamb ai-afaq (y 121), 119). 


THE PURPOSE OF TARING 
A SHEIKH AND A PATH 


l 




J 0 


J 1 


w9,7 (Muhammad Hashimr.) As for when the 
path is merely “for the blessing of it" and the 
sheikh lacks some of the conditions of a true 


[.. ,j( w 9.7 

^ li‘ U\, 

* fiF. > 


865 




www.islamicbulletin.com 


w r 9,8 


Notes and Appendices 


guide, or when the disciple is seeking several 
different aims from it at once* or the disciple's 
intention is contrary to the spiritual will of the 
sheikh, or the time required is unduly prolonged, 
or he is separated from his sheikh by the latter’s 
death or the exigencies of the times and has not yet 
completed his journey to Allah on the path or 
attained his goal from it—then it is obligatory for 
him to go and associate with someone who can 
complete his journey for him and convey him to 
what he seeks from the path, as it is not 
permissible for him to remain hound to the first 
sheikh his whole life if it is only to die in ignorance 
of his Lord, claiming that this is the purpose of the 
path. By no means is this the purpose. The pur¬ 
pose of the path is to reach the goal, and a path 
that does not reach it is a means without an end. 
The path was made for travel on it with the inten¬ 
tion of reaching one’s goal, not for remaining and 
residing in even if this leads to dying in ignorance 
of one’s Lord. The meaning of a true disciple is 
one who forthrightly submits himself to a living 
sheikh who is a guide (murshid) during the days of 
his journey to Allah Most High so that the sheikh 
may put him through the stages of the journey 
until he can say to him, 4 ‘Here you are, and here is 
your Lord" ( al-Hall al-sadid li ma astashkalahu al- 
murid (y46), 7). 


w9.8 (n:) Muhammad Hashimi's above words about submitting oneself to a liv¬ 

ing sheikh refer to matters within the range of the permissible or recommended, 
not what contradicts the Sacred Law or beliefs of Islam (def: vl -v2), for no true 
sheikh would ever countenance such a contravention (dis; s4.7), let alone have a 
disciple do so, a fact that furnishes the subject of the remaining articles of this sec¬ 
tion. 
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w9.9 (Tzz ibn 4 Abd ahSalam:) The Sacred Law 
is the scale upon which men arc weighed and pro¬ 
fit is distinguished from loss. He who weighs heav¬ 
ily on the scales of the Sacred Law is of the friends 
(awliya ) of Allah, among whom there is disparity 
of degree. And he who comes up short in the 
scales of the Sacred Law is of the people of ruin, 
among whom there is also disparity of degree. If 
one secs someone who can fly through the air, 
walk on water, or inform one of the unseen, but 
who contravenes the Sacred Law by committing 
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an unlawful act without an extenuating cir¬ 
cumstance that legally excuses it* or who neglects 
an obligatory act without lawful reason, one may 
know that such a person is a devil Allah has placed 
there as a temptation to the ignorant. Nor is it far¬ 
fetched that such a person should he one of the 
means by which Allah chooses to lead men astray, 
for the Antichrist will bring the dead to life and 
make the living die, all as a temptation and afflic¬ 
tion to those who would be misled {al-Imam al- 
*Izz tbn * Abd abSalam wa atharuhufi al-fiqh al- 
Isiami (y38), 1.137). 


THE STORY OF KHlDR 
AND MOSES 


w9,l() (A:) There is sometimes discussion as to whether the story of Khidr and 
Moses (Koran 18:65-82) docs not show' that exceptions to Islamic Law are pos¬ 
sible. In fact, the verses give no grounds for such an inference, for two reasons. 
The first is that the context of the story is the age of Moses, not the age of Muham¬ 
mad (Allah bless him and give him peace), whose Sacred Law is distinguished 
above that of any of the previous prophets by being final and inabrogable (dis: 
w4.2-7). The second reason is that Khidr, as the vast majority of scholars affirm, 
was himself a prophet and his actions were given to him to perform by divine reve¬ 
lation (wahy), this invalidating any comparison between Khidr $ exceptionality to 
the law r of Moses and that of any individual born in our ow n times, for there is no 
prophet bom after the time of Muhammad (Allah bless him and give him peace). 

It might be wondered why Allah Most High mentions the story of Khidr and 
Moses in the Koran at all, if the exceptionality of Khidr was restricted to the time 
of Moses. The answer is that there is much wisdom in the story, such as that some 
particular excellence not found in the superior of two things or people may well 
be found in the inferior of them, for Moses was a prophetic messenger (rasul) 
while Khidr was only a prophet (nabi); that there are secrets given to certain of 
Allah’s serv ants which not everyone in the Community (Umrna) is responsible to 
know; that one should learn wisdom wherever one can; and that no matter how 
much one knows, one should not claim to have knowledge. And Allah knows 
best. I 


SUFISM AND ORTHODOXY 


w9,ll ('Abd al-Qahir Baghdadi:) The book 
Tarikh al-Sufiyya [The history of the Sufis] by 
Abu ‘Abd al-Rahman Sulami, comprises the biog¬ 
raphies of nearly a thousand sheikhs of the Sufis, 
none of whom belonged to heretical sects and all 
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of whom were of the Sunni community, with the 
exception of only three of them: Abu Hilmati of 
Damascus, who pretended to be of the Sufis but 
actually believed in in carnation ism (hulul, def: 
'v7,l): Husuyn ibn Mansur al-Hallaj. whose case 
remains problematic, though Ibn \Ata\ Ibn 
Khafif, and Abul Oasim al-Nasrahadhi approved 
of him; and al Qannad, whom the Sufis accused of 
being a Mu'tazilite (def: w6.4) and rejected, for 
the good does not accept the wicked (Usui al-din 
(y23), 315-16). 


* 


wlO.O IN WHAT SENSE 
PHILOSOPHY IS UNLAWFUL 
(from a7,2(2)) 

w lOJ (n:) Anyone who has made a serious study of'‘philosophy ' must acknow¬ 
ledge that the term has been applied to a great many widely varying procedures 
and styles of thought throughout its long history, and that there is little substantial 
agreement among philosophers as to what philosophy is or should be. What 
Nawawi and other Islamic scholars seem to have in mind when they speak of the 
unlawful character of philosophy is not the efforts at a logical critique of the 
methodology of the sciences which have been seen particularly in this century, but 
rather cosmological theories and all-toodiuman attempts to solve ultimate ques¬ 
tions about man, God, life after death, and so forth, without the divinely revealed 
guidance of the Koran and sunna: Any opinion that contradicts a well-known 
tenet of Islamic belief that there is scholarly consensus upon (ijma\ def: b7) is 
unbelief (kufr), and is unlawful to learn or teach, except by way of explaining that 
it is unlawful. And Allah knows best. 
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wild) THE UNLAWFULNESS OF THE 
SCIENCES OF THE MATERIALISTS 
(from a7.2(5)) 


J jJill wl I X) 


wl J .1 (N:) The unlawfulness of the “sciences of the materialists” refers to the 
conviction of materialists that things in themselves or by their own nature have a 
causal influence independent of the will of Allah. To believe this is unbelief (dis: 
o8.7( 17)) that puts one beyond the pale of Islam. Muslims working in the sciences 
must remember that they arc dealing with figurative causes (asbab majaziyya), 
\ not real ones, for Allah alone is the real cause. 


868 




www.islamicbulletin.com 


The Reason for Various Positions in One School 


w]2.0 


wl2.0 THE REASON FOR 
VARIOUS POSITIONS WITHIN 
ONE SCHOOL (from bL2) 


w!2.0 


LEVELS OF SCHOLARS 


t J I *■ L<i-Lp- oIa! 7 


wl 2 1 (Salih Mu'adhdhin:) To clarify the reason 
for scholarly disagreement within one legal 
school, we may say that scholars divide each 
school into various levels, the most important of 
which (N: after the Imam) may he characterized 
as follows; 

(1) the first level, composed of those qual¬ 
ified to do ijtihad (independent legal reasoning) 
within the school, deploying it according to the 
general methodological principles established by 
their Imams, and who transmit the words of the 
Imam, such scholars being called colleagues, 
including men like Muzani: 

(2) the second level, composed of those 
qualified to do ijtihad on particular legal questions 
that were not discussed by the Imam of the school, 
including such scholars as Imam Ghazali; 

to) the third level, composed of those qual¬ 
ified to do textual exegesis, and who because of 
their comprehensive mastery of the works of the 
school, specialize in interpreting the positions of 
their Imams that require details and explanation 
to be properly understood, and in specifying the 
precise meaning of rulings which might otherwise 
be understood equivocally; including such schol¬ 
ars as the Imam of the Two Sanctuaries, Juwayni: 

(4) and the fourth level, which is composed 
of those qualified to weigh various scholarly posi¬ 
tions and judge which is the soundest, evaluating 
their Imams’ positions in terms of the reliability of 
the narrators of the channels of transmission of 
the opinion from the Imam, or in terms of the 
understanding shown in treating particular legal 
questions; and who may then say which is the 
stronger or more suitable position; this level 
including such men as the Two Sheikhs, Rafi’i and 
Nawawi, 
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It is apparent from the foregoing that schol¬ 
arly differences may occur at each of the levels: in 
the deductions of the colleagues and their ijtihad 
within the general methodological principles of 
the school, in judging one position of the Imam of 
the school to be sounder than another of his posi¬ 
tions, or in judging one position’s channel of trans¬ 
mission to be sounder than another’s: all of which 
take place according to the evidence available to 
the particular scholar and his understanding of the 
Imam’s words {'Umdat al-salik (>90), 18). 
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IT IS OBLIGATORY TO JUDGE ACCORDING 
TO THE STRONGEST POSITION IN A SCHOOL 




1 k_-ft i 1 


wl2.2 (Zayn al-Din Mallibari:) Al- 4 Iraqi and Ibn 
Salah have recorded scholarly consensus (def: h7) 
that it is not permissible to judge by other than the 
strongest legal position in a school, as Subki has 
explicitly stated at length in several places in his 
Fatawi, considering it to be “judging by other than 
what Allah has revealed,’" since Allah Most High 
has made it obligatory for mujtahids (def: 
o22.1(d)) to adopt the position for w hich the evi¬ 
dence is strongest, and has made it obligatory for 
non-mujtahids to follow the ijtihad of mujtahids in 
all works that are personally obligatory (dis: 
b2.1). 
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THE STRONGEST POSITION 
IN THE SHAFM SCHOOL 
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wl2.3 Jalal Bulqini relates from his father (A: 
Siraj al-Din) that “the soundest position in the [A: 
Shafri] school for court rulings and formal legal 
opinions (lalwa) [n: in order of which must be 
accepted first when available] is what Nawawi and 
Rafih agree upon; then Nawawvs position; then 
RafiTs; then what has been judged strongest by 
the majority of scholars; then by the most know¬ 
ledgeable; then by the most godfearing.” Our 
sheikh (A: Ibn Ha jar Haytami) states that this is 
what has been agreed upon by the most exacting 
of the later scholars, and is the position our 
sheikhs have enjoined us to rely on (Kdab fath al- 
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Mu'in bi shark Qurra al-‘ayn bi muhimmat al-din 
(y85), 348), 


[TIA 




wl3.0 SLAVERY IN ISLAM 
(from c3.4) (see also k32) 


wl3.0 


wl3.1 (Titus Burckhardt:) Slavery within Islamic culture is not to be contused 
with Roman slavery or with the American variety of the nineteenth century: in 
Islam the slave was never a mere “thing/' If his master treated him badly, he 
could appeal to a judge and procure his freedom. His dignity as a Muslim was 
inviolable. Originally the status of slave was simply the outcome of having been 
taken as a prisoner of war. A captive who could not buy his own freedom by 
means of ransom remained in the possession of the captor until he had earned his 
freedom by work or until he was granted liberty by his master (Moorish Culture 
in Spain (y32), 30). 


* 


wU.O FOLLOWING ANOTHER IMAM 
IN LEGAL RULINGS (from c6.4, end) 


4*oUl jJr jJi Wll.O 


wl4.1 (Ibn Ha jar Haytami:) There are a number 
of states one may have in following the legal posi¬ 
tion of an Imam other than one's own, among 
them: 

(1) to believe that the other Imam’s position 
on the particular question is stronger, in which 
case it is permissible to follow him in deference to 
w r hat one believes to be the sounder position; 

(2) to believe that the position of one's own 
Imam is stronger, or not to know which Imam has 
the stronger position on the question, in both of 
which cases it is permissible to follow the position 
of the other Imam whether or not one thereby 
intends to take the way that is religiously more 
precautionary (dis: c6.5). in which case it is not 
offensive, though if it is a mere stratagem that is 
not intended as such (N: i.e. not intended as being 
religiously more precautionary) it is offensive: 
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(3) to intend by following the other Imam to 
take a dispensation when there is a need for it (N: 
such as a Shafi’i circumambulating the Kaaba at a 
crowded hajj (dis: 16(b)) who follows the posi¬ 
tion of Abu Hanifa that touching a woman does 
not nullify one’s ablution), in which case it is per¬ 
missible to follow the other Imam, unless one 
believes both that the position of one’s own Imam 
is stronger, and that it is obligatory’ to follow the 
more knowledgeable of the tw ? o; 

(4) to intend merely following the easier way 
of taking a dispensation when (N: neither (2) nor 
(3) above is the case, and) one does not believe 
that it is the stronger position, in which case fol¬ 
lowing it is not permissible, as Subki says, “be¬ 
cause one is then merely pursuing one's own cap¬ 
rice, and it is not for the sake of religion 7 ’; 

(5) to do this frequently, so as to become one 
of those who seek out dispensations (dis: c6.4), 
taking the easiest ruling from every school, which 
is also forbidden, as it connotes a dissolution of 
the limits of legal responsibility; 

(6) to assemble by such a procedure a single 
composite act that is unacceptable by the consen¬ 
sus of scholars (def: b7), which is impermissible, 
such as when a $hafi*i follows Imam Malik in con¬ 
sidering dogs to be physically pure, but only w'ipes 
part of his head when performing ablution 
(wudu),for in such a case his prayer is not consid¬ 
ered valid by Malik, because he has not wiped his 
whole head, nor yet by Shafi'i, because of the 
physical impurity of dogs (N: though it is unobjec¬ 
tionable to piece together such a composite act by 
way of following the scholarly evidences support¬ 
ing each part, if one is qualified to appreciate them 
(def: o22,1(d)). since then one has become a muj- 
tahid on the question); 
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(7) or to follow onc\s original Imam in doing 
an act whose consequences are still in effect when 
one subsequently intends to follow' another Imam, 
despite the continued existence of the first act s 
consequences; such as a Hanafi who, by right of 
being a neighbor, acquires a piece of land by 
preempting a neighbor’s sale of it to another 
(shufa, def: k21) (N; since one of the purposes 
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that permit preemption in the Ha naff school is to 
prevent property adjacent to one's own from 
being acquired by an objectionable neighbor (n: 
though the Shaft'] school does not allow preemp¬ 
tion for such a reason (dis: k21.0(N:)))>—but 
when a second neighbor for the same reason 
preempts the Hanafi's taking possession of the 
land, the Hanafi refuses to allow the second 
preemption on the pretext that he now follows the 
Shati i school on the question, which is not per¬ 
missible because it confirms that he is mistaken, 
either by following the first opinion or hv follow¬ 
ing the second, while he is but a single responsible 
individual, 

{al-Faiawa al-hadithiyya (y48), 113-14) 


* 


wl5.0 METRIC EQUIVALENTS OF 
ISLAMIC WEIGHTS AND 
MEASURES (from el.ll) 


w15.1 (n:) The metric equivalents of the Islamic weights and measures men¬ 
tioned in the present work are as follows: 

I mithqal = 4.235 grams 
1 dinar — l tnuhqal «*= 4.235 grams 
1 dirham = 2.9645 grams 
1 ritl = 381J5 grams 
1 mudd — 0.51 liters 
1 sa* — 2.03 liters 
5 awsuq — 609.84 kilograms 
QuUaiayn = 216 liters 
1 dhira‘ =■ 48 centimeters 

The distance permitting shortening prayers = 81 km./50 mi. 


HOW THE EQUIVALENTS WERE ARRIVED AT 


wl5.2 The weight of the classic Islamic gold dinar, one mithqal , is the basis for 
virtually all the other weights and measures mentioned above. The present vol¬ 
ume's estimate of this all-important criterion is based on numismatic studies of 
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ancient glass disc mithqal- weights, most of them dating back to a.h. I 64/a. d, 780, 
which were originally produced as the standard lo gauge the weight of the Islamic 
dinar, the difference in the weight of all such discs discovered up to the present 
time not exceeding a third of a milligram. Particularly impressive for accuracy is 
a study by P. Casanova, who conducted weight tests of several hundred intact 
specimens of such glass discs, each 18 mithqal s, and found them to weigh 76,23 
grams, from which one may infer a mithqal value of 4.235 grams, a result that is 
especially reliable because it is not possible for the error factor therein to exceed 
1/18 per mithqal (al-Makayil wa al-awzan at-Islamiyya (v50), 9-10). This study 
furnished the estimate used by the present volume. 

The weight of the dirham is 7/10 of the weight of the mithqal (Mughru al- 
muhtaj ila ma'rifa ma'ani alfaz al-Minhaj (> 73), l ,389), or 2.9645 grams. 

The weight of the rid has been estimated by Nawawi as 128 and 4/7 dirhams 
(Fayd al-llah al-Malik (y27) : 1,15), equalling 128.5714285 dirhams, or 381.15 
grams. 

The mudd is a volume measure that in the Arabic of c5.25 is estimated in 
terms of a weight, 1 1/3 rid, the weight of water being understood to furnish the 
basis for conversion to volume, just as it is at cl A 1, where qullatayn is defined in 
terms of both. One and onc-third rid is 508.1999 grams, giving us a mudd of 
0.5081999 liters, rounded off to 0.51 liters in the translation. 

The $a‘is5 1/3 n7/s(di$; Ar. e5.25) or four mudds, equalling 2,0327996 liters, 
rounded off to 2.03 liters in the translation. 

Five awsuq amounts to 1600 rids (dis: Ar. h 3,4), considered as a weight (Fayd 
al'Ilah al-Malik (y27), 1,24S). equalling 609.84 kilograms, 

I Qullatayn is estimated at el. 11 as about 500 rids (190.575 liters), or I 1/4 
dhira', (lit. cubit , meaning the Shafhi dhira\ for otherwise the term has been 
applied to a wide variety of measures) in height, width, and length, from which 
one may infer that the dhira' is 46.03 centimeters. The translator found both these 
metric equivalents satisfactory, but in deference to the ijtihad of Sheikh Muham¬ 
mad Amin Kurdi ill Tatmir al-qulub fi mu'amala Allam ul-Ghuyub (>74), 172, 
and Sheikh Ridwan al-'Adal Baybars in Kitab rawda at-muhtaj in li ma'rifa 
qawa'id al-din (y29), 186, who both estimate the dhira' at 48 centimeters, the lat¬ 
ter figure has been adopted, and it yields an estimated qullatayn volume of 216 li¬ 
ters (a cube of 60 centimeters on each side) which may be considered religiously 
more precautionary than the above qullatayn estimate, since the greater estimate 
fulfills the legal requirements of the lesser estimate, though not vice versa. 

Adopting a dhira' estimate of 48 centimeters rather than 46.03 centimeters 
yields a distance permitting shortening prayers (masala al-qasr) of 80.640 
kilometers (Tanwir al-qulub fi mitamalu Allam al-Ghuyub (\74), 172), rather 
than the 77.3304 kilometers inferable from the lesser estimate; and the greater 
estimate has been preferred here as well, since it enters into a great many rulings 
and is religiously more precautionary in the sense explained above. It has been 
rounded off in the translation to 81 km./ 50 mi. 


* 
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wl6.0 PROPER MANNERS 
TOWARDS THE HOLY 
KORAN (from c8.1,cnd) 


wl(i.l (Ourtubi:) It is of the inviolability of the 
Koran: 

(1) not to touch it except in a state of ritual 
purity <dis: wl6.2), and to recite it when in a state 
of ritual purity; 

(2) to brush one’s teeth with a toothstiek 
(def: e3). remove food particles from between 
them, and freshen one’s mouth before reciting, 
since it is the way through which the Koran passes: 

(3) to sit up straight if not in prayer, and not 
lean back; 

(4) to dress for reciting it as if intending to 
visit a prince, for the reciter is engaged in intimate 
discourse; 

(5) to face the direction of prayer (qibla) to 
recite; 

(6) to rinse the mouth out w ? ith water if one 
expectorates mucus or phlegm; 

(7) to stop reciting when one yawns, for 
w hen reciting, one is addressing one’s Lord in inti¬ 
mate conversation, while yawning is from the 
Devil; 

(8) w hen beginning to recite, to take refuge 
in Allah from the accursed Devil (def; w 1.15) and 
say the Basmala (wl .6). whether one has begun at 
the first of the sura or some other part one has 
reached; 

(9) once one has begun, not to interrupt 
one's recital from moment to moment with human 
words, unless absolutely necessary; 
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(10) to be alone when reciting it, so that no 
one interrupts one, forcing one to mix the words 
of the Koran with replying, for this nullifies the 
effectiveness of having taken refuge in Allah from 
the Devil at the beginning; 
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(11) to route it leisurely and without haste, 

Jr-jO •*>' ^ ^ 

distinctly pronouncing each letter; 


(12) to use one’s mind and understanding in 

4--j J ul 4_v» j9- .vy 

< ■ r | I * r 

order to comprehend what is being said to one; 

■—il* it j*- 

(13) to pause at verses that promise Allah’s 

' “Lii sj* dL*j JU; Ji 

favor, to long for Allah Most High and ask of His 

dJL op 

bounty; and at verses that warn of His punish- 

wii« jS j>> /yj u i* 

me nt to ask Him to save one from ii; 

- VL* ^ J*J «■ 

(14) to pause at the accounts of bygone 


peoples and individuals to heed and benefit from 

% JsuAJL j j-t *\ jV 1 

their example; 

. J* lJj>- op 

JA A/ il AO j>- 

(15) to find out the meanings of the Koran’s 
unusual lexical usages; 

-HAa k ^ j j 

i J>- <ii wLJ^ 

( 1 ft) to give each letter its due so as to clearly 


and fully pronounce every word, for each letter 

U^*! j* i.»L * 11 

counts as ten good deeds; 

. -y |V w v iwJdL 

(17) w henever one finishes reciting, to attest 

J* ’il dy bl kaj>- 

La [( : • 1 ^'.rV bj~* 

to the veracity of one's Lord, and that His mes- 

senger (Allah bless him and give him peace) has 


delivered his message, and to testify to this, say- 


f" r * ■ J~ s m / >m J 

ing: “Our Lord, You have spoken the truth, Your 

J* UjJ. 'ip J 

messengers have delivered their tidings, and wc 

jU UU Ul j*- ^531 

. a jJ* jl j\i UJ <S- 

are witnesses to this. O Allah, make us of those 

w ho bear witness to the truth and who act with jus- 

tice"; after which one supplicates Allah with 

bj J J* k^Aj>- jaj 

prayers; 

(18) not to select certain verses from each 
sura to recite, but rather recite the whole sura; 

(19) if one puts the Koran down, not to leave 
it open; 

(20) not to place other books upon the 
Koran, which should always be higher than all 
other books (N: though the books of each shelf of 
a bookcase, for example, are considered sepa¬ 
rately in this), whether they are books of Sacred 
Knowledge or something else; 

(21) to place the Koran on one's lap when 
reading, or on something in front of one. not on 
the floor; 

***** X> Jr! J* 

v ■* 

_ i 


876 




www.islamicbulletin.com 


Proper Manners Towards the Holy Koran 


wl6.1 


(22) not to wipe it from a slate with spittle, 
but rather wash it off with water; and if one washes 
it off with water, to avoid putting the water where 
there arc unclean substances (najasa) or where 
people walk. Such water has its own inviolability, 
and there were those of the early Muslims before 
us who used water that washed away Koran to 
effect cures; 

(23) not to use sheets upon which it has been 
written as bookcovers. which is extremely rude, 
but rather to erase the Koran from them with 
water; 

(24) not to let a day go by without looking at 
least once at the pages of the Koran; 

(25) to give one's eyes their share of looking 
at it. for the eyes lead to the soul (nafs), whereas 
there is a veil betw-eenthe breast (N: i.e. the place 
where it is remembered) and the soul, and the 
Koran is in the breast. When one recites it from 
memory, only one's ears hear and convey it to the 
soul; while if one is looking at the words, both eye 
and ear participate in the performance, discharg¬ 
ing it more completely* and the eyes as well as the 
cars are given their due; 

(26) not to trivially quote the Koran at the 
occurrence of everyday events, as by saying, for 
example, when someone comes, 

11 You have come hither according to a 
decree, O Moses” (Koran 20:40), 

or. 


“Fat and drink heartily for what you have 
done aforetimes, in days gone by” (Koran 69:24), 

when food is brought out, and so forth; 

(27) not to recite it to song tunes like those of 
the corrupt, or with the tremulous tones of Chris¬ 
tians or the plaintive ness of monkery, all of which 
is misguidance; 

(28) when writing the Koran to do so in a 
clear, elegant hand; 
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(29) not to recite it aloud over another’s 
reciting of it, so as to spoil it for him and make him 
resent what he hears* making it as if it were some 
kind of competition; 

(30) not to recite it in ma rkctplaces, places of 
clamor and frivolity, or where fools gather: 

(31) not to use the Koran as pillow, or lean 
upon it; 

(32) not to toss it when one wants to hand it 
to another; 

(33) not to miniaturize the Koran, mix into it 
what is not of it, or mingle this-worldly adornment 
with it by embellishing or writing it with gold; 

(34) not to write it on the ground or on walls, 
as is done in some new mosques; 

(35) not to write an amulet (def: w!7) with it 
and enter the lavatory, unless it is encased in 
leather, silver, or other, for then it is as if kept in 
the heart: 

(36) if one writes it (N: with saffron, for 
example on the inside of a dish) and then (N: dis¬ 
solves the writing into water and) drinks it (N; for 
a cure or other purpose), one should say the Bas- 
mala (def: wl .6) at every breath and make a noble 
and worthy intention, for Allah only gives to one 
according to one’s intention; 

(37) and if one finishes reciting the entire 
Koran, to begin it anew, that it may not resemble 
something that has been abandoned, 

{ai-JamV li ahkam al-Qur’an (y 117), 1,27-31) 
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wl6.2 (Imam Baghawi:) ‘Abdullah ibn Abu 
Bakr ibn Muhammad ibn ’Amr ibn Hazm 
reported that the letter that the Prophet (Allah 
bless him and give him peace) wrote (N: i.e. dic¬ 
tated and had sent) to ‘Amr ibn Hazm contained 
the injunction that 


O^f - ](AA wl6 - 2 

y y. r^. y} y. ^ 

aII 1 J j i^S jJ^ j 1 y 

: rA y 
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u none may touch the Koran but someone in a 
slate of ritual purity.’’ 
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(Shu'ayb Arna'ut:) This is a rigorously 
authenticated (sahih) hadith. and was related in 
al-Muwatta* (y82), 1.199, in the section on the 
Koran, the chapter of 'The Demand to Perform 
Ablution for Whoever Touches the Koran." Abu 
‘Umar states. “There is no disagreement reported 
from Malik that this hadith is mursal (def: 
o22.1(d(ll(4)))|, though it has also been related 
through a good channel with a contiguous series of 
transmitters (musnad) from the Prophet (Allah 
bless him and give him peace), the letter itself 
being well known to specialists in the field of 
prophetic biography and so famous among schol¬ 
ars that its renown suffices it from the need for a 
pedigree [dis: w48T].” The hadith has various 
other channels of transmission and corroboratory 
evidences that strengthen it and raise U to the 
degree of rigorously authenticated (sahih). See 
them in Nosh al-raya (y 135), 1.196-99 (Shark at - 
sunm (y22) T 2.47^48). 


(>—*) (: j— 

\ /\ t, , TW> 

M ■» '* ^ j ■ 4|ll 

J* V : j _^_ri Jtf k _iJk 

j •. Ijl* JL -^ >^liu 

* 

jjri' " * 1 'tiTk jfi 1 

>—ij j*-* kj-Jl Ji*l A ' £ 



d J * jLJw -^\ 

^ l^Aij ' *3 

y> J*] HI- Hi/' iiiijJt 

.[1A„ 1Y ,/t : i-Ji ^ 


* 


wl7.0 PROTECTIVE OR HEALING 
WORDS (RUOYA) AND 
AMULETS (from e8.2) 


^ji\ j\j^ w!7.0 


wl7J (Mansur ‘AliNasif:) Protective or healing 
words arc permitted by Sacred Law and are called 
for when there is need for them, provided three 
conditions are met: 

(a) that they consist of the word of Allah 
Most High. His names, or His attributes (n: the 
hadiths prohibiting amulets being interpreted as 
referring to the beads and so forth that were used 
in the pre-Islamic period of ignorance (dis: 
wl7.3j): 


(: ■—j j — .- 1 ^ ' ^ — wl 7.1 
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(b) that they be in Arabic; 


(c) and that the user not believe the words 
have any effect in themselves (n: which is unbe¬ 
lief, as at 08 .7(17)), but are rather empowered to 
do so by Allah Most High. 
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Amulets Lire like protective or healing words 
(riiqya - ) in the need for these conditions. And 
Allah knows best (al-Taj al-jami' h al-usul }i 
ahadirh al-Rasul (vlW), 3.219). 


y> j 2 J] ,Jj.} IJl* y 
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wl7.2 (Nawawi;) One may adduce as evidence 
for their permissibility the hadith of 'Ami ibn 
Shu'ayb, from his father, from his grand father, 
that the Messenger of Allah (Allah bless him and 
give him peace) used to teach them for fearful situ¬ 
ations the words, 

"f seek refuge in Allah’s perfect words from 
His wrath, the evil of His servants, the whispered 
insinuations of devils, and lest they come to me/* 

’Abdullah ibn Amr used to teach these 
words to those of his sons who had reached the age 
of reason, and used to write them and hang them 
upon t hose who had not ( al- Majrnu' (y ] 08)>2.71). 
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wl7.3 (Ibn Hajar Haytami:) A group of ten rid¬ 
ers came to the Prophet (Allah bless him and give 
him peace), who had nine of them swear a cove¬ 
nant with him, but would not let the tenth do so. 
They asked. “What is the matter with him?” and 
the Prophet (Allah bless him and give him peace) 
replied that there was an amulet on his upper arm, 
so the man cut it off, and the Prophet let him swear 
his covenant, after which the Prophet (Allah bless 
him and give him peace) said. 

Whoever hangs one has ascribed associates 
(shirk ) lo Allah.” 

It is obligatory to interpret the above as refer¬ 
ring to what they used to do of hanging a bead on 
themselves and calling it an “amulet” (tamima). 
and the like, believing it would protect them from 
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calamities. Without a doubt, to believe this is 
ignorance and misguidance, and one of the worst 
enormities, since if it is not associating others with 
Allah (shirk), it leads to it, for nothing can benefit 
or harm one, prevent or turn aside, except for 
Allah Most High ( al-Zawajir ‘an iqtiraj al-kaba ir 
(y49), LI66), 
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w 18,0 MAKING UP MISSED 

*-1—wJ8.0 

PRAYERS IS 

iilUl oliUJl 

OBLIGATORY (from fLI) 


wlS.'l (n:) This section discusses the view of some contemporary Muslims that 
someone who purposely misses one or more prescribed prayers need not make 
them up, which some say is because whoever intentionally neglects an obligatory 
prayer thereby becomes an unbeliever (kafir), and unbelievers are not obliged to 
pray. Besides being a weak position that contravenes all four schools of jurispru¬ 
dence, those who miss prayers and neglecr to make them up because of adopting 
this view will meet their Lord without having performed the first thing they shall 
be asked about on the Day of Judgement, their obligatory prayers. The following 
discussion, in explaining why the overwhelming majority of Islamic scholars hold 
that making up missed prescribed prayers is obligatory, centers on two points: 

(1) that a Muslim who misses a prayer out of unconcern cannot by that fact 
alone be considered an unbeliever; 

(2) and that the view that a prayer purposely missed cannot be made up is 

incorrect. I 


A MUSLIM WHO NEGLECTS A PRAYER 
DOFS NOT THEREBY BECOME 
AN UNBELIEVER 

w 18.2 (N:) The Hanatis, Malikis, and Shaft k is all 
hold that someone who misses the prayer out of 
laziness is a Muslim, and that missing the prayer 
does not entail his being an unbeliever. Naw r awi 
says, “This is what the vast majority of early and 
later scholars have held’’ (, al-Majmu* (y1(J8), 
3.16). As for the Hanbalis. they have two views, 
the first being that such a person becomes an 
unbeliever and is dealt with as a renegade from 
Islam (def: o8.2), while the second view is that he 
does not become an unbeliever, and this is what 
Ibn Qudama, in al-Mughni (y63). 2,329, has 
declared to be the soundest position. The opinion 
that such a person becomes an unbeliever has 
been ascribed to * Ali ibn Abi Talib ( Allah ennoble 
his countenance), ibn al-Mubarak, Ishaq ibn 
Rahawayh, and some ShafEis. 

THE EVIDENCE THAT SOMEONE 
WHO NEGLECTS THE PRAYER IS 
AN UNBELIEVER 
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w 18.3 Those who hold that whoever misses a 
prayer becomes an unbeliever adduce the follow¬ 
ing evidence: 

(1) The hadith of Jabir (Allah be well 
pleased with him) that he heard the Messenger of 
Allah (Allah bless him and give him peace) say, 

14 Between a man between polytheism and 
unbelief is the nonperformance of the prayer/’ 

which was related by Muslim. 
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(2) The hadith of Burayda (Allah be well 
pleased with him) that the Prophet (Allah bless 
him and give him peace) said, 

“The covenant between us and them consists 
of the prayer: whoever leaves it has disbelieved/’ 

a hadith related by Tirmidhi and Nasa'i, the 
former saying that it was w ? ell authenticated 
(hasan). 


(3) The words of ‘Abdullah ibn Shaqiq 
'Uqayli, one of those (tabi‘i) who met and studied 
under some of the Companions, and someone 
whose eminence is agreed upon. 
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“The Companions of Muhammad (Allah 
bless him and give him peace) did not view the 
nonperformance of anything as unbelief besides 
the prayer/’ 

which was related by Tirmidhi in the Book of 
Faith with a rigorously authenticated (sahih) 
channel of transmission. 


(4) And the Prophet’s saying (Allah bless 
him and give him peace): 

"The first thing you lose from your religion is 
keeping trusts, and the last thing you lose is the 
prayer/’ 

Imam Ahmad commenting that nothing remains 
of whatever the last has gone. 
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THE EVIDENCE IHAT SOMEONE 
WHO NEGLECTS THE PRAYER 
NOT AN UNBELIEVER 


wl8.4 Those who hold that whoever neglects a 
prayer does not thereby become an unbeliever 
adduce the following evidence: 

(1) The hadith of ‘Ubada ibn Samit (Allah be 
well pleased with him) that he heard the Prophet 
(Allah bless him and give him peace) say: 

“Allah has made five prayers obligatory: 
whoever performs their ablution well and prays 
them in their time, completing the bowing, the 
humility, and the awe that is due in them, has 
entered a solemn pact with Allah to forgive him. 
And whoever docs not, has no pact with Allah: 
should He want, He will forgive him, and should 
He want. He will torment him,'" 

which is a rigorously authenticated (sahih) hadith 
related by Abu Dawud and others through mul¬ 
tiple authentic channels of transmission. The evi¬ 
dence of the hadith is that the case of someone 
who does not pray is up to Allah’s considered 
choice, meaning that Allah could choose not to 
torment him, while it is necessarily established 
that unbelievers will be tormented and enter hell 
(n: necessarily established in that the words of the 
Koran will necessarily be realized against them, 
just as Allah has stated (dis: w55.3(2))>—a consid¬ 
eration which with the above hadith indicates that 
someone who neglects to pray is not an unbe¬ 
liever. 

(2) The words of the Prophet (Allah bless 
him and give him peace), 

“Whoever dies knowing that there is no god 
but Allah shall enter paradise,” 

a hadith related by Muslim that in its generality 
implies that someone who does not perform the 
prayer but believes that there is no god but Allah, 
will enter paradise, whereas if he were an unbe¬ 
liever, he would not enter it There are many simi¬ 
lar badiths that imply this in their generality. 
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(3) That Muslims from earliest times to the 


present have considered the Muslim who misses 

|J^ *1 f J iV-oll J 

the prayer to he entitled to inherit by way of estate 
division and he inherited from. If in their view he 

• ^ Yj '-d i j lyt* 

were an unbeliever, he would not inherit or be 

iljU J _ c- Jl* j’u&l -t 

inherited from (dis: L5.2). 

y 1 y\£ jtS' 

* 


(4) And the consensus of Muslims that the 


body of someone who neglects the prayer must be 
washed and prayed over. Were he an unbeliever 
in their view, they would not wash, shroud, or 
pray over him. 


A DISCUSSION or Tiir. EVIDENCE 


w !8 5 Scholars reply as follows to the hadiths 

. .1 wl8.5 

adduced by those who claim that whoever misses 

* J&> J-la y L^J ^Jl 

the prayer is an unbeliever: 

(I) The point of the hadiths is to emphasize 

jl.l 

the enormity of the crime of whoever misses the 

M jLiSIL, ^_L-J i'y —Jt iljL- J* 

prayer and to liken him to unbelievers, not that it 

! 

is actual unbelief. Other hadiths make their point 

i; J 4—J (4 -L-aJI 

in this way, such as the words of the Prophet 

J 1 ' ■ 
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(Allah bless him and give him peace), 

i4 Reviling a Muslim is corruption and fighting 
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him is unbelief/' 
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and similar ones. 
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(2) Their meaning is that the person who 

'll '' '< yj U [L*L\2Tj 

misses the prayer is like unbelievers in certain 

l-j] Y *■j 4^ Y 11 

respects, such as that he is obligatorily executed 

IEa jl -1 _ 

(dis: fl.4). Scholars have had recourse to this 

. SjLd*jt ji J 

interpretation in order to reach an accord between 


these texts of the Sacred Law and its basic prin¬ 
ciples, since a Muslim, of course, mav not be 

jV y^S s^UoJl Ajkj-X 

judged an unbeliever unless there is absolute cer- 

iLLS •**_) Uj U aEj i1 

tainty of it, or be considered an unbeliever for 
something without unquestionable evidence that 
his act, statement, or belief is in fact unbelief 
(kufr). It thus appears that the strongest position 
is that someone who misses the prayer out of neg¬ 
lect is not an unbeliever, for besides the texts that 
imply his unbelief, others imply the contrary, and 
the former can bear an alternate interpretation. 

. JjjdU 
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MAKING UP MISSED PRAYERS 




w18.6 As tp whether it is obligatory to make up 
prayers missed without an excuse, this is a ques¬ 
tion raised nowadays by some students of jurispru¬ 
dence, in an era when deliberate nonperformance 
of obligatory prayer and fasting has become fre¬ 
quent. They believe that the position well known 
to both scholars and ordinary people that it js 
obligatory to make up missed prayers and fast- 
days might be a deterrent from repentance, and 
they look to eliminate it by adopting the opinions 
of certain scholars, advancing the position of I bn 
Hazm, Ibn Taymiya, and others, while what is 
obligatory is to defer to the Koran and sunna for 
the final decision. as the Prophet (Allah bless him 
and give him peace) has said, 

“None of you believes until bis inclinations 
conform to what I have brought/* 

and it is obligatory to know what the evidence 
bears out, since one should, as has been said, 
“know men by their having spoken the truth, not 
that it is the truth by certain men having spoken 
it/* So we will expound the question with its evi¬ 
dence, and then see what the evidence shows. 
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wl8.7 The vast majority of scholars, including 
those of the four main schools of jurisprudence, 
have concluded that it is obligatory to make up 
deliberately missed prayers and fast-days, and 
have even reported scholarly consensus (def: b7) 
on the obligatory character of making them up. as 
is mentioned in (n; the Hanbali) al-Mughni{ y63), 
2.332; (n: the Hanafi) Shark al^inaya ala al - 
tiidaya (y21), 1.485; and in (n: the Shafi‘i) al - 
Majmu (yl08), 3.71; while Ibn Hazm, Ibn 
Taymiya, and Ibn at-Qayyim conclude that some¬ 
one who deliberately does not perform the prayer 
until its time is finished can never make it up, but 
should do as much good and perform as many 
supererogatory prayers as possible in order to tip 
the balance in his favor on the Day of Judgement, 
and repent and ask forgiveness of Allah Mighty 
and Majestic. 
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THE EVIDENCE THAT SOMEONE WHO 
MISSES A PRAYER MUST MAKE IT UP 


w!8.8 The scholarly majority adduce the follow¬ 
ing evidence: 

(1) Ilie words of the Prophet (Allah bless 
him and give him peace), 


“When any of you sleeps through the prayer 
or forgets it, then let him pray it when he remem¬ 
bers, for Allah Mighty and Majestic says, 

" ‘Perform the prayer for My remembrance’ 
(Koran 20:14)/' 

a hadith related by Muslim. The evidence therein 
is that despite sleep and forgetfulness being lawful 
excuses, the obligation to perform the prayer is 
not eliminated by its time having passed, and the 
person who has slept or forgotten is required to 
make it up. So the prayer of someone who has 
missed it without excuse a fortiori remains still 
obligatory for him to pray, and is a fortiori man¬ 
datory to make up. The hadith moreover shows 
that obligatory acts of worship, just as they may 
initially occur at their specific time, may also val¬ 
idly occur after this time. The delay being a sin is 
a separate issue: if one excusably delays the 
prayer, there is no sin, while if one delays it with¬ 
out excuse, the sin occurs—but the hadith shows 
that a prayer’s relationship to its specific time is 
not an intrinsic relationship entailed by its very 
nature, such that an obligatory prayer cannot be 
called an obligatory prayer unless it occurs within 
its proper time. Rather, it may occur after its time 
and still be termed an obligatory prayer. 

(2) The words of the Prophet (Allah bless 
him and give him peace), 

“A debt to Allah has better right to be ful¬ 
filled,” 

a hadith related by Bukhari and Muslim. The 
hadith’s comext is that of making up another per¬ 
son's hajj (dis: jl .9), and the Prophet (Allah bless 
him and give him peace) likened the missed wor- 
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ship to a debt, similar hadiths existing about fast¬ 
ing, proving that acts of worship, when missed, 
regardless of the reason, become a debt that must 
be repaid just as other debts are, and with even 
better right. We say ‘‘regardless of the reason” 
because the Prophet (Allah bless him and give him 
peace) did not ask the questioner about the reason 
for its having been missed. And if this is estab¬ 
lished in relation to making up the worship of 
another, it holds with still better right for making 
up one's own missed acts of worship. 

(3) It is rigorously authenticated that the 
Prophet (Allah bless him and give him peace) was 
prevented from performing the midafternoon 
prayer (*asr) until the sun had set because of fight¬ 
ing unbelievers at the Battle of the Confederates, 
when the prayer of peril (def: fl6) had not yet 
been legislated, and he said. 

“May Allah fill their graves and houses with 
fire, as they have occupied us from performing the 
midmost prayer until the sun set,” 

a hadith related by Bukhari and Muslim. The evi¬ 
dence therein is that missing the prayer was 
excused here, whether because of forgetfulness or 
absentmindedness in view of the fighting, or 
because delaying the prayer was permissible 
under such circumstances before the prayer of 
peril had been legislated—but in either case it 
shows that a prayer may be validly performed 
after its time has finished. 

(4) The words of the Prophet (Allah bless 
him and give him peace). 

“Someone fasting who unintentionally vom¬ 
its is not obliged to make up his fast, but whoever 
causes himself to vomit must make it up/’ 

the evidence therein being that it mentions two 
situations in which the fast is broken, the first 
being when it is excusably broken, namely, by 
someone overcome by vomiting, which does not 
legally vitiate his fast and which he is therefore not 
obliged to make up; and the second being when it 
is inexcusably broken, where, by consensus of all 
scholars, the person has committed a sin by break- 
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ing it and the very words of the hadith oblige him 
to make it up. And this is the significant point, that 
the Prophet (Allah bless him and give him peace) 
declared it obligatory for whoever breaks the fast 
without excuse to make it up, which proves that an 
act of worship missed without excuse is obligatory 
to make up afterwards, even if the person who 
delays it past its time has committed a sin by 
doing so. 
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REPLIES TO THE OBJECTIONS OF IBX HAZM 
CONCERNING THE VALIDITY OF MAKING 
UP MISSED PRAYERS 
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wl8.9 lbn Hazm and those who agree with him 
adduce the following evidence: 

(1) The word of Allah Most High. 

“Woe to those w ho pray, unmindful of their 
prayers” (Koran 107:4-5), 

and His word. Mighty and Majestic, 

“But a generation followed them who dissi¬ 
pated the prayer and pursued [their] lusts, and 
they shall find Ghayy [n: a “valley in hell” (Tafsir 
ai-Jaialayn (y77), 402)]” (Koran 19:59), 

the evidence therein being that if the person who 
intentionally missed the prayer could perform it 
after its lime, there would not be any woe to him, 
nor would he find Ghayy . 

(Reply:) Both these verses refer to those who 
do not repent. There is no disagreement about 
this, as is attested to by the rest of the second 
verse, 
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“... save he who repents, believes, and does 
good” (Koran 19:60), 

there being no disagreement about the validity of 
the meaning, though there is about the means of 
repentance. Does someone who has repented 
make the prayers up, or docs he perform 
supererogatory prayers (dis: wl8.9(8)) in their 
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stead? The scholarly majority do not claim that he 
who makes them up has properly performed 
them. 

(2) The prayer has a set time, there being no 
difference between someone who prays it before 
its time and someone who prays it after. Because 
both have prayed it in other than its time, both 
have transgressed against Allah’s limits, and 
Allah has said, 

"Whoever transgresses against Allah’s limits 
has wronged himself’ (Koran 65:1). 

Otherwise, defining the time would be pointless. 
Scholars agree that the prayer of whoever prays 
before the prayer’s time does not suffice, and so 
too must be the prayer of whoever prays after it. 

(Reply:) As for the prayer having a definite 
time, the scholarly majority do not disagree about 
this, and the suggestion that they do not distin¬ 
guish between someone who prays during the time 
and someone who prays after it is not true. It is 
regrettable to accuse them of this when it is base¬ 
less. 


(3) Making up missed prayers requires an 
evidential basis, and there is not any (since in Ibn 
Hazm’s opinion, analogical reasoning (qiyas, def: 
o22. l(d(lll))) is not an acceptable form of legal 
evidence, which for him can only consist of the 
Koran, sunna, and scholarly consensus): if it were 
obligatory, Allah Most High or His messenger 
(Allah bless him and give him peace) would have 
explained it, 

(Reply:) As for the statement that making up 
a missed prayer requires an evidential basis, and 
there is not any; the evidence exists, and we have 
presented it (dis: wl8.8) and shall clarify it 
further. 

(4) It is invalid to make an analogy between 
someone who intentionally misses a prayer and 
someone w'ho forgets it and the like, for intention- 
ality is the opposite of forgetfulness. Someone 
who intentionally misses a prayer is disobedient, 
w'hile someone who forgets is not. 
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(Reply:) The validity of the analogy between 
the person who intentionally misses it and the per¬ 
son who unintentionally misses it has been previ¬ 
ously discussed in the evidence of the scholarly 
majority (wl8,8<4)>. 
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(5) Narrations from the prophetic Compan¬ 
ions attest to the fact that delaying the prayer past 
its time is unlawful. If making up a prayer could 
suffice in its stead, these would have no meaning. 
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(Reply:) The unlawfulness of delaying the 
prayer past its time is agreed upon, and no one 
says that it is permissible. 
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(6) The prayer of peril (def: f!6) is evidence 






that it is not possible to delay a prayer past its 
time, and so is the prayer of the sick person (f 14). 
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(Reply:) As for the prayers of peril and ill¬ 
ness. the scholarly majority acknowledge them 
ami do not permit delaying the prayer because of 
peril or illness. The prayers of the imperilled or 
sick person, which do not require many of the 
integrals and-conditions required by a normal 
prayer, attest to the position of the majority that 
the Sacred Law does not lift the obligation of the 
prayer from such people as it does from a woman 
in her menstrual period, Rather, because it is 
impossible for the imperilled and sick person to 
currently perform the prayer while observing all 
its conditions and integrals, their only alternative 
is to either make it up later or perform it while 
desrcgaFding some of them, so the latter is permit¬ 
ted for them in order to obviate an accumulation 
of unperformed prayers, and Allah knows best. 

And if the responsibility for performing the 
obligatory prayer is not lifted from the imperilled 
or sick person, how should it be lifted from the 
person who intentionally misses it? 
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(7) It is inadmissible to adduce the hadith of 
the delayed prayer at the Battle of the Confeder¬ 
ates (dis; wl8.8(3)) because the discussion here 
centers on the person who commits disobedience 
by delaying it, while the Prophet (Allah bless him 
and give him peace) was not disobedient therein, 
and whoever ascribes disobedience to the Prophet 
(Allah bless him and give him peace) has commit¬ 
ted unbelief (kufr). 
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(Reply:) Adducing this hadith is not inadmis¬ 
sible as he claims, but is like adducing the cases of 
the sleeper or forgetful person, in illustrating the 
coneeivability of the existence of an obligation 
after its original time has ended. 

(8) As for the obligatory character of repen¬ 
tance and doing as many supererogatory acts of 
worship as possible (n: in place of the missed one), 
the evidence is the word of Allah Most High, 

‘ But a generation followed them who dissi¬ 
pated the prayer and pursued [their] lusts, and 
they shall find Ghayy, save he who repents, 
believes, and does good, for those shall enter 
paradise’* (Koran 19:59-60), 

and many similar verses in the Book of Allah Most 
High. Another proof is the words of the Prophet 
(Allah bless him and give him peace): 

“The first of people’s works that they shall be 
called to account for on the Day of Judgement is 
the prayer. Our Lord Holy and Exalted will say to 
His angels, while knowing better than they, ‘Look 
at the prayer of My servant: did he perform it in 
full, or fail short of it?' If it is complete, it will be 
inscribed as complete, while if anything is missing 
from it, He will say, ‘Look to see if My servant has 
any supererogatory worship,’ and if he has, Allah 
will say, 'Complete My servant’s obligatory 
prayers for him from his supererogatory ones.* 
And he will be dealt with likewise in his other 
works.'' 

(Reply:) Whoever reflects on the evidence of 
both sides will notice the following: 

(a) The difference of opinion is less at the 
practical level than at the theoretical, for I bn 
Hazm requires the person who intentionally mis- 
ses the prayer to perform as many supererogatory 
prayers as the missed obligatory one and more, so 
as to be counted for his obligatory prayer on the 
Day of Judgement. We say “and more*’ because 
he states in ai-Muhalla that “there is a certain 
amount of good in the obligatory prayer and a cer- 
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tain amount in the supererogatory, so the cumula¬ 
tive amount of good when many supererogatory 
prayers are performed must equal some fraction 
or more ot the amount in the obligatory prayer'’ 
(al-Muhalla (y5S), 2.332), whereas the scholarly 
majority require the person, for each missed 
obligatory prayer, to pray one like it, termed a 
makeup. So the difference of opinion goes back to 
the intention and the name of such a prayer. Do 
we call it supererogatory or a makeup , and does 
the person praying it intend an unconditional 
supererogatory prayer to take the place of the 
missed obligatory prayer, or intend the missed 
obligatory prayer? The difference, as we said, is 
mainly theoretical. 

Tt is clear from the foregoing that Ibn Hazm is 
not opening a way out of performing obligatory 
prayers for those who miss them. Rather, he is 
severer on them, requiring that they perform 
more supererogatory prayers than the obligatory 
ones they missed. To further clarify, we note that 
Ibn Hazm and the others who hold that it is invalid 
to make up missed prayers only say this to make it 
harder on the person who does not pray, because 
they feel that making up missed prayers has been 
legislated as a mercy to someone who has slept 
through the prayer or forgotten it, or to others 
w ith lawful excuses. As for the person who sins by 
deliberately not performing it, he does not 
deserve this mercy, and they fed that his sin is too 
enormous to be expiated by making it up. This is 
a point that deserves attention, because it is the 
opposite of what most of those who advocate this 
view' understand. 
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(b) It will be noticed from Ibn HaznTs evi¬ 
dence that he thinks the scholarly majority con¬ 
sider the makeup of the person who has slept 
through the prayer and the makeup of the person 
who has deliberately missed it to be equivalent in 
every respect, and that they likewise consider the 
makeup of the person who has sinned by missing 
the prayer to be equivalent to performing it in its 
proper time. He says, “From whence does he who 
permits its intentional nonperformance until its 
time is up derive this permissibility, ordering the 
person to pray it after its lime, and informing him 
that it fulfills his obligation—without Koran, a 
sound or even weak had ith, a statement from a 
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prophetic Companion, or analogy?” {al-Muhalla 
(y58), 2.330), Glory be to Allah! Whoever said 
that it is permissible to intentionally miss the 
prayer? As we have previously mentioned, the 
scholarly majority hold that the person who inten¬ 
tionally misses it should be killed (dis: fl .4), Is he 
executed for doing something permissible? May 
Allah have mercy on Ibn Ha/m, who was not 
accurate in this, and to say otherwise would have 
been more proper for him. 
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w 18.10 Is the person who misses the prayer with¬ 
out excuse like someone who has an excuse, in 
being able to validly perform the obligatory 
prayer after its time in the name of an obligatory 
prayer, even if all scholars agree he has committed 
a sin by thus delaying it ? This is the area of dis¬ 
agreement. The scholarly majority, adducing the 
foregoing evidence, hold that he may validly do 
so, while Ibn Hazm says this is invalid, because an 
unexcused person is not like an excused one. 

But Tbn Hazm agrees with the majority that 
someone who intentionally vomits while fasting 
Ramadan (dis: w 18.8(4)) has committed a sin— 
i.e. is unexcused—and yet is obliged to make up 
the fast. This fact establishes the rule for the 
scholarly majority, if not for Ibn Hazm, because 
such an individual is an unexcused person who has 
deliberately vitiated his time-restricted act of wor¬ 
ship, and the Lawgiver has made it obligatory for 
him to make it up—so why should it not be 
obligatory for other unexcused persons to make 
up similar acts of worship? This demonstrates that 
the scholarly majority's opinion is correct. And if 
Ibn Hazm may be excused because he does not 
accept analogical reasoning (qiyas), what excuse 
is there for those who employ analogical reason¬ 
ing as evidence, and yet accept his opinion? 

Nawawi says: ki There is consensus among all 
scholars who matter that whoever deliberately 
misses the prayer is obliged to make it up, Abu 
Muhammad 'Ali Ibn Hazm contravened them in 
this, saying that such a person can never make up 
the prayer and that doing so can never be valid. 
What he has said, besides being a violation of 
scholarly consensus (dis: b7,2), is untrue from the 
standpoint of evidence, and despite a prolonged 
discourse to prove his contention, what he mcn- 
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Notes and Appendices 


tions is devoid of anything that bears it out” (a/- 
y 108), 3.71). 

(Qada al-ibadat wa al-niyaba fiha (y 114), 
198-211) 
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wl9.0 FASTING AND PRAYING 
AT NORTHERLY LATITUDES 
(from £2.1, end) 


w)9.() 

" uulrJi >UJi 


FASTING 



*19.1 (n: The Egyptian mufti Hasatvayn 
Muhammad Makhluf was asked for a formal legal 
opinion (fatwa) concerning the ruling for fasting 
Ramadan by Muslims living in northern Europe, 
where the period of fasting during the day may 
reach 19hours, 22 hours,or even more. What fol¬ 
lows has been translated from the answer he 
gave.) 

(Hasanayn Muhammad Makhluf:) Fasting, 
as defined by Sacred Law, begins at the coming of 
dawn and ends at sunset of each day, its time span 
varying with the different situations of various 
countries. No matter how long this period is, its 
mere length is not considered a legitimate excuse 
permitting one not to fast, it is only permissible 
not to fast (N; a day or more of Ramadan, making 
up the missed fast-day by fasting a day in its place 
later in the year) if one believes it probable that 
fasting the whole day will lead to illness or exhaus¬ 
tion that will harm one (dis: c7.2) (N: foT example, 
such that one cannot continue working), whether 
this belief is because of: 

(1) a symptom that appears; 

(2) having previously tried to fast this long 
(N: until unable to do so because of weakness, diz¬ 
ziness, etc., and then having eaten); 

(3) or being informed by a competent phy¬ 
sician. 
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w19.2 


The ruling in such a case is like that of some¬ 
one who is ill and fears destruction, an increase in 
his ailment, or a delay in his recovery were he to 
fast. This is the general basis of the dispensation 
not to fast and of leniency for those responsible for 
the obligations of Sacred Law, Everyone who 
knows himself and is aware of the reality of his 
case will know w hether it is lawful or unlawful for 
him not to fast. When one’s fasting the long period 
will lead to illness, debility, or exhaustion, 
whether these are certainly established or whether 
considered likely because of one of the above- 
mentioned means of knowledge, it is permissible 
for one to take the dispensation not to fast; and 
w>hen fasting will not lead to this, it is unlawful for 
one not to fast. People differ in this respect, and 
for the condition of each there is a particular rul¬ 
ing (Fatawa shar'iyya wa buhuth hlamiyya (y79), 
1.271-73). 


PRAYING 


wl9.2 (A; If one's location does not have one or more of the prayer times (n: 
such as true dawn (def: f2. l(4(n:))). sunrise, etc., due to the extreme northerly 
latitude), then one should pray at the same time as the closest city that has the true 
times (n: though for each degree of longitude that this closest city lies to the cast 
of one’s location, the prayer time of the city will arrive earlier than at one’s ow n 
position by four minutes, and one may w ? ish to compensate for this error factor by 
the appropriate calculations, i,e. not praying simultaneously with that city's 
times, but rather after its time by four minutes for each degree of longitude it lies 
to the east, or before its time by four minutes for each degree of longitude it lies 
to the w'est. In any case, as pointed out at f2.12, if one's prayer times for a number 
of days are later found to have been mistaken, one only needs to make up one 
day's prayers. As for learning the time of the closest city having the true times, the 
best means as of this writing is the pocket-size computer designed by a Syrian 
engineer and marketed under the name of “Prayer Minder," that is based on pre¬ 
cise astronomical data, programmed for fifty years, and when given various cities' 
geographical coordinates supplied in the accompanying booklet, provides the 
prayer times of most major cities in the world).) 

( N: For both the dawn prayer (subh) and the dfiwn that marks the beginning 
of fast-days of Ramadan, if there is sunset and sunrise at one's location but not 
true dawn because of the persistence of twilight all night, one copies the nearest 
city that has the true times in terms of the amount of time by which dawm in that 
city precedes sunrise there. Thus if dawn in this nearest city precedes sunrise by 
90 minutes, one's own “dawn" occurs 90 minutes before the sunrise in one’s owm 
city. And similarly for the amount of time by which nightfall (*isha) follows the 
sunset prayer (maghrib),) 
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Notes and Appendices 


w20.0 THE MERIT OF WIRDS 
(from 0.5) 


jljjViUwai w20.(J 


w20.1 (I bn Hajar Hay tarn i:) The wirds (n: a par- 
ticuJar amount of daily dhikr or Koran recital) 
Sufis customarily recite after prayers, according to 
their degree of spiritual advancement, have an 
authentic legal basis in the hadith related by 
Bayhaqi that the Prophet (Allah bless him and 
give him peace) said, 

“To invoke Allah Most High (dhikr) with 
people alter the dawn prayer until sunrise is more 
beloved to me than this world and all it contains, 
and to invoke Allah Most High with people after 
the midafternoon prayer until sunset is more 
beloved to me than this w orld and all it contains/’ 

Because the Sufis* practice of joining to recite 
wirds and dhikr after the dawn prayer and at other 
times has a rigorously authenticated (sahih) basis 
in the sunna, namely the above-mentioned 
hadith, there can be no objection to their doing so 
{al-FatuwQ al-hadithiyya (y48), 76). 
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w21.n PRAYING TOWARDS 
TOMBS (from f4.14) 


jyA Jl w21.0 


w21,l (Jbn Hajar Haytami:) Ahmad, Bukhari, 
Muslim, and Nasa T i relate that the Prophet (Allah 
bless him and give him peace) said, 

“May Allah curse the Jews and Christians; 
they have taken the tombs of their prophets as 
places of worship , 1 ' 

and Ahmad, Bukhari, Muslim, and Nasa’i also 
relate the hadith, 

‘They arc the ones who, when a righteous 
man among them died, would build a place of wor¬ 
ship upon his grave and paint those icons in it. 
They will be the wickedest of creation in Allah’s 
sight on the Day of Judgement/’ 


w2M 

x^-\ [j 

p l' ,jd-* Lili* j>] 

.J* 

, n 

aUjh jL-od; 

A 

. ^ ah x* jUh j\ i jS aWjf 

.[...] 


896 




www.islamicbulletin.com 


The Jinn 


w22.0 


The reason for considering it an enormity to 
take a grave as a place of worship is obvious, for 
the Prophet (Allah bless him and give him peace) 
cursed (hose who did this with the graves of their 
prophets, and considered those who did it with the 
grav es of the righteous to be lt the wickedest of cre¬ 
ation in Allah’s sight on the Day of Judgement.' 1 

Taking a grave as a place of worship means to 
pray on the grave or towards it. 'Fhc prohibition, 
moreover, applies exclusively to the grave of 
someone venerated, whether a prophet or friend 
of Allah (wali, def: w33), as is shown by the 
hadiih’s wording ‘when there was a righteous 
man among them *; for which reason our cob 
leagues say that it is unlawful to perform the 
prayer towards the graves of the prophets or 
friends of Allah “for the blessing of it" (tabarruk, 
dts: w31) or out of reverence for it, that is, under 
two conditions: 

(a) that the grave is of someone who is hon¬ 
ored and venerated; 

(b) and that the prayer is performed towards 
or on the grave with the intention of gaining the 
blessing of it, or out of reverence for it. 

That such an action is an enormity isclear from the 
above hadiths (A: though if either condition is 
lacking, performing the prayer near a grave is 
unobjectionable) (ai-Zawajir an iqtiraf al-kaba'ir 
(>49), 1.148-49). 
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w22.0 THE .1INN (from f5.1) 


w22.0 


Bf Uf'F IN THF. JINN 




w22.1 ( Ala' al-Dm ‘Abidin:) Our prophet 
Muhammad (Allah bless him and give him peace), 
who was truthful in all that he did and said, 
has informed us of matters that are mandatory- - 
personally obligatory for each of us—to believe, 
accept, and not doubt or be sarcastic about the 
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Notes and Appendices 


slightest bit of. Among the things of which he 
informed us is that Allah Most High has created 
angels (def: u3.3) that are pure spirits, neither 
masculine nor feminine, and created jinn, fiery 
beings that can assume various forms. The good 
jinn are Muslims and believers, and will be with us 
in paradise, where wc will see them but they will 
not sec us—the opposite of this world—while the 
immoral and wicked of them are called devils, 
being of the offspring of Satan, who used to be in 
paradise, but disobeyed the command of his Lord, 
and is now 
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“of those reprieved till the day of a known time" 
(Koran 15:37-38), 


• (s. ^5 


{aI-Hadiyyaat-‘AIa'iyya (y4), 460-63) 


THE DIFFERENCE BETWEEN 
JINN AND ANGELS 




w22.2 (Muhammad Sa'id Burhani:) The differ¬ 
ence between jinn and angels is that angels arc 
created of light, while jinn are created of fire. 
Angels (upon whom be peace) do not reproduce, 
while jinn do. Angels do not commit disobedi¬ 
ence, while jinn include both the obedient and the 
disobedient, both believer and unbeliever, the 
rebellious of them being called devils. Jinn assume 
various forms, both noble and base, such as that of 
a snake and the like, while the angels (upon whom 
be peace) only assume noble forms, like that of a 
human being. Angels live in the heavens and 
earth, while jinn live only on earth. Angels are not 
called to account on the Day of Judgement, but 
rather enter paradise, and whoever disparages 
one of them has committed unbelief, Angels like 
circles of religious learning and dhikr , and suppli¬ 
cate Allah to bless our Prophet (Allah bless him 
and give him peace) and us, and they ask forgive¬ 
ness for those on earth. They rejoice at whoever 
visits the ill or seeks religious knowledge, out of 
pleasure with w'hat he is doing (ibid,, 463). 
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w23.0 WOMEN’S OBLIGATORY 
CLOTHING (from f5.3) 




w23,0 


w23 J (A:) The nakedness (’awra) of a woman that she is forbidden to reveal dif¬ 
fers in the Shafi‘i school according to different circumstances. In the privacy of the 
home, her nakedness is that which is between the navel and knees, In the prayer 
(n: or hajj, as at (3.24) it means everything besides the face and hands. And when 
outside the home on the street, it refers to the entire body (N: or for Hanafis, all 
but the face and hands (dis: m2.8), just as in prayer). 


* 


w24.() PERFORMING THE OBLIGATORY 
PRAYER IN A VEHICLE 
(from f6.2) 


w24.(l 

‘ ' J*Ji 


w24,1 (N;) All four schools of jurisprudence agree that it is obligatory for a 
traveller in a vehicle to stand and to face the direction of prayer (qibla) (n: and 
perform the prayer’s other physical integrals) when performing a prescribed 
prayeT. If it is impossible to stand or to face the direction of prayer (A: or accord¬ 
ing to Hanafis, if it poses a hardship (dis: below)), and one cannot stop and pray 
on the ground, then one prays as best one can in the vehicle. According to Hanafis 
and Maiikis, such a prayer does not have to be made up when one is again able to 
perform it properly, though for ShafPis* one must make it up. 


w24.2 (A:) In the Hanafi school, if one is travelling in a bus or the like where fac 


ing the direction of prayer (qibla) poses a hardship (n. and one does not expect the 
vehicle to stop before the time for prayer has finished (dis: below , end)), one may 
validly perform the obligatory prayer in one’s seat facing the direction of travel. 
Tahtawi w rites: / 


"... The words of al-Durcir allude to what 
we have mentioned, where the author says, 
L,, because such a person is able to face the direc¬ 
tion of prayer (qibla) without hardship...’ the 
implication being that when it is not possible to 
face the direction of prayer, or when there is 
hardship in doing so, one is not obliged to face the 
direction of prayer: and the implications of legal 
texts are evidence, as will not he lost on anyone. 
As for the words of Majma al-riwayat that if one 
is unable to [A: face the direction of prayer], one 
refrains from praying/ they are interpretable as 
referring to when one expects the excuse [A: for 
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not facing it] to pass before the prayer’s time is 
over” (Hashiya *ala Maraqi al-falah shark Nur al- 
iclah (y 127). 269). 


jAJl Jljj *t>*j 
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(n: The Hanafi school does not permit joining two prayers in the time of one 
of them because of travelling (def: H5.9), so one may not do so when taking the 
above-mentioned dispensation (dis: e6.4, last par.) T ) 


* 


w 25 .() DOUBTS ABOUT THE 
INTENTION OF PRAYER (from *8.3) 


y, w25.0 

S^A ./all *Cj ^3 y+M j>J i 

K 


w25.1 (*Abd al-Wahhab ShaTani:) I have heard 
Sheikh al-lslam Futuhi al-Hanbali (Allah have 
mercy on him) say: ‘Those with neurotic misgiv- 
ings burden themselves with the ‘words of the 
intention’ they have made up and busy themselves 
in uttering, while none of this is authenticated as 
being from the Prophet (Allah bless him and give 
him peace), who only used to intend with his 
heart, as did his Companions. Neither he nor the 
Companions were ever heard to say other than 
; A!iahu akbar/ Were it conceivable that Allah 
Most High might require a rational person to pray 
‘without an intention / it would be like a command 
that could not be carried out. Consider the person 
who goes to the washroom to perform ablution. 
Ask him where he is going and he will say, ‘To per¬ 
form ablution/ And ask him when he goes to the 
mosque, Where to?' and he will say, To pray. 1 
How can a sane man with such a purpose in view 
doubt that he is intending ablution or prayer? It’s 
a kind of madness” (Lata'if al-minan wa al-akhlaq 
(yt22), 2.66-67). 
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w26.0 PRESENCE OF MIND 
IN PRAYER (from f8.2t) 


w 26.0 


w26.1 (Ghazali;) Prayer is composed of invoca¬ 
tion (dhikr), Koran recital, bowing, prostration, 
standing, and sitting. Without a doubt, the point 
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Presence of Mind in Prayer 


w26. I 


of reciting the Koran and dhikr is to glorify and 
praise, to humbly entreat and supplicate, while 
the one being addressed is Allah Mighty and 
Majestic. He whose heart is veiled by inattention 
is veiled from Allah, not apprehending or con¬ 
templating Him, but oblivious of whom he is 
speaking to, merely moving his tongue out of 
habit. How far this is from what is meant by 
prayer, which has been established to polish the 
heart, renew one's remembrance of Allah Mighty 
and Majestic, and to deepen the tics of faith in 
Him. As for bowing and prostrating, the point of 
them is certainly veneration, for if not, nothing 
remains but movements of the spine and head. 

Hasan al-Basri said. “Every prayer per¬ 
formed without presence of heart is closer to 
deserving punishment,'' while it is related from 
Mu‘adh ibn Jabal that “whoever knows who is on 
his right or left intentionally while at prayer has no 
prayer. * And the Prophet (Allah bless him and 
give him peace) said, 

"Truly, a servant performs the prayer with¬ 
out a sixth of it being recorded for him or a tenth, 
but only as much as he comprehends." 
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Had these words come from anyone else, 
they would have been adopted as “a school of 
thought.” How then can we not go by them? l Abd 
al-Wahid ibn Zavd said, “Scholars concur that 
none of a servant's prayer counts for him except 
what he comprehends," a position he considered 
established by scholarly consensus (ijma). 
Innumerable statements of similar purport have 
reached us from godfearing scholars and those 
knowledgeable in the way of the hereafter. But 
while the truth lies in returning to the evidence of 
primary texts and hadilhs, and the evidence is 
compelling that presence of mind is a condition for 
prayer, the context irt which formal legal opinion 
can define outward moral responsibility is limited 
by the extent of people's shortcomings, and it is 
not possible to require them to have full presence 
of mind throughout the prayer, which hardly any¬ 
one can do except for very few (Ihya’ ‘ulum al-din 
(y39) ,1.143-44), 
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w27.0 ROSARIES (fromf9.8) 




w27,0 


w27.1 (Jaial al-Din Suyuti:) Having long heard 
questions concerning the rosary (subha) as to 
whether there is a basis for it in the sunn a, I have 
compiled in this section the hadiths and accounts 
of early Muslims that relate to it. 

I bn ‘Amr said, “I saw the Prophet (Allah 
bless him and give him peace) count the times he 
said ‘Subhan Allah’ on his hand.” 

Safiyya said, “The Prophet (Allah bless him 
and give him peace) entered the room where I sat 
with four thousand date stones in front of me and 
he asked, ‘What is this, O daughter of Huyay?’ 1 
said. I am saying “Subhan Allah” with them/ He 
replied. Tve said “Subhan Allah” more times 
than this since you’ve begun/ and I said, ‘Show 
me how, O Messenger of Allah/ He said. ‘Say, 
“Subhan Allah the number of everything He has 
created/* ’ ” 
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w27.2 As one scholar has said, “Counting the 
times one says ‘Subhan Allah' on one’s fingers is 
superior to doing so on a rosary' because of the 
hadith of I bn *Amr, though it has been said that if 
the person saying it is safe from mistakes in count¬ 
ing, his fingers are better, while if not, then saying 
ii on a rosary is more suitable. Some of the most 
renowned Muslims have used rosaries, those from 
whom the religion is taken and who are relied 
upon ? such as Abu I lurayra (Allah be well pleased 
with him), who had a string with two thousand 
knots in it, and did not use to go to sleep before 
saying Subhan Allah' with it twelve thousand 
times/* 

‘Umar al-Maliki said, “I saw my teacher 
Hasan alBasri with a rosary in his hand and said, 
Teacher, with your great eminence and the excel¬ 
lence of your worship, do you still use a rosary?’ 
and he replied. 'Something we have used at the 
beginning we are not worn to leave at the end. 1 
love to remember Allah with my heart, my hand, 
and my tongue/ ” And how' should it be other¬ 
wise, w hen the rosary reminds one of Allah Most 
High, and a person seldom sees one save that he 
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remembers Allah, this being among the greatest 
of its benefits (al-Ham li al-fatawi (y 130), 2,2-5), 
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w28.0 THE SUNNAS BEFORE THE 
FRIDAY PRAYER (from fl0.2) 


w28.l) 

-wJl 

* 


sunna rak/as before the prayer 


* # » 


w28.1 {Hasan Saqqaf:) As for the sunna rak’as 
prayed before the Friday prayer, there are hadiths 
about them, such as the following; 

(1) “The Messenger of Allah (Allah bless 
him and give him peace) used to pray fom rak'as 
before the Friday prayer and four after it.** 

The hadith master (haft?, def: w48.2(end)) Wali 
al-Din aJ-Traqi states that its channel of transmis¬ 
sion is good, the hadith containing an explicit 
reference to the sunna rak'as before the Friday 
prayer. 
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(2) Ibn Majah relates, with a rigorously 
authenticated (sahih) channel of transmission, 
that Abu Hurayra (Allah be well pleased with 
him) said, “Sulayk Ghatafani arrived while the 
Messenger of Allah (Allah bless him and give him 
peace) was giving the Friday prayer sermon 
(khutba), and the Messenger of Allah said to him, 
'Did you pray before you came?* and he said no, 
to which the Prophet replied, 'Then pray two 
rak'as, keeping them brief.’ ** 

The words of the Prophet (Allah bless him and 
give him peace) “before you came” furnish 
explicit proof of the sunna rak'as before the Fri¬ 
day prayer, for the rak'as of greeting the mosque 
(def: 110.10) are not performed before one 
arrives, Apparently Sulayk lived near the 
mosque, so the Prophet (Allah bless him and give 
him peace) thought that he had prayed before 
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coming, and when he informed him that he had 
not, he ordered him to pray them. 

(3) Nafi' relates that “Ibn ‘Umar used to 
pray at length before the Friday prayer, perform¬ 
ing two rak*as in his home, saying that the Mes¬ 
senger of Allah (Allah bless him and give him 
peace) used to do this,” 

a hadith related by Abu Dawud, and by Jbn Hib- 
ban in his Sahih. 

It is thus very plain and clear that the sunna 
rak‘as before the Friday prayer are rigorously 
authenticated as being the practice of the Prophet 
(Allah bless him and give hint peace), his Com¬ 
panions, and the early Muslims, and have been 
accepted as such by Islamic scholars. 
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THE SECOND CALL (ADHAN) 
TO FRIDAY PRAYER 


b'>L^ai i-i. 


w28.2 The sunnas before the Friday prayer, 
meaning the two or four rak'as before it, are a con¬ 
firmed sunna (defr c4J). The Prophet (Allah 
bless him and give him peace) used to pray four 
rak‘as in his house, which adjoined the mosque, 
after the beginning of the noon prayer's time. 
Then he would enter the mosque and ascend the 
pulpit (minbar), whereupon the muezzin w r ould 
give the call to prayer (adhan) and the Prophet 
would rise for the sermon. The call to prayer thus 
took place after the prayer’s time had begun and 
after praying four rak‘as. People only used-to 
know when the prayer's time had initially come 
through their own intuition, and it was thus that 
the matter remained during the caliphates of our 
liege lord Abu Bakr and our liegelord ‘Umar 
(Allah be well pleased with them). Then our 
liegelord 'Uthman (Allah be well pleased with 
him) established the sunna of a second call to 
prayer, this second one being the first in order of 
occurrence; which is to say, the second call to 
prayer that was established as a sunna by our 
liegelord 'Uthman is the one that is before the call 
to prayer that occurs after the imam ascends the 
pulpit, So he made this second call to prayer— 
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which is the first of the two to occur—a means of 
announcing to people that the prayer's time had 
come; namely* the noon prayer s time, when the 
sun has just passed its highest point in the sky for 
that day. As for the first call to prayer that existed 
in the time of the Prophet (Allah bless him and 
give him peace)* it remained in its place, which 
was after the imam had ascended the pulpit, it 
being the second in order of occurrence but the 
first to be legally established. 

Our liegelord ‘Uthman's doing this was a 
good act that was confirmed by the consensus 
(ijma 1 ) of the prophetic Companions, not a single 
one of whom criticized him for it or opposed it; 
nor did any of those who came after them, 
Moreover, it is established that the Prophet 
(Allah bless him and give him peace) said, 

"Hold fast to my sunna and the sunna of the 
Rightly Guided Caliphs; clamp your [very] teeth 
upon it,” 

a rigorously authenticated (sahih) hadith related 
by Abu Dawud* Tirmidhi* Ibn Majab, Imam 
Ahmad, and Hakim. If someone objects that 
‘Uthman innovated this call to prayer, controvert¬ 
ing the sunna that existed in the time of the 
Prophet (Allah bless him and give him peace), the 
answer is that such a person is in the wrong and 
mistaken for a number of reasons, among them: 

(1) that he is accusing our liegelord ‘Uthman 
of violating the sunna and inaugurating a rep¬ 
rehensible innovation (bid^a), an accusation such 
a person has no right to make (dis: w56.1); 

(2) that he is charging the prophetic Com¬ 
panions who confirmed the correctness of our 
liegelord ' Uthman’s act with confirming him upon 
a falsehood (batil), disregarding the Companions* 
consensus, Islamic scholars and specialists in fun¬ 
damentals of Sacred Law state that the opinion 
and position of a Companion, when it becomes 
widely acted upon and no one is known to object 
to it, is considered to have become a scholarly con¬ 
sensus (ijma\ def: b7) and is thus a decisive proof. 
Imam Nawawi being among those who explicitly 
record this, in his commentary on Sahih Muslim 
«y93)JJl); 
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(3) and that the Prophet (Allah bless him 
and give him peace) gave us an order, saying, 

“Hold fast to my sunna and the surma of the 
Rightly Guided Caliphs../' 

so that our hegelord ‘Uthinaivs act is a sunna that 
the Prophet (Allah bless him and give him peace) 
clearly enjoins us to adhere to in this straightfor¬ 
ward hadith. 

It is thus plain that whoever seeks to elimi¬ 
nate or annul the second call to Friday prayer is 
striving to effect a blameworthy innovation and is 
in reality contravening the sunna, for he has aban¬ 
doned the injunction that the Prophet (Allah bless 
him and give him peace) commanded us to obey 
(“a!-Adilla al-jaliyya li sunna al-junuPa al-qab- 
liyya” (>120). 2-4). 

* 

w29.0 INNOVATION (BTD’A) 

(from f 1.0.15) 

(n:) This section has been translated to clarify some possible misunderstand¬ 
ings of the concept of innovation (bid'a) in Islam, in light of the prophetic hadith, 

. . . :i 

I 

The discussion centers on three points: 

(1) Scholars say that the above hadith does not refer to all new things with¬ 
out restriction, but only to those which nothing in Sacred Law attests to the valid¬ 
ity of. The use of the word every in the hadith docs not indicate an absolute 
generalization, for there are many examples of similar generalizations in the 
Koran and sunna that are not applicable without restriction, but rather are qual¬ 
ified by restrictions found in other primary textual evidence. 

(2) The sunna and way of the Prophet (Allah bless him and give him peace) 
was to accept new acts initialed in Islam that were of the good and did not conflict 
with established principles of Sacred Law r . and to reject things that were other¬ 
wise. 

(3) New matters in Islam may not be rejected merely because they did not 
exist in the first century, but must be evaluated and judged according to the com- 


Beware of matters newly begun, for 
every matter newly begun is innovation, every 
innovation is misguidance, and every misguidance 
is in hell.” 
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prehensivc methodology of Sacred Law, by virtue of which it is and remains the 
final and universal moral code for all peoples until the end of time. 


THE GENERAL 1/rABTLfTY OP 
THE HADITH "EVERY 
INNOVATION IS MISGUIDANCE" 


w29.1 (‘Abdullah Mahfuz Ba'alawi:) There arc 
many generalities in the Koran and sunna, all of 
them admitting of some qualification, such as the 
word of Allah Most High. 

(1) And that a man can have nothing, 
except what he strives for" (Koran 53:39), 

despite there being an overwhelming amount of 
evidence that a Muslim benefits from the spiritual 
works of others (dis: w.35.2). from his fellow Mus¬ 
lims, the prayers of angels for him, the funeral 
prayer over him, charity given by others in his 
name, and the supplications of believers for him; 

(2) “Verily you and what you worship apart 
from Allah are the fuel of hell" (Koran 21:98), 


“'what you worship" being a general expression, 
while there is no doubt that Jesus, his mother, and 
the angels were all worshipped apart from Allah, 
but are not what is meant by the verse; 

(3) '“But when they forgot what they had 
been reminded of. We opened unto them the 
doors of everything" (Koran 6:44), 

though the doors of mercy were not opened unto 
them; 

(4) and the hadith related by Muslim that the 
Prophet (Allah bless him and give him peace) 
said. 


“No one who prays before sunrise and before 
sunset will enter hell/' 

which is a generalized expression that definitely 
docs not mean what its outw r ard generality 
implies, for someotic who prays the dawn and 
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midafternoon prayers and neglects all other 
prayers and obligatory works is certainly not 
meant. It is rather a generalization whose 
intended referent is particular, or a generalization 
that is qualified by other texts, for when there arc 
fully authenticated hadiths, il is obligatory to 
reach an accord between them, because they are 
in reality as a single hadith, the statements that 
appear without further qualification being qual¬ 
ified by those that furnish the qualification, that 
the combined implications of all of them may be 
utilized. 
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INNOVATION (BID A> IN THE LIGHT 
OF HIF. SUNNA OF THU PROPHET 
CONCERNING NEW' MATTERS 




w29.2 Sunna and innovation (bid'a) are two 
opposed terms in the language of the Lawgiver 
(Allah bless him and give him peace), such that 
neither can be defined without reference to the 
other, meaning that they are opposites, and 
1 ‘things are made clear by their opposites/' Many 
writers have sought to define innovation (bid*a) 
without defining the sunna. while it is primary, 
and have thus fallen into inextricable difficulties 
and conflicts with the primary textual evidence 
that contradicts their definition of innovation, 
whereas if they had first defined the sunna, they 
would have produced a criterion free of shortcom¬ 
ings. 

Sunna, in both the language of the Arabs and 
the Sacred Law, means way, as is illustrated by the 
words of the Prophet (Allah bless him and give 
him peace), 

'‘He who inaugurates a good sunna in Islam 
{dis: p58.1(2)] ...And he who introduces a bad 
sunna in Islam*../’ 

sunna meaning way or custom. The way of the 
Prophet (Allah bless him and give him peace) in 
giving guidance, accepting, and rejecting: this is 
the sunna. For y 'good sunna’’ and “bad sunna“ 
mean a good way or bad way* and cannot possibly 
mean anything else. Thus, the meaning of sunna is 
not what most students, let alone ordinary people, 
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understand; namely, that it is the prophetic hadith 
(n; as when sunna is contrasted with Kitab, i.e. 
Koran, in distinguishing textual sources), or the 
opposite of the obligatory (n: as when sunna t i.e* 
recommended, is contrasted with obligatory in 
legal contexts), since the former is a technical 
usage coined by hadith scholars, w hile the latter is 
a technical usage coined by legal scholars and 
specialists in fundamentals of jurisprudence. Both 
of these are usages of later origin that arc not what 
is meant by sunna here. Rather, the sunna of the 
Prophet (Allah bless him and give him peace) is 
his way ot acting, ordering, accepting, and reject¬ 
ing, and the way of his Rightly Guided Caliphs 
who followed his way of acting, ordering, accept¬ 
ing, and rejecting. So practices that are newly 
begun must be examined in light of the sunna of 
the Prophet (Allah bless him and give him peace) 
and his way and path in acceptance or rejection. 

Now. there arc great number of hadiths, most 
of them in the rigorously authenticated (sahih) 
collections, showing that many of the prophetic 
Companions initiated new acts, forms of invoca¬ 
tion (dhikr), supplications (du'a’), and so on, that 
the Prophet (Allah bless him and give him peace) 
had never previously done or ordered to be done. 
Rather, the Companions did them because of 
their inference and conviction that such acts were 
of the good that Islam and the Prophet of Islam 
came with and in general terms urged the like of 
be done, in accordance with the word of Allah 
Most High, 

“And do the good, that haply you may suc¬ 
ceed" (Koran 22:77), 

and the hadith of the Prophet (Allah bless him and 
give him peace), 

“He who inaugurates a good sunna in Islam 
earns the reward of it and of all who perform it 
after him without diminishing their own rewards 
in the slightest.” 

Though the original context of the hadith was giv¬ 
ing charity, the interpretive principle established 
by the scholarly consensus (def: b7) of specialists 
in fundamentals of Sacred Law is that the point of 
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primary texts lies in the generality of their lexical 
significance, not the specificity of their historical 
context, without this implying that just anyone 
may make provisions in the Sacred Law. for Islam 
is defined by principles and criteria, such that 
whatever one initiates as a sunna must be subject 
to its rules, strictures, and primary textual evi¬ 
dence. 

From this investigative point of departure, 
one may observe that many of the prophetic Com¬ 
panions performed various acts through their own 
personal reasoning (ijtihad), and that the sunna 
and way of the Prophet (Allah bless him and give 
him peace) was both to accept those that were acts 
of worship and good deeds conformable with what 
the Sacred Law had established and not in conflict 
with it; and to reject those which were otherwise. 
This was his sunna and way, upon which his ca- 
liphal successors and Companions proceeded, and 
from which Islamic scholars (Allah be well 
pleased with them) have established the rule that 
any new matter must be judged according to the 
principles and primary texts of Sacred Law; what¬ 
ever is attested to by the law as being good is 
acknowledged as good, and whatever is attested 
to by the law as being a contravention and bad is 
rejected as a blameworthy innovation (bid'a). 
They sometimes term the former a good innova¬ 
tion (bid“a hasana) in view of it lexically being 
termed an innovation, but legally speaking it is not 
really an innovation but rather an inferable sunna 
as long as the primary texts of the Sacred Law 
attest to its being acceptable. 

We now turn to the primary textual evidence 
previously alluded to concerning the acts of the 
Companions and how the Prophet (Allah bless 
him and give him peace) responded to them: 

(1) Bukhari and Muslim relate from Abu 
Hurayra (Allah be well pleased with him) that at 
the dawn prayer the Prophet {Allah bless him and 
give him peace) said to Bilal, vl Bilai, tell me which 
of your acts in Islam you are most hopeful about, 
for 1 have heard the footfall of your sandals in 
paradise.” and he replied, T have done nothing I 
am more hopeful about than the fact that I do not 
perform ablution at any time of the night or day 
without praying with that ablution whatever has 
been destined for me to pray/' 
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lbn Hajar ‘ Astjalani says in Fath al-Buri that "the 
hadith shows it is permissible to use personal 
reasoning {ijtihad) in choosing times for acts of 
worship, for Bilal reached the conclusions he 
mentioned by his own inference, and the Prophet 
(Allah bless him and give him peace) confirmed 
him therein.'" Similar to this is the hadith in 
Bukhari about Khubayb {A: who asked to pray 
two rak’as before being executed by idolators in 
Mecca), who was the first to establish the sunna of 
two rak*a$ for those who are steadfast nr going to 
their death. These hadiths are explicit evidence 
that Bilal and Khubayb used their own personal 
reasoning (ijtihad) in choosing the times of acts of 
worship, without any previous command or prece¬ 
dent from the Prophet (Allah bless him and give 
him peace) other than the general demand to per¬ 
form the prayer, 

(2) Bukhari and Muslim relate that RitVa 
ibn RafP said, "When we were praying behind the 
Prophet (Allah bless him and give him peace) and 
he raised his head from bowing and said, ‘Allah 
hears whoever praises Him/ a man behind him 
said, ‘Our Lord, Yours is the praise, abundantly, 
wholesomely, and blessedly therein.' When he 
rose to leave, the Prophet (Allah bless him and 
give him peace) asked who said it, and when the 
man replied that it was he, the Prophet (Allah 
bless him and give him peace) said, 'I saw thirty- 
odd angels each striving to be the one to write it.” 1 

Ibn Hajar says in Futh al-Bari chat the hadith "in 
dicates the permissibility of initiating new expres¬ 
sions of dhikr in the prayer other than the ones 
related through hadith texts, as long as they do not 
contradict those conveyed by the hadith [n: since 
the above words were a mere enhancement and 
addendum to the known, sunna dhikr]/' 

(3) Bukhari relates from ‘A’isha {Allah be 
well pleased with her) that "the Prophet (Allah 
bless him and give him peace) dispatched a man at 
the head of a military expedition who recited the 
Koran for his companions at prayer, finishing 
each recital with al-lkhlas (Koran 112). When 
they returned, they mentioned this to the Prophet 
(Allah bless him and give him peace), who told 
them, k Ask him why he does this,' and when they 
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asked him, the man replied* 'Because it describes 
the All-merciful* and I love to recite it/ The 
Prophet (Allah bless him and give him peace) said 
to them. Tell him Allah loves him/ T? 


Ulj ; jLAf I,—s 

Jx .Ufcij-Jl JI ^ 

. jl *j^>1 

ol ^ |i> JS wj [. . . ] 


In spite of this, we do not know of any scholar who 
holds that doing the above is recommended, for 
the acts the Prophet (Allah bless him and give him 
peace) used to do regularly are superior, though 
his confirming the like of this illustrates his surma 
regarding his acceptance of various forms of 
obedience and acts of worship, and shows he did 
not consider the like of this to be a reprehensible 
innovation (bid‘a), as do the bigots who vie with 
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each other to be the first to brand acts as innova¬ 
tion and misguidance. Further, it will be noticed 
that all the preceding hadiths are about the prayer , 
which is the most important of bodily acts of wor¬ 
ship, and of which the Prophet (Allah bless him 
and give him peace) said, 

Pray as you have seen me pray/ 
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despite which he accepted the above examples of 
personal reasoning because they did not depart 
from the form defined by the lawgiver, for every 
limit must be observed, while there is latitude in 
everything besides, as long as it is within the gen¬ 
eral category of being called for by Sacred Law, 
This is the sunna of the Prophet and his way (Allah 
bless him and give him peace) and is as clear as can 
be, Islamic scholars infer from it that every act for 
which there is evidence in Sacred Law that it is 
called for and which does not oppose an 
unequivocal primary text or entail harmful con¬ 
sequences is not included in the category of rep¬ 
rehensible innovation (bid'a), but rather is of the 
sunna, even if there should exist something whose 
performance is superior to it. 

(4) Bukhari relates from Abu Sa id aL 
Khudri that a band of the Companions of the 
Prophet (Allah bless him and give him peace) 
departed on one of their journeys, alighting at the 
encampment of some desert Arabs whom they 
asked to be their hosts, but who refused to have 
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them as guests. The leader of the encampment 
was stung by a scorpian, and his followers tried 
everything to cure him, and when all had failed, 
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one said, ‘if you'd approach the group camped 
near you, one of them might have something/' So 
they came to them and said. “O band of men, our 
leader has been stung and we’ve tried everything. 
Do any of you have something for it?"' and one of 
them replied, ‘Yes, by Allah, I recite healing 
words [ruqya, def: wT7| over people, but by 
Allah, we asked you to he our hosts and you 
refused, so l will not recite anything unless you 
give us a fee." They then agreed upon a herd of 
sheep, so the man went and began spitting and 
reciting the Fatiha over the victim until he got up 
and walked as if he were a camel released from its 
hobble, nothing the matter with him. They paid 
the agreed upon tee, which some of the Compan¬ 
ions wanted to divide up. but the man who had 
done the reciting told them, “Do not do so until 
we reach the Prophet (Allah bless him and give 
him peace) and tell him what has happened, to see 
what he may order us to do/ T They came to the 
Prophet (Allah bless him and give him peace) and 
told him what had occurred, and he said, "How 
did you know it w r as of the words which heal? You 
were right. Divide up the herd and give me a 
share/’ 

The hadith is explicit that the Companion had no 
previous knowledge that reciting the Fatiha to 
heal (ruqya) was countenanced by Sacred Law, 
but rather did so because of his own personal 
reasoning (ijtihad), and since it did not contravene 
anything that had been legislated, the Prophet 
(Allah bless him and give him peace) confirmed 
him therein because it was of his sunna and way to 
accept and confirm what contained good and did 
not entail harm t even if it did not proceed from the 
acts of the Prophet himself (Allah bless him and 
give him peace) as a definitive precedent. 

(5) Bukhari relates from Abu Sa'id al- 
Khudri that one man heard another reciting al- 
lkhlas (Koran 112) over and over again, so when 
morning came he went to the Prophet (Allah bless 
him and give him peace) and sarcastically men¬ 
tioned it to him. The Prophet (Allah bless him and 
give him peace) said. ‘By Him in whose hand is 
my sou), it equals one-third of the Koran." 
Daraqutni recorded another version of this hadith 
in which the man said, "I have a neighbor who 
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prays at night and does not recite anything but al- 
Ikhlas.” 


.-*1 «JJ1 Jii# Yl 1^ U> JJDL 
^^-*1 


the hadith shows that the Prophet (Allah bless 
him and give him peace) confirmed the person's 
restricting himself to this sura while praying at 
night, despite its not being what the Prophet him¬ 
self did (Allah bless him and give him peace), for 
though the Prophet’s practice of reciting from the 
whole Koran was superior, the man s act was 
within the general parameters of the sunna and 
there was nothing blameworthy about it in any 
case. 
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(6) Ahmad and Ibn Hibban relate from 'Ab¬ 
dullah ibn Burayda that his father said. ’"I entered 
the mosque with the Prophet (Allah bless him and 
give him peace), where a man was at prayer, 
supplicating: *0 Allah, I ask You by the fact that 
I testify You arc Allah, there is no god but You. 
the One, the Ultimate, who did not beget and w^as 
not begotten, and to whom none is equal,' and the 
Prophet (Allah bless him and give him peace) 
said, ‘By Him in whose hand is my soul, he has 
asked Allah by His greatest name, which if He is 
asked by it He gives, and if supplicated He 
answers,' " 

It is plain that this supplication came spontane¬ 
ously from the Companion, and since it com 
formed to what the Sacred Law calls for, the 
Prophet (Allah bless him and give him peace) con¬ 
firmed it with the highest degree of approbation 
and acceptance, while it is not known that the 
Prophet (Allah bless him and give him peace) had 
ever taught it to him (Adilla Ahl ai-Sunna waal- 
Jama'o (yll9>, 119-33). 
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COMMENTARY ON THE HADITH 
TSLKY INNOVATION IS MISGUIDANCE" 





w29.3 The Prophet (Allah bless him and give 
him peace) said, 

u ... Beware of matters newly begun, for 
every innovation is misguidance." 
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Beware of matters newly begun 
(Muhammad Jurdani:) meaning, “Distance 
yourselves and be wary of matters newly inno¬ 
vated that did not previously exist," i.c. things 
invented in Islam that contravene the Sacred Law, 
for every innovation is misguidance 
meaning that every innovation is the opposite 
of the truth, i,e. falsehood, a hadith that has been 
related elsewhere as: 

for every newly begun matter is innovation, 
every innovation is misguidance, and every mis¬ 
guidance is in hell 

meaning that everyone who is misguided, 
whether through himself or by following another, 
is in hell, the hadith referring to matters that arc 
not good innovations with a basis in Sacred Law. 
It has been stated (A: by Tzz ibn 'Abd al-Salam) 
that innovations (bid‘a) fall under the five head¬ 
ings of the Sacred Law (n: i.e. the obligatory, 
unlawful, Tccommendcd, offensive, and permis¬ 
sible): 

{1) The first category comprises innovations 
that are obligatory , such as recording the Koran 
and laws of Islam in writing when it was feared 
that something might he lost from them: the study 
of the disciplines of Arabic that are necessary to 
understand the Koran and sunna such as gram¬ 
mar, word declension, and lexicography; hadith 
classification to distinguish between genuine and 
spurious prophetic traditions; and the philosophi¬ 
cal refutations of arguments advanced by the 
MuTazilitcs (def: w6.4) and the like, 

(2) The second category is that of unlawful 
innovations such as non-Islamie taxes and levies 
( dis: p32), giving positions of authority in Sacred 
Law to those unfit for them, and devoting one's 
time to learning the beliefs of heretical sects that 
contravene the tenets of faith (def: vl-2) of Ahl 
al-Sunna, 

(3) The third category consists of recom¬ 
mended innovations such as building hostels and 
schools of Sacred Law, recording the research of 
Islamic schools of legal thought, writing books on 
beneficial subjects, extensive research into funda¬ 
mentals and particular applications of Sacred 
Law* in-depth studies of Arabic linguistics, the 
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reciting of wird s (def: w20) by those with a Sufi 
path (A: or circles of dhikr in which the movement 
of the participants increases their remembrance of 
Allah), and commemorating the birth (mawlid, 
dis: w58) of the prophet Muhammad (Allah bless 
him and give him peace) and wearing one's best 
and rejoicing at it. 
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(4) The fourth category includes innovations 
that are offensive, such as embellishing 
mosques, decorating the Koran, and having a 
backup man (muballigh) loudly repeat the spoken 
Allahu Akbar of the imam when the latter’s voice 
is already clearly audible to those praying behind 
him. 
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(5) The fifth category is that of innovations 
that are permissible * such as sifting flour, using 
spoons, and having more enjoyable food, drink, 
and housing. 

(al-Jawahir al-luluiyya fi shark al-Arba in al- 
Nawawiyya (y68), 220-21) 


w29,4 ( Abdullah Muhammad Ghimari:) In his 
al-Qawa id al-kubra, Tzz ibn ‘Abd al-Salam clas¬ 
sifies innovations {btd‘a), according to their 
benefit, harm, or indifference* into the five 
categories of rulings: the obligatory, recom¬ 
mended, unlawful, offensive, and permissible; 
giving examples of each and mentioning the prin¬ 
ciples of Sacred Law that verify his classification. 
Mis words on the subject display his keen insight 
and comprehensive knowledge of both the prin¬ 
ciples of jurisprudence and the human advantages 
and disadvantages in view of w hich the Lawgiver 
has established the rulings of Sacred Law. 
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Because his classification of innovation 
(bid a) was esiabhshed on a firm basis in Islamic 
jurisprudence and legal principles, it was con¬ 
firmed by Imam Nawaw r i, Ibn Ha jar ‘Asqalani, 
and the vast majority of Islamic scholars, who 
received his words with acceptance and viewed it 
obligatory to apply them to the new events and 
contingencies that occur with the changing times 
and the peoples who live in them. One may not 
support the denial of his classification by dinging 
to the hadith “Every innovation is misguidance,” 
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because the only form of innovation that is with¬ 
out exception misguidance is that concerning 
tenets of faith, like the innovations of the Mu “tazi- 
lites, Qadarites. Murji’ites. and so on, that con¬ 
tradicted the beliefs of the early Muslims. This is 
the innovation of misguidance because it is harm¬ 
ful and devoid of benefit. As for innovation in 
works, meaning the occurrence of an act con¬ 
nected with worship or something else that did not 
exist in the first century of Islam, it must necessar¬ 
ily be judged according to the five categories men¬ 
tioned by l Izz ibn 'Abd al-Salam. To claim that 
such innovation is misguidance without further 
qualification is simply not applicable to it, for new 
things are among the exigencies brought into 
being by the passage of time and generations, and 
nothing that is new lacks a ruling of Allah Most 
High that is applicable to it, whetheT explicitly 
mentioned in primary texts, or inferable from 
them in some way. The only reason that Islamic 
law can be valid for every time and place and be 
the consummate and most perfect of all divine 
laws is because it comprises general methodologi¬ 
cal principles and universal criteria, together with 
the ability its scholars have been endowed with to 
understand its primary texts, the knowledge of 
types of analogy and parallelism, and the other 
excellences that characterize it. Were we to rule 
that every new r act that has come into being after 
the first century of Islam is an innovation of mis¬ 
guidance without considering whether it entails 
benefit or harm, it would invalidate a large share 
of the fundamental bases of Sacred Law as well as 
those rulings established by analogical reasoning, 
and would narrow and limit the Sacred Law's vast 
and comprehensive scope (Adiifa Ahlal-Sunna wa 
al-Jama'u (y 119), 145-47). 
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w30.0 MIRACLES (KARAMAT) 
(from f 15.2) 


OjJ w3H.il 


w30,l (Nawawi:) Muslim orthodoxy affirms the 
existence of miracles vouchsafed to the friends of 
Allah (awliya\ def: w33), and that they occur and 
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exist throughout all eras of history, as is attested to 
'by both rational evidence and the explicit texts of 
verses of the Holy Koran and numerous prophetic 
hadiths- As for the Koranic verses, they include: 

(1) the word of Allah Most High in the story 
of Maryam, 





La)1j 
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“ ‘Shake the trunk of the palm tree towards 
you, and it will let fall fresh ripe dates upon you' M 
(Koran 19:25), 

while Maryam, by scholarly consensus, was not a 
prophet (n: Qurtubi says, '’By the word 'shake/ 
Allah ordered her to jar the withered palm trunk, 
that she might behold another of His miracles in 
reviving the lifeless tree” (al-Jamt li ahkam al - 
Qur'an{y\\l)i 11.94)); 

(2) "Every time Zakariyya entered the 
Sanctuary , he found provision with her. He said, 
‘O Maryam, from whence has this come to you?’ 
And she said, ‘It is from Allah' 11 (Koran 3:37) 
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(n: Ourtubi says, “When Zakariyya used to enter 
where she was, he would find the fruits of winter¬ 
time with her in summer, and the fruits of sum¬ 
mertime in winter, so he asked her, ‘O Maryam, 
from whence has this come to you? And she said, 
’ll is from Allah’ ” {al-Jami li ahkam al-Qur'an 
(y 117), 4.71)); 


e ; jLfli *LiJl y la .h\ \ 

sA 

j* y : c.ll at ?li* 4 U ^ yy 
)t jaH y jx] * 1)1 

•< V' 

Lai kUJS j *j (f) 

: JU <uU 

LLJi ^ JLJl D) 


(3) from the story 1 of Sul ay man’s companion 
(N: who “possessed knowledge of the Book/ 7 and 
instantly brought from afar the throne of the 
Queen of Sheba to Sulayman (upon whom be 
peace)), 

L \.. *1 will bring it to you before your glance 
returns to yourself ” (Koran 27:40) 
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(n: Qurtubi says, "According to most Koranic 
commentators, 'he who possessed knowledge of 
the Book’ was Asuf ibn Barkhiya of the Israelites, 
a siddiq (lit, "one of great faith”) who knew the 
greatest name of Allah, which if He is asked by it 
He gives, and if supplicated He answers (al-Jami* 
li ahkam al-Qur an (yl 17), 13.204)); 
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(4) and finally, alt the miraculous events that 
took place in the story of the People of the Cave 
(Koran 18), who by scholarly consensus were not 
prophets. 

As for hadiths that furnish evidence of miracles, 
there are many, such as: 

(1) the hadith of the three people who took 
shelter in a cave, and when a great stone scaled off 
its entrance, each in turn made supplication to 
Allah, and the stone was moved aside for them, a 
hadith recorded in the Sahihs of Bukhari and 
Muslim; 

(2) and the famous hadith recorded by 
Bukhari and others about the story of Khubayb al- 
Ansari (Allah be well pleased with him), a Com- 
panion of the Prophet (Allah bless him and give 
him peace), of whom Bint Hurith said: “By Allah, 
I never saw a better prisoner than Khubayb. By 
Allah, one day 1 found him eating from a bunch of 
grapes in his hand, though he was manacled in 
irons and there was no fruit in all of Mecca," 

The hadiths, narratives of the Companions, 
and accounts of the early and later Muslims on this 
subject arc beyond number, and there is a suffi¬ 
ciency in those we have just mentioned (Bustan al- 
‘arifin (y 104), 142-54). 

KINDS OF MIRACLES 

w30.2 (Ibrahim Bajuri:) An inimitable prophetic 
miracle (mu'jiza) is an event contravening natural 
laws that appears at the hands of someone who 
claims to be a prophet and is challenged by those 
who deny this, such that the deniers are unable to 
perform the like of it. Such inimitable miracles are 
distinguished from: 

(1) miracles of divine favor (karamat) which 
appear at the hands of servants of manifest righ¬ 
teousness (N: who are not prophets, as opposed to 
the above): 

(2) miracles of provender (ma'una) (N: such 
as food being miraculously increased to feed a 
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multitude), which appeal at the hands of ordinary 
people to save them from hardship; 

(3) miracles of delusion (istidraj), which con¬ 
sist of supernatural events that appear at the 
hands of an unrighteous person as a manifestation 
of Allah’s intention to deceive him and lead him 
further astray; 

(4) miracles of humiliation (ihana), which 
are supernatural events that appear at the hands 
of someone to show the falsity of his claims, as 
happened to (N: the false prophet) Musaytima the 
Liar, who spat in the eye of a one-eyed man to 
restore his sight, and the man's good eye went 
blind; 

(5) miracles portending a prophetic mission 
(irhas), which occur before prophethood or mes- 
sengerhood to establish the way for it, such as the 
cloud that gave shade to the Prophet (Allah bless 
him and give him peace) (N: in his youth, moving 
as he did and stopping as he did. while he was jour¬ 
neying with a caravan to Syria) before his pro¬ 
phetic mission; 

(6) and sorcery (sihr) and also stage magic 
(sha'badha), which is accomplished by sleight of 
hand, making the illusory seem real. 
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(Shark Jawhara al-tawhid al-musamma Tuhfa al- 
murid (y24). 133) 
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w3l,0 OBTAINING BLESSINGS w3t.(l 

(TABARRUK) THROUGH THE ~ ‘ ’ 

RIGHTEOUS (from g3.9) ' 

w3l. I (A:) To hold that things have properties that cause benefit or harm inde¬ 
pendently of the will of Allah is unbelief (kufr), whether such properties are con¬ 
sidered natural or supernatural. But the contention of certain people that show ing 
veneration (ta ; zim) for the righteous or that obtaining blessings (tabarruk) 
through them or their effects constitutes worship of them or associating others 
with Allah (shirk) is not supportable by the prophetic sunn a, which attests to the 
contrary, as may be seen from the following hadiths: 
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(1) Bukhari relates that ‘Uthman ibn ‘Ab¬ 
dullah said: “My wife sent me to Umm Salama 
with a cup of water [here the sub narrator lsra'il 
closed three fingers to show its size] in which to dip 
a Lock containing some of the Prophet s hair 
(Allah bless him and give him peace). Whenever a 
person was suffering from the evil eye or an ill¬ 
ness > they would send her a vessel of water [A: 
which Umm Salama w r ould dip the hair in, for 
treating the ill by their drinking it or washing with 
it]. I looked into the metal bell [N: holding the 
lock of hair] and saw some red hairs. 

(2) Bukhari relates from Abu Musa that “the 
Prophet {Allah bless him and give him peace) 
called for a vessel of water, washed his hands and 
face in it, spa* a mouthful of water back into it and 
then said to Abu Musa and Bilal, 'Drink from it 
and pour the rest over your faces and chests,’ ” 

(3) Bukhari relates from Mahmud ibn Rabi' 
that “w'hen the Prophet (Allah bless him and give 
him peace) performed his ablution, the Compan¬ 
ions almost fought over the excess water.’’ 
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The Prophet (Allah bless him and give him peace) would never have permit¬ 
ted the like of this if there were any suspicion of associating partners with Allah 
(shirk) in it. In each of the above hadiths and others, there is a clear basis for the 
legal validity of obtaining blessings through the effects of the righteous (tabar- 
ruk), as it was done with the Prophet’s consent and wish by the Companions, this 
being the reason that Muslims after them have also done so. And Allah knows 
best. 
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w32,0 INSTRUCTING THE 
DECEASED (TALQIN) (from g5.6(l)) 


I w32.0 


w32,l (N;) Instructing the deceased (talqin) is 
when a Muslim sits beside the grave of his fellow 
Muslim after burial to speak to him, reminding 
him of the Testification of Faith “There is no god 
but Allah, Muhammad is the Messenger of 
Allah,” and certain other matters of belief, such 
as that death is real, paradise is real, hell is real, 
and that Allah shall raise up those who are in their 
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graves —and praying that the deceased wilt prove 
steadfast when the two angels question him. ft 
does not have a particular form, but rather any¬ 
thing that accomplishes the above is called “in¬ 
structing the deceased.” The following evidence 
may be adduced for its validity in Sacred Law: 

(!) The rigorously authenticated (sahihj 
hadith that the Prophet (Allah bless him and give 
him peace) ordered that the bodies of the 
violators slain on the day of Badr be thrown into a 
well whose interior was uncased with stones, then 
he approached the well and began calling the 
unbelievers by their names and fathers’ names, 
saying: “O So-and-so son of So-and-so, and So- 
and-so son of So-and-so: it would have been easier 
had you obeyed Allah and His messenger. We 
have found what our Lord promised to be true; 
have you found what vour Lord promised to be 
true?" To which 'Umar said, “O Messenger of 
Allah, why speak to lifeless bodies?” And he 
replied, “By Him in whose hand is the soul of 
Muhammad, you do not hear my words better 
than they do.” 

(2) The Prophet (Allah bless him and give 
him peace) said: 

“When a servant is laid in his grave and his 
friends have turned from him and he hears the 
footfalls of their sandals, two angels come to him, 
sit him upright, and ask him, ‘What were you wont 
to say of this man Muhammad (Allah bless him 
and give him peace)?’ The believer will answer. 'I 
testify that he is the slave of Allah and His mes¬ 
senger? and it will be said, ‘Look at your place in 
hell, Allah has changed it for a place in paradise? 
and the man will behold both of them...?' 

(3) TJthman ibn 1 Aft'an (Allah be well 
pleased with him) relates that when the Prophet 
(Allah bless him and give him peace) used to finish 
burying someone, he would stand by the grave 
and say, “All of you, ask Allah to forgive your 
brother and make him steadfast, for he is now 
being asked.” 
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(4) Abu Umama said. "W’hen t die, do with 
me as the Prophet (Allah bless him and give him 
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Instructing the Deceased (Talqin) 
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peace) ordered us, saying, ‘When one of your 
brothers dies and you have smoothed over the 
earth upon his grave, let one of you stand at the 
head of the grave and say, “O So-and-so son of So- 
and-so [n: the latter “So-and-so" is feminine, 
naming the deceased’s mother]"—for he will 
hear, though he cannot reply—and then say, li O 
So-and-so son of So-and-so," and he will sit 
upright; and then say, “O So-and-so son of So- 
and-so,” and he will say, "‘Direct me, Allah have 
mercy on you, ' though you will not hear it, but 
should say, “Remember the creed upon which 
you departed from this world, the testification 
that there is no god but Allah, and Muhammad is 
His slave and messenger, and that you accepted 
Allah as your Lord, Islam as your religion, 
Muhammad as your prophet, and the Koran as 
your exemplar/’ For then the two angels Munkar 
and Nakir will take each other’s hand and say, 
“Let us go, what is there to keep us beside some¬ 
one who has been instructed how to make his 
pica?” ’ 

' A man said, ‘O Messenger of Allah, what if 
one docs not know the name of his mother?’ and 
he answered. Then one should mention his des¬ 
cent from his mother Eve, saying, "O So-and-so 
son of Eve..." ' ” 
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l abarani related this hadith in his al-Mujam al- 
kabir, and Ibn Hajar ‘Asqalani has said that “its 
chain of transmission is sound” (Talkhis al-habirfi 
fakhrij ahadilh al-Rafl'i al-kabir (yl5), 2.143). 
Some scholars have said that this hadith is not well 
authenticated (da‘if), while others have gone to 
the extreme of calling it a forgery. 


DISCUSSION OF THF. EVIDENCE 


iliSfl Liilu 


w32.2 The first three of the above hadiths, all of 
them rigorously authenticated (sahih), show that: 

(1) a dead person hears the words of a living 
person speaking to him and even the sounds of 
movement around him; 

(2) the dead arc questioned in their graves: 
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(3) and that it is legally valid after burial for 
a living person to ask Allah to forgive the 
deceased and make him steadfast for the question¬ 
ing of the two angels. 

As for the fourth hadith. scholars have felt 
comfortable with it, saying that if the deceased can 
hear, we should let him hear these words which he 
is in the driest need of in such circumstances, and 
even if the hadith that has conveyed them is not 
well authenticated, its content is valid and true. 

The foregoing is what has been said about 
instructing the deceased (talqin), so whoever does 
it cannot be blamed, since they have something of 
a case for it; and whoever does not cannot be 
blamed, because they do not consider the case suf¬ 
ficient. In any event, we should be anxious to pro¬ 
mote love and brotherhood between Muslims, 
and not divide the ranks with questions like this, 
for the important thing is our belief in the oneness 
of Allah, and the unity of the Islamic Community, 
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w33.0 THE FRIENDS OF 
ALLAH (AWLIYA’) (from g5.7(4)) 
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w33 J Allah Most High says: 

“Verily the friends of Allah, no fear shall be 
upon them, nor shall they sorrow, those who 
believe and are godfearing. Great tidings are 
theirs in this life and the world to come. There is 
no changing the words of Allah, that is the su¬ 
preme triumph*’ (Koran 19:62-64). 
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w33.2 (n:) The following rigorously authenti¬ 
cated (sahih) hadith has been translated below 
with two commentaries, one by ‘Abd al-Ra’uf 
Munawi (M:) and the other by Muhammad ibn 
* Allan Bakri (B:). 

The Prophet (Allah bless him and give him 
peace)said: 

“Allah Most High says: 'He who is hostile to 
a friend (wali) of Mine J declare war against. My 
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slave approaches Me with nothing more beloved 
to Me than what I have made obligatory for him, 
and My slave keeps drawing nearer to Me with 
voluntary works until I Love him. And when I love 
him, I am his hearing with which he hears, his 
sight with which he sees, his hand with which he 
seizes, and his foot with which he walks. If he asks 
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Me, I will surely give to him, and if he seeks refuge 
in Me, I will surely protect him/ M 


: f) • • •' 


fie who is hostile to a friend (wali) of Mine 
(M : friend meaning the knower of Allah ('arif 
billah) who is constant in obedience to Him and 
sincere in his acts of worship) 

(B: that is, he who is dose to Allah by his 
devotion to Him through obeying His commands 
and shunning the acts He has forbidden) 

/ declare war against 

(M: I inform him that I shall make war upon 
him, meaning that Allah will deal with him as one 
at war does, namely, with theophanies against him 
of manifestations of omnipotent force and 
majesty, this being the ultimate threat. The words 
hostile to a friend (wali) mean hostile to him for 
being a friend (wali), not just any hostility what¬ 
ever, It exdudes such things as taking him to court 
to have him fulfill an obligation. Rather, hostility 
to him for being a friend of Allah is to deny it out 
of mere obstinacy or envy, or to disparage or 
abuse him, and similar kinds of ill-treatment. And 
w T hen the peril of being hostile toward such a per¬ 
son is appreciated, the reward for friendship with 
him may likewise be inferred) 

(B: / declare war against means I shall fight 
this enemy for him t i.e, destroy him. And this is a 
very severe threat for opposing or having enmity 
towards someone Allah loves. Too, the affirma¬ 
tion of Allah’s fighting the enemies of His friends 
entails the affirmation of His friendship for those 
who befriend them). 

My slave approaches Me with nothing more 
beloved to Me than what I have made obligatory 
for him 

(B: meaning the performance of what 1 have 
made obligatory for him. whether individually or 
communally. The obligator)' is more beloved to 
Allah than voluntary devotions because it is more 
perfect, since the command to do it is absolute. 


. ^ 'j,.? i I 

** iww J I j—i fcj ; 

, Kiw’4lb1 JJUp 

j- if i ** ,JL Ajuif-i f) 

I 4JUlljLl aL* <11 *1 

j * 1 li^ . 

l 4 “^ Ja ai)'i «L#Lj»jl 

Lilian ■c.j'ilj .J^-V 

t i ' «° 

A~*mi j* 'J—p- ^3 k LLp L »1 _/ 

. ^ ails .* f\ 

• j* 

^ 4 -^ d y;U>v* J ; 4 ^) 

L ^.Ly* J_ijjlj , < 

jIL-aj" dJl <->) jji 

j laj 

^ J-h* 

* 

, n cU ‘C ■ ■ ■ jv jZ$ ^ L>v* 
4__Jjk \a frlil ^1 ; v,-r^ 

if* ulS" Ui'j itfli"jil jCf UjP 


implying a reward for its performance and punish- 
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ment for its nonperformance, as opposed to vol¬ 
untary devotions, whose nonperformance is 
unpunished, and which, it is said, amount to but 
one-seventieth of the value of an obligatory act), 
and My slave keeps drawing nearer to Me with 
voluntary works until I love him. And when I love 
him, I am his hearing 
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(B: the protector of his hearing) 
with which he hears 

(B: meaning He who keeps it from being used 
to hear what is not permissible to listen to, such as 
slander, talebearing, and the like), 
his sight with which he sees 
(B: safeguarding it from what is unlawful to 
look at), 

his hand with which he seizes 

(B: so that he takes only what is lawful), 

and his foot with which he walks 

(B: so that he walks only to what is permitted) 
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(M: in summary, whoever draws near to 
Allah through what is obligatory, and then 
through voluntary works. Allah draws him nearer 
and elevates him from the level of true faith 
Oman) to the level of the perfection of faith 
(ihsan. dis: u4) such that the knowledge in his 
heart becomes visible to the eye of his spiritual 
perception. To fill one's heart with knowledge of 
Allah effaces what is other than Him, so that one 
speaks not except of Him, moves not save at His 
behest, and if one looks, it is through Him, and if 
one seizes, it is through Him. And this is the con¬ 
summate awareness of the oneness of Allah) 

(B: the consequence of which is the preserva¬ 
tion of the individual's whole person, so that he 
forsakes selfish desire and is wholly absorbed in 
obedience. Another interpretive possibility is that 
the hadith is a metaphor for Allah's help and assis¬ 
tance, as if Allah Most High, figuratively speak¬ 
ing, were to play the role of the senses with which 
the individual perceives and the limbs he relics on, 
A variant has the addendum:) 

so that through Me he hears, through Me he 
sees, through Me he seizes, and through Me he 
walks 

(M: concerning which, the sheikhs of the 
Sufis (Allah Most High be well pleased with them) 
have had disclosures of the hidden and experien¬ 
tial indications that would make crumbled bones 
quake. But these are of no use save to those who 
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Visiting Graves 


w34.0 


tread their path and come to know the wellspring 
from which they drink, as opposed to those who 
do not, and are not safe from grave error and fail¬ 
ing into the abyss of believing that Allah can 
indwell in created things (hulul, dis: w7.1), or that 
other than Him can unite with Him (iltihad. 
w7.2)) 

(B: this then, and those who fancy that other 
than Allah can unite with Him or that Allah can 
indwell in created things claim that the import of 
the hadith is not figurative but literal, and that 
Allah, far exalted above what they say, actually 
permeates or unifies with one, may Allah render 
them even viler). 

If he asks Me, I will surely give to him 

(M: what he asks, as happened to many of the 
early Muslims), 

and if he seeks refuge in Me, / will surely pro¬ 
tect him 

(M: from what he fears, this being the w ? ay of 
a lover with his beloved. His unquestionable 
promise, solcmnified by the form of the oath (n: in 
the words “I will surely”), entails that whoever 
draws near to Him through the above will not have 
his prayer (du‘a’) rejected). 

(Dalil al-falihin li turuq Riyad al-salihin (y25), 
3.344—46, and Fayd al-Qadir shark al-Jami' al- 
saghir (y91), 2.240-41) 


w34.0 VISITING GRAVES (from g5.8) 


w34.I (Nawawi;) The Prophet (Allah bless him 
and give him peace) said, 

‘i had forbidden you to visit graves, but now 
visit them..,.” 

This is one of the hadiths that comprise both 
the ruling that supersedes a previously valid ruling 
and the one superseded. It explicitly states that 
the prohibition of men visiting graves has been 
lifted. Scholars unanimously concur that visiting 
them is sunna for men. As for women, there is dis- 
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agreement among our colleagues about them, 
those who hold that women may not visit them 
saying that women are not intended by an address 
to men (n: the Arabic male plural imperative 
zuruha) (N: though the sounder position in the 
Shafi‘i school is that woman may visit graves as 
long as it docs not entail blameworthy things such 
as displays of grief, mixing of men and women, 
and the like. The hadiths prohibiting women from 
visiting graves are interpreted by Shafi'i scholars 
as applicable to the time before the prohibition 
was lifted by the above hadith) (Sahih Muslim bi 
Shark af-Nuwowi (y93), 7.46-47), 
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w35.0 DONATING THK REWARD 
FOR KORAN RECITAL TO 
THE DECEASED (from g5.8 T end) 


ji A .ft w35.0 

^ U^j jlyUl 

fc* 


w35.1 (Muhammad Makhluf:) As for reciting 
the Koran for the deceased, whether at his grave 
or far from it, scholars disagree as to whether the 
reward for it reaches him. The scholarly majority 
hold that it does reach him, and this is the truth, 
especially if the reciter afterwards donates the 
reward of what he has read to the deceased In 
such a case the reciter also receives the reward for 
his recital without this diminishing anything from 
the reward of the deceased {Fa taw a shar'iyyu wa 
buhuth Is fanny v a (y79), 2.303). 
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w3.V2 (N:) The position of Hanafis and Hanbalis 
is that a Muslim is entitled to donate the reward of 
any kind of worship he performs to whomever he 
wishes of the Muslim dead. As for Shafi is and 
Malikis, they distinguish between acts that are 
valid to perform in another's stead and those 
that are not, the former being valid to donate 
the reward of to the deceased, while the latter arc 
not, though the later scholars of the Shafts and 
Malikis incline toward the validity of donating the 
reward for any kind of worship whatever to the 
dead, llie Hanafis and Hanbalis adduce the fol¬ 
lowing evidence to support their position; 
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w35.2 


(1) Bukhari and Muslim relate that the 
Prophet (Allah bless him and give him peace) sac¬ 
rificed two rams of predominately white color, 
one for himself and the other for his Community 
(Umma). The evidence therein is that the Prophet 
(Allah bless him and give him peace) offered sac¬ 
rifice animals and donated the reward to his Com¬ 
munity, which includes both the living and the 
dead, both those who existed at his time and those 
who came after. 

(2) Anas relates that he said to the Prophet 
(Allah bless him and give him peace): “O Mes¬ 
senger of Allah, we give in charity, perform the 
pilgrimage, and supplicate for our dead. Does this 
reach them?” He replied, “Yes, indeed it reaches 
them, and they rejoice thereat just as one of you 
rejoices at the gift of a tray of food.” 

(3) The Prophet (Allah bless him and give 
him peace) said, “Whoever dies with an obligat¬ 
ory fast to perform, his responsible family 
member may fast it in his stead.” 

(4) The Prophet (Allah bless him and give 
him peace) said, “Recite YaSin [Koran 36] over 
your dead/ 1 

(5) Allah Mighty and Majestic has informed 
us that the angels ask forgiveness for believers, as 
He says, 

‘The angels glorify their Lord with praise and 
ask forgiveness for those on earth” (Koran 42:5), 

and He praises believers who ask forgiveness for 
their brethren, by saying, 

And those who come after them say, 
‘Lord, forgive us and our brethren who have pre¬ 
ceded us in faith’ ” (Koran 59:10). 

(6) And the Prophet (Allah bless him and 
give him peace) used to supplicate for those he 
performed the funeral prayer over—the evidence 
in all of the above being that supplications (duV) 
are an act of worship, for the Prophet (Allah bless 
him and give him peace) said, 
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''Supplication is worship/' 




while the above texts clearly show that supplica¬ 
tions benefit others besides the one who makes 
them, even when the other does not ask for the 
supplication to be made for him. 

The foregoing provides evidence that the 
deceased benefits from all types of worship, 
whether monetary or physical, since fasting, pil¬ 
grimage, supplications, and asking forgiveness are 
all physical acts of worship, and Allah Most High 
conveys the benefit of them to the deceased—and 
so it must also be with other works (Qada* al- 
‘ibadat wa al-niyaba fiha (y!14), 400-403). 
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w36.0 STUDENTS OF SACRED LAW 
ACCEPTING ZAKAT (from h8.S(2)) 


UiaJ 


j\yr w36.0 


w36.1 (Ghazali:) If someone attaining know¬ 
ledge of Sacred Law would be prevented from 
doing so if he were to engage in earning a living, he 
is considered ''poor' 1 (N: in respect to the permis¬ 
sibility of his accepting zakat), and his ability to 
earn is not taken into consideration. But if he is 
merely a devotee whose gaining a livelihood 
would busy him from his religious devotions and 
schedule of supererogatory worship, then he must 
go earn a living, for earning is more important 
than devotions. 

, *., The second category consists of those who 
are short of money (miskin), i.e. whose income 
docs not cover their expenses. Someone might 
possess a thousand dirhams and be ' short of 
money, 1 ’ while another might possess nothing but 
an axe and a rope and be self-sufficient. The mod- 
est lodgings one lives in and the clothes that cover 
one, to the degree required by one's condition, do 
not negate one's being short of money. Nor do 
household furnishings, meaning those which one 
needs and arc suitable for one. Nor does posses¬ 
sing books of law negate one's being short of 
money (n: if one is a student of Sacred Law accept¬ 
ing zakat, as above), for if one owned nothing but 
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w36.1 


books, one would not be obligated to pay the 
zakat of ‘Eid al-Fitr (dis: h7.1), since books are 
legally considered as clothing and furnishings arc, 
in that one needs them. One should, however, 
take the way of greater precaution in curbing 
one's need for books. Books are only needed for 
three purposes: teaching, personal benefit, and 
reading for entertainment. As for the need of 
reading for entertainment, it is not considered leg¬ 
ally significant, such as with books of poetry, his¬ 
torical chronicles, and similar, which are of no 
benefit in the hereafter and no use in this life 
except reading and enjoyment. Such books must 
be sold to pay what is due when one owes an expi¬ 
ation (dis: o20.4) or the zakat of ‘Eid al-Fitr, and 
someone possessing them is not considered short 
of money. As for the need to teach, if one needs a 
book to earn a living, as do trainers, teachers, ot 
instructors who work for a salary, such books are 
the tools of their trade and are not sold to pay the 
zakat of ‘Eid al-Fitr, nor are the tools of a tailor or 
any other professional. Nor are one’s books sold if 
one Teaches to fulfill the communal obligation 
(def: a5.1); possessing them does not negate one's 
being short of money, for this is an important 
need. 

As for personal benefit and learning from 
books, such as keeping books of medicine to treat 
oneself or books of pious exhortations to read and 
take admonition from, if there is a doctor or an 
exhorter in town, one does not need them, while if 
there is not, one does. Further, one may not hap¬ 
pen to need to read a book except after a time, 
in which case the period in which one needs it 
should be stipulated, the most reasonable crite¬ 
rion for which would seem to be that whatever one 
is not in need of during the course of a year one 
docs not really need, for someone with food in 
excess of his needs for one day is obliged to pay the 
zakat of ‘Eid al-Fitr, and if we stipulate the need 
for food as being that of one day, wc should con¬ 
sider the need for furnishings and clothing as one 
year, summer clothing not being sold in winter, 
for example. Books, clothing, and furnishings 
would seem to be alike in this. Or someone might 
have two copies of a book and not need both, such 
that if he were to say that one is more accurate 
while the other is of finer quality, so both are 
needed, we would tell him to be satisfied with the 
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more accurate one and sell the finer, forgoing 
mere entertainment and luxury. If one has two 
books on a subject, one of which is comprehensive 
and the other abridged, then if personal benefit is 
the purpose, one should keep the more coni' 
prehensive, while if one needs them to teach, one 
may require both, since each possesses a virtue 
not found in the other. Similar examples are 
innumerable and the discipline of jurisprudence 
cannot cover them all. Rather, the above have 
been mentioned because of widespread abuse, 
and to apprise of the merit of the above criterion 
over others. For it is impossible to deal with all 
cases, w hich would entail estimating the amount, 
number, and kinds of household furnishings and 
clothes, the spaciousness of a house or lack of it, 
and so forth, there being no firm limits to such 
matters. But the legal scholar must use personal 
reasoning (ijtihad) with respect to them and 
approximate the criteria that seem likeliest to 
him. braving the danger of falling into things of 
doubtful legality, while a godfearing person will 
take the path that is religiously more precaution¬ 
ary, leaving what causes him doubt for what does 
not. There are many gray areas between the two 
clear-cut extremes, and nothing can save one from 
them except following the way of greater precau¬ 
tion (Ihya ‘ulum al-din (y39), 1.199). 
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w37.0 THE UNLAWFULNESS OF 
MASTURBATION (from il.18(9)) 


pj j>u w37.0 


w37.1 (N:) Masturbation with one’s own hand is unlawful. Imam S ha fib (Allah 
be well pleased with him) was asked in connection with masturbation about the 
word of Allah Most High: 


those who guard their private parts, save 
from their wives or [bondwomen] whom their 
right hands own, for these are not blameworthy. 
But whoever seeks beyond that, those are the 
tra nsgresso rs n (Koran 23:5-7), 
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and said that these Koranic verses restrict permissible sex to what is mentioned in 
them, since the last verse denies that anything besides this is lawful. 
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w38.0 


w38.n KEEPING SILENT ALL DAY 
IS OFFENSIVE (from il,32) 


ijklw38,() 


w38.I (O:) It is offensive for anyone to keep 
silent the whole day until night when there is no 
need, as is attested to by the hadith related by Abu 
Dawud that *Ali (Allah be well pleased with him) 
said, "I have memorized from the Messenger of 
Allah {Allah bless him and give him peace) that no 
one is considered an orphan after puberty and no 
one may remain silent until nightfall.'' And 
Bukhari relates that Abu Bakr Siddiq (Allah be 
well pleased with him) said to a woman on hajj 
who had resolved to keep silent, "Speak, for this 
is not permissible but is a practice of the pre- 
Islamic period of ignorance." 

Rather, one should occupy the tongue with 
Koran, dhikr, or other acts of obedience per¬ 
formed with the tongue {Fayd al-Ilah ai-Malik 
(>'27), 1.284). 
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w r 39.0 LAYLAT AL-QADR (from i3,2) 


jJuli UJ w39.0 


w39.1 (Muhyiddin ibn al- 4 Arabi:) Diligently per¬ 
form the night vigil prayer (tahajjud, def: fl(L8) 
every night of the year, and do not neglect to sup¬ 
plicate Allah each night, letting part of your sup¬ 
plication be for forgiveness and well-being in your 
religion, this-worldly concerns, and the hereafter, 
for you do not know which night of the year will 
coincide w'ith Laylat al-Qadr {al-Futuhat al-Mak- 
kiyya (y55), 4.486). 
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w40.0 SUPPLICATING ALLAH 
THROUGH AN INTERMEDIARY 
(TAWASSUL) (from j!3.2) 


w4(). 1 (n: Spe cia 1 vocabu l ary: 


w40.0 


Tawassul: supplicating Allah by means of an intermediary, whether it be a 
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living person, dead person, a good deed, or a name or attribute of Allah Most 
High.) | 


w40.2 (Yusuf Rifa'i:) 1 here want to convey the 
position, attested to by compelling legal evidence, 
of the orthodox majority of Sunni Muslims on the 
subject of supplicating Allah through an inter¬ 
mediary (tawassul), and so 1 say (and Allah alone 
gives success) that since there is no disagreement 
among scholars that supplicating Allah through an 
intermediary is in principle legally valid, the dis¬ 
cussion of its details merely concerns derived rul¬ 
ings that involve interschool differences, unre¬ 
lated to questions of belief or unbelief, 
monotheism or associating partners with Allah 
(shirk); the sphere of the question being limited to 
permissibility or impermissibility, and its ruling 
being that it is either lawful or unlawful. There is 
no difference among groups of Muslims in theiT 
consensus on the permissibility of three types of 
supplicating Allah through an intermediary 
(tawassul): 

(1) tawassul through a living righteous per¬ 
son to Allah Most High, as in the hadith of the 
blind man with the Prophet (Allah bless him and 
give him peace) as we shall explain; 

(2) lhe tawassul of a living person to Allah 
Most High through his own good deeds, as in the 
hadith of the three people trapped in a cave by a 
great stone, a hadith related by Imam Bukhari in 
his Sahih; 

(3) and the tawassul of a person to Allah 
Most High through His entity (dhat), names, attri¬ 
butes (dis: w29.2(6))* and so forth. 

Since the legality of these types is agreed 
upon, there is no reason to set forth the evidence 
for them. The only area of disagreement is 
supplicating Allah (tawassul) through a righteous 
dead person. The majority of the orthodox Sunni 
Community hold that it is lawful, and have sup¬ 
porting hadith evidence, of which we will content 
ourselves with the Hadith of the Blind Man, since 
it is the central pivot upon which the discussion 
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THE HADITH OF THE BUND MAN 


a>- 


w40.3 Tirmidhi relates, through his chain of nar¬ 
rators from ‘Uthman ibn Hunayf, that a blind man 
came to the Prophet (Allah bless him and give him 
peace) and said, ‘I’ve been afflicted in my 
eyesight, so please pray to Allah for me.” The 
Prophet (Allah bless him and give him peace) 
said; “Go make ablution (wudu), perform two 
rak'as of prayer, and then say: 


“ ‘O Allah, 1 ask You and turn to You 
through my prophet Muhammad, the Prophet of 
Mercy; 0 Muhammad, I seek your intercession 
with my Lord for the return of my eyesight [and in 
another version: “for my need, that it may be ful¬ 
filled. 0 Allah, grant him intercession forme”].*” 


The Prophet ( Allah bless him and give him peace) 
added, “And if there is some need, do the same,” 


Scholars of Sacred Law infer from this hadith 
the recommended character of the prayer of need, 
in which someone in need of something from 
Allah Most High performs such a prayer and then 
turns to Allah with this supplication together with 
other suitable supplications, traditional or other¬ 
wise, according to the need and how the person 
feels. The express content of the hadith proves the 
legal validity of tawassul through a living person 
(n: as the Prophet (Allah bless him and give him 
peace) w r as alive at the time). It implicitly proves 
the validity of tawassul through a deceased one as 
well, since tawassul through a living or dead per¬ 
son is not through a physical body or through a life 
or death, but rather through the positive meaning 
(ma‘na tayyib) attached to the person in both life 
and death. The body is but the vehicle that carries 
that significance, which requires that the person 
be respected w hether alive or dead; for the words 
“0 Muhammad” are an address to someone phys¬ 
ically absent—in w r hich state the living and dead 
are alike—an address to the meaning, dear to 
Allah, that is connected with his spirit, a meaning 
that is the ground of tawassul, be it through a liv¬ 
ing or dead person. 
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THE HADITH OP THE MAN IN NEED 




w40,4 Moreover, Tabarani, in his al~Mu‘jam al- 
saghir, reports a hadith from 'Uthman ibn Hunayf 
that a man repeatedly visited 'Uthman ibn ‘Affan 
(Allah be well pleased with him) concerning 
something he needed, but 'Uthman paid no atten¬ 
tion to him or his need. The man met Ibn Hunayf 
and complained to him about the matter—this 
being after the death of the Prophet (Allah bless 
him and give him peace) and after the caliphates 
of Abu Bakr and 'Umar—so ‘Uthman ibn 
Hunayf, who was one of the Companions who col¬ 
lected hadiths and were learned in the religion of 
Allah, said: “Go to the place of ablution and per¬ 
form ablution (wudu), then come to the mosque, 
perform two rak‘as of prayer therein, and say, 

‘0 Allah, 1 ask You and turn to You 
through our prophet Muhammad, the Prophet of 
Mercy; 0 Muhammad, 1 turn through you to my 
Lord, that He may fulfill my need/ 

“and mention your need. Then come so that 1 can 
go with you [N: to the caliph 'Uthman]/’ So the 
man left and did as he had been told, then went to 
the door of 'Uthman ibn ‘Affan (Allah be well 
pleased with him), and the doorman came, took 
him by the hand, brought him to 'Uthman ibn 
'Affan and seated him next to him on a cushion. 
'Uthman asked, “What do you need?” and the 
man mentioned what he wanted, and 'Uthman 
accomplished it for him and then said, ‘T hadn’t 
remembered your need until just now,” adding, 
“Whenever you need something, just mention it. ” 
Then the man departed, met ‘Uthman ibn 
Hunayf, and said to him, “May Allah reward you! 
He didn’t see to my need or pay any attention to 
me until you spoke with him/' ‘Uthman ibn 
Hunayf replied, “By Allah, 1 didn't speak to him, 
but I have seen a blind man come to the Mes¬ 
senger of Allah (Allah bless him and give him 
peace) and complain to him of the loss of his 
eyesight. The Prophet (Allah bless him and give 
him peace) said, ‘Can you not bear it?' and the 
man replied, ‘O Messenger of Allah, 1 do not have 
anyone to lead me around, and it is a great 
hardship for me / The Prophet (Allah bless him 
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and give him peace) told him, ‘Go to the place of 
ablution and perform ablution (wudu), then pray 
two rak k as of prayer and make these supplica¬ 
tions/ lv Ibn Hunayf went on y “By Allah, we 
didn't part company or speak long before the man 
returned to us as if nothing had ever been wrong 
with him/' 

This is an explicit, unequivocal text from a 
prophetic Companion proving the legal validity of 
tawassul through the dead. The account has been 
classed as rigorously authenticated (sahih) by 
Bayhaqi, Mundhiri, and Haythami. 


fd Jr/1 J-** JJ>. x^\ 

e J-* *■ i_f *.b I 


THE AUTHENTICITY OF THE HADITH 
OF THE BUND MAN 



|C*W? . 


w40,5 Tirmidhi has stated that the hadith of the 
blind man is “a hadith that is well or rigorously 
authenticated but singular, being unknown except 
through this chain of narrators, from the hadith of 
Abu Ja‘far, who is not Abu Ja*far Khatmi," which 
means that the narrators of this hadith, despite 
Abu Ja'far being unknown to Tirmidhi, were 
acceptable to the degree of being well or rigor¬ 
ously authenticated in either case. But scholars 
before Tirmidhi established that Abu JaTar, this 
person unknown to Tirmidhi, was Abu Ja*far 
Khatmi himself. Ibn Abi Khaythama said, “The 
name of this Abu Ja'far, whom Hammad ibn 
Salama relates from, is 'Umayr ibn Yazid, and he 
is the Abu JaTar that Shu'ba relates from/’ and 
then he related the hadith by the channel of trans¬ 
mission of ‘Uthman from Shu*ba from Abu Ja'far, 
Ibn Taymiya, after relating the hadith of Tir¬ 
midhi, said, “All scholars say that he is Abu Ja'far 
Khatmi, and this is correct/ 5 Reflect on this. The 
hadith master Ibn Hajar notes in Taqrih al-tah- 
dhib that he is Khatmi, and that he is reliable 
(saduq). Ibn ‘Abd al-Barr likewise says that he is 
Khatmi in al-fsii'ab ft nta'rifa aZ-as/mfcMoreover, 
Bayhaqi related the hadith by way of Hakim and 
confirmed that it was rigorously authenticated 
(sahih), Hakim having related it by a chain of 
transmission meeting the standards of Bukhari 
and Muslim, which the hadith master Dhahabi 
confirmed, and Shawkani cited as evidence. 
Dhahabi and Shawkani. who are they? The mean¬ 
ing of this is that all the men of the hadith’s chain 
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of transmission are known to top Imams of hadith 
such as Dhahabi (and who is severer than he?), 
Ibn Hajar (and who is more precise, learned, or 
painstaking than he?)* Hakim. Baybaqi, Taba- 
rani, Ibn *Abd al-Barr, Shawkani, and even Tbn 
Taymiya. I his hadith was recorded by Bukhari in 
his ai-Tarikh al-kabir , by lbr> Majah in his Sunan, 
where he said it was rigorously authenticated 
(sahih), by Nasa’i in ‘Amal abyawm wa al-iayla 
by Abu Nuaym in Mari fa al-Sahaba, by Bayhaqi 
in Dalail al-txubuwwa, by Mundhiri in al-Targhib 
wa abtarhib, by Haythami in Majma' al-zawa’id 
wa manba 1 al-fawa’id, by Tabarani in ai-Mu'jam 
al-kabir, by Ibn Khuzayma in his Sahih, and by 
others. Nearly fifteen hadith masters (huffaz, 
hadith authorities with more than 100,000 hadiths 
and their chains of transmission by memory ) have 
explicitly stated that this hadith is rigorously 
authenticated (sahih). As mentioned above, it has 
come with a chain of transmission meeting the 
standards of Bukhari and Muslim, so there is 
nothing left for a critic to attack or slanderer to 
disparage concerning the authenticity of the 
hadith. Consequently, as for the permissibility of 
supplicating Allah (tawassul) through either a liv¬ 
ing or dead person, it follows by human reason, 
scholarship, and sentiment, that there is flexibility 
in the matter. Whoever wants to can either take 
tawassul or leave it, without causing trouble or 
making accusations, since it has been this 
thoroughly checked (Adilla Ahl al-Sunna wa a\- 
Jatria*a (yl!9), 79-83). 


w r 40.6 (n:) It is well to review some salient features of the above article, such as: 

(1) that there are two hadiths, Tirmidhi’s hadith of the blind man and Taba- 
rani’s hadith of the man in need to whom TJthman ibn Hunayf related the story 
of the blind man, teaching him the tawassul that the Prophet (Allah bless him and 
give him peace) had taught the blind man. 

(2) Tirmidhis hadith is rigorously authenticated (sahih), being the subject of 
the above investigation of its chain of narrators, the authenticity of which is estab¬ 
lished beyond a reasonable doubt and attested to by nearly fifteen of the foremost 
hadith specialists of Islam ..The hadith explicitly proves the validity of supplicating 
Allah (tawassul) through a living intermediary, as the Prophet (Allah bless him 
and give him peace) was alive at the time. The author of the article holds that the 
hadith implicitly shows the validity of supplicating Allah (tawassul) through a 
deceased iruermediary as well, since: 
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The Prophet (Allah bless him and give him peace) told the blind man to go 
perform ablution (wudu), pray two rak'as, and then make the supplication con¬ 
taining the words, li 0 Muhammad, I seek your intercession with my Lord for the 
return of my eyesight," which is a call upon someone physically absent, a state in 
which the living and the dead are alike. 

Supplicating Allah (tawassul) through a living or deceased intermediary is. in 
the author’s words, “not tawassul through a physical body, or through a life or 
death, but rather through the positive meaning attached to the person in both Life 
and death, for the body is but the vehicle that carries that significance.’’ 

And perhaps the most telling reason, though the author does not mention it, 
is that everything the Prophet (Allah bless him and give him peace) ordered to be 
done during his lifetime was legislation valid for all generations until the end of 
time unless proven otherwise by a subsequent indication from (he Prophet himself 
(Allah bless him and give him peace), the tawassul he taught during his lifetime 
not requiring anything else to be generalized to any time thereafter. 


(3) The authenticity of Tabarani’s hadith of the man in need during the 
caliphate of 'Uthman (Allah be well pleased with hirn) is not discussed by the ar¬ 
ticle in detail, but deserves consideration, since the hadith explicitly proves the 
legal validity of supplicating Allah (tawassul) through the deceased, for ‘Uthman 
ibn Hunavf and indeed all the prophetic Companions, by scholarly consensus 
(ijma 4 ), were legally upright (‘udul, dis: w56), and are above being impugned with 
teaching someone an act of disobedience, much less idolatry (shirk). The hadith 
is rigorously authenticated (sahih), as Tabarani explicitly states in his al-Mujam 
al-saghir (vl31), 1.184. The translator, wishing to verify the matter further, took 
the hadith with its chain of transmitters to hadith specialist Sheikh Shu'ayb 
Arna'ut, who after examining it, agreed that it was rigorously authenticated 
(sahih) as Tabarani indicated, a judgement which was also confirmed to the trans¬ 
lator by the Moroccan hadith specialist Sheikh 'Abdullah Muhammad Ghimari, 
who characterized the hadith as '‘very rigorously authenticated,” and noted that 
hadith masters Haythami and Mundhiri had explicitly concurred w r ith Tabarani 
on its being rigorously authenticated (sahih). The upshot is that the recommen- 
dedness of tawassul to Allah Most High—through the living or the dead—is the 
position of the ShatTi school. which is why both our author Ibn Naqib at }13.2, and 
Imam Nawawi in his alAdhkar (yl02), 281-82, and al-Majmu' (y!08). 8.274, 
explicitly record that tawassul through the Prophet (Allah bless him and give him 
peace) and asking his intercession are recommended. A final article below by a 
Hanafi scholar concludes the discussion. 


CALLING UPON THE RIGHTEOUS 


ail rijJ 


w'40.7 (Muhammad Hamid:) As for calling upon 
(nida ) the righteous (n: when they are physically 
absent, as in the words ”0 Muhammad” in the 
above haditbs), tawassul to Allah Most High 


[: o]) (: w40.7 
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through them is permissible, the supplication 
(duV) being to Allah Most Glorious, and there is 
much evidence for its permissibility. Those who 
call on them intending tawassul cannot be blamed. 
As for someone who believes that those called 




upon can cause effects, benefit, or harm, which 
they create or cause to exist as Allah does, such a 
person is an idolater who has left Islam (dis: 
o8.7(l7))—Allah be our refuge! This then, and a 
certain person has written an article that tawassul 
to Allah Most High through the righteous is 
unlawful, while the overwhelming majority of 
scholars hold it is permissible, and the evidence 
the writer uses to corroborate his viewpoint is 
devoid of anything that demonstrates what he is 
trying to prove. In declaring tawassul permissible, 
we are not hovering on the brink of idolatry 
(shirk) or coming anywhere near it, for the convic¬ 
tion that Allah Most High alone has influence 
over anything, outwardly or inwardly, is a convic¬ 
tion that flow's through us like our very lifeblood. 
If tawassul were idolatry (shirk), or if there were 
any suspicion of idolatry in it, the Prophet (Allah 
Most High bless him and give him peace) w r ould 
not have taught it to the blind man when the latter 
asked him to supplicate Allah for him, though in 
fact he did teach him to make tawassul to Allah 
through him. And the notion that tawassul is per¬ 
missible only during the lifetime of the person 
through w hom it is done but not after his death is 
unsupported by any viable foundation from Sac¬ 
red Law {Rudud 'ala obaiil wa rasa'il al-Shaykh 
Muhammad al-Hamid (y44), 2.39). 
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w41.0 SMOKING (from j!6.5) 


w 4 J.O 


w41,1 (A:) Many contemporary scholars hold it is unlawful to buy, sell, use, or 
grow' tobacco, because of the unlawfulness of consuming what has been proven to 
be harmful, which is attested to by the word of the Prophet (Allah bless him and 
give him peace). 


Let there be no harming, nor reciprocating 






harm, 
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w41.2 


a well-authenticated hadith (n: of which Muham¬ 
mad Jurdani says, “The ostensive meaning of this 
hadith is the prohibition of all forms of harmful¬ 
ness, great or small, since the grammatical 
indefinite [n: of the words “harming" and 
“reciprocating harnv’J in a negative context indi¬ 
cates generality “ ( al-Jawahir al-luluiyya fi shark 
al-Arba'tn al-Nawawiyya (y68), 244).) 
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FVIDENCE OF THE 
ItAkMl IJ1.NF.SS OK SMOKING 


^-di jjJ> oLIl 


w'41.2 (Richard Doll and R. Peto:) Particularly large and impressive studies 
have been carried out in the United States (by the American Cancer Society and 
the National Cancer Institute), in Japan (by Hirayama), and in Sweden, and all 
point to the conclusion that, in countries in which many cigarette smokers have 
been smoking regularly since early adult life, lung cancer is some 10 to 15 times 
commoner in regular cigarette smokers than in lifelong non-smokers and up to 40 
times commoner in very heavy smokers.... 

These observ ations that smokers were at far greater risk of lung cancer than 
nonsmokers did not, in themselves, prove that smoke caused the disease, 
although it was difficult to think of any other way in which such a close quantita¬ 
tive relationship could have been produced; but other observations effectively 
exclude any alternative fn: emphasis the translator's]. These include the fact that 
the relative risk of lung cancer increased with decreasing age of starting to smoke 
and decreased with the number of years that smoking had been stopped; that the 
increase in incidence appeared at an appropriate time after the increase in 
cigarette sales (after due allowance is made for a spurious increase due to 
improved diagnosis) and with an appropriate lag in time between the increase 
among men (who started to smoke cigarettes early this century) and that among 
women (who started about a quarter of a century later); and that there is a general 
parallelism between the incidence of the disease in different countries and social 
and religious groups and the corresponding figures for the consumption of 
cigarettes. (Furthermore, it was found that when extracts of cigarette smoke were 
applied repeatedly to the skins of laboratory mice many tumours developed.) 
(Oxford Textbook of Medicine (y76), 4.61) 

(n: The foregoing is a statement by competent medical authorities that smok¬ 
ing is harmful to the body.) I 


w41.3 (Sulayman Bujayrmi:) Whatever harms 
the body or mind is unlawful, from which the 
unlawfulness of the well-known tobacco (dukhan) 
is known (Tuhfa al-habib 'ala Shark al-Khaiib al- 
musamnm hi al-lqna fi hall alfazAhi Shuja* (y6). 


[. OUJLo w41 ' 3 
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4.276). | 

(A: This is an explicit text (nass) from a $hafi‘i scholar that establishes the 
ruling for smoking in our school. As for the evidence that growing, buying, and 
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selling tobacco is unlawful, it consists in the principle of Sacred Law that whatever 
leads to the unlawful is itself unlawful. A number of Islamic scholars have 
explicitly declared the total prohibition of tobacco, among them Hashim al- 
Khatib. ‘Ali al-Daqar, Badr al-Din al-Hasani, Sheikh af-Oalyubi, and Muham¬ 
mad Hamid. In past centuries, before the harmfulness of tobacco had been scien¬ 
tifically established, some formal legal opinions (fatwas) were given that smoking 
was merely offensive. In light of what we know today about the harm tobacco 
causes, such opinions are plainly no longer the reliable position for fatwa. If 
uneducated Muslims who follow these opinions may plead ignorance, Islamic 
scholars, for their part, should fear Allah and remember that there is scholarly 
consensus that it is not lawful to judge by other than the soundest and most reli¬ 
able position (dis: wl2.2). Someone with knowledge is obliged to teach people 
what is closer to Islam.) 


* 


w42.0 BUYING AND SELLING 
INSURANCE IS UNLAWFUL 
(from k2.1(e)) 



w42.0 


w42.1 (A:) In addition to the fact that they are usurious (riba r def: k3), buying 
and selling insurance policies are unlawful because of the Prophet’s prohibition 
(Allah bless him and give him peace) of sales in which there is chance or risk 
(gharar), Muslim relates from Abu Hurayra that I 


4 ‘The Messenger of Allah (Allah bless him 
and give him peace) prohibited sales of ‘whatever 
a pebble thrown by the seller hits, 1 and sales in 
which there is chance or risk (gharar)/' 


<UI J ^ : Jli J* 

£?» : f 1 — 
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w42.2 (Nasir al-Mutarrizi:) Gharar is chance or 
risk, meaning it is not known whether it will come 
to be or not, such as selling fish in the water or 
birds on the wing. It includes transactions of 
unknown things, the particulars of which are not 
fully comprehended by the buyer and seller ( at- 
Mughrib fi tarrib a!-Mu'rib (y94), 2.100). 


w'42.2 
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w42.3 (n:) Urging the permissibility of insurance, one Muslim modernist has 
written that the very precise statistical data possessed by insurance companies 
concerning the probabilities of various eventualities makes w hat they are selling 
determinately known (ma lum). This argument fails when one realizes that statis¬ 
tical data from a group of events yields probability figures that, properly speak¬ 
ing, are a description of the group as a whole, and are only analogically applied 
to the individual events within it. When generalized to similar groups of events in 
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the future, such probabilities yield commercially useful knowledge about the 
likelihood of a particular outcome for these future groups. But they cannot and do 
not tell what the outcome will be for any particular member of the group, in this 
case the particular insurance policy. Thus, a Lk 17 percent probability 7 ’ that cir¬ 
cumstances will enable one to collect such and such an amount on a policy is a 
mere description of the whole group of previous policy holders in similar cir¬ 
cumstances, which does not tell whether one will collect the amount or not. One 
may collect a certain amount or may not collect it, which is precisely the gfujrar 
that is unlawful. 


w42.4 (A:) When one needs a car in a country whose laws force one to have car 
liability insurance, buying the insurance has effectively become a tax, and is the 
moral responsibility of the lawmakers, not the person forced to comply. 


* 


w43.0 DEALING IN INTEREST 
(RIBA) IN ENEMY LANDS (DAR 
AL-HARB) (from k3.0, end) 


w43.0 


w43.1 (Muhammad Hamid:) A formal legal 
opinion (fatwa) given by the mufti of Dar al- 
b Ulum and his assistant in Deoband, India, states 
that dealing in interest (nba,def: k3.0(N:))is per¬ 
missible between Muslims and non-Muslims in 
enemy lands (dar al-harb), meaning areas in 
which the rules of Islam do not exist, such coun¬ 
tries not holding its validity or believing in it. This 
fatwa states that it is permissible for a Muslim to 
both take interest (riba) and give it, and claims 
that India is an enemy land (dar al-harb). so there 
is no objection to dealing in interest there, and it 
lastly permits Muslims to put their money in the 
banks of non-Muslims and take interest from 
them, and likewise permits them to loan the state 
money for interest. That is a summary of the con¬ 
tents of the fatwa . It bases the permissibility of 
dealing in interest (riba) with non-Muslims in 
enemy lands (dar al-harb, def: w43.5) on the opin¬ 
ion of Imams Abu Hanifa and Muhammad ibn 
Hasan Shaybani, the colleague of Abu Hanifa 
(Allah Most High have mercy on them). Without 
a doubt, this is what the two Imams have explicitly 
stated, and is the position of the Hanafi school, as 
conveyed in both its main texts and their commen¬ 
taries. 
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Imams Shafi‘i and Abu Yusuf, the colleague 
of Abu Manila, (Allah Most High have mercy on 
them) contradict this opinion. What 1, while 
unqualified to intervene in positions that are dif¬ 
fered upon by mujiahid Imams (def: o22J(d)), 
would nevertheless like to direct attention to is 
that the dissenting opinion of Shafi‘i ami Abu 
Yusuf is not a feeble viewpoint unsupported by 
evidence—by no means is that the case. Their po¬ 
sition on an issue like this deserves to be given its 
due, so that one can fully live up to the demands of 
religion. Nothing actualizes one's innocence like 
taking reasonable precautions, and perhaps a look 
at the evidence will dictate doing so. 


THE EVIDENCE OF ABU HANJFA 
AND TMAM MUHAMMAD 

w43.2 The evidence of Abu Hanifa and Muham¬ 
mad for the permissibility of taking interest (riba) 
from non-Muslims in enemy lands (dar al-harb) is 
the Prophet (Allah bless him and give him peace) 
having said, 

"There is no usury (riba) between the Muslim 
and the hostile non-Muslim in enemy lands (dar 
al-harb)/ 1 

such that their property is lawful to us in their own 
lands. It is permissible for a Muslim who is there 
under a safe-conduct to take it from them with 
their approval, unless it is by way of deceit, which 
is unlawful because it violates the safe-conduct 
agreement they have effected with him that per¬ 
mits him to enter their lands under stipulation that 
he honor it, it being unlawful for him to violate it. 
As for when one of them enters our lands under a 
safe-conduct, it is not permissible to deal in 
interest (riba) with him, for our safc-conduct 
agreement with him makes his property inviolable 
to us, except what he transacts in a lawful way free 
of sin or blame, for the lands are those of Islam. 


THE EVIDENCE OF 
SHAPEl AND ABU YUSUF 
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w43,3 Shafi‘i and Abu Yusuf hold that hostile 
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non-Muslims in their own lands are like those of 
them with a safe-conduct agreement in our lands: 
just as dealing in interest (riba) with one of them in 
our lands is not lawful, neither is dealing in it with 
them in theirs. They say that the above-mentioned 
hadith is singular (gharib), meaning it has reached 
us through but one single narrator. Kamal ibn al- 
Humam states in Fath al-Qadir that Shafi'i relates 
from Ahu Yusuf that Abu Hanifa only held this 
position because a certain sheikh related from 
Makhul that “the Prophet (Allah bless him and 
give him peace) said, 

“ There is no usury (riba) between enemy 
non^Muslims/ 

“[N: Makhul adding,} and I think he said, *and 
people who are Muslims/ " Bayhaqi reports that 
Shafi'i said, “This hadith is not authenticated and 
there is no evidence in it.” The Hanafi Sarakhsi 
says in al-Mabsut, "This hadith is mursal [n; ix, 
reported by one of those (tabi'i) who had person¬ 
ally met and studied under one or more of the 
prophetic Companions (Sahaba) but not the 
Prophet himself (Allah bless him and give him 
peace), hadiths reported in the form of quoting 
the Prophet ( Allah bless him and give him peace) 
w ithout mentioning the name of the Companion 
who related it directly from him], though Makhul 
[n: the tabi'i in this case] is a reliable narrator, and 
a mursal hadith from someone like him is accept¬ 
able as evidence.../' 
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w43.4 (n: Several pages follow, discussing the 
evidence and ijlihad of Abu Hanifa and Imam 
Muhammad, as to why they allow: 

(a) taking interest (ribaj, not giving it; 

(b) from an enemy non-Muslim, not from a 
Muslim; 

(c) when both parties arc in enemy lands 
(daT al-harb), not when either party or both are in 
Muslim lands.) 

.... Thus, w^hat the fatwa of the mufti of Dar 
aLUlum of Deoband says about the permissibility 
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of the Muslim giving interest (riba) to non-Mus¬ 
lims in enemy lands (dar al-harb) being like the 
permissibility of taking it from them, is wrong and 
unacceptable because it flatly contradicts the 
authoritatively transmitted position of the Hanafi 
school, as Imam Sarakhsi has explicitly stated in 
al-Sayr al-kabir wa sharhuhu* for the recorded 
position of the Hanafi school is for the permissibil¬ 
ity of taking it from them only, not the permissibil¬ 
ity of giving it to them.... 

This then, and it should be noted that Mus¬ 
lims in enemy lands (dar al-harb) dealing with 
each other in interest (riba) is not lawful, even 
though the above-mentioned fatwa does not direct 
itself to the question.... 

As for the fatwa's permitting Muslims to put 
their money in non-Muslims’ banks for interest 
(riha), and to loan the state money for interest, 
this could only be done conformably with the 
opinion of Abu Hanifa and Imam Muhammad 
if the Muslim were in enemy lands (dar al-harb) 
and put his money in the enemy non-Mu slims' 
bank there, and similarly with loaning the state 
money for interest. As for doing it in Muslim 
lands, it is not permissible, no matter whether the 
bank is located in Muslim lands or enemy lands, 
for the Muslim is forbidden to do such a thing in 
Muslim countries because Islam's rulings apply 
there, and scholars stipulate for the permissibility 
of his dealing in interest (riba) that firstly it be with 
non-Muslims, and secondly in enemy lands, so the 
prohibition applies in either case. 


I WHAT IS MEANT BY “ENEMY LANDS" 
(DAR AL-HARB) 


w43.5 As for the fatwa s claim that India is an 
enemy land (dar al-harb). it is not in its generality 
true. Because areas where Muslims reside and 
there is a remnant of Islam's rules—even if this is 
limited to marriages and what pertains to them, 
for example—are considered Muslim lands . A 
Muslim land does not become an enemy land 

m' 

except under three conditions: 

(a) thatthe security of Muslims through their 
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leader no longer exists and the security of non- 
Muslims has taken its place; 

(bj that they have been surrounded on all 
sides such that it is impossible for the aid of Mus¬ 
lims to reach them; 

(c) and that not a single one of [slam’s rules 
remains therein (N; which effectively means that 
none of the lands that Islam has spread to and in 
which something of it remains can be considered 
an enemy land. As for other countries, enemy 
lands (dar al-harb, lit, “abode of war ') consist of 
those with whom the Muslim countries (dar al- 
Isiam) arc at a state of war) (n: in the light of 
which, it is dear that there is virtually no country 
on the face of the earth where a Muslim has an 
excuse to behave differently than he would in an 
Islamic country, whether in his commercial or 
other dealings), 

{Rudud 'ala abatil wa rasa'll al-Shaykh Muham¬ 
mad at-Hamid (y44), 2.267-79) 


PROTECTING LENDERS FROM 
LOSS DVE TO INFLATION 


w43.6 (n:) Muhammad Amin ibn ‘Abidin records that if one borrows ten fils (a 
monetary unit) which then lose all their value (kasada), one is not obliged- 
according to Abu Hanifa, to repay anything but the same amount of them. Abu 
Yusuf and Imam Muhammad, however, hold that one is obliged to repay their 
value (A: as it stood at the time of the loan) in silver {A: and since it is a financial 
obligation, the lender is entitled to accept other than silver in its place, such as the 
silver s value in currency at the market prices current on the day of repayment) 
(Hashiyat radd al-muhtar ‘ala al-Durr al-mukhtar shark 1 an wit al-absar (y47), 
5.162). As for a lawful alternative to interest for protecting the lender from losing 
money because of simple inflation (which in contradistinction to the above is a 
mere decrease in the value of currency), the best means would seem to be to ini¬ 
tially loan a specific amount of gold or silver, and then repay the loan with the 
same amount of gold or silver, or its value in currency at the market prices current 
on the day of repayment, if the lender will accept this in place of it, as in (A:) 
above. 
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w44,0 BEQUEATHING MORE THAN 
ONE-THIRD OF ONE’S PROPERTY 
(from L3.1(A:)) 


a _w44.0 

JlLJUJ! cJu j* 


w44.1 (Muhammad Amin ibn 'Abidin:) 

(Question:) '‘So-and-so bequeathed 
[wasivya, def: L1.0(A:>] all of his property to a 
nonfamiiy member and died insisting on this, and 
only a wife survived him. She did [tot agree to per¬ 
mit this bequest [N: by waiving her own estate 
division share of one-fourth]. What is the ruling 
on it?” 

(Answer:) ‘"Bequeathing more than a third of 
one's property is not lawful when there is an estate 
division heir [n: or more than one] who deserves 
the whole estate. As for when an heir does not 
deserve the whole estate, such as a husband [N: 
whose maximal estate division share is one-half 
(dis L6.3)] or wife [N: whose maximal share is 
one-fourth (dis: L6.4)] [A: or when there are no 
eligible estate division heirs at all], then it is per¬ 
missible to bequeath more than a third of one's 
property" (at-'Uqud al-durriyya fi tanqih al- 
Fatawa al-Hamidiyya (y53), 2.310). 


( : Cjt'L-’}* Ji Jr*' 1 w44 . I 

-Lj j lij l| -4. / (J-L*) 
j* ClL 

i 

’yy jJr 'if 


o* j c-lf Ijj j-~t- 

;_d . Ji_ji 
rjjilf 

^ jr* J*] 


.[t\ * /T : i-ubd* 


* 


w45.0 A WIFE’S MARITAL 
OBLIGATIONS (from m5.],end) 


w45.0 


A WIFE'S MARITAL OBLIGATIONS 
IN THE SHAFI l SCHOOL 


AyjLtJi -UA 4J>-J yjl C-’l—>-'jf 


w45T (Abu Ishaq Shirazi:) A woman is not 
obliged to serve her husband by baking, grinding 
flour, cooking, washing, or any other kind of ser¬ 
vice, because the marriage contract entails, for 
her part, only that she let him enjoy her sexually, 
and she is not obligated to do other than that, (A: 
Rather, it is considered sunna in our school for the 
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wile to do the housework, and the husband (who 
is obliged to support her) to earn the living, since 
this is how the Prophet (Allah bless him and give 
him peace) divided the work between Fatima and 
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*Ali (Allah be well pleased with them)) ( at - 
Muhadhdhah ft fiqh al-Imam al-ShafYi (yl25), 
2 . 68 ). 


ir?. J—p—* jr-N ^ ~ 

. «li1 j Ljpli 


A WIFE’S MARITAL OBLIGATIONS 
IN THE HANAR SCHOOL 


XJ' w>L>»lj 


w45.2 (Nahlawi:) The wife's serving her husband 
at home—by cooking, cleaning, and baking 
bread—is religiously obligatory for her, and if she 
does not, she is committing a sin, though it is not 
something that she may be forced to do by the 
court (at-Durar al-mubaha ft al-hazr wa al-ibaha 
(y99), 172). 
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w46.0 THE PERMISSIBILITY OF 
CONTRACEPTION (from m5.5) 


J—Jl i+.Ja'J j\yr b 


w46.1 (Yusuf Qaradawi:) Islam has encouraged 
prolific reproduction and blessed children, male 
and female. But birth control has been made a dis¬ 
pensation for the Muslim when rational motives 
and real necessities call for it. The prevalent 
means people resorted to for preventing or 
diminishing births in the time of the Prophet 
{Allah bless him and give him peace) was coitus 
interrupts, placing the sperm outside the womb 
when ejaculation was felt imminent, and the 
prophetic Companions did this during the time of 
prophethood and divine inspiration. Bukhari and 
Muslim relate from iabir. “We used to practice 
coitus interrupts in the time of the Messenger of 
Allah (Allah bless him and give him peace), while 
the Koran was being revealed." And in Sahih 
Muslim: “We used to practice coitus interrupts 
in the time of the Messenger of Allah (Allah bless 
him and give him peace). Word of this reached 
him and he did not prohibit it," 

A man came to the Prophet (Allah bless him 
and give him peace) and said: “0 Messenger of 
Allah, I have a bondwoman with w hom 1 practice 
coitus interrupts, l do not want her to get 
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pregnant, butl want what men want. The Jews say 
that coitus inierruptus is a lesser form of killing 
one's children." The Prophet {Allah bless him and 
give him peace) said: 


U Xj! 'dj J—jl Oj-ti jil J 
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fhe Jews have lied- If Allah wanted to 





create it, you would not be able to prevent it.” 


y J-Si] [j^Jl 


(aUIIalal wa al-haram fi ai-Islam (yl 10), 191-92) 
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w46.2 (Ghazali:) It is of the etiquette of inter¬ 
course not to practice coitus interrupts, there 
being disagreement among scholars as to the per¬ 
missibility or offensiveness of doing so, though the 
correct position in our opinion is that it is permis¬ 
sible. As for its offensive ness, offensive is a term 
applied to things whose prohibition is closer to the 
unlawful, things whose prohibition is closer to the 
permissible, and things involving merely the non¬ 
performance of something meritorious; and it (n; 
coitus interruptus) is offensive in this third sense, 
the nonperformance of a meritorious act, just as it 
is said, for example, that "it is offensive for some¬ 
one in a mosque to sit without invoking Allah 
(dhilcr) or praying,” or “it is offensive for some¬ 
one living in Mecca not to perform the hajj every 
year.” The meaning of this offensiveness is merely 
that it is forgoing what is titter and more 
praiseworthy, as wc established earlier in explain¬ 
ing the virtue of having a child (Ihya ‘ulum al-din 
(y39),2.47). 
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w47.0 A WARNING AGAINST 
CARELESS ACCUSATIONS OF 
UNBELIEF (from o8,7(ll)) 




w47.U 




w47.1 (Muhammad ‘Alawi Maliki;) Many 
people error, may Allah correct them, in under- 
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standing the real reasons that put a person 
beyond the fold of Islam and necessitate that he be 
considered an unbeliever. One sees them rushing 
to judge Muslims as unbelievers for mere contra- 
ventions of Sacred Law, until there is hardly a 
Muslim on the face of the earth, save a handful. 
While we endeavor to excuse such people and give 
them the benefit of the doubt, saying that perhaps 
they have a good motive such as the intention to 
fulfill the obligation to command the right and for¬ 
bid the wrong, what has escaped them is that per¬ 
forming the duty of commanding the right and 
forbidding the wrong requires wisdom and goodly 
exhortation, and if the matter requires argument, 
it must be with that which is better, as Allah Most 
High says, 


“Call to the path of your Lord with wisdom 
and goodly'exhortation, and argue with them with 
that which is better*' (Koran 16:125), 


for this is likelier to gain acceptance and achieve 
one's purpose, and to do otherwise is error and 
folly. 

If one tries to convince a Muslim—who 
prays, fulfills the obligations of Allah, avoids what 
He has prohibited, invites people to His religion, 
maintains His mosques, and keeps His coven- 
ants—to accept something one feels is the truth, 
but he views the matter to be otherwise, and the 
opinion of Islamic scholars affirming and denying 
it has been divided since time immemorial, and he 
will not agree with one's point of view; then if one 
charges him with unbelief merely because he 
opposes one’s opinion, one has committed an 
enormous wrong and a grievous sin that Allah has 
forbidden, having rather called us to criticize with 
wisdom and graciousness. There is scholarly con¬ 
sensus that it is unlawful to charge with unbelief 
anyone who faces Mecca to pray, unless he denies 
the Almighty Creator, Majestic and Exalted, 
commits open polytheism that cannot be 
explained away by extenuating circumstances, 
denies prophethood, or something which is neces¬ 
sarily known as being of the religion, or which is 
rnutawatir (def: o22.1(d(Il))) (N: whether the lat¬ 
ter is of the Koran or hadith), or which there is 
scholarly consensus upon its being necessarily 
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known as part of the religion. Necessarily known 
means such things as the oneness of Allah, ihe 
attributes of prophet hood, that prophetic mes- 
sengerhood has ended with Muhammad (Allah 
bless him and give him peace}, the resurrection on 
the Last Day, the Final Reckoning, the recom¬ 
pense, and paradise and hell—the denier of any of 
which is an unbeliever, and which no Muslim has 
an excuse for ignorance of, unless he is a new con¬ 
vert to Islam, who is excused until he can learn, 
but not afterwards. 

To judge a Muslim to be an unbeliever for 
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anything besides the above is a very dangerous 
thing, as has come in the hadilh, 




jf-i d/ X k V* 


“If someone says to his fellow Muslim, ‘You 
unbeliever/ one of them deserves the name.’' 


It is not valid for such a judgement to proceed 
from anyone except someone who know^s the 
things that involve unbelief from those that acquit 
one of it in the light of the Sacred Law ? and the 
strict demarcation between faith and unbelief 
according to the standards of the Law of Islam. It 
is not permissible for any human being to rush 
onto the field and charge another with unbelief on 
the basis oi opinions and imaginings without hav¬ 
ing checked and made sure, and without firm 
knowledge. Otherwise the torrent would flood the 
valley floor, and not a Muslim would remain on 
the face of the earth, except a few. The Imam of 
the Two Sanctuaries (n: Juwayni) has said, “If we 
were asked to distinguish the expressions that 
deserve to be considered unbelief from those that 
do not, we would reply that this is a w'ish for some¬ 
thing pointless to wish lor. being too distant a 
reach and too stony a path to tread, involving as it 
does the very bases of the science of divine unity ; 
someone who docs not attain to the furthest 
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reaches of the facts cannot arrive at anything reli¬ 
able to vindicate his criteria for unbelief, “ 

Because of this, we urge the utmost caution, 
in other than the above-mentioned cases, against 
careless accusations of unbelief, for they are 
extremely dangerous. And Allah guides to the 
best of ways, and unto Him is the final destination 
(Mafahim yajibu an tusahhaha (y83), 5-7). 
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DEVIATIONS AND ABERRATIONS 
THAT ARE UNQUESTIONABLY INVALID 




w47.2 (Muhammad Sa'id Buti:) We do not con¬ 
sider deviations and aberrations to include any 
position reflecting a disagreement between 
Islamic scholars resulting from their differences 
on derived rulings or particular applications of 
Sacred Law, for these all return to its basic 
methodology. Rather, we categorically affirm 
that this is a normal variance entailed by the 
very nature of the case (dis b6.2) and its 
methodological bases, though we subject these 
various viewpoints to an examination of which is 
the soundest, classifying them according to their 
relative strengths and weaknesses, each of us 
through his own reasoning (ijtihad) and judge¬ 
ment. 

Nor do deviant and aberrant opinions neces¬ 
sarily entail the unbelief of the people who hold 
them, or being beyond the pale of Islam. Rather, 
there are some opinions so deviant that they reach 
the degree of negating what is necessarily known 
as being of the religion, leading to what the 
Prophet ( Allah bless him and give him peace) 
termed open unbelief; others whose deviance 
reaches only the degree of being a violation of the 
methodological principles concurred upon by 
scholars of the Arabic language and hence by 
scholars of Islamic Law, entailing blameworthy 
innovation (bid*a), and perhaps corruption and 
turning from the truth without excuse; and still 
others whose deviance and aberrance wavers be¬ 
tween reaching actual unbelief and merely falling 
within the hounds of corruption and blameworthy 
innovation, the honest and sincere investigator 
not finding any firm basis to consider them unbe- 
lief, yet not being able to accept with confidence 
that they are only a marginal deviance that does 
not compromise the person who holds them or put 
him outside of Islam. In dealing with this category 
of deviations and intellectual aberrances, we pre¬ 
fer to follow the way of greater precaution, which 
in this context consists of understanding people’s 
states insofar as possible as if they were still within 
the fold of Islam and under its rubric. For the mis¬ 
take of giving them the benefit of the doubt does 
not entail the losses entailed by making a mistake 
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by not giving them it and accusing them of unbe¬ 
lief and having left Islam. Despite which, we spare 
no effort to explain their corruption, and that they 
have innovated something Allah Mighty and 
Majestic has not given leave to; explaining their 
deviation from the methodology agreed upon by 
the scholars of this Community and warning 
people not to be misled by them or affected by 
their falsehoods (al-Salafiyya mar ha!a zamamyya 
muburaka la madhhab Is la mi (>34), 109-10). 
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w48.0 WEAK HADITHS (from p9.5) 


w48.0 

4 * 


w48.1 (A:) Weak (daif) is a term for any hadith with a chain of transmission con¬ 
taining a narrator whose memory was poor, one who was not trustworthy, not 
identified by name, or for other reasons. But weak cannot simply be equated w ith 
false, W r ere this the case, mere analysis of the transmitters would be the universal 
criterion for acceptance or rejection of particular rulings based on hadiths. While 
scholars do use this measure in upgrading the work of preceding generations of 
legal authorities, they have not employed it as a simplistic expedient to eliminate 
every piece of legal information that is connected with a weak hadith, because of 
various considerations. 


MULTIPLE MEANS OF TRANSMISSION 


a JS 


w48.2 One of these is that when a piece of information is received through a 
means of transmission that may or may not he trustworthy, we generally have 
doubts about it. But when one and the same piece of information reaches us 
through several completely different channels, even though each one may or may 
not be trustworthy, the logical probability of the informal ions falsity is much 
reduced. And if we receive the very same piece of information from ten such 
channels, the possibility of its falsity does not usually even come to mind. 

This verificatory principle has two important implications, one being the 
obligatory nature of belief in hadiths that arc mu taw at ir (def: o22J(d(U))), and 
the second being the weight that hadith scholars give to multiple means of trans¬ 
mission. which can raise a hadith from well authenticated (hasail) to rigorously 
authenticated (sahih), or from weak (da‘if) to well authenticated, as described in 
the following account of a hadith** reclassification by a major specialist in hadith 
forgeries. 

(‘Ali Oari:) The hadith “I am the city of 
knowledge and ‘Ali is its gate. 11 was mentioned by ^ ^ -u i \ jj 'Js-y jbM 

Tirmidhi in his JamV, where he said it was " ^ 
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un acknowledge able. Bukhari also said this, and 
said that it was without legitimate claim to authen¬ 
ticity. Ibn Ma'in said that it was a baseless lie, as 
did Abu Hatim and Yahva ibn Said, Ibn Jaw/J 
recorded it in bis book of hadith forgeries, and was 
confirmed by Dhahabi and others in this. Ibn 
Daqiq al-‘Eid said, “This hadith is not confirmed 
by scholars, and is held by some to be spurious/' 
Daraqutni stated that it was uncorroborated. Ibn 
Hajar “Asqalani was asked about it and answered 
that it was well authenticated (hasan), not rigor- 
ously authenticated (sahib), as Hakim had said, 
but not a forgery (mawdiT) as Ibn Jawzi had said. 
This was mentioned by Suyuti. The hadith master 
(hafiz) Abu Sa*id ‘Ala'i said, ‘‘The truth is that the 
hadith is well authenticated (hasan), in view of its 
multiple means of transmission, being neither 
rigorously authenticated (sahib) nor weak (da‘if), 
much less a forgery’ (Risala al-mawdu'ai (yll2), 
26). 
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(A:) Thus, when the person who has related a hadith is an Islamic scholar of 
the first rank, it is not enough for a student or popular writer to find one chain of 
transmission for the hadith that is weak. There are a great many hadiths with 
several chains of transmission, and adequate scholarly treatment of how these 
affect a hadith s authenticity has been traditionally held to require a master 
(hafiz), those like Bukhari, Muslim, Dhahabi, Ibn Kathir, or Suyuti who have 
memorized at least 10(1,000 hadiths—their texts, chains of transmission, and sig¬ 
nificance—to undertake the comparative study of the hadith’s various chains of 
transmission that cannot be accurately assessed without such knowledge. Today, 
when not one hadith master (hafiz) remains in the Muslim Community, we do not 
accept the judgement of any would-be reclassifiers of hadith, no matter how large 
their popular following, unless it is corroborated by the work of previous hadith 
masters. 


w48,3 Another reason why weak cannot simply be equated with false is the fact 
that weak is an attribute of the hadith’s chain of transmission, while false is an 
attribute of the hadith’s text. These are two different things, and the relationship 
between their respective reliabilities is a probabilistic expectation (istinbat) that 
is neither strictly causal, nor yet a necessary logical implication (lazim). there 
being four logical possibilities for any hadilb; 

(1) a sound text and sound chain of transmission, as with well-authenticated 
(hasan) or rigorously authenticated (sahib) hadiths; 

(2) a sound text and an unsound chain of transmitters, reflecting the possibil¬ 
ity that a transmitter with a poor memory, or unknown to the person who 
recorded the hadith, or one not trustworthy, is in principle capable of relating the 
hadith correctly; 
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(3) an unsound text and unsound chain of transmitters, as with hadiths that 
are forged (mawdu‘); 

(4) or an unsound text and a sound chain of transmitters, reflecting the pos¬ 
sibility that one of those who classify the personalities and reliability of various 
hadith transmitters could in principle make an error in their ijtihad regarding a 
particular person. 

Because of the distinction between text and transmission, forms of evidence 
other than the authenticity rating of the chain of narrators are sometimes admis¬ 
sible, as when there is a consensus of legal scholars who have received the hadith 
with acceptance, which is an acknowledged form of corroboration for hadiths of 
the second type mentioned above. 

(Isma'il Ansari:) Ibn Hajar ‘Asqalani says: 

“Among the characteristics that necessitate 
acceptance is for scholars of Sacred Law to have 
concurred on applying the implications of a 
hadith. Such a hadith is acceptable, even obligat¬ 
ory to apply, as a number of the Imams of funda¬ 
mentals of Islam (usul) have explicitly stated. 

ShafPi, for example, says, ‘What I have said about 
water when its taste, odor, and color change, has 
been related from the Prophet (Allah bless him 
and give him peace) through a channel of trans¬ 
mission that hadith scholars do not confirm the 
like of, but it is the position of all scholars without 
a single dissenting voice I know of.' And he said of 
the hadith There is no bequest to an estate divi¬ 
sion heir' -Scholars of hadith do not corroborate 
it, but all scholars receive it with acceptance and 
apply it.*” 

Ibn al-Qayyim, in his I'lam al-muwaqqVin, 
when discussing the hadith of Mu‘adh about 
judgements (A: in which the Prophet (Allah bless 
him and give him peace) asked Mu'adh ibn Jabal 
when dispatching him to Yemen how he would 
judge, to which Muadh replied that he would 
judge first by the Koran, then by the sunna, and 
then by his owm reasoning (ijtihad)), says, “Legal 
scholars accept it and employ it as evidence, from 
which we learn that they hold it to be rigorously 
authenticated (sahih), just as we learn of the 
authenticity of the Prophet's saying (Allah bless 
him and give him peace): 

(1) 41 "There is no bequest to an estate divi¬ 
sion heir.' 
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(2) “ ‘[The hadith about the sea,] its water is 
purifying/ 

(3) “ ‘When buyer and seller differ about the 
price they have agreed upon and the merchandise 
still exists, each swears [N: that his side of the 
story is correct] and [N: if they cannot agree] they 
cancel the sale/ 
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(4) “ 'The killer’s extended family is respon¬ 
sible for the indemnity/ 

“Even if these hadiths are unauthenticated in 
their chains of transmission, since virtually all 
scholars have related them, the hadiths’ authen¬ 
ticity, which they accept, eliminates their need to 
verify the channels of transmission , and so it is too 
with the hadith of Mu‘adh: the fact that all schol¬ 
ars have adduced it as evidence eliminates the 
need for their checking its means of transmis¬ 
sion/' 
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And I bn ‘Abd ai-Barr says in al-lstidhkar, 
concerning Tirmidhf s having related that Bukhari 
said of the hadith of the sea “Its water is purify¬ 
ing” that it was rigorously authenticated (sahib)— 

'Hadith scholars do not consider hadiths with the 
like of its chain of transmission to be rigorously 
authenticated (sahih). though I hold it to be so, 
because scholars have received it with accep¬ 
tance” {aUIsaba fi nusra al-Khulafa’ al-Rashidin 
wa al-Sahaba (ylU), 11.8-9). 

(A:) Among the primary textual evidence for the admissibility of such 
hadiths is the word of the Prophet (Allah bless him and give him peace): 


“Allah will never make my Community con¬ 
cur upon misguidance, and Allah’s hand is over 
the group/* 
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So it is inadequate fOT someone who proposes to annul a ruling of Sacred Law 
to adduce that the hadith supporting it has a weak chain of transmission, unless he 
can also establish both that there aie not a number of similar variants or alternate 
channels of transmission that strengthen it, confirming this by means of a text by 
a hadith master (hafiz); and that the meaning of the hadith has not been received 
with acceptance by the scholars of the Muslim Community. 


* 
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w49.n ACCEPTING THE PROCEEDS 
OF UN-ISLAMIC TAX 
REVENUES (from p32.3) 


w49.0 

dr* lJ* 


w49.1 (A:) A Muslim may take wages for lawful work from a government whose 
main income is non-Islamic tax revenues on condition that at least some of the 
government's property is from lawful transactions such as the money taken from 
customers paying for postal services, etc.; the legal basis for which is the principle 
that "the legitimate in Sacred Law is that whose origin is unknown," meaning not 
established to be unlawful. Similarly, it is lawful to accept money from a mer¬ 
chant, for example, who deals in interest with a bank, since one is able to presume 
that the money one is accepting is from the lawful part of his wealth. 


w50.0 THE PROHIBITION OF 
DEPICTING ANIMATE 
LIFE (from p44,l(n:)) 




w50.0 


HADITH EVIDENCE OF THE PROHIBITION 
OF DEPICTING ANIMATE LIFE 





w.S(Ll ( Abd al-Ghaffar Uyun al-Sud:) One 
should realize that the prohibition of picture mak¬ 
ing is extremely severe, that it is counted among 
the enormities, and the threats against doing it are 
very emphatic. Bukhari and Muslim relate that a 
man came to Ibn ‘Abbas (Allah be well pleased 
with him and his father) and said, "My livelihood 
comes solely from my hands, and I make these pic¬ 
tures, Can you give me a legal opinion about 
them 0 " Ibn ‘Abbas told him, "Come closer," and 
the man did, “Closer," he said, and the man did, 
until he put his hand on the man's head and said: 
"Shall I tell you what 1 heard from the Messenger 
of Allah (Allah bless him and give him peace)? 
I heard the Messenger of Allah say, 

“ Every maker ol pictures will go to the fire, 
where a being will be set upon him to torment him 
in hell for each picture he made? 

“So if you must, draw trees and things without ani¬ 
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And Tirmidhi relates that the Prophet (Allah 
bless him and give him peace) said, 

“On the Day of Judgement, part of the 
hellfire will come forth with two eyes with which 
to see, two ears with which to hear, and a tongue 
with which to speak, saying, ‘I have been ordered 
to deal with three: he who holds there is another 
god besides Allah, with every arrogant tyrant, and 
with makers of pictures . 9 " 

And Bukhari, Tirmidhi, and Nasa’i relate the 
prophetic hadith from Ibn ‘Abbas, 
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’'Whoever makes a picture, Allah shall tor- 
ture him with it on the Day of Judgement until he 
can breathe life into it, and he will never be 
able to/* 


IMITATING THE CREATIVE ACT OF ALLAH 


aJJI ijL»- sIaL/l* 


w50,2 The reason for the unlawfulness of picto¬ 
rial representation is that it imitates the creative 
act of Allah Most High, as is indicated by the 
hadith related by Bukhari and Muslim that 4 A’isha 
(Allah be well pleased with her) said, 4i The 
Prophet (Allah bless him and give him peace) 
returned from a trip, and I had draped a doth with 
pictures on it over a small closet. When he saw it, 
he ripped it down, his face colored, and he said, 


‘ ATsha, the people most severely tortured 
by Allah on the Day of Judgement will be those 
who try to imitate what Allah has created/ ” 


the representation in question consisting of 
winged horses, as is mentioned in Muslim's ver¬ 
sion. (A: If the sole basis for the prohibition of 
pictures was that they were worshipped in pre- 
Islamic times as gods, as has been claimed by cer¬ 
tain contemporary' scholars, there would have 
been no point in the Prophet (Allah bless him and 
give him peace) tearing the doth down, since 
‘A’isha was not an idol worshipper or raised 
among idolaters.) 
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PROCURING PICTURES 




w50.3 The foregoing hadiths show that produc¬ 
ing representations is unlawful under any cir¬ 
cumstances, and just as making a picture is 
unlawful, so too is procuring one, because the 
threat that pertains to the maker pertains to the 
user, for pictures are only made to be used 
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w50.4 (A:) The determining factor in the prohibition of procuring images is the 
purpose for which they are procured, hor example, someone who buys cookies 
with the shape of animals is not doing wrong if his purpose is to eat, though the 
maker of them is doing wrong. And similarly with books containing pictures, if 
the buyer intends obtaining the text, then the presence of pictures is the fault of 
the printer, not the buyer, The same holds for photographs (dis: w50.9) required 
for official documents: the authorities are responsible for the sin, not the indi¬ 
vidual forced to comply. As for dolls, making them is unlawful, though using them 
is merely offensive. And with rugs, making pictures in them is unlawful, though 
using such tugs is permissible. I 


THREE-DIMENSIONAL IMAGES 




w50.5 Regarding the prohibition, it makes no 
difference whether the figure is three-dimensional 
(lit, “has a shadow”) or not, meaning when it has 
a solid form, as opposed to w ? hen it is portrayed on 
paper, a garment, a wall, or something else. Tins 
position (N: of there being no difference between 
images that are three-dimensional or otherwise) 
was held by the majority of the Companions, 
those w'ho came after them, and the following gen¬ 
eration, as is mentioned by Nawawi. Some of the 
early Muslims held that two-dimensional images 
were permissible, a view for which they adduced 
the Abu Talha hadith related by Bukhari and 
others, in w f hich an exception is made for images 
depicted on cloth. But Nawawi understands the 
exception as referring to the depiction of trees and 
similar objects without animate life, interpreting 

the hadith this w av to reach an accord between it 

* 

and the above hadith (w50,2) about the Prophet 
{Allah bless him and give him peace) tearing down 
the cloth with which ‘ A’isha had covered the small 
closet, for it consisted of mere drawn images with¬ 
out three dimensions. Nawawi says, “The view 
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that non-threc-dimentional images are unobjec¬ 
tionable is a falsehood,’' declaring it invalid. But if 
not an outright falsehood, it is a position that the 
evidence is against. (A: This was the position of 
some of the later followers of Imam Malik. As for 
the Imam himself, he held that pictures were as 
unlawful as statues.) 
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[MAGES PREVENT ANGFt-S FROM 
ENTERING A HOUSE 
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w50,6 Another reason pictures are unlawful is 
that they prevent angels from entering the house 
where they are found (N: meaning the angels of 
mercy, though protecting angels enter such 
houses), as is attested to by the hadith related by 
Bukhari that the Prophet (Allah bless him and 
give him peace) said, 

“Angels do not enter a house in which there 
are pictures. ' 

house meaning any place a person is, whether it be 
a building, tern, or other. Qurtubi says, "‘Angels 
do not enter a house where there are pictures 
because the person who puts them there is imitat¬ 
ing non-Muslims, who put pictures in their homes 
and honor them, the angds abandoning such a 
person for this/' 

Nasa l relaies that Abu Hurayra (Allah be 
well pleased with him) said, “Gabriel (upon 
whom be peace) asked the Prophet for permission 
to enter his house, and when the Prophet told him 
to come in, Gabriel replied. How can I come in 
when there is a curtain in your house with pictures 
on it’ 7 You should either remove their heads or 
make it a mat to walk on, for we angels do not 
enter a house in which there are pictures,’ “ which 
shows that the pictures that prevent angels from 
entering are those that retain their original form 
and are in an unhumiliated deployment. As for 
images that arc abased and walked upon by feel, 
or those whose form has been altered, these do 
noi bar the angels entry, altered meaning the 
onlooker imagines it is not the form of a living 
being, as is clearly implied by the version of this 
hadith related in the Sun an as. v... Order that the 
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beads of the images be removed so they resemble 
the form of trees.” 


5JlUJl 


, f a 


portraits 




w50.7 Some people might think there is no harm 
in having portraits made today because they are 
not full length but are rather from the chest up, 
imagining this to be permissible from the words of 
the scholars that "if a picture lacks a portion with¬ 
out which the figure could not live* there is no 
harm in it. ’ This is a mistake that should be aban¬ 
doned. for by the expression without which the 
figure could not live, scholars mean that the be¬ 
holder’s mind does not register the figure is a liv¬ 
ing one but rather perceives it as dead* Now. 
someone looking at pictures of only the upper half 
docs not apprehend the figure as dead, but rather 
as living, save only that the lower half is as though 
sunken in a place that conceals it, or covered by 
something, which is because the lower half is not 
met by the viewer's gaze, and the area in view is 
merely confined to the upper half. For this reason, 
some scholars prohibit portrayal of the head 
alone, and whoever reflects on Gabriel's words, 
’"Order that the heads of the figures be removed 
so that they resemble trees," can plainly see the 
truth of what wc have mentioned. 


^ <—y^ Jk, jLi w5G. 7 

W 4 * C—^ y fj-Jl jj—a Jl yi 

j X ^alI y y J# W..S-J 

Cjjk—aj' jl »L jddil J J y CJJS 

^ iLp- j of- bl 

^y J J' yy hX* l-Uj 

^JLi aL^- **i ^ g ^ I’ j Ajftl l 

v i y 

J, L^_ 

^ ^ - — 4 
«—Jl ^ JaJsj smi wa.il 


y- C'lj—> w l hy* 

w)L_$b y -uli 4_ 4 .»aj jl j _ J 

jV silly yai>*^ 

bwjj j* J-i-Vl 


1 ili ^U'Vt JblX, y S.wJt 

«±>-* yJl lj<y> yaju 


yj . [JmJ 

u~ U s* 0 •' & — 51 *-M J- 




>.• Uai, jLbJl 

Xf* ud 


wSO.8 Others suppose that the sole reason for 
prohibiting pictures is that they were worshipped 
as gods apart from Allah, and that today there is 
no longer any danger of it. so there is no harm in 
having them. And this is totally wrong, for the 
banning of images is not only because they were 
worshipped, but also because of their imitating 
the creative act of Allah Most High, and the emu¬ 
lation therein of non-Muslims. 

To summarize, the use of pictures comes of 
weakness of faith and unconcern for religious mat¬ 
ters, Whoever prefers what his Master wishes 
above what gratifies his own ego and what he 
would personally care for will stay as far from 


wi i y Jl y^‘j \oO. S 

iC /* • y jb 

Jia pj^jl t_*i i 4^ Jj* y «„M<C 

Xalp SJLaj L^j ^*1* ^ yi 

\ <9*1 y v i oj j al l wV 

5ULa« y L-J X Ja_« ■ ■ »■ -* » L ' ^ ir 

y UJj *U 1 J»l>- 

.ij&l 

y y j IL*>Jwj 

yj aJlsj 

U J> b j—iy j\S 

j< y al +*iJ 4 —* 
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them as possible {at-Riyad al-nadira fi tafsir 

J K— ^ L iP l J* 

suratayy al-Fatiha wa al-Baqara (yl33). 

' r * • ' : ijd'i Jjj- 

1,139-44). 

- [j^J '■''H - 

PHOTOGRAPHS OF ANTMAI K 1 IFF 





w50.9 in; Photography did not exist in previous eras of Islamic scholarship, and 
contemporary scholars are divided about it. Some, like Muhammad Bakhit 
Muti'i, contend that photography is not picture making, but merely "the reten¬ 
tion of an object's shadow” (habs al-zill) and therefore permissible, while others, 
like the author of the passage below, have not accepted such reasoning. Because 
of scholarly disagreement concerning its permissibility, one is not entitled to con¬ 
demn Muslims who use photographs, though one may still distinguish between 
this dispensation (rukhsa. def: c6.3) and what is the stronger position and more 
precautionary in religion, and to this cud the following article has been trans¬ 
lated.) 

(Muhammad Hamid:) A factual question 
arises here, namely that the photographic device 
does not act except through an agent, who causes 
this “’shadow” to be fixed and retained by aiming 
and focusing the camera at a particular object to 
permit this fixation and make this retention 
appear, But since this is really an aquisition and is 
precisely image making, and since the prohibition 
of making pictures by the hand alone is not merely 
because of ihc hand s motion hut because of what 
it thereby produces, then if the result is the same, 
should not the ruling also be? Moreover, hand¬ 
made images do not give the pici-urc the fidelity of 
the camera-made image, which delineates fea¬ 
tures. conveys reality, and reveals details so that 
nothing great or small escapes it. being thus abler 
than the unaided hand to achieve pictorial rep¬ 
resentation, because of which the prohibition of 
making pictures thereby applies to it with still bet¬ 
ter right, and can never be mitigated by the mere 
fact that it consists in pressing a button as long as 
what is forbidden is even more fully realized 
thereby, since matters arc judged by their 
intended outcomes, in permissibility or being 
unlawful. Just as killing someone by pressing a 
particular button on a device is unlawful, so loo 
making a picture by this pressure is unlawful in 
view of the effect and resu It. Nor does the fact that 
it is widespread among people justify it. It is no 
different than interest (riba), adultery, drinking, 
gambling, or other blameworthy acts whose night 


SjJ tlA [ J. . • ] ( : 

:cj) ji y. J-- j-» 

JVl fu ^1 V jJd\ 

JdaJl iJL* ^1 i .lag ^jjl 

J J* 

. j-^d 1 1 j-* C '-L* 

-LyO jij Jp A-LJ* 

*>*<_$ l Vi- ->-lj \S b l JI 

-CL i j- 

dS u ‘ 9 jj d i 

/•JUrfJl A ..... iJlA • 

Js-?J 

^ j* K'j — 


i V y** ^ ^ -i t ■■ iJ i *-< 

ft A* j-IWjj 

Uib i ds y>~j j_4-^VLs ) 

^ J ^ jj di 

ia^aJil li* ^aJI *1 

Jj' b 
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has overspread the people and darkness 
enveloped them. The commonness of something 
that is wrong never makes it permissible. And 
groping for support from Sacred I .aw for each new 
reprehensible practice that appears is a dangerous 
misstep that forebodes great evil. Allah Most 
High says, 

These are Allah’s limits, so transgress them 
not, for whoever goes beyond Allah's limits, those 
are the wrongdoers" (Koran 2:229). 

(Rudud ‘ala abatil wa rasa'il at-Shaykh Muham¬ 
mad al-Hamid (y44), 1.164—65) 


Uj . 

J&A J* iisL* 

v. j —j _jay, | 

jJJI dieV 
jjd U aJI jJLlJjLi dl 

:i^LJi] 

: w-uOl -u>^ Adi l\^jj J-JpL-,! 

■ f nout A 


TELEVISION 




w50.l0 (n:) The Council of Islamic Scholars (Majlisul Ulama) of Port Elizabeth, 
South Africa, have published a booklet on Islam and television in which they list 
the factors present in television that are unlaw 1 ful or offensive, the existence of any 
one of which i$ sufficient to make watching it a violation of Sacred Law, including: 


(1) pictures of animate objects and picture making (di$: w50); 

(2) music (r40.1); 

(3) immorality, nudity, illicit sex. pornography, etc. (m2.3-8); 

(4) obscene language (r26.2); 

(5) incitement to fornication (pl2); 

(6) negation of modesty (haya\ dis: r26.1(2)); 

(7) scenes of violence, sadism, and crime in general portrayed (r 13.1); 

(8) the addictive influence exercised by TV; 

(9) it encourages the acceptance of aggression as a mode of behavior 
(p48.1); 


(10) it encourages imitation of the crimes portrayed (r7,1(3.(end))); 

(11) the brainwashing action of TV, especially on the young (t3.16); 

(12) TV stunts intellectual growth (w41,3); 

(13) it wastes time (rl3.3); 
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(14) it interferes with one's religious duties and one’s necessary and impor¬ 
tant worldly duties (k29_5(4)); 

(15) it diverts one’s attention from the remembrance of Allah (r 1.2(5)); 

(16) and it falls under the category described by Islam as pointless amuse¬ 
ment (lahw, def: r.13.3), 

(Majlisui Ulama:) In the face of this formidable array of evil factors and 
harmful effects no one can have any doubt of the illegality of television in Islam. 
Television, as has been seen, is an embodiment of sin and immorality, Islam can 
never condone or permit an institution which plays havoc with the spiritual, men¬ 
tal, and moral development of mankind (Islam and Television (y78>, 20 -21). 


* 


w51.0 WOMEN REMOVING FACIAL 
HAIR (from p59.l) 



w5U) 


w51.t The Prophet (Allah bless him and give 
him peace) said, 

’ l May Allah curse women who wear false hair 
or arrange it for others, who tattoo or have them¬ 
selves tattooed, who pluck facial hair or eyebrows 
or have them plucked, and women who separate 
theiT front teeth for beauty, altering what Allah 
has created.” 


w51.l 


j—>*Al ol— a—»J ij 


if *L> j] ^ ^ 



. [<Ji> ; Jlij yLSdi 


w5l.2 (I bn Hajar f Asqalani:) Nawawi says that 
Vk an exception from the prohibition of plucking 
away facial hair is when a woman has a beard, 
mustache, or hair growing between her lower lip 
and chin, in which cases it is not unlawful for her 
to remove it, hut rather is commendable (mus- 
lahabb)," the permissibility being on condition 
that her husband knows of it and gives his permis¬ 
sion, though it is prohibited if he does not, 
because of the deception it entails (Fath al-Bari 
(>17), 10.378). 


(: j^) w51.2 

Cs*—i ■ iSJj —- 1 —ll [j • • ■ ] 

©iu 

J ► w 

1jk 

jjl* j—!© j [ ; ^Ji] . 

yO- 'il j K gj jJl 

^M 1 Zr ^ 

©111 

.[rvA j\ * :^UJi ul-j 
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w52.0 IBN HAJAR HAYTAMI'S 
LIST OF ENORMITIES 
(from p76) 


JLl* j-J\ — £S\ w52.0 


w52.1 (A:) Ibn HajaYs purpose in al-Zawajir ‘an iqtiraf al-kaba’ir is to warn 
readers against any act that an Islamic scholar has classified as an enormity. 
Because of the wider scope of the work, he does not confine himself, as does 
Imam Dhahabi, to sins agreed upon by scholars as being enormities, but also 
records those which are differed about, mentioning them by wav of furnishing a 
fuller definition of godfearingness (laqwa). , 


INWARD ENORMITIES 


2J»Ut ^LSdl 


(1) Associating others with Allah Most High . «JJ' uiu-i 
(shirk); 


(2) the lesser form of associating others with 
Allah (shirk), which is showing off in good works; 

(3) anger without right, malice, and envy; 

(4) arrogance. pri de, and con ce i t; 

(5) cheating others; 

(6) hypocrisy; 

(7) excesses against others; 

(8) keeping aloof from others out of pride or 
contempt for them; 

(9) conversations about what docs not con- 
cern one (def; w54); 

(10) acquisitive greed; 

(11) fear of poverty; 

(12) resentment about what Allah Most 
High has destined; 

(13) admiring the rich and honoring them for 
their wealth; 

(14) sarcasm towards the poor because of 
their poverty; 


* £ i^JI (T) 

JlaUL (f) 

. J— < 

.^1(0) 

. jUill (\) 
(Y) 

■ {4* j 
■ J-*i y UJ J#J?J I <*) 


. ^ * ) 

. ( \ \ ) 

.(\ T) 

0 r > 

. +jt,yud *ljuk» (\ i) 
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(15) avarice in holding on to one’s posses¬ 
sions; 

i 

O 

(16) vying with others for worldly gain and 
taking pride in it; 

iULJlj UjJI (\*t) 

•Ui 

(17) adorning oneself for the sake of one’s 
fellow' creatures with what is unlawful as adorn¬ 
ment; 

0 v ) 

(18) compromising one’s principles (def; 
rl7); 

, aIaI ^ A) 

(19) enjoying being praised for what one 
does not do; 


(20) being too occupied with others’ faults to 
notice one’s own; 

^ jU! i JLj^i < y. > 

• L 

(21) forge tti ng one ’ s blessi ngs; 


(22) zealotry for other than Allah’s religion; 

- ^ -ji* *7*^ (t Y) 

(23) being unthankful; 

•/-&*/( y r) 

(24) not accepting fate (dis: w59); 

. nUailL. U> fAs>. (Y t) 

(25) for a person not to take the rights of 
Allah Most High and His commands seriously; 

*«lli o >-*>■ jijA ( y«) 

(26) sarcasm towards, looking down on, or 
having contempt for the servants of Allah Most 
High; 

< Yl) 

* r*y 

(27) following one’s caprice and ignoring the 
truth; 

(28) plotting and treachery; 

j* ***« (ifl (tv> 

. PjJkMJlj(YA) 

(29) wanting the life of this world (N: more 
than the next); 

. U-Ol (Y^) 

(30) obstinately opposing the truth; 

, (T* ) 

(31) thinking badly of a Muslim or not giving 
him the benefit of the doubt; 

. ^LJli jlai' (T\ ) 

(32) not accepting the truth when it conflicts 
with one’s ow r n preference * or when it comes from 
someone one dislikes; 

'i L-*j *U- 1SJ JsJl f-X* (T Y ) 

y A J* 

- 
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(33) exulting in disobedience; 

. jlaII ^j (fr) 

(34) persisting in disobedience; 

. (T t) 

(35) loving to be praised for one's acts of 
obedience; 

As?** (TO) 

, - ~ 

(36) satisfaction with the life of this world 
and being contented with it; 

UjJf (T"0 

W! 

(37) forgetting Allah Most High and the next 
world; 

Ju; ddi jL-J (TV) 

. 

(38) anger for the sake of one’s ego and vin¬ 
dicating or justifying oneself when in the wrong; 

tp w .a«11 (TA) 

. JMJI 

(39) feeling secure from Allah's intrigue by 
committing acts of disobedience while ielying on 
His mercy; 

<rs) 

(40) despairing of Allah's mercy; 

• < t - ) 

(4f) thinking badly of Allah Most High; 

■ JUj «UL ^ (t >) 

(42) loss of all hope in Allah’s mercy; 

w-j .JA (tT) 

(43) learning Sacred Knowledge for the sake 
of this world; 

^i*ij (IT) 

(44) concealing Sacred Knowledge; 

.^1 pS’(lt) 

(45) not applying what one knows (N; in 
matters that occur); 

, pUJb ^-U- (t 0 ) 

(46) claims to knowledge, mastery of the 
Koran, or any act of worship, made out of pride 
and boastfulness; 

ji (ti) 

JjUalj obUJi 

(47) neglect that results in the loss of people 
such as Islamic scholars, or sarcasm towards them; 


(48) intentionally lying about Allah Most 
High; 

. JUJ dJ 1 1 A-wC ( i X) 

(49) inte ntion a lly 1 yin g abou 11 he M esse n ger 
of Allah (Allah bless him and give him peace); 

• y ( 1 5 ) 

(50) inaugurating a reprehensible innova¬ 
tion; 

• >- ^ (o * ') 
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(51) abando ning t he sun na; 

(52) disbelief in destiny; 

(55) not fulfilling the terms of an agreement 
(A: if one intends this from its outset); 

(54) love of oppressors or the immoral, no 
matter what the type of their immorality; 

(55) hating the righteous (N: for their righ¬ 
teousness); 

(56) harming the friends of Allah (awliya’) 
and enmity towards them; 


, iuJl J Ji (0\) 
, jJki)L (c Y) 

Afdb jfcJ.fr (OT) 


'■£) y^. {**) 

, aAJI *Uji 4 jjI ( 0 *1) 


(57) reviling destiny; 



(58) saying something that causes great harm 
or extensive damage, something that angers Allah 
Most High but to which, the speaker pays 
little attention; 


1.—-ft* ,+Ja*' i («A) 

^J dJl l as*.-, Lv* Uj jJo jJUIj j 

i^isui*J ^ 


(59) being ungrateful to someone who does 
one a kindness; 


. <4 .Ai ji ji£ (0^) 


(60) neglecting to say the blessings on the 
Prophet (Allah bless him and give him peace) 
when one hears his name mentioned; 

(Yusuf Nabahani:) Ibn Salah says; “One 
should be diligent about writing Allah’s blessings 
and peace on the Messenger of Allah (Allah bless 
him and give him peace) whenever he is men¬ 
tioned, and not grow weary of repeating it as often 
as it occurs, for this is one of the greatest benefits 
attained by students of hadith and their copyists, 
while someone oblivious to it misses an enormous 
reward. The blessings thus recorded are a written 
prayer, not words being quoted, so they are not 
restricted to the written version of the text that is 
related or the w r ords of the original.... One should 
avoid writing it in two defective styles, one of 
which is deficient in form, i,e. alluding to the 
blessings by two letters or the like, as certain lazy, 
ignorant, or unlearned people do, writing pbuh 
instead of L Allah bless him and give him peace’; 
while the other is deficient in meaning, i.e. by not 
adding the words and give him peace’ ts (Sa'ada 
al-daravn fi al saiai ala Sayyid al-Kawnayn (y96), 
189); 


^ ^ J* **-*11 ^*(V) 

jU-p- 

3$, dh J 

j* .Jjjj 

i-iJJi yj e i W»Jl 

dib i jj> <uX; Uj L Ja» ^ jp>- 

JLfcj V CJJJJj ^U; 

y b ^ 2^x1* Vj ^bjJL 

JLnS <di! *U» ^ liiUj] 

WWl ./ [Jtf r • 

ft 

<U-L LvT klUj jl y yy IfJ] 

JL^JI 

j' y Vai 

->l |J_*r 1*4 'i/ jl jau 

^ yj\^ 0^ J-*] 
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(6l) such hardhearted ness as would prevent 
one from feeding a needy person, for example- 

J—Cl ^Lij! ij i (1 \ ) 

(62) acquiescing to any enormity: 

. ^ L£J1 ( "l ▼) 

(63) aiding someone in committing an enor¬ 
mity; 

, aJU'iM (IT) 

(64) persisting in wickedness and obscenity 
until people fear one for one's evil: 

J* ^ 0 1 > 

. *UiJl 

(65-66) cutting minted coins (N; into seg¬ 
ments of which some are smaller than others and 
cause loss to users, and because it is destruction of 
Muslim moneys); or minting it in a fraudulent way 
that if people knew of, they would not accept; 

: £)*j—* <nv \°) 

*\'j —*4 J] 

l l^r i^U- 1 J-+ 

O'* -CJl jH*" 

. U_jiJ u ^.Ul l^JU *Up1 ji 

PURIFICATION 


(67) eating or drinking from a gold or silver 
vessel; 

. j! 

(68) forgetting the Koran, any of its verses, 
or even a single letter {A: the prohibition of 
forgetting the Koran being taken literally by the 
Shafi 4 i school, according to whom repentance 
emails rememorizing what has been forgotten, 
though not for Malik and Abu Hanifa, who inter¬ 
pret forget ting as abandoning its implications); 

Jj O. *j\ f jiytfl jLJ (1A) 

(69) disputation and picking apart another's 
words—meaning to argue with another seeking 
merely to win or defeat him—when discussing the 
Koran or religion; 


(70) defecating on a path; 

• J*>*l J (V *) 

(71) not eliminating all traces of urine from 
one’s person or clothes; 

Jjjl ^ (V \) 

■ ^p\ y 

(72) omitting any of the integrals of ablution 
(wudu); 

* ( vt ) 

(73) omitting any of the integrals of the 
purificatory bath (ghusl); 

. J—ijl j. (Vt) 


970 




www.islamicbulletin.com 


Ibn Hajar Haytami’s List of Enormities 


w52.1(74) 


(74) disclosing one’s nakedness when there 
is no need, including entering a (N: public) 
bathhouse without a covering; 

tS jjj-r j -,■«.! i. j.rX (Vt) 

- ^ J 

(75) sexual intercourse with a woman during 
menstruation; 

(Vs) 

THE PRAYER 

i>Ul! 

(76) deliberately not performing the pre¬ 
scribed prayer; 

. j (Y\) 

(77) deliberately performing the prayer 
before or after its time without an excuse such as 
travel or similar; 

-U-*J (VV) 

. 1 jA-S jXa j** ^ aAa 

(78) sleeping on a roof that lacks a wall 
around its edges; 

■ ^ (VA) 

(79) omitting an obligatory feature of the 
prayer; 


(80) lengthening one's hair with false hair, or 
having it done; ! 

. aL** (A *■ ) 

(81) tattooing, or having it done; 

. a!** (A ^ ) 

(82) sharpening the teeth or having it done; 

(S3) plucking eyebrows or facial hair > or hav¬ 
ing it done; 

(AY) 

. -lLjC- i. .ji 

(AT) 

(84) walking in front of someone at prayer 
who has placed a barrier before himself; 

(M) 

(85) the people of a village or town all hang¬ 
ing back from praying one of the five prescribed 
prayers in congregation when the conditions 
obliging them to perform it in a group exist; 

(86) for an imam to lead a group of people 
who dislike him; 

j\ jXJI jl (A$) 

xij 1 oL^,J1 

*J jt-JVl oUl (A1) 

. C 

(87) leaving a row of people at prayer incom¬ 
plete; 

, l (AV) 

(88) not straightening the row of people 
praying; 

(AA) 

... 
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(89) getting ahead of the imam in the actions 
of the prayer; 

. pUVl (AS) 

(90) raising one’s eyes to the sky during the 
prayer; 

*U-J5 J\ Ji (S * ) 

(91) turning (N: one’s chest) to either side 
when performing the prayer; 

J l£) ^ (S\) 

1 • (• J 

(92) putting one's hands on the hips while at 
prayer; 

.Lfci jUa^fl (ST) 

(93-98) taking graves as places of worship 
(def: w21.i); lighting lamps over them; taking 
them as idols; circumambulating around them; 
putting one’s hands on them; or performing the 
prayer towards them; 

t UUji Jl .AJojI 

. l^—il 1 ‘ ^.*1 

(99-100) travelling alone ((lbn Hajar 
Haytami:).... The position of lbn Khuzayma that 
this is disobedience is interpreted as referring to 
someone who knows that considerable harm 
would result from his travelling alone or with only 
one companion): or for a woman to travel alone 
where indecencies may occur (N: which is an enor¬ 
mity if this is likely, but merely unlawful if it is 
not); 

y) ( : 

J j> y jl 

. (1*4* 1 jl *-*_>- J 0 J «J | 

oiUw jjyflu ^ .» oJl J i-t 

• J* 

(101) cancelling a trip or returning from one 
because of a “bad omen’’; 

1 jl j6 ■«) 1 O) 

• f/k 

(102) neglecting to pray the Friday prayer in 
congregation when there is no excuse, even if one 
says one is “performing the noon prayer (zuhr) 
alone'*; 

£* « * >* — ]1 dSL*? ( > * t) 

Ifjux Jli j jl* jjr y if-UaJl 

> 

(103) stepping over people seated in the 
mosque for the Friday prayer; 

• ■ r^i 0 * 1 *) 

(104) sitting in the center of a circle of people; 

. Ja-.j ( > ► i ) 

UNLAWFUL DRESS 

4..v.J ^ y ij La 

(105) for an adult male to wear pure silk (or 
cloth whose weight is mostly silk, even if it docs 
not show) without an excuse such as preventing 
lice or itching; 

J-iUll £JUl ^jJl ^ *) 

Jl £jj£ jl* j* Jfi y 
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(106) a male wearing gold, such as a ring* or 
wearing silver other than rings; 

^Ul jLauO-i) 

( 107) men imitating wopien in things usually 
considered characteristic of women’s dress, 
speech, and so forth; or vice versa; 

L-wi *1_JL *__L {^ - V) 

.*■ ji jJJ j-iJiiV* 

. jl jl 

(108) a woman wearing a thin garment that 
reveals her body contours, or her inclining (N: 
showing desire for others) and making others 
incline towards her; 

< e 

> A ;iSt Ujj Lj y i ij-J 1 C \ * A J 

(109) having one’s wraparound, robe, 
sleeves, or turban ends overly long from conceit; 

. LwuJl jl 

(1 10) having a strutting gait; 

• j rM ( " ') 

(111) dying the beard or hair black for other 
than jihad or the like; 

--SL -sf*- ( \ ^ ^ ) 

(1 12) tor a person to say after it rains, “The 
coming of such and such a star has brought us 
rain,” believing it to have an effect; 

j! - :y\ J_^(\ ^ Y) 

d ijl IJJ&a* Aiij ^ iJii 1 ^ 

THE FUNERAL PRAYER 


(113) clawing or slapping one’s cheeks and 
the like (N: out of grief); 

. _bUl ^ ji ( > \ T) 

(114) ripping one’s collar; 

.<^—>11 0-^3 tP (>U) 

(115) cries of lamentation; 

. *>-LJ)p^o) 

(116) listening to them; 


(117) shaving off or pulling out one’s hair; 

. 1 v-JUj j 1 P ^ V ) 

(118) cries of “woe” or “disaster” in afflic¬ 
tions; 

( \ ^ A) 

(119) breaking the bones of the dead (A: or 
autopsies); 

jja* p W) 

( 120) sitti ng on graves ; 


(121) praying upon graves or lighting lamps 
over them; 

Jl ji jlj 4—sUrfl pT \) 
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(122) women visiting graves (dis: w34,l, 
end); 

.t+J ijL) (1 YY) 

(123) women following funeral processions; 


(124) healing or protective words (ruqya) 
(N: that violate the conditions of Sacred Law (dis: 
wl7.1)); 


(125) hanging on an amulet (dis: wl7,3); 

. jAju ( ^ Y O) 

(126) disliking to meet Allah Most High; 

<U! *U! Yl) 

zakat 


(127) not paying zakat; 

, d/ (^ yv) 

(128) delaying payment after it is due, with¬ 
out lawful excuse; 

jXt -Uw \ YA) 

(129) for a creditor who knows that his 
debtor cannot pay to show greed towards him by 
pestering him or detaining him; 

j * »It 1 Y^ ) 

(130) dishonesty in handling or taking 
charity; 

, ^ ai'LmJI ( ^ Y r 4 ) 

(131) collecting un-Islamic taxes or getting 
involved with any of the proceeds thereof (dis: 
p32); 

j 1 r >) 

- <y ^ 

(132) someone asking for charity who is not 
in need of it because of either having money or 
being able to earn some, but who rather asks out 
of greed or acquisitiveness; 

. 1 j £*j aJU J-UaJl 

(133) asking for charity with irritating insis¬ 
tence that injures the person being asked; 

jiyJi Ji>—M j (>rr> 

. * d JJI I'lA.tJ 

(134) not giving a relative the charity he has 
been compelled to ask one for, when able to give 
it and there is no excuse not to; 

L_*-« 

. ^ a) jJjs *JLjl 

(135) reminding recipients of one’s charity to 
them; 

pro) 

(136) not giving access to one’s surplus water 
when the person asking it is in need of it; 

k J_Jai (\ r\) 

. aJi j) jl 
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(137) being ungrateful for Allah's creatures' 
kindness to one, which entails being ungrateful for 
Allah’s kindness to one; 

.ji ji^ prv) 

(138) to ask for anything besides paradise 
with the words “for Allah’s sake” (bi wajh Allah); 

jj. *bi JJLJ 1 JL, j* (> r A) 

(139) not to give to someone who asks “for 
Allah’s sake”; 

*>■u j jl {^ r ^) 

.*UI 

FASTING 


(140) not fasting a day of Ramadan; 

(141) breaking one’s fast during it; 

rV o- 3 fji rr* m •) 

. ( \{ \) 

(142) delaying making up a fast-day of 
Ramadan missed without excuse; 

L Jh.Ai jJLju t-L-viai ^ t X ) 

- ^ 

(143) a woman fasting a day that is not 
obligatory' for her to fast immediately, when her 
husband is present and without his consent; 

ijj* ^ jj- *1^' rr* (' tr ) 

(144) fasting on the two ‘Elds. or on the 
three days that follow £ Eid al-Adba (Ayam al- 
Tashriq); 

• f L Jj fj* 9 (' 11) 

(145—46) nonperformance of a period of 
spiritual retreat (i‘tikaf) that one has vowed for a 
certain time; or vitiating it by something such as 
lovemaking; 

1 toy 

, J***! dlLj • ^ 

(147) lovemaking in a mosque, even if not in 
spiritual retreat (ihikaf); 


THE PILGRIMAGE 

2 H 1 

(148) nonperformance of the pilgrimage 
(hajj) until one’s death, after having been able to 
perform it; 

1 e>j JL^J 1 1 ^ i A ) 

(149) lovemaking on hajj or ‘umra before 
partial release from ihram (def: j9.l3); 

;ji ^ p H) 

.JjVi judi Ji 

(150) for someone in ihram for hajj or ‘umra 
to kill a game animal; 

*^->**31 ^ ° *) 

. Si^ 
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(1.51) a woman entenng ihram for a 
supererogatory hajj or k umra without her spouse's 
permission; 

J ii-W' f VH 0 6 ') 

. J* 

(152) not considering the Kaaba sacrosanct 
(N; i,e. not respecting it as one should); 

(UT) 

(153) violating tho sanctity of the Meccan 
Sacred Precinct (Haram) (dis: p72); 

1 . ^ (t af) 

(154-59) frightening the people of the 
Prophet s city of Medina (upon its overseer be the 
best of prayers and peace); intending evil towards 
them; inaugurating an innovation (bid a) therein, 
meaning a sin (N: like the opening of banks), or 
sheltering whoever does such a thing; cutting the 
trees of Medina; or cutting its grass; 

LjJuJI Ul i»U>] O t) 

.^a\\ J 

>J1 +\■j—i 1 j * i 

jl i U fyU 

(160) nonperformance of the ‘Eid al-Adha 
sacrifice by someone (N: such as a Hanafi) who 
holds it to be obligatory and is able to perform it; 

xp bj- uli v* i)j((n*) 

(161) selling the hide of an ‘Eid al-Adha sac¬ 
rifice animal; 

jlU- 

(162-65) mutilating an animal by cutting off 
part of its nose or ear or the like; branding an ani¬ 
mal’s face; taking an animal as a target; or killing 
one for other than food; 

iiull 

a1x>j 

-Jrtl 

(166) not killing and slaughtering as quickly 
and painlessly as possible; 

. giiitj *1^31 oU^>-{ f jl« (vt t) 

(167) slaughtering in the name of other than 
Allah (N: is an enormity) when it is not outright 
unbelief, as when one does not intend the rever¬ 
ence of worship to the person for whom it is 
slaughtered (N: in which case it is not unbelief); 

J* dll j■* p—t gift (VIV) 

x *\At |J M 

. [jff ..Jtj] «Uil p d 

(168) to release a camel to roam and pasture 
freely for the rest of its life unridden and unused, 
in fulfillment of a vow; 

. wJljJI 

(169) calling someone “the King of Kings”; 


(170) to take an intoxicant such as hashish, 
opium, henbane, ambergris, and the like, of sub¬ 
stances that are not ritually unclean (najis); 

j—fcLJdl (W •) 

jlOjjVlj 4,1. .".^J If 
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(171—73) to cat blood outpoured; pork; or 
uslaughtered meat; 

j! % fjU JUl (VT- W') 

. * jjy i>Jl *dU 

(174) to burn an animal with fire; 


(175-77) to consume something unclean 
(najis); revolting; or harmful; 

JjLj; JjL- j(vv.wo) 

„ JjU !r j .d".■ ■ • 1 * 

TRADE 


(178) selling a freeman as a slave; 

, ( WA) 

(179-85) consuming usurious gain (riba, def: 
k3); feeding the proceeds to others; recording a 
transaction involving it in writing; being a witness 
to one; acting as a go-between for two parties 
dealing in it; abetting it; or taking it through a sub¬ 
terfuge by someone who holds the subterfuge to 
be unlawful; 

jLijJl J-Sl (Ao-'V^) 

Jti J 4 X* tj-ij 'd J Jysdlj . Up 

(186) not lending one’s stud animal for use; 


(187) consuming wealth gotten through 

invalid transactions, or anv other unlawful earn- 

✓ 

ings; 

io-Ui 1 oUj-JL dull jS* ( ^ AV) 

(188) hoarding a commodity for later sale at 
a high price when it becomes scarce; 

.jUScUJ! (\\\) 

(189-93) selling grapes, raisins, or similar to 
someone who will make wine out of them; or 
wood or the like to someone who will make a mu¬ 
sical instrument; weapons to non-Muslims who 
will use them against us; wine to someone who will 
drink it (N: as opposed to selling it to a vinegar 
maker, for example); or hemp or similar to some¬ 
one who will use it as a drug; 

"*u ^ Jb 

: yU *■* ’ lj : L—J L-lft 

(194) having someone “bid up” a price to 
fool another bidder; 


(195-96) undercutting another's price or 
deal (def: k4,7); 

j--. j--!! 1.1 <j) 

(197) cheating in sales or the like, such as by 
not milking a dairy animal for several days before 
the sale to give the impression she's a good milk 
producer; 

£7-5-^ J ( ' <V) 

jdJi *—} j 

, a!ULjaJ 
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(198) selling merchandise at a higher price 
by lyingly swearing that it was purchased for more 
than it was; 


(199) plotting and deceit; 


(200) selling short-measure, short-weight, or 
short-footage; 

. F'jJJl 

(201) any loan made to benefit the lender; 

(202) to borrow money with the intention 
not to repay; 

Ui; (V‘\) 

. ijjl K—t ol I - 1 (T • Y) 

(203) to borrow money when one has no 
hope of repaying it, as when one does not urgently 
need it, there is no obvious source to get the 
money to repay, and the lender is ignorant of the 
borrower's condition; 

oL ^ 1 (T ■ f) 

9^ jJauAj |«J 

. jSI-xJl.J 

(204) tor a borrower who can afford to pay 
back a debt to delay doing so without excuse when 
asked to repay; 

JJa* ( Y • i) 

(203) consuming an orphan's property; 

,p5jl Jb jsi(T»3) 

(206) spending money, no matter how little, 
on something that is unlawful, even if only a lesser 
sin; 

fLii jJ> JU ^Li*) ( T * \) 

(207) to annoy one’s neighbor, even if a non- 
Muslim subject, by th^ likes of having a view over¬ 
looking his walls, or building something 
uncountenanced by Sacred Law that is a nuisance 
to him; 

1 ( X * V) 

Lw> U 

fi 

• u ^ 

(208) to build higher than one needs to, out 
of pride; 

. ^y fibJl ( T ♦ A) 

(209) surreptitiously changing property-line 
markers; 


(210) misleading a blind person from the 

way; 


(211-12) doing something to a dead-end 
path or street without the permission of the people 
living on it; or doing something to a street that 
results in considerable and unlawful annoyance to 
people passing along it; 

J> ‘t-jj ^ .4*1 jil L .»L.4l 

c .< 

1*4 4^ £jl—*41 

c 

1 , i - (1 

Li 
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(213) for someone {who holds that it is not 
permissible) to do something not customarily tol¬ 
erated to a shared wall without the other owner’s 
permission; 

(214) for the guarantor of a debr to refuse to 
cover the debt that he has guaranteed with a 
guarantee he believes to be valid; 

(215) for one member of a partnership to 
cheat the other; 

(216) for a person commissioned as an agent 
to betray the trust of the person who commis¬ 
sioned him; 

(217) for a person to make a form al acknow¬ 
ledgement that he owes one of his heirs or a non¬ 
heir a debt, or that he has property belonging to 
such a person in his possession, when this is not 
true (N: but is rather done to cheat his estate divi¬ 
sion heirs of their just due, by thus effectively 
“willing" (wasivya* def: L1.0) more than the law¬ 
ful one-third of his property to such a person, who 
would be able to collect it as if it were his own, 
after the former's death); 

(218) for an ill person not to make a formal 
acknowledgement of his debts or the articles in his 
keeping that belong to others when no one else 
whose word is acceptable knows of them except 
his heirs; 

(219-20) a lying acknowledgement or denial 
of being someone's son, 

(221-23) to employ an article lent for use 
( k ariyya)in other than the employment authorized 
by its lender; for the borrower to relend it to a 
third party without the original lender’s permis¬ 
sion when the borrow er holds that such re lending 
is not permissible; or for the person to whom the 
article has been lent to use it beyond the time 
stipulated by the lender; 

(224) wrongful appropriation, meaning 
unjustly taking another's property (N: or right); 

(225) to delay pay i n g someon e h i s w ages, or 


1 J jp-adi (Y \T) 
. JlS 


—ill (YU) 



. • J 


jo-1 (Y^o) 


. j}l ( Y \ \) 


y U* j 1 J? 1 ( Y '■ vj 


j* J' JL-^ 


vfeJ j—aJ I J * | ( r 'A) 

vJ L«P V1 \M a • ■L .t' Jj I Jl_] 1 

■ j* j* y 

j\ vLa* r ( T *- y ' 

. Cjj J-5" 

(Y V- T Y \) 

j-“ i Ifcjbet— ■ ! ^j| 4_»ua. vJ l 

*. \ ^ 4, ■ y XJJ. J—S> 

- ijyJl S^uJl .Uj 


J* (YYfc) 

- \ JL» 

ji 1 C (Y Y 0 ) 
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not giving them to him after the work has been 
completed; 


(226) for someone (who holds it is unlawful) 
to build at ‘Arafa, Muzdelifa, or Mina; 

J* J\ J Zj-iu *LlJI (T Y^> 

. JU X-& 

1 

(227) to forbid people things that are permis¬ 
sible to them,, both in general and in particular; 

^ ^ (T TV) 

(228) renting any part of the street to 
another and taking payment for it, even if it is 
within the confines of one's property or store; 

. jl A&L« J>- jlT ojj C jjm f 

(229) taking over water that is free for all to 
use, or forbidding such water to travellers; 

• Jcrd! jjl 

(230) violating the stipulations of the 
founder of a pious endowment (waqf); 

.Ijpl JppY 

(231-32) to use a lost and found article with¬ 
out having fulfilled the conditions of advertising it 
before taking possession of it (dis: k27); or con¬ 
cealing it from its true owner after one knows 
who he is; 

X-WH j _ & jl (rr-Yri) 

i j-mZ iaJi 1 jL *1 d.«i J 

. 4* K+1& Iff j ^4 

(233) not having witnesses attest to one's 
having found a foundling child; 

j cp (Yrr> 

INHERITANCE AND BEQUEST 


(234-36) harming heirs in bequests; willing 
more than a third of one s property in bequests 
(dis: L3sl) ; or to fraudulently affirm that part or 
all of one’s property belongs to some non-heir, or 
that one owes a debt that does not really exist, 
when this is done to prevent the estate from going 
to one’s rightful heirs; or to falsely affirm that a 
debt someone owes one has been paid off; or to 
sell something for a token price or buy something 
at an exorbitant sum when it is done to keep prop¬ 
erty from one’s heirs, or to donate a third of one's 
property to a charity not for Allah's sake but 
rather to diminish the shares of the heirs—all this 
is included in “harming others in bequests”; 

jij > (rn-Yrt) 

dt* J' • ja jJSt 

jJu 4, j\ 

c Loj a) •-Ji-Jb- 

d ^}\£ oL J—L 

*■ *. 

dJi J* ^ 

J—4l ^ dl 

• j* J* ^ 

(237) betraying one’s trusts, such as with 
respect to articles given to one for safekeeping, 
put up as collateral, rented to one, and so forth; 

^a:w^i(Yrv> 

jJ>j ^ <>j+ 

.dJi 
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MARRIAGE 

^iSJl 

(238-40) looking with lust at a woman who is 
not one's unmarriageable kin (mahram. del: 
m6.1) when temptation is apprehended (A: if 

£■ M (t *-rrA> 

^ SjlsJl l-ifj iJ-U-CT tua dy- 

there is no temptation, it is unlawful, but not an 
enormity); touching such a woman ; or being alone 
with her when neither party has one of their 
unmarriage able kin present to remind them of the 
limits of decorum—even if only a female—and the 
woman has no husband present; 

j - wLli5^ a! j-jS j-lj “ *-*-^>*i 

(241-42) slander (def: r2); or accepting and 
acquiescing to it by not objecting when it is heard; 

I^Jla (n-T X \) 

* ; 

- IjiA'J ^ 

(243) giving one another disliked 
nicknames; 

,-Uj £J\ ^*UsJI (if iT) 

(244) ridicule or mockery towards a Muslim; 

(245) talebearing (namima, def: r3); 

i ( Y t1 ) 

(UC5) 

(246) being two-faced with people (dis: 
rl6.1), while devoid of honor in Allah’s sight; 

(Ytl) 

. 431 'jz* oj& ^jji 

(247) calumny; 

(YtV) 

(248) for a guardian to keep a woman under 
his guardianship from marrying; 

c/ 5, AA 1 (**A) 

(249) proposing marriage to a woman whom 
someone has already proposed to, when the previ¬ 
ous proposal was permissible, plainly stated, and 
explicitly accepted by those w T hose acceptance 
counts; 

2L-Ja> ^U* <-4*^ (Y t ^ ) 
s--~A bl 

■ J** 

(250-51) turning a wife’s heart against her 
husband; or a husband’s against his wife; 

Jt* ;i J —(o ^.Ye *) 
wA* JjAb '-*4* jl 4>jj 

(252) for a man to make a marriage contract 
with a woman who is his unmarrigeable kin 
(mahram, def: m6.1), whether by birth, marriage, 
or suckling (nl2), even if such a marriage is not 
consummated; 

J* (Y*Y) 

• p-1 «j)j SybLvOo *1 j jl 

(253-55) for a man who has divorced his wife 
to accept that she should marry and have inter¬ 
course with another solely for the purpose of 

‘ jJb*dL jlkJ' L^j (oo-Ycf) 
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remarrying her himself (dis: n7.7); for the wife to 
comply with this; or for the second husband to 
marry her for such a purpose; 

Ue»jj » kJL* iwilkJl 

(256-57) for a man to reveal his wife's secret 
by mentioning details of their sexual intercourse 
or other similar private matters; or for her to 
reveal his; 

U J-Sk jl ^ 

• £U»Jl 

(258) sodomizing one’s wife; 

(T*A) 

(259) to make love to one’s spouse in the 
presence of a third party, male or female; 

Sj j! (Y*^) 

(260) to marry a woman with the intention 
not to pay her the marriage payment (mahr, def: 
m8) if she asks for it; 

^ “j* $ (T1 ■ > 

(261) to make a representation of an animate 
creature upon anything, in a respectful or 
humiliated deployment, on the ground or 
elsewhere; 

J u+j* cl 'j4r+* ^ y> 

• 1* 'jt* 

(262) sponging, meaning to join another at 
his meal to eat from it without his permission or 
acceptance; 

^ (TIT) 

{j* J*V js^l fUb 

. j 

(263) for a guest to eat more than he needs to 
be full when he does not know of his host’s accep¬ 
tance of this; 

J* ij—;ij j-jrij <Y-ir> 

.eliL 

(264-65) a person’s eating copiously of his 
own money when he knows this will harm him 
considerably; or being lavish in food and drink out 
of greediness and vanity; 

(266) oppressively and wrongfully favoring 
one wife over another; 

J* Jrtl JUW O0-Y1t) 

1 j > j .A; -j! (JL 

1 ^ :1Ij v 1 >»* 

J* 0") 

. UU? j jP^i i 

(267—68) a husband not giving his wife her 
rights; or she not giving him his; 

(269-71) to avoid meeting one’s fellow Mus- 
: lim longer than three days for other than a reason 
permitted by Sacred Law; to turn one’s face from 
him when one meets him; or have a change in 
heart towards him that results in either of these; 

(272) a woman leaving her house perfumed 

(VuYXV) 

* «uic <3 

i C. 

•t*-l <1>L (V t -Y*l ^ ) 

»J-!*1 f W <i> rJ—-11 

.y-LLJlj !r ^ ytJ »LiL jL 

kht j* 
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and adorned, even with her husband’s permission; 


(273) the rebelliousness of a woman towards 
her husband, such as by leaving home without his 
permission or acceptance for other than a reason 
countenanced by Sacred Law; 

( YV D 

l*»-j J jil ^ J* 

(274-75) failure to provide one’s wife with 
her support and clothing without lawful excuse; or 
neglecting one's dependents such as young chil¬ 
dren; 

— 11 ? £_J 1a (VO-YV $ ) 

(276) disrespect towards cither or both of 
one's parents, grandparents, and on up; 

Jj-i* (YV1) 

(277) severing the ties of kinship; 

.^^(TVV) 

(278-79) tormenting a servant or beast of 
burden; or goading animals to fight each other; 

‘4jLJ1 j\ ^all (V^.YVA) 

• U*. L 

(280) for a woman to ask her husband for a 
divorce when she has not suffered any harm from 
him; 

Lfp-j j j-Jl ( YA ■) 

• ^ s* J* 

(281) for a husband to accept being a cuck- 
hold; 

. ilbjJl (YA\) 

(282) pimping between men and women; 

. ►L.J \j Jbj-SiLiJl (Y A Y) 

(283) for someone (who believes it is unlaw¬ 
ful (dis: n7.4(N:))) to have intercourse with his 
divorced wife before formally taking her back; 

J_i (YAr) 

. 4*kJ jJtJu 

(284) foreswearing one’s wife by an oath not 
to have intercourse with her for more than four 
months; 

jL isf'jyll Ok* VI ( Y A t) 

• J J* J* j- 

(285-86) accusing a man or woman who 
could be chaste (def: ol3.2) of adultery or 
sodomy; or acquiescing to such a charge by not 
objecting to it when heard; 

y ■■■».. J 1 wi-ii (A^-YAQ) 

(287-88) vituperating a Muslim or attacking 
his honor; or being the cause of another’s cursing 
or disparaging one’s parents; 

, -. (AA-YAV) 

(289) cur s ing a Mu slim; 

. UJUw. (YAS) 

(290) attacking someone’s ancestry; 
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(291) for a woman to falsely ascribe her child 
from adultery to a people it is not from; 

c- 4 fy ^ ^ ^ ^) 

u >! u-4 

(292) a divorced woman’s deceit regarding 
the end of her postmarital waiting period Cidda, 
def: n9); 

. jjjJt A ,a?;i ( t ^ t ) ! 

(293) for a divorced woman during her post' 
marital waiting period to leave the lodgings she is 
obliged to remain in until its end, when there is no 
lawful excuse to go out (dis; n9.13-14); 

.jSLwJl ^ ^ yf. ( r) 

*1. 

(294) for a woman whose husband has died 
not to avoid adornment (def: n9.16) during her 
waiting period; 

^ (Y<U) 

JUSTICE 

w’Lt^df 
• ♦ 

(295) killing a Muslim or a non-Muslim sub¬ 
ject of the Islamic state intentionally or quasi-* 
intentionally; 

J-a (YS o) 

4 P 

, x** lx**- 

(296) suicide; 

.4—iJ jLJ^I JJ (Y^l) 

(297-98) aiding another in an unlawful kill¬ 
ing or its preliminaries; 

(S A_Y^V) 

. 4jLjl£ajI 

(299) to strike a Muslim or non-Muslim sub¬ 
ject of the Islamic state without a lawful excuse; 

^yX-Jl jl w(Y^) 

* sJ'r' 

(300-301) frightening a Muslim; or gest uri ng 
at him with a weapon or the like; 

‘jJ--J 1 fW/IT-'-T") 

(302-16) sorcery that does not entail unbe¬ 
lief; teaching it; learning it; having it done; pro¬ 
fessing to foretell the future, to be “psychic.” or 
kno\v the unseen (dis: w60,i); considering some¬ 
thing a bad omen; divination by pebbles or draw¬ 
ing lines in sand; astrology; taking auguries from 
birds; going to someone who claims to foretell the 
future; going to a “psychic,” a diviner by pebbles 
or lines, an astrologer, or an augerer or omen- 
reader from birds; 

id ^ ,^-Ul —SI (S "t-r * Y) 

V <3ykJlj t 2‘ 

l yl m> 1 j V 4 jJlj i 

jl *J s^LjJ j <■_ 

(317-18) rebellion against the caliph, even if 
he is unjust, when there is no mitigating pretext or 
one that is patently false; or betraying one's fealty 

>* ,/JiOA.rw) 

Ji jt j\ JijL* ^ 

iiyJ ^dSi*^ 
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to him because of some worldly disadvantage in 
remaining loyal; 


(319-21) to assume the caliphate or other 
position of authority when one knows oneself 
likely to betray it, or one has the intention to; or to 
ask for such a position or spend money to gain it 
when one has this knowledge or intention ; 

£* i .jLVl ji Jy ( Y \-r \ S ) 

‘ I4-LP Ajt'jf* 

jl ,-uJl JU JLj eJL 

(322) for an oppressor or immoral person to 
take over any of the Muslims’ concerns; 

j-u ji j-tu (rr X) 

(323) to discharge a righteous and compe¬ 
tent person from office and appoint someone who 
is not; 

y Jy (rvr> 

(324) for a caliph, leader, or judge to be 
unjust; 

jJi 1 j\ jyr (t^t) 

(325-26) for a leader to cheat his followers; 
or neglect to fu Ilf ill, through himself or a rep¬ 
resentative, their pressing concerns that they are 
compelled to obtain; 

A_~i* (T UHT«) 

i\. .yai /j* 

. ji qjj 

(327) for rulers, leaders, judges, or others to 
wrong a Muslim or non-Muslim subject of the 
Islamic slate; 

dj—«Vij js-M - h (rrv) 

* / ,!• 

(328) to leave the oppressed unaided; 

(T TA) 

(329-31) visiting unjust rulers; aiding them 
in wronging others; or stirring their hearts against 
people by telling them falsehoods; 

: rS-Jkli j*. (rurYS) 

iU-Jlj i Jy 

■ JW* 

(332) sheltering the guilty, meaning to pro¬ 
tect them from those who want to obtain their 
rights from them, guilty meaning those who com¬ 
mit an offense that entails a consequence stipu¬ 
lated by Sacred Law; 

J (trr) 

Xujt 

j*\ a*jL 0 ja 

(333) saying to a Muslim ik O unbeliever/' or 
“0 enemy of Allah’ ? ; 

j\ i Ju»J jUji (rrr) 

. jj* L 

(334) interceding for someone, to obviate 
one of the prescribed penalties of Sacred Law 
(hadd, def: o!2~ol6); 

Jii 1 (rrt) 

(335) blackening a Muslim’s name and 
searching out his shameful points so as to disgrace 
and humiliate him before others; 

wLl» (YY®) 

- ij - ^ /rr! aJL j 
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(336) displaying the attire of the righteous in 
public while committing unlawful acts, even if 
only lesser ones, when alone; 

J cii (tri) 

j jij JJWdlj SUI 

(337) compromising any of the prescribed 
legal penalties; 

y jb- ajUi j obUJi (rrv) 

(338-43) fornication; sodomy; bestiality; 
sodomizing a woman; lesbianism between women 
(meaning one woman doing with another that 
w'hich resembles what a man would do with her): 
or tor a husband to have intercourse with the body 
of a deceased wife; 

oVIj iiijji (ir-rvA) 

jl w.i'.ll 4 «i 

■ ^ ^ *[ 
ii-J\ 4 ^-yJ ^jyll 

(344 46) consummating a marriage com 
tracted with neither guardian nor witnesses; con¬ 
summating a “temporary marriage’"; or having 
intercourse with a prostitute; 

^ ( t £ i ) 

(347) for a woman to allow someone to forni¬ 
cate with her: 

-Wjy. U(VtV) 

(348) theft; 

(X*t A) 

(349) to block the road, meaning to threaten 
passers upon it, even if one does not kill anyone or 
take any money; 

, jtf-f L-ii 

(350-61) drinking wine in any form or other 
intoxicant, even if only a drop; pressing out the 
juice to make wine or other intoxicant: press¬ 
ing it for another person; carrying it for purposes 
of drinking, or having it carried; serving it to 
others or having it served; selling it; buying it; hav¬ 
ing it bought or sold; consuming the proceeds 
from selling it; or keeping wine or other intoxic¬ 
ant; 

L-iUw (t ur« •) 

s**,i ‘ J* 

s_—^ 1 AI>| 1 W 

js’tj) i-JLkj * oji vtJ 

. LjbA^-t ‘ 4 L*j 

(362-65) attacking anyone under the state’s 
protection in order to kill him, rob him, rape his 
wife, terrorize or frighten him; 

J* (\9 m t\ Y) 

j\ UxS j-*: 

. 4 Aj J Jj A 1 K*j*- 

(366) peeping into another’s house without 
his permission, such as into the women’s quarters; 

■jrr* jm J (rxn) 

* tut J*~ J* ^l 7 ±. *jr* J b ^ 

(367) listening to people who are averse to 
being overheard; 

e-- — Jl c™) 

(368) not getting circumcised, even after 
having reached puberty; 

. yj» a* :**Ji (tiA) 


986 




www.islamicbulletin.com 


I bn Ha jar Haytami’s List of Enormities 


(369-70) not performing jihad when person¬ 
ally obliged to; or no one performing it at all; 

aa* jL^ji d/ (V-jnv 

(371) people of outlying provinces neglect¬ 
ing to protect border fortifications; 

■jr—’ iA*? 1 

• pJJ*' 

(372-73) not commanding the right or for¬ 
bidding the wrong when able to; 

i i); ( vr.rv y > 

(374) ones actions contradicting one's 
words; 

. Jui)' (TV 

(375) not returning someone's greetings of 
Salam (dis: r.33.2): 


(376) to like for others to rise from their seat 
for one. because of pride and arrogance; 

iir U! f yL jl jLJ'il 1 (tv-*) 

. uJs'saJjI 'jiAiS'l 

(377) fleeing from combat with unbelievers, 
unless one is falling back to regroup or separating 
to join another unit to reinforce them; 

—i .j* jl —oJi (rvvj 

(378) fleeing from an outbreak of plague (N : 
in one’s town}; 

. yt y. 

(379-8(1) pilfering from the spoils of war; or 
concealing such pilfering; 

y> J<A*JPY*) 

(381 83) killing, treachery towards, or 
wronging anyone who is under a safe-conduct, is a 
subject of the Islamic state, or is under an agree¬ 
ment of protection; 

J JA (Jt Jl jJJ- J\ Jxi (AX-TW) 

^ ji iaj j ju 

(384) showing others the weak points of the 
Muslims; 

J* <TAt) 

(385-86) acquiring a horse out of pride, or . 
for w'agers or gambling; or engaging in contests of 

y y** (AVTAtf ) 

\«1 LJLjfc > l .7 ^ 1. _j.t .... 11 

marksmanship for any of these reasons; 

v ^ IS, , 

. aUaS” ,i*1^ ...)L <3 

(3871 to neglect one's marksmanship after 
having learned it. out of aversion for it, such as 
might lead to being defeated by the enemy and 
their mocking the people of Islam; 

lyj ^JLu J (fAV) 

i-U- ^1 j-sji ALS - 

UL 

1 1 ■— 

(388-90) to swear an engulfing oath (def: 
p23); a lying oath: or to frequently swear oaths, 
even if truthful; 

, ■—»— Jl(A-,rAAl 

JIT j \j 1pj , 4l jW 
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■-—-———--—■ 

(391-94) swearing by one’s trust; or by an 
idol, for example; or the words of reckless people 
who say, 411 If I do that, I’m an unbeliever ’’ or * ‘quit 
of Islam" or “of the Prophet"; or to swear, “then 
Fm of such and such a religion," lyingly : 

^ iJC \\ ) 

J » j->\£ L& Ltf 

(395) not fulfilling a vow, no matter whether 
it was to perform an act of worship or whether 
made in the heat of anger; 

(TS a } 

, ij j j JC 

(396-98) appointing a person to the 
judgeship who knows he is dishonest, unjust, or 
the like; for such a person to accept the judgeship; 
or seek it: 

pJLy d ,h*\\ 

s Wa y iJLJtii a ..Ji> j* 

( 399) to judge w T he n ign or an t ; 

. (TM) 

(400) to judge unjustly; 

• J C t - *) 

(401 ) aiding and abetting someone making a 
false claim in court; 

. illpl (l • \ ^ 

(402) for a judge (or anyone else) to please 
people with what Allah Most High detests: 

tjJ-j (i • T) 

. Alii L*j 

(403-5) taking or giving a bribe for false¬ 
hood; or being an intermediary between the per¬ 
sons giving and accepting it; 

UjLktij JL^I (* « f) 

(406-7) accepting money for appointing a 
judge; or a person who is not personally obliged to 
take the judgeship (N: because no one else is com¬ 
petent) paying to attain it when he could do so 
without paying; 

JL_*I (v_t * i) 

. JJUl j m\ />d1l 

(408) a judge accepting a gift for having 
interceded for one of the litigants; 

. JjJ (i * A) 

(409-10) arguing for a falsehood; or arguing 
without knowledge of who is in the right, as a 
judge’s deputy does; 

> r.t • ^) 

(411-13) seeking one’s rights, but with ve¬ 
hemence and lies, so as to offend the other party 
and defeat him; arguing out of pure obstinacy to 
prevail over one’s opponent and finish him; and 
the picking apart of another's words and disputa¬ 
tion which are reprehensible; 

\ *Js- ]aL dl j 

iUldl 
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(414-15) for a person distributing zakat to 
divide it unjustly between recipients; or for the 
person who estimates how much will be due on 
crops to assess them unjustly; 


(416—18) falsely testifying; knowingly 
accepting such false testimony; or not testifying to 
something that one has witnessed when there is no 
excuse not to; 


(419) lying, when it entails a prescribed legal 
penalty or harm; 

■jy 

(420) a plaintiff litigating against another 
person for something he knows is not his; 

U> oj** ^j-p* (i t ♦) 

, ajl 

(421) sitting with those who drink or other 
immoral people out of friendship for them; 


(422) Koran reciters or religious scholars 
sitting in the company of the corrupt; 

A-JI>V4 (fcYY) 

. 44—ill 

(423-25) gambling, whether by itself or con¬ 
nected with offensive games like chess or unlawful 
ones like backgammon; playing backgammon; or 
for someone (who holds it is unlawful) to play 
chess; 

•w— nU\j \ ;Jl >... aI, )<j ) 

, 4+JJP& Jli -Lp 

(426-31) playing stringed instruments; 
listening to them; playing reed instruments; 
listening to them; beating a long drum (kuba); or 
listening to it; 

V4PU^I 

. ApU^-tj 

(432-33) embellishing a poetic ode by 
mentioning a particular woman, even without 
indecency, or mentioning an unnamed woman 
indecently; or to sing such an ode; 

iij— Laj wSJo jI_j ou 

h4> : .j^ndJL 

(434-37) poetry that contains mockery of a 
Muslim, obscenity, or lying; or singing such 
poetry and spreading it; 

J* J—(rv.t r i) 

jjU ji |J——*-Ji ^ 

■ 14* -aLUjj 

(438) composing panegyrics with poetic 
figures of speech that exceed normal bounds, 
earning ones living thereby and spending most of 
one's time at it; 

{J Uj ^ (trA> 

^ ** W.. ■■ b iiLJl 

(439) becoming habituated to a lesser sin or 
sins such that one's disobedience becomes more 
than one's obedience; 

oloi (irs) 

. ■cpU* «wJUg 
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(440) not repenting from an enormity; 

| (441-42) hatred of the Medinan Helpers 

(Ansar); or speaking badly of any of the prophetic 
Companions (Allah be well pleased with them 
all). 




(al-Zawajir an iqtiraf al-kaba’ir (y49), 1.27-266, *J1^ 

2.3-230) .[XT'* -T/T * Yt ■ - yv/ 4 v 

w52.2 (n:) Some twenty-five of the enormities listed by Ibn Hajar have been 
omitted above because of being repetitions or about matters that are rare. As 
stated in the preface, many scholars do not consider all of the foregoing to be 
enormities, among them Abu Talib Makki, who restricts them solely to sins 
explicitly designated as enormities by the primary texts. 


w52.3 (Abu Talib Makki:) .... My own position, 
to join between the different views mentioned 
above, is that they are seventeen in number. Four 
of them are of the works of the heart: 

(1) associating others with Allah Most High 
(shirk); 

(2) persisting in disobedience to Allah Most 
High; 

(3) despairing of the mercy of Allah Most 
High; 

(4) and feeling secure from the design of 
Allah Most High (def: p66). 

Four are of the tongue: 

(5) testifying to the truth of a falsehood; 

(6) charging someone who could be chaste 
(def: of3.2) with adultery, 

(7) s we a ri n g an eng ulfing oath, me a ni ng one 
which negates something true and affirms some¬ 
thing false, termed engulfing because it engulfs its 
swearer in the wrath of Allah Most High, or in 
hell fire; 


w52.3 

■ M \ ‘ Jit 

dJ! 4_^ j* 

^ t J L,J 4JI JA 

ailj JU-JU 

w[^i—JL j->A I ^_*j] j .^in o. U 

^ d 8 * 4 ^ ^ *-#• 

t * 

•>7 *■ «»W IfiV L—. 

<JJ I 

J-* 


(8) and sorcery, meaning words and acts that 
transmute substances, alter people (n: changing 
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one’s love for someone to hate, for example), or 
remove meanings from the things for which they 
were created. 

Three are of the stomach: 

(9) drinking wine or other intoxicating 
beverages; 

(10) wrongfully consuming an orphan’s 
property; 

(11) and know ingly consuming usurious gain 
(riba). 

Two are of the genitals: 

(12) adultery; 

(13) and sodomy. 

Two are of the hands: 

(14) murder; 

(15) and theft. 

One is of the feet: 


<uJ l yJLT i xjtil y oLJUsil 1 pJ* 

V ^ 'if I I J I 

L j JI j_s1j u L<Jus I JU 
Jb l tiyli ^ yli y iL^b ‘ 

Ij • jLi^ ^ is’jJ 1*^3 

\ t. L-^J' i_y 

^ Ar^ 1 yj J 

* Vj (JUiil : r> [. . . J 

.jS SJ^VIJJ \ O^JI J_ 

yjJb-Ji yj j— 

Si j*- ^ji a-JLp L- Jfe 01 : J 

Si y bVL%u 01 j « L 

Ulj t l j|'j*— bLJ^bIj jlj . i_Onj^iawj 




J Oj (. U-^^Akj ^ 4 *— Lt 

• l ■ • • J 

. . . JiS" ; iiS'lis C-JLij 

O^y y> sU/'i jTJ'ii 


(16) fleeing from combat with unbelievers 
when one is not outnumbered by more than two to 
one, unless falling back to regroup or separating 
to join another unit, believing one will attack 
again. 


And one is of the w hole body: 


(17) a person’s undutiful treatment of his 
parents, meaning, in summary, that when they 
swear an oath for him to do something that is not 
blameworthy, he does not fulfill their oath ; if they 
ask him for something they need, he does not give 
it to them, if they trust him, he betrays them; if 
they arc hungry-, he eats his fill and does not feed 
them; and if they revile him, he strikes them; 


Other scholars hold that any sin that is delib¬ 
erate is an enormity... but what we have men¬ 
tioned of the above bodily traits is among the 
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soundest and most equitable opinions, is what 
scholars agree upon, and is what is conveyed by a 
great number of primary texts. These, then, are 
the deadly enormities that if one avoids them, 
one's wrongs will be forgiven and one's 
supererogatory works that arc like in kind to the 
five duties that are the pillars of Islam (N; i.e. the 
Testification of Faith ”La ilaha ill Allah Muham- 
madun rasul Allah/ 5 the prayer, zakat, fasting 
Ramadan, and hajj)—are counted for one. The 
reason for this is because the pillars of Islam and 
these enormities are antipodal counterparts, 
antithetical to each other in magnitude and signifi¬ 
cance, the enormities being so great that avoiding 
them expiates the other, lesser sins, and if the five 
duties that are the pillars of Islam are fully per¬ 
formed, they too expiate other wrongdoings, the 
servant is rewarded for his supererogatory works, 
and his bad deeds are changed for good ones. Such 
a person attains to great favor, and paradise is to 
be hoped for him and the stations of those who 
strive, for he is of the outstripped in good deeds. 
Allah Most High says, 

Tf you avoid the enormities of what you have 
been forbidden. We shall acquit you of your 
wrongdoings” (Koran 4:31), 

and says, after mentioning the enormities, 

save he who repents, believes, and works 
righteousness: those Allah will change their bad 
deeds for good” (Koran 25:70)* 

And the Prophet (Allah bless him and give him 
peace)said, 

The five prayers entail forgiveness for what 
is between them as long as the enormities are 
avoided.” 

When the enormities are committed, they 
annul (N: supererogatory) good deeds just as the 
five duties of Islam annul the bad deeds that occur 
between them other than.the enormities, which 
are too great for them to annul (N: but rather 
require a sincere repentance in order to be for¬ 
given ). So with a servant's committing enormities, 
nothing can remain for him on Judgement Day of 


O jS3 <ulp iyuJl JljSty 

, A-i jL-^l 

J jaS \ {j* 

I 

>U*> 'J i-ia 

j-ll-S .JU ^Jl J 

j* L-U UfcL_u>4 o 

j* ^ ^ 

L* J >j,. laj 

J-k-jij \ -oJl) Ol *. ..11 
j*Jau> jJ o» , oLU->- 4jV 
d jl ■ “+ i—d 

\ <jjl JU . JjLvJI 

+ * • P . « a ^ ^ # t p ,1 J . 4 

jiAlt' ■_> La jjLf 1 i 

.pn 

: ^L5J! jS‘a jlrj JLSj 

J—'r'd j* V) ^ 

J.-k .> ^—sijli Ln„ I Uk* 

TV- :oM](^ 

dJi Jj—*j JLoj 

cJa-M . . . 

■j* ■- >aSl>Jlj . I 

“*i o 'VJ ol t.Jl 
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his good works except the five duties of Islam, the 
enormities having devoured all his supererogatory 7 
works: hell is to be feared for such a person, and 
the stations of the profligates, and he has truly 
wronged himself, which Allah Most High warns 
believers against by saying, 

“O you who believe, obey Allah and obey the 
Prophet, and do not nullify your works 7 ' (Koran 
47:33), 

and. 


“Nay, but whoever earns a wicked deed and 
is encompassed by his error, those are the inhabit¬ 
ants of hell” (Koran 2:81), 

referring, it is said, to enormities that encompass 
one's good deeds and efface them (Qut abqulub 
(y81), 2,148-49), 


fa.. A C y ^_5l -L-Sj I 

jLjl A-jU faJL 

* ...fl ' . l ^JLlaJl y* 1 ...oil 

; Jli 4L& JU; aJJI 

JJI ijJLii jiJJi I U) 

.[tr 

• - 

dLdjti [: : o)] 

* / . , ( 

. [A^ ; i^cjl j jliil I_ 

^ 

wLlji j 

- UA /T pU- 
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w53.0 REPENTANCE DOES NOT 
ELIMINATE OTHERS* RIGHTS 
(from p77.3) 


JkJ V Sydl 


w53.0 


w53.‘l (Shu‘ayb Arna'ut:) Bukhari and Ahmad 
relate that Jabir ibn ‘Abdullah said, “I heard of a 
hadith that a certain man had heard from the Mes¬ 
senger of Allah (Allah bless him and give him 
peace), so I bought a camel, cinched my saddle on 
it, and travelled for a month to reach him, coming 
upon him in Damascus, the man being ‘Abdullah 
ibn Unays. I told the doorman, ‘Tell him Jabir is at 
the door,’ and the reply came, Tbn ‘Abdullah? 7 
and when I said yes, he rushed out,, stepping on 
the hem of his garment. He embraced me and I 
returned his embrace and said, ‘Tell me the hadith 
1 am informed you heard from the Messenger of 
Allah (Allah bless him and give him peace) about 
retaliation. I have been afraid that you or I would 
die before I heard it,' He said, ‘I heard the Mes¬ 
senger of Allah (Allah bless him and give him 
peace)say: 


[•<•]<:*w53.1 

H® fr JU>4> [(4V*) 

jd j> -411U* jJ>j 
] <Ul j) [ * ■«- - - Cl J 

^ j-o J* ^ 

^ J ^ j— L aDi 

H 

iS* <Jl «■ d — 

^ a11! 1 -/ > liji —^J1 a_.U 

^^ 
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: cJLi t * a ». .■ \ iji _ji jjy^j jl 
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‘‘ * '‘People shall be mustered on the Day of 
Judgement naked, uncircumcized, and posses¬ 
sionless, and a call wil l be made to them in a voice 
that those who are far shall hear as well as those 
who are near, saying: T am the King, I am He who 
gives recompense: it is not meet for any inhabitant 
of hell to enter it while any of the inhabitants of 
paradise owes him something until 1 exact it of 
them. And it is not meet for any inhabitant of 
paradise to enter it while he owes any of the 
inhabitants of hell something until I exact it from 
him, even if it be the requital of a single slap of the 
face,' ” We asked the Prophet (Allah bless him 
and give him peace). “How will this be, when we 
wall meet Allah Mighty and Majestic naked, uncir¬ 
cumcized, and without a thing?” And he said, 
“With good and bad deeds.” ’ ” 

(Shark al-sunna (y22), 1.280-81) 


H i : JU jl) 

: JIS Uj : Ui : Jti t ] 1*41 "iy 


<* 0 ■■ I <. «> 1 ] -W y 

"V i jLi-iJ! Ui twLLdi 
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w54.0 LEAVING WHAT DOES NOT 
CONCERN ONE (from r1.2(3)) 


Jju N l» iiy w54.0 


w54.1 The Prophet (Allah bless him and give 
him peace) said, 

“The excellence of a person’s Islam includes 
leaving what does not concern him.” 

The excellence of a persons Islam 
(Muhammad Jurdani:) Meaning the fullness 
and perfection of a person's Islam and his submis¬ 
sion to its rules 

includes leaving what does not concern him 
meaning that which is not connected with 
w r hat ls important to one, be it in word or deed. 
The matters that concern a person are those con¬ 
nected with necessities of life in gaining a liveli¬ 
hood and having a safe return in the afterlife. 
These do not amount to much in comparison 
with what does not concern one (al-Jawahir 
al-lu'lu'ivya fi shark al-Arba'in al-Nawawiyya 
(y68), 99). 


w54.1 

V U t-SJ .1 ( _ r j- 

'['jf’J *'jj] 
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w55.0 THE ETERNAt 1TY OF 
PARADISE AND HELL (from sL2) 


jtl\j w55.0 


w55.l (n:) The view that the punishment of unbelievers in hell is not eternal has 
been misrepresented by some Muslim writers and Koran translators as if it were 
a matter over which there is scholarly disagreement, or as if the proof of it from 
the Koran, hadith. and consensus of Muslims (ijma\ def: b7) were capable of 
bearing more than one interpretation. The present section, by two of the foremost 
Sunni scholars in tenets of Islamic belief (usul), has been translated to clarify the 
question. I 


w55.2 ( 4 Abd al-Qahir Baghdadi:) The scholars 
of Ahl al-Sunna and all the previous righteous of 
the Muslim Community are in unanimous agree¬ 
ment (ijma L ) that paradise and hell are eternal, 
and that the bliss of the inhabitants of paradise 
and the torment of unbelievers in hell will endure 
forever (Usui al-din (y23). 238). 


(; j —*) w55.2 

jasJiLa ja JSj i-«Jl JaI £**-I 
jLdlj t-L -cj iLf l* 

i jLfcl Ww fb 4 

.[YtA ij-all J 


w55.3 (Taqi al-Din Subki:) The faith of Muslims, 
is that paradise and hell do not perish, Abu 
Muhammad Ibn Hazm having transmitted schol¬ 
arly consensus (lima'') on this point and on the fact 
that whoever denies it is an unbeliever (kafir) by 
scholarly consensus. And there is no doubt of this, 
for it is necessarily known (def: fL3(N)) as part of 
the religion of Islam, and proof after proof bears it 
out. Allah Most High says: 

(1) “Nay, but whoever earns a wicked deed 
and is encompassed by his error, those are the 
inhabitants of hell, abiding therein forever” 
(Koran 2:81). 

(2) “Verily those who disbelieve and die as 
unbelievers; the curse of Allah, the angels, and 
people, one and all, is upon them, abiding therein 
forever; the torment shall not be lightened from 
them, nor shall thev be respited” (Koran 2:161- 
62). 


(3) “Whoever of you leaves his religion and 
dies as an unbeliever, those are they whose works 
have failed in this world and the next, and those 
are the inhabitants of hell, abiding therein 
forever” (Koran 2:217). 
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(4) “Those who disbelieve, their friends arc 
the evil ones, who lead them from the light to 
darknesses. Those are the dwellers of hell, abiding 
in it forever (Koran 2:257). 


* i * 

o 


upW! jUjLJjl h jJ»S Jljjj- 

j<Jy\ 

.[rev 


(n: There follow some fifty-six Koranic verses of similar purport which have 
been left untranslated for the sake of brevity: 


2:162 

23:103 

3:116 

32:14 

4:14 

25:69 

4:93 

33:64-65 

4:168-69 

39:72 

6:128 

41:28 

7:36 

43:74-75 

9:63 

47:15 

9:68 

59:17 

10:27 

64:10 

11:106-7 

72:23 

13:5 

98:6 

16:29 

2:86 

21:99 

32:20 


2:167 

35:36 

2:102 

17:97 

3:22 

40:49-50 

4:56 

42:45 

4:121 

69:36 

5:37 

78:30 

11:8 

87:13 

11:16 

90:20 

14:21 

82:16.) 

14:29 


23:108 


29:23 


45:35 


22:22 



.... The other verses that mean the same thing are 
very many, a fact that eliminates the possibility of 
explaining them away figuratively and necessi¬ 
tates complete conviction of them; just as the ver¬ 
ses proving bodily resurrection, because of their 
great numbers, eliminate any possibility of ex¬ 
plaining them away figuratively. We adjudge 
whoever explains these verses as if they were 
figurative to have committed unbelief because of 
the knowledge which the evidence en masse 
affords. And so it is too with the very numerous 
and intersubstantiative hadiths about this, such as 
the Prophet’s saying {Allah bless him and give him 
peace): 

(1) “Whoever kills himself with a knife will 
abide in the tire of hell, perpetually stabbing his 
belly with it, undying therein forever. And who¬ 
ever hurls himself from a mountain and kills him¬ 
self shall abide in the fire of hell, perpetually 
falling to his death, undying therein forever.” 
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(2) “As for the inhabitants of hell who are its 
people, they shall be undying therein and unliv¬ 
ing.” 
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(3) “When the people of paradise go to 
paradise and the people of hell go to hell. Death 
shall be brought forward, placed between 
paradise and hell, and slaughtered. And a crier 
shall be heard, l O people of paradise, there is no 
death; O people of hell, there is no death!’ ” 

And there is the like of the above evidence con¬ 
cerning paradise, as Allah Most High says: 

(1) “Those who believe and do good works, 
they are the dwellers of paradise, abiding therein 
forever (Koran 2:82). 

(2) “Whoever obeys Allah and His mes¬ 
senger, He will admit them to gardens beneath 
which rivers flow', abiding therein forever. That is 
the mighty triumph” (Koran 4:13). 
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(n: Thirty-eight verses of similar purport follow, which have been left 
untranslated, as before, for brevity: 


2:82 

11:23 

3:15 

10:26 

10:62 

11:108 

3:198 

13:35 

4:13 

14:23 

4:57 

15:48 

5:85 

18:3 

5:119 

18:107 

9:89 

20:76 

9:100 

21:102 


23:11 

56:17 

25:15 

57:12 

25:76 

58:22 

29:58 

50:34 

4:122 

64:9 

39:73 

65:11 

41:8 

95:6 

43:71 

41:30 

48:5 

98:8.) 


.... So these are the verses we can recall about the 
eternality of paradise and hell. We have men¬ 
tioned hell first because we’ve come across a work 
about hell perishing by one of the people of the 
present era. We have quoted about one hundred 
Koranic verses, approximately sixty concerning 
hell, and forty on paradise. Immortality (khuld)or 
words derived from it are found in thirty-four of 
those dealing with hell and thirty-eight of those 
about paradise. Everlastingness (ta’bid) has been 
mentioned in conjunction with immortality in four 
of those dealing with hell, and mentioned eight 
times about paradise, seven of them in connection 
with immortality. Never leaving and so forth has 
been plainly stated in over thirty verses. The con¬ 
sequence of the concatenate and intersubstantia- 
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tive character of these and similar verses is 
absolute certainty that what Allah Most High 
thereby intends is their literal meaning and signifi¬ 
cance. It is not something in which the outward 
sense might be used to imply other than the plain 
purport, which is why Muslims unanimously con¬ 
cur upon faith in it, descendants having taken it 
from ancestors in unbroken succession from their 
Prophet (Allah bless him and give him peace). It is 
integrally embedded in the innate faith (fitra) of 
the Muslims, necessarily known as part of the 
religion of Islam, and even held by all non-Muslim 
sects. Whoever denies it is an unbeliever (kafir), 
and whoever explains it away figuratively is the 
same as someone who figuratively explains away 
Koranic verses about the bodily resurrection, 
meaning that he too is an unbeliever, because 
knowing the verses necessitates belief. 

I have come upon the above-mentioned 
w'ork, whose author notes three positions about 
paradise and hell perishing: that both end, which 
he declares none of the early Muslims have said; 
that neither ends; and that paradise remains but 
hell ends; the latter of which he inclines toward 
and adopts, saying that it is the position of the 
early Muslims (salaf), Allah be our refuge from 
this! I exonerate the early Muslims from it and do 
not believe a single one of of them said it. There 
are only some words that have been ascribed to 
certain individuals of them that are to be taken as 
all problematic utterances are, meaning they are 
construed and interpreted in light of other than 
their ostensive sense, for just as there occur 
expressions requiring such exegesis in Koranic 
verses and hadiths, so too words occur in the dis¬ 
course of scholars that must be fittingly explained. 
Whoever takes words of early Muslims that were 
spoken to motivate people to do good or be afraid 
of doing evil and so forth, and interprets them lit¬ 
erally, recording them as if they were a “school of 
thought” has misled himself and others. Nor is this 
scholarship, for the way of scholars is to uncover 
the meaning of words and what is intended by 
them. When we arc certain that what has been 
ascribed to a speaker is his actual position on a 
matter and his belief, we attribute it to him. But 
unless we are certain, we do not attribute it to him, 
this being especially true of basic tenets of Islamic 
belief like the above, about which Muslims unani- 
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mously agree on one position. How can one pro¬ 
ceed to the opposite of what they believe and then 
attribute it to the greatest of Muslims and exemp¬ 
lars of the believers, considering it a topic of 
scholarly disagreement as if it were a question 
about ablution (wudu)? How remote whoever 
does this is from knowledge and guidance] This is 
a reprehensible innovation (bid*a) of the most 
ominous and ugliest sort, and Allah has knowingly 
led whoever says it astray.... 

(n: Several pages follow', examining various objections to the eternality of 
hell raised by the above-mentioned author, some of them citing statements 
ascribed to early Muslims, w hich, as Subki points out, apply to disobedient Mus¬ 
lims who will one day leave the he l If ire, not to unbelievers, polytheists, or the 
likes of Pharaoh and Satan. Only a few of these objections could be translated 
below because of their length.) 

(Objection:) There is a hadith in the Xfusnad 
of Ahmad that herbiage will one day grow' on the 
floor of hell. 

(Reply:) It is not in the Musnad of Ahmad, 
but in others, and is a weak hadith. If it were 
rigorously authenticated (sahih). it would be 
interpreted as referring to the level where disobe¬ 
dient Muslims (*usat) are. 

(Objection:) Harb Kirmani said, "I asked 
Ishaq about the w'ord of Allah Most High, 


11:107), 


except as your Lord wills’ (Koran 


"‘and he replied, 'This verse applies to every threat 
of punishment in the Koran.’ ” And it is related 
from Abu Nadra that one of the Companions of 
the Prophet (Allah bless him and give him peace) 
said, “This verse applies to the entire Koran 
wherever the w'ords 'Abiding therein forever' are 
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mentioned.” 

(Reply:) If authenticated, these statements 
are interpreted as applying to disobedient Mus¬ 
lims, for the departure of Muslim sinners from hell 
is not explicitly stated in the Koran, but only in the 
sunna, and is through intercession (dis: v2.8). So 
the meaning of these statements is to show 7 the 
agreement between the Koran and sunna on this, 
for the early Muslims had great fear, and did not 
find in the Koran that true monotheists would 
leave hell, and were afraid of unending punish¬ 
ment. 

(Objection:) Allah has informed us that His 
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mercy encompasses everything (Koran 7:156). 
and has said, “My mercy has outstripped My 
wrath" (Sahih al-Bukhari (v30), 9.411), while if 
one hypothesizes an unending torment, there is no 
mercy at all, 

(Reply:) The hereafter is of two abodes, an 

abode of mercy unmixed with anything else, 

which is paradise; and an abode of torment 
unmixed with anything else, which is hell; this 
being a proof of Allah’s omnipotence, while the 
present life is compounded of both. So if by say¬ 
ing, “If one hypothesizes an unending torment, 
there is no mercy at all,” one means to absolutely 
deny that there is any mercy, it is not true, for 
there is the very perfection of mercy in paradise; 
while if one means there is no mercy in hell, we 
reply that even if one holds that mercy and tor¬ 
ment are things, Allah Most High says (n: in the 
remainder of the verse “My mercy encompasses 
everything"), 

4 T shall inscribe it for those who are godfear¬ 
ing' (Koran 7:156). 

(Objection:) It is established that Allah is all- 
wise and all-compassionate, and that wicked souls 
(who. if they were returned to this world, would 
go back to their wrongdoing) are unfit to dwell in 
the abode of peace. Now, if given a torment that 
would purge their souls of this evil, it would be 
tenable with respect to the divine wisdom, but as 
for creating souls w ho do evil in this world and for 
whom there is nothing but torment in the next, 
this is a contradiction than which few things are 
more inconsistent with wisdom and mercy. This is 
why Jahm denied that Allah is the Most Merciful 
of the Merciful, hut rather said that He does what¬ 
ever He wills, and those who follow Jahm's path, 
like Ash'ari and others, do not hold that He actu¬ 
ally has wisdom or mercy. But since it is estab¬ 
lished that He is all-wise and all-compassionatc. 
and the falsity of Jahm’s position is realized, this 
necessitates that wc affirm what wisdom and 
mercy entail—so the position of the MiTtazilites 
concerning His wisdom and mercy, as well as that 
of the O ad antes, determinists, and deniers of the 
divine attributes, are equally false, and the most 
glaring of their errors is considering hell eternal. 
Thai is what their positions imply, while Allah has 
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informed us lhal the inhabitants of paradise and 
hell will not die, so they must have some abode, 
and it is impossible Lhal they should be tormented 
after entering paradise, so no alternative remains 
except the abode of happiness. A living being is 
never without either pleasure or pain, and if pain 
is excluded, this necessarily implies eternal plea¬ 
sure. 

(Reply:) l laving openly said what he has said 
at the end of the above, this person implies that 
Satan, Pharaoh, Human, and all unbelievers will 
end up in eternal bliss and perpetual enjoyment, 
something that no Muslim, Christian. Jew, 
polytheist, or even philosopher has ever said. 
Muslims believe that paradise and hell last 
forever, while a polytheist holds that there will be 
no resurrection, and a philosopher believes that 
wicked souls will be in a state of pain. So we do not 
know' of anyone who has made the statement this 
man has, which entails leaving Islam, because of 
the knowledge afforded by the sheer amount of 
the evidence against it. Glory be to Allah Most 
High, who says, 


’’Those who disbelieve in the signs of Allah 
and in meeting Him, it is they who shall despair of 
My mercy” (Koran 29:23), 

and says. 


“Whenever it abates, We shall increase for 
them the blaze** (Koran 17:97). 

Allah’s prophet (Allah bless him and give 
him peace) has informed us that Death shall he 
slaughtered between paradise and hell, which 
without doubt could only be done to show' the 
people of hell’s despair and their certainty of liv¬ 
ing forever in torment. Were they to move on to 
pleasure and enjoyment, it would be a great hope 
for them, better than death, and they would he 
without despair. How can anyone w ho believes in 
these verses and hadiths say such a thing? Whar he 
said about w isdom is ignorance, and what he said 
about Ash ari (Allah be well pleased with him) is 
a deliberate lie against him that we seek refuge in 
Allah Most High from. 

(Objection:) One could hold that souls are 
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cleansed of wickedness by this torment and then 



J 1 ! %• 1 * 4 —^ 


become Muslims. 

(Reply:) Allah be our refuge! Their becom¬ 
ing Muslims in the hereafter will be of no benefit 
to them, by unanimous consensus of Muslims, and 
by the word of Allah Most High, 
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"Its faith will not benefit anv soul that did not 
believe before” (Koran 6:158). 
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(Objection:) What wisdom is there in creat¬ 
ing such people? 

(Reply:) The wisdom lies in making manifest 
the divine omnipotence so that believers may con¬ 
template it and reflect upon the immensity of the 
majesty of Allah Most High, who has the power 
on the one hand to create the angels, the right¬ 
eous, the prophets, and the Liegelord of Creation 
Muhammad (Allah bless him and give him peace); 
and the power on the other hand to create 
Pharaoh, Hainan. Abu Jahl, the fiends of jinn and 
mankind, and Satan, the Chief of Misguidance; 
and who has the power to create the two final 
abodes, each pure and unadmixed: one for ever¬ 
lasting happiness, the other for agonizing 
torment, and yet a third abode, this world, com¬ 
pounded of both. Glory to Him whose omnipo¬ 
tence is such, and whose magnificence is so 
exalted! Allah Most Glorious is well able to create 
all people as obedient believers, but He Most 
Glorious has willed to manifest the thing and its 
opposite, those who know to know it, and those 
who are ignorant to be ignorant of it, knowledge 
being the origin of all felicity and that from which 
true faith and obedience grow, and ignorance 
being the origin of all damnation and that from 
which all unbelief and disobedience grow. I have 
not seen anything ruinous to the affairs of this 
’world or the next save that it was the tcsijU of 
ignorance, which is truly the most baneful of all 
things. ...Whoever says that heaven or hell perish 
is an unbeliever (al-Ra$a*il al-Subkiyya (y52), 
196-208). 
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w56.<) HIM EXCELLENCE OF THE 
PROPHETIC COMPANIONS 
(SAllABA) (from v2.9) 


LI —ai w56.0 

» 


w_S6.1 (Nawawi: (n: with commentary by Jalal al- 
Din Suyuti)) The prophetic Companions (N: 
meaning anyone who personally met the Prophet 
(Allah bless him and give him peace) and died 
believing in Islam) are all legally upright facial, 
del: o24.4), both those of them who took part in 
conflicts (dis: w56.3) and those who did not, by 
unanimous consensus of all scholars whose opin¬ 
ion matters. ((Suyuti:) Allah Most High says, 

"Thus have We made you a justly balanced 
nation” (Koran 2; 143), 

meaning upright, and He says, 

"You are the best nation ever brought forth 
for people ‘ (Koran 3:110), 
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the address being to those who were alive at that 
time. And the Prophet (Allah bless him and give 
him peace) said. 


T he best of people are those of my time/’ 

(Tadrib al-rawi fi shark Taqrib ai-Nawawi (y 109). 
2.214)) 


w56.2 (Wasiyyullah 'Abbas:) Among the evi-. 
dence of the legal uprightness (/ad ala) of the Com¬ 
panions is the word of Allah Most High: 

(1) “Muhammad is the Messenger of Allah, 
and those with him are hard against the unbeliev¬ 
ers, compassionate towards one another. You see 
them bowing and prostrating, seeking bounty 
from Allah and His good pleasure. Their mark is 
upon their faces from the effect of prostration— 
that is their likeness in the Torah; and their like¬ 
ness in the Evangel is as a grain that sends forth its 
shoot, strengthens it, and it thickens and rises 
straight upon its stalk, pleasing the sowers, that 
through them He may enrage the unbelievers. 
Allah promises those who believe and do good 
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works of them forgiveness and an immense 
reward” (Koran 48:29). 

(2) "... And the outstripped, the first of the 
Emigrants and the Helpers* and those who fol¬ 
lowed them in excellence: Allah is pleased with 
them* and they are pleased with Him, and He has 
prepared for them gardens under which rivers 
flow, abiding therein forever. That is the mighty 
triumph’' (Koran 9:LOO). 

(3) "... it is for the poor Emigrants, who 
were forced out of their homes and possessions, 
seeking bounty from Allah and His pleasure, aid¬ 
ing Allah and His messenger: those are the ones 
who are true’* (Koran 59:8). 

(4) "Allah was pleased with the believers 
when they swore fealty to you under the tree, and 
He knew what was in their hearts, sent down tran¬ 
quility upon them, and rewarded them with a nigh 
victory*’ (Koran 48:18). 

And as for evidence from the prophetic sunna, the 
Prophet (Allah bless him and give him peace) 
said. 


"Do not revile my Companions, for by Him 
in whose hand is my soul, were one of you to spend 
gold equal to Mount Uhud, you would not attain 
the reward of the handsful of one of them or even 
half of it [N: because what they spent benefited 
Islam more].” 
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(n: While there is no disagreement among scholars that merely being a Com¬ 
panion is itself an excellence and rank that cannot be reached by anyone who 
came after them, one may appreciate yet another facet of their position with Allah 
by considering the hadith, | 


“When a human being dies, his work comes 
to an end except for three things: ongoing charity, 
knowledge benefited from, or a pious son who 
prays for him," 


* 
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which scholars say shows that whenever a member of the Muslim Community 
benefits from religious knowledge transmitted by a Companion from the Prophet 
(Allah bless him and give him peace), the reward for it is counted among the Com¬ 
panion's works. To realize the station of "Umar, for example (Allah be well 
pleased with him), one has only to reflect on the number of Muslims throughout 
the centuries who have benefited from the hadith, 
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"Works are only according to intentions.. /* 

,^8 J dU JL^pVi L*2lr 




which enters into the validity of virtually every act of worship in a Muslim's life 
(dis: tLl), and which no one besides Umar (Allah be well pleased with him) 
related from the Prophet (Allah bless him and give him peace). Or consider the 
hadith, 

"He who inaugurates a good sunna [custom] 
in Islam earns the reward of it and of all who per¬ 
form it after him without diminishing their own 
rewards in the slightest.,/' 

and reflect that ‘Uthman (Allah be well pleased with him) ordered the Koran to 
be gathered into the single volume that innumerable Muslims have recited and 
studied from that century to this, ’Uthman's share therein being renewed, accord¬ 
ing to the above hadith, each time a Koran is opened. Nor is it difficult to imagine 
a similar rank for those whose efforts and jihad led to whole nations and their 
posterity becoming Muslims down to the present age, from which examples and 
similar ones we may understand the superiority of both our Prophet (Allah bless 
him and give him peace), who is the exemplar of all who worship Allah on the face 
of the earth until the end of time, and of the early Muslims in general over all those 
who came after them.) 

There is scholarly consensus of the Sunni 
Community that all the Companions are legally 
upright. Khatib (N: Baghdadi) says: 1 'There are 
many hadiths of this purport, every one of them in 
conformity with the explicit text of the Koran, all 
of which attests to the purity of the Companions 
and necessitates the conviction of their upright¬ 
ness and faultless character. None of them 
requires the exoneration of other human beings 
alongside the declaration of their unimpeachabil¬ 
ity by Allah Most High > who is well aware of their 
inmost state. Thus are they characterized until 
one of them should prove to have deliberately 
committed an act unexplainable as anything 
besides intentional disobedience, uninterpretable 
by extenuating circumstances, that they should be 
considered to have lost their legal uprightness; but 
this Allah has declared them innocent of, and has 
raised their station in His sight. Had none of what 
we have mentioned reached us from Allah Mighty 
and Majestic or His messenger (Allah bless him 
and give him peace) concerning them, the mere 
way they were—their emigration, jihad, backing 
of Islam, spending of lifeblood and possessions, 
slaying of fathers and sons, sincere advice in reli¬ 
gion, and strength of faith and certitude—would 
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necessitate the conviction of their uprightness, the 
certainty of their btamelessness, and their 
superiority over any appraisers or vindicators 
coming after them until the end of time,” 

As for the beliefs of the Mu‘tazilites, and 
those of the Shiites who reject the legitimacy of the 
first three caliphs (n: these being termed Rawafid 
(lit. “Rejectors ,, )> including the Twelver Shiites, 
as opposed to the Chulat (“Extremists”) on the 
one hand, who may believe that ‘Ali is God, or 
that Gabriel (upon whom be peace) made a mis¬ 
take in delivering the Koran to Muhammad 
(Allah bless him and give him peace) instead of 
‘Ali, and because of such convictions are unques¬ 
tionably unbelievers; and as opposed to, on the 
other hand, the Mufaddila (“Preferers”), such as 
the Zaydis, who believe that l Aii had a better 
claim to the imamate than the first three caliphs, 
though the latters' caliphates were nevertheless 
legally valid—which distinctions are courtesy of 
Sheikh Yusuf Rifa‘i)—it is sufficient to mention 
the position of Ibn Kathir, who says: “Ail of the 
Companions are legally upright according to the 
People of the Sunn a and Community (A hi al- 
Sunna wa al-Jama‘a). The view of the Mu'taziiites 
that all of the Companions are upright except 
those who fought against 'Ali (dis: w56.3) is 
untrue, base, and unacceptable. As for the vari¬ 
ous sects of Shiites (Rawafid). their ignorance, 
lack of intelligence, and their contention that the 
Companions all committed unbelief except for 
seventeen of them, whom they name, it is gib¬ 
berish without any corroboration except the cor¬ 
rupt opinion of benighted minds and caprice 
blindly pursued, and which does not even deserve 
a rebuttal, so patent is the evidence to the con¬ 
trary” (Kitab fada’il al-Sahaba (y3), 1.13-16). 
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w56,3 (Ghazali:) The true imam after the Mes¬ 
senger of Allah (Allah bless him and give him 
peace) was Abu Bakr, then ‘Umar, then 
‘Uthman, and then ‘Ali (Allah be well pleased 
with them). The Prophet (Allah bless him and 
give him peace) never explicitly appointed an 
imam at all, since if one had been designated, he 
would have been likelier to have been known than 
the individuals appointed to oversee various lesser 
commissions of authority, or those assigned to 
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lead the armies in various countries, and the iden¬ 
tity of these was not hidden from anyone, so how 
should the identity of an imam have been? And if 
it had been known, how should it have been lost so 
as not to have been conveyed to us? Abu Bckr was 
thus not installed as imam save through being 
chosen and sworn fealty to, and as for the 
hypothesis that the Prophet (Allah bless him and 
give him peace) explicitly appointed someone 
else, it amounts to an accusation against all the 
Companions of contravening the Messenger of 
Allah (Allah bless him and give him peace), which 
is a violation of scholarly consensus (ijma‘), and 
something that no one has had the effrontery to 
invent except the Shiites (Rawafid). The People 
of the Sunna and Community (Ahl al-Sunna wa al- 
jama a) believe in the blamelessness of all the 
Companions, and praise them as Allah Most 
Glorious and Exalted has praised them, and as has 
His messenger (Allah bless him and give him 
peace). The events that occurred between 
Mu‘awiya and L AU (Allah be well pleased with 
both of them) proceeded from the personal 
reasoning (ijtihad) of each, not from any avidness 
of Mu'awiya for the imamate, 4 All (Allah be well 
pleased with him) believed that delivering up 
those responsible for the death of ‘Uthman, 
because of the numerousness of their clans and 
their dispersal throughout the army, would lead to 
an upheaval in the matter of the supreme leader¬ 
ship at its very inception, and he felt that to post¬ 
pone dealing with them would be fitter; while 
Mu'awiya believed that in view of the enormity of 
their crime, to delay their apprehension would 
incite people against the leadership and cause 
needless loss of life. Some of the most outstanding 
scholars of Sacred Law have held that both sides in 
a disagreement between those qualified to do 
independent legal reasoning (ijtihad) are correct, 
while others hold that only one side is; but no one 
of any scholarly competence has ever suggested 
that ‘Ali was in error (Ihya 1 ulum al-din (y39), 
1 . 102 ). 
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w57.0 THE _ ASH‘ARI SCHOOL wo7,(J 

(from w6.3) 

w57.1 (n:) In fundamentals of Islamic faith (usul), virtually all of the scholars 
quoted in the present volume are Ash'aris, whose school of thought has been pre¬ 
sented for readers to examine themselves in sections u3, vl, v2. and w8. The 
school's position on figurative interpretation (ta wil) of primary texts has also 
been discussed at a4.2 and w6.3, the latter of which explains that like all orthodox 
Muslims, the Ash'aris interpret matters of the afterlife—heaven, hell, and so 
on—as literal realities, while interpreting certain expressions referring to attri¬ 
butes of Allah Most High—His ‘hand’, "eyes’, and the like—as figurative, mean¬ 
ing as allusions to His power, omniscience, and so forth. Though many, like Imam 
Ash'ari himself and Imam Nawawi, consign the knowledge of the real meaning of 
such expressions to Allah (tufwid), others of the school, originally in reply to 
anthropomorphists of their time, have found figurative interpretations both more 
useful to Islam, and ultimately, more convincing. To support their position, they 
adduce that since words such as hand must be cither figurative (majazi) or literal 
(haqiqi), and since the literal meaning of hand is a bodily limb, an attribute that 
is unbelief (kufr) to ascribe to Allah Most High, the only other possibility is that 
it is figurative. The Koran contains many examples of figures of speech, such as, 

“Whoever was blind in this life shall be blind jl W 

in the hereafter, and even further astray*' (Koran : *^^'1 J**' s^oii 

17:72), ' 5 , r vr 

which docs not refer to the physically blind in this life, but rather to those blind. 
figuratively speaking, to the signs of Allah and heedless of His w arnings. Or the 
verse, 

“Today We forget you, as you have forgotten ^ jjJt k 

this day of yours” (Koran 45:34), ^ rt : ^,.. ijU 

in which All ah's forgetting cannot be literally interpreted as a divine attribute, for 
Allah forgets nothing, but must rather be understood in its intended figurative 
sense as meaning that Allah will abandon unbelievers to their punishment. Like 
virtually all languages of mankind, the ancient classical Arabic in which the Holy 
Koran was revealed abounds in metaphors, metonyms, figures of speech, and 
rhetorical embellishments—indeed, a revelation devoid of such features would 
have had little claim to eloquence among the Arabs—and the figurative interpre¬ 
tations of the Ash'aris arc in general supported by compellingly similar linguistic 
examples, parallels, and lexical precedents drawn from the language's long his¬ 
tory. Despite which, because of the possibility that Allah intends something 
other by such expressions than the particular interpretations suggested by 
scholars, the best and safest path for a Muslim is consignment of the knowledge 
of such things to Allah (tafwid), unless forced to refute anthropomorphists. who 
do not in effect worship the transcendent deity of Islam but rather a form like 
themselves, something unquestionably rejected by the Koranic verse, 
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“There is nothing whatsoever like unto Him" 
(Koran 42:11). 







The Ash ari school has naturally earned the criticism of misconceived con¬ 
temporary efforts to revive anthropomorphism, the excesses of whose propo¬ 
nents have inspired the author of the section below to remind Muslims of the 
fundamentally orthodox character of the school that has represented the 
majority of Sunni Muslims for the greater part of Islam's history* 


w57,2 (Muhammad ‘Alawi Maliki:) Many sons 
of Muslims are ignorant of the Asb‘ari school, 
whom it represents, and its positions on tenets of 
Islamic faith, and yet some of them are not god¬ 
fearing enough to refrain from accusing it of 
deviance, departure from the religion of Islam, 
and heresy about the attributes of Allah. This 
ignorance of the Ash‘ari school is a cause of rend¬ 
ing the unity of Ahl al-Sunna and dispersing its 
ranks. Some have gone so far as to consider the 
A$h“aris among the categories of heretical sects, 
though it is beyond me how believers can he 
linked with misbelievers, or how Sunni Muslims 
can he considered equal with the most extreme 
faction of the Mu'tazilites, the Jahmitcs. 

"Shall We deal with Muslims as We do crimi¬ 
nals? How is it that you judge?'’ (Koran 68:35- 
36). 


The Ash l aris are the Imams of the distin¬ 
guished figures of guidance among the scholars of 
the Muslims, whose knowledge has filled the 
world from east to west, and whom people have 
unanimously concurred upon their excellence, 
scholarship, and religiousness. They include the 
first rank of Sunni scholars and most brilliant of 
their luminaries, who stood in the face of the 
excesses committed by the MuTazilites (dis: 
w6.4), and who constitute w'hole sections of the 
foremost Imams of hadith, Sacred Law. and 
Koranic exegesis. Sheikh al-Isiam Ahmad ibn 
Hajar “Asqalani, the mentor of hadith scholars 
and author of the book Fath at-Bari bishark Sahih 
aFBukhari, which not a single Islamic scholar can 
dispense with, was Ash‘ari. The sheikh of scholars 
of Sunni Islam, Imam Nawawi, author of Shark 
Sahih Muslim and many of other famous works, 
w r as Ashari. The master of Koranic exegetes, 
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Imam Qurtubi author of al-Jami' li ahkam al- 
Qur'an, was Ash'ari. Sheikh al-Islam Ibn Hajar 
Haytami, who wrote al-Zawajir an iqiiraf al- 
kaba’ir , was Ash'ari. The sheikh of Sacred Law 
and hadith, the conclusively definitive Zakariyya 
Ansari, was Ash'ari. Imam Abu Bakr Baqillani; 
Imam ‘Asqalanr, Imam Nasafi; Imam Shirbini; 
Abu Havyan Tawhidi. author of the Koraniccom- 
mcntary al-BaUr al-rnuhii; Imam Ibn Juzayy, 
author of ai-Tashil fi ‘ulumal-Tanzil; and others— 
all of these were Imams of the Ash'aris. If we 
wanted to name all of the top scholars of hadith, 
Koranic exegesis, and Sacred Law' who were 
Imams of the Ashmans, we would be hard put to do 
so and require volumes merely to list these illustri¬ 
ous figures whose wisdom has filled the earth from 
east to west. And it is incumbent upon us to give 
credit where credit is due, recognizing; the merit of 
those of knowledge and virtue who have served 
the Sacred Law of the Greatest of Messengers 
(Allah bless him and give him peace). What good 
is to be hoped for us if we impugn our foremost 
scholars and righteous forebears with charges of 
aberrancy and misguidance? Or how should Allah 
give us the benefit of their scholarship if we 
believe it is deviance and a departure from the way 
of Islam? I ask you, is there a single Islamic schol¬ 
ar of the present day, among all the Ph.D.'s and 
geniuses, who has done what Ibn Hajar ‘Asqalani 
or Imam Nawawi have, of the service rendered bv 
these two noble Imams (Allah enfold them in His 
mercy and bliss) to the pure prophetic sunna? 
How should wc charge them and all Ash arts with 
aberrancy when it is we who are in need of their 
scholarship? Or how can wc take knowledge from 
them if they were in error? For as Imam Zuhri 
(Allah have mercy on him) says, ‘This knowledge 
is religion, so look well to whom you are taking 
your religion from." 

Is it not sufficient for someone opposed to the 
Ashmans to say, *'Allah have mercy on them, they 
used their reasoning (ijtihad) in figuratively inter¬ 
preting the divine attributes, which it would have 
been fitter for them not to do* 1 ; instead of accusing 
them of deviance and misguidance, or displaying 
anger towards whoever considers them to be of 
the Sunni Community? If Imam Nawawi, ‘Asqa- 
lani, Qurtubi, Baqillani, al-Fakhr abRazi, 
Haytami, Zakariyya Ansari, and others were not 
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among the most brilliant scholars and illustrious 
geniuses, or of the Sunni Community, then who 
are the Sunnis? 

I sincerely entreat all who call others to this 
religion or who work in the field of propagating 
Islam to fear Allah respecting the honor of the 
Community of Muhammad (Allah bless him and 
give him peace), especially its greatest sages and 
scholars in Sacred Law, For the Community of 
Muhammad (Allah bless him and give him peace) 
is possessed of goodness until the Final Hour, 
while we are bereft of any if we fail to acknow¬ 
ledge the worth and excellence of our learned 
{Mafahim yajibu an tusahkaha (y83), 38-40), 
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w58.0 COMMEMORATING THE BIRTH 
(MAWLID) OF THE PROPHET 
(ALLAH BLESS HIM AND GIVE 
HIM PEACE) (from w29.3(3)) 


w58.0 


w58.1 (Jalal ah Din Suyuti:) The Sheikh of Islam 
and hadith master of his age, Ahmad ibn Hajar 
(N; ‘Asqalani) was asked about the practice of 
commemorating the birth of the Prophet (Allah 
bless him and give him peace), and gave the fol¬ 
lowing written reply: “As for the origin of the 
practice of commemorating the Prophet's birth 
(Allah bless him and give him peace), it is an inno¬ 
vation (bid‘a) that has not been conveyed to us 
from any of the pious early Muslims of the first 
three centuries, despite which it has included both 
features that are praiseworthy and features that 
are not. If one takes caje to include in such a com¬ 
memoration only things that are praiseworthy and 
avoids those that are otherwise, it is a praisewor¬ 
thy innovation (dis: w'29.2), while if one does not, 
it is not. 

“An authentic primary textual basis from 
which its legal validity is inferable has occurred to 
me, namely the rigorously authenticated (sahih) 
hadith in the collections of Bukhari and Muslim 
that ‘the Prophet (Allah bless him and give him 
peace) came to Medina and found the Jews fasting 
on the tenth of Muharram (‘Ashura’), so he asked 
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them about it and they replied, “It is the day on 
which Allah drowned Pharaoh and rescued 
Moses, so we last it in thanks to Allah Most 
High/ 1 ' which indicates the validity of giving 
thanks to Allah for the blessings He has bestowed 
on a particular day in providing a benefit or avert¬ 
ing an affliction, repeating one’s thanks on the 
anniversary of that day every year, giving thanks 
to Allah taking any of various forms of worship 
such as prostration, fasting, giving charity, or 
reciting the Koran* And what blessing is greater 
than the birth of the Prophet (Allah bless him and 
give him peace), the Prophet of Mercy, on this 
day? In light of which, one should take care to 
commemorate it on the day itself in order to con¬ 
form to the above story of Moses and the tenth of 
Muharram, though those who do not view the 
matter thus do not mind commemorating it on any 
day of the month, while some have expanded its 
time to any day of the year, whatever exception 
may be taken at such a view. 

“The foregoing is in regard to its legal basis. 
As for what is done therein, it should be confined 
to what expresses thanksgiving to Allah Most 
High, of the like of the above-mentioned practices 
such as reciting the Koran, feeding others, giving 
charity, and singing something of the odes that 
praise the Prophet {Allah bless him and give him 
peace) or encourage one to do with less of this- 
worldly things, inspiring the hearts of the listeners 
to do good and to work for the hereafter. As for 
what is added to this, of listening to singing, 
amusement, and so forth, what should be said of it 
is that the permissible therein that displays rejoic¬ 
ing over the day is of no harm if conjoined with it, 
while what is unlawful, offensive, or unpraisewor- 
thy (khilaf al-awla) is forbidden’' (al-IIawi li at- 
fataw i (y 130), 1.196). 
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The Acceptance of Fate 


w59.1 


w59.'l (Ghazali:) Complaining, no mailer whal 
the circumstances, is inconsistent with accepting 
fare. Criticizing food and finding fault with it is a 
rejection of what Allah Most High has destined, 
since blaming what is made is blaming the maker, 
and everything is Allah’swork, For a person tojsay 
that “poverty is an affliction and trial," or “having 
a family to support is worry and fatigue," or 
“working for a living is a burden and hardship"— 
all this is inconsistent with accepting fate. One 
should rather leave the plan lo its planner, the 
kingdom to its king, and say, as ‘Umar did (Allah 
be well pleased with him), “I do not chtc whether 
1 become rich or poor, for 1 don't know which is 
better for me.” 
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THINGS THAT ARE NOT INCONSISTENT 
WITH THE ACCEPTANCE OF TATE 
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w59.2 As for prayers (du'a'), Allah requires us to 
worship Him thereby, as is substantiated by the 
great many supplications made by the Messenger 
of Allah (Allah bless him and give him peace) and 
all the prophets (upon w ? hom be peace). Praying 
for forgiveness, for Allah's protection of one fiom 
acts of disobedience, and indeed for all means that 
assist one to practice one’s religion-—none of these 
is inconsistent with accepting whal Allah Most 
High has destined, for Allah demands the worship 
of supplications from His servants so that then- 
prayers may bring forth the purity of His remem¬ 
brance, the humility of soul, and the softening of 
earnest entreaty so as to polish the heart, open it 
to spiritual insight, and obtain the manifold bless¬ 
ings of His kindnesses—just as carrying a pitcher 
and drinking water are not inconsistent with the 
acceptance of Allah’s having decreed thirst. As 
drinking water to eliminate thirst is merely to 
employ one of the means that the Creator of 
means has arranged, so too is prayer an instru¬ 
mental relation that Allah Most High has devised 
and ordere d to be used, To employ such means, in 
conformity with the normal way Allah Most High 
deals with the w orld (sunna Allah ), is not inconsis- 
tent w'ith full confidence in divine providence 
(tawakkul). Nor is hating acts of disobedience, 
detesting their perpetrators and causes, or striving 
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to remove them by commanding the right and 
forbidding the wrong (qt); none of which is 
inconsistent with accepting fate, though some 
deluded good-for-nothings have erred in this, 
claiming that since acts of disobedience, wicked¬ 
ness, and unbelief are from the destiny and decree 
of Allah Mighty and Majestic, accepting them is 
obligatory—while this is rather from their lack of 
understanding and blindness to the deeper pur¬ 
poses of Sacred Law. For Allah requires that we 
worship Him by condemning acts of disobedience, 
hating them, and not acquiescing to them, and 
blames those who accept them by saying: 

“They willingly accept a worldly life [dis: w5] 
and are contented with it” (Koran 10:7); 

and. 


“They accept to remain with the women who 
stay behind; Allah has set a seal upon their hearts’ 1 
(Koran 9:87). 

And in a famous hadith, 

“Whoever sees something wrong and accepts 
it is as though he had committed it.’’ 

It might be objected that Koranic verses and 
hadiths exist about accepting what Allah Most 
High has destined, while it is impossible and 
inconsistent with the divine unity that acts of dis¬ 
obedience should not be through Allah's having 
decreed them, and yet if they are from the decree 
of Allah Most High, then hating and detesting 
them is hatred of the decree of Allah, so how can 
one reconcile these two seemingly contradictory 
aspects or join between the acceptance and hatred 
of one and the same thing? The answer to this is 
that acceptance and displeasure are only inconsis¬ 
tent when directed towards a single aspect of 
single object in a single respect. For it is not incon¬ 
sistent to dislike something in one respect and 
accept it in another, as when one’s enemy dies 
who was the enemy of another of one's enemies 
and was striving to destroy him, such that one dis¬ 
likes his death insofar as the nemesis of one’s 
enemy has died, yet accepts it in that at least one 
of them has died. And so too, disobedience has 
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two aspects, one regarding Allah Most High, since 
it is His effect, choice, and will, in which respect 
one accepts it out of deference to the Sovereign 
and His sovereignty, assenting to His disposal of 
the matter; and another aspect regarding the per¬ 
petrator, since it is his acquisition and attribute 
(dis: u3,8), the sign of his being detested and odi¬ 
ous to Allah, who has afflicted him with the causes 
of remoteness and hatred, in respect to which he is 
condemnable and blameworthy. And this clarifies 
the Koranic verses and hadiths about hatred for 
the sake of Allah and love for the sake of Allah, 
being unyielding towards the unbelievers, hard 
against them, and detesting them, while accepting 
the destiny of Allah Most High insofar as it is the 
decree of Allah Mighty and Majestic ( Ihya’'itlum 
al-din (y39), 4.300-303), 
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w60.0 KNOW],HOGE OF THE 
UNSEEN (from w52.1(306)) 


kwwJt ^JLp w60.0 


w60.1 (Ibn liajar Haytami:) 

(Oucstion:) “Is someone who says, 'A 
believer knows the unseen (al-ghayb)d thereby 
considered an unbeliever, because of Allah Most 
High having said: 

'* ‘No one in the heavens or earth knows the 
unseen except Allah’ (Koran 27:65), 

“and, 

“ ‘[He is] the Knower of the Unseen, and dis¬ 
closes not His unseen to anyone..,’ (Koran 
72:26), 

“or is such a person asked to further explain him¬ 
self, in view of the possibility of knowing some 
del ails of the unseen?” 

(Answer:) “He is not unconditionally con¬ 
sidered an unbeliever, because of the possibility of 
otherwise construing his words, for it is obligatory 
to ask whomever says something interpretable as 
either being or not being unbelief for further 
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clarification, as has been stated in [n; Nawawi's] 
aFRawda and elsewhere.... 

“If asked to explain and such a person 
answers: l Bv saying, A believer knows the 
unseen, 1 * I meant that Allah could impart certain 
details of the unseen to some of the friends of 
Allah (awliya’)’—this is accepted from him, since 
it is something logically possible ami its occur¬ 
rence has been documented, it being among the 
countless miracles [karamat, dis: w30] that have 
taken place over the ages. The possibility of such 
knowledge is amply attested toby what the Koran 
informs us about Khidr (Allah bless him and give 
him peace), and the account related of Abu Bakr 
Siddiq (Allah Most High be well pleased with 
him) that he told of his wife being pregnant with a 
boy. and thus it proved; or of 'Umar (Allah Most 
High be well pleased with him), who miracu¬ 
lously perceived [n: the Muslim commander] 
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Sariya and his army who were in Persia, and while 
on the pulpit in Medina giving the Friday sermon, 
he said, *0 Sariya, the mountain!' warning them 
of the enemy ambush intending to exterminate the 
Muslims. Or the rigorously authenticated (sahih) 
hadith that the Prophet (Allah bless him and give 
him peace) said of ‘Umar (Allah Most High be 
well pleased with him). 
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"....What we have mentioned about the 
above Koranic verse [n: on the unseen] has been 
explicitly stated by Naw T awi in his Fatawa , where 
he says: it means that no one except Allah knows 
this independently and with full cognizance of all 
things knowable. As for [n: knowledge imparted 
through] inimitable prophetic miracles (mu'jizal) 
and divine favors (karamat) it is through Allah’s 
giving them to know' it that it is known; as is also 
the case with w r bat is known through ordinary 
means’ ” (al-Fatawa al-hadithiyya (y48), 311-13). 


.[nr 


w60.2 (Muhammad Hamid:) Allah Most Glori¬ 
ous is the All-know f er of things unseen and their 
inmost secrets, with primal, intrinsic, super¬ 
natural knowledge whose basis no one else has a 
share in. If any besides Him has awareness or 
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knowledge. It is through their being made aware 
or given knowledge by Him Magnificent and 
lixalted, They are unable—being servants with¬ 
out capacity—to transcend their sphere or go 
beyond their limit to draw aside the veils from 
things unseen, and if not for His pouring some¬ 
thing of the knowledge of these things upon their 
hearts, they would know 1 nothing of it, little or 
much. Yet this knowledge is disparate in degree, 
and some of it higher than other of it and more 
certainly established. 

The divine inspiration of it to prophet mes¬ 
sengers is beyond doubt and above question, like 
the rising sun in its certitude and clarity, of which 
the Koran says. 

“fHe is] the Knower of the Unseen, and dis¬ 
closes not His unseen to anyone, save a messenger 
He approves: for him He places protectors before 
and behind” (Koran 72:26-27), 

protectors meaning guards from among the 
angels, so that nothing of it is leaked to devils 
when it is being delivered to the Messenger (Allah 
bless him and give him peace), to safeguard its 
in unit ability and it remain a unique prophetic sign 
(mu'jiza). 

The miraculous perceptions (kashf) of the 
friends of Allah (awliya’) arc a truth we do not 
deny, for Bukhari relates in his Sahih from Abu 
Hurayra (Allah Most High be well pleased with 
him) that the Prophet (Allah bless him and give 
him peace) said: 

"In the nations before you were people who 
wctc spoken to [i.c inspired] though they were 
not prophets. If there is anyone in my Commun¬ 
ity, it is Umar ibn Khattab." 

and Muslim relates in his Sahth from ‘A’isha 
(Allah Most High be well pleased with her) that 
the Prophet (Allah bless him and give him peace) 
said: 


There used to be in the nations before you 
those who were spoken to. It there arc any in my 
Community, ‘Umar ibn Khattab is one of them." 

But this intuition (ilham) docs not equal the divine 
inspiration (waliy) of the prophets in strength (n: 
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of certainty), because of the possibility that what 
is apprehended by the friend of Allah (wali) is 
merely the thoughts of his own mind. As it is 
sometimes admixed, and other things are mista- 
ken for it, the possibility of error exists in it, and it 
cannot be a basis for establishing legal rulings or a 
criterion for works. 

As for what astrologers and fortune-tellers 
say. there is no way it can be accepted, for sooth¬ 
saying was annulled when the Prophet (Allah 
bless him and give him peace) was sent and the 
heavens were safeguarded by stars, after which 
devils no longer had access to the heavens as they 
had had before, to eavesdrop on what angels were 
saying about the events on earth that Allah Most 
Glorious informed the angels of before they hap¬ 
pened (n: Koran 15:17-18 and72:8-10). The Holy 
Koran is explicit that 

‘‘they |the devilsj are prevented from hearing’' 
(Koran 26:212), 
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‘Whoever goes to a ‘psychic’ (‘arraf) or 
fortune-teller and believes what he says has disbe¬ 
lieved in what has been revealed to Muhammad 
(Allah bless him and give him peaeej.” 

The things that such people inform of that 
actually come to pass belong to the category of 
coincidence, which is not given the slightest value 
in Islam. 

All of which is on the topic of the unseen gen¬ 
erally. As for the Final Hour. Allah Most High has 
veiled the knowledge of the time it will occur from 
all creatures entirely, and no one, archangel or 
prophetic messenger, knows when it will be, the 
Koranic verses and hadiths being intersubstantia- 
tive and in full agreement on this. Were 1 to list 
them it would be a lengthy matter, and what 1 have 
mentioned is adequate and sufficient for 
whomever the divine assistance reaches (Rudud 
'ala abatil wa rasa'il al-Shaykh Muhammad al¬ 
ii amid (y44), 2.61-63). 
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BOOK X 

BIOGRAPHICAL NOTES 


INTRODUCTION: 

(n;) The persons mentioned below arc listed alphabetically, first name first, 
exactly as spelled in the English texts of the present volume, though titles like 
Sheikh. Imam , al-Hajj t Sheikh ah I slam, etc. are not taken into alphabetical con¬ 
sideration, such that Imam Ahmad, for example, is listed in the A 's as if mam) 
Ahmad. Also disregarded for the purposes of alphabetizing are the diacritic 
' (‘ayn), the Arabic definite article ah, and the word ibn, unless the latter is 
capitalized in the texts, as with Ibn Majah, for example, who is listed under Ibn. 

As for recording the full name of each person, the procedure has been to 
write the name: "'So-and-so ibn [lit, “son of *1 So-and-so ibn So-and-so"—back to 
several ancestors; then a comma followed by the agnomen (kunya) if known, 
“Abu [lit. “father of’] So-and-so,’* which Muslim men adopt upon the birth of a 
son or daughter; then the reputational epithet (shuhra) if any, by which famous 
scholars were often known to each other and the (public, such as “ l Zayn al-Din,” 
or u Jalal al-Din"; and finally the ascriptivc name (nisba) which denoted their fam¬ 
ily origin or residence. Thus, a typical name might be like that of Imam Dhahabi, 
for example, who was Muhammad ibn Ahmad ibn ‘Uthman ibn Qaymaz, Abu 
Abdullah Shams al-Din al-Dhahabi. The order of the last three elements occa¬ 
sionally varies in Muslim biographical literature, but the order used here is widely 
accepted. 

The biographies themselves contain facts of the individuals’ lives (occasion¬ 
ally eclectic in details the sources differ about) as well as inferences and judge¬ 
ments by the translator that w ? ere fell to be warranted by the accounts related, 
marked by the letter n at the end of the entries in which they figure. Information 
from oral sources such as the translator’s sheikhs is designated, as in the rest of the 
present volume, by the letters A, A, or the informant’s name. Where the w f ords 
hadith master (hafiz) appear, they mean that the subject of the biography was one 
of the mnemones of Islam, those scholars who had memorized at least one 
hundred thousand hadiths with their chains of transmission. In stories of pre- 
Islamic figures like the ancient prophets (upon whom be peace), the narratives of 
Bani Isra’il (Isra’iliyyat) have been freely quoted from the Koranic commentaries 
indicated, as Muslim scholars concur that they arc permissible to relate in matters 
that do not contradict the principles of Islam (dis: hath ah Bari (y!7), 6.498 99, 
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hadith 3461), and Allah knows best as to their authenticity. Finally, where both 
Hijra and Christian dates are used, the Hijra date is mentioned first, followed by 
the Christian date. 


xl (A:) (see* Abd al-Wakil Durubi, xl9) 

x2 Aaron (see Hanm, xl35) 

x3 ; Abbas (j 13,4) is al-'Abbas ibn ‘Abdal-Muttalib ibn Hashim, the paternal 
uncle of the Prophet (Allah bless him and give him peace), and born before him 
by two years. In the pre-lslamic period of ignorance he was responsible for the 
custodianship of the Sacred Precinct and giving water to its visitants. He entered 
Islam and emigrated to Medina before Mecca was conquered by the Muslims, and 
died in Medina in a.h. 32 ( al-Shifa (y116), l .181). 

x4 'Abd al-Ghaffar ‘Uyun al-Sud (w50.1) w r as a Hanafi author and Koranic 
exegete of the present century who was a member of a family of scholars from 
Homs, Syria, He completed his three-volume commentary on the first two suras 
of the Koran, al-Riyad al-nadira fi tafsir sura layy al-batiha wa al-Baqara [The ver¬ 
dant gardens: an exegesis of the suras al-Fatiha and al-Baqara], sometime before 
1343/1924-25 (A). 

x5 ‘Abd al-Ghani Nabulsi (w9.4) is ’Abd al-Ghani ibn Isma’il ibn 'Abd al- 
Ghani al-Nabulsi, born in Damascus in 1050/1641. He was a prolific Hanafi 
Imam, mufti, Sufi, and poet, the author of nearly five hundred books a rid treatises 
in the natural and religious sciences, among them Idah al-maqsud min wahdaial - 
wujud [Clarifying what is meant by the ‘unity of being], in which he explains that 
by the ‘unity of being’ Sufis do not mean that the created universe is God, for 
God’s being is necessary (wajib abwujud) while the universe's being is merely pos¬ 
sible (ja’iz al-wujud), i.e. subject to nonbeing, beginning, and ending, and it is 
impossible that one of these two orders of being could in any sense be the other, 
but rather the created universe's act of being is derived and subsumed by the 
divine act of creation, from which it has no on tic independence, and hence is only 
through the being of its Creator, the one true Being. ‘Abd al-Ghani travelled to 
Baghdad, Palestine, Lebanon, Egypt, and the Hijaz, returning to settle in Damas¬ 
cus, where he authored most of his works and died in 1143/1733 ( Idah al-maqsud 
min wahdat al-wujud (y98), 30; Sheikh ‘Abd al-Rahman Shaghouri; and n). 

x6 ‘Abd al-Hamid Sharwani (o25.0) was a Shaft4 scholar who lived in Mecca 
and in 1289/1872 completed his major work, comprising the most reliable posi¬ 
tions of the later Shafri school in a ten-volume exegesis of Ibn Hajar llaytaim’s 
interlineal commentary on Nawawi’s Minhaj al-talibin [The seekers’ road], 
(Hawashi al-Shaykh Abd al-Hamid al-Sharwani (y2), 10.432-33). 

x7 ‘Abd al-Karim Jili (s4.9) is 4 Abd al-Karim ibn Ibrahim al-Jili, the Qutbof 
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Jilan, born in 768/1365. A great-grandson of ‘Abd al-Qadir al-Jilani. he was a 
Sufi, gnostic, and scholar of Sacred Law who authored many works, among the 
most famous of which is his al-lnsan al-kamil ft ma'rifa al-Qwakhir wa al-awa'tl 
[The perfected man: on the knowledge of last and first things]. He died in 832/ 
1428 (at-A lam (yl36), 4,50). 

x8 'Abd al-Oadir al-Jaza’iri (w9.4) is ‘Abd al-Oadir ibn Muhyiddin ibn Mus¬ 
tafa al-Hasani al-.laza'iri. Born inQaytana. Algeria, in 1222/1807, he was a leader 
of men, fighter for Islam (mujahid), and the author of the three-volume Sufi clas¬ 
sic al-Mawaqif [Standpoints] that attests to both his mastery of the traditional 
Islamic disciplines and adepthood in the mystic path. Originally educated in 
Oran, he later performed the pilgrimage to Mecca with his father, visiting 
Medina, Damascus, and Baghdad. In 1246/1830, when the French entered 
Algeria, his fellow countrymen swore fealty to him and made him their leader, 
and he stood in the face of the invasion, personally leading his army into battle 
against the enemy until 1263/1847, when the Sultan of the West ‘Abd al-Rahman 
ibn Hisham made a peace with the French, and 'Abd al-Oadir was taken to 
Toulon, In 1281/1864-65 he was allowed to move to Damascus, where he died in 
1300/1883 (ibid. ,4.45-46). 

x9 Abd al-Qahir al-Baghdadi (w9.11) is ‘Abd al-Qahir ibn Tahir ibn 
Muhammad ibn 'Abdullah al-Baghdadi, a Shafi'i scholar, Imam in fundamentals 
of Islam (usul), and heresiologist who was born and raised in Baghdad, later mov¬ 
ing to Nishapur. He was a teacher who used to lecture m seventeen subjects to stu¬ 
dents, and was the author of Usui al-din [The fundamentals of the religion] and 
al-Farq bayn al-firaq [The distinction between heretical sects], both major works 
on the beliefs of Ahl al-Sunna. He died in Asfara’in in 429/1037 (ibid., 4.48; and 
Tabaqat al-ShafCiyya al-kubra (yl28), 5.136), 

xlO ‘Abd al-Rahman ibn ‘Awf (o25,4(2» is ‘Abd al-Rahman ibn 'Awf ibn 
; Abd ‘Awf al-Qurashi, among the ten Companions whom the Prophet (Allah 
bless him and give him peace) affirmed would enter paradise. An early convert to 
Islam, he emigrated twice in the path of Allah, fust to Ethiopia and then to 
Medina, and was one of those who fought in the battle of Badr. He died in a.h. 
31 in Medina and is buried in al-Baqi‘ cemetery there (al-Shifa (yl 16), 1.281). 

xl 1 Abd al-Rahman Ba‘alawi (h7.6) is ‘Abd al-Rahman ibn Muhammad ibn 
Husayn ibn ‘Umar Ba'alawi, Shafi‘i scholar and the mufti of Hadramawt, Yemen. 
He finished writing Bughyat al-mustarshidin ft talkhis fatawa ba'd Ql-aimma min 
ai-muta’akhkhirin [The goal of guidance-seekers: a summary of the formal legal 
opinions of certain later Imams] in 1251/1835 ( al-A'lam (yl36), 3.333). 

xl2 'Abd at-Rah man ibn Jawzi (q0.1) is ‘Abd al-Rahman ibn ‘Ali ibn Muham¬ 
mad al-Jawzi, born in Baghdad in 508/1114. A Hanbali Imam and one of the 
greatest scholars of his age in history and hadith, he authored nearly three 
hundred works in the sciences of hadith, Arabic grammar, Koranic exegesis, his- 
torys Sufism, physiognomy, medicine, and biographies of famous Muslims. He is 
sometimes confused with Ibn Qayyim ai-Jawziyya, whom he was not related to, 
though the former's name (lit. “son of the superintendent of the Jawziyya”) was 
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derived from the name of the Jawziyya School founded by a grandson of Ibn al- 
Jawzi in Damascus where Ibn Qayyim's father worked; Ibn al-Jawzi died in 
Baghdad in 597/1201 (ibid., 3.316; and Sheikh Shu'ayb Arnaut). 

x 13 ‘Abd al-Rahman Jaziri (f 15.18) is ‘Abd al-Rahman ibn Muhammad 
A wad al-Jaziri. bom in Gczira Shandawil, Egypt, in 1299/1882. Educated at al- 
Azhar University in Cairo, he later taught there and authored his well known five- 
volume work on comparative Islamic law, al-Fiqh ‘ala ai-madhahib al-arba'a 
[Jurisprudence according to the four schools |. Me died in Helwan, Egypt, in 1360/ 
1941 (al’A'larn (yl36), 3.334-35). 

x!4 (Sheikh) Abd al-Rahman Shaghouri (Document I) is Abd al-Rahman 
ibn 'Abd al-Rahman al-Shaghouri. born in Homs, Syria, in 1332/1914. A Shafri 
scholar, poet, and Sufi, he moved at a young age to Damascus, where he was edu¬ 
cated in Arabic grammar and lexicology. Sacred Law, and the Islamic religious 
sciences by such sheikhs as Husni al-Baghghal, Muhammad Barakat, Ali al- 
Daqar, Isma‘il al-Tibi, Lutfi ai-Hanafi, and others, and in Sufism by Sheikh 
Muhammad Hashimi, with whom he associated more than twenty years as a disci¬ 
ple and as the leader of his chorus of singers of mystical poetry (munshidin) at 
public circles of dhikr. Originally a weaver, then mechanic of textile machinery, 
and later foreman of technicians at a fabrics plant, he was instrumental in unioniz¬ 
ing workers in the present century in Damascus, and served on the executive com¬ 
mittee that led the Syrian Textile Workers’ Union in a successful forty-day strike 
for w orkmen's compensation. He represented Syria in the United Arab Workers’ 
Union, and has since led an active public Life in seeing to the needs of Muslims. A 
Sufi adept, he has composed a volume (diwan) of his own poetry similar in tone 
and content to that of Sheikh Ahmad al-'Alawi, whose rariqa he is the heir and 
sheikh of in Damascus. In lessons with students, he teaches not only from classic 
texts like those of Sha*rani, and Ibn al-*Arabi’s al-Futuhat ai-Makkiyya | Meccan 
Revelations], but from the poetry, usually sung as odes before it is ex posited, of 
such masters as Ibn al-Farid, al-Ghawth Abu Madvan, ‘Abd al-Ghani Nabulsi. 
Ahmad al-'Alawi, and himself, explaining that their words are “scientific texts” 
(mutun ilmiyya) that may be correctly or incorrectly understood, depending on 
whether one has the knowledge and depth of Tslamic learning to recognise their 
profound accord with the Sacred Law and faith of Islam. For this reason his tariqa 
emphasizes not only the illumination of the heart through dhikr , particularly by 
the solitary retreat (khalwa) under his strict supervision, but also the mastery of 
the tenets of faith of Ahl al-Sunna from classic AslTari texts w r hich provide the 
meanings that are only given life and seriously comprehended through the gnosis 
of those who remember Allah much and whom Allah remembers. Sheikh 4 Abd al- 
Rahman currently works as a professor of Islamic faith (him al-tawhid) and the 
sciences of Arabic at a religious academy in Damascus (n). 

xl5 ‘Abd al-Ra’uf Munawi (p75,0) is Muhammad 'Abd al-Ra’uf ibn Taj al- 
‘Arifin ibn AM ibn Zayn al- 4 Abidin al-Munawi, born in 952/1545. A major Shaft L i 
scholar in the religious and traditional sciences, he lived in Cairo, wdiere he 
devoted himself to research and writing, producing nearly eighty works, of which 
perhaps the most signal contribution is his six-volume Fayd ai-Qadir shark al- 
3ami‘ al-saghir [The outpouring of the Omnipotent: an exegesis of “The minor 
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compendium’’), a commentary on a famous hadith collection by Suyuti. Towards 
the end of his life, he weakened himself through lack of food and sleep, became 
ill, and finally had to dictate his works to his son. He died in 1031/1622 {al-A'lum 
(yl36), 6.204; and n). 

xl6 ‘Abd al-Wahhab Khallaf {a 1.1) is 4 Abd al-Wahhab ibn 'Abd al-Wahid 
Khallaf, a twentieth-century Arabist, scholar, and specialist in Islamic jurispru¬ 
dence. Born in 1305/1888 in Kafr al-Ziyat, Egypt, he graduated from the school 
of Islamic judiciary in Cairo in 1912, and also served as an inspector of Islamic 
courts in Cairo and as a member of the Academy of the Arabic Language. He was 
appointed assistant professor of Islamic jurisprudence in the Faculty of Law at the 
University of Cairo in 1935 and became full professor in 1948, authoring several 
works on Sacred Law r and Koranic exegesis, among them lim usul al-fiqh [The 
science of the fundamentals of Islamic jurisprudenceJ, which is widely used in uni¬ 
versities throughout the Islamic world. He died in Cairo in 1375/1956 ( al-A'lam 
(yl36), 4.184). 

x!7 Abd al-Wahhab ShaTani (c6,5) is Abd al-W r ahhab ibn Ahmad ibn 'Ali 
al-Hanafi al-ShaTani, bom in 898/1493 in Qalqanshada, Egypt. A Shafi'i scholar 
and prolific author of works in Sufism, Sacred Law. and tenets of faith, he is prob¬ 
ably most famous in the legal sphere for his classic, al-Mizan al-kubra [The 
supreme scale], in which he comparatively studies the rulings of all four Sunni 
schools of Sacred Law as if they were a single school, treating their differences 
according to their difficulty as either strictness (azima) or dispensation (rukhsa). 
He was also a sheikh and adept in Sufism, among its outstanding Arab spokes¬ 
men, showing the unity between law and way in works that have remained popu¬ 
lar to this day, among them Lata if al-minan wa aLakhlaq [Subtleties of gifts and 
character], Lawaqih al-anwar al-qudsiyya [The fecundating sacred illumina¬ 
tions], and Kitab al-yawaqit wa al-jawahir fi bayan 'aqaid al-akabir [The book of 
rubies and jewels; an explanation of the tenets of faith of mystic luminaries]. He 
died in Cairo in 973/1565 (ibid., 4,180-81; and n). 

xl8 Abd al-Wahid ibn Zayd (w26.1) was one of the pious early Muslims. He 
knew Hasan al-Basri and other spiritual figures of his time, and was among those 
given to praying at night, for forty years performing the dawn prayer (subh) with 
the ablution (wudu) he had made for the nigh fall prayer ( 4 isha) (al-Tabaqat al- 
kubra (yl24), 1.46). 

xl9 (Sheikh) ‘Abd al-Wakil Durubi (Introduction) is ‘Abd al-Wakil ibn ‘Abd 
al-Wahid ibn Sa'id al-Durubi, ShaiVi sheikh, Sufi, and imam of Jami 4 Darwish 
Pasha (al-Darwishiyya) Mosque in Damascus. Born in 1333/1914 in Homs, Syria, 
he moved at the age of eighteen to Zabadani, where he read various Shaft' i works 
w r ith Sheikh IbrahimTayyib al-Ghazzi, teacher in the school of Islamic judiciary, 
and w'ith Sheikh Muhammad Salim Taha, the mufti of Zabadani. He studied a 
number of Shafi 4 i legal classics with them during his eighteen-year residence there 
including al-!qna‘ fi hall alfaz Ahi Shuja 1 [The persuading: an explanation of the 
terms in “Abu Shuja 4 ”] by Muhammad Shirbini Khaiib, the Hashiya [Commen¬ 
tary] of Sheikh Ibrahim Bajuri, and others in Shafi 4 i law, as well as works on fun¬ 
damentals of Islamic belief ( 4 ilm al-tawhid), hadith, Koranic exegesis, and 
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Sufism, before moving in 1950 to Damascus, where he was appointed imam of the 
Darwishiyya, The translator can attest to both his remarkable memory, which 
holds a number of traditional works in the Islamic sciences (mutun) in their 
entirety, and to his deep comprehension of Sacred Law and its ancillary disci¬ 
plines, enriched by over thirty-five years of reading and discussion in his library 
and bookshop off the courtyard of the mosque. He has published a number of the 
works of scholars and mystics, among them a volume of poetry by 1 Abd al-Ghani 
Nabulsi entitled Diwan al-haqa'iq wa majmu' al-raquiq [The collected poems of 
higher spiritual realities and compendium of heartfelt subtleties], Sheikh Ahmad 
al-'Ala\vi‘s Diwan [Collected poems] anti abMinahal-quddusiyyafi shark al~ Mur- 
shid ai-mu in hi iariq al-Sufiyya [Sacred gifts: a Sufi exegesis of “The helping 
guide*’j, Abul Mawahib Shadhili’s Qawanin hukm ut-ishraq [The laws of the 
dawning of illumination], and others. ‘Umdat al-salik was chosen to be translated 
for the present volume at his suggestion. His first sheikh in Sufism was Sa'dal-Dm 
al-Jabaw'i of the Sa'diyya tariqa in Homs, w'ho sent him to Sheikh Muhammad 
Hashimi w'hen he moved to Damascus. As someone w r ho knows through firsthand 
experience, he emphasizes the need for students of the Islamic disciplines to have 
a spiritual path to train the heart and avoid the dangers of pride and unw'orthy 
intention inherent in acquiring and teaching such knowledge. If there are increas¬ 
ingly few'er scholars like Sheikh ‘Abd abWakil left in the world, it may happen 
that Allah will make the present work endure as a testimony to future generations 
of Muslims as to the seriousness and depth with which men like him understood 
Sacred Law r , for the spirit that imbues the book is his (n), 

x2() ‘Abdullah ibn ‘Amr (wl7.2) is ‘Abdullah ibn ‘Amr ibn al-‘As (Allah be 
well pleased with him), one of the most renowned Companions of the Prophet 
(Allah bless him and give him peace), an ascetic wdiose keen intelligence w f as 
reflected in his devotion to worshipping Allah Most High, w r hich he did until the 
Prophet (Allah bless him and give him peace) had to remind him, “Verily, your 
body, your w r ife, and your eyes have rights upon you Among the main trans¬ 
mitters of hadiths, he was literate before entering Islam. He participated in the 
Muslim's battles, and at the end of his life lost his eyesight, dying in 65/684 (al- 
A'lcim (yl 36), 4.111). 

x21 'Abdullah ibn Abu Bakr ibn Muhammad ibn 'Amr ibn Hazm (w!6,2) was 
a reliable hadith transmitter (thiqa) whose hadiths are recorded in Bukhari, Mus¬ 
lim, and other main collections, and who lived and served as a judge in Medina. 
He died in ah 135 at seventy years of age (Taqrib al-tuhdhib (y16), 297). 

x22 'Abdullah ibn Burayda (w29.2(6)) is ‘Abdullah ibn Burayda ibn al- 
Husayb al-Aslami. One of those who met and studied under the Companions, he 
was the judge of Merv (in present-day Turkmen S.S.R.) and a reliable hadith 
transmitter (thiqa) whose hadiths are recorded in all six main hadith collections. 
He died in a h. 105 at one hundred years of age (ibid., 297; and n). 

x23 (Sheikh) ‘Abdullah Diraz (b4.1) edited the four-volume al-Muwafiqat 
[Correspondences] of al-Shatibi in fundamentals of Islamic jurisprudence, and 
w ? as among the religious scholars of Dumyat, Egypt, at the turn of the present cen¬ 
tury (Sheikh Shu'avb Arna‘ut). 
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x24 1 Abdullah Mahfuz Ba'aiawi (w29.1) is 'Abdullah ibn Mahfuz ibn Muham¬ 

mad al-Haddad al-Ba'alawi, a contemporary Shafi‘i scholar who was born in al- 
Deys, South Yemen, in 1923. He studied at religious academies in Hadramawt, 
was appointed as a judge in 1946, as presiding head of the court of appeals in 
Mukalla in I960, and as head of the judiciary of Hadramawt in 1965, a position 
from which he resigned in 1970. In 1976 be was appointed lecturer in ‘Aden Uni¬ 
versity (al-Sunna wa al-bid'a (y20), back cover). 

x25 ‘Abdullah Muhammad Ghimari (w29.4) is * Abdullah ibn Muhammad ibn 
al-Siddiq ibn Ahmad al-Ghimari, born in Tangiers, Morocco, in 1328/1910, a 
descendant of the Prophet (Allah bless him and give him peace) through Hasan, 
the son of ‘Ali and Fatima (Allah be well pleased with them), and on his mother’s 
side from the Moroccan Sufi Ibn 'Ajiba. A specialist in Maliki and ShaiYi jurispru¬ 
dence, fundamentals of Islamic law and faith (usul), and Arabic lexicology, he is 
among the foremost living hadith experts (muhaddithin) and scholars in Sacred 
Law. He first studied the Islamic sciences under the traditional scholars of 
Morocco of his day, among them his father, the hadith specialist Muhammad ibn 
Siddiq Ghimari, and Sheikh 'Abbas Bannani, after which he attended the 
Qarawiyyin Madrasa in Fez, and then al-Azhar, whose scholars took him as an 
authority and reference in the sciences of hadith, and w here he studied under such 
sheikhs as the grand mufti of Egypt Muhammad Bakhit al-Muti*i before returning 
to Morocco, where he deepened his knowledge of hadith under the tutelage of his 
brother, the hadith master (hafiz) Ahmad ibn Muhammad ibn Siddiq. He has 
authored nearly 150 books and treatises on the sciences of Islam, which amply 
attest to his rank among contemporaries, among the most famous of which are his 
Bida al-tafasir [The blamew orthy innovations of Koranic exegeses j, and ai-Radd 
al-muhkam abmatin [The invincibly strong rebuttal], which explains in detail why 
Sunni Islam rejects the innovations of the Wahhabi sect in faith and w r orks. He is 
the sheikh of the Siddiqiyya branch of the Shadhili tariqa, and presently lives and 
teaches at the order’s zawiya in Tangiers (Sheikh Hasan Saqqaf; and n). 

x26 'Abdullah ibn Shaqiq al-'Uqayli (w!8.3(3)), originally of Basra, w ? as a 
reliable transmitter (thiqa) who related hadiths from such narrators as 'Abdullah 
ibn Suraqa and 'Abdullah ibn Abi Jadh'a (Allah be well pleased with them), and 
whose hadiths appear in the collections of Bukhari, Muslim, and others. He died 
in a.h. 108 (Siyar a'lam al-nubala* (y37), 1.6,1 LI 10;and Taqribal-tahdhib (y16), 
307). 

x27 'Abdullah ibn Unays (w53.1) is 'Abdullah ibn Unays al-Juhani (Allah be 
w r ell pleased with him), a prophetic Companion who lived in Medina, swore fealty 
to the Prophet (Allah bless him and give him peace) at ‘Aqaba, and fought at the 
battle of Uhud. He died in Damascus in A.H, 54 during the caliphate of Mu'awiva 
(Taqrib al-tahdhib (yl6), 296), 

x28 Abraham (see Ibrahim, xl80) 

x29 Abu ‘Abd al-Rahman Sulami (w9.11) is Muhammad ibn al-Husayn ibn 
Musa, Abu ‘Abd al-Rahman al-Sulami, born in Nishapur, Persia, in 325/936. A 
Shafi'i scholar and one of the foremost historians and sheikhs of the Sufis, he 
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wrote over a hundred works, among the most widely read of them his Tabaqat al- 
Sufiyya [The successive generations of Sufis], He died in Nishapur in 412/1021 (al- 
A'lam (y 136), 6.99; and Tabaqat al-Shafi'iyya ai-kubra (y 128), 4,143). 

x30 Abu ‘Ali Daqqaq (r 1.3) is al-Hasan ibn 'Ah ibn Muhammad ibn Ishaq, 
Abu Ali at-Daqqaq. the Imam of the Sufis of his time and sheikh of Abul Qasim 
Qushayri. Originally from Nishapur, he learned Arabic there and fundamentals 
of Islamic faith and law, after which he travelled to Merv, where he studied ShatVi 
jurisprudence and became an outstanding scholar, and then look the way of 
Sufism, applying himself to living what he had learned. He died in A H. 405 
{ Tabaqat al-Shafi'iyyu ai-kuhra (y128), 4.329-30). 

x31 Abu Bakr (j 13.2) is ‘Abdullah ibn TJthman ibn ‘Amir, Ibn Abi Ouhafa, 
Abu Bakr al-Siddiq (Allah be well pleased with him) one of the greatest Compan¬ 
ions of the Prophet (Allah bless him and give him peace). Born fifty-one years 
before the Hijra (a d. 573) in Mecca, he was a prominent and wealthy figure 
among the Quraysh, learned, noble, and brave, and became the first adult male 
to accept Islam from the Prophet (Allah bless him and give him peace) and the 
first of the four Rightly Guided Caliphs after him He forbade himself wine in 
the pre Islamic period and did not drink. A man who saw many remarkable 
events during the lifetime of the Prophet (Allah bless him and give him peace), he 
fought in the Muslims’ battles, bore their hardships, and spent his wealth to estab¬ 
lish Islam. ‘Umar ibn Khattab (Allah be well pleased with him) once attested that 
if the faith of Abu Bakr were placed on one side of a scale and the faith of the 
entire Muslim Community (Unima) on the other, Abu Baler's would outweigh it. 
An eloquent speaker who was clement and forbearing towards all, he neverthe¬ 
less possessed a tremendous personal courage and presence of mind that saved 
the day after the Prophet s death (Allah bless him and give him peace) when the 
desert Arabs turned from Islam and attacked the Muslims. If not for Abu Baler's 
valiant and decisive leadership of the swift, hard-fought campaign that ended the 
insurrection, Islam might well have been lost and Allah not worshipped on the 
face of the earth. During his caliphate, Syria and Palestine were added to the 
Islamic lands as well as much of ‘Iraq. He died in Medina in 13/634 {al-A'tam 
(y!36), 4.102; andn). 

x32 (Imam) Abu Bakr Baqillani (w57.2) is Muhammad ibn al-Tayyib ibn 
Muhammad ibn Ja‘far. Abu Bakr al-Baqillani, An Islamic judge who was born in 
Basra in 338/950. he became one of the foremost figures in Islamic scholastic 
theology (‘ilm al-katam), and because of his logical acumen and swift, unhesitat¬ 
ing replies, the caliph ’ Adud al-Dawla dispatched him as an envoy to the Byzan¬ 
tine court in Constantinople, and he debated with Christian scholars in the 
presence of their king. He lived most of his life in Baghdad, where he authored a 
number of works on tenets of Islamic belief, and died in 403/1013 (al-A'tam 
<yl36), 6.176). 

\33 Abu Bakr Siddiq (see Abu Bakr, x31) 

w34 Abu Darda (a2.4) is 'Uwaymir ibn Malik ibn Qays ibn Umayya, Abu 
Darda’ al-Khazraji ( Allah be well pleased with him), one of the Medinan Helpers 
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(Ansar) and Companion of the Prophet (Allah bless him and give him peace), as 
notable among his contemporaries for his superb horsemanship as for his piety 
and wisdom in giving legal judgements. Before the prophetic mission he was first 
a merchant in Medina, and then devoted himself exclusively to worship, though 
when he became a Muslim he gained renown for his considerable courage in fight¬ 
ing for Islam. He was one of those who memorized the entire Koran during the 
lifetime of the Prophet (Allah bless him and give him peace), and when 
Mu'awiya, then a regional governor, appointed him to the judiciary in Damascus 
at the behest of 'Umar, he became its first judge. He died in Damascus in 32/652 
(al-A'lam (y 136), 5.98). 

x35 Abu Dawud (Introduction) is Sulayman ibn al-Ash’ab ibn Ishaq ibn 
Bashir al-Azadi al-Sijistani, born in 202/817 in Sijistan, Persia, a Shaffi scholar 
who, through numerous journeys to gain knowledge of the prophetic traditions, 
became a hadith master (hafiz) and the Imam of the science in his time. Muham¬ 
mad ibn Ishaq al-Saghani once remarked of him, ‘'Hadith was made subject to 
Abu Dawud as iron was made subject to the prophet Dawud (upon whom be 
peace)7’ And hadith master Musa ibn Ibrahim said: "Abu Dawud was created in 
this world for hadith, and in the next world for paradise. I have never seen better 
Lhan he.” Hakim observed, ‘‘Abu Dawud was the undisputed Imam ol the people 
of hadith in his age. ' He died in Basra in 275/889 (ibid., 3.122; Tabaqat al- 
Shafi'iyya ai-kubra (yl28), 2.293; and al-Targhib wa al-tarhib (y9), 1.20). 

x36 (Imam) Abu Hamid Ghazali (see(Imam) Ghazali, xl27) 

x37 (Imam) Abu Hamfa (bl.2) is Abu Manila al-Nu‘man ibn Thabit, the 
Greatest Imam, born in a.H. 80 in Kufa. He was the scholar of Iraq and the 
foremost representative and exemplar of the school of juridical opinion (ra’y). 
The Hanafi school, which he founded, has decided court cases in the majority of 
Islamic lands for the greater part of Islam’s history, including the Abbasid and 
Ottoman periods, and maintains its preeminence in Islamic courts today, Abu 
Hanifa was the first to analyse Islamic jurisprudence, divide it into subjects, dis¬ 
tinguish its issues, and determine the range and criteria for analogical reasoning 
(qiyas) therein Shafi k i used to say of him, "In jurisprudence, all scholars arc the 
children of Abu Hanifa. '* The Imam and his school have been misunderstood by 
some who have believed that the Imam's knowledge of hadith was largely limited 
to what w r as transmitted by the narrators of Kufa, especially through the Compan¬ 
ion Ibn Mas'ud. In fact, the Imam was a hadith expert who had all the hadiths of 
the Companions of Mecca and Medina in addition to those of Kufa, and only 
lacked the relatively few' channels of narrators who were in Damascus. His Mus - 
nad [Ascnbed traditions] is comparable in size to the MwwaUa' of Imam Malik 
and the Mus nod of Shafi'i which the latter based their respective schools upon, 
and w r hen one reads Muwatia at-Imam Muhammad, Malik’s work which Abu 
Hanifa’s disciple Muhammad ibn Hasan al-Shaybani studied and annotated for 
three years under Malik at Medina, one gains complete conviction from Muham¬ 
mad's notes that virtually every hadith therein was familiar to Abu Hanifa before 
he arrived at the positions of his school, all of which is a persuasive case against 
the suggestions of the unlearned that Abu Hanifa did not know hadith. Neverthe¬ 
less, the Imam was of an age that was plagued by hadith forgers, and he w r as 
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moved by his extreme piety to reject any hadith that he was not reasonably sure 
was authentic, for which reason he applied a relatively selective range of hadith 
evidence in Sacred Law, His school, for example, does not accept qualifications 
or modifications of any ruling established by a Koranic verse (takhsis ayah) w hen 
such qualification comes through a hadith with but one, even if rigorously authen¬ 
ticated (sahib), channel of transmission, but only if it comes through a hadith with 
three separate channels of transmission. So despite Abu Hanifa's being a hadith 
specialist, his school reflects a legacy of extensive use of analogy and deduction 
from specific rulings and general principles established by primary texts accept¬ 
able to the Imam’s rigorous standards, as well as the use of inference and juridical 
opinion as to what conforms to the human interests in general protected and 
furthered by Sacred Law, 

With his legal brilliance, he was equally well known for his piety and asceti¬ 
cism. and though he had wealth from a number of shops selling doth, to which he 
made occasional rounds in superintending their managers, he devoted his fortune 
to helping students and researchers in Sacred Law, and many a scholar was to 
realize how much the Imam's financial help had meant when it was discontinued 
after his death. He shunned sleep at night, and some called him the Peg because 
of his perpetual standing for prayer therein, often reciting the entire Koran in his 
nightly rak k as. He performed the dawn prayer for forty years with the ablution 
(wudu) made for the nightfall prayer, would only sleep a short w hile between his 
noon and midafternoon prayers, and by the end of his life, had recited the Holy 
Koran seven thousand times in the place where he died. He would never sit in the 
shade of a wall belonging to someone he had loaned money, saying, “Every Loan 
that brings benefit is usury.” He died in Baghdad in a.H. 150 at seventy years of 
age, leaving an intellectual and spiritual legacy that few scholars have ever 
equalled ial-Jahaqat al-kubra (y 124)* 1.53-54; al-Targhib wa al-tarhib 
(y9), 1.13; Sheikh Shu‘avb Arna'ut: andn), 

x38 Abu Hatim (w48.2) is Muhammad ibn Idris ibn al-Mundhir ibn Dawud, 
Abu Hatim al-Hanzali, born in Rayy, Persia, in 195/810. He was a Shaft “i hadith 
master (haftz) w ? ho was a contemporary of Bukhari and Muslim, fie travelled 
much during his lifetime, to Iraq, Syria, Egypt* and Anatolia, and wrote a number 
of works in the field of hadith. He died in Baghdad in 277/890 at eighty years of 
age {al-A'lam (y136), 6.27; and Tabaqatal-ShafViyya al-kubra (yl28), 2.207). 

x39 Abu Hayyan Taw'hidi (w57.2) is ‘Ali ibn Muhammad ibn ‘Abbas, Abu 
Hayyan al-Tawhidi. Bom in Shiraz, Persia, where he taught in a h. 400, he w r as 
an Imam in Arabic grammar and lexicology, a scholar in Shaft‘i jurisprudence, 
history', and Sufism. Though stigmatized by Ibn Jaw r zi and Dhahabi as having cor¬ 
rupt beliefs, Taj al-Din Subki studied his works and declared: “Nothing has been 
established to my satisfaction about Abu Hayyan that gives reason to vituperate 
him. I have examined a great deal of what he said, and found nothing except a few 
things indicating that he had a strong personality and disdained his contem¬ 
poraries, which does not deserve the criticism he has received" (' Tabaqat al- 
Shafi‘iyya al-kubra (y128), 5.286-88). 

x40 Abu Hitman (w9,l 1) is Abu Hilman al-Dimashqi. Of Persian origin, he 
first promulgated his heretical innovations in Damascus, where he taught that 
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every human being endowed with beauty was infused’with the spirit of the Deity. 
He is also related to have said that whoever held his beliefs had no obligation to 
obey the Sacred Law (Sheikh Hasan Saqqaf), 

x41 Abu Hurayra (o25,l) is ‘Abd al-Rahman ibn Sakhr al-Dawsi (Allah be 
well pleased with him), one of the Companions of the Prophet (Allah bless him 
and give him peace) and the greatest of them in memorizing and relating hadiths. 
He came to Medina when the Prophet (Allah bless him and give him peace) was 
at K hay bar, and he became a Muslim in ah. 7. He oversaw affairs at Medina for 
a time, and in the caliphate of ‘Umar was made governor of Bahrain, though 
'Umar found him too lenient and devoted to worship, and removed him, and 
when he later wanted to reinstate him, Abu Hurayra refused. He lived most of his 
life in Medina and died there in 59/679 at seventy-seven years of age (abA'lam 
(yl36), 3.308). 

x42 Abu Ishaq Shirazi (w45.1) is Ibrahim ibn ‘Ali ibn Yusuf, Abu Ishaq al- 
Fayruzabadi al-Shirazi, a Shafi‘i Imam, teacher, and debater. Born in 
Faymzabad, Persia, in 393/1003, he studied in Shiraz and Basra before coming to 
Baghdad where he displayed his genius in Sacred Law. becoming the mufti of the 
Islamic Community (IJmma) of his time, the sheikh of the Nizamiyya Academy 
which the vizier Nizam al-Mulk built in Baghdad to accomodate Abu Ishaq’s 
students. He was know r n for the persuasiveness with which he could urge a case in 
discussions, and he authored many works, among the most famous of them his 
two-volume al-Muhudkdhab fifiqh al-lmam al-Shafi'i [The rarefaction: on the 
jurisprudence of Imam ShafPi] which took him fourteen years to produce, and 
which furnished the basic text for Nawawi's al-MajmuShark al-Muhadhdhab 
[The compendium: an exegesis of “The rarefaction’ 7 ]. He died in Baghdad in 476/ 
1083 (ibid., 1.51; and n). 

x43 Abu Isra’il (jl8.1) (Allah be well pleased with him) was a Companion of 
the Prophet (Allah bless him and give him peace) of whom little else is known. No 
one else among the Companions had this agnomen, though scholars disagree as 
to his true name, whether it was Qushayr, Yusayr, Qaysar, or Qays. He was of the 
Quraysh. though some have mistakenly supposed that he was of the people of 
Medina (Fath al-Bari (yl7), 11.590). 

x44 Abu Ja‘far Khatmi (w40.5) is ‘Umayr ibn Yazid ibn ‘LJmayribn Habib al- 
Ansari, Abu Ja'far al-Khatmi, a reliable hadith transmitter (saduq) who was the 
contemporary' of some of the generation who met the prophetic Companions, 
though it is not established that he himself met any of them. Hadiths related by 
him appear in the collections of Abu Dawud, Tirmidhi. Nasa’i, and Ibn Majah. 
Originally from Medina, he lived in Basra and died sometime after A.H. 100 ( Taq- 
rib abtahdhib (yl6), 432). 

x45 Abu Jahl (i38.2) is ‘Amr ibn Hisham ibn Mughixa, Abu al-Hakam al- 
Makhzumi, a noble of the Ouray shin Mecca, and enemy of Allah and His prophet 
(Allah bless him and give him peace). He was slain at the battle of Badr in 2/624 
(al-A'lam (y!36), 5.87; and al-Shifa (y 116), 1.270). 


1029 




www.islamicbulletin.com 


x46 


Biographical Notes 


x46 Abu Lahab (r38.2) is ‘Abd al-‘Uzza ibn ‘Abd al-Muttalib ibnHashim, the 
paternal unde of the Prophet (Allah bless him and give him peace). A noble of the 
Quraysh, he was among the greatest in enmity against the Muslims, a proud and 
wealthy man who would not follow a religion brought by his brothers son. Surat 
al-Masad (Koran 111) was revealed in connection with him. He died after the 
battle of Badr in 2/624 {at-A'lam (yl36), 4.12). 

x47 Abul Hasan Ash'ari (at .3) is 'Ali ibn Isma l il ibn Ishaq, Abu al-Hasan al- 
Ash'ari, the imam of Ahl al-Sunna in tenets of faith, born in Basra in 260/874. A 
descendant of the Companion Abu Musa al-Ash‘ari, he w T as a Shafi'i scholar and 
the founder of the school of tenets of faith that hears his name and reflects his 
powerful intellect and profound knowledge of the Holy Koran and hadith. Imam 
Ihn Hajar Haytami has defined Sunni Muslims (Ahl al-Sunna wa aI-Jama l a) as 
•'those who follow' Abul Hasan Ash'ari and Abu Mansur Maturidi, the Two 
Imams of Ahl al-Sunna.” The substantive differences between the tw ? o Imams 
amount to about six questions, though because the scholars of the Maturidi school 
were mainly confined to the lands beyond the Oxus before the Mongol depreda¬ 
tions. and decimated thereafter, the A$h‘ari school has been the standard-bearer 
for the faith of Sunni Islam for most of its history. Originally educated in the 
school of the Mu'tazifites (dis: w6.4), Imam Ash'ari saw the Prophet (Allah bless 
him and give him peace) in a dream three times one Ramadan, who told him, “O 
'Ali, support the positions that have been transmitted from me, for they are the 
truth,” after which he abandoned the MiTtazilites and became the champion of 
Islamic orthodoxy' as embodied in the Koran and hadith, defending it alike from 
the danger of image-worship by interpreting the divine attributes anthropomor- 
phically, and the danger of denying the positive significance of the attributes of 
Allah and the life of the hereafter by explaining them away. Imam Ash'ari did not 
give figurative interpretations (ta'wil, dis: w6,3, w57) to problematic expressions 
of divine attributes, but rather urged they be accepted as they have come without 
saying how they arc meant, while affirming that Allah is absolutely beyond any 
likeness to created things; though later members of his school did give such 
interpretations in rebuttal of anthropomorphists, preserving the faith of Islam 
from their innovations in the same spirit and with the same dedication that the 
Imam had preserved it before them by his rebuttals of the Mu'tazilites. He 
authored nearly three hundred books and treatises on all aspects of the faith of 
Ahl al-Sunna, and died in Baghdad in 324/936 (ibid., 4.263; at-Fat aw a al- 
hadithiyya (y48), 280; Tabaqatal-Shafiiyya al-kubra (y 128), 3.347^49; A; and n). 

x48 (Imam) Abul Hasan Mawardi (o25.0) is ‘ Ali ibn Muhammad ibn Habib, 
Abu al-Hasan al-Mawardi. born in Basra in 364/974. The head of the judiciary 
under the Abba.? id caliph al-Oa’im hi Amr Iliah, he was one of the foremost 
Shafi'i scholars of his era, and published major works in Islamic jurisprudence, 
Koranic exegesis, principles of law, and literature, of which his work on the ca¬ 
liph al system of Islamic government ai-Ahkam a!-sultan iyya wa a l-wi fay at al- 
diniyya [The rules of power and positions of religious authority] is still among the 
most professional available. He was respected by the caliphs of his time, and occa¬ 
sionally interceded for someone with them. He died in Baghdad in 450/1058 at 
eighty-six years of age (al-A'fam (yl36), 4.327; Tabaqat al-Shaft iyya al-kubra 
(y!28), 5.267; and n). 
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x49 AbuJ Jahm (r9.2) is 'Amir ibn Hudhayfa ibn Ghanim. Abu al-Jahm al~ 
Qurashi al-‘Adawi (Allah be well pleased with him), a Companion of the Prophet 
(Allah bless him and give him peace). Some commentators say that the Prophet’s 
advice (AUah bless him and give him peace) to a woman not to marry him because 
“he never leaves his stick” was an allusion to his perpetual travels away from 
home, while others say it referred to his harshness tow ards women (al-Futuhat al- 
rabbaniyya (y26), 7.13). 

x50 Abul Layth (rl4.2) is Mudar ibn Muhammad, Abu al-Layth al-Samar- 
qandi of Samarkand (in present-day Uzbek S.S.R.), called the Imam of 
Guidance, a principle Hanafi scholar who authored works in Sacred Law, 
Koranic exegesis, and Islamic ethics and character (akhlaq), among the most fam¬ 
ous of which were his Tanbih al-ghafdin [The apprising of the heedless] and Bus- 
tan al-'arifin [The grove of the gnostics]. He died in a.h. 383 (abShifa (yll6), 
1.51). 

x51 Abul Gasim al-Junayd (c2.6) is al-Junayd ibn Muhammad ibn al-Junayd, 
Abu al-Qasim al-Baghdadi. Imam of the Sufis, he comprehensively joined be¬ 
tween law and w r ay, outward and inward, one of the most renowned mystics of 
Islamic history and at the same time an outstanding scholar of Sacred Law in the 
school of Abu Thawr, The historian Ibn al-Athir described him as “the Imam of 
the World of his time.” Junayd once defined Sufism as “dissociating the begin- 
ninglessly eternal from that which originates in time (ifrad al-qadim 'an al- 
hadith),” and on another occasion simply as “the experience (al-dhawq)/' both 
of which are typical of his succinctness. Though he left few written works, his say¬ 
ings are preserved among the Sufis, to whom he remains an important authority 
in the path. He died in Baghdad in 297/910 {ai-A lam (yl36), 2.141; and n), 

x52 Abul Oasim al-Nasrabadhi (w9,ll) is Ibrahim ibn Muhammad ibn 
Ahmad ibn Mahmawayh, Abu al-Qasim al-Nasrabadhi al-Naysaburi, born in 
Nasrabad, Persia, He tvas the sheikh of the Sufis of Khurasan in his time, and a 
scholar in hadith who studied with Ibn Khuzayma and others. Among those who 
transmitted hadiths from him were Imam Hakim, Sulami, and Abu ‘Ali Daqqaq. 
At the end of his life he went on pilgrimage and remained close to the Kaaba in 
Mecca until his death in a.h. 367 (Siyar a'lam ai-nubala (y37). 16.263-64; and 
Tabaqat al-Suftyya (y \ 29), 484). 

x53 Abul Oasim Qushayri (rl.3) is ‘Abd al-Karim ibn llawazin ibn ‘Abd al- 
Malik, Abu al-Qasim al-Qushayri, born in Khurasan in 376/986. He was a Shafri 
scholar, Koranic exegete, and Sufi master who lived in Nishapur and authored 
several works, of which his al-Risala al-Qushayriyya [The Qushayri letter] is 
perhaps the most famous. He died in Nishapur in 465/1072 (aM ‘lam (y 136), 4,57; 
and Tabaqat al-Shafi'iyya al-kubra (y!28), 5.153). 

x54 Abu Malik Ash'ari (r27.2) is one of two Companions of the Prophet 
(Allah bless him and give him peace) who were known by this name, the one 
referred to by the hadith of our text being al-Harith ibn Harith, Abu Malik al- 
Ash*an (Allah be well pleased w'ith him), who later settled in Syria. Hadiths from 
him have been recorded by Muslim, Tirmidhi, and Nasa’i (Taqrib al-lahdhib 
(y!6), 145; and Sheikh Shu‘ayb Ama’ut). 
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x55 Abu Muhammad ‘Ali ibn Hazm (see Ibn Hazm, xl61) 

x56 Abu Musa (w31.1{2)) is ‘Abdullah ibn Qays ibn Salim, Abu Musa al- 
Ash'ari (Allah be well pleased with him), one of the Companions of the Prophet 
(Allah bless him and give him peace) who conquered and ruled new lands for 
Islam. Bom in Yemen twenty-one years before the Hijra (a.d. 602), it is related 
that he had the most beautiful voice of any of the Companions in reciting the 
Koran. He came to Mecca when Islam appeared and accepted it, and emigrated 
to Ethiopia, after which the Prophet (Allah bless him and give him peace) 
appointed him to govern Zabid and ‘Aden in Yemen. In a.h. 17, ‘Umar made him 
governor of Basra, from whence Abu Musa proceeded to conquer Ahvaz and 
Isfahan, which ‘Uthman, in his caliphate, confirmed him as governor over but 
later removed him, whereupon Abu Musa went to Kufa. tvhose inhabitants asked 
‘Uthman to appoint him as governor over them, which he did. Upon ‘Uthman’s 
death, *Ali confirmed his appointment, but when L Ali asked the people of Kufa to 
aid him in the Battle of al-Jamal, Abu Musa ordered them not to participate, and 
‘AM rescinded his confirmation. Me died in Kufa in 44/665 (abA'lam (y!36), 
4.114). 

x57 Abu Nadra (w55.3) is al-Mundhir ibn Malik ibn Quta‘a, Abu Nadra of 
Basra, a reliable hadith narrator (thiqa) of the generation who met and studied 
under the Companions. His hadiths appear in the collections Bukhari, Muslim, 
Tirmidhi. Nasa’j, and others. He died in a.h. 108 or 109 (Taqrib al-tahdhib (y)6), 
546). 

x58 Abu Nu'aym (w40.5) is Ahmad ibn ‘Abdullah ibn Ahmad, Abu Nu'aym 
al-Asbahani, born in Isfahan, Persia, in 336/948. He was a Shaft ( i scholar, hadith 
master (hafiz), and historian, who was reliable in memory and transmission. He 
is perhaps most famous for his ten-volume Hilya al-awUya' [The adornment of the 
saints], in which he records the lives and sayings of the early Muslims and friends 
of Allah (awliya*). He died in Isfahan in 430/1038 (at-A'lam (yl36), 1.157; and 
Tabaqat al-Shafi 4 iyya abkubra (yl28), 4.18). 

x59 Abu Sa'id ‘Ala‘i (w48.2) is Khalil ibn Kaykaldi ibn 'Abdullah, Abu Sa'id 
Salah al-Din al-‘ Ala’i, bom in Damascus in 694/1295. He was educated in Damas¬ 
cus and became a hadith specialist and Shafi‘i scholar, authoring many works in 
both Sacred Law and hadith. After much travel, he settled in Jerusalem, where he 
took a post as a teacher in al-Salahiyya school in A.H. 731, and later died there in 
761/1359 (al-A'lam (y!36), 2.321). * 

\60 Abu Said al-Khudri (w29,2(4)) is Sa‘d ibn Malik ibn Sin an, Abu Sa‘id al- 
Khudri al-Khazraji (Allah be well pleased with him) one of the Medinan Helpers 
(Ansar), a Companion of the Prophet (Allah bless him and give him peace) who 
was born ten years before the Hijra (a.d. 613). He constantly kept the company 
of the Prophet (Allah bless him and give him peace), and some 1,170 hadiths were 
related by him. He participated in twelve of the Muslims' battles, and died in 
Medina in 74/693 (ibid., 3.87). 

x61 Abu Sufyan (r2.19) is Sakhr ibn Harb ibn Umayya ibn ‘ Abd al-Shams ibn 
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‘Abd al-Manaf, Abu Sufyan (Allah be well pleased with him), bom fifty-seven 
years before the Hijra ( A D. 567), One of the nobles of the Quraysh in the pre- 
Islamic period, he was a Companion of the Prophet (Allah bless him and give him 
peace) and the father of Mu'awiya, head of the Umayyad caliphate. He led the 
Meccan idolaters against the Muslims in the battles of Uhud and the Confeder¬ 
ates, and entered Islam the day Mecca was conquered by the Muslims. A redoubt¬ 
able warrior, he lost one eye fighting for Islam in the battle of Ta'if, and the other 
in the battle of Yarmouk, becoming totally blind. He died in Medina in 31/652 
(ibid., 3.201). 

x62 Abu Talha (w50.5) is Zayd ibn Sahl ibn al-Aswad, Abu Talha (Allah be 
well pleased with him) a Companion of the Prophet (Allah bless him and give him 
peace) who was bom thirty-six years before the Hijra (a.d. 585) in Medina. A 
superb and valiant archer, he was one of the most celebrated Medinan Helpers 
(Ansar), swearing fealty to the Prophet (Allah bless him and give him peace) at 
‘Aqaba, and fighting in the battles of Badr, Uhud, and the rest. He died in Medina 
in 34/654 (ibid3,58-59). 

x63 Abu Talib Makki (w52.2) is Muhammad ibn ‘Ali ibn ‘Atiyya, Abu Talib 
al-Harithi al-Makki. Bom in Iraq between Baghdad and Wasit, he wa$ a Sufi, 
preacher (wa'iz), ascetic, and scholar of Sacred Law'. His most influential work is 
probably the two-volume Qut al-quiub fi mu'amala al-Mahbub wa wasf lariq al- 
murid ila maqam al-tawhid (The sustenance of hearts: on dealing with the 
Beloved, and a description of the way to seekers of the spiritual station of wit¬ 
nessing the divine unity], a direct ancestor in its arrangement and style to Ghaz- 
ali’s Ihya 'ulum abdin [Giving life to the sciences of the religion]. He died in 
Baghdad in 386/996 (ibid,, 6.274; and n). 

x64 Abu Umama (w32.1(4)) is Sudayy ibn ‘Ajian ibn Wahb, Abu Umama ai- 
Bahili (Allah be well pleased with him), a Companion of the Prophet (Allah bless 
him and give him peace). He was with 'Ali in the battle of Siffin, and later settled 
in Syria. Some 250 hadiths are related from him by Bukhari and Muslim. He died 
in Homs in 81/700. the last of the Companions to die in Syria (al-A‘lam (yl36), 
3.203). 

x65 Abu ‘Umar (w 16.2) (see Ibn 'Abd al-Barr, x!50) 

x66 Abu ‘Ulhman (tl.4) is Sa‘id ibn Ismail ibn Said ibn Mansur, Abu 
‘Uthman al-Hiri, originally from Rayy, Persia. He was a Sufi who first kept the 
company of Yahya ibn Mu‘adh and Shah al-Kirmani, and then travelled to 
Nishapur, where he met Hafs al-Haddad, who married his daughter to Abu 
Uthman and took the the way from him. At his hands the path of Sufism spread 
in Nishapur, where he died in a h. 292 ( al-Tabaqat al-kubra (y124), 1,86; and 
Tabaqat abSufiyya (y!29), 170). 

x67 Abu Yaia al-Mawsuli (a4.1) is Ahmad ibn *Ali ibn al-Muthanna al- 
Tamimi, Abu Yaia al-Mawsuli. He was a hadith master (hafiz) who was known 
as the Hadith Scholar of Mosul (in northern Iraq), and people undertook journeys 
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to learn from him. He composedseveral collections of hadith and was nearly one 
hundred years old when he died in Mosul in 307/919 (at-A'lam (y136), 1 *171). 

x68 Abu Yazid (tl.5) is Tayfur ibn isa ibn Sarushan, Abu Yazid al-Bistami, 
the famous Sufi bom in 188/804 in Bistam, a city between Khurasan and Iraq. His 
grandfather was a Zoroastrian who became a Muslim. Many miracles and ecstatic 
utterances arc attributed to Abu Yazid, whom some consider to have been the 
first to speak of the ‘unity of being’ (wahdat al-wujud, dis: x5) in a direct way. 
Among his numerous sayings on Sufism is “When Allah loves a servant, He 
imbues him with three attributes as a proof of His love: generosity like that of the 
sea, beneficence like that of the sun, and humility like that of the earth.” When a 
prominent scholar once asked him from whence he had acquired his knowledge, 
he replied that it was from applying the maxim, “Whoever applies what he knows, 
Allah bequeaths him knowledge of what he did not know.” He died in Bistam in 
261/875 at seventy-one years of age (ibid., 3.235; al-Imam al-'Izz Ibn ‘ Abd ab 
Salam (y38), 1,136; al-Tabaqat al-kubra (yi24), 1.77; and Tabaqat al-Sufiyya 
<y!29), 67). 

x69 Abu Yusuf (k24.2) is Ya'qub ibn Ibrahim ibn Habib al-Ansari, Abu 
Yusuf al-Kufi al-Baghdadi, bom in Kufa in 113/731. He was the companion and 
student of Abu Hanifa, and the first to propagate his school. A hadith master 
(hafiz) and one of the most brilliant judicial minds in Islamic history, he served as 
judge in Baghdad during the caliphates of al-Mahdi and al-Hadi, and as head of 
the judiciary’ under the caliph Harun al-Rashid, who made the rulings of the 
Hanafi school the official state code for the entire Abbasid period. He was the 
first to write works on the fundamentals of Hanafi jurisprudence, a mujtahid 
Imam with an extensive knowledge of Koranic exegesis who authored works in 
hadith in addition to his many books and treatises in Sacred Law. He died in 
Baghdad in 182/798 {al-A'lam (yl36), 8.193; andn), 

x70 Adam (u3.5) (upon whom be peace) was the first prophet of Allah Most 
High. Created by Allah without father or mother, commentators relate that he 
lived 960 years, the Father of Mankind whose story is mentioned in many places 
in the Holy Koran (al-Futuhat al-ilahiyya (y65), 1,39; and n), 

x71 ‘Adil Yusuf Rayhan (Document 2) is v Adil ibn Yusuf ibn 4 Isa, Abu 
Muhammad Rayhan, born in Jarash, Jordan, in 1944. He is a Sufi of the Hashmi* 
Darqawi tariqa who first took the way in 1961 from Sheikh Muhammad Sa‘id 
Kurdi, the successor in Jordan of Sheikh Muhammad Hashimi of Damascus. He 
serv ed Kurdi until his death in 1972, and among the teachings he had from him are 
the words, “The remembrance of Allah is the charter of saintship (al-dhikr man- 
shur al-wOaya)**. He read Shafi'i jurisprudence with his sheikh as well as with 
Sheikh Barakat, the late mufti of Irbid, Jordan, and he currently studies with 
Sheikh Y'unus Hamdan in Amman, where he lives and has a grocery store (n). 

x72 (Imam) Ahmad (bl .2) is Ahmad ibn Muhammad ibn Hanbal ibn Hilal ibn 
Asad, Abu ‘Abdullah al-Shaybani, Imam of Ahl al-Sunna, born in 164/7S0 in 
Baghdad, where he grew' up as an orphan. For sixteen years he travelled in pursuit 
of the knowledge of hadith, to Kufa, Basra, Mecca, Medina, Yemen, Damascus, 
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Morocco. Algeria, Persia, and Khurasan, memorizing one hundred thousand 
hadiths, thirty thousand of which he recorded in his Musnad [Ascribed tradi¬ 
tions]. Imam Ahmad was among the most outstanding students of Shafi‘i, who 
when he left Baghdad for Egypt, said, “In departing from Baghdad. I have left no 
one in it more godfearing, learned in Sacred Law, abstinent, pious, or knowledge¬ 
able than Ibn Hanbal.” 

Out of piety. Imam Ahmad never gave a formal legal opinion (fatwa) while 
Shafii was in Iraq, and when he later formulated his school of jurisprudence, he 
mainly drew' on explicit texts from the Koran, hadith. and scholarly consensus, 
with relatively little expansion from analogical reasoning (qiyas). He was proba¬ 
bly the most learned in the sciences of hadith of the four great Imams of Sacred 
Law, and his students included many of the foremost scholars of hadith. Abu 
Dawud said of him: “Ahmad’s gatherings were gatherings of the afterlife: nothing 
of this world was mentioned. Never once did I hear him mention this-worldly 
things.” And Abu Zur'a said: “Ahmad was even greater than Ishaq [Rahav/ayh] 
and more knowledgeable in jurisprudence. I never saw anyone more perfect than 
Ahmad.” He never once missed praying in the night, and used toTccitethe entire 
Koran daily. He said, “I saw the Lord of Pow 7 er in my sleep, and said, "O Lord, 
what is the best act through which those near to You draw nearer?' and He 
answered, Through [reciting] My word, O Ahmad.’ I asked, ‘With understand¬ 
ing, or without?' and He answered, ‘With understanding and without.’ " Ibrahim 
al-Harbi noted of Ahmad, Tt is as though Allah gathered in him the combined 
knowledge of the first and the last.” 

Ahmad was imprisoned and tortured for twenty-eight months under the 
Abbas id caliph al-Mu c tasim in an effort to force him to publicly espouse the 
Mu*taziliie position that the Holy Koran was created, but the Imam bore up 
unflinchingly under the persecution and refused to renounce the belief of A hi al- 
Sunna that the Koran is the uncreated word of Allah, after which Allah delivered 
and vindicated him. When Ahmad died in 241/855, he was accompanied to his 
resting place by a funeral procession of eight hundred thousand men and sixty 
thousand women, marking the departure of the last of the four great mujiahid 
Imams of Islam (at-A*lam (y!36), 1.203; Siyor a'lam al-nubala (y37). 11.198-99; 
al-Tabaqat al-kubra (yl24), 1-55; al-Targhib wa al-tarhib (y9), 1.17; and n). 

x73 (Sheikh) Ahmad al- ; Alawi (s4.8) is Ahmad ibn Mustafa ibn ‘Aliwa, Abu 
aL 1 Abbas al-‘Alawi, born in Mostaghanem, Algeria, in 1291/1874. He was a Sufi, 
Maliki scholar, Koranic exegete, poet, and the sheikh and Tcnewer of the Shadhili 
tariqa, of which he founded the 'Alawt-Darqawi ordeT that bears his name. His 
teaching stressed the threefold nature of the Muslim religion (din) as mentioned 
in the Gabriel hadith (dis: ul): Islam, represented by one’s inward and outward 
submission to the rules of Sacred Law; true faith (iman), in the tenets of faith of 
Ahl al-Sunna; and the perfection of faith (ihsan), in the knowledge of Allah which 
the way of Sufism provides the means to. He authored works in each of these 
spheres, though his most important legacy lay in the spiritual w r ay he founded, 
which emphasized knowledge of Allah (ma‘rifa) through the practice of solitary 
retreat (khalwa) under the supervision of a sheikh, and the invocation (dhikr) of 
the Supreme Name. 

Europeans visited the sheikh, but some who met him later wTote works that 
tried to assimilate him to a sort of perennialist philosophy that would consider all 
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religious traditions as valid and acceptable reflections of but a single truth, sub- 
stituting traditional spirituality versus modern materialism for Islam versus unbe¬ 
lief. The sheikh's own works emphatically deny their philosophy, and the reason 
Allah afflicted them with it would seem to be that they did not remain with the 
sheikh long enough to absorb his state or become as he was, a follower of the way 
of the prophets and purified ones, rather taking their affiliation with him as a 
means to legitimize opinions they had from the first and w r ere unwilling to ever 
relinquish, remaking the master, as it tvere, in their ow r nimage. The true measure 
of a spiritual way, however, does not lie in books produced by writers, in the 
wrong or in the right, but in the hearts it opens to knowledge of divine realities 
conveyed by prophetic revelation, and in this Sheikh Ahmad aPAlawi, whose 
order has spread to the farthest reaches of the Muslim world, certainly stands as 
one of the greatest Sufi masters of Islamic history. He died in Mostaghanem in 
1353/1934 (al-A'lam (y 136), 1.258; Sheikh k Abd al-Rahman Shaghouri; and n). 

x74 (Sheikh al-Islam) Ahmad Tbn Hajar ‘Asqalani (see Ibn Hajar ‘Asqalani. 
xl59) 

x75 Ahmad ibn Hanbal (see (Imam) Ahmad, x72) 

x76 Ahmad ibn Naqib al-Misri (Title Page) is Ahmad ibn Lu lu' ibn 'Abdullah 
al-Rumi, Shihab al-Din Ibn al-Naqib al-Misri, His father was a Christian convert 
to Islam from Antakya, Turkey, who was originally captured and made a slave by 
a Muslim prince who then educated him and set him free, whereupon he served 
the prince as a captain (naqib) and later became a Sufi in the Baybarsiyya of 
Cairo, where his son was born in 702/1302. Ahmad grew up among Islamic 
scholars, memorizing the Holy Koran in its seven canonical readings (qira'at), 
and at the age of twenty studied Sacred Law, which he pursued until he excelled 
at it. Among his sheikhs were the great Shaffi mujtahtd and hadith master (hafiz), 
Imam Taqi al-Din Subki in Islamic jurisprudence, the hadith master Ibn Mulaq- 
qin in the sciences of hadith, and Abu Hayyan in Arabic grammar. A master of 
Koran recitation, ShaiVi law, Koranic exegesis, fundamentals of Islamic faith and 
law r , Arabic, and Sufism, he memorized a great many hadiths. expecially those 
connected with dhikr and devotions, and worked at length correcting and refining 
Abu Ishaq Shirazi’s al-Muhadhdhab [The rarefaction], condensing Shirazi’s al- 
Tanbih [The notification], and annotating Nawawrs Minhaj al-talibin [The seek¬ 
ers' road], all of w'hich are reflected in his most famous work, ‘Umdat al-salik wa 
4 uddat al-nasik [The reliance of the traveller and tools of the worshipper} s the 
basic text of the present volume, which follows the order of Shirazi's al- 
Muhadhdhab and the conclusions of Nawawi's Minhaj in a work he seemingly 
designed and edited for practical application in life, avoiding rare and obscure 
legal questions, and presenting only the soundest positions of the school. He 
never gave formal legal opinions or accepted an official teaching position, but 
rather applied himself to worship, writing, and teaching a relatively small circle of 
students. Those who knew him described him as learned, humble, quiet, dig¬ 
nified, intelligent, polite, godfearing, and ascetic. Despite his rigorous self-discip¬ 
line in worship, he had a good sense of humor and a talent for relating amusing 
anecdotes. Devoted like his father to Sufism, he performed the hajj several times, 
and stayed for extended periods near the Kaaba. He died of the plague in the mid- 
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die of Ramadan at sixty-seven years of age in Cairo in 769/1368 (al-A'lam {y 136), 
1.200; ' Vmdat al-salik wa ‘ uddat al-nastk (y90), 7; and n). 

x77 Ahmad Quduri (m2.8) is Ahmad ibn Muhammad ibn Ahmad ibn Ja‘far 
ibn Hamdan, Abu al-Husayn al-Quduri, born m Baghdad in 362/973, He was a 
scholar in Sacred Law who became the Hanafi school’s foremost representative in 
Iraq. His most famous work is Kitab al-Quduri [Quduri’s book], which has 
remained a classic in the school for nearly a thousand years. He also authored the 
seven-volume al-Tajrid [The abstract] on differences between the Shafi'i and 
Hanafi schools, and died in Baghdad in 428/1037 (al-A'lam (yl36), 1.212). 

x78 Ahmad Zarruq (w9.3) is Ahmad ibn Ahmad ibn Muhammad ibn ‘Isa, 
Abu al-‘Abbas Zarruq al-Burnusi, born in Fez, Morocco, in 846/1442. He was a 
Sufi, Maliki scholar, and hadith specialist who studied Sacred Law in Fez, Cairo, 
and Medina, He then became dedicated to Sufism, withdrew from the world, and 
took to a wandering life. He was one of the most renowned sheikhs of the Shadhili 
tariqa and authored a number of works, well written and concise, that attest to 
their author’s illumination in the spiritual way. He died in Takrin, Libya, in 899/ 
1493 (ibid, 1.91; andn). 

x79 ‘A’isha (b3.2) is 1 A’isha hint Abu Bakr al-Siddiq ‘Abdullah ibn ‘Uthman 

(Allah be well pleased with her), the wife of the Prophet (Allah bless him and give 
him peace) and Mother of the Faithful, bom of the Quraysh nine years before the 
Hijra (a d. 613) in Mecca. She was the most knowledgeable of Muslim women in 
Sacred Law, religion, and Islamic behavior (adab), having married the Prophet 
(Allah bless him and give him peace) in the second year after the Hijra, becoming 
the dearest of his wives to him in Medina. She related 2,210 hadiths from the 
Prophet (Allah bless him and give him peace), and after his death, leading figures 
of the Companions would come and ask her for legal opinions, which she would 
supply. She died in Medina in 58/678 ( al-A'lam (yl36) t 3.240). 

x80 ‘Ala 1 al-Din ‘Abidin (o8.7(16)) is Muhammad ‘Ala’ al-Din ibn Muham¬ 
mad Amin ibn ‘Umar ibn ‘Abd al-*Aziz ‘Abidin, bom in Damascus in 1244/1828. 
The son of Imam Muhammad Amin Ibn ‘Abidin, he was a first-rank Hanafi 
scholar in his ow-n right who was appointed during his lifetime to many posts in the 
Islamic judiciary, He travelled to Istanbul and was one of the members of the 
panel of scholars who authored al-Majalla (The law-book], among the most fam¬ 
ous w-orks on Islamic governmental law produced during the Ottoman period. 
Though he originally wrote his al-Hadiyya al-'Ala'iyya [The gift of ‘Ala’] as a 
primer in Sacred Law- for schoolchildren, it has become an important Hanafi legal 
reference for subsequent scholars. Appointed as a judge in Tripoli, Lebanon, in 
1292/1875, he later returned to Damascus, where he died in 1306/1889 (ibid., 
6.270; and n). 

x81 “Ali (b3.2) is Imam 4 Ali ibn AbiTalib ibn ‘Abdal-Muttalib, Abual-Hasan 
al-Hashimi al-Qurashi (Allah be well pleased with him), the Friend (Wali) of 
Allah, Commander of the Faithful, and fourth of the Rightly Guided Caliphs, 
bom of noble lineage in Mecca twenty-three years before the Hijra (a d 6(H)) and 
raised from the age of five by the Prophet (Allah bless him and give him peace). 
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who was the son of 'Ali's paternal unde and later married his own daughter 
Fatima to him. When the Prophet (Allah bless him and give him peace)paired off 
the Meccan Emigrants and Medinan Helpers as brothers, he told 'Ali, 4< You are 
my brother/* Strong, young, and valiant, he bore the Muslims' standard into bat¬ 
tle after battle, was a renowned swordsman, and at Khaybar the Prophet (Allah 
bless him and give him peace) attested to ‘Ali's love of Allah and Allah's love of 
‘Ali. He was of the ten who were informed that they would enter paradise, and 
was the first male to accept Islam from the Prophet (Allah bless him and give him 
peace), as well as the first to pray behind him* When ‘Ali became caliph in a h. 
35 after the death of ‘Uthman, he made Kufa his capital and patiently bore up 
under the dissension and civil strife with which the Muslims were afflicted during 
his caliphate (dis: w56.3). Heroically courageous, a wise and fair judge, a speaker 
of surpassing eloquence, and a sea of spiritual wisdom, he was among the most 
learned of the Companions, and related hundreds of hadiths. His signet ring was 
engraved with the words, ‘'Allah is the King*’ (Allah al-Malik). When he was 
assassinated while at prayer by a Kharijite at Kufa in 40/661, his last words were, 
''There is no god but Allah, Muhammad is the Messenger of Allah” ( al-A'lam 
(y 136), 4.295; al-Tabaqat al-kubra (y!24), 1.20; and n), 

x82 1 Ali ibn Abi Talha (w4.5) is ‘Ali ibn Salim, a client of the Bani al- 4 Abbas 
tribe. He lived in Homs, Syria, and was of the generation who were contem¬ 
poraries with some of those who met the prophetic Companions, but it is not 
established that he himself met any of them. He was an honest hadith transmitter, 
but made occasional mistakes. He died in A H. 143 (Taqrib al-tahdhih (y16), 402), 

x83 4 Ali ibn Abi Talib (see 4 Ali, x81) 

x84 4 Ali al-Daqar (w41.3) is Muhammad 'Ali ibn ‘Abd al-Ghani al-Daqar, 
bom in Damascus in 1294/1877. He was a Shafi'i scholar known among his con¬ 
temporaries for his learning, piety, and efforts in the cause of Islam. Of a wealthy 
family, he brought about a virtual renaissance of Islamic learning in Damascus by 
founding al-Jami‘iyya al-Ghurra’, an institution _of more than eleven separate 
schools that provided food, clothing, housing, and traditional instruction to needy 
students, particularly those from outlying rural areas and the Horan Plain south 
of Damascus, who returned to their homes to teach a whole generation of Mus¬ 
lims the religion. During the French occupation he travelled the Syrian coun¬ 
tryside to towns and villages with the hadith scholar Badr al-Din al-Hasani, 
explaining to people the obligatory character of armed jihad against the colo¬ 
nialists. He was a sheikh of the Tijani tariqa who had all his students take the 
way, and many considered him a friend (wali) of Allah Most High. An ascetic in 
his private life, he spent himself, his wealth, and his life in the service of Islam, and 
died in Damascus in 1362/1943 (Tarikh 'ulama Damashq (yl), 2 . 586 - 90 ; Sheikh 
‘Abd ai-Rahman Shaghouri; and n). 

\85 'Ali Qan (w48,2) is ‘Ali ibn Sultan Muhammad, Nur al-Din al-Mulla al- 
Qan, born in Herat, Afghanistan. One of the foremost Hanafi scholars of his 
time, he lived in Mecca, and it is related that he used to earn his income by writing 
out one copy of the Holy Koran each year embellished with marginal notes con¬ 
taining commentary and canonical readings (qira’at), and selling it to live on the 
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proceeds until the following year. He authored a number of works in Han afi juris¬ 
prudence, fundamentals of Islamic faith, the sciences of hadith, Sufism, history, 
Arabic lexicology, and Koranic exegesis, though the most frequently used of his 
works may well be his litany a l-Hi zb ai-a'zam [The supreme daily dhikr ], in which 
he gathered hundreds of supplications from prophetic hadiths and divided them 
into seven parts, one to be read each day of the week—a litany that forms an integ¬ 
ral part of Muhammad al-Juzuli s celebrated manual of dhikr> Dalaii al-khayrat 
[Guides to blessings]. He died in Mecca in 1014/1606 (al-A'lam (yl36), 5.12; 
and n). 

x86 Allah (seev 1.1) 

x87 al-Amidi (b3.3) is ‘Ali ibn Muhammad ibn Salim al-Taghlibi, Abu al- 
Hasan Sayf al-Din al-Amidi, a specialist in fundamentals of Islamic law and faith 
who was born in 551/1156 in Amid (present-day Diyarbakir, Turkey). Originally 
a Hanbali, he became a Shafi'i when he came to Baghdad to study hadith, after 
which he travelled first to Damascus and then to Cairo, where he taught and 
became widely known. Some scholars there later grew envious of his reputation 
and accused him of heresy, forcing him to leave Cairo secretly and take refuge in 
Hama,Syria, from whence he proceeded to Damascus. He wrote some twenty 
works, the most famous of which is his four-volume al-lhkam fi usul al-ahkam 
[The proficiency: on fundamentals of legal rulings]. He died in 631/1233 (al-A ‘lam 
(y136), 4,332; and Tabaqai al-Shafiiyya al-kuhra (yl28), 8.306). 

x88 k Amr ibn Hazm (w!6.2) is 'Amr ibn Hazm ibn Zayd ibn Lawdhan (Allah 
be well pleased with him), a Medinan Helper and Companion of the Prophet 
( Allah bless him and give him peace). He participated in the Battle of the Confed¬ 
erates and in subsequent battles, and when the Prophet (Allah bless him and give 
him peace) appointed him governor over Najran, he wrote him a lengthy letter of 
covenant containing legislation and instruction, lie died in 53/673 (al-A'lam 
(yl 36) ,5.76). 

*89 ‘Amr ibn Shu k ayb (w)7.2) is ‘Amr ibn Shu‘ayb ibn Muhammad ibn 'Ab¬ 
dullah ibn ‘Amr ibn al- 4 As, a reliable hadith narrator (saduq) of the generation of 
whom some met the Companions. His hadiths were related by Abu Dawud, Tir- 
midhi, Nasa’i, and Ibn Majah. He died in A H. 118 (Taqribal-tahdhib (y 16), 423). 

x9(l Anas (a4,l) is Anas ibn Malik ibn Nadar al-Khazraji (Allah be well 
pleased with him), a Medinan Helper and Companion of the Prophet (Allah bless 
him and give him peace). Born ten years before the Hijra (a.D. 612) in Medina, 
he entered Islam w hile young, was the personal servant of the Prophet during the 
last ten years of his life (Allah bless him and give him peace), and related over 
2,200 hadiths. After the Prophet’s death (Allah bless him and give him peace), he 
travelled to Damascus and later settled in Basra. The Prophet (Allah bless him 
and give him peace) prayed that Allah would bless him with abundance (baraka) 
in his wealth, life, and offspring, and grant him forgiveness; and he became 
among the wealthiest of men, had over 120 children and grandchildren at the time 
of his death, an orchard that bore fruit twice a year, and he lived until he was tired 
of living any longer, dying in Basra at one hundred years of age in 93/712, the last 


1039 




www.islamicbulletin.com 


x91 


Biographical Notes 


of the Companions to die there {al-Alam (y136), 2.24-25; and al-Shifa (yl!6), 
1.47). 

x91 The Antichrist (w9.9) is Ibn Sayyad al-Masih al-Dajjal of Bani isra’il, 
according to Imam Nawawi alive at the present day among the Jews. He will come 
forth at the end of time, claim to be a deity, and work wonders, bringing forth a 
heaven, a hell, and mountains of bread, though he will be unable to enter Mecca 
or Medina. The prophet 'Isa (upon whom be peace) will slay him at his Final Com¬ 
ing {al-Shifa (yl 16); 1.663; and A). 

x92 Ashari {see Abul Hasan Ash’ari, x47) 

x93 (Imam) ‘Asqalani (see Ibn Hajar ‘Asqalani, x159) 

x94 Asuf ibn Barkhiya (w30.1(3)) was the vizier of the prophet Sulayman 
(upon whom be peace), a siddiq (great-failhed one) who was steadfastly true to 
Allah and to his fellow' men, a friend (wali) of Allah Most High to whom Allah 
vouchsafed many miracles {al-Fuiuhat al-ilahiyya (y65), 3.315). 

x95 Ayvub (u3.5) is Ayyub ibn Amwas ibn Razih ibn l Ays ibn Ishaq ibn 
Ibrahim (upon whom he peace), the prophet and messenger of Allah Most High, 
who mentions him in various places in the Holy Koran. He is best known for his 
proverbial steadfastness and patience in affliction (al-Futuhat al-ilahiyya (y65), 
2.58; and al-Shifa (yl 16). \ .293). 

x% al-'Azizi (b7.5) is "AH ibn Ahmad ibn Muhammad al-‘Azi/i al-Bu]aqi, 
bom in al- Aziziyya, Egypt, He was a scholar of Shafiri jurisprudence and hadith 
who authored various works, of which his three-volume al-Sirajal-munir shark al- 
Jami* al-saghir [The lightgiving lamp: an exegesis of “The minor compendium"], 
a commentary on a famous hadith collection by Suyuti. is perhaps the most well 
knowm. He died in Bulaq in 1070/1660 (al-A'lam {yl36), 4.258). 

x97 ‘Azra'il (u3.3) is not mentioned by name in the Koran, but referred to 
only as the Angel of Death" (Malak al-Mawt), In reality it is Allah who reclaims 
the souls of men from their bodies, but He docs so by means of the Angel of 
Death, whom He orders to take a person's soul when the time arrives. ‘Azra'il has 
helpers in this from the angels of mercy and angels of torment, depending on 
whom the deceased is, and they draw out the spirit of the deceased until it reaches 
the throat, when \Azra ii takes it himself. The whole world has been made as if il 
were the size of an open palm for him, and he takes the soul of anyone he wishes, 
from east to west, without difficulty {al-Futuhat al-ilahiyya (y65), 2.40, 3.415; 
and n). 

x98 Badr al-Din al-Hasani (el4.1) is Muhammad Badr al-Din ibn Yusuf ibn 
Badr al-Din ibn Abd al-Rahman al-Hasani, bom in Damascus in 1267/1850. The 
son of a Moroccan Maliki scholar, Badr al-Din followed the Hanafi school and 
became the hadith scholar of Damascus of his time. He memorized the Holy 
Koran, the Sahihs of Bukhari and Muslim with their texts and channels of trans¬ 
mission, and twenty thousand verses of the rhyming mnemonic texts (mutun) that 
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Islamic scholars formerly used lo commit to memory to have a framework within 
which to remember and understand the more detailed works of the Islamic sci¬ 
ences that they would read with their sheikhs* ,After this, he devoted himself to 
worship and teaching, living an ascetic life of fasting and service to the Muslim 
community. He wrote works in many fields, including hadith, tenets of Islamic 
faith, Koranic exegesis, mathematics, logic, and Arabic grammar. The attribu¬ 
tion to him of the formal legal opinion (fatwa) mentioned at e!4.1 of the present 
volume was made by Sheikh Shu'ayb Arna’ut, Sheikh *Abd al-Wakil Durubi, and 
others. He died in Damascus in 1354/1935 (al-A'Iam (yl36), 7.157-58; and n). 

x99 (Imam) Baghawi (w4.3) is al-Husayn ibn Mas'ud ibn Muhammad ibn al- 
Farra\ Abu Muhammad Muhyt al-Sunna ai-Baghawi, born in Bagha, Persia, in 
436/1044. Known to contemporaries as the Reviver of the Sunna, he was an Imam 
in Shafi'i jurisprudence, hadith. and Koranic exegesis, writing valuable works in 
each, among them his sixteen-volume Shark al-surma [The explanation of the 
sunna], w'hich proceeds through the usual chapter arangement of works on ShaiTi 
jurisprudence, discussing the hadiths and Koranic verses upon w hich the rulings 
of the school are based, and how the various other Imams have understood them. 
His commentary on the Holy Koran Lubab al-tawilfi maalam al-Tanzil [The 
quintessence of interpretation: on features of the Revelation], has also proved 
very popular among scholars and been printed in several editions. He died in 
Merv (in present-day Turkmen S.S.R.) in 510/1117 (at-A* lam (yl36), 2.259; 
and n). 

xlOO Bajuri (kl.l) is Ibrahim ibn Muhammad ibn Ahmad al-Bajuri, born in 
Bajun Kgypt, in 1198/1784. Educated at al-Azhar, he was one of the foremost 
Shaffi scholars and theologians of his time, authoring over twenty w ? orks and 
commentaries in Sacred Law, tenets of faith, Islamic estate division, scholastic 
theology, logic, and Arabic. In a h, 1263 he was appointed Sheikh of al-A'zhar, an 
office he remained in until his death in Cairo in 1288/1860 (at-A'lam (y\3G) m 1.71). 

xiOl Baqillani (see (Imam) Abu Bakr Baqillani, x32) 

xl02 Baydawi (r21.1) is 'Abdullah ibn 'Umar ibn Muhammad ibn Ali, Nasir 
al-Din al-Shirazi al-Baydawi, born in Bayda, near Shiraz, Persia. He w’asa ShatVi 
scholar, judge, and Koranic exegete whose commentary Anwar al-Tanzil wa asrar 
a! ta wH [The lights of the Revelation and secrets of interpretation! is so well 
known that whenever scholars mention 'The Judge’* (al-Qadi) in the context of 
Koranic commentary, it is Baydawi who is meant. He wrote a number of other 
scholarly works in tenets of faith, jurisprudence, and Arabic, as well as a history 
in Persian. After serving as a judge in Shiraz, he moved to Tabriz, where he died 
in 685/1286 (abA'lam (yl36), 4.110; and n), 

xl03 Bayhaqi (f8.44) is Ahmad ibn al-Husayn ibn 'All, Abu Bakr al-Bayhaqi, 
born in Khasrajand, a village around Bayhaq near Nishapur, Persia, in 384/994. 
A principle hadith master (hafiz) and Shafi'i Imam, he was raised in Bayhaq, but 
travelled to gain Sacred Knowledge to Baghdad, Kufa, Mecca, and other cities. 
Dhahabt was to say of him, “Had Bayhaqi wanted to found his own school of juris¬ 
prudence and be its mujtahid, he would have been able to, because of the vast 
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range of subjects of which he was a master* and his knowledge of scholarly differ¬ 
ences." Bayhaqi's works amount to nearly one thousand volumes, treating the 
sciences of hadith, Koranic exegesis. Sacred Law, tenets of faith, and other sub¬ 
jects. The Imam of the Two Sanctuaries Juwayni once observed. “Every Shafri 
scholar is indebted to Shafri except Bayhaqi, to whom Shafri is indebted for his 
writing so many works strengthening the school, expanding questions on which 
tho Imam had been brief, and supporting his positions." He died in Nishapur ill 
458/ 1066 ( al-A 7 'am (y 1 36), 111 6). 

*104 B.G. Martin (w9 4) is Bradford G. Martin, a professor who has taught 
and written about Sufism and Muslim Africa since 1963. The preface to his Mus¬ 
lim Brotherhoods in Nineteenth-Century Africa was written in Bloomington, 
Indiana, in 1976. I he book accurately reports the names and dates of the events 
it discusses, though its explanations of Muslim figures, their motives, and their 
place within the Islamic world arc observed through the lens of unbelief (kiifr). 
giving an inverted image of many of the realities thus beheld, and perhaps 
calling for a word here on the literature that has been termed Orientalism, or in 
the contemporary idiom, “area studies." 

1 1 is a viewpoint requiring that scholarly description of somcihing like “ Afri¬ 
can Islam" (Martin s phrase) be first and foremost objective. The premises of this 
objectivity conform closely, upon reflection, to the lived and felt experience of a 
post-religious. Western intellectual tradition in understanding religion; namely, 
that comparing human cultural systems and societies in their historical succession 
and multiplicity leads the open-minded observer to moral relativism, since no 
moral value can be discovered which on its own merits is transcultmallv valid. 
Here, human civilizations, with their cultural forms, religions, hopes, aims, 
beliefs, prophets, sacred scriptures, and deities, arc essentially plants that grow 
out of the earth, springing from their various seeds and soils, thriving for a time, 
and then withering away. The scholar's concern is only to record these elements 
and propose a plausible relation between them 

Such a point of departure, if dc rigueur for serious academic works like Mus¬ 
lim Brotherhoods, is of course non-Islamic and anti-Islamic As a fundamental 
incomprehension of Islam, it naturally distorts what it seeks to explain, yet with 
an observable disparity in the degree of distortion in any given description that 
seems to correspond roughly to how close the object of explanation is to the core 
of Islam. In dealing with central issues like Allah, the Prophet (Allah bless him 
and give him peace), the Koran, or hadith, it is at its worst: while the further it 
proceeds to the periphery, such as historical details of trade concessions, treaties, 
names of rulers, weights of coins, etc., the less distorted it becomes. In either 
case, it is plainly superior for Muslims to rely on fellow Muslims when Islamic 
sources arc available on a subject (and there arc few imaginable subjects that 
Islamic scholars have not discussed in detail and written highly interesting and 
professional works about), if only to avoid the subtle and not-so-subtlc distortions 
of non-Islamic works about Islam. One cannot help but feel that nothing bad 
w ould happen to us if wc were to abandon the trend of many contemporary Mus¬ 
lim writers of faithfully annotating our works with quotes from the founding 
fathers of Orientalism, if only because to sleep with the dogs is generally to rise 
w ith the fleas. And where Islamic works cannot be found and non-Islamic sources 
are used, we should keep in mind that their premises are those of unbelief, and 
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how this colors the whole process of scholarly inquiry. Wc find in Muslim Brother¬ 
hoods t for example, a discussion of a hypothesized alteration in the "carbon 
dioxide-oxygen balance in the brain/' resulting from communal remembrance of 
Allah (dhikr) and producing a susceptibility to visions, hallucinations, and intense 
emotional experiences that enabled African Sufi brotherhoods to "generate 
much love and devotion" between members, who could thereby be more success- 
fully directed towards collective action. When one looks at the men being 
explained, however, those who risked their lives in jihad against the enemies of 
Allah for four, twelve, fifteen, twenty-one, or thirty-five years, an explanation of 
their motivations that downplays faith in Allah and His messenger (Allah bless 
him and give him peace.) must surely need a great deal more to be convincing than 
this type of fatuous detail. Or the suggestion that a rnujahid scholar who had 
memorized the Holy Koran and the Sahih collections of Bukhari and Muslim, and 
lived and taught the strictest adherence to Islam by precept and example for a 
lifetime of seventy years ('Umar Tal, x.W) might have committed suicide after a 
defeat in battle—a report based on a single story told by a blacksmith of unknown 
veracity some twenty-six years after the event such aspects show little apprecia¬ 
tion of psychological absurdities in an Islamic context 

Though there is little doubt that B.G. Martin's work is a sincere attempt to 
understand its subject matter, and one that incidentally uses much original Afri¬ 
can source material, it should he understood by Muslims for w hat it is. an account 
of "African Islam”—of religious men, sacrifices, and motives—from a 
point of view that has been sanitized of anything religious to guard its "objectiv¬ 
ity” (Muslim Brotherhoods (yKb). preface and bibliography; Sharif ‘Abdul- 
Karmi; and n). 

xl05 Bilal (w r 29,2) is Bilal ibn Rabah, Abu ‘Abdullah al-Habashi (Allah be w r ell 
pleased with him), the muezzin of the Prophet (Allah bless him and give him 
peace) and his watchman over the Muslim common fund (bayt al-mal). A hadith 
says of him, "Bilal is the foremost oil he Ethiopians." One of the earliest converts 
to Islam, he was present at every battle with the Prophet (Allah bless him and give 
him peace), and w hen the latter died, Bilal called the Muslims to prayer for his last 
time. He lived in Medina until Muslim armies were dispatched to Syria and then 
travelled with them, dying in Damascus in 20/641 {al-Alam (yl 36), 2.73). 

xl06 Bint Harith (w30.1) is Zaynab bint al-Harith, the sister of ‘Uqba ibn al- 
Harith, who killed Khubayb ai-Ansar i (x220) (Fath al-Bart (yl7), 7.382). 

xl07 Bukhari (Introduction) is Muhammad ibn Isma il ibn Ibrahim ibn 
Mughira, Abu ‘Abdullah al-Bukhari, horn in Bukhara (in present-day Uzbek 
S.S.R.) in 194/810. Raised as an orphan, he was a Shafi'i scholar who learned Sac¬ 
red Law' in Mecca from ’Abdullah ibn Zubayr al I lumaydi. the disciple of Shaffi. 
and he became the greatest Imam in hadith that the world has ever known. He 
began his Long travels in search of hadith in a h. 210, visiting Khurasan, Iraq, 
Egypt, the Hijaz. and Syria, hearing hadiths from nearly a thousand sheikhs, 
gathering some 600,000 prophetic traditions from which he selected the approxi¬ 
mately 4.400 (not counting those repeated) that compose his Jami* al-Sahih 
[Rigorously authenticated collection]. Choosing them for their authenticity, he 
was the first scholar in Islam to compile a work on this basis, and his hook is the 
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foremost of the six great hadi 11\ collections. Ibn Khuzayma said of him, “No one 
under the sky is more knowledgeable in hadith,” and Abu 'UmarabKhaffafonce 
referred to him as the “pure, godfearing scholar whom I have never seen anyone 
comparable to, Muhammad ibn Isma'il Bukhari, twenty times greater in know¬ 
ledge of hadith than Ishaq [Rahawayh], Ahmad, or anyone else." At the end of 
his life some bigots attacked him for not agreeing with their misunderstanding of 
the uncreatedness of the Koran, and for his steadfastness in the convictions of A hi 
al-Sunna they hounded him from Bukhara to Samarkand, where he died in the vil¬ 
lage of Khanan in 2567870 (al-A'lam (yl36), 6.34; Tabaqat al-Shaftiyyaal-Kubra 
(y!28), 2.212-14; al-Targhib wa al-tarhib (y9), 1.19; N; and n). 

xl08 Burayda (wl8.3(2)) isBurayda ibn al-Husaybibn ‘Abdullah ibn al-Harith 
al-Aslami (Allah be well pleased with him), a Companion of the Prophet (Allah 
bless him and give him peace) who entered Islam before the battle of Badr and 
participated in the siege of Khaybar and conquest of Mecca. He related 167 
hadiths. He lived in Medina, later moved to Basra, and finally to Merv (in 
present-day Turkmen S.S.R), where he died in 63/683 (al-A'lam (yl36), 2.5(1; 
and n). 

xl09 Darami (h8.8) is Muhammad ibn *Abd ah Wahid ibn Muhammad ibn 
‘Umar, Abu al-Faraj al-Darami, born in Baghdad in 358/969. A gifted speaker in 
Arabic, he was a mathematician and legal scholar who did in-depth research in the 
Shafi'i school and produced a number of copious works including Jami al-jawami' 
wa muda 4 al-bada’i‘ [The compendium of compendiums and storehouse of won¬ 
ders], which details the positions of the school and evaluates the evidence for 
them, and al-htidhkar [The reminding], which contains a large number of rare 
legal questions. He died in Damascus in 449/1057 (al-A'lam (yl36). 6.254; and 
Tabaqat aUShafViyyaal-kubra (yl28), 4.182--85). 

xl 10 Daraqutni (m3.4) is Ali ibn Umar ibn Ahmad ibn Mahdi, Abu al-Hasan 
al-Daraqutni, born in Dar al-Qutn, a neighborhood in Baghdad, in 306/919. He 
was a Shafi'i scholar who was among the Imams of his time in hadith, and the first 
to record the canonical readings of the Holy Koran (qira'at) in a work. He trav¬ 
elled to Egypt, where he helped Ibn Hanzaba compose his Musnad [Ascribed 
traditions] and then returned to Baghdad. He wrote a number of works on hadith, 
the most famous of which is his Sunan [Sunnas]. He died in Baghdad in 385/995 
(al-A'lam (y 136), 4.314). 

X111 David {see next en try ) 

xll2 Dawud (u3,5) is Dawud ibn Isha (upon whom be peace), a prophet of 
Allah Most High to Bam Isra’il, He was the first to forge iron into chain mail. and 
is mentioned more than once in the Holy Koran. While still a boy, he slew the 
giant Jalut (Goliath), a deed for which King Talut (Saul) gave him his daughter in 
marriage and half his kingdom, Dawud lived with the king for forty years until the 
latters death, after w'hich he lived another seven years and then died too (al- 
Futuhat al-tlahiyya (y65), 1.204). 

xi 13 (The) Devil (see Satan, x321) 


1044 




www.islamicbulletin.com 


(Imam) Dhahabi 


xl 14 


xl 14 (Imam) Dhahabi (Introduction) is Muhammad ibn Ahmad ibn ‘tithman 
ibn Oaymaz. Abu ‘Abdullah Shams ah Din al-Dhahabi, the great Shafi'i hadith 
master (hafiz) and historian of Islam, born in Damascus in 673/1274. Of Turko¬ 
man origin, he first studied in Damascus and then travelled to Cairo and other 
cities in pursuit of Sacred Knowledge, He authored nearly a hundred works, some 
of them of considerable size, like his twenty-three volume Siyar a'lam al-nubala 
[The lives of noble figures], or his thirty-six volume iarikh al-lslam al-kabir 
[Major history of Islam], In addition to his mastery of hadith. he was also an Imam 
in canonical Koranic readings (qira’at) and textual criticism. He went blind about 
seven years before his death, and died in Damascus in 748/1348 (al-A lam (v 136), 
5.326; Kitab al-kabair (y36), 23—25; and Tabaqat al-Shafi'iyyu al-kubra (yl28), 
9.100). 

xl!5 Dhul Kifl (u3.5) is J lizqil (upon whom be peace), a prophet of Allah Most 
I ligh to Hani Isra’il. I le was the third prophet to succeed Musa (upon whom be 
peace), and commentators relate that he was nicknamed Dhul Kifl (lit. “He of the 
Guarantee”) because he gave his guarantee to the wicked of Bani Israil that he 
would ensure the appearance on a particular day of seventy prophets whom they 
wished to kill, putting up his own life in forfeit, after which he told the prophets, 
“Go, it is better that I should be killed than you.” When the time for the execution 
arrived and Dhul Kifl w ? as asked about them, he merely said he did not know 
where they had gone, after which Allah Most High saved him too (al-Siraj al- 
mumr (y72), 1.158). 

xl 16 Dhul Nun al-Misri (t 1.9) is Thawban ibn Ibrahim' Abu al-Fayd al- 
Ikhmimi al-Misri, the famous Egyptian ascetic and saint. One of the greatest of 
the early Sufis, he was of Nubian origin and had a gift for expressive aphorisms, 
of which a large number have fortunately been preserved. He was the first in 
Egypt to speak of the slates and spiritual stations of the way. The Abbasid caliph 
al-Mutawakkil charged him with heresy (z.andaqa) and had him brought to him, 
but upon hearing Dhul Nun speak he realized his innocence and released him, 
whereupon he returned to Egypt. He died in Giza in 245/859 (abA lam (y 136), 
2.102; and n). 

xl 17 Elias (see Ilyas, xl86) 
xl!8 Elisha (see abYasa‘ ? x374) 
xll9 Enoch (see Idris, xl85) 

xl20 Eve (w32 1(4)) is I lawa’, the wife of the prophet Adam (upon whom be 
peace), created from him to become the Mother of Mankind. She was named 
Haw r a’ because she was created directly from a living being (hayy), Adam, in his 
sleep without his being aw are of it or feeling any pain therefrom (al-Siraj al-munir 
(y72), 1.49). 

xl21 Ezekial (see Dhul Kifl, xll5) 

x!22 (a) al-Fakhr al-Razi (w57.2) is Muhammad ibn TJmaribn al-Hasanibn al- 
Husayn, Abu £ Abdullah Fakhr abDin al-Kaz.i, born in Rayy, Persia (just south of 
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present-day Tehran, Iran), in 544/1150. A Shafi'i scholar of genius and a mujtahid 
Imam in tenets of faith, he was among the foremost figures of his time in mastery 
of the rational and traditional Islamic sciences, and preserved the religion of Ahl 
al-Sunna from the deviations of the MuTazilites, Shiites, Anthropomorphists, 
and other aberrant sects of his era by authoring a number of brilliant works that 
came to enjoy a wide readership among his contemporaries and have remained 
popular with scholars to this day. His thirty-t wo-volumc Koranic exegesis Mafatih 
al-gkayb [The keys of the unseen] is one of the most famous of his works, though 
he also wrote on tenets of belief, heresiology, fundamentals of Islamic law' and 
faith, scholastic theology, rhetoric, geometry, and poetry in Arabic and Persian, 
in both of which he was a preacher of considerable eloquence. His efforts to purify 
Islam from the heresies of anthropomorphists reached the point that when unable 
to answer his arguments against them, they resorted to writing ugly remarks and 
insinuations on scraps of paper and attaching them to the pulpit (minbar) from 
which he gave the Friday sermon. He arrived one day and read one of these, and 
then spoke to those present in an impassioned voice, saying: '‘This piece of paper 
says that my son does such and such. If it is true, he is but a youth and I hope he 
w r ill repent. It also says that my wife docs such and such. I fit is true, she is a faith* 
less woman. And it says that my servant does such and such. Servants are wont to 
commit every wrong, except for those Allah protects. But on none of these scraps 
of paper—and may Allah be praised!—is it written that my son says Allah is a cor¬ 
poreal body, or that be likens Him to created things, or that my w r ife believes that, I 
or my servant—So which of the two groups is closei to guidance?” He travelled 
to Khawarzim and Khurasan, and finally to Heiat, Afghanistan, where he died in 
606/1210 ( al-AUam (yl36), 6.313; and Tabaqat al-Shafi iyya al-kubra (yl28), 
8,81-89). 


x!22 (b) Fath Allah Ya Sin Jazar (Document 4) was born in Nabiya in the gov- 
ernorate of Giza, Egypt, in 1930. He memorized the Holy Koran at nine years of 
age and in 1946 entered al-Azhar, where he studied at the secondary level and 
then at the College of Arabic Language, from whence he received his first degree 
in 1959, after which he pursued his studies in the language to receive a master s 
degree in 1960. In 1965 he joined al-Azhars Islamic Research Academy, which, 
according to the terms of its charter, is “the highest scholarly body for Islamic 
research” and is presided over by the Sheikh of al-Azhar. In addition to research, 
propagating Islam (da‘wa), sending delegates to Muslim countries to teach, and 
checking and certifying new books for accuracy and conformity with the tenets of 
Islam, the academy also examines all Korans published in Egypt and those sent to 
it from abroad for authorization. Sheikh Fath Allah worked in the latter capacity 
until 1971, when he was sent as al-Azhar’s delegate to Tripoli, Lebanon, to foster 
Islamic education through teaching and publishing. In 1977, he returned to the 
academy's General Department of Research as trustee, and was subsequently 
named as General Director of Research, Writing, and Translation in 1985, the 
position he currently holds. The present volume. The Reliance of the Traveller , 
was submitted to the academy for checking and authorization on 14 May 1990 and 
was certified on 11 February 1991 (n). 

x!23 Fatima (b7.6) is Fatima al-Zahra bint Muhammad (Allah be well pleased 
with her) bom to the Messenger of Allah (Allah bless him and give him peace) 
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and his wife Khadija eighteen years before the Hijra. With Maryam. the mother 
of the prophet Isa (upon whom be peace), Fatima is the purest and best of 
womcnkind. The Prophet (Allah bless him and give him peace) gave her to £ AJi 
ibn A hi Talih in marriage when she was eighteen years old. and they had four chil¬ 
dren, a I-Hasan, al-Husayn, Umm Kalthum, and Zaynab. She was the only one of 
the Prophet’s children to survive him (Allah bless him and give him peace), 
though she died after him by only six months in a h. 11, at twenty-nine years of 
age (al'A'lam (yl36). 5.132; and al-Shifu (yl 16), 1.412). 

xi24 I'urani (r40 4) is ' Abd al-Rahman ibn Muhammad ibn Ahmad ibn Furan. 
Abu al-Oasim al-I’urani, born in Merv (in present-day Turkmen S S R.) in 
388/998, He w as a Shafih scholar in applications of Islamic jurisprudence and fun- 
d amenta Is of law and faith who authored works in Sacred Law, scholarly differ¬ 
ences of opinion, tenets of faith, and heresiology. He died in Mcrv in 461/1069 ( al - 
A'lani (y 136). 3.326). 

xl25 (Sheikh al-Islam) Futuhi al-Hanbali (w25.1) is Muhammad ibn Ahmad 
ibn *Abd al- 4 Aziz, Abual-Baqa al-Futuhi al-Hanbali, also known as Ibn al-Najjar, 
born in 898/1492, He was an Egyptian Hanbali scholar, judge, and author, 'Abd 
al-Wahhab ShaTani once said of him, '4 kept his company for forty years, and 
never saw anything reprehensible in him, nor anyone who spoke better than he or 
showed more politeness to those he sat with/' He died in 972/1564 (ibid,, 6.6), 

x.126 Gabriel (ul. 1) is Jibril (upon whom be peace), the chief of the angels, who 
descended to the prophets of Allah Most High bearing the divine revelation. He 
is also the angel entrusted with visiting Allah's punishments upon men, for which 
reason Bani Isra’il have traditionally feared him. A badith relates that Umar 
once asked the Jews about Gabriel, and they said, 4; He is an enemy of ours, for 
he reveals our secrets to Muhammad and is the one entrusted with making the 
earth swallow 7 (khasf) those to whom it happens, and with inflicting every divine 
punishment/’ Qurtubi records the position of some Koranic exegetes that Ga¬ 
briel is meant by the verses, "Do you feel secure that he who is in the heavens | lit. 
“sky 7 '] will not make the earth swallow you w hile it quakes? Or do you feel secure 
that he w ho is in the heavens will not send a storm of pebbles against you, that you 
shall know how ; My warning is?” (Koran 67:16-17). Allah Most High also 
describes Gabriel as “a noble messenger endowed with power, of station with 
Him of the Throne, obeyed there and trustworthy” (Koran 81:19-21) (al-Jami* li 
ahkam al-Qur'an (y 117), 18.215; al-Shifa (y 116), 1.710; and al-Siraj al-munir 
(y72), 1.79,4.344). 

x!27 (Imam) Ghazali (a4.4) is Muhammad ibn Muhammad ibn Muhammad 
ibn Ahmad, Abu Hamid Hujjat al-Islam al-Ghazali al-Tusi, the Shafn Imam, 
Proof of Islam, and Sufi adept born in Tabiran, near Tus (just north of present- 
day Mashhad, Iran), in 450/1058. The Imam of his time, nicknamed Shall‘i 
the Second for his legal virtuousity, he was a brilliant intellectual who first studied 
jurisprudence at Tus, and then travelled the Islamic world, to Baghdad, Damas¬ 
cus, Jerusalem, Cairo, Alexandria, Mecca, and Medina, taking Sacred Know¬ 
ledge from its masters, among them the Imam of the Two Sanctuaries Juwayni, 
w ith w hom he studied until the Imam’s death, becoming at his hands a scholar in 
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Shafi L i law, logic, tenets of faith, debate, and in the rationalistic doctrines of the 
philosophical schools of his time, which he was later called upon to refute. When 
Juwayni died, Ghazali debated the Imams and scholars of Baghdad in the 
presence of the vizier Nizam al-Mulk, who was so impressed that he appointed 
him to a teaching post at the Nizamiyya Academy in Baghdad, where word of his 
brilliance spread, and scholars journeyed to hear him. 

His worldly success was something of a mixed blessing, and in mid-career, 
after considerable reflection, he was gripped by an intense fear for his soul and his 
fate in the afterlife, and he resigned from his post, travelling first to Jerusalem and 
then to Damascus to purify his heart by following the way of Sufism. In Damascus 
he lived in seclusion for some ten years, engaged in spiritual struggle and the 
remembrance of Allah, at the end of which he emerged to produce his master¬ 
piece Ihya ulum al-din [Giving life to the religious sciences], a classic among the 
books of the Muslims about internalizing godfearingness (taqwa) in one's deal¬ 
ings with Allah, illuminating the soul through obedience to Him, and the levels of 
believers' attainments therein. The work shows how deeply Ghazali personally 
realized what he wrote about, and his masterly treatment of hundreds of ques¬ 
tions dealing with the inner life that no one had previously discussed or solved is 
a performance of sustained excellence that show's its author's well-disciplined 
legal intellect and profound appreciation of human psychology. He also wrote 
nearly two hundred other works, on the theory of government, Sacred Law, refu¬ 
tations of philosophers, tenets of faith, Sufism, Koranic exegesis, scholastic theol¬ 
ogy, and bases of Islamic jurisprudence. He died in Tabiran in 505/1111 (al-A ‘lam 
(yi36), 7.22; Ikya *ulum al-din (y39), 1.330; al-Munqidh min al-dalal (y41), 
46-50; al-Shifa (yl 16)„ 2.602; N; and n). 

xl 28 {“al-Hajj ...”) (see under proper name) 

xl29 Hakim (gl .1) is Muhammad ibn‘Abdullah ibn Hamdawayh ibn Na*im a)- 
Dabi, Abu ‘Abdullah at-Hakim al-Naysaburi, born in Nishapur. Persia, in 321/ 
933. A Shafi‘i scholar, hadith master, and Imam, he journeyed far in quest of 
knowledge of prophetic traditions, travelling to ‘Iraq, to the Hijaz, and then to the 
lands beyond the Oxus, hearing hadiths from nearly two thousand sheikhs. He 
was appointed to the judiciary in Nishapur in a.h. 359, whence the nickname al- 
Makim (the Magistrate), and subsequently in Jurjan, but refused the second posi¬ 
tion. He was among the most knowledgeable scholars in distinguishing rigorously 
authenticated from poorly authenticated hadiths, and among the most prolific. 
Ibn ‘ Asakir estimates that Hakim's w'orks on hadith and other subjects amount to 
approximately fifteen hundred volumes, though he is most famous for his four- 
volume al-Mustadrak ala al-Sahihayn [The addendum to the two “Sahih'* collec¬ 
tions of Bukhari and Muslim]. He died in Nishapur in 405/1014 {al-A‘lam (yl36), 
6.227; and Tabaqat al-Shafi'iyya abkubra (y 128), 4.155). 

xl30 Hakim Tirmidhi (w9.4) is Muhammad ibn \Ali ibn al-Hasan ibn Bishr, 
Abu ‘Abdullah al-Hakim al-Tirmidhi, a muezzin and author originally from Ter- 
mez (in present-day Uzbek S.S.R.). A Sufi and Shafi‘i scholar in Sacred Law, 
hadith, and tenets of faith, he was exiled from his native Termez over a book its 
inhabitants did not agree with, and went to Balkh (present-day Wazirabad, 
Afghanistan), where he was welcomed ami honored. He w rote a number of w r orks 


1048 




www.islamicbulletin.com 


Haman x 131 


in hadith, Sacred Law. and Sufism, among which his Nawadir al-usul [Rare hadith 
sources] is perhaps the best known, \ le died in Batkh at ninety years of age r prob¬ 
ably around a.h. 320 (al-A lam (yl36), 6.272; and Tabaqatal-Shafi'iyya aUkubra 
fy 128), 2.245; and n). 

xl31 Hainan <r38.2) was the vizier of Pharaoh (Fir‘awn). Among his commis¬ 
sions was to build a tower of baked bricks so that Pharaoh, imagining Allah to be 
a corporeal entity in the sky, might climb up and look for him {al-Futuhat al- 
ilahiyya (y65), 3.349-50). 

xl32 Ham mad ibn Salaina (w40.5) is Hamm ad ibn Salama ibn Dinar. Abu 
Satama al-BasrL the mufti of Basra and a trustworthy memorizer and principle 
narrator of hadith, though his memory grew poor in his advanced years. Dhahabi 
relates that he was an Imam in the field of Arabic, and an author and scholar in 
Sacred Law who uncompromisingly opposed reprehensible innovations (bid*a). 
He died in 167/784 ( al-A'lam (yl36) T 2.272). 

\ I33 Harb Kirmani (w55.3) is Harb ibn Isma'il, Abu Muhammad al-Kirmani, 
a Hanbali scholar who studied under Imam Ahmad ibn Hanbal, Ishaq ibn 
Rahawayh, and others, Dhahabi states that his Masail [Legal questions] is among 
the most valuable works in the Hanbali school. He died in a.h. 280 at about ninety 
years of age (Siyar a'lam al-nubala (y37), 13.244-45). 

xl34 Harith al-Muhasibi (tl.8) is al-Harith ibn Asad, Abu ‘Abdullah al- 
Muhasibi. born in Basra. Notable for his abstinence and self-discipline, he was the 
teacher of most of the Sufis of Baghdad in his time, a scholar in fundamentals of 
law and faith who possessed considerable eloquence in giving sermons, Among 
his sayings is, “The finest people of this Community are those whose hereafter 
docs not prevent them from attending to their this-w'orldly concerns, nor this 
w'orld prevent from attending to their hereafter.’' He authored works on Sufism, 
asceticism, and rebuttals of the Mu‘tazilites, and died in Baghdad in 243/857 ( al- 
A'lam (y 136), 2.153). 

\135 Harun (u3.5) is Harun ibn ‘Imran ibn Qahith ibn Azir ibn Law r i ibn 
Ya'qub ibn Ishaq ibn Ibrahim (upon whom be peace), the prophet of Allah Most 
High to Bani lsra’il and brother and vizier of the prophet Musa (upon whom be 
peace). Commentators relate that he died a year before the death of Musa during 
the forty years Bani isra’il were wandering in the desert, having gone forth with 
his bTother to some caves, where he died and was buried by him (al-Futuhai al- 
ilahiyya (y65), 1,56, 3.89). 

xl36 Harut (p3.2) was one of two Angels sent to the city of Babylon to teach 
sorcery to the wicked, as a temptation and trial from Allah, who commanded the 
two to warn people not to learn it from them. Ghazali explains sorcery as “a type 
of learning deduced from the knowledge of properties of substances and arithmet¬ 
ical relations concerning the positions of stars, from which properties a form is 
taken rcsemblingthe image of the victim, and the stars are observed for a particu¬ 
lar time to come, when words of unbelief (kufr) and obscenity, violating the Sac¬ 
red Law, are pronounced, whereby the help of devils is sought, and through 
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which, by virtue of natural relations of instrumentality that Allah has disposed 
and arranged, strange states are brought about in the person ensorcelled.” 
Another position is that the two angels were sent down to teach men sorcery so 
that the difference between sorcery and inimitable prophetic miracles (mu'jiza, 
def: w30.2) might be recognized, and people not be misled by sorcerers, of whom 
many existed at that time and some claimed to be prophets (al-Futuhat al-ilahiyya 
(y65), 1.87; and al-Siraj al-munir (y72), 1.82). 

x!37 Hasanayn Muhammad Makhluf (LI0.2) is a contemporary Egyptian 
scholar, the son of the Maliki scholar Muhammad Makhluf. The former grand 
mufti of Egypt (mufti al-diyar al-Misriyya), he is a member of the Faculty of Out¬ 
standing Islamic Scholars at al-Azhar University, and a member of the founding 
council of the Islamic World league (Mafahirn yajibu an tusahiiaha (y83). 30). 

xl38 Hasan al-Basri (w26.1) is al-Hasan ibn Yasar. Abu Sa“id al-Basri, born in 
Medina in 21/642 and raised at the side of 4 Ali ibn Abi Talib( Allah be well pleased 
with him). He was the Imam of Basra and scholar of the Islamic Community of his 
time; learned, eloquent, devout, courageous, and held in such awe by contem¬ 
poraries that he could walk into the chambers of rulers and command the right 
and forbid the wrong, which he did on several occasions without fear of whoever 
might blame him. Ghazali said of him. "His speech was the closest of any to that 
of the prophets, and his guidedness the closest of any to that of the Companions/' 
He died in Basra in 110/728 (al-A'iam (yl36), 2.226). 

xl39 Hasan Saqqaf <w28,1) is Hasan ibn Ali ibn Hashim ibn Ahmad, Abu 
Hashim a)-Saqqaf al-Husayni, a contemporary Shafiri scholar who lives in 
Amman, Jordan. His sheikhs include Hashim Majdhub of Damascus in Shafi'i 
jurisprudence, Muti* Hammami in estate division, and Muhammad Hulayyil of 
Amman in Arabic grammar, and he has been given written authorizations in the 
Shadhili tariqa and hadith from Sheikh ‘Abdullah Ghimari of Tangiers. He 
teaches a circle of students in Amman and has published over forty-five books and 
treatises on tenets of faith, jurisprudence, and hercsiology (n). 

xl40 Hashim al-Khatib(w41.3) is Muhammad Hashim ibn Rashid ibn Muham¬ 
mad ibn ‘Abdullah al-Khatib, born in Damascus in 1304/1890. He was a Shafi'i 
scholar, public speaker, and teacher who studied under nearly twenty-eight of the 
foremost sheikhs of his time in Damascus and received WTitten authorizations 
from each of them to teach the subjects he read with them. He knew the Holy 
Koran by heart and was a master of its recitation and exegesis. Of the Qadiri 
tariqa, he was one of the scholars w'ho travelled the Syrian countryside during the 
French occupation and urged the Muslims to rise in jihad against it. He taught in 
the Umayyad Mosque, the Sulaymaniyya Takiya, and at the Qalbaqjiyya 
Mosque, where he devoted the latter pan of his life to teaching students. He 
authored a number of treatises and pamphlets on contemporary religious issues, 
and died in Damascus in 1378/1958 (Tarikh ulama‘ Dimashq (yl), 2.710—14). 

x 141 Hatibtbn Abi Baltaa (p74.1) is Hatib ibn Abi Balta'a al-Lakhami (Allah 
be well pleased whth him), born thirty-five years before the Hijra (a.d 586), a 
Companion of the Prophet (Allah bless him and give him peace) w r ho was present 


1050 




www.islamicbulletin.com 


Haytami x!42 


at every battle with him. Among the greatest archers of the Companions, an out¬ 
standing horseman of the Ouraysh, and a poet from the pre-Islamic period of 
ignorance, he had extensive trade dealings, and the Prophet (Allah bless him and 
give him peace) selected him as his envoy to the Muqawqisof Alexandria. He died 
in 30/650 in Medina (al-A‘lam (yl36), 2.159). 

xl42 Haytanu (Imam, Sheikh al-Islam) I bn Hajar Haytami, xl60) 

xl43 Haythami (w40.4) is ‘AM ibn Abu Bakr ibn Sulayman, Abu al-Hasan Nur 
al-Din al-Haythami, born in Cairo in 735/1335. He was a Shafi i scholar, hadith 
master (hafiz), and Imam who compiled many hadith collections, among the most 
famous of which is his ten-volume Majma ' al-zawaid wa manba‘ al-fawaid [Com¬ 
pendium of hadiths not mentioned in the six main collections, and wcllspring of 
information], w hich has become a virtual necessity for modern students of hadith. 
He is sometimes confused with Ibn Hajar Haytami, whom he is unrelated to. He 
died in 807/1405 (al-A'lam (yl36), 4.266; and Sheikh Shu'ayb Arna'ut). 

xl44 Hilal ibn al-'Ala’ (p35.3)isHilalibn al-‘Ala ? ibn Hilal ibn ‘Umar ibn Hilal, 
Abu ‘Umar al-Bahili. A hadith master (hafiz) and Imam who was a reliable 
(saduq) transmitter, he died in a.h. 280 or 281 (,S7>w a'lam al-nubula (y37), 
13.309-10). 

xl45 Hind (r2.19) is Hind bint ‘Utba ibn Rabi a ibn ‘Abd al-Shams ibn 'Abd 
Manaf (Allah be well pleased with her), the mother of the caliph Mu‘awiva and 
wife of Abu Sufyan, the Companion of the Prophet (Allah bless him and give him 
peace). She was an eloquent and courageous woman of the Quraysh who was 
noted for her outstanding poetry. At first a bitter foe of Islam and the Muslims, 
she entered Islam after the conquest of Mecca and made good her Islam. She had 
extensive trade dealings in the caliphate of Umar, was present at the battle of 
Yarmouk, and with her poetry inspired and encouraged the Muslim forces in their 
jihad against the unbelievers on the Syrian campaign. She died in 14/635 (al-Alam 
(yl36), 8.98). 

xl46 Hud (u3.5) is Hud ibn Abdullah ibn Rabah ibn al-Khulud ibn ‘Ad (upon 
whom be peace), the Arabian prophet of Allah Most High to the people of Ad. 
in the northern part of what is now the Hadramawt region of South Yemen. They 
were idol worshippers and Hud called them to worship the one God, but they 
cried lies to him and were destroyed for their unbelief (al-A lam (y136), 8.11)1; 
and Koran 26:123-40). 

x l47 Husayn ibn Mansur al-Hallaj (w9.11) is al-Husayn ibn Mansur, Abu al- 
Mughith al-Hallaj. originally from Bay da, Persia, but raised in Wasit, Iraq. He 
kept the company of Junayd, Abu al-Husayn al-Nuri, ‘Ami al-Makki, and others 
of the Sufis. Sulami records that most of the sheikhs of his own time rejected al- 
Hallaj and denied that he had any standing in the Sufi way , though others praised 
him, among them Muhammad ibn Khafif (x166), who called him “a godly schol¬ 
ar.’’ Allah knows best as to his spiritual state, but he was executed in Baghdad in 
309/922 for saving l Ana al-Haqq'' ("1 am the Truth,” i.e God), and among the 
evidence that he wronged himself was that his former sheikh, Junayd, was among 
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those who gave the verdict that he should die (Tabaqat al-Sufiyya (yl29), 307-8; 
and n). 

x!48 Huy ay (w27.1) is Huy ay ibn Akhtab, one of the chiefs of the Med i nan 
Jewish tribe of Bani Nadir, l luyay participated in their plan to invite the Prophet 
(Allah bless him and give him peace) to a meal to kill him, but Gabriel warned him 
of it and he got up and left, after which he sent a messenger telling them that they 
had vitiated their solemn covenant and would have to leave Medina. The tribe 
resettled in Khayhar, from whence they endeavored to recoup their losses by 
sending a delegation of their leaders, among them Huyay, to Mecca to enter into 
a pact with Abu Sufyan. Safwan ibn Umayya, and other leaders of the Quraysh 
to extirpate the Muslims. The pact culminated in the Battle of the Confederates, 
after which lluyay was captured and executed with the Medinan Jewish tribe of 
Bani Quray/a, whom he had also persuaded to violate their covenant with the 
Muslims by joining the hostilities against them (Muhammad (y75), 203, 215, and 
268). 

xl49 Ibn ‘Abbas (b3.2) is‘Abdullah ibn k Abbasibn ‘Abd al-Muttalib (Allah be 
w'ell pleased with him), born three years before the Hijra (a.D. 619)in Mecca. He 
was the cousin and Companion of the Prophet (Allah bless him and give him 
peace) and kept his company during his lifetime, relating some 1,660 hadiths from 
him. Among the most knowledgeable of the Companions, much Koranic exegesis 
is also related from him, and the caliph ‘Umar used to call for Ibn c Abbas when 
he could not reach a conclusion on a particular legal question, telling him, “This 
and the likes of it are w r hat you are for,’’ and he would adopt Jbn ‘ Abbas's judge¬ 
ment on the matter without consulting anyone else. His memory was phenom¬ 
enal, and when the poet Ibn Abi Rabi* delivered an eighty- stanza ode in his pres¬ 
ence, Ibn ‘Abbas could recite it by heart upon hearing it the once. The scholar 
of the Muslims of his time, he w r as visited by many people seeking knowledge of 
the law'ful and unlawful, poetry, Arabic, and geneology. He went blind in his later 
years and resided at Ta‘if, where he died in 68/687 (aUA'lam (yl36), 4.95). 

xl5() Ibn l Abdal-Barr(w40.5) is Yusuf ibn‘ Abdullah ibn Muhammad ibn ‘Abd 
al-Barr, bom in Cordova (in present-day Spain) in 368/978, A major hadith mas¬ 
ter (hafiz), Maliki scholar, and author, he was nicknamed the Hadith Master of 
the West, and was known for his travels throughout Andalusia in pursuit of 
hadith. He was appointed to the judiciary more than once, and authored works in 
hadith, Sacred Law, biographies of famous Muslims, canonical Koranic readings 
(qira’at), geneology, and history. He died in Shauba in 463/1071 (al-A'lam 
(y 136), 8.240). 

x!51 Ibn 4 Abd al-Salam (see (Imam) Tzz ibn ‘Abd al-Salam, xl99) 

xT52 Ibn Abi Khaythama (w40.5) is Ahmad ibn Zuhayr Abi Khaythama ibn 
Harh ibn Shidad, Abu Bakr al-Nasa'i, bom in Baghdad in 185/801. A historian, 
hadith master (hafiz), and the Imam of his ow r n now-extinct school of jurispru¬ 
dence, he authored a fifty-volume history entitled al-Tarikh al-kabir [The major 
history], of which Daraqutni said, “I know of no w'ork richer in notes (fawaad) 
than his history/’ but of which only fragments remain. He died in Baghdad in 
279/892 (al-A'iam (y]36), 1.128). 
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xl53 I bn ‘Ajiba (s4,5) is Ahmad ibn Muhammad ibn al-Mahdi ibn * Ajiba al- 
Hasani, bom in Morocco in 1160/1747. He was a Mali ki scholar. Sufi, and Koranic 
exegete who authored works in Arabic grammar, Sufism, Maliki biographies, and 
history, as well as a mystical Koranic exegesis called al-Bahr ai-madid fi tafsir al- 
Qur'an al-Majid [The far-si retching sea: an exegesis of the Noble Koran] in four 
volumes. He took the Shadhili tariqa from the Moroccan master al-‘ Arabi al-Dar- 
qawi by way of his deputy, Muhammad Buzaydi (not the Muhammad Buzidi who 
was the sheikh of Ahmad ab‘Alawi), and Darqawi addresses him in various places 
of his at-Rasa’ll al-Darqawiyya [The Darqawi letters]. He is said to have written 
some seventeen commentaries on the Hikam [Aphorisms] of Ibn ‘Ata’ Iliah. of 
which his Iqaz al-himam fi shark al-Hikam [The awakening of spiritual powers: a 
commentary on “The aphorisms”] is the most widely known. He died in ‘Anjara, 
Morocco, in 1224/1809 (ibid., 1.245; Sheikh ‘Abdullah Muhammad Ghimari; 
and n). 

xl54 Ibn ‘Ami (w27.1) (see ‘Abdullah ibn ‘Amr, x20) 

xl55 Ibn v Ata' (w9.11) is Ahmad ibn Muhammad ibn Sahl ibn ‘Ata\ Abu al- 
‘ Abbas al-Adami, of Baghdad. A Sufi ascetic and devotee, it is related that for a 
space of years he would recite the whole Koran daily, but later spent more than 
twenty years finishing it but once, for his pondering its meanings. He died in 
Baghdad in A.h. 309 (Siyar a*lam al-nubata’ (y37), L4.255-56). 

x 156 Ibn Ata’ 111 ah (t2.1) is Ahmad ibn Muhammad ibn ‘Abd al-Kanm. Abu 
al-Fadl Taj al-Din Ibn ‘Ata* lllah aMskandari, Sufi Imam and author of al-Hikam 
al-‘Ata'iyya [The aphorisms of *Ata’], one of the greatest works of the Shadhili 
tariqa, in which he was the second successor to Imam Abul Hasan al-Shadhili him¬ 
self. Originally from Alexandria, he moved to Cairo, where he attracted a large 
following and gave public lectures that were well attended. He was a scholar in 
Arabic grammar, hadith, Koranic exegesis, fundamentals of law and faith, and 
jurisprudence; and Dhahabi notes that when he spoke at al-A 2 har Mosque, he 
would combine the words of the Sufis with hadiths, stories of the early Muslims, 
and scholarly topics. Among the words he conveyed from the founder of his order 
were, “This path is not monasticism, eating barley and bran, or the garrulousness 
of affectation, but rather perseverence in the divine commands and certainty in 
the divine guidance.*' He was also the sheikh of the Shaft 1 Imam Taqi al-Din 
Subki, whose son Taj al-Din feels that Ibn ‘Ata’ lllah was more probably a Shafi'i 
than a Maliki, as others have held. But his true legacy lies in the path he served 
and the disciples he left to further it, their hearts opened to the knowledge of 
Allah Most High through his instruction in the mystic way, which his Hikam and 
other works amply attest to his profound mastery of. He died in Cairo in 709/1309 
(al-A‘lam (yl36), 1.221-22; al-Durar al-kamina (yl3), 1.273-74; Tabaqat at- 
Shaft* iyya al-kubra (y 128), 9.23; and n). 

xl57 Ibn Daqiq al-‘Eid (p75.27) is Muhammad ibn ‘Ali ibn Wahb ibn Muti\ 
Abu al-Fath Taqi al-Din al-Qushavri, born in Yanbu* on the Hijazsideof the Red 
Sea, and known, like his father and grandfather, as Ibn Daqiq aPFid. He w f as a 
Shafi i mujtahid Imam who was educated in Damascus, Alexandria, and in Cairo, 
w r here he was appointed to the judiciary in a.h. 695. One of Islam’s great scholars 
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in fundamentals of law and belief, he authored al-llmam bi ahadith al-ahkam [An 
outline of the hadiths for the rulings of Sacred Law] and other works in law, prin¬ 
ciples of jurisprudence, hadith, tenets of faith, and poetry, and died in Cairo in 
702/1302 {al-A‘lam (y 136), 6.283; and Tabaqat al-ShafViyya al-kubra (yl28), 
9.207). 

x!58 Ibn Hajar fml .4) (see(Imam, Sheikh al-Islam) Ibn Hajar Haytami, x160) 

xl59 Ibn Hajar ‘Asqalani (w29.2(l)) is Ahmad ihn 'Ali ibn Muhammad al- 
Kinani, Abu al-Fadl Shihab al-Din Ibn Hajar al-Asqalani, born in Cairo in 773/ 
1372, A Shafi l i Imam and hadith master (hafiz), he reached the level of Comman¬ 
der of the Faithful in Hadith, the only rank above that of hadith master (hafiz). 
He first learned literature and poetry, but then devoted his considerable talents 
to hadith, which he studied under the renowned African master al-Zaylaft and 
others in Cairo, Yemen, and the Hijaz. His works were popular in his own lifetime 
and were hand-copied by the greatest scholars of the era and given by kings to one 
another as gifts. Known as Sheikh al-Islam, scholars travelled to take knowledge 
from him. and he was appointed to the judiciary in Egypt several times. He 
authored a number of works on hadith, history, biography, Koranic exegesis, 
poetry, and Shaft i jurisprudence, among the most famous of them his fourteen- 
volume bath al-Bari bi shark Sahih a!-Bukhari (The victory of the Creator: a 
commentary on the “Sahih” of Bukhari] which few serious students of Islamic 
knowledge can do without. He died in Cairo in 852/1449 (abA'la/n (y 136), 1.175; 
Sheikh Shu'ayb Arna’ut: Sheikh Hasan Saqqaf; and A). 

xI60 (Imam, Sheikh al-Islam) Ibn Hajar Haytami (o25.0) is Ahmad ibn 
Muhammad ihn Ah ibn hajar, Abu al“Abbas Shihab al-Din al-Haytami al- 
Makki, born in 909/1504 in Abu Hay tarn, western Egypt. He was the ShatVi Imam 
of his time, a brilliant scholar of in-depth applications of Sacred Law, and with 
Imam Ahmad al-Ramli, represents the foremost resource for legal opinion 
(fatwa) for the entire late Shafi 4 i school. He was educated at al-Azhar. but later 
moved to Mecca, w f here he authored major works in Shafili jurisprudence, hadith, 
tenets of faith, education, hadith commentary, and formal legal opinion* His most 
famous works include Tuhfa al-muhtaj bi shark al-Minhaj\TY\t gift of him in need: 
an explanation of “The road”], a commentary on Nawawi's Minhajabtalibin [The 
seekers* road] whose ten volumes represent a high point in Shaft'i scholarship; the 
lour-volume abbaiawa al-kuhra al-fiqhiyya [The major collection of legal opin¬ 
ions]; and al-Zawajir an iqtiraf al-kaba ir [Deterrents from committing enor¬ 
mities], which with its detailed presentation of Koran and hadith evidence and 
masterful legal inferences, remains unique among Muslim works dealing with 
godfearingness (taqwa) and is even recognized by Hanafi scholars like Ibn ‘Abi¬ 
din as a source of authoritative legal texts (nusus) valid in their own school. After 
a lifetime of outstanding scholarship, the Imam died and was buried in Mecca in 
974/1567 {abA'lam (yl36), 1.234; A; and n). 

xl61 Ibn Hazm (b3,2) is "Ali ibn Ahmad ibn Sa 4 id, Abu Muhammad ibn Haztn 
al-Zahiri, born in Cordova (in present-day Spain) in 384/994. A gifted author, 
minister in government, poet, and the scholar of Andalusia in his era, he followed 
Imam Dawmd al-Zahiri (“the literalist”), a student of Imam Shaft‘i who accepted 
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only the Koran, hadith, and scholarly consensus (ijma‘) as sources of evidence in 
Sacred Law, denying the validity of analogical reasoning (qiyas). As nothing 
remains of Dawud’s writings, Ibn Hazm, with the Sufi Muhyiddin ibti aLArabi, 
remains virtually the only written, representative of the Zahiri school. 

Though he authored works on heresiology, poetry, logic, history, biography, 
grammar, and fundamentals of Islamic Law, Jbn Hazm is perhaps most famous 
for an eJ even-volume work in his own school of jurisprudence entitled ai-MuhaUa 
|The embellished], whose good aspects are somewhat alloyed w ? ith bitter attacks 
on other Imams of jurisprudence, misrepresentations of their lines of evidence, 
and abuse of any who would disagree w ith his own methodological premises, none 
of which have traditionally been the hallmarks of Islamic scholars. Were one to 
eliminate these features from it, as Ibn al-*Arabi did in an unfortunately lost 
work, much would remain that would be valuable. Ibn Hajar ‘Asqalani praises 
Ibn Hazm's accuracy in relating hadiths, and because of his extremism in restrict¬ 
ing the validity of scholarly consensus (ijma v ) to the prophetic Companions exclu¬ 
sively, when he does report consensus on an issue, it carries particular weight. His 
acrimonious way of making a case against opponents has endeared him to some 
contemporary Muslim students, but few of the great scholars of Islam have 
accepted many of his premises or conclusions, not only because of his unfair 
attacks and misrepresentations, but also because of the inflexibility of the Zahiri 
school’s method, whose inability to use analogy makes it something of a dinosaur 
in dealing with a changing world. The scholars of his time agreed that Ibn Hazm 
was misguided, warned their rulers against the strife he was causing, and the com¬ 
mon people from approaching him* and he was exiled and fled to Labia in the 
Andalusian countryside, where he died in 456/1064 (ahA'lam (vl36) y 4.254; N; 
and n). 

xl62 Ibn Hibban (gLl) is Muhammad ibn Hibban ibn Ahmad ibn Hibban ibn 
Mu'adh ibn Ma l bad, Abu Hatim al-Tamimi al-Busti, born in Bust (in present-day 
Afghanistan). A Shafii Imam and hadith master (hafiz), he was an extremely pro¬ 
lific author whom Yaqut once said “produced works in the sciences of hadith that 
no one else could have written/' In his search for knowledge of hadith, he trav¬ 
elled to Khurasan, Syria, Egypt, Iraq, the Arabian Peninsula, and Nishapur, 
before returning to his native city, after which he served as a judge for a period in 
Samarkand. He authored al-Anwa wa al-taqasim [Types and categories], also 
known as al-Musnad al-sahih [Authenticated ascribed traditions] and other vol¬ 
uminous works in hadith, encyclopedioiogy, biography, and history, and died in 
Bust in 354/965 (a!-A* lam (yl36), 6.78; and Tabaqatal-Shafi'iyyaal-kubra (yl28), 
3.131). 

xl63 Ibn Jawzi (see ' Abd al-Rah man ibn Jawzi, xl2) 

xl64 (Imam) Ibn Juzayy (w57,2) is Muhammad ibn Ahmad ibn Muhammad 
ibn Abdullah, Abu ai-Qasim Ibn Juzayy al-Kalbi of Granada (in present-day 
Spain), born in 693/1294. He was a Maliki scholar and Imam in Koranic exegesis 
and Arabic lexicology who also did research in fundamentals of Sacred Law and 
hadith. His Koranic commentary al-Tashii ii ‘ulum al-Tanzil [The facilitation of 
the sciences of the Revelation] enjoys a prodigious reputation and is widely 
quoted. He died in 741/1340 (al-A'lam (y!36), 5.325; and n). 
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xl65 Ibn Kathir (Introduction) is Isma il ibn ‘Umar ibn Kathir ibn Daww ibn 
Dara“, Abu al-Fida' l Imad al-Din, born in 701/1302 in a village outside of Damas¬ 
cus, where he moved with his brother at the age of five. He later travelled in pur* 
suit of Sacred Knowledge, becoming a principle Shafi'i scholar, hadith master 
(hafi/.). and historian who authored works in each of these fields, though he is 
perhaps best known for his four-volume Tafsir al-Qur'an al-‘Azim [Commentary 
on the Mighty Koran], which reflects its author's magisterial command of the sci¬ 
ences of hadith. He died in Damascus in 774/1373 {al-A'lam (y!36), i.320), 

\166 Ibn Khafif {w9.11) is Muhammad ibn Khafifibn Isfikshar, Abu ‘Abdullah 
akShirazi, born in 276/890. The son of a prince, he later turned to asceticism, wan¬ 
dered much, and became a Sufi of whom Sulami said, ik He is today the Sheikh of 
Sheikhs.... No Sufi remains who is more advanced than he. He kept the company 
of Ruwaym ibn Ahmad and Ibn ‘Ata\ met al-Hallaj, and is among the most know- 
ledgeable sheikhs in outward learning, strictly adhering to the Koran and sunna, 
a Shafi‘i scholar,” He lived in Shiraz, Persia, where he died at ninety-five years of 
age in 371/982 {ibid.. 6.114; and Siyar a c lan\ al-nubala {y37), 16.342^17). 

xl67 Ibn Khaldun (b3.l) is L Abd ai-Rahman ibn Muhammad ibn Muhammad. 
Abu Zayd Ibn Khaldun, born in Tunis in 732/1332. He was a philosopher and his¬ 
torian who grew' up in Tunis and travelled to Tlemcen, Fez, Granada, and 
Andalusia, where he was appointed to various governmental positions, which he 
lost through the vicissitudes of the day and eventually returned to Tunis. He then 
set out for Egypi, where the sultan aFZahir welcomed and honored him, appoint¬ 
ing him to the Maliki judgeship, a position from which he u ? as dismissed for pre¬ 
ferring his native Tunisian dress during the hours of work over the customary 
judicial robes, but to which he was later reinstated. He is most famous for his 
seven-volume al-'Ibor wa diwan al-mubtadi' wa abkhabarfi tarikh al-arah wa ab 
'ajarn wa al-barbar [The reflections and record of subject and predicate: a history 
of the Arabs, Persians, and Berbers|, whose al-Muqaddima [The prolegomenon] 
is considered the world’s first work on social theory. He died in Cairo in 808/1406 
(al-A'lam (136), 3.330). 

x!68 Ibn Khuzayma (w40.>) is Muhammad ibn Ishaq ibn Khuzayma, Abu 
Bakr akSulami, born in Nishapur, Persia, in 223/838. He was a Shafii scholar and 
mujiahid , the Imam of Nishapur in his time, a hadith specialist who travelled for 
Sacred Knowledge to Iraq, Syria, the Arabian Peninsula, and Egypt. He 
authored more than 140 works, among them his main contribution to the science 
of hadith, Mukhtasar al-Mukhiasar [The abridgement of 4 ‘The abridgment”], also 
known as his Sahih. He died in Nishapur in 311/924 (ibid., 6.29; and Tabaqai al- 
Shafi'iyya abkubra (^y 128), 3.109). 

x 169 Ibn Ma in (w48.2) is Yahya ibn Ma l in ibn “Awn ibn Ztyad. Abu Zakariyya 
al-Baghdadi, born in Niqya, a village near al-Anbar, Iraq, in 157/775. Among the 
greatest Imams of hadith and in knowledge of its narrators, Imam Ahmad 
referred to him as “the most knowledgeable of us in transmitters of hadith,” and 
Dhahabi called him the "Master of Hadith Masters/* His father left him a large 
fortune which he spent in learning and gathering hadiths. He once said, "I have 
written a million hadiths with my hand,” He lived in Baghdad, authored a number 
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of valuable works on the sciences of hadith, and died while on hajj in 233/848 (al- 
A'lam (yl36), 8.172-73). 

xl?0 Jbn Majah (Introduction) is Muhammad ibn Yazid al-Rub’i. Abu Abdul¬ 
lah Ibn Majah al-Oazwini, of Oazvin, Persia, born in 209/824. He was a hadith 
master (hafiz), Imam, and Koranic excgetc whose travels in pursuit of knowledge 
of hadith led him to Basra, Baghdad, Syria, Cairo, the Hijaz. and Rayy, and en¬ 
abled him to author his Sunan | Sunn as], one of the six principle collections of 
Sunni Islam. He died in 273/887 (ibid., 7.144: and al-Targhib wa al-tarhib (y9). 
1 . 21 ). 


x 171 Ibn Mas'ud (b3.2) is ‘Abdullah ibn Mas‘ud ibn Ghafil ibn Habib, Abu 
'Abd al-Rahman al-Hadhali (Allah be well pleased w'ith him), of Mecca. One of 
the greatest of the Companions in virtue, intelligence, and in closeness to the 
Prophet (Allah bless him and give him peace), he was among the earliest converts 
to Islam, the first to recite the Holy Koran aloud in Mecca, and a trusted servant 
of the Prophet (Allah bless him and give him peace) who kept his secrets, carried 
his sandals, and accompanied him while travelling or at home. ‘Umar once re¬ 
ferred to him as "a vessel replete with knowledge.” He made both the emigration 
to Ethiopia and to Medina, was present at the battle of Badr and all the others, 
and was put in charge of the Muslim common fund (bayt al-nial) at Kufa after the 
Prophet’s death (Allah bless him and give him peace), though he returned to 
Medina during the caliphate of ‘Uthman. He loved perfume and when he left 
home, people could tell where he had passed by the beautiful scent. Among the 
great scholars of the Companions, he related 848 hadiths, and died in Medina in 
32/653 at about sixty years of age { al-A‘lam (y136), 4.137; and ai-Shija (yl 16). 
1.214). 

xl72 Ibn al-Mubarak (wl8.2) is ‘Abdullah ibn al-Mubarak ibn Wadih, Abu 
*Abd ah Rahman al-Hanzali al-Tamimi, originally of Merv (in present*day 
Turkmen S .S.R), born in 118/736. He was a hadith master (hafiz) and scholar of 
Sacred Law r and Arabic who spent nearly his whole life travelling, whether for 
hajj, jihad, or trade, and he joined in his person between learning, generosity, and 
courage. The first author in Islam to produce a work on jihad, he died in Hit. Iraq, 
after a battle with the Byzantines in 181/797 (al-A'lam (yl36), 4,115). 

xl73 Ibn Naqib (see Ahmad ibn Naqib al-Misru x76) 

xl74 Ibn al-Qayyim (w 18.7) is Muhammad ibn Abu Bakr ibn Ayyub ibn Sa‘d, 
Abu 'Abdullah al-Zural Ibn Qayyim al-Jawziyya, born in Damascus in 691/1292. 
He was a Hanbali hadith scholar and author who wrote a number of works, among 
them Tad a\-ma l ad [The provision for the returnJ in hadith, and I’lam af- 
mawaqqi'tn [ The instruction of those who sign formal legal opinions] in funda¬ 
mentals of Islamic law. His most significant contribution however, was his editing 
and preparing for publication the writings of Ibn Taymiya, whose devoted pupil 
he was. He went to prison with his sheikh in the citadel of Damascus and suffered 
with him until Ibn Taymiya’s death in 728/1328, when he was released. He there¬ 
after worked to spread and popularize the master's ideas, as dedicated to him 
after his death as he had been in life, supporting him in what w r as right and what 
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was wrong. A specimen of the latter is Ibn al-Qayy im’s al-Qasida al-nuniyya\Qte 
rhyming in the letter n\, a lengthy poem on tenets of faith that is filled with corrupt 
suggestions about the attributes of God, which Imam Taqi a 1-Din Subki analyses 
in detail in his al-Sayf al-saqil [The burnished sword], giving the verdict that the 
poem's anthropomorphisms of the Divinity are beyond the pale of Islam. The 
poem could not be openly circulated in Ibn al-Qayyim’s lifetime but only secretly, 
and it seems that he never abandoned it, fot the Hanbali historian and biographer 
Ibn Rajah heard it from its author in the year of his death. 

A second unfortunate peculiarity the poem shares with some of Ibn al- 
Oayyim's other works on Islamic faith is that it presents the reader with a false 
dilemma, namely that one must either believe that Allah has eyes, hands, a 
descending motion, and so forth, in a literal (haqiqi) sense, or else one has nul¬ 
lified (attala) or negated (nafa) these attributes. And this is erroneous, for the lit¬ 
eral is that which corresponds to an expression's primary lexical sense as ordinar¬ 
ily used in a language by the people who speak it, while the above words are 
dearly intended otherwise, in accordance with the Koranic verse, ‘'There is 
nothing whatsoever like unto Him” (Koran 42:11), for if the above were intended 
literally > there w ould be innumerable things like unto Him in such respects as hav¬ 
ing eyes, hands, motion, and so forth, in the literal meaning of these terms. l*he 
would-be dilemma is also far from the practice of the early Muslims, who used 
only to accept such Koranic verses and hadiths as they have come, consigning the 
knowledge of what is meant by them—while affirming Allah's absolute transcen¬ 
dence above any resemblance to created things—to Allah Most High alone, with¬ 
out trying to determinately specify how they are meant (bi la kayf), let alone 
suggesting people understand them Literally (haqiqatan) as Ibn al-Qayyim tried 
to do. 

While granting that his other scholarly achievements are not necessarily com¬ 
promised by his extreme aberrances in tenets of faith, it should not be forgotten 
that depicting the latter as a “reform” or “return to early Islam” represents a 
blameworthy innovation on his part that appeared more than seven centuries 
after the time of the Prophet (Allah bless him and give him peace) and his Com¬ 
panions. A particularly unsavory aspect of it is that in his attempts to vindicate the 
doctrine, Ibn al-Qayyim casts aspersions upon the Islam of anyone who does not 
subscribe to it, at their forefront the AslVari school, whom his books castigate as 
“Jahmiyya” or “Mu‘atti!a,” implying, by equating them with the most extreme 
factions of the Mu tazilites. that they deny any significance to the divine attri¬ 
butes, a misrepresentation that has seen a lamentable recrudescence in parts of 
the Muslim world today. Whether such views are called “fundamentalism' 1 or 
some other name, the scholars of the Muslims remember history, and that it was 
Abu Hanifa who first observed, “Two depraved opinions have reached us from 
the East, those of Jahm, the nullifier of the divine attributes [dis: x202], and those 
of Muqatif [n: ibn Sulayman al-Balkhi. d. ca. a h. 150], the likener of Allah to His 
creation.” To make of these two an either-or for Muslims, or depict the latter as 
“sunna” when it has been counted among heresies and rejected by the Muslim 
Community for the first seven centuries of Islam that preceded Ibn al-Qayyim and 
his mentor Ibn Taymiva, is to say the least difficult to accept, and it would seem 
fitter to simply acknowledge that Ibn al-Qayyim was a talented author in funda¬ 
mentals of law, hadith. and other fields * but unfortunately enamored with his 
teacher to the extent of following him in innovations (bid 4 a) in tenets of faith and 
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misrepresenting the positions of those who opposed them. He died in Damascus 
in 751/1350 {al-A'lam (y 136), 6.56; at-Sayf al-saqil (y70), 2-192; Shark al-Qasida 
al-nuniyya (y45), 1.268-88; Siyara'lam al-nubala (y37), 7.202; and n). 

xl75 ibn Qudama (wl8.2) is ‘Abdullah ibn Muhammad ibn Qudama, Abu 
Muhammad Muwaffaq al-Din al-Jamaiii al-Maqdisi, born in Jama'i), Palestine, 
in 541/1146. A Hanbali scholar and Imam, he was educated in Damascus, and was 
the author of the nine-volume al-Mughni [The enricher] in Hanbali jurisprudence 
as well as other works in fundamentals of Sacred Law, tenets of faith, geneology, 
biography, and Koranic exegesis. He travelled to Baghdad in a H. 561 and lived 
there four years before returning to Damascus, where he died in 620/1223. Both 
he and the subject of the next entry were called Ibn Qudama al-Maqdisi, as were 
others, all from a single family that was blessed with Hanbali scholars (al-A'lam 
(y136), 4.67; and n). 

xl76 Ibn Qudama al-Maqdisi (q(),l) is Ahmad ibn ‘Abd al-Rahman ibn 
Muhammad ibn Ahmad ibn Muhammad ibn Qudama al-Maqdisi, bom in Damas¬ 
cus in 651/1253. He studied hadith and Hanbali jurisprudence with hisfathcr, who 
was head of the judiciary (qadi al-qudah), and when he was himself appointed as 
a judge before thirty years of agc T he performed the office diligently and well. A 
Hanbali scholar of great personal virtue and integrity, he taught at many schools 
in Damascus, and was a well-known preacher at Friday prayers on Mount 
Qasiyun. He participated in the campaign in which the sultan Malik Mansur liber¬ 
ated Tripoli. Lebanon, from foreign occupation, and died in Damascus at thirty- 
eight years of age in 689/1290 (Mukhuisar Mirthaj al-qasidin (y62), 8). 

xl77 Ibn Salah (b7.6) is TJthman ibn ‘Abd al-Rahman Salah al-Din ibn 
l Uthman ibn Musa, Abu ‘Amr Taqi al-Din al-Shahrazuri, bom in Sharkhan of 
Kurdish descent in 577/1181. One of the greatest Shafi i Imams in knowledge and 
godfearingness, he was a hadith master (hafiz) who studied in Mosul, Baghdad, 
Nishapur, Merv, and in Damascus under Hanbali Imam Muwaffaq al-Din Ibn 
Qudama al-Maqdisi. He taught for a period in the Salaniyya School in Jerusalem, 
after which he returned to Damascus, where he was appointed as the head of Dar 
ablfadith. He authored a number of works in Shafi'i jurisprudence, Koranic 
exegesis, hadith, the methodology of formal legal opinion, and biography, and 
died in Damascus in 643/1245 (al-A'lam (y 136). 4.207-8; Tabaqat al-Shafi'iyya 
al-kubra (y!28), 8.326; and Sheikh Hasan Saqqaf). 

x!78 Ibn Taymiya (p75.23) is Ahmad ibn ‘Abd al-Halim ibn k Abd al-Salam ibn 
'Abdullah. Abu al-‘Abbas Taqi al-Din Ibn Taymiya al-Harrani, born in Hatran. 
east of Damascus, in 661/1263. A famous Hanbali scholar in Koranic exegesis, 
hadith. and jurisprudence. Ibn Taymiya was a voracious reader and author of 
great personal courage w r ho was endowed with a compelling waiting style and a 
keen memory. Dhahabi wrote of him, “I never saw anyone faster at recalling the 
Koranic verses dealing with subjects he was discussing, or anyone who could 
remember hadith texts more vividly.’" Dhahahi estimates that his legal opinions 
on various subjects amount to three-hundred or more volumes. 

11c was imprisoned during much of his life in Cairo, Alexandria, and Damas¬ 
cus for his writings, scholars of his time accusing him of believing Allah to be a cor 
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poreal cntitv because of what he mentioned in his df-'Aqida al-Hamawiyya. and 
al Wasirivva and other works, such as that Allah’s hand', foot 1 , ‘shin*. and face*. 


are literal (haqiqi) attributes, and that He is upon the Throne in person. The error 
in this, as mentioned above at xl 74 T is that suggesting such attributes are literal is 
an innovation and unjustifiable inference from the Koranic and hadith texts that 
mention them, for the way of the early Muslims was mere acceptance of such 
expressions on faith without saying how they are meant, and without additions, 
subtractions, or substituting meanings imagined to be synonyms, w hile acknow¬ 
ledging Allah’s absolute transcendence beyond the characteristics of created 
things, in conformity with the Koranic verse, ‘"There is nothing whatsoever like 
unto Him” (Koran 42:11). As for figurative interpretations that preserve the 
divine transcendence, scholars of tenets of faith have only had recourse to them 


in times when men of reprehensible innovations (bid'a), quoting hadiths and 
Koranic verses, have caused confusion in the minds of common Muslims as to 
whether Allah has attributes like those of His creation or whether He is transcen¬ 


dency beyond any image conceivable to the minds of men. Scholars* firmness in 
condemning those who have raised such confusions has traditionally been very 
uncompromising, and this is no doubt the reason that a number of the Imams of 
the Shafi’i school, among them Taqi al-Din Subki, Ibn Hajar Haytami, and al-Tzz 
Ibn Jama'a, gave formal legal opinions that Ibn Taymiva was misguided and mis¬ 
guiding in tenets of faith, and warned people from accepting his theories. The 
Hanafi scholar Muhammad Zahid al-Kawthari has written, “Whoever thinks that 
all the scholars of his time joined in a single conspiracy against him from personal 
envy should rather impugn their own intelligence and understanding, after study¬ 
ing the repugnance of his deviations in belief and works, for which he was asked 
to repent time after time and moved from prison to prison until he passed on to 
what he’d sent ahead.” 


While few r deny that Ibn Taymiva was a copious and eloquent writer and 
hadith scholar, his career, like that of others, demonstrates that a man may be 
outstanding in one field and yet suffer from radical deficiencies in another, the 
most reliable index of which is how a field's Imams regard his work in it. By this 
measure, indeed, by the standards of all previous A hi al-Sunna scholars, it is clear 
that despite a voluminous and influential written legacy, Ibn Taymiya cannot be 
considered an authority on tenets of faith, a field in which he made mistakes pro¬ 
foundly incompatible with the beliefs of Islam, as also with a number of his legal 
views that violated the scholarly consensus (ijma‘) of Sunni Muslims. It should be 
remembered that such matters are not the province of personal reasoning (ij- 
tihad). whether Ibn Taymiya considered them to be so out of sincere conviction, 
or whether simply because, as Imam Subki said, “his learning exceeded his intel¬ 
ligence.** He died in Damascus in 728/1328 (al-A‘lam (vl36). 1.144; al-Durat 
al-kamina (yU), 1.144 55: al-Fatawa al-hadithiyya (y48), 114; al-Rasa'il al- 
Subkiyya (y52), 151—52; ai Sayj al-saqii (y70), 6; Sheikh Hasan Saqqaf; and n). 


x.179 Ibn "Umar (b3.2) is ‘Abdullah ibn ‘Umar ibn al-Khattab, Abu Abd al- 
Rahman al-‘Adawi (Allah be well pleased with him), born to one of the noblest 
families of the Ouraysh in Mecca ten years before the Hijra (a.D. 613). He was a 
Companion of the Prophet (Allah bless him and give him peace) who emigrated 
to Medina with his father "Umar ibn Khattab and was raised in Islam. Though too 
young to fight at Badr, he was daring and courageous, and participated in the Bat- 
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tie of the Confederates and the conquest of Mecca. One of the most knowledge¬ 
able of the Companions, he gave formal legal opinions to Muslims for sixty years 
and related 2,630 hadiths, He fought in jihad in North Africa on two separate 
campaigns, lost his eyesight at the end of his life, and was the last of the Compan¬ 
ions to die in Mecca, in 73/692 (al-A lam (y 136), 4.108; and n). 

xl80 Ibrahim (f8.45) is Ibrahim ibn Tarikh ibn Azar ibn Takhur ibn Sharukh 
ibn Arghu ibn Faligh (upon whom be peace), the prophet and messenger of Allah 
Most High. The blessing upon * ‘Ibrahim and the folk of Ibrahim' 1 in the final Tes¬ 
tification of Faith (Tashahhud) of the prayer (salat) refers to the prophets, 
siddiqs (great-faithed ones), martyrs, and pious of his descendants, for all the 
prophets (upon whom peace) of Bani Isra'il were descended from Ishaq, 
Ibrahim’s son by Sarah, while the only prophet descended from Isma'il, his son by 
Ha jar, was the Prophet Muhammad (Allah bless him and give him peace). 
Ibrahim is mentioned in various places in the Holy Koran, which records how he 
built the Kaaba with his son Isma il, how he smashed the idols of his people, and 
how he obeyed what he was bidden to do in a dream by going to sacrifice his son, 
who did not have to be sacrificed in the end, but for which Ibrahim became the 
Friend of the Alt-merciful (Khalil al-Rahman). 1 ie is buried in al-Khalil (Hebron) 
in Palestine {al-Futuhat al-iiahiyya (y65), 1.102; al-Futuhat atrabbaniyva (y26), 
2,348; and n). 

xl81 Ibrahim (g6.3) is Ibrahim ibn Muhammad ibn ‘Abdullah, born to the 
Messenger of Allah ( Allah bless him and give him peace) of Mariya the Copt, the 
Prophet’s concubine who was given to him by the Muqawqis of Alexandria, 
Ibrahim was born in a.h 8, and when he died before reaching two full years of 
age, the Prophet (Allah bless him and give him peace) said, “Verily, O Ibrahim, 
we are in deep sorrow over your departure” (Sheikh Yunus Hamdan; and n). 

xl82 Ibrahim ibn Adham (r2.13) is Ibrahim ibn Adham ibn Mansur, Abu Ishaq 
al-Tamimi al-Balkhi, an early Sufi saint and ascetic. Originally born into a 
wealthy family of Balkh (in present-day Afghanistan), he eschewed the comfort¬ 
able life, studied Sacred Law r . and then travelled to Baghdad, after which he wan¬ 
dered at length through Iraq. Syria, and the Hijaz, taking knowledge from many 
famous scholars while supporting himself by working as a reaper, porter, guard 
for orchards, and miller. He fought in jihad against the Byzantines, and when a 
slave brought him the news at Massisa (south of present-day Antakya, Turkey) 
that his father had died, leaving him a tremendous fortune in Balkh of which the 
slave was carrying ten thousand dirhams, Ibrahim freed him and gave him the 
dirhams, informing him that he had no desire for the rest. He used to fast whether 
travelling or not T always spoke faullless Arabic, and many of his sayings have 
been preserved. When he attended the homilies of Sufyan al-Thawri. the Utter 
would curtail his words for fear of making a mistake. He died, probably at Sufnan 
on the southern Byzantine frontier, in 161/778 (al-A‘lam (yl36), 1.31; and n). 

x 183 (Sheikh) Ibrahim Bajuri (sec Bajuri, xlOO) 

x!84 Ibrahim al-Ghazzi (Introduction) is Ibrahim ibn Tayyib al-Ghazzi, a 
teacher in the school of Islamic judiciary in Zabadani, northwest of Damascus, 
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and the sheikh and mentor of Sheikh “Abd al-Wakil Durubi. who was with him 
from approximately 1933 to 1950 (n). 

xl85 Idris (u3.5) is a prophet of Allah Most High whose true name, according 
to commentators, was Akhnukh ibn Shith ibn Adam (upon whom be peace). The 
grandfather of the prophet Nuh, he was called “Idris” for his devoted study 
(darasa) of Sacred Scripture, since when Allah made him a prophet, He revealed 
to him thirty-three pages. He was a tailor, and the first to write with a pen, sew, 
and wear cloth garments (skins were worn before him), the first to take weapons 
and fight unbelievers in jihad, and the first to study astronomy and mathematics. 
He is mentioned in the Holy Koran (19:56-57), w'here he is described as a siddiq 
(lit. “great-faithed one”) and prophet, and Allah says, “We raised him to a high 
place,” w'hich refers to the fourth heaven where he presently is, having been seen 
there by the Prophet (Allah bless him and give him peace) on the night of his noc¬ 
turnal ascent (miTaj), as mentioned in a rigorously authenticated (sahih) hadith 
( al- Fu tuhat a l- Ha hiyya (y65), 3.67). 

xl86 Ilyas (u3.5) is Ilyas ibn Yasin ibn Faiihas ibn Tzar ibn Harun ibn ‘Imran 
(upon whom be peace), a prophet of Allah Most high who was a descendant of the 
prophet Harun, brother of Musa (upon w^hom be peace). Commentators relate 
that he was sent to a tribe of Bani Israel w'ho lived around Baalbek (in present-day 
Lebanon) under King Arhab. who erected a huge gold statue with four faces that 
he called Baal and had them worship, Satan used to enter the statue and issue 
commands and prohibitions to its priests, who would memorize his directives and 
convey them to the people, w r hile Ilyas called them to the worship of the one God. 
As Ilyas saw that the people but followed their king, he convinced the king to 
enter his religion, and there w as a period of guidance* after which the king forsook 
the true path and returned to his former ways, with great anger and spite against 
Ilyas. He was forced to flee to the mountains and live in caves and ravines on herbs 
and fruits, while the people sought in vain to find and slay him. After living thus 
for seven years, Ilyas supplicated Allah Most High to relieve him of them, and 
Allah made his companion al-Yasa* a prophet in his stead (ibid., 2.58, 3.550). 

xl87 ('Imam (see under proper name) 

xl88 al-Traqi (wI2.2) is ‘Abd al-Rahman ibn al-Husayn ibn L Abd al-Rahman, 
Abu al-Fadl Zayn al-Din al-Hafiz al-Traqi, born in 725/1325 in Razanan, near 
Arbil, Iraq. A Shafi'i scholar of Kurdish origin, he moved with his father while 
still young to Cairo, w here he was educated and became one of the greatest hadith 
masters (huffaz) of his time. He travelled to the Hijaz, Syria, and Palestine before 
returning to Egypt, where he settled and authored works in hadith, fundamentals 
of Islamic law r and faith, principles of jurisprudence, prophetic biography, and 
biographies of Islamic scholars. He died in Cairo in 806/1404 (al-A'lam (yl36), 
3.344; and Sheikh Shu'ayb Arna’ut). 

xl89 ‘Isa (u3.5) is Isa ibn Maryam (upon whom he peace), the prophet and 
messenger of Allah Most High to Bani Israel, who denied him and plotted against 
him. He was know r n as the Word of God because Allah created him without a 
father hv the mere word “be’’ (kun), whereupon his mother Mar} 1 am conceived 
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him. Among the inimitable prophetic miracles (mu l jizat) vouchsafed to him was 
that by the leave of Allah he raised the dead, made the blind see, healed lepers, 
and when he molded a bird from day and breathed into it, it became a living bird. 
It is related that when the Sacred Law was summarized before him by a lawyer in 
the words “It is that you love the Lord your God with your whole heart, whole 
soul, whole strength and whole mind; and that you love neighbor as yourself.' 
‘Isa confirmed him in this. When Bani Isra'ii wanted to kill him, Allah Most High 
saved him, as described in the words of the Holy Koran, “They did not slay him 
or crucify him, but thus was it made to seem to them" (Koran 4:157), referring to 
when Yahuda, chief of the Jew s, met with a band of his people to kill ‘Isa out of 
fear of his message, but Allah sent Gabriel to ‘Isa to lead him to a covered alley¬ 
way that had a skylight, through which he was taken up to the sky. When Yahuda. 
in pursuit, ordered one of his companions to follow him into the passageway and 
murder him, Allah cast the likeness of‘Isa upon the man as he entered, and when 
he came out again after a fruitless search, the Jews attacked and killed him, think' 
ing him to be ‘Isa, and hung him upon a cross (a!’Shifa (y l 16), 1.192; al-Siraj al- 
munir (y72), 1.213, 1.216-17, 1.220; and n). 

x 190 Isaaq (see next entry ) 

xl91 Ishaq (u3.5) is Ishaq ibn Ibrahim ibn Tarikh ibn Azar (upon whom be 
peace), the prophet of Allah Most High and son of the prophet j bra him and 
Sarah. All the prophets of Bam Israel were descended from Ibrahim through him. 
and commentators relate that he lived 180 years (al-Fuiuhai al-ilahiyya (y65)> 
1.102,2.57). 

x 192 Ishaq (w55.3) (see next entry ) 

xl93 Ishaq ibn Rahawayh (w!8.2) is Ishaq ibn Ibrahim ibn Mukhallad, Abu 
Ya'qub Ibn Rahawayh al-Hanzali al-Tamimi, originally of Merv (in present-day 
Turkmen S.S.R.), bom in 161/778. The scholar of Khurasan of his time, he is 
counted among the great hadith masters (huffaz) of Islam. He travelled in pursuit 
ot knowledge to Iraq, the Hijaz, Syria, and Yemen, hearing hadilhs from such 
sheikhs as Ahmad, Bukhari, Muslim, Tirmidhi, Nasa'i, and others, and he 
authored numerous works in the science, including his four-volume Musnad [As¬ 
cribed traditions], Khatib Baghdadi once said of him, "He combined in his person 
hadith. Sacred Law. scholarship, truthfulness, piety, and abstinence.” and 
Darami observed. "His sincerity was greater than the peoples of the east and 
west.” He settled in Nishapur, and died there in 238/853 (al-A'lam (yl36), 1.292). 

x 194 Ishmael (see next entry ) 

xl95 Isma’il (u3.5) is Jsma‘iJ ibn Ibrahim ibn Tarikh ibn Azar (upon whom be 
peace), the prophet of Allah Most High. The son of Ibrahim and Hajar, he was 
born before the prophet Ishaq, and was eighty-nine years old when his father 
died, after which he lived another forty-one years. He is called the Father of the 
Arabs because he married into the tribe of Jurhum, from whom the Arabs are 
descended (al-Futuhat al-ilahiyya (y65), 1.UJ2, 2.57; and al-Shifa (y!16), 1.296). 
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xl96 isma'il Ansari (w48.3) is Ismail ibn Muhammad ah Ansari, a contempo¬ 
rary Egyptian scholar of hadith and Sacred Law who works at the Department of 
Islamic Legal Opinion (Da’ira al-Ifta 1 ) in Riyadh, Saudi Arabia (A; and N). 

xl 97 Israfil (u3.3) is one of the Archangels, and is responsible for blowing into 
the Sur, a horn-like trumpet whose call will usher in the events of the Last Day (<?/- 
Shifa fyllb), 1.709; and n). 

x 198 Isra’il (w3L 1) is Isra’il ibn Yunus ibn Abi Ishaq 4 Amr ibn 'Abdullah, Abu 
Yusuf al-Hamdani al-Shaybi v i of Kufa, born in a h. 100. He was a memorizer and 
trustworthy narrator whose hadiths appear in the works of both Bukhari and Mus¬ 
lim. It is related that he had a book of hadiths he memorized from. Shaqiq al-Bal- 
khi said of him, “I learned awe (khushu 4 ) from Isra’il. We would be around him, 
and he would not know who was on his right or left, for his absorption in the 
hereafter, so I knew' him for a pious man.” He died in a.h. 160 (Siyar a‘lam ai- 
nubala' (y37), 7355-60). 

xl99 (Imam) ‘Izz ibn 4 Abd al-Salam (p77.3) is ‘Abd al- fc Aziz ibn l Abd al-Salam 
ibn Abu al-Qasim ibn al-Hasan, Tzz al-Din al-Sulami, nicknamed the Sultan of 
Scholars, born in Damascus in 577/1181, A Shafii scholar and mujtahid Imam, he 
was educated in Damascus, went to Baghdad in a.h. 599, and then returned to his 
native city, where he first taught and gave the Friday sermon at the Zawiya of al- 
Ghazali, and then at the Great Umayyad Mosque. When the ruler al-Salih Isma'il 
ibn a!- 4 Ada! willingly surrendered the Palestinian citadel of Safad to the Franks, 
Ibn 4 Abd al-Salam condemned him from the pulpit and omitted mentioning him 
in the post-sermon prayer, for which he was imprisoned. Upon his release, he 
moved to Cairo, where he was appointed as judge and imam of the Friday prayer, 
gaining such public influence that he could (and did) command the right and for¬ 
bid the wrong with the force of law. He later resigned from the judiciary and 
remained at home to produce a number of brilliant works in Shafi‘i jurisprudence, 
Koranic exegesis, methodological fundamentals of Sacred Law', formal legal 
opinion, government, and Sufism, though his main and enduring contribution 
was his masterpiece on Islamic legal principles Qawa*id al-ahkam ft masalih al - 
anam [The bases of legal rulings in the interests of mankind]. It is recorded that 
he kept the company of Imam Abul Hasan al-Shadhili. founder of the Shadhili 
tanqa, and his works on Sufism bespeak an understanding of the way. He died in 
Cairo at the age of eighty-one in 660/1262 (al-A ‘lam (yl36), 4.21; a l-1 mam al-'lzz 
ibn Abd al-Salam (y38), 1.130-31; and n). 

x200 Jabir (f 10.12) is Jabir ibn ‘Abdullah ibn Amr ibn Haram al-Khazraji 
(Allah be well pleased with him), a Med in an Helper and Companion of the 
Prophet (Allah bless him and give him peace) who was bom sixteen years before 
the Hijra (a.D. 607), He participated in all the Muslims' battles except Badr. A 
prolific narrator of hadith, 1,540 traditions have been related from him by 
Bukhari, Muslim, and others. In later years he used to teach in the Prophet's 
mosque, and was the last of the Companions to die at Medina, in 78/697 (al-A ‘lam 
(yl36), 2.104; and al-Shifa (yll6), 1.154). 

x201 Jabir ibn ‘Abdullah (w53.1) (see previous entry) 
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x202 Jahm (w55.3) is Jahm ibn Safwan, Abu Muhriz al-Rasibi of Samarkand 
(in present-day Uzbek S.S.R.), a writer who inaugurated reprehensible innova¬ 
tions (bid l a) in tenets of faith, founding the Jahmiyya school that bore his name. 
His doctrines first appeared in Termez, and represented among other things a 
denial of the Divine attributes affirmed by the Koran and hadith, claiming that 
Allah was beyond them; that man’s acts were purely determined by Allah; that 
Allah was ‘‘everywhere”; and that the Koran was created. He was killed by Salam 
ibn Ahwazin Merv (in present-day Turkmen S.S.R,)in 128/745 for denying that 
Allah spoke to Moses (al-Alam (yl36), 2.141; Shark ul-sunna (y22), 1.172; and 
Siyar a'lam al-nubala ' (y37), 6.26-27). 

x203 Jalal al-Din Suyuti (see Suyuti, x341) 

x204 Jalal Bulqini (wl2.3) is k Abd al-Rahman ibn TJmar ibn Ruslan, Abu ah 
Fadl Jalal al-Din al-Kinani al-Bulqini, born in 763/1362. He was an Egyptian 
Shafi'i scholar and hadith specialist who succeeded his father Siraj al-Din as the 
foremost Shafi'i authority of his time for formal legal opinion (fatwa). Appointed 
to the Islamic judiciary in Egypt several times, he served as a judge until the end 
of his life, and authored works in Sacred Law. Koranic exegesis, hadith commen¬ 
tary, and admonitions (wa‘z), He died in Cairo in 824/1421 (al-A l lam (y 136), 
3.320). 

x205 Jesus (see Tsa, xl89) 

x206 Jibril (see Gabriel, xl26) 

x207 Job (see Ayyub. x95) 

x208 John (see Yahya. x371) 

x209 Jonah (see Yunus, x376) 

x210 Joseph (see Yusuf. x378) 

x21i Junayd (see Abul Qasim al-Junayd, x51) 

x212 ( llie imam of the Tw r o Sanctuaries) Juwayni (a2.7) is ‘ Abd al-Malik ibn 

‘Abdullah ibn Yusuf ibn Muhammad, Abu al-Ma“ali Rukn al-Din Imam al- 
Haramayn al-Juwayni. a scholar in tenets of faith and the Imam of the Shafi i 
school of his time, originally from Juwain (in present-day Afghanistan), born in 
419/1028, He was educated by his father, and after his death read his father s 
entire library and then took his place as teacher at Nishapur, though he was later 
forced to travel to Baghdad because of trouble between the Ash'aris, Mu’tazi- 
lites. and Shiites. After meeting the greatest scholars of Baghdad, he went on to 
Mecca, living in the Sacred Precinct for four years, after which he moved to 
Medina and taught and gave formal legal opinion (fatwa), gaining his nickname, 
the Imam of the Two Sanctuaries, i.e. of Mecca and Medina. At length he 
returned to Persia, where the vizier Nizam al-Mulk, having built a first Nizamiyya 
| Academy in Baghdad for Abu Ishaq Shirazi to teach in, built a second one for al- 
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Juwayni at NishapuF. It was here the Imam wrote in earnest, completing his fif¬ 
teen-volume Nihaya al-mailab ft diray a ai-madhhab [The utmost of what is 
sought: on understanding the evidence of the Shafi'i school] which no one in the 
field of Islamic law had ever produced the like of. as well as other works in tenets 
of faith, Ash‘ari theology, fundamentals of Islamic legal methodology, and Shafi'i 
law. Among his greatest legacies to Islam and the Muslims was his pupil Ghazali, 
who is said to have surpassed even the Imam at the end of his life. He died in 
Nishapur in 478/1085 {al-A'lum (y 1-36), 4.160; Introduction to Shark al-Waraqat 
(y64), 3—4; Tahaqat aftShafViyya al-kuhra (yl28), 5.165; and n). 

x2l3 Kama! Abd al-Majid Muhammad (Document 2) is Kamal ibn ‘Abd al- 
Majid ibn Muhammad, Abu Muhammad, Abu Hudayb al-’Abbadi al-Balqawi, 
bom in 1953 in Khilda, in the aLBalqa' region of Jordan to the northwest of 
Amman. He took the Shadhili tariqa from Sheikh ‘Abd ai-Rahman Shaghouri of 
Damascus in 1977, and has studied Arabic grammar, tenets of faith, Shaft'i juris¬ 
prudence. and hadith with Sheikh Yunus Hamdan. He lives in Khilda, where he 
presently manufactures and distributes concrete building blocks (n). 

x2l4 Kamal ibn al-Humam (w43,3) is Muhammad ibn ‘Abd al-Wahid ibn 'Abd 
al-llamid ibn Mas'ud, Kama! al-Din Ibn al-Humam, born in Alexandria in 
790/1388 He was among the foremost Imams of the Hanafi school, and a scholar 
in Sacred Law, hadith, tenets of faith, Koranic exegesis, estate division, 
mathematics, Arabic lexicology, and logic. He was educated in Cairo, and lived 
for a time in Aleppo, Mecca, and Medina before returning to Egypt, where the 
came to enjoy considerable prestige among the rulers and heads of state. His 
major work is the eight-volume Fath al-Qadir [Triumph of the Omnipotent], a 
commentary on Marghi yarn's at- Hiday a [Guidance], Though unfinished by its 
author, it ranks among the greatest Hanafi works for explaining primary textual 
evidence from the Koran and hadith and the reasoning of the school's Imams in 
deriving rulings from them. He died in Cairo in 861/1457 (al-A'lam (yl36), 6.255; 
and Sheikh Shuayb Arna'ut). 

x215 Khalil Nahlawi (rO, 1) is Khalil ibn ‘Abd al-Qadir al-Shaybani al-Nahlawi, 
a Hanafi scholar of Damascus. He did not live to publish his al-Durar al-mubaha 
ft at-hazr wa al-ibaha [The uncovered pearls: on the unlawful and lawful], but died 
in Damascus in 1350/1931, after which his sons printed the work ( al-Durar al- 
mubaha (y99), 235; and Mu jam al-mu alii fin (y69) t 4.121). 

x216 Khatib Baghdadi (w56.2) is Ahmad ibn ‘Ali ibn Thabit, Abu Bakr al- 
Khatib al-Baghdadi, bom in Ghuzayya, midway betw r ecn Kufa and Mecca, in 
392/1002. He w'as a ShafTi scholar, hadith master (hafiz), and historian who was 
raised in Baghdad and travelled to Mecca. Basra, al-Dinawar, Kufa, and other 
cities in quest of hadith before returning to Baghdad, where his ability won recog¬ 
nition from the caliph’s vizier Ibn Musallam. A turn in political fortunes toward 
the end of his career caused him to leave Baghdad for a period, during which he 
travelled to Syria and resided in Damascus, Sur, Tripoli, and Aleppo before 
returning. He authored some fifty-six works in hadith. Sacred Law\ and history, 
though he is best known for his fourteen-volume Tarikh Baghdad [T he history of 
Baghdad]. In his final illness he made a pious endowment of his entire library and 
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distributed his money and property to charitable causes. He died in Baghdad in 
463/1072 (al-A l lam (yl36), 1.172; and Tabaqut al-Shafi iyya al-kubra (y 128), 

4.29). 

x217 (Sheikh) al-Khatib (see Muhammad Shirbini Khatib, \264(a)) 

x2 LS Khattabi (r4.2) is Hamd ibn Muhammad ibn Ibrahim ibn al-Khattab, Abu 
Sulayman ah Khattabi of Bust, Afghanistan, born in 319/931 . An Imam in Shafi'i 
jurisprudence, hadith, and Arabic lexicology, he studied haditb in Mecca, Basra, 
Baghdad, and Nishapur, and later taught many students, including the hadilh 
master (hafiz) al-Hakim. He wrote a number of works in Sacred Law and hadith, 
but is perhaps best known tor his outstanding four-volume commentary on the 
Sunun of Abu Dawud, Ma'alim al-Sunan [The waymarks of " The sunnas"]. He 
died in Bust in 388/998 (o/-A7am (yl36), 2.273; and Tabaqat al-Shaft‘ iyya al- 
Kubra (yl28), 3.282). 

x2l9 Khidr (w9.10), according to commentators, is Balya’ ibn Malikan, Abu 
al-‘Abbas al-Khidr (upon whom be peace), who is referred to in the story of 
Moses in sura al-Kahf of the Holy Koran (18:65). It is said that he was of Bani 
Isra'il, while others relate that he was a prince who left his this-worldly posses¬ 
sions for a life of asceticism and devotions. He was nicknamed al-Khidr (derived 
from “greenness") because when he sat on withered patch of vegetation it w'ould 
become thriving and green. Scholars disagree as to whether he is presently alive, 
though most believe he is and w ill remain so until the Day of Judgement because 
of having drunk of the water of life—and also as to whether he is a prophet, angel, 
or friend of Allah (wali), the majority holding him to be a prophet (al-Futuhatal- 
ilahivya (y65), 3.35; til-St raj ul-munir (y72), 2391; and A), 

x220 Khubayb al-Ansari (w30.1) is Khubayb ibn "Adi ibn 4 Amir ibn Majda'a 
ibn Jahjaba (Allah be well pleased with him), one of the Medinan Helpers and a 
Companion of the Prophet (Allah bless him and give him peace). Dispatched on 
the raid of al-Raji", Khubayb was captured and later sold in Mecca to the sons of 
aLHarith ibn ‘Amir, whom he had previously slain at the battle of Badr. He 
remained their prisoner until his killers assembled, and they took him toTan‘im, 
outside the Sacred Precinct, where he asked to be allowed to pray two rak‘as, 
after which he said. ""By Allah, were I not afraid of your thinking I fear death, 1 
would have prayed more/’ Then he supplicated. “O Allah, reckon them in 
number, kill them one by one, and let none of them remain alive." Then "Uqba 
ibn al-Harith rose and killed him. Khubayb thus being the one to establish the 
sunna for Muslims being killed to pray two rak"as (Siyar a'lam al-nubala (y37), 
1.246—47). 

x221 Kirmani (p75.2) is Muhammad ibn Yusuf ibn "All ibn Sa‘id, Shams al-Din 
al-Kirmani. bom in 717/1317. A scholar of hadith and Sacred Law originally from 
Kirman, Persia, he became famous in Baghdad, where he taught for thirty years. 
He resided for a period in Mecca, where he devoted himself to writing his tweniy- 
five-volume commentary on Bukhari's Sahih called al-Kawakib al-darari fishark 
Sahih al-Bukhari [The brilliant stars: an exegesis of “Sahih al-Bukhari’]. He also 
authored works on Koranic commentary and fundamentals of Islamic law and 
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faith. He died in 786/1384 on his return from hajj to Baghdad, where he was 
buried (al-A‘lam (y!36), 7.153). 

x222 Korah (w8.2) is Qaruti ibn Yas-hur ibn Qahath ibn Lawi ibn Ya'qub ibn 
Ishaq ibn Ibrahim, a cousin of the prophet Musa (upon whom be peace), as his 
father Yas-hur and Musa's father 4 Imran were brothers. He believed in Musa, 
though he later grew jealous of Musa's being sent as a prophet and Harun's being 
an Imam, and finally became an unbeliever because of his wealth, seeking to be 
superior to Musa by wearing his garments long and by oppressing Bani Isra'il 
when Pharaoh appointed him over them. Allah gave him such wealth that carry¬ 
ing the very keys to it weighed heavily on a group of strong men, and when his 
people told him not to exult in it but to seek the life of the next world by spending 
it in obedience to Allah, he replied that he had only been given it because of his 
knowledge, for he was the most learned of them in the Torah after Musa (upon 
whom be peace). One day, as he came out in his finery to the people, some of 
whom envied him for his wealth and success, Allah caused the earth to swallow 
both him and his house (al-Futuhatal-ilahiyya (y65), 3-359-62). 

*223 Lot {see next entry) 

x224 Lut (u3.5) is Lut ibn Haran ibn Tarikh (upon whom be peace), the 
prophet of Allah Most High to the people of Sadhum (Sodom). His father Haran 
was the brother of the prophet Tbrahim (upon whom be peace). Commentators 
relate that they lived in Babylon in Iraq, but emigrated west, Ibrahim settling in 
Palestine, and Lut in Jordan, from whence he was sent to Sadhum. The story of 
Lut and the people of Sadhum is told in the Holy Koran (7:80-84), and how Allah 
Most High rained down stones upon them and destroyed them for their w icked 
practice of sodomy (al-Fuiuhat al-ilahiyya (y65), 2.58-59, 2,161-62). 

x225 Ma’ aKAynayn al-Qalqami (w9.4) is Muhammad Mustafa ibn Muham¬ 
mad Fadil ibn Muhammad May'man, Abu al-Anwar Ma' al-'Anayn al-Qalqami, 
born near Walata in the Hawd of southeastern Mauritania in 1831. Of Maurita¬ 
nian and Moroccan descent, he was a traditional religious figure, Sufi sheikh of 
the Qadiri order, and a prolific writer who was also widely known as a digger of 
wells and energetic founder of Sufi hospices (zawaya). He participated, after 
making a personal alliance with the Sharifian dynasty of Morocco, in armed resis¬ 
tance to the French in which he Lost several sons, dying in Tiznit in southern 
Morocco in 191 Q(al-A l lam (yl 36), 7.243; and Muslim Brotherhoods (y86), 125). 

x226 Mahmud ibn Rabi' (w3L l) is Mahmud ibn al-Rabi‘ ibn Suraqaibn ‘Amr. 
Abu Muhammad al-Khazraji (Allah be well pleased with him) of Medina, born in 
a.h. 6, He met the Prophet (Allah bless him and give him peace) when four years 
old in his family's home, where the Prophet (Allah bless him and give him peace) 
spat a mouthful of water from the family well upon his face for the blessing of it. 
An Imam and reliable transmitter, he related hadilhs from Abu Ayyub al-Ansari, 
j TJbada ibn al-Samit, and others: and among those who related hadiths from him 
were Anas ibn Malik, MakhuL and Zuhri. I le died in a.h. 99 at ninety-three years 
of age (Siyar a'lam al-nubala* (y37), 3.519) 
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x227 Makhul (w43.3) is Makhul ibn Abi Muslim Shahrab ibn ShadhiL Abu 
Abdullah al-Shamil, born in Kabul. Afghanistan. The scholar of Syria of his 
lime, he was a freed slave who learned Sacred Law and travelled to many places 
in search of knowledge, among them Iraq, Medina, and Damascus, where he 
settled. Imam Zuhh said of him, “No one of his time had more insight in giving 
formal legal opi nions. 1 ’ He died in D amascus in 112/730 (al-A ‘lam (y 136), 7.284) 

x228 (Imam) Malik (bl.2) is Malik ibn Anas ibn Malik, Abu Abdullah al- 
Asbahi al-Himyari, the mujtahid Imam born in Medina in 93/712. The second of 
the four greatest Imams of Sacred Law, his school has more followers than that of 
anyone besides Abu Hanifa. lie was known as the Scholar of Medina, and was as 
renowned for his sincerity, faith, piety, and godfearingness as for his command of 
the sciences of hadith and knowledge of Sacred Law.His generosity was legend¬ 
ary, as was his love for the Prophet (Allah bless him and give him peace), whom 
he held in such awe and respect that he would not mount his horse within the con¬ 
fines of Medina out of reverence foT the ground that enclosed the Prophet’s body 
(Allah bless him and give him peace). His piety was such that he was never too 
proud to say he did not know' when asked about matters he was not sure of. and 
he would not relate a hadith without first performing ablution. He was the author 
of al-Muwatta' [The trodden path], the greatest hadith collection of its time, 
nearly every hadith of which was accepted by Bukhari in his Sahih. 1 Us disciple 
Imam Shafi'i used to say of it, “After the Book of Allah, no book has appeared 
on earth that is sounder than Malik’s ’ He was uncompromising in his religion 
and kept far from the rulers and princes of his time. When he gave the opinion that 
the caliph al-Mansur should be removed and Muhammad ibn ‘Abdullah of All’s 
family be instated, the caliph’s uncle Ja’far ibn Sulayman. governor of Medina, 
had Malik scourged seventy lashes, dislocating his shoulder. The only effect of 
this was to increase the Imam’s highmindedness and dignity, and when al-Mansur 
learned of it, he apologized profusely and asked Malik to write a book of Islamic 
jurisprudence that he could enjoin with the force of law upon all Muslims regard¬ 
less of their school, but the Imam refused. He authored outstanding works in Sac¬ 
red I .aw. hadith, and Koranic exegesis, and left behind a host of brilliant scholars 
he had trained as part of his great legacy to Islam and the Muslims. He died in 
Medina in 179/793 {al-A'lam (yl36), 5.257; al-Muwatta* (y82), introduction; al- 
Targhib wa al-larhib (y9), 1.14; Sheikh Shifayb Arna’ut; and n). 

x229 Malik (u3.3) is the keeper of hell and head of the angels of torment there, 
who receive his orders. His place in the midst of hell is connected to all parts of it 
by bridges which the angels of torment pass upon, above its inhabitants, and he 
sees the farthest reaches of it as easily as he sees the closest {al-Futuhat al-ilahiyva 
(y65). 4.96). 

x23() Malik ibn Dinar (s5.1) is Malik ibn Dinar, Abu Yahya al-Basri, born in 
the time of Ibn Abbas. I le w as an early Sufi and scholar who studied under Hasan 
al-Basri, from whom he related hadiths, as well as from Anas ibn Malik, Ibn Sirin, 
and others. Pious and abstinent, he lived from the work of his own hands, copying 
out Korans for payment. Among his sayings is, “Since coming to know people I 
have not enjoyed their praise or disliked their blame, for those who praise exag 
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gerate, and those who blame exaggerate/' He died in Basra in 131/748 (a!-A*lam 
(yl36), 5.260-61; Siyara'lam al-nubala ’ (y37), 5.362-64; and n). 

x231 Malik al-Rahawi (p48.2) is Malik ibn Marara al-Rahawi (Allah be well 
pleased with him) of Yemen, a prophetic Companion. It is related that when he 
returned to his people after visiting the Prophet (Allah bless him and give him 
p<;ace), the latteT sent them a letter that said, “,,, 1 enjoin you to goodness towards 
him, for he is looked up to/' and the Hamdan tribe gathered eighty-nine camels 
that they presented him as a gift (al-lsaba fi tamyiz al-Sahaba (y 14), 3.334-35). 

x232 Mansur ‘Ali Nasif (wl7.1) is Mansur ibn ‘Alt Nasif, an Egyptian Shafi'i 
scholar and hadith specialist of the present century. A teacher in the Zaynabi Fri¬ 
day Mosque in Cairo, his most well known work is the five-volume aJ~ Taj al-jami 
li al-nsul ft ahadith a!-Rasul [The crown containing the fundamentals of Sacred 
Law from the hadiths of the Prophet], which, with its 5,887 hadiths, is among the 
best works on the primary texts for the rulings of the Shaft‘i school. He died some¬ 
time after 1371/1951 (af-A'lam (y136), 7.301; and n). 

x233 Martin Lings (wl.l) is a contemporary English Muslim author on Islam 
and Sufism. He took an English degree at Oxford and later lectured at Cairo Uni¬ 
versity, mainly on Shakespeare, for twelve years. In 1952 he returned to England, 
took a degree in Arabic at London University, and was appointed in special 
charge of the Arabic manuscripts at the British Museum. Sheikh 'Abd al-Wakil 
remembers him visiting Sheikh Muhammad Hashimi in Damascus when 
researching his book on Sheikh Ahmad al-'Alawi, A Sufi Saint of the Twentieth 
Century . Among his other works are his outstanding prophetic biography 
Muhammad, as well as What Is Sufism?, Shakespeare in the Light of of Sacred Art, 
Quranic Arts of Calligraphy and Illumination t and Ancient Beliefs and Modern 
Superstitions. 

Despite many excellent passages of genuine insight, the latter work and parts 
of his others diverge from the teachings of Islam on such questions as the validity 
of non-Istamic religions (dis: w4, x348), and the suggestion that all the inhabitants 
of hell will enter paradise ( Muhammad (y75), 94), adducing the words of the 
Koran referring to hell’s ctemality, except as your Lord wills” (Koran 6:128, 
11:107. previously discussed in the twentieth paragraph of w55.3), together with 
a hadith to the effect that Allah will remove from hell a people (Ar. qawm, and 
in Bukhari’s version “some peoples” (aqwam)) who did no good at all, and enter 
them into paradise (Sahih al-Bukhari (y30), 9.398-99; and Sahih Muslim (y92), 
1.170), Some scholars understand the hadith as alluding to those who did no good 
in this life beyond mere acknowledgement of Allah and His messenger, even if 
this minimal amount of faith w r as not perceptible to the angels previously com¬ 
manded to remove those with “a grain of faith in their hearts” from the fire; while 
others say it refers not to those who refused to believe in the prophetic messengers 
sent to them, but rather to those who lived in the times between the coming of suc¬ 
cessive messengers such that Allah’s commands did not reach them. Both groups 
of scholars interpret the hadith in this way to reach an accord between it and the 
more than fifty Koranic verses mentioned above at w55.3 that clearly prove that 
unbelievers shall remain in hell forever, for it is understood among scholars that 
while abrogation (nasikh wa mansukh) enters into certain primary texts about 
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rites and acts, it does not under any circumstances enter into texts about tenets of 
faith (‘aqida), such that one Koranic text should be believed and another dis¬ 
carded. Rather, we look for a more comprehensive explanation that joins be¬ 
tween ail the texts, for ail are the truth. Despite such interpretive shortcomings. 
Lings’s works arc generally of a high quality, and some, like his What is Sufism? 
and Muhammad are unsurpassed in their genre, and seem destined to contribute 
much to the understanding of Islam in the West, He presently lives in England 
(Muhammad (y75), inside back cover; Sheikh Shu'ayb Arna’ut; N; and n). 

x234 Marut (p3.2) is one of the two angels sent to Babylon to teach sorcery to 
the wicked, discussed above at xl36 (n). 

x235 Mary (ire next entry) 

x236 Maryam (w30.1) is Maryam bint ‘Imran, the daughter of the priest imran 
and his wife Hanna, who when pregnant with Maryam, vowed to dedicate the 
child she bore to the service of the Holy Temple in Jerusalem, and at her birth 
accordingly named her Maryam , meaning “servant of her Lord." The purest of 
womenkind, she was a siddiqa (lit. “great-faithed one”), and miraculously con¬ 
ceived the prophet ‘Isa (upon whom be peace). Both she and her child were unfor¬ 
tunately later taken as objects of worship by some sects of Christians because of 
the strangeness of‘Isa's birth without a father, though as commentators point out, 
by such reasoning the prophet Adam (upon whom be peace) might better deserve 
to be worshipped, since he had neither father nor mother (al-Futuhat al-ilahivya 
(y65), L262-63, 1.269; and n). 

x237 al-Mawardi (sec (Imam) Abu I Hasan Mawardi, x48) 

x238 Maydani (m2.8) is ‘Abd al-Ghani ibn Talib ibn Hamada ibn Ibrahim al- 
Ghunaymi al-Maydani, of Damascus, bom in 1222/1807. A Hanafi scholar who 
studied under Imam Muhammad Amin Ibn ‘Abidin and authored works in Sacred 
Law, hadith commentary, tenets of faith, and Arabic grammar, his best known 
work is the four-volume al-Lubabfi shark al-Kitab [The quintessence: an exegesis 
of “The book"], which expounds Ahmad Quduri’s classic in Hanafi jurisprudence 
Kitab al-Quduri. He died in 1298/1881 (al-AHam (y!36), 4.33). 

x239 Mika’it (u3.3) is the archangel of safety, fertility, and rain, He is men¬ 
tioned together with Gabriel in the Holy Koran (at 2:98) because he is the angel 
of sustenance (rizq), the life of the body; just as Gabriel is the angel of revelation 
(wahy), the life of the spirit (al-Fuiuhai aldlahiyya (y65), 1.84; al-Shifa (yll6), 
1.710; and al-Siruj al-munir (y72), 1.79). 

x240 Moses (see Musa, x271) 

x24i Mu‘adh (see next entry) 

x242 Mu'adh ibn Jabal (w26.1) is Mu'adh ibn Jabal ibn ‘Amr ibn Aws, Abu 
*Abd al-Rah man al-Khazraji (Allah be well pleased with him), bom twenty years 
before the Hijra (a.d. 6133). A Medinan Helper, he was among the greatest of the 
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Companions of the Prophet (Allah bless him and give him peace) in the know¬ 
ledge of the lawful and unlawful, and one of the six who gathered the Koran in the 
lifetime of the Prophet (Allah bless him and give him peace). He participated in 
the battles of Badr, the Confederates, and all the others. After the campaign of 
Tabuk. he was sent as a judge and teacher to the people of Yemen, where he 
remained until Abu Bakr had been made caliph following the Prophet’s death 
(Allah bless him and give him peace), when he returned to Medina, He went with 
Abu ‘Ubayda ibn aUJarrah on the Syrian jihad, which he assumed command of 
w ? hen Abu ‘Ubayda died of the plague, and he was confirmed in the position by 
“Umar. He died of the plague in the same year, 1 S/639, and was buried in the Jor¬ 
dan Rift Valley to the west of present-day Irbid, Jordan (al-A'lam (y136), 7.258; 
and n), 

x243 Mu'awiya (r9.2) is Mu'awiya ibn Abu Sufyan Sakhr ibn Harb ibn Umayya 
ibn 'Abd ah Shams ibn ‘Abd Manaf (Allah be well pleased with him), born in 
Mecca twenty years before the Hijra (a.d. 603). A noble of Quraysh, collected, 
eloquent, and dignified, he entered Islam the day Mecca was conquered (ah. 8), 
and the Prophet (Allah bless him and give him peace) made him one of the scribes 
who recorded the Koran in writing. He later became the governor of Syria and in 
A.H 41 assumed the Islamic caliphate, founding the Umayyad dynasty whose cap¬ 
ital was Damascus. His reign was one that added great conquests to the domains 
of Islam, which was established in his time as the religion of peoples across North 
Africa to the Atlantic Ocean, as well as Sudan, many of the islands of Greece, and 
the Dardenelles. He was the first to use the Mediterranean for naval jihad, and 
the first to build mihrabs (niches) in mosques. He died in Damascus in 60/680 (al- 
A‘lam (y 136), 7.261-62). 

x244 al-Mughira (m2.2) is al-Mughiia ibn Shu‘ba ibn Abu 1 Amr ibn Mas‘ud, 
Abu “Abdullah al-Thaqafi (Allah be well pleased with him), born in Ta’if twenty 
years before the Hijra {a.d. 603), A Companion of the Prophet (Allah bless him 
and give him peace) who was noted for his keen intellect, he entered Islam in A.H. 
5, was present at Hudayhiya, fought against the false prophet Musaylima at al- 
Yamama, and also took part in the northern jihads that opened Syria-Palcstine 
for Islam, losing an eye at the battle of Yarmouk. The caliph L Umar made him 
governor of Basra, and he conquered several new lands for Islam before l Umar 
removed him from the position, though he later instated him as governor of Kufa, 
an office w hich the caLiph ‘Uthman first confirmed him in, but then removed him. 
He stayed aloof from the discord between 'Ali and Mu‘awiya. and the latter after¬ 
wards made him governor of Kufa a second time, and he remained in the position 
the rest of his life. He related 136 hadiths from the Prophet (Allah bless him and 
give him peace), and died in Kufa in 50/670 (ibid. v 7.277). 

x245 Muhammad (Introduction) is Muhammad ibn ‘Abdullah ibn ‘Abd al- 
Muttalib ibn Hashim, Abu ai-Qasim (Allah bless him and give him peace), the 
unlettered Qurayshite Arabian prophet of Allah Most High to the entire world, 
the greatest and most influential human being in the history of mankind, born on 
the twelfth of Rabi“ Awwal, fifty-three years befor the Hijra (a.d. 571)* in Mecca. 
The son of 'Abdullah ibn ‘Abd al-Muttalib and Amina bint Wahb of Bani Zahra, 
his father died before his birth, leaving him an orphan. He first grew r up in the 
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desert, being nursed there for two years by Haiima al-Sa'diyya. and when his 
mother died in his seventh year, his grandfather ‘Abd al-Muttalib became his 
guardian. Despite being raised as an orphan, he developed the noblest character, 
and was known among his people as the Truthful and Trustworthy (al-Sadiq al- 
Amin). He first worked as a shepherd and then engaged in trade, travelling to 
Syria twice, and he married the owner of the goods he managed, the wealthy, 
beautiful, and virtuous Khadija bint Khuwaylid at her request when he was 
twenty-five years of age. 

When he was forty, Allah Most High chose him to be the last of the succes¬ 
sion of His prophets, sent to all mankind and jinn to teach them the religion of 
Islam, the most perfect and comprehensive system for felicity in this world and 
unending happiness in the next. The essence of the new religion was to proclaim 
that there was no god but the one living eternal God, Allah, w ? ho is without son, 
associate, or partner; to call to the worship of Him alone, obedience of His laws 
alone, and the recognition that the only superiority men possess over one another 
is in their godfearingness (taqwa) and sincerity in servanthood to Him: and to 
warn men that they would be accountable for their actions on a Day of Judge¬ 
ment. whence they would enter paradise or hell, in a word, it enjoined high- 
mindedness and nobility and forbade all that was contemptible and base, 
ordering man to use every means to realize the right and eliminate the wrong. 

After thirteen years of calling people in Mecca to Islam and enduring the per¬ 
secution of ldolators there, the Prophet (Allah bless him and give him peace) was 
invited by a delegation of the notables of Medina (then called Yathrib) in the 
north to end their immemorial feuds by agreeing to rule them, and his emmigra- 
tion (hijra) to them w as to mark the beginning of the Islamic calendar. At Medina, 
a new phase began, deputations were sent to various peoples to invite them to 
Islam, and finally Allah ordered the Prophet (Allah bless him and give him peace) 
to fight to free mankind from the servitude of false gods and other men, and lead 
them to the light of revealed monotheism. In this undertaking, though a gentle 
and peaceable man, the Prophet (Allah bless him and give him peace) risked his 
person in some twenty-seven separate battles, including Badr in a h. 2 and 
Uhud in ah 3, both against the idol a tors of Mecca; Bam Nadir in a.h, 4; the Con¬ 
federates and Bani Qurayza in a.h. 5; Khaybar and the conquest of Mecca in A.H. 
7; Hunayn in a.h. 8; and Tabuk in a .r . 9. Never in his life did the Prophet (Allah 
bless him and give him peace) flee from battle or turn his back to the enemy, even 
in the deadliest peril, and by ten years after the Hijra, Allah was worshipped in the 
Arabian peninsula, and the one true religion had been established. 

While abrogating the laws of all prior religions regarding particular religious 
rites and works (furu*). it was equally the primordial religion, identical with the 
message of every previously sent prophet in tenets of faith (usul), in terms of 
enjoining belief and worship of the one Supreme Being alone, in which sense 
Muslims say. “We differentiate between none of His messengers” ( Koran 2:285). 
for all taught pure monotheism. At the same time, Allah Most High mentions the 
prophets by saying. “Those are the messengers, We have favored some above 
others’’ (Koran 2:253), and He vouchsafed favors to Muhammad (Allah bless him 
and give him peace) that no prophet had previously been given; among them that 
he was sent to all mankind, not just a particular tribe or race; that he was the final 
prophet and messenger: that his followers are greater in number than those of any 
other prophet; that he was sent as a mercy unto the worlds; and that he was 


1073 





www.islamicbulletin.com 


\246 


Biographical Notes 


granted the magnificent and incomparable Arabic Koran, a living miracle which 
no one has ever been able to compose anything similar to, which remains in its tex¬ 
tual purity as it was revealed, preserved from alteration by human hand until the 
end of time. By any standards, no one has so profoundly influenced so many, in 
day to day manners, speech, dress, worship, belief, and culture, as has the 
Prophet (Allah bless him and give him peace), who died in Medina, his message 
delivered and mission wonderfully accomplished, in 11/633 (al-A'lam (yl36), 
6.218-19; al-Siraj al-munir (y72), 1.166: Sutur min hayat Muhammad (y 115), 2^4; 
and n). 

x246 (Imam) Muhammad (see Muhammad ibn Hasan Shaybani, x257) 

x247 Muhammad ‘Abdullah Jurdani (jl2.6) is Muhammad ibn 'Abdullah ibn 
‘Abd al-Latif al-Jurdani, born in Dumyat, Egypt. One of the great Shafi'i scholars 
of nineteenth-century Egypt, he studied under Sheikh Ibrahim Bajuri and 
authored a number of valuable works in hadith commentary, tenets of faith, and 
Sacred Law, in the latter field being best known for his four-volume Path al- 
'Allam hi shark Murshid al-anam [The victory of the All-knowing: an exegesis of 
“The people's guidea commentary on a shorter work by himself. He died in 
Dumyat in 1331/1913 (al- A 'lam (y 136), 6.244; and n), 

x248 Muhammad Abul Mawahib (w9.4) is Muhammad, Abu al-Mawahib 
Jamal al-Din al-Shadhili of Cairo. He was an Islamic scholar, Sufi sage, and 
author of considerable eloquence in all aspects of the Sufi way. Among his works 
is Qawanin hukm al-ishraq [The laws of the dawning of illumination], which ‘ Abd 
al-Wahhab Sha‘rani describes as “a marvelous work which no one else has pro¬ 
duced anything comparable to, and which attests to the fullness of its author's 
experience in the path," He lived near al-Azhar Mosque in Cairo, and died some¬ 
time after a,H. 851 (al-Tabaqat al-kubra (yl24), 2.67. 2.74). 

x249 (al-Hitjj) Muhammad al-Ah rash (w9.4), also known as Bu Dali, was a 
Moroccan Sufi of the Darqawj tariqa who went to the Hijaz on pilgrimage, and 
when he returned in 1799 via Egypt, which was under attack by the French, he 
gathered a force of Tunisians and Moroccans, many of whom lived in Cairo, to 
fight the invaders. He later fought the forces of the Bey of Constantine from the 
mountains of eastern Algeria, from which he was eventually dislodged and fled 
westward to the Oran region where he joined Muhammad ibn Sharif, after which 
history records nothing further of him (Muslim Brotherhoods (>86), 43—44). 

x250 Muhammad Alawi Maliki (w47,l) is Muhammad al-Hasan ibn ‘Alawi 
ibn 'Abbas ibn ‘Abd al-‘ Aziz al-Maliki, a descendant of the Prophet (Allah bless 
him and give him peace), A contemporary Meccan scholar of hadith, Maliki juris¬ 
prudence, Koranic exegesis, tenets of faith, and prophetic biography, he was born 
to a family of traditional Maliki scholars of ancestral residence in the Holy City 
and educated by his father, al-Sayyid ‘Alawi Maliki, who authorized him to teach 
every work he read with him, which he began to do while still in his childhood. He 
has a doctorate in hadith from al-Azhar, and has travelled to Morocco, Egypt, 
Pakistan, and India to learn hadiths, gather manuscripts, visit scholars, and 
record their knowledge. In a h. 1390/1970 he was appointed full professor in the 
college of Sacred Law at Umm al-Qura University in Mecca, and after his father s 
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death, the scholars of Mecca met in his home to ask him to accept his father's pos¬ 
ition as teacher in al-Masjid al-Haram, which he did. He has authored a number 
of works on the Prophet (Allah bless him and give him peace), Sacred Law, and 
tenets of faith, including Muhammad al-inscm aUkamil [Muhammad, the perfect 
man], Mafahim yajibu an tusahhaha [Notions that should be corrected], and 
Mawatta’ al-Imam Malik ibn Anas riwaya Ibn al-Qasim [“The trodden path" of 
Imam Malik ibn Anas in the transmission received from Ibn al-Qasim]. Currently 
prevented from teaching in both the Sacred Mosque and the university, he gives 
free traditional Islamic instruction in Arabic grammar, hadith, Maliki jurispru¬ 
dence, and other subjects at his own residence and mosque on Maliki Street in the 
Rusayfa district of Mecca (al-Ta’i‘ al-sa'id (y84), 3-4; and n). 

x251 Muhammad ‘Ali Sanusi (w9;4) is Muhammad ibn ‘AJi ibn al-Sanus, Abu 
'Abdullah al-Sanusi al-Khattabi aLHasani al-Idrisi, born in Mosteghanem, 
Algeria, in 1202/1787, The founder of the Sanusi tariqa, he was a scholar of the 
Koran, hadith, and Maliki jurisprudence, and a Sufi adept whose sheikhs 
included al-'Arabi al-Darqawi and Ahmad Tijani, the respective founders of the 
Darqawi and Tijani orders. He was a prolific writer who produced more than forty 
books, poems, and treatises in Sacred Law, hadith, fundamentals of jurispru¬ 
dence, tenets of faith, history, geneology, and mathematics. He travelled to Fez, 
Tunis, Tripoli, Egypt, and Mecca, and in 1842 founded his main Sufi center 
(zawiya) near al-Bayda in Libya. His order worked continuously for the next fif¬ 
teen years to proselytize for Islam in a sustained southerly movement along the 
trade routes to the interior of Afnca, with considerable success in establishing the 
religion throughout the sub-Saharan region. Leaving the order's affairs in the 
hands of a deputy, he travelled to Mecca and remained there until 1853, when he 
returned to establish a new center in the east of Libya, at Jaghbub, where he spent 
the final productive years of his life, and died in 1286/1859 (al-A'lam (yl36), 
6.299; and Muslim Brotherhoods (y86), 101-14). 

x252 Muhammad ibn ‘Allan Bakri (jl6.1) is Muhammad ‘All ibn Muhammad 
'Allan ibn Ibrahim ibn Muhammad ibn ‘Allan al-Bakri al-Siddiqi, bom in Mecca 
in 996/1588. He was aShafi‘i scholar of hadith, Sacred Law, Koranic exegesis, and 
other subjects, which he acquired from the sheikhs of his time, memorizing the 
Koran in all of its canonical readings (qira'at). and becoming learned enough in 
Shafi*i jurisprudence to be named mufti of Mecca at the age of twenty-four. 
Called the Suyuti of His Time, he authored works about the Prophet (Allah bless 
him and give him peace), as well as in Koranic exegesis, hadith, Sacred Law, for¬ 
mal legal opinion, Sufism, tenets of faith, history, and Arabic grammar. His two 
hadith commentaries, al-Futuhat al-rabbaniyya ‘ala abadhkar al-Nuwawiyya [The 
godly victories: an exegesis of Nawawi's “Remembrancesof Allah"], and Dalilal- 
falihin ii turuq Riyad al-salihin [The guide of the successful to the w ays of “The 
gardens of the righteous”], are both extremely professional and attest to his 
knowledge of Sacred Law and hadith. He died in Mecca in 1057/1647 and was 
buried near Sheikh al-Islam Ibn Hajar Haytami ( abA'lam (y!36), 6,293; al- 
Adhkar (y 102), 7-10: and n). 

x253 (Imam) Muhammad Amin ibn ‘Abidin (w r 9.4) is Muhammad Amin ibn 
‘Umar ibn ‘Abd al-*Aziz ‘Abidin, bom in Damascus in 1198/1784. Originally a 
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Shafi*i, he changed his school and became the Hanafi Imam of his time. His most 
famous work. the eight-volume Hashiya radd al-muhuir 'ala al-Durr al-mukhtar 
(The enlightenment of the baffled: a commentary on “The choice pearls'"], is 
highly thought of by Hanafi scholars, who consider every word of it an author it a* 
live text (nass) in the school* He also authored works in fundamentals of Islamic 
law and faith, formal legal opinion, Koranic exegesis, and estate division, and 
died in Damascus in 1252/1836 {al-A'lam (y136) T 6.42; A; and n). 

x254 (Sheikh) Muhammad Amin Kurdi (w9.1) is Muhammad Amin ibn Fath 
Allah al-Irbali al-Kurdi, born in Arbil, Iraq. Of Kurdish origin, he was ShafPi 
scholar who was among the greatest Naqshbandi masters of the last century. 
Instructed and authorized in the Sufi path in Iraq by Sheikh ‘Umar Diya' aPDin 
ibn Uthman Siraj a I-Din aPNaqshbandi. he travelled to the Hijaz on hajj and 
stayed in Mecca for a year before proceeding to Cairo, where he studied Sacred 
Law and other subjects at aPAzhar, an education he turned to good account in his 
Tanwir al-qulub ft mu'amala 'Allam al-Ghuyuh [The enlightenment of hearts: on 
one's dealings with the Knower of the Unseen], a manual on tenets of faith. Shafi L i 
Law\ and the path of Sufism as taught by his masters. Of great personal sincerity, 
sanctity, and spiritual will, he gained a large following in Cairo and became the 
sheikh of his time in guiding seekers to the truth, placing particular emphasis in 
his training on the insight that only Allah Most High has any effect in the world, 
and that He is beyond any resemblance to created things. He authored a number 
of works in Sacred Law, tenets of faith, and Sufism, and Allah vouchsafed many 
graces to him during his lifetime, the greatest of which was his firm adherence to 
the Koran and sunna. He died in Cairo in 1331/1914 (al-A'tam (yl36), 6.43; Tan¬ 
wir ai-qulub (y74), 1-55; and n). 

m 

x255 Muhammad Bakhit aJ-Muti‘i (c 14.1) is Muhammad Bakhit ibn Husayn al- 
Muti'i, born in al-Muti‘a, upper Egypt, in 1271/1854. The grand mufti of Egypt 
and one of the leading Hanafi scholars of his time, he was educated at aPAzhar, 
w'herc he subsequently taught before being appointed first as judge in A H. 1297, 
and then as mufti in 1333/1914, which office he held for seven years. After contact 
with Jamal al-Din al-Afghani, he became one of the bitterest foes of the “Islamic 
Reform" movement of Afghani and Afghani's pupil and fellow Mason, Muham¬ 
mad ‘Abduh. An author of works in Sacred Law, formal legal opinion, fundamen¬ 
tals of jurisprudence, tenets of faith, and Koranic exegesis, he was a godfearing 
traditional scholar who chose to lose his position as mufti rather than bow r to gov¬ 
ernment pressure to issue an opinion that a Muslim who had killed a Christian 
deserved to be executed for it (dis: ol.2(2)). His legal opinion on the purity 
(tahara) of alcohol (dis: el 4,1(7)) appeared in the magazine al-Islam, published 
at al-Azhar in Cairo in 1938, while his opinion on the permissibility of photo¬ 
graphs (dis: w50.9) was mentioned to the translator by Sheikh ShiPayb Amaut, 
Sheikh ‘Abdullah Muhammad Ghimari, and others* He died in Cairo in 1354/ 
1935 (al-A‘lafn (yl36), 6.50; Sheikh ‘Abdullah Muhammad Ghimari; Sheikh 
Shu*ayb Ama’ut; and n). 

x256 Muhammad Hamid (w r 8.1) is Muhammad ibn Mahmud al-Hamid, a 
prominent Hanafi scholar of the present century who was born in Hama, Syria, in 
1328/19U). Orphaned while young, his brother the poet Badr aPDin al-Hamid 
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sent him after primary school to the Dar al-‘UIum Islamic Secondary School, and 
then to Aleppo, where he enrolled in the Khusrawiyya School of Islamic Law, run 
at the time by a number of leading Hanafis such as Sheikh Ahmad Zarqa, Sheikh 
Ahmad al-Kurdi the Hanafi mufti of Aleppo, and others. Upon finishing, he 
returned to Hama and then travelled to Egypt where he attended al-Azhar, 
receiving a number of higher degrees in Sacred Law, specializing in judicial 
studies and taking a certification for the Islamic judgeship, though when he came 
home he preferred instead to teach and lead the Friday prayer at the Sultan 
Mosque, and to continue his education under the sheikhs of Hama of his time, 
including Muhammad Sahd al-Jabi, Muhammad Tawfiq al-Sabbagh, and the 
mufti of Hama Muhammad Sa'id Na'sani. lie also look the Sufi path from Sheikh 
Muhammad Abu al-Nasir al-Naqshbandi of Homs. He wrote a number of books 
and treatises on tenets of faith, Koranic exegesis, Sacred Law, and formal legal 
opinion, of which the best known is the two-volume Rudud *ala abatil wa rasa 'll 
al-Skaykh Muhammad al-Hamid [Rebuttals of falsehoods, and the letters of 
Sheikh Muhammad Hamid], comprising letters, articles, and answers to ques¬ 
tions on Sacred Law sent to him from all parts of the Arab and Islamic world. 
When he died in 1389/1969, all of Hama-joined his funeral procession, and his pas¬ 
sing was mourned in Damascus and other cities by public figures and religious 
scholars alike ( Shuruh Risala al-ShaykJt Arslan (y51), 286-87), 

x257 Muhammad ibn Hasan Shaybani (w43,l) is Muhammad ibn al-Hasan ibn 
Farqad, Abu ‘Abdullah al-Shaybani, born in Wasit, Iraq, in 131/748. A mujtahid 
Imam of powerful intellect, prodigious mastery of Koranic and hadith primary 
texts, and the matchless legal training of being educated by Imams Abu Hanifit, 
Abu Yusuf, and Malik, he was among the greatest figures in the history of Islamic 
jurisprudence. He was raised in Kufa where he first met Abu Manila, joined his 
school of thought, and distinguished himself before moving to Baghdad. w r here he 
was appointed by Harun al-Rashid to the judiciary. He was among the sheikhs of 
Imam ShafPi, who once observed, “If I wished to say that the Koran was revealed 
in the language of Muhammad ibn Hasan, I could say it, for the purity of his 
Arabic,'" He wrote a large number of works in Sacred Law' and its methodology, 
as well as in the sciences of hadith, and it is related that when Imam Ahmad was 
once asked, “From whence did you acquire these legal subtleties?" he replied, 
“From the books of Muhammad ibn Hasan/’ He died in 189/804 in Rayy, Persia 
(al-A'lam (yl36), 6.80; Siyar a*lam al-nubala* (y37), 9.134—36; Sheikh Shu 4 ayb 
Arna'ut; and n). 

x258 (Sheikh) Muhammad Hashimi (w9.7) is Muhammad ibn Ahmad ibn 
Muhammad ibn Muhammad ibn 'Abd al-Rahman ibn Abu JanVa al-Hashimi. 
born in Sabdanear Tlemcen, Algeria, in 1298/1880. He was a Sufi, Maliki scholar, 
author in tenets of Islamic faith, and the successor in the bast of Sheikh Ahmad 
al-‘Alawi. Educated in Algeria before emigrating w'lth his sheikh Muhammad 
ibn Yallis to Damascus, he completed his studies in Syria with a number of the 
sheikhs of his time, among them Badr ai-Din al-Hasani, Muhammad Ja‘far al- 
Kattani, Tawfiq al-Ayyubi, and others. Ibn Yallis authorized him to give the gen¬ 
eral litany (al-wird al-'amm) of the tariqa to those who wanted it, but it was not 
until after Ibn Yallis’s death that the great renewer of the Shadhili tariqa Sheikh 
Ahmad ai-‘Alawi (who had had the same sheikh as Ibn Yalliss teacher) came to 
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Damascus on his way to hajj in 1350/1931 and authorized Hashimi as a sheikh in 
the order’s ‘Alawi-Darqawi branch that he had founded, giving him full authority 
in all aspects of the way, including the solitary retreat (khalwa) that al-‘Alawi 
emphasized. Hashimi's spiritual presence, humility, and ability to guide seekers 
to the truth gained him many disciples, and whoever sought Allah did not go away 
disappointed. He taught Islam at all levels, in classes at his home and in mosques, 
and would not permit disciples’ ignorance in Islamic law or tenets of faith, the lat¬ 
ter of which he taught from traditional Ash'ari classics and his own Miftah al- 
janna fi sharh 'aqida Ahl al-Sunna [The key to paradise: an explanation of the 
faith of Ahl al-Sunna]. He gave written authorizations during his lifetime to a 
number of sheikhs in the path, among them ‘Abd al-Qadir ‘Isa of Aleppo, author 
of Haqa iq l an al-Tasawuf [Facts about Sufism]; Muhammad Sa‘id BuThani. his 
immediate successor in Damascus; and Muhammad Sa'id al-Kurdi, who brought 
the Shadhili tariqa to Jordan. When he died in Damascus in 1381/1961, he left a 
legacy not only of his writings, but also the illumined hearts of those he had led to 
Allah, and it was they who. out of regard for the master, renamed the tariqa the 
Hashimi-Darqaw f i way after his death (Tarikh ‘uiama’ Damashq (yl), 2.747-51; 
Sheikh ‘Abd ah Rahman Shaghouri; and n). 

x259 Muhammad Jurdani (see Muhammad ‘Abdullah Jurdani, x247) 

x260 Muhammad Makhluf (w35.1) is Muhammad Hasanayn ibn Muhammad 
Makhluf aLAdawi al-Maliki, born in Bani ‘Adi, Egypt, in 1288/1871. He was a 
Maiiki scholar who was educated at abAzhar University, where he taught and 
became a member of its supervisory boards in which capacity he founded and 
organized al-Azhar Library. After later appointments, first as sheikh of the 
Ahmadi Mosque and then as general director of religious academies, he retired in 
A.H. 1334 to devote himself to teaching Islamic theology (tawhid), philosophy, 
and fundamentals of law and faith. He authored some thirty-seven works in 
Koranic exegesis, fundamentals of jurisprudence, and other subjects, and died in 
Cairo in 1355/1936 (al-A'lam (yl36) 6.96). 

x261 Muhammad Ma k ruf (w9.4) is Muhammad Ma‘ruf ibn Ahmad ibn Abu 
Bakr, bom is 1853 in Moroni on Grand Comoro Island, which lies between the 
northern tip of Madagascar and the East African Coast, He was asocial reformer, 
preacher, and the sheikh of the Yashrutiyya branch of the Shadhili tariqa in East 
Africa, which is credited with contributing to a considerable expansion of Islam 
there, and is reported to have had, before the sheikh’s death, many hospices 
(zawaya) along the islands and mainland of the East African Coast, including 
Madagascar, Mozambique, Zanzibar, Pemba, Mauritius, Mafia Island, and the 
Comoros, as well as in Kenya, Tanganyika, and even far-off New Guinea. He 
died in 1905 and was buried at his zawiya on Grand Comoro Island (Muslim 
Brotherhoods (y86), 152-58). 

*262 Muhammad Sa id Burhani (t3.1) is Muhammad Sa‘id ibn ‘Abd ab 
Rahman ibn Muhammad Sa L id ibn Mustafa ibn ‘Ali al-Daghestani al-Burhani. a 
Hanafi scholar in fundamentals of law and faith, Sufi, and commentator who was 
bom in Damascus in 1311/1894. He fought against the French at the outset of the 
foreign occupation of Syria in 1920, after which he returned to Damascus to study 
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the Islamic sciences, first with his father, and then with scholars such as 1 Abd al- 
Qadir al-lskandari, Badr al-Din al-Hasani, the mufti of Damascus ‘Ata Allah aU 
Kasam, and others. After first taking the Naqshbandi way from Sheikh Abu 
al-Khayr al-Maydani, he became a disciple of Sheikh Muhammad Hashimi. He 
taught at the Tawba and Umayyad Mosques, and upon his retirement devoted 
himself to helping Sheikh Hashimi, who was to appoint him as his successor. A 
voracious reader, he edited, annotated, and prepared indexes for a large number 
of books and treatises, among them 'Ala 1 al-Din ‘Abidin’s classic primer in Hanafi 
law, abHadiyya ab'Alaiyya [The gift of "Ala*], and Sheikh Muhammad 
Hashimis Sharh Shatranj ab'anfin [Explanation of “The chess of the gnostics”], 
a mystical commentary on a chess board-like diagram ascribed to Sheikh Muhy id- 
din ibn al-’Arabi. He died in 1386/1967 in Damascus {Shuruh Risaia abShaykh 
Arslan (y5t), 281-82; and Tarikh ulama' Dimashq (yl), 2.794). 

x263 Muhammad Sa‘id Buti (bl.l) is Muhammad Sa‘id ibn al-Mulla Muham¬ 
mad Ramadan al-Buti, born of Kurdish descent in 1350/1931 in Damascus. The 
son of one of the foremost Shafi'i scholars of his time, Mulla Ramadan, he studied 
Arabic grammar, logic, and philosophy with his father, as w r e!l as Shafi'i jurispru¬ 
dence and fundamentals of Islamic law and faith, and after graduating from the al- 
Tawjih al-lslami Institute in Damascus, travelled to Cairo and took a degree from 
al-Azhar before returning to Syria, where he taught first in Homs and then in 
Damascus at the College of Sacred Law. He took a doctorate in principles of 
Islamic legal methodology from the University of Damascus in a.h. 1385, and was 
appointed as a professor there in the Faculty of Sacred Law and Arts. He has writ¬ 
ten many works, among them Fiqh absira [Sacred Law inferred from the pro¬ 
phetic biography], and al-Lumadhhabiyya akhtar bid‘a tuhaddidu absharia 
al-lslamiyya [Not following a school of jurisprudence is the most dangerous inno¬ 
vation threatening Islamic Sacred law], while his most recent work, al-Salafiyya 
marhala zamaniyya mubaraka la madhhab Islami [The “way of the early Mus¬ 
lims” was a blessed historical epoch, not an Islamic school of thought], has gained 
a wide readership. He lives in Damascus, where he writes, teaches at the univer¬ 
sity, and gives well-attended public lectures at several mosques ( Shuruh Risaia ab 
Shaykh Arslan (y51), 283; and n). 

x264 (a) Muhammad Shirbini Khatib(hl.O) is Muhammad ibn Ahmad, Shams 
al-Din al-Shirbini al-Khatib of Cairo. A Shafi'i Imam and Koranic exegete of 
knowledge and piety, he studied in Cairo under Imam Ahmad al-Ramli, as well 
as Nur al-Din Mahalli, Ahmad Burullusi, and others, who authorized him to give 
formal legal opinion and instruction. He educated a multitude of scholars, and his 
works won recognition in their author’s lifetime for their outstanding clarity and 
reliability, among the most famous of them his four-volume Mughni al-muhtaj ila 
ma'rifa ma'ani alfaz al-Minhaj [The en richer of him in need of knowledge of the 
meanings of the words of “The seekers' road"], a commentary on Nawawi’s 
Minhaj abtalibin; and his Koranic exegesis al-Siraj abmunirfi aid'ana ‘ala ma'rifa 
ba d kalam Rabbina al-Hakim abKhabir (The light-giving lamp: an aid in know¬ 
ing some of the words of our Lord, the All-wise and All-knowing]. He died in 
Cairo in 977/1570 (abA'lam (yl36), 6.6; Mughniabmuhtaj (y73L 4.548; and n). 

x264 (b) Muhammad ‘Umar Muhammad ‘Umar (Document 4) was born in the 
Suwayd governorate of Egypt in about 1934 and was educated in Cairo, where he 
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graduated from the College of Arts at Cairo University. In 1985 he was appointed 
to his current post as Director of the Department of Translation at al-Azhar s 
Islamic Research Academy (Sheikh Fath Allah Ya Sin Jazar). 

x265 Muhyiddin ibn al-'Arabi (r20.3) is Muhammad ibn 'Ali ibn Muhammad 
ibn aPArabi, Abu Bakr Muhyi al-Din al-Hatimi al-Ta’i, The Greatest Sheikh (al- 
Shaykh al-Akbar), bom in Murcia (in present-day Spain) in 560/1165. A rnujtahid 
Imam in Sacred Law, Sufism, Koranic exegesis, hadith, and other Islamic sci¬ 
ences, and widely regarded as a friend (wall) of Allah Most High, he was the 
foremost representative of the Sufi school of the "oneness of being' (wahdat al- 
wujud, dis: x5). as well as a Muslim of strict literal observance of the prescriptions 
of the Koran and sunna. He first took the way of Sufism in A H. 580, and in the 
years that followed authored some six hundred books and treatises in the course 
of travels and residences in Fez, Tunis, Alexandria, Cairo, Mecca, Baghdad, 
Mosul, Konya, Aleppo, and finally Damascus, where he lived till the end of his 
life and completed his al-Futuhat al-Makkiyya [The Meccan revelations] and 
Fusus al-hikam [The precious stones of the ring-settings of the wisdoms]. Since 
interest in his work continues among even non-Muslim scholars, a number of her¬ 
meneutical obstacles are worth mentioning here that have in some measure so far 
hindered serious efforts to understand the sheikh's works, by friend and foe alike. 

The first is lack of common ground with the author, who has written, '‘We are 
a group whose works are unlawful to peruse, since the Sufis, one and all, use terms 
in technical senses by which they intend other than what is customarily meant by 
their usage among scholars, and those who interpret them according to their usual 
significance commit unbelief.’* While this may not be particularly intimidating to 
someone w T ho is already an unbeliever, it does at least implicitly deny the validity 
of a do-it-yourself approach to the sheikh’s thought and point up the relevance of 
the traditional maxim, Knowledge is to be taken from those who possess it. 

A related difficulty is that the context of much of Ibn aP Arabia Futuhat and 
other works is not only the outward Islamic sciences, but also their inner signifi¬ 
cance, not by any means an “esoteric symbolism' 1 that nullifies the outw ard con¬ 
tent of the sheikh’s inquiries, but a dimension of depth, a reflective counterpart 
to their this-w r orldlv significance whose place and existential context is the world 
of the spirit, to which the physical universe—in which many of his would-be inter¬ 
preters are firmly enmeshed and know nothing besides, especially those who are 
atheists—is like a speck of dust in the sea. While the present discussion cannot 
adequately do justice to the topic, one may yet observe that the heart of someone 
familiar only with the “What will I eat." “What will I say," “Will it prove fea¬ 
sible, “ and other physical and intellectual relations of instrumentality that make 
up this world is no more capable of real insight into the world of someone like the 
sheikh than a person inches away from a giant Monet is capable of seeing the pic¬ 
ture he believes is “before his very eyes.” The way of Ibn aPArabi is precisely a 
way, and if one has not travelled it or been trained to see as Ibn aP Arahi sees, one 
may well produce intelligent remarks about one's perceptions of the matter, as 
attested to by a whole literature of ""historical studies' 7 of Sufism, but the fact 
remains that one does not see. 

A third difficulty is the problem of spurious interpolations by copyists, as 
once happened to ‘ Abd al-Wahhab Sha‘rani, who had to bring his own handwrit¬ 
ten manuscript to court to prove he was innocent of the unbelief that enemies had 


1080 




www.islamicbulletin.com 


Nluhyiddin ibn al-‘Arabi 


\265 


inserted into his work and published in his name. The Hashiya of Ibn 4 Abidin 
notes that this has also happened to the Fusus al-hikam of Ibn aPArabi, the 
details being given in a promulgation by the Supreme Ottoman Sultanate 
exonerating the author of the statements of unbelief (kufr) it said that Jews had 
interpolated into the work. This is supported by the opinion of Mahmud Mahmud 
Ghurab. an Ibn al-‘Arabi specialist of Damascus who has published more than 
twelve books on the sheikh’s thought, among them ai-Fiqh ‘ind al-Shaykh al- 
Akbar Muhyiddin ibn al-'Arabi |Sacred Law according to the Greatest Sheikh, 
Muhyiddin ibn al-‘Arabi], which clarifies Ibn al-'Arabi’s position as a Zahiri 
Imam and mujiahid in Sacred Law; and Shark Fuslls al-hikam [Exegesis of "The 
precious stones of the ring-settings of the wisdoms”], in which Ghurab indicates 
eighty-six passages of the Fusus that he believes are spurious, adducing that they 
contradict the letter and spirit of al-Futuhat al-Makkiyya , w hich must be given 
precedence because we possess a manuscript copy in the author's own handwrit¬ 
ing, while there are no such copies of the Fusus , 

One may summarize the above-mentioned difficulties and others by the gen¬ 
eral observation that without a master with whom to read these texts, someone 
who has himself read them with a teacher aware of their place in the whole of the 
sheikh's work, one is in danger of projecting one's own limitations onto the 
author. This happens in our times to various groups of interpreters, among them 
non-Muslim "Sufis' who have posthumously made Ibn al-Arabi an honorary 
Mason, saying that he believed all religions to be equally valid and acceptable— 
which Ghurab says is an ignorant misreading, and to which the sheikh himself fur¬ 
nishes a sufficient reply in his account of his convictions Oaqida) at the first of the 
Futuhat where he says, "Just as I charge Allah, His angels. His entire creation, 
and all of you to bear witness upon me that I affirm His unity, so too I charge Him 
Most Glorious, His angels, His entire creation, and all of you to bear witness upon 
me that I believe in the one He has elected, chosen, and selected from all His exis¬ 
tence. Muhammad (Allah bless him and give him peace), whom He has sent to all 
mankind entirely (ila jami‘ al-nas kaffatan) to bring good tidings and to warn and 
to call to Allah by His leave” (<al-Futuhat al-Makkiyya (y55), 1.38). It is fairly 
obvious that his being sent to all mankind would be pointless if all other religions 
were not now abrogated, as would jihad, something that Ibn al-‘ Arabi discusses, 
before going on to explain its spiritual side, in what is unmistakably a treatment 
of its outward military aspect and rules, believer against unbeliever, sword against 
sword, which Ghurab points out would be meaningless if both sides were upon 
guidance. Finally, in a chapter entitled "The Levels of the Inhabitants of Hell” 
(al-Futuhat al-Makkiyya (y55), 1.301), the sheikh clearly explains that while dis¬ 
obedient Muslims (Tisat) will one day leave the hellfirc, those who associated 
others with Allah (mushrikun) and the Jews and Christians (Ahl ai-Kitab) who 
did not accept the Prophet (Allah bless him and give him peace) after his coming 
will remain in hell forever—which is as far from the universal validity of ah reli¬ 
gions as anything could be. 

Other interpreters w ho error are well-meaning Muslims w r ho do not and can¬ 
not understand the sheikh’s work, which they read in their native Arabic as if it 
were a newspaper and then level accusations of unbelief against the author on the 
basis of w r hat comes to their minds while doing so. For all groups of interpreters, 
there is a pressing need for scholarly modesty and candor about our exegetical 
limitations, and to draw attention to the fact that without a guide in reading the 
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sheikh’s thought, one is adrift in a sea of one’s own guessw ork. 

Aside from these basic hermeneutic requirements for reading the work of 
lbn al-'Arahi. other, existential qualifications are needed, for as mentioned 
above, the sheikh's method is a way, and as such entails not only curiosity, but 
commitment and most of all submission to Allah Most High as the sheikh had sub¬ 
mission to Him, namely through Islam -as well as other conditions mentioned by 
lbn Hajar Haytami in a legal opinion in which, after noting that it is permissible 
or even meritorious (mustahabb) to read the sheikh's works, but only for the qual¬ 
ified, he writes: "Imam lbn al-‘Arabi has explicitly stated: ‘It is unlawful to read 
[the Sufis’] books unless one attains to their level of character and learns the 
meaning of their v/ords in conformity with their technical usages, neither of which 
is found except in someone who has worked assiduously, rolled up his sleeves, 
abandoned the w'rong, tightened his belt, filled himself replete w ith the outward 
Islamic sciences, and purified himself from every low trait connected with this 
world and the next. It is just such a person who comprehends what is being said 
and is allowed to enter when he stands at the door.' ” The sheikh outlines what is 
entailed by working assiduously in a series of injunctions (wasaya) at the end of 
his Futuhat ((y55), 4.444-551) that virtually anyone can benefit from, and by 
which one may infer some of the outward details of the sheikh's w'ay. By ail 
accounts, he Jived what he wrote in this respect, and his legacy bears eloquent tes¬ 
timony to it. He died in his home in Damascus, a copy oi GhazaWs Ihya’ ‘ulum al- 
din on his lap, in 638/1240 (al-A'lam (yl36). 6.281; al-Fatawa al-hadithiyya (y48), 
296^-97; al-Futuhat aFMakkiyya (y55), 1.38, 1.301, 2.425, 4.444-551; Hashiya 
radd al-muhtar (y47), 4.238; Shark Fusus al-hikam (y42), 475-98; Mahmud 
Mahmud Ghurab; Sheikh ‘Abd al-Rahman Shaghouri; A; and n). 

x266 Muhyiddin Mahmalji {Document 1) is a friend of Sheikh 4 Abd al-Wakil 
Durubi and Yasin k Arafa who lives in Damascus. He frequently visits the Dar- 
wishivya to sit with the circle that gathers there, and is about Sheikh ‘Abd ah 
Wakil’s age (n). 

x267 Mujahid (a4.6) is Mujahid ibn Jabr, Abu al-Hajjaj al-Makki, of Mecca, 
bom in 21/642. A Koranic exegete of the generation who followed that of the 
Companions, he is referred to by Dhahabi as "the sheikh of Koran reciters and 
interpreters” and took his knowledge of Koranic exegesis from Ibn ‘Abbas, with 
whom he read the Koran three times, stopping at every verse and asking him how 
and in reference to what it was revealed. He moved from place of place and finally 
settled in Kufa. Unable to hear of anything strange or marvelous without person¬ 
ally going to investigate, he w'ent to the Well of Barahut in Hadramawt, Yemen, 
which is said to contain the souls of unbelievers and hypocrites, and went to Baby¬ 
lon to look for Harut and Marut. It is said he died while prostrate in prayer, in 104/ 
722 (al-Alam (yl36). 5.278; and Mu 1 jam al-buldan (y43) t 1.405). 

x268 Munawi {see ‘Abd al-Ra’uf Munawi, xl5) 

x269 Mundhiri (w40.4) is 4 Abd al-'Adhim ibn 'Abd al-Qawi ibn Abdullah ibn 
Salama, Abu Muhammad Zaki al-Din al-Mundhiri, born in F.gypt in 581/1185. 
He was a Shafi‘i scholar, historian, lexicographer, and the hadith master (hafiz) 
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of his time, a saintly ascetic who was regarded by contemporaries as a friend (wall) 
of Allah Most High. He studied hadith under masters in Mecca, Damascus, Har- 
ran } al-Ruha. and Alexandria before returning to Cairo, where he was appointed 
as sheikh in the Dar al-Hadith al-Kama)iyya. He held this position for twenty 
years, teaching, writing, and not leaving the school except for the Friday prayer, 
and he authored a lexicon, a history , and a number of works on hadith, of which 
the four-volume al-Targhib wa al-tarhib [The instilling of desire and fear] is the 
most well known. He died in Cairo in 657/1258 (al-A'tam (v136). 4.30; and 
! abaqat al-Shafi iyya al-kubra (y l2K), 8.259). 

x270 Munkar (u3.3) is one of the two fearsome angels who question the newly- 
buried in their graves, as discussed above at v2.2 and w32.1(2) (n). 

x271 Musa (u3.5) is Musa ibn ‘Imran ibn Qahith ibn ' Azir ibn Lawi ibn Ya‘qub 
ibn Tshaq ibn Ibrahim (upon whom be peace), the prophet and messenger of 
Allah Most High to Bani Israel. He is mentioned in many places in the Holy 
Koran, among them sura al-A l raf, which tells of the two great signs that Allah 
vouchsafed to him to convince Pharaoh to let Bani lsrail leave Egypt with him. 
The First of these was that when he cast his staff, it became a snake, while the sec¬ 
ond was that when Musa drew forth his hand from his bosom, it illumined the 
earth to the sky, after which he returned it to his bosom and it became as it had 
been. But the members of Pharaoh's council told him that Musa was merely a sor¬ 
cerer, and Pharaoh refused to heed what he had been shown. The Koran 
describes the afflictions that were visited on Pharaoh's people in the wake of his 
refusal, how Musa left Egypt with Bani Israel, the drowning of Pharaoh and his 
host, and the wanderings of Bani Isra’il in the desert for forty years, during which 
Musa’s brother Harun died, and then Musa a year later (al-Futuhat al-ilahiyya 
(y65), 1.56; Qisas ai-anbiya' (v59), 296; al-Siraj abmunir (\12) y 1,499; and n). 

x272 Musaylima the Liar (w30.2) is Musaylima al-Kadhdhab ibn Thumama ibn 
Habib al-Hanafi al-Wa’ili, born in al-Yamama in a village now know r n as al- 
Jubayla in the Najd highlands of eastern Arabia. It is related that he wrote a letter 
to the Prophet (Allah bless him and give him peace) after the conquest of Mecca, 
saying: '“From Musaylima the Messenger of Allah to Muhammad the Messenger 
of Allah. Peace be upon you. To commence: i have been given to share with you 
in the matter. Wc shall have half the earth and the Quraysh have half, though the 
Quraysh are a people who transgress." The Prophet (Allah bless him and give him 
peace) answered, ‘‘From Muhammad the Messenger of Allah to Musaylima the 
Liar. Peace be upon whoever follows guidance. To commence: the earth belongs 
to Allah, who bequeaths it to whomever He wills of His servants, and the outcome 
is to the godfearing. " Musaylima composed rhyming verse in attempts to imitate 
the Koran, and the Prophet (Allah bless him and give him peace) died before he 
could finish him, though when Abu Bakr became caliph he gathered a. large army 
he placed under the leadership of Khalid ibn al-Walid, who proceeded to 
Yamama and attacked Musaylima in A H 12 in a pitched battle that extirpated the 
false prophet and his followers, but at a cost of some 1,22(1 Muslim lives, 45(1 of 
w'hom were Companions (al-A‘lam (y!36). 7.226). 

x273 Muslim (Introduction) is Muslim ibn al-Hajjaj ibn Muslim, Abu al- 
Husavn al-Qushayri al-Naysaburi, born in Nishapur, Persia, in 204/820. A Shafi'i 


1083 




www.islamicbulletin.com 


x274 


Biographical Notes 


scholar, and a hadith master (hafi/.) and Imam second only to his mentor Bukhari, 
he was the author of the famous hadith collection Sahih Muslim [The rigorously 
authenticated collection of Muslim], which has inspired many commentaries and 
is considered among the greatest works on hadith in Islam. Besides studying with 
Bukhari, he travelled to the \ lija/., Egypt, Syria, and Iraq, learning hadiths from 
over 22(1 of the principle sheikhs of the time, including Ahmad and Ishaq ibn 
Rahawavh While some scholars have considered Muslim's Sahih to be greater 
than Bukhari’s because of the excellence of its arrangement and other editorial 
features, the truth is that Bukhari’s collection is superior because of its additional 
strictures for a hadith’s admissibility as "rigorously authenticated” (sahih). Imam 
Muslim also wrote a number of other works in hadith. and died in Nishapur in 
261/875 (ibid,, 7.221; Shark Sahih Muslim (y93), 1.1-3; Siyar a*lam al-nubala 
(y37), 12.557-61; al-Taj al-jami' U al-usul (ylOO), 1.16; and n). 

x274 Mu taw a Hi (ml 2.6) is “Abd al-Rahman ibn Ma’mun ibn ‘Ali ibn Ibrahim, 
Abu Sa d al-Naysaburi al-Mutawalli, bom in Nishapur. Persia, m 426/1035. A 
Shafi’i Imam and scholar in Sacred Law, principles of jurisprudence, and tenets 
of faith, he studied in Mcrv (in present-day Turkmen S.S.R.) under ‘Abd al- 
Rahman Furani (xl24) and authored Taiimma ol-lbana [The completion of‘‘The 
explanation *], a voluminous commentary on a work by Furani. He also studied 
Shafri jurisprudence under the sheikh of Imam Baghawi, al-Qadi Husayn ibn 
Muhammad Marwazi, and took hadith from Abul Oasim Oushayri before suc¬ 
ceeding Abu Ishaq Shirazi as the sheikh of the Nizamiyya Academy ai 
Baghdad, where he died in 478/1087 (ibid,, 3.323; and Tabaqat al-Shafi'iyya al - 
kubra (yl28), 5.106- 7). 

x275 Muzani (ol.O) is Ismail ibn Yahya ibn Ismail, Abu Ibrahim al-Muzani of 
Egypt, born in 175/791. A Shafii scholar of Sacred Law and student of the Imam 
himself, he was so expert at arguing a case that Shafii once remarked of him, 
’Were he to debate the Devil, he would win.” Abu Ishaq Shirazi described him 
as "an ascetic scholar and mujtuhid, a debater of considerable skill at presenting 
an argument with an aptitude for subtle shades of meaning.” He wrote a number 
of works in Sacred Law, of which his summary of the school’s rulings, al- 
Mukhiasar [The epitome], is perhaps the most famous. Devoted to worship, if he 
missed a prescribed prayer in congregation he would pray it twenty-five times 
alone, and it was his practice to wash the dead without payment in hope of Allah’s 
reward, saying, “I do it to soften my heart.” He died in 264/878 (al-A'lam (y!36), 
1.329; and Tabaqai al-Shafiiyya al-kubra (y!28), 2,93), 

x276 (N:) (see (Sheikh) Null ‘Ali Salman, x290) 

x277 (n:) (see Nuh Ha Mini Keller, x291) 

x278 Nafi‘ (w28.1(3)) is Nafi‘, Abu ‘Abdullah al-Qurashi. Originally taken 
prisoner by ‘Abdullah ibn ‘Umar, he grew up in Medina to become the mufti and 
Imam of the generation that followed the Companions. He w as one of the sheikhs 
of Imam Malik, relating hadiths from Ibn ‘Umar, ‘Aisfca, Abu Hurayra, Abu 
Said al-Khudri, and others. Not a single mistake is known in all the hadiths he 
related, and Imam Bukhari was to say, "The most rigorously authenticated chan- j 
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nel of transmission is that of Malik from Nafi 1 from Ibn ‘Umar/* He died in 
117/735 (al-A'tam (yl36)* 8,5; and Siyar a'lam al-nubata' (y37), 5.95-97), 

x279 Nahlawi (see Khalil Nahlawi, x215) 

x280 Najm al-Ghazzi (r28.1) is Muhammad ibn Muhammad ibn Muhammad, 
Abu al-Makarim Najm al-Din al-Ghazzi, born in Damascus in 977/1570. He was 
a Shafi‘i scholar, researcher, litterateur, biographer, and historian w r ho composed 
a number of books and treatises, including his well-known biographical collection 
al-Kawakib al-sa ira ft tarajim ii'yan al-mi'a al-'ashira [The moving stars: on biog¬ 
raphies of notables of the tenth century]. He died in Damascus in 1061/1651 ( al - 
A 1 lam (yl36), 7.63; and Sheikh Shu'ayb Arna’ut). 

x281 Nakir (u3.3) is one of the two angels who question the dead in their graves 

after burial, as mentioned above at v2,2 and w32.1{2) (n). 

x282 (Imam) Nasafi (w57.2) is 'Abdullah ibn Ahmad ibn Mahmud, Abu al- 
Barakat Hafiz al-Din al-Nasafi of Idhaj, a village near Isfahan, Persia. Among the 
great Ha nafi Imams of his time, he authored major contributions in methodolog¬ 
ical fundamentals of Sacred Law, Hanafi jurisprudence, and tenets of faith, 
though he is most famous outside of his school for his three-volume Koranic 
commentary Madarik al-Tanzil [Realizations of the Revelation], which places 
particular emphasis on the lexical and grammatical dimensions of Koranic 
interpretation. He died in Idhaj in 710/1310 (aI-A 4 lam {y 136), 4,67), 

x283 Nasa’i (Introduction) is Ahmad ibn 'Ali ibn Shu'ayb ibn ‘All ibn Sinan ibn 
Bahr ibn Dinar, Abu ‘Abd al-Rahman al-NasaT originally of Nasa, Persia, born 
in 215/830. He was a Shaft'i scholar and judge, ahadith master (hafiz) and Imam. 
Educated in hadith by scholars like Ishaq ibn Rah away h, Abu al-Qasiml abarani, 
and others during travels to Khurasan, Iraq, Syria, the Hijaz, and the Arabian 
Peninsula, he eventually settled in Egypt. It is related that he used to fast every 
other day, and was fond of women, having four wives whom he took turns with as 
well as a number of concubines. While he authored works on the merits of the 
Companions and an outstanding volume on the excellences of Imam * Ali ibn Abi 
Talib (Allah be well pleased with him), his main work is his Sunan (Sunnas], one 
of the six great hadith collections of Islam. Daraqutni said of him, "Abu 'Abd al- 
Rahman leads all others of his time who are mentioned in the field of hadith," and 
when Dhahabi was asked who was more learned, Nasa'i or Muslim, he replied 
that the former was, a verdict (hat Imam Taqi al-Din Subki concurred with. After 
a lifetime of worship and of devotion to Sacred Knowledge, Nasa'i was martyred 
in 303/915 in Llamascusfor his love of Imam “All by remnants of the Kharijite sect, 
who gave him a beating from which he died (ibid., 1,171; and Tahaqat al - 
Shafi'iyya al-kubra (y 128), 3.14-16). 

x284 Nasir al-Mutarrizi (w42.2) is Nasir ibn ‘ Abd al-Sayyid Abi al-Makarim ibn 
"Ali, Abu al-Fath Burhan al-Din al-Mutarrizi, born in Jurjaniyya, Khaw'urizm (in 
present-day Turkmen S.S.R,). in 538/1144. A Hanafi scholar and poet, he was a 
specialist in Arabic lexicology and grammar who wrote a number of works of 
which his al~Maghrib fi tariib al-Murib [The causer of wonder: on the order of 
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“The clarifier*'], an exposition of a shorter rhymed work on lexicology of his own 
composition, is still among the best books available for rare words appearing in 
Hanafi legal texts. He died in Khawarizm in 610/1213 ( al»A lam (yl36), 7.348; 
and n). 

x285 (Imam) Nawawi (Introduction) is Yahya ibn Shamf ibn Murri ibn Hasan, 
Abu Zakariyya Muhyi al-Din al-Nawawi, born in the village of Nawa on the 
Horan Plain of southern Syria in 631/1233. He w'as the Imam of the later Shafi'i 
school, the scholar of his time in knowledge, piety, and abstinence, a hadith mas¬ 
ter (hafiz), biographer, lexicologist, and Sufi. When he first came to Damascus in 
a.h. 649, he memorized the text of Abu Ishaq Shirazf s at-Tanbih [The notice] in 
four and a half months, then the first quarter of Shirazi's al-Muhadhdhab (The 
rarefaction], after which he accompanied his father on hajj, then visited Medina, 
and then returned to Damascus, where he assidously devoted himself to master¬ 
ing the Islamic sciences. He took Shafi'i Law, hadith, tenets of faith, fundamen¬ 
tals of jurisprudence, Arabic, and other subjects from more than twenty-two 
scholars of the time, including Abu Ibrahim Ishaq al-Maghribi, ‘ Abd al-Rahman 
ibn Qudama al-Maqdisi, and others, at a period of his life in which, as Dhahabi 
notes, “his dedication to learning, night and day, became proverbial.” Spending 
all his time in either worship or gaining Sacred Knowledge, he took some twelve 
lessons a day, only dozed off in the night at moments when sleep overcame him, 
and drilled himself on the lessons he learned by heart while walking along the 
street. Fastidious in detail and deep in understanding of the subjects he thus mas¬ 
tered, he authored many great works in Shaft’i jurisprudence, hadith. history, and 
legal opinion, among the best known of which are his Minhaj aUtalibin [The 
seekers' road], which has become a main reference for the Shafi‘i school, Riyad 
al-saiihin [The gardens of the righteous] and Kltab al-adhkar (The Book of 
remembrances of Allah] in hadith, and his eighteen-volume Shark Sahih Muslim 
[Commentary on Muslim s ”Sahih”], He lived simply, and it is related that his 
entire wardrobe consisted of a turban and an ankle-length shirt (thawb) with a 
single button at the collar. After a residence in Damascus of twenty-seven years, 
he returned the books he had borrowed from charitable endowments, bade his 
friends farewell, visited the graves of his sheikhs who had died, and departed, 
going first to Jerusalem and then to his native Nawa, where he became ill at his 
father’s home and died at forty-four years of age in 676/1277, young in years but 
great in benefit to Islam and the Muslims (abA‘lam (yl36), 8.149; Mughni ab 
rnuhtaj (y73), 4.545-47; Riyadal-salihin (y107), introduction; Sheikh Hasan Saq- 
qaf; A; and n), 

x286 Nimrod (u3.8) is Nimrudh, the illegitimate son of King Kan‘an. The first 
man to claim he was God, to tyrannize people, and to put a crown on his head, he 
was the enemy of the prophet Ibrahim (upon whom be peace), whom he threw' 
into a fire and tried to burn, though Allah Most High commanded the fire to be 
cool and harmless to Ibrahim. After this, according to commentators, Nimrudh 
was killed w hen Allah sent an affliction of gnats upon his people as a punishment 
(al-Futuhat al-ilahiyya (y65), 1.210, 3,135). 

x287 Noah (see Nuh, x289) 
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x288 Nu'aym ibn Hammad (w4.7) is Nu‘ayra ibn Hammad ibn Mu'awiya ibn al- 
Harith, Abu 'Abdullah al-Khuza'j, originally of Merv r (in present-day Turkmen 
S.S.R.), who lived in Egypt. A scholar who knew the rules of Islamic estate divi¬ 
sion (far a'id), he is considered by Ibn Hajar 4 Asqalani to bp an honest hadith nar¬ 
rator who had a poor memory and made many mistakes in transmission, though 
Muhammad Zahid al-Kawthari and others have drawn attention to a number of 
hadiths he related containing corrupt convictions about basic tenets of faith. He 
died in a h. 228 {Taqnb abtahdhib (yl6) f 564; and n), 

x289 Nuh (u3.5) is Nuh ibn Lamak ibn Matushalakh ibn Akhnukh (upon whom 
be peace) T the first prophet sent by Allah Most High after Idris. The first to bring 
a revealed law (shari’a), to warn against polytheism (shirk), and the first whose 
people were punished for rejecting his message, he was a carpenter by trade who 
was sent to his people when fifty years old. Commentators relate that his true 
name was'Abd alGhaffar, but he became known as Nuh for his copious weeping 
(naha) over his having prayed to Allah to extirpate his corrupt people, who, after 
rejecting his message for 950 years, were drowned in a flood. Allah preserved Nuh 
and the believers from the Deluge by inspiring him to build an Ark which carried 
them safely upon the waters. All the inimitable miracles (mu'jizat) that Allah 
vouchsafed to Nuh pertained to his person, for he lived a thousand years without 
loss of strength or his hair turning gray, even though he fasted perpetually, and no 
one ever bore the afflictions he endured from his people throughout his life (ab 
Siraj d-munir (y72) 1.345.1.484; and n). 

x290 (Sheikh) Nuh ‘Ali Salman (Introduction) is Nuh ibn ‘AJi ibn Salman al- 
Qudah, born in 1939 in ‘Ayn Janna, near ‘Ajlun, Jordan. His father was a ShatTi 
scholar who was educated in Damascus under Sheikh 1 Ali al-Daqar, and when he 
returned to Jordan, studied various works of the Islamic sciences (among them 
Ghazali’s Ihya ulum al-din, which he read seven times) and taught his four sons 
Sacred Law, grammar, and tenets of faith before sending them, each in their turn, 
to Damascus for an Islamic education. Nuh went in 1954, spending seven years in 
the Islamic preparatory and secondary schools of al-Jama‘iyya al-Ghurra’ 
founded by his father’s sheikh, where in addition to secular subjects, he studied 
tenets of faith and Shafi'i jurisprudence from works like ‘ Umdai al-salik [The 
reliance of the traveller], Matari Abi Shuja * [The text of Abu Shuja 1 ], and 
Nawawi’s Minhaj al-talibin [The seekers’ road] with such sheikhs as ‘Abd al- 
Karim al-Rifai, Ahmad al-Basrawi, ’Abd al-Razzaq al-Himsi, Nayyif al-‘Abbas, 
Mahmud al-Ranqusi, and the judge Muhammad Khayr al-Shamma\ and during 
which time he also attended the lessons of Sheikh Muhammad Hashimi, from 
whom he took the daily dhikr (wird) of the Shadhili tariqa. After secondary 
school, he attended theCollege of Sacred Law at the University of Damascus for 
four years, much of his study devoted to Hanafi jurisprudence, under Mustafa al- 
Zarqa, Wahbi al-Zuhayli, 'Abd al-Rahman al-Sabuni, Amin a!-Misti, ‘Abd al- 
Fattah Abu Ghudda, Muhammad al-Mubarak, Fawzi Faydullah, and others. He 
graduated in 1965 and returned to Jordan, where he joined the armed forces and 
worked with Sheikh ‘Abdullah Muhammad ai-‘Azam whom he succeeded as 
mufti in 1972. In 1977, he went to Cairo and spent three years in the master’s 
degree program at al-Azhar, where he studied fundamentals of law and belief 
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under Sheikh ‘Abd al-Ghani 4 Abd aJ-Khaliq, comparative jurisprudence with 
Sheikh Hasan al-Shadhili, and heard the late rector of al-Azhar Sheikh 'Abd al- 
Halim Mahmud lecture on Sufism, It was during this period that he wrote his 
Qada* ai-'ibadat wa al-niyaba fiha [Making up acts of worship and performing 
them for others] with Sheikh Muhammad al-Anbadhi as bis supervisor, for which 
he received his master’s degree in 1980. The following year, he enrolled in the 
doctoral program at the University of Imam Muhammad ibn Sa'ud in Riyadh, and 
in 1986 took a doctorate for his second main work, Ibra al-dhimma min huquq al - 
'ibad [Fulfilling one's obligation to give others their rights]. 

From the time of his appointment as mufti in 1972, Sheikh Nuh has dis¬ 
charged the duties of his office with energy and competence, writing hundreds of 
formal legal opinions in response to questions on all aspects of the religion of 
Islam, many of them published in the Armed Forces monthly religious journal al- 
Tadhkira [The reminder], in addition to lectures, books, and articles on Sacred 
Law, prophetic biography, tenets of faith, and other topics. During his tenure, the 
Jordanian Army has been distinguished by having an imam in every unit who is 
not only part of it wherever it goes, but leads the obligatory prayers, gives weekly 
religious lessons, answers questions about Islam, and is subject, to regular 
refresher courses in Shafi'i jurisprudence, hadith, Koran, and tenets of faith. In 
the course of helping with the present volume, though busy w r ith official duties. 
Sheikh Nuh generously spent his after-work hours with the translator in sessions 
often extending laic into the night at his own home, never refusing any service he 
could render or declining to research any question connected with Sacred Law, 
and never asking for anything in return. He presently lives in Marj a!-Hamam, 
near Amman, Jordan (n). 

x291 Nuh Ha Mim Keller (Title Page) is from Odessa, Washington, in the 
northwestern United States, Bom in 1954 and raised as a Roman Catholic, he 
worked as a commercial fisherman in the North Pacific for a space of years be¬ 
tween travelling in the off-seasons and attending institutions of higher learning, 
He studied philosophy, concentrating mainly on the epistemology of ethical 
theory, with Andrew' J, Bjelland at Gonzaga University and with the French 
philosopher Paul Ricoeur, author of The Symbolism of Evil and The Conflict of 
Interpretations , at the LIniversity of Chicago. It was at the latter that he first 
studied classical Arabic with Carolyn Killean and Galal Nahhal, then with Salim 
Hermts Yunus in Cairo—where he became a Muslim at al-Azhar by the mercy 
and grace of Allah in 1977—and then with Claude Audebert at UCLA, from 
which he received a degree in philosophy in 1980. Moving to Jordan, he pursued 
his learning of Arabic at the University of Jordan under Hala Nashif and later 
taught English at Yarmouk University. He took the Shadhili tariqa in 1982 in 
Damascus from Sheikh 'Abd al-Rahman Shaghouri, his teacher in the way of 
tasawwuf from that time. In need of a basic manual of Islamic law, in the fall of 
1982 he bought the copy of ‘ Umdat al-salik wa 'uddat al-nasik that with the help 
and instruction of Sheikh v Abd al-Wakil Durubi and Sheikh Nuh k Ah Salman w r as 
completed in annotated translation as the present work, The Reliance of the 
Traveller, in 1990. Among his other teachers is Sheikh Shu ayb Amaut, with 
whom he studies Hanafi jurisprudence. He presently lives in Amman (n). 

x292 (O:) (see (Sheikh) 'Umar Barakat, x352) 


1088 




www.islamicbulletin.com 


P. Casanova 


x293 


x293 P. Casanova (wl5.2) is Paul Casanova, a French orientalist born in 
Algeria who went to Paris in 1879, studied at the School of Living Eastern Lan¬ 
guages, and was appointed as secretary of the Department of Oriental Numis¬ 
matics, after which he became a professor of Arabic at the University of France 
in 1909. He journeyed to Cairo three times and published works about Tbn Khal¬ 
dun, Egypt, and studies on Islamic coinage, weights, and measures. He died in 
Cairo in 1334/1924 (al-A'lam (y 136), 2.78), 

x294 Pharaoh (q6.3) isFiLawn. a title customarily borne by each of the Amalc- 
kite kings of ancient Egypt, though applied in the Koran to al-Walid ibn Mus‘ab 
ibn Ray van, the king at the time of the prophet Musa (upon whom be peace). 
Described in many places in the Holy Koran, Pharaoh was the personification of 
evil for his enmity tow ards the prophet Musa and crimes against God and man. He 
lived more than four hundred years and was drowned in the Red Sea at the head 
of his armies while pursuing Bani Tsra’i) (ahFutuhat al-ilahiyya (y65). 1.51: ah 
Shi fa (y 116), 1.211; and n). 

x295 (The) Prophet (see Muhammad, x245) 

x296 Oadi Tyad (o25.3(a)) is “Iyad ibn Musa ibn ‘Ivad ibn ‘Imran, Abu al-Fadl 
al-Yahsabi, bom in Sabta (present-day Ceuta, on the Strait of Gibraltar) in 
476/1083. The Imam of western Muslimdom in hadith and Arabic lexicology, he 
was a gifted Maliki scholar and author who wrote a number of books in the sci¬ 
ences of hadith, Maliki jurisprudence, and history, though he is best remembered 
for his two-volume ahShifa hi ta'rif huquq ah Mustafa [The cure, in outlining the 
attributes of the Chosen One], universally acknowledged as among the finest 
works ever written on the Prophet (Allah bless him and give him peace). He was 
appointed as the judge (Ar. qadi> whence the nickname) of Sabta, then Granada, 
and finally Marrakesh, where he died of poisoning, allegedly by a Jew, in 544/1149 
{al-A'lam (yl36), 5.99). 

x297 (Sheikh) al-Qalyubi (w41.3) is Ahmad ibn Ahmad ibn Salama, Abu al- 
‘Abbas Shihab al-Din al-Qalyubi, of Qalyub, Egypt. He was a Shafi l i scholar in 
Sacred Law and hadith, a physician, and the author of a number of books, com¬ 
mentaries, and treatises in Islamic jurisprudence, hadith, medicine, history, and 
geography. He died in 1069/1659 (ibid., (yl36). 1.92: Rudud 'ala abatil (y44), 
1.646; and Sheikh Shu‘ayb Arna’ut). 

\298 al-Qannad (w9.11) is probably "Ali ibn Abd al-Rahim, Abu al-Hasan al- 
Qannad al-Sufi of Wash, Iraq, who used to travel without any provisions, and met 
many of the sheikhs of his time. From the fact that he related some of the sayings 
of al-Hallaj, he may be supposed to have died after the lattcris death in 309/922 
(Tabaqat al-Sufiyva (yl29), 165; and n), 

x299 Qatada (a4.6) isQatada ibn Da’ama ibn Qatadaibn ‘Uzavr. Abu al-Khat- 
tab al-Sadusi, of Basra, Iraq, born in 61/680. Blind from birth, he was a hadith 
scholar and Imam of Koranic exegesis, Arabic, and geneology who met and 
related hadiths from many of the prophetic Companions and from those who 
came after them, including Anas ibn Malik, Abu aLTufayl al-Kinani, Sa‘id ibn al- 
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Musayyib, and others. Ahmad once called him “the most learned person in 
Basra.” He died of the plague in Wasit in 118/736 (al-Alam (vl36). 0,189; and 
Siyara'lam at-nubata 7 (y37). 5.269-70). 

*300 (The) Queen of Sheha (w30,1) is Hilqis bint Sharahil, descended of 
YaTab ibn Qahtan. It is related that her father, the king of Yemen, was unable to 
find a suitable wife among the princesses of outlying kingdoms, so he instead wed 
Rayhan hint al-Sakan, a woman of the jinn, and from their marriage was born 
Bilqis, who inherited his kingdom. The Holy Koran tells how the hoopoe of 
Sulayman (upon whom be peace) went to her kingdom and saw the queen and her 
people prostrating to the sun. and describes the events that led to her accepting 
Islam from Sulayman. Commentators relate that Sulayman then married her and 
confirmed her in her kingdom, ordering the jinn to build three incomparable 
palaces for her in Yemen, where he would visit her each month for three days, and 
that her reign lasted as long as his ( al-Futuhat al-ilahiyya (y65), 3.309-18), 

x30l (Imam) Qurtubi (p75.23) is Muhammad ibn Ahmad ibn Abu Bakr ibn 
Farah, Abu ‘Abdullah al-Ansari al-Qurtubi, of Cordova (in present-day Spain), 
A Maliki scholar and hadith specialist, he was one of the greatest Imams of 
Koranic exegesis, an ascetic who divided his days between worship and writing. 
Educated in hadith by masters like *Ali ibn Muhammad al-Yahsabi and al-Hasan 
ibn Muhammad al-Bakri, he wrote works in the sciences of hadith and tenets of 
faith, though his enduring contribution is his twenty-volume at-Jami 1 li ahkatv at - 
Qur'an [The compendium of the rules of the Koran|, from which he mainly omit¬ 
ted the stories and histories customary in other commentaries, and recorded 
instead the legal rulings contained in the Koran and how scholars have inferred 
them, together with canonical readings (qira’at), Arabic grammar, and which ver¬ 
ses abrogate others and which are abrogated (nasikh wa mansukb). Scholars have 
used it extensively ever since it was written. It is related that Qurtubi disdained 
airs, and used to walk about in a simple caftan with a plain cap (taqiyya) on his 
head. He travelled east and settled in Munya Abi al-Khusayb in upper Egypt, 
where he died in 671/1273 (at-A'lam (y!36), 5.322; al-Jami' li ahkam al-Qur’art 
(yl 17), 1,6-7; Sheikh Shu L ayb Arna’ut; and n), 

x302 Qushayri {see Abui Qasim Qushayri, x53) 

x303 (Imam) Rafi‘i (dl .2) is ‘Abd al-Karim ibn Muhammad ibn Abd al-Karim 
ibn al-Fadl ibn al-Hasan, Abu al-Qasim al-Kafii of Qazvin. Persia, born in 
557/1162. The Imam of his time in Sacred Law and Koranic exegesis, he repre¬ 
sents, with Imam Nawawi, the principle reference of the late Shafi'i school. His 
main work, a commentary on Ghazali’s al-Wajiz [The synopsis] entitled Path al~ 
Aziz fi shark al-Wajiz [The victory of the Invincible: an exegesis of “The synop¬ 
sis”] was later to furnish the textual basis for Nawawi’s Minhaj al-taiibin [The 
seekers' road]. Taj al-Din Subki noted of its author: "Imam Rafi i was steeped to 
repletion in the sciences of Sacred Law, Koranic exegesis, hadith, and fundamen¬ 
tals of Islamic legal methodology, towering above his contemporaries in the 
transmission of evidence, in research, guidance, and in attainment..,. It was as if 
jurisprudence had been dead, and he revived it and spread it, raising its founda¬ 
tions after ignorance had killed and buried it.” He authored works in Sacred Law 
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and history, and taught Koranic exegesis and hadith in Qazvin, where the haditb 
master (hafiz) Mundhiri was among his students. Known as a pure-hearted ascetic 
who followed the mystic path, Nawawi observed of him that he ‘‘had a firm stand¬ 
ing in righteousness, and many miracles were vouchsafed to him.” He died in 
Qazvin in 623/1226 (al-A‘lam (yl36), 4.55; Tabaqat al-Shafiiyya al-kubra (y 128) s 
8.281-85; and n). 

x304 Richard Doll (w41.2) is Sir Richard Doll, Emeritus Regius Professor of 
Medicine. University of Oxford, Green College, Oxford, U.K. (Oxford 
Textbook of Medicine (\76), xiv). 

x305 Ridwan (u3,3) is the angel who guards the gates of paradise (n), 

x306 (Sheikh) Ridwan al-Adal Baybars (wl5.2) is Ridwan ibn al-‘Adal ibn 
Ahmad Baybars, Abu al-Nabm al-Jazari, bom in 1264/1847 in Jazira al-Oibab, 
Egypt. He was a S ha fib scholar and Sufi who authored works of litanies of the 
Blessings upon the Prophet (Allah bless him and give him peace), and Sacred 
Law, among the latter his Rawda al-tnuhtaj'm iitna'rifa qawa idal-din [The garden 
of those in need of knowing the fundamentals of the religion], which is distin¬ 
guished by its clear presentation and discussions of contemporary legal questions. 
He died sometime after 1323/1905 {Mu'jam at-mu'alii fin (y69), 4.165; and n), 

x307 Rifa'a ibn Rafi‘ (w29.2(2)) is Rifa*a ibn Rafi‘ ibn Malik ibn ‘Ajlan, Abu 
Mu'adh al-Zuraqj (Allah be well pleased with him), a Medinan Helper and Com* 
panion of the Prophet (Allah bless him and give him peace). He was among those 
who fought ai the battle of Badr, and related twenty-four haditbs from the 
Prophet (Allah bless him and give him peace). He died in 41/661 ( al-A lum (yl36), 
3,29). 

x308 R. Peto (w41.2) is the Imperial Cancer Research Fund Reader in Cancer 
Studies, Nutfield Department of Clinical Medicine, University of Oxford, 
Radcliffe Infirmary, Oxford, U.K, {Oxford Textbook of Medicine (y76), xvi). 

x309 Rukana (n3.5) is Rukana ibn Abd Yazid ibn Hashim ibn al-Muttalib ibn 
‘Abd Manaf (Allah be well pleased with him), A Companion of the Prophet 
(Allah bless him and give him peace) who entered Islam the day Mecca was con¬ 
quered, he later settled in Medina, where he died in a h 42 (ai-Shifa (y!16), 
1.165; and Taqrib al-tahdhib (yl6). 2 Id). 

x310 Ruyani (ml3.2) is Abd al-Wahidibn Ismabl ibn Ahmad. Abual-Mahastn 
Fakhr aMslam al-Ruyani, of Ruyan in Tabaristan, Persia, born in 315/LU25. He 
was a Shafi‘i Imam who was educated under the sheikhs of his time in Bukhara, 
Ghazna, Nishapur, Rayy, and Isfahan, and founded a school in AmuL Tabari- 
stan (just south of the Caspian seacoast northeast of present-day Tehran, Iran), 
He once said, “If all ShafiTs books were burned, I could dictate them anew from 
memory. ' Renowned in his lifetime for his scholarship and honored by the vizier 
Nizam al Mulk, he authored Bahr al-madhhab [The sea of the school], one of the 
most extensive works in Shafi'i jurisprudence. He died in 402/1108 (ai-A'lam 
(yl36), 4.175; and Tabaqat al-Shafi'iyya al-kubra (y !28), 7 193-94). 
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x3l 1 Sa'd ibn Abi Waqqas (o25.4) is Sa‘d ibn Abi Waqqas Malik ibn Wuhayb 
ibn ‘Abd Manat’, Abu Ishaq abZuhri al-Qurashi (Allah be well pleased with him), 
born twenty-three years before the Hijra (a.d. 600). Among the great Compan¬ 
ions of the Prophet (Allah bless him and give him peace), he entered Islam at 
seventeen years of age, fought at the battle of Badr, and led the Muslims to victory 
at the battle of Qadisiyya, conquering Iraq and the cities of Persia for Islam. He 
was the first Muslim to release an arrow in the path of Allah, and was one of the 
ten informed he would enter paradise. Appointed as governor of Kufa during the 
caliphate of 'Umar, he was confirmed therein for a period by Uthman but then 
dismissed, after which he returned to Medina. He later lost his eyesight, and died 
at home in ‘Aqiq, about ten miles from Medina, in 55/675 {ul-A lam (y136), 3.87; 
Taqrih al-tahdhih , (y 16), 232; and n). 

x312 Safiyya (w27.1) is the Mother of the Faithful, Safiyya bint Huyay ibn 
Akhtab ibn Sa'ya (Allah be well pleased with her), a descendant of the prophet 
Harun (upon whom be peace). The daughter of Huyay, a notable of the Jew r ish 
tribes of Bani Ourayza and Nadir, when her husband was killed at Khaybar, she 
fell the lot of Dihya al-Kalbi and was presented to the Prophet (Allah bless him 
and give him peace), who freed her and married her. Safiyya was a noble and 
religious woman who possessed beauty and intelligence, and it is related that she 
had a bondswoman during the caliphate of Umar who went to him and said, 
"Safiyya loves Saturday and has connections with the Jews/’ whereupon ‘Umar 
sent for her and inquired about it, and she replied, “As for Saturday, I have not 
loved it since Allah gave me Friday in its place, and as for the Jews. I have kinfolk 
among them and maintain my family ties,” When she asked her servant what 
made her do what she did, she was told, “The Devil,' 1 to wdiich Safiyya 
responded, “You may go now, you are free.” She died in Medina in 50/670 ( aI- 
A'lam (yl36), 3.206; and Siyara'lam al-nuhala (y37), 2,232 -33). 

x313 Safwan ibn Umayya (o9.16) is Safwan ibn Umayya ibn Khalaf ibn Wahb 
ibn Hudhafa (Allah be well pleased with him), of Mecca, a Companion of the 
Prophet (Allah bless him and give him peace). A noble of the Quraysh renowned 
for his eloquence and generosity, he entered Islam after the conquest of Mecca 
and made good his Islam, being among those who fought in the battle of Yar- 
mouk-1 le related thirteen hadiths. and died in Mecca in a h 41 (ai-A *lam (yl 36), 
3.205: and Siyar a 1 him al~nubala' (y37), 2.562-67). 

x314 Sahl ibn ‘Abdullah (tl .7) is Sahl ibn ‘Abdullah ibn Yunus, Abu Muham¬ 
mad al-Tustari, of Shushtar, Persia, born in 200/815. An Imam of the Sufis and 
scholar who wrote on Koranic exegesis and Sufism, no one of his time resembled 
him in piety, asceticism, and devotions, and he was vouchsafed many miracles. 
Fine aphorisms on sincerity and self-discipline are related from him, and it is 
recorded that he met Dhul Nun ai-Misri in Mecca in the year of the latter's hajj. 
He died in 283/896 {ai-A 7 am (yl36). 3,143; ai Risala al-Qushayriyya (yl 18), 400; 
and n). 

x3l5 Salama ibn al-Akwa‘ (p 15.2) is Salama ibn ‘Amr ibn Sinan al-Akwa' al- 
Aslami (Allah be well pleased with him). Among the Companions who swore 
fealty to the Prophet (Allah bless him and give him) under the tree, he was a 
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courageous archer and runner who participated in seven battles with the 
Prophet (Allah bless him and give him peace) including Khaybar and Hunayn, 
and fought in the Muslim jihad in North Africa during the caliphate of ‘Uthman. 
lie related some seventy-seven hadiths, and died in Medina in 74/693 (at-A'lam 
(yl36), 3.113; and n). 

x316 Salih (u3.5) is Salih ibn ‘Ubayd ibn Asif ibn Masih ibn Ubayd ibn Hadhir 
ibn Tamud ibn Ghabir ibn Sam ibn Nuh (upon whom be peace), the prophet of 
Allah Most High to the people of Thamud. who carved homes in the rock of 
mountainsides. He lived before the time of Shu‘ayb and Musa (upon whom be 
peace), and was sent lo guide his people, though all but a very few denied him 
When Allah enjoined them to allow a she-camel to graze and water freely as a sign 
to them, they hamstrung and killed it, and in punishment were taken by a great 
earthquake from beneath and a cry (savha) from the sky, which slew them while 
sitting upon their knees in their homes {al-A‘lam (yl36), 3.188; al-Futuhat at- 
ilahiyya (y65), 2,158; and al-Siraj al-munir (y72), 1.488-90). 

x317 Salih Mu'adhdhm (b6.1) is Salih ibn Muhammad Mu adhdhin, horn in 
Damascus in 1947. He is a contemporary Shafi'i scholar who studied Sacred Law 
with Sheikh ‘Abd al-Karim al-Rifa'i, Sheikh Muhammad l Awad, and Sheikh 
Jamal al-Din al-Sayrawan. In 1972 he took a degree in pharmacy from the Univer¬ 
sity of Damascus, and now lives in Amman (n). 

x3J8 Salman the Persian (w4.4) is Salman. Abu ‘Abdullah al-Farisi (Allah he 
well pleased with him), a Companion of the Prophet (Allah bless him and give 
him peace). Originally a devout Zoroastrian from near Isfahan. Persia, he con¬ 
verted to Christianity and travelled to a series of ascetic masters, serving each in 
turn until their death, in Damascus, Mosul. Nusaybin, and Ammuriyya (in pres¬ 
ent-day Turkey), whence he w as directed to seek out a new prophet from Mecca 
whose time was imminent. Enslaved on the way. he was sold to a Jew of Bani 
Qurayza, met the Prophet (Allah bless him and give him peace) in Medina, and 
three years later with the help of his fellow Muslims was able to purchase his free¬ 
dom from his master. Digging the trench before the Battle of the Confederates 
w as his idea. He w r as a physically strong man of wisdom and learning who was well 
acquainted with the books of the Persians, Greeks, and Jews; when ‘Ali was once 
asked about him he said, “He was a man of us and for us. the line of the prophetic 
house, and in relation to you was as the sage Luqman, having learned the first 
knowledge and the last, read the first scripture and the last: an inexhaustible sea.” 
He related some sixty hadiths. and died in 36/656 (ai-A‘lam (yl36). 3.111-12; and 
Siyar a*lam al-nubala (y37), 1,505 -11). 

x319 (Imam) Sarakhsi (w43.3) is Muhammad ibn Ahmad ibn Sahl, Abu Bakr 
Shams al A imma al-Sarakhsi of Serakhs (in present-day Turkmen S.S.R.), He 
was a great Hanafi Imam, mujtahid, judge, and the author of the encyclopedic aU 
Mabsui [The extensive), whose thirty volumes he dictated to students from an 
underground cell where he was imprisoned in Uzjand near Fergana (in present- 
day Uzbek S.S'R.) for advising a local chief in the matter of religion. He wrote a 
number of outstanding works in Hanafi jurisprudence and methodological princi¬ 
ples of Sacred Law. and died in Fergana in 483/1090 (at-A'lam (yl36), 5.315; 
and n). 
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x320 Sariya (w60.i) is Sariya ibn Zunaym ibn ‘Abdullah ibn Jabir ibn 
Mahmiyya al-Kinani (Allah be well pleased with him), A physically powerful man 
who could outstrip horses for his fleetness of foot, he was a brigand in the pre- 
Islamic period of ignorance who participated in many raids, but afterwards 
became a Muslim who made good his Islam. Ibn ‘Asakir believes him to have 
known the Prophet (Allah bless him and give him peace), though Ibn Hibban con¬ 
siders him among those (tabiSn) who met only the Companions, In 23 A.H., the 
caliph Umar (Allah be well pleased with him) placed Sariya at the head of an 
army which he dispatched to Persia, and when he was later giving the Friday 
prayer sermon in Medina, it came to his mind that the army was encountering the 
enemy in the middle of a valley near a mountain, They seemed to ‘Umar to be on 
the verge of fleeing, so he called out in the midst of the sermon, “O Sariya, the 
mountain! the mountain!” raising his voice, w r hich Allah miraculously caused to 
reach the hearing of Sariya and the army, and the Muslims rallied to the side of 
the mountain and fought the enemy from a united front until Allah gave them the 
victory. Imam Bayhaqi related this with a well-authenticated (hasan) chain of 
transmission from Nafi‘ from Ibn ‘Umar, and the story' is corroborated by a 
number of other parallel accounts of the event. It is said that Sariya also won Isfa¬ 
han for Islam through peaceful negotiation (al-Isabafi tarnyiz abSahaba (y 14), 
2.2-3; and Usud al-ghaba fi ma'rifa al-Sahaba (y57), 2.306), 

x32I Satan (r2.14) is the Devil, Iblis, the Accursed, a slave and creature of 
Allah Most High. Originally of the angels in kind but of the jinn in works, he was 
cast down from a high degree of obedience and faith through his pride and dis¬ 
obedience to Allah when ordered to prostrate out of respect to Adam (upon 
whom be peace). He was then respited until the Last Day, as a trial and affliction 
for those who would accept his misguidance, though he has no power except 
through Allah’s will and no influence over Allah's righteous servants (al-Siraj al- 
munir (y72), 1.48; and n). 

x322 Sayyid Muhammad 'Abdullah ai-Somali (w9.4) is Muhammad ibn ‘Ab¬ 
dullah ibn Hasan al-Somali, born in 1864 near Bohotle, in north central Somalia. 
A scholar in Shafri jurisprudence, the Koran, and hadith, he w f aS an important 
Somali intellectual and religious leader who led resistance to the British and 
Italians in his country for more than two decades (1899-1920). He studied for five 
or six years in Mecca under Sheikh Muhammad ibn Salih al-Rashidi, founder of 
the Salihiyya tariqa of which he was made a sheikh before returning to Somalia via 
Aden in 1895. Among his recorded speeches are the w r ords: “Unbelieving men of 
religion have assaulted our country from their remote homelands. They wish to 
corrupt our religion, to force us to accept Christianity, supported by the armed 
force of their governments, their weapons, their numbers. You have only your 
faith in God, your arms and your determination. Do not be frightened by their 
soldiers or armies: God is mightier than they .Bradford Martin relates that 
with the Salihiyya tariqa as an organizational basis, Sayyid Muhammad mounted 
a military movement that was perhaps longer sustained and more successful than 
any other movement led by an African Muslim leader of the nineteenth or early 
twentieth century, for twenty years tying the hands of the British and Italians and 
making them spend huge sums and many lives on purely military operations; 
through which means he maintained and defended traditional Somalian Muslim 
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values and ways of life. He died, possibly of influenza, in 1920 at fifty-six years of 
age (Muslim Brotherhoods (y86), 179-200). 

x323 Seyyed Hossein Nasr (Facing Title Page) was born in Tehran, Iran, where 
he received his early education. He later studied in the West and received his B.S. 
from the Massachusetts Institute of Technology and his M. A and Ph.D. from 
Harvard, where he studied the history of science and learning with special con¬ 
centration on Islamic science and philosophy. He has taught at Tehran Univer¬ 
sity, the American University in Beirut, Temple University, and George 
Washington University, and is the author of a number of works that are among 
the best available in English on the relevance of traditional Islamic sciences and 
mystical disciplines to the situation of modern man, including fdeals and Realities 
of Islam, Man and Nature , Islamic Science: an Illustrated Study, and Sufi Essays. 
The translator is indebted to his writings for being among the reasons he became 
a Muslim. While from a Shiite background, Hossein Nasr has a firmer footing in 
traditional Islamic knowledge than many other western interpreters of Islam, 
Muslim or non-Muslim, and his works are generally free of the mistakes in detail 
found in others 1 books, though some passages are occasionally colored by the 
comparative religions approach (dis: x348) that mars the writings of a number of 
contemporary Muslim intellectuals. He lives and teaches in the United States 
{Ideals and Realities of Islam (ylOl), 4; and n). 

x324 (Imam) Shafil (Introduction) is Muhammad ibn Idris ibn aKAbbas ibn 
‘Uthrnan ibn Shaft* tbn al-Sa'ib ibn ‘Ubayd ibn ‘Abd Yazid ibn Hashim ibn al- 
Muttalib ibn ‘Abd Manaf, Abu ‘Abdullah al-Qurashi al-Makki al-Shafil, 
descended from the great-grandfather of the Prophet (Allah bless him and give 
him peace). Born in 150/767 in Gaza, Palestine, ShaiVi w r as the Imam of the 
World, the mujtahid of his time, one of the most brilliant and original legal 
scholars mankind has ever known. An orphan brought to Mecca when two years 
old and raised there by his mother in circumstances of extreme poverty and w r ant, 
he memorized the Holy Koran at age seven, the Muwatta of Imam Malik at ten. 
and vvas authorized to give formal legal opinion (fatwa) at the age of fifteen by his 
sheikh. Muslim ibn Khalid al-Zinji, the mufti of Mecca. He travelled to Medina 
and studied under Imam Malik, and then to Baghdad, where he was the student 
of Imam Muhammad ibn Hasan Shaybani, the colleague of Abu Hanifa, In 
Baghdad. Imam Shafii produced his first schoolof jurisprudence (afmadhhabal- 
qadim), but when the persecution arose over the uncreatedness of the Koran (dis: 
*72), he spoke to Ahmad ibn Hanbal, and they mutually agreed that rather than 
risk the loss of both of Islam’s living mujtahids , they should part company, Shafh 
travelling wqth his books and belongings to Cairo, and Ahmad remaining in Iraq. 
It was in Cairo that in the astonishing space of only four years, ShafPi conceived 
and edited a second, entirely new school of jurisprudence (al-madhhab al-jadidi, 
embodied in his seven-volume al-Umm [The mother]. 

The Imam and his legacy are monumental. His al-Risala [The letter] w r asthe 
first work in the history of mankind to investigate the theoretical and practical 
bases of junsprudenee. In Koranic exegesis, he was the first to formulate the prin¬ 
ciples of the science of w hich verses abrogate others and which are abrogated (11m 
al-nasikh wa al-mansukh). His knowledge of the Koran and sunna and of the 
accord be tw een the different elements of each and the conditionality and explana- 
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tion of some by others were incomparable. His Arabic style and diction were 
recorded and used as lexical evidence by later grammarians and lexicologists, and 
despite his surpassing eloquence in the language, being Arabic in tongue, resi¬ 
dence, and historical epoch, he studied it in depth tor twenty years, and through 
the medium of it grasped the Koran and surma. He paved the way for the enor¬ 
mous importance attached by subsequent generations of Muslims to the study of 
prop he lie hadiih, as reflected in ihe fact ihai most of the Imams in the field were 
of his school, including Bukhari, Muslim, Abu Dawud, Tirmidhi, Nasa'i. Ibn 
Majah, Bayhaqi, al-Hakim, Abu Nu'aym, Ibn Hibban, Daraqutni, Ibn 
Khuzayma, Ibn Salah, al-Traqi, Suyuti, Dhahabi, Ibn Kathir, Nur al-Din Hayth- 
ami, Mundhiri, Nawawi, Taqi al-Din Subki, and others. Imam Muhammad ibn 
Hasan Shaybani said of him, “If the scholars of hadiih speak, it is in the language 
of ShafTi," and Hasan ibn Muhammad Za'frani observed, “The scholars of 
hadith were asleep and awoke when Shafi k i woke them, 1 ' Imam Ahmad said, “No 
one touches an inkwell or pen with his hand, save that be owes a debt toShafi‘i/* 
By the lime Shafi L i reached Cairo in a h. 199, his fame had spread to the hori¬ 
zons, scholars from all parts of the Muslim world travelled to hear him, and his 
student and scribe Rabi' ibn Suiayman was to say, “I have seen seven hundred rid¬ 
ing camels tethered at ShafiTs door, belonging to those who came to hear him 
exposit his writings/' The author of some 113 works, it w r as nonetheless ShafiTs 
hope that “people would learn this knowledge without ascribing a single letter of 
it to me.” and as Zakariyya Ansari remarked, “Allah granted his wish, tor one 
seldom hears any position of his, save that it is ascribed to others of his school with 
the words, ‘Rafi l i, or Nawawi, or Zarkashi says and the like," Of proverbial 
generosity, it is recorded that when he once brought ten thousand dinars from 
Yemen, he pitched a tent outside of Mecca and had given it all away to passers by 
before the day ended. He was moderate in dress, and his ring bore the inscription, 
“Allah suffices Muhammad ibn Idris as a reliance/' He once said, “Knowledge is 
not what is memorized, but only what benefits," and this conviction imbued his 
personal religious life, for he divided his night into three parts, in the first of which 
he would write, in the second pray, and in the third sleep. He recited the entire 
Koran each day at prayer, and twice a day in Ramadan. When a remark was once 
made to him about his using a walking stick, he said. “I doit to remind myself that 
I am on a journey out of this life.” A man of intense spiritual presence who could 
truthfully say of himself, “I have never told a lie." his students were in such awe 
of him that they could not take a drink of water while he was looking on. Among 
his pupils were a number of the Imams of the time such as Ahmad, Rabi* ibn 
Suiayman, al-Muzani, Dawud Ibn Khalaf al-Zahiri. and others. He studied and 
taught Sacred l.aw in Cairo until his death at fifty-three years of age in 204/820. 
the end of a lifetime of service to Islam and the Muslims by one of the greatest in 
knowledge of the Koran and sunna {at-A 4 lam (v.t36), 6.26; al-Majmu' (yl08). 
1.8-40; ‘Umdat at-saiik (y90), 9-10; al-Tabaqar al-kubra (y 124) 1.50-52; and ti). 

x325 Shamil Daghestan! (w9.4) is Shamil Muhammad al-Daghestani, a sheikh 
who helped spread the Naqshbandi tariqa throughout Caucasia and fought with 
the Muslim jihad there against Czarist Russia for some thirty-five years. His 
sheikh wasMulla Muhammad al-Ghazi al-Kamrawi. whose military career began 
when Russia declared protection for Christians in Khurjistan and then formal 
annexation of the region from Safavid Persia in 1213/181X1. Al-Ghazi (lit. “the 
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Warrior") recruited hundreds of thousands of soldiers from his Naqshbandi der¬ 
vishes and fought until his death in 1248/1832, when his successor al-Amir Hamza 
al-Khanzaji took over but was martyred the same year, after which the jihad's 
leadership devolved to Sheikh Shamil. He fought many pitched battles with the 
Russians in the twenty-seven years of jihad that followed, in 1260/1844 freeing 
Daghestan of the unbelievers and capturing thirty-five of their cannon, which pro¬ 
voked Russia to send an even larger army to finish the mujahidin , who fought on 
fifteen more years until 1279/1859, w'hen the sheikh was captured. Advanced in 
years, he was banished to Turkey, whence he travelled to Medina in hope of being 
buried there with the Companions and early Muslims. He spent the last of his life 
worshipping in the Rawda of the Mosque of the Prophet (Allah bless him and give 
him peace) between the pulpit and the noble tomb, and when he died he was in¬ 
terred, according to his wish, in al-Baqi 4 Cemetery {al-Muslimun fi al-lttihad at - 
Sufyati ahr aUtarikh (y28), 1.65,1.149,1.154-55, 1.398). 

x326 Shams al-Din ... Dhahabi (see (Imam) Dhahabi, *114) 

x327 Shawkani (w40.5) is Muhammad ibn ‘Ali ibn Muhammad ibn “Abdullah 
al-Shawkani, born in Shawkan near Khawlan, Yemen, in 1173/1760. A major 
scholar in Sacred Law and hadith, he w'as educated in San 4 a, where he w r as 
appointed as an Islamic judge in a h. 1229, a position he held throughout his life. 
He authored 114 works in hadith, biography. Sacred Law, Koranic exegesis, fun¬ 
damentals of Islamic jurisprudence, and tenets of faith, though his greatest work 
w'as his eight-volume hadith commentary Nayl al-awtar min asrar muntaqa al~ 
akhhar [The realization of desires, from the secrets of selected hadiths]. He died 
in San “a in 1250/1834 (al-A'lam (yl36), 6.298). 

x328 (“Sheikh..,.” “Sheikh al-Islam..., ,! ) (see under proper name) 

x329 (Imam, Sheikh) Shirbini (al-Khatib) (see Muhammad Shirbini Khatib, 
x264(a)) 

x330 Shu'ayb (u3.5) is Shu 4 ayb ibn Mikil ibn Yashjar ibn Madyan (upon whom 
be peace), a prophet of Allah Most High who was nicknamed the Speaker of the 
Prophets for the fairness of his exhortations to the folk of Madyan, who were 
unbelievers w'ho cheated when weighing and measuring out goods to people. He 
w'as descended of Ibrahim (upon whom be peace) and came after Hud and Salih, 
only a short time before Musa. Commentators relate that when his people 
repeatedly rejected his call to pure monotheism, ShiCayb and those who believed 
departed from them, and Allah opened up to them one of the gales of hell, afflict¬ 
ing them with the most extreme heat. They entered tunnels to flee from it, but 
found it the more unbearable, so some of them came out onto an open plain, 
where they found a cloud above them and with it, a cool, pleasant breeze. They 
called the others to come and join them until the entire people were assembled 
under it, whereupon Allah caused the earth to quake, changed the cloud to fire, 
and burned them to ashes ( al-A lam (yl36), 3.165-66; and al-Sirajal-munir (y72), 
1.495). 

x331 (Sheikh) Shu k ayb Arna’ut fo22.1(d(ll(end)))) is Shu ayb ibn Muharram 
ibn ‘Ali, Abu Usama al Ama’ut, born in Damascus in 1928, two years after his 
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father's emigration for religious reasons from Shkoder, Albania. He is a scholar 
of hadith. Hanafi law. Koranic exegesis, and Arabic grammar and lexicology who 
has edited many classic Islamic works from old manuscripts. Educated in Damas¬ 
cus, he studied Hanafi jurisprudence with sheikhs such as 'Abd al-Kazzaq al- 
1 lalabi, Nuh al-Albam. Sulavman al-Ghawji, and others, and hadith terminology 
under ‘Abdullah al-Habashi, Sheikh al-Kallas, and Salih al-Farfur, with the latter 
of whom he also read the eight-volume Hanafi Hashiya radd al-rnuhtar of Ibn 
'Abidin during the course of seven years, and the Koranic commentaries of 
Zamaklishari and Nasafi. Among the better known scholars of his profession, he 
has edited, annotated, and judged the hadiths of more than eighty works to date, 
of which the most famous is perhaps the fix'e-volume Zadtrf-nw ad [The provision 
for the return] by Ibn Qayyim al-Jawziyva, though he feels that his most impor¬ 
tant scholarly contribution lies in the editing of three works: Shark al-sunna [The 
explanation of the sunna] by Imam Haghawi, which presents the primary Koranic 
and hadith textual evidence for rulings of Sacred Law; Shark mu&hkii al-athar 
[The explanation of problematic hadiths] by Imam Tahawi, which explains the 
accord between ostensible contradictions among hadiths in terms of which ones 
are understood, abrogated, or conditioned by others or bv the Koran; and al- 
Ihsanfi taqrib Sahih Ibn Hibban [The proficiency': on facilitating the ‘‘Rigorously 
authenticated hadith collection" of Ibn Hibban], whose basic text is ‘Ala T al-Din 
1 arisi's commentary on the Sahih oi l bn Hibban, The preparation of these w'orks, 
each of which has sixteen volumes, was by no means a mere exercise in editing. 
With Ibn Hibban, for example, the original text consisted of eight volumes, to 
which Sheikh Shu l ayb supplied the equivalent of eight additional volumes of his 
ow n notes and commentary. In our times, as sheikhs qualified to teach the classic 
works of the Islamic sciences grow steadily fewer. Shu ayh s hope is that such 
expanded and annotated editions will to some extent fulfill the educational needs 
of the Muslims who read them. Though he will probably be remembered for his 
work, in hadith, he strongly believes that Muslims should take their religion from 
those w ith the best understanding of the primary texts of the Koran and prophetic 
traditions, at their forefront the Imams oflhe four schools. “They are explainers, 
not popes." he says, ‘but in each of their schools there afterwards followed a 
hundred or more scholars who refined and added to their work, men whose sta¬ 
ture in Islamic knowledge was like mountains, any of whom could put fifteen of 
the scholars available today in his pocket," He presently lives in Amman, where 
he supervises the research staff and library of the Mu assasa al-Risala publishing 
house (n). 

\332 Shirba (w4U,5) isShu ba ibnal-Hajjaj ibn al-Ward, Abu Bistam al-'Ataki, 
of Wash, Iraq, and then of Basra, born in 82/701, A reliable narrator and profi¬ 
cient hadith scholar, he was the first to search in Iraq for knowledge of the reliabil¬ 
ity of various hadith transmitters and to defend the sunna. Imam Sbafri said of 
him, “If not for Shtf ba. hadith would have been unknown in Iraq." He w as noted 
for his devotions in his personal life, and died in 160/778 (al-A'lam (y 136), 3.164; 
and fdifrih al-iahdhib (y 16). 266). 

x333 Siraj al-Din Bulqini (w.12.3) is TJmar ibn Ruslan ibn Nusavr ibn Salih, 
Abu Hnfs Siraj al-Din al-Kinam al-Bulqini, born in Bulqina, Egypt, in 724/1324. 
A Shalii mujtahid Imam, hadith master (hafiz), and judge, he was educated in 
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Cairo and gained recognition as the foremost representative of the ShafPi school 
in his time. In a h 769 he was appointed to the judiciary in Damascus. He 
authored a number of works in Shafi'i jurisprudence, hadith, and formal legal 
opinion, and died in Cairo in 805/1403 (al-A f farn (vl36). 5.46; and n), 

x334 Solomon (see Sulayman, x338) 

>335 Subki (see (Imam) Taqi al-Din Subki. x345) 

x336 Suddi (w4.4) is Isma‘il ibn 'Abd al-Rahman ibn Abi Karima, Abu 
Muhammad al-Suddu originally of the Hijaz and then of Kufa. An Imam of 
Koranic exegesis whom Ahmad ibn Hanbal names as a reliable narrator, he 
related hadiths from the Companions Anas ibn Malik, Ibn ‘Abbas, and ‘Abd 
Khayr al-Hamdani. while his hadiths were related by $hu‘ba, Sufyan al-Thawri, 
Isra’il. and others. He died in A.H. 127 (Styar a l lam al-rutbala (y37), 5.264-65). 

x337 Sufyan al-Thawri (a2.6) is Sufyan ibn Sa v id ibn Masruq ibn Habib. Abu 
‘Abdullah al-Thawri of Kufa, horn in 97/716. The Imam of hadith masters (huf- 
faz) of his time and among the foremost in Sacred Knowledge and godfearing¬ 
ness. he possessed a phenomenal memory and was able to say. T have never 
learned something and then forgot it.” His father began educating him while 
young, and he studied under nearly six hundred sheikhs, the most important of 
whom were those who transmitted hadiths from Companions like Abu Hurayra, 
Jarir ibn ‘Abdullah, Ibn Abbas, and others. A number of principle Imams took 
hadiths from him, such as Ja L far al-Sadiq, Abu Hanifa, al-Awza‘i, Shu‘ba 7 (all of 
whom died before he did) and a number of others. He once said, ‘Tve never 
heard a hadith of the Prophet {Allah bless him and give him peace) without acting 
upon it, even if only once/ 1 He authored a number of works in hadith and Islamic 
estate division, and many of his aphorisms have been recorded, among them, 

‘ Asceticism is not eating coarse food or wearing poor clothes, but rather expect¬ 
ing life not to last, and being watchful for death.” He died in 161/778 (ul-A'lam 
(y!36). 3.104-5; and Siyar a'ltim al-nubaJa (y37). 7.229-43). 

x338 Sulayk Ghatafani (w28.1) is Sulayk ibn ‘Amr al-Ghatafani (Allah be well 
pleased with him), of the Ghatafan tribe, a Companion of the Prophet (Allah 
bless him and give him peace). The incident mentioned in the hadith of the text 
(at w28,1) was related by Muslim and others, and is virtually the only information 
known about him (Usud al-%haba fi ma rifa al-Sahaba (y57), 2.441—42). 

x339 Sulayman (u3.5) is Sulayman ibn Davvud ibn Isha (upon whom be peace), 
the prophet of Allah Most High and son of the prophet Dawud. He knew the lan¬ 
guage of birds, inherited the kingship of Bani Isra’il from his father, and had an 
army of birds, jinn, and men. Allah Most High subjected the winds to his com¬ 
mand. and according to commentators, he possessed a great platform that could 
hold all he needed of palaces, tents, belongings, horses, camels, men, and jinn; 
and whenever he desired to make war, travel, or sojourn in any land on earth, he 
would laden it and command the winds to convey it there, and it would travel a 
month's journey in a single day. Many wonders are recorded of him in the Holy 
Koran and its commentaries, and he is said to have ruled for forty years before his 
death at the age of fifty-two al-anbiya * (> 59), 498-519). 
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x340 Sulayman Bujayrmi (w4 J .3) is Sulayman ibn Muhammad ibn 'Umar al- 
Bujayrmi, born in Bujayrm. Egypt, in 1331/1719. He was a Shati i scholar who 
moved to Cairo ac a young age, was educated at al-Azhar, and later taught there. 
Though he lost this eyesight, he produced a number of famous commentaries on 
Shafi'i classics, among them his four-volume al-Tajrid [The abstract), and Tuhfa 
al-Habib [The gift of the beloved], a commentary on Shirbini's al-lqna* [The per¬ 
suading] also in four volumes. I le died in the village of Mastiyya, near Bujayrm, 

in I22I/18U6 (al-A'lam (yl 36), 3.133). 

x341 Suyuti (b3.2) is ‘Abd al-Rahman ibn Abu Bakr ibn Muhammad ibn Sabiq 
al-Din. Jalal al-Din al-Suyuti, horn in 849/1445. He was a Shafi'i nmjuihid Imam, 
Sufi, hadith master (hafiz). and historian, a prolific writer who authored works in 
virtually every Islamic science. Raised as an orphan in Cairo, he memorised the 
Koran at eight, then several complete works of Sacred Law, fundamentals of 
jurisprudence, and Arabic grammar; after which he devoted himself to studying 
the Sacred Sciences under some of the foremost sheikhs of the time in each disci¬ 
pline, among them Si raj al-Din Bulqini, with whom he studied Shafi'i jurispru¬ 
dence until his death; Sharaf al-Din al-Munawi. with whom he read Koranic 
exegesis; Taqi al-Din al-Shamani in hadith and the sciences of Arabic; and others. 
He travelled to gain Sacred Knowledge to Damascus, the Hijaz, Yemen. India, 
Morocco, and the lands south of Morocco, as well as to centers of learning in 
Egypt such as Mahalia, Dumval, and Fayyum. 

When he reached forty years of age, he abandoned the company of men for 
the solitude of the Garden of al-Miqyas by the side of the Nile, avoiding his former 
colleagues as though he had never known them, and it was here that he authored 
most of his nearly six hundred books and treatises. Wealthy Muslims and princes 
would visit him with offers of money and gifts, but he put all of them off, and when 
the sultan requested his presence a number of times, he refused. Blessed with suc¬ 
cess in his years of solitude, it is difficult to name a field in which Suyuti did not 
make outstanding contributions, among them his ten-volume hadith work Jam ‘ 
abjawami" [The collection of collections]; his Koranic exegesis Tafsir al-Jalatayn 
[The commentary of the two Jalals], of which he finished the second half of an 
uncompleted manuscript byJala!al-Din Mahalli in just forty days; his classic com¬ 
mentary on the sciences of hadith Tadrib at-rawi fi shark laqrib al-Nuwawi [The 
training of the hadith transmitter: an exegesis of NawawTs “The facilitation' ], 
and many others. A giant among contemporaries, he remained alone, producing 
a sustained output of scholarly writings until his death in Cairo at sixty years of age 
in 911/1505 ( al-A' lam (y 136), 3.301 -2; 7 ad rib al-ra (yllW), 1. 1 1 - 1 2; and n). 

x342 (a) Tabarani (w32.1) is Sulayman ibn Ahmad ibn Avyub ibn Mutayr, Abu 
al-Oasim al-Lakhami al-Tabarani, born in Acre. Palestine, in 260/873. A great 
hadith master (hafiz) and Koranic commentator, he travelled to listen to hadith 
masters for sixteen years, to the Hijaz, Yemen, Egypt, Iraq. Persia, and the Ara¬ 
bian Peninsula, meeting approximately a thousand sheikhs. He finally settled in 
Isfahan. Persia, where he related hadiths for sixty years, was visited hy scholars 
from all parts of the Muslim world, and authored his three main hadith collec¬ 
tions. the largest of which is his twenty-five-volume al-Mu jam ai-kabir [The 
major lexicon], called a ‘‘lexicon" because of the alphabetical arrangement of its 
narrators. When once asked how he acquired such a prodigious store of hadith 
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knowledge, he answered, ‘‘By sleeping on reed mats for thirty years/' He died in 
Isfahan in 360/971 (al-A'larn (y136), 3.121, Siyar a lam al-nubala “ (\37). 16.1.1.9- 
23; al-Targhib \va al-tarhib (y9), 1.21; and Sheikh Shu*ayb Arna'ut), 

x342 fb) (Dr.) Taha Jabir al-‘Alwani (Document 3) is a Shafil scholar and 
specialist in fundamentals of Islamic jurisprudence born of Kurdish parents in al- 
Falluja, to the west of Baghdad, in 1933. After receiving his elementary and sec¬ 
ondary education in Iraq, he attended al-Azhar, where he studied under Sheikh 
‘Abd al-Ghani ‘Abd al-Khaliq, author of Hujjiya al-sutma [The evidentiary 
character of the sunna). and other scholars and graduated in 1959 from thcCollegc 
of Sacred Law, then pursued his postgraduate studies to receive a master s degree 
and his doctorate in 1972. He has taught Islamic law and its principles at the Uni¬ 
versity of Imam Muhammad ibn Sa l ud in Riyadh, Saudi Arabia, is a member of 
the founding council of the Muslim World League in Mecca, a member of the 
Organization of the Islamic Conference (OK ) Islamic Fiqh Academy at Jedda, 
and president of the Fiqh Council of North America. He has edited and annotated 
the six-volume al-Mahsul fi ‘ilm al-usul [The summary: the science of the prineb 
pies of Islamic jurisprudence] by al-Fakhr al-Kazi, currently under preparation 
for its second printing, and has authored Adah al-ikhtilaf fi al-Islam [The proper 
way of scholarly disagreement in Islam|, Usui al~fiqh al-Islami [The bases of 
Islamic jurisprudence], and al-ljtihad w a al-taqlid fi al-Islam [Personal juridical 
reasoning versus following qualified scholarship in Islam], the latter two of w hich 
have been recently translated into Knglish. The International Institute of Islamic 
Thought, which Dr. al-'Ahvani helped found in 1981, is an autonomous, non-pro¬ 
fit organization dedicated to articulating the relevance oflslam to the problems of 
thought and life of contemporary Muslims, and promoting and serving Islamic 
research throughout the world. From its headquarters in Washington 
D C,, and with offices from Cairo to Kuala Lumpur, it conducts specialized semi¬ 
nars. commissions the production of scholarly works, grams research scholar¬ 
ships, and disseminates an impressive array of publications to interested scholars 
around the globe. He has headed the institute as president since 1986 (n). 

x343 Tahtavvi (w24.2) is Ahmad ibn Muhammad ibn Isma'il al-Tahtaw r i, born 
in Tahta, near Asyut, Egypt. He w ? as educated at al-Azhar, where he was later 
appointed sheikh of the Hanafi school, lie is best known for his Hashiya al-durr 
al-mukhtar [The commentary on “The choice pearls”], a commentary on the 
basic text of Ibn ‘Abidin’s famous Raild al-muhtar [The enlightenment of the 
baffled]; and his Hashiya ' ala Maraqial-falahshark Mural-idah [Commentary on 
“The ascents of felicity: an exegesis of The light of clarity' ”]. He died in Cairo 
in 1231/1816 (alAlam (yl 36), 1.245). 

x344 Talha (o25.4) is Talha ibn T’bayd Allah ibn ‘Uthman, Abu Muhammad 
al-Tamimi al-Ourashi (Allah be well pleased with him), born twenty-eight years 
before the Hijra (a d. 596) in Mecca. Among the most courageous and generous 
Companions of the Prophet (Allah bless him and give him peace), he w>as of the 
first eight men to enter Islam, of the ten informed that they would enter paradise, 
and one of the committee (shura) 'Umar chose to name his caliphal successor. 
Present with the Prophet (Allah bless him and give him peace) at the battle of 
Uhud, Talha stood unflinchingly by his side during the reverses suffered there. 
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and swearing to remain with him to the death if need he, sustained twenty-four 
w'ounds from which he later recovered to fight in every subsequent battle. He had 
extensive trade dealings in Iraq, and never allowed a member of his clan to suffer 
want or debt save that he would pay for their needs at his own expense . He was 
killed at the Battle of al-Jamal at the side of ‘A’isha in 36/656 and buried in Basra 
(ibid., 3.229). 

x345 (Imam) Taqi al-Din Subki (Introduction) is 'Ali ibn ‘Abd al-Kafi ibn ‘Ali 
ibn Tamam, Abu al-Hasan Taqi al-Din al-Subki, born in Subk, Egypt, in 683/ 
1284. The Shafi‘i scholar and Imam of his time, he was a brilliant intellectual, 
hadith master (hafiz), Koranic exegete, and Islamic judge who was described by 
Ibn I lajar Haytami as ‘The mujtahid Imam whose imaraate, greatness, and having 
reached the level of ijnhad are agreed upon.” and by Dhahabi as “the most 
learned, eloquent, and wisest in judgement of all the sheikhs of the age/' Edu¬ 
cated in Cairo by such scholars as Ibn Rif a in Sacred Law, ‘Alam al-Din Iraqi in 
Koranic exegesis, and Sharaf al-Din al-Dimyati in hadith, he also travelled to 
acquire know ledge of hadith from the sheikhs of Syria, Alexandria, and the Hijaz, 
after which, as Suyuti records, “he devoted himself to writing and giving legal 
opinion, authoring more than 150 works, his writings displaying his profound 
knowledge of hadith and other fields and his magisterial command of the Islamic 
sciences. He educated the foremost scholars of the time, was a painstaking, accu¬ 
rate , and penetrating researcher, and a brilliant debater in the disciplines. No pre¬ 
vious scholar attained to his achievements in Sacred La w, of masterful inferences, 
subtleties in detail, and carefully worked-out methodological principles.” Salah 
al-Din Safadi said of him, “People say that no one like him had appeared since 
Ghazali, though in my opinion they thereby do him an injustice, for to my mind 
he does not resemble anyone less than Sufyan al-Thawri/’ With his vast erudition, 
he was at the same time a godfearing ascetic in his personal life who was devoted 
to worship and mysticism, though vigilant and uncompromising in matters of 
religion and ready to assail any innovation (bid‘a) or departure from the tenets of 
faith of Ahl al-Sunna. In addition to al-Takmila [The completion], his eleven- 
volume supplement to Nawawi’s Sharh al-Muhadhdhab [The exegesis of “The 
rarefaction”], he also authored the widely quoted Fatawa al-Subki [The legal 
opinions of Subki] in two volumes, as w^ell as a number of other works on tenets 
of faith, Koranic exegesis, and fundamentals of Islamic law, in the latter of which 
his three-volume al-Jbhaj fisharh al-Minhaj [The gladdening: an exegesis of “The 
road”], an exposition of Baydawi s aFMinhaj on the methodological bases of legal 
ijtihad , has won lasting recognition among scholars. In a h, 739 he moved from 
Cairo to Damascus, where he was appointed to the judiciary and presided for 
seventeen years, at the end of which he became ill, was replaced by his son Taj al- 
Din, and returned to Cairo, where he died twenty days later in 756/1355 (ibid., 
4.302; al-Fatawa al-hadithiyya (y48), 114; al-Rasa'il al-Subkiyya (y52), 9-13; 
Sheikh Hasan Saqqaf; and n). 

x346 ThaTaba ibn Hatib (p75.15) is Tha‘laba ibn Hatib (or ibn Abi Hatib) al- 
Ansari. Ibn Ishaq mentions him among those who helped build the Mosque of al- 
Dirar (Koran 9:107) by which they intended, out of hypocrisy and unbelief, to 
compete with the Mosque of Quba’ and disunite the Muslims, and in hopes that 
the longtime enemy of Islam Abu ‘Amir the Monk would return from Syria to 
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defeat the Prophet (Allah bless him and give him peace) and make the mosque his 
center. This Thai aba is sometimes confused with Thai aba ibn Hatib ibn 'Ami ibn 
TJbayd ibn Umayya at-Aws, who fought at Badr and was martyred at Uhud. The 
hadith mentioned in the text (p75.15) of the former Tha'laba’s nonpayment of 
zakat was researched by Ibn Hajar ‘Asqalani, who said that its chains of transmis¬ 
sion are weak, as they come through ‘Ali ibn Yazid al-Alhani, an extremely unre¬ 
liable (matruk) hadith narrator ( al-Isaba ft tamyiz al-Sahaba (y 14) 1.200-201; al - 
Sirajat-munir (y72), 1.649; and Zadal-masir ft 17 m al-tafsir (y 12), 3.474). 

x347 Tirmidhi (Introduction) is Muhammad ibn ‘Isa ibn Sura ibn Musa, Abu 
“Isa al-Sulami al-Tirmidhi, of Tcrmez (in present-day Uzbek S.S.R.), born in 209/ 
824. A hadith master (hafiz) and Imam who was a student ot Bukhari, Ishaq ibn 
Rahawayh, and others, he travelled in pursuit of knowledge to Khurasan, Iraq, 
Medina, and Mecca, and authored a number of works in history and hadith, 
among the most famous of which are his five-volume ai-Jaml ‘ al-kabir [The major 
collection], also known as Sahih ul-Ttrmidht; and his aTShama'il ul-nubawiyya 
[The prophetic traits], which describes in detail the person, manners, and appear¬ 
ance of the Prophet (Allah bless him and give him peace), 'Umar ibn ‘AJIak said 
of Tirmidhi, "Bukhari died without leaving anyone in Khurasan like Abu Tsa in 
knowledge, memory, piety, and asceticism ....” In later life he became blind, and 
died in Termez in 279/892 (al-A'larn (y!36) ? 6.322; and Siyar a'lam al-nubula‘ 
(y37), 13.270-73). 

x348 Titus Burckhardt (wf 3.1) is a European Muslim writer of the present cen¬ 
tury who was born in Florence, Italy, the son of the Swiss sculptor Carl 
Burckhardt and a member of a patrician family of Basle. Although he first fol¬ 
lowed his father’s profession, his strong attraction to oriental art led him to a 
theoretical study of eastern doctrines and repeated journeys to Islamic countries. 
After some years of studying the history of art and oriental languages, he became 
director of the Graf-Verlag publishing house $ which specialized in facsimile edi¬ 
tions of ancient manuscripts. In 1972 he was appointed to UNESCO for the pre¬ 
servation of the ancient city of Fez. He is the author of The Moorish Culture in 
Spain, one of the best and most sensitive works on an Islamic civilization; Art of 
Islam: Language and Meaning . Sacred Art in East and West; An Introduction to 
Sufi Doctrine; and Letters of a Sufi Master, a translation of the Rasa'll [Letters] of 
ai-‘ Arabi ai-Darqawi. His books on Sufism have a wide readership, both Muslim 
and non-Muslim, for which reason it is worth mentioning here two points of 
departure in them that occasionally obscure the spirit of what they are intended 
to explain. 

The first is his transposition of Sufi theosophy to Platonic philosophical lan¬ 
guage. not only in ordinary, needful metaphysical distinctions such as being', 
“act’, and "essence’, but also in substantive doctrinal conceptions of the Platonic 
w'orldview' such as “immutable essences’, ‘archetypes’, ideas’, and so forth, which 
at Burckhardt s hands often generate passages of philosophical interest, but 
whose connection with their explanadum. Sufism, is not clear or convincing. For 
Sufis, whatever vocabulary they may choose, behold the Truth by the sun of 
divine revelation, not the movements of human introspection, and in a word, are 
illumined, while Plato is unillumined. 

The second point of departure is a comparative religions approach to Islam 
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and Sufism which understands them according to the "‘essential unity*' (and uni¬ 
versal validity) of all religions. On this point, Islam clearly teaches that all true 
religions, as originally revealed, were identical in fundamentals of belief (usul) 
such as the oneness of God, the Final Judgement, and heaven and hell, in which 
sense “we make no distinction between any of His messengers'' (Koran 2:285), 
though each prophetic messenger brought particular rules and rites (furu‘) that 
differed to some extent from those of previous messengers, and “to every nation 
We appointed a worship'’ (Koran 22:67). So while the anciently revealed religions 
that are found today naturally show some similarities to Islam, this fact does not 
prove their “essential unity" with it as they presently exist, for the One who 
revealed the religions informs us not only that their beliefs and scriptures have 
since been altered by the hands of men, who “changed the words from their places 
and forgot a share of what they were reminded of" (Koran 5:13), but also that 
their rites and law's have been abrogated by those revealed to the Final Messenger 
(Allah bless him and give him peace), which is why “whoever seeks other than 
Islam as a religion will never have it accepted from him" (Koran 3:85). This is how 
Allah Most High has explained the similarities and differences between religions, 
and any comparative approach beyond this can never lay claim to the truth. 

Aside from such ideas, which are far from Islam, the works of Titus 
Burckhardl contain many original discussions of the meaning of Islamic art, a 
field which few westerners have equalled his depth in and appreciation of, and for 
which he is likely to be remembered. He died in Lausanne, Switzerland, in 1984 
(Art of Islam (y31), inside back cover; and n)> 

x349 TJbada ibn al-Sami! (wl8,4) is TJbada ibn al-Samit ibn Gays, Abu al- 
Walid al-Khazraji (Allah be well pleased with him), bom thirty-eight years before 
the Hijra (a.d. 586). A Medinan Helper and Companion of the Prophet (Allah 
bless him and give him peace), he was known for his personal piety, and was 
among those w r ho fought at the battle of Badr, as well as the others, and in the con¬ 
quest of Egypt. He related 181 hadiths from the Prophet (Allah bless him and give 
him peace) and became the first person appointed as an Islamic judge in Palestine, 
where he died, in either Ramla or Jerusalem, in 34/654 (ai-A lam (y 136), 3.258). 

x350 U bayy ibn Khalai (o9.0) was one of the unbelievers of Mecca who used to 
injure the Prophet (Allah bless him and give him peace) and once even incited 
1 Uqba ibn Abi Mu‘it to spit in his face. When he told the Prophet (Allah bless him 
and give him peace) after Badr that he was feeding a horse each day in Mecca 
upon which he would kill him. the Prophet (Allah bless him and give him peace) 
replied, "It is I who shall slay you, Allah willing," and kept his word the following 
year at the battle of Uhud, where he killed him with a stab from a short spear. A 
hadith declares, “The wretchedest of men is whoever kills a prophet, or a prophet 
kills" (al-Shifa (yll6), 1,238-39). 

x351 "Umar (b3,2) is ‘Umar ibn al-Khattabibn Nufayi, Abu Hals al-Qurashi al- 
‘Adawi (Allah be well pleased with him), born forty years before the Hijra (a.d. 
584) in Mecca. He was one of the greatest Companions of the Prophet (Allah 
bless him and give him peace), as renowned for his tremendous personal courage 
and steadfastness as for his fairness in giving judgements. Among the heroes of 
the Meccan nobles in the p re-Islamic period of ignorance, he entered Islam five 
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years before the emigration to Medina, and Ibn Mas'ud was later to observe, "We 
were not able to pray by the Kaaba until ‘UmaT became Muslim." He fought in 
all the battles of the Prophet (Allah bless him and give him peace) and was sworn 
fealty to as the second caliph of Islam on the day of Abu Hakris death. During his 
ten-and-a-half-year caliphate, Syria, Palestine. Iraq, Egypt, and all the Arabian 
Peninsula were added to the dominions of Islam, and about twelve thousand 
mosques were built. I le related 537 hadiths from the Prophet (Allah bless him and 
give him peace) and was the first to date Islamic events from the year of the Hijra. 
His sayings, addresses, and letters were of great eloquence, and a memorable 
event seldom befell him without his composing a line of poetry about it. His ring 
was inscribed with the words, ‘‘Death suffices as an admonition, O ‘Umar.'* 
Stabbed by a slave while performing the dawn prayer, he died three nights 
later in 23/644 (al-A‘lam (yl36), 5,45—46), 

x352 (Sheikh) ‘Umar Barakat (Introduction) is ‘Umar Barakat ibn al-Sayyid 
Muhammad Barakat al-Shami al-Biqai, A scholar of Shaft *i jurisprudence and 
rhetoric, he was originally from al-Biqa\ north of Damascus, Syria, and w r as edu¬ 
cated at al-Azhar, where he studied under Sheikh Ibrahim Bajuri, He then moved 
to Mecca and authored his two-volume commentary on *Umdat al-salik [The 
reliance of the traveller] entitled Fayd ai-llah al-Malik ft hall alfaz 'Umdai al- 
salik wa uddai al-nasik [The outpouring of the Sovereign Divinity in solving the 
words of “The reliance of the traveller and tools of the worshipper”], w r hich he 
wrote because, in his words, “there was no explanative work to solve its words 
and clarify' its meanings except for one commentary by the great teacher aUJaw- 
jari. which is a valuable exegesis of the familiar short work, but which contains 
interpolations and misprints unnoticable to any save someone with experience in 
authoring works of Sacred Law, as well as some obvious errors. It has remained 
thus because it was printed in Mallibar, there being no one in those lands to cor¬ 
rect it He also authored a work on rhetoric about types of metaphors, and 
died sometime after 1307/1890, the date he completed Fayd al-llah al-Malik 
(ibid., 5,65; and Fayd al-ilah al-Malik (y27), 1,2-3. 2.224, 2.355). 

x353 ‘Umar ibn Khattab (see ‘Umar, x351) 

x354 Umar al-Maliki (w27.2) is someone about whom no other information 
was available than that he was a disciple of the early ascetic and mystic, 1 lasan al- 
Basri, as is mentioned in Suyuti’s narrative at w27.2 (n). 

x355 (al-Hajj)UmarTal (w4.9)is ‘Umar ibn Sa‘id ibn ‘Uthman, al-Futial-Turi 
al-Kidiwi. bom in Hal war, near Podor in the Gidi district of northern Senegal in 
1794. A Tijani sheikh of impressive education, intellect, and remarkable organi¬ 
zational talents, he conducted jihad against French troops and pagan indigenous 
peoples in Guinea, Senegal, and Mali from 1852 to 1864. He first studied Arabic 
and Islamic subjects with his father, and by the time he left home to study 
elsewhere, had not only memorized the Koran, but also the two Sahibs of Bukhari 
and Muslim. He taught the Sacred Sciences in Satina foTabout twelve years, dur¬ 
ing which period he joined the Tijani tariqa, a new order founded only thirteen 
years before his birth which was then spreading through West Africa from 
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Mauritania. He first took the way from Sheikh ‘Abd al-Karim ibn Ahmad al- 
NaqiJ, but in Jess than two years decided to perform the hajj, and made his way 
eastward across Africa to the Hija/., where he fulfilled the pilgrimage and com¬ 
pleted his training in the umqa with the Moroccan sheikh Muhammad al-Ghalial- 
Tijani.Hesta y ed wit h th c 1 a t te r fo r t h rec y e a rs i n M e din a b e fo re b ein g a u th ori zed 
as an independent sheikh. After performing hajj again, he returned first to Cairo, 
where he authored a Koranic commentary', and then set off in 1830 for West 
Africa, Enroute. he stopped for a series of residences in various cities* among 
them Sokoto, Nigeria, where he remained six years with Muhammad Bello, the 
son of the Fulani mujuhid IJLhman ibn Fodi (x364), writing and acquiring the 
firsthand military and administrative expertise that he was later to use in his jihad 
in West Africa, the plans for which he was beginning to formulate in his mind. 
Returning to his homeland after twenty years, he recruited many to the Tijani 
tariqa. which he marshalled for the purposes of jihad. In his military campaigns, 
which are too numerous to record m detail here, he fought occasional skirmishes 
w'ith the French, but his main efforts were directed at spreading Islam eastward by 
fighting the pagan Bambara people of Karta and Segu, which he did with consid¬ 
erable success at the head of an army that at its peak numbered some thirty 
thousand men. His force was well disciplined and applied Islamic law, as for 
example at the surrender of Karta, where ‘Umar ordered the indigenous idols be 
brought out to be smashed at his own hands with an iron mace. His opinions paral¬ 
leled those of Ahmad ibn Idris al-Fasi and Muhammad ‘Ali Sanusi on many 
issues, and he admired the writings of Sheikh 1 Abd al-Wahhab Sha rani. He died 
in Ghoro. Mali, in 1280/1864 after an escape from being besieged in Hatndallahi 
during an unsuccessful bid to take Masina (Muslim Brotherhoods (y86), 68-98). 

x356 "Umayr ibn Yazid {see Abu Ja'far Khatmi, x44) 

x357 Umm Kulthum (r8.2) is Umm Kulthum bint 'Uqba ibn Abi Mu‘it al- 
Umawiyya (Allah be well pleased with her), not the Prophet's daughter (Allah 
bless him and give him peace) of that name, but the half-sister of the caliph 
'Uthman from his mother. Among those who entered Islam very early, when she 
learned that the Prophet (Allah bless him and give him peace) had Left for 
Medina, she set out on foot to follow him, refusing to return when her brothers 
caught up with her to take her back. She related hadiths from the Prophet (Allah 
bless him and give him peace) that are recorded in the collections of both Bukhari 
and Muslim, and died in about 33/653 (al-A*lam (y136). 5.231). 

x358 Umm Salama (w3U 1) is Hind bint Abi Umayya ibn al-Mughira ibn Ab¬ 
dullah ibn ‘Umar, Umm Salama al-Makhzumiyya (Allah be well pleased with 
her), Mother of the Faithful, one of the wives of the Prophet (Allah bless him and 
give him peace). One of the most intelligent and refined of women, she entered 
Islam in the early years and emigrated with her first husband, Abu Salama, to 
Ethiopia before emigrating to Medina, where her husband died, Abu Bakr then 
asked for her hand in marriage but she refused, after which the Prophet (Allah 
bless him and give him peace) proposed to her and she accepted, marrying him in 
a h. 4. She lived a long life, relating 378 hadiths from the Prophet (Allah bless 
him and give him peace), and died in Medina in 62/681 (ibid., 8.97-98; and Taqrib 
al-tahdhih (yl6), 754). 
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x359 ‘Uqba ibn Amir (k29.0) is ‘Uqba ibn 'Abas al-Juhani (Allah be well 
pleased with him). One of the Companions of the Prophet (Allah bless him and 
give him peace), he was an archer, poet, and reciter of the Koran who was know¬ 
ledgeable in Sacred Law. He was one of those who helped gather the Holy Koran, 
and he related fifty-five hadiths from the Prophet (Allah bless him and give him 
peace). He participated in the Muslim conquest of Egypt with l Amr ibn al-As, 
and ruled it for a time before being relieved of command, after which he took 
charge of Muslim naval military expeditions, and later died in Egypt in 58/678 (ab 
A*lam fy 136), 4.240). 

x360 ‘Uthman (o25,4) is ‘Uthman ibn Affan ibn Abi al-As ibn Umayya al- 
Qurashi (Allah be well pleased with him), born in Mecca forty-seven years before 
the Hijra (a.d. 577), He was the third caliph of Islam and one of the ten whom the 
Prophet ( Allah bless him and give him peace) informed they would enter 
paradise. Of noble lineage, wealthy, and extremely handsome, he entered Islam 
shortly after the prophetic mission began, and among his greatest works was to 
outfit the ' army of hardship'' for the expedition to Tabuk, donating three 
hundred camels with their equipage and one thousand gold dinars, whereupon 
the Prophet (Allah bless him and give him peace) said, ‘"Nothing ‘Uthman docs 
after today will harm him/' He accepted the caliphate after ‘Umar's death in a.h. 
23, and during His tenure, Armenia, Caucasia, Khurasan, Kirman, Sijislan, 
Cyprus, and much of North Africa were added to the dominions of Islam, He 
completed the gathering of the Koran begun by Abu Bakr, who had collected the 
written fragments of it that the Companions possessed, which Uthman now 
called for to be checked and collated with those w r ho had memorized it, written 
into a single volume, and ordered everything else to be burned before he had the 
text copied and sent to all parts of the Muslim w'orld. He related 146 hadiths from 
the Prophet (Allah bless him and give him peace), who married two of his 
daughters to him at different times, Ruqayya and Umm Kulthum, for which 
reason Uthman was called He of the Two Lights (Dhul Nurayn). At the end of 
his caliphate in 35/656, groups of men came from Egypt, Basra, and Kufa, comp¬ 
laining that ‘Uthman had placed members of his clan, Bani Umayya, in prominent 
public offices, and demanded he remove them. When he refused, they sur¬ 
rounded his house in an attempt to force him to resign, but he would not. and 
finally some of them climbed over the walls of his home and murdered him as he 
sat reading the Koran (ibid., 4.210; and Sheikh Shu‘ayb Arna'ut). 

x361 ‘Uthman (w40.5) is ‘Uthman ibn ‘Umar ibn Faris al-Abadi of Basra, orig¬ 
inally from Bukhara. He was a reliable transmitter (thiqa) whose hadiths were 
recorded in the works of Bukhari, Muslim, and in the other main collections. He 
died in a h. 209 (Taqrib al-tahdhib (yl6), 385). 

x362 ‘Uthman ibn Abdullah (w31.1) is ‘Uthman ibn Abdullah ibn Mawhab al- 
Tamimi, of Medina. A reliable hadith transmitter of the generation who came 
after the Companions, his hadiths were recorded in the collections of Bukhari, 
Muslim, Tirmidhi, and others. He died after A,H. 120 (ibid., 385; and Siyar a‘lam 
al-nubala (y37), 5.187). 

x363 "Uthman ibn Affan (see 'Uthman, x360) 
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\364 ‘Uthman ibn Fodi (w9.4), known as Usuman dan Fodio, was horn in 
Maratta in northern Nigeria in 1754, An Islamic scholar and Qadiri sheikh from 
a family of learned Muslims, he led the Fulani jihad in northern Nigeria with his 
younger brother ‘Abdallahi and son Muhammad Bello. Having memorized the 
Koran and learned Maliki jurisprudence, hadith, and Arabic grammar when 
young, he became an accomplished scholar, author, poet, and Sufi. He recorded 
his experience of a stage of the mystic way in the words, 4 ‘When [ reached the age 
of thirty-six, God stripped the veil from my sight, the imperfection from my hear¬ 
ing and sense of smell, the flatness from my taste, the knots from my hands, and 
the heaviness from my feet and body. I saw things far aw ay like near things and 
heard distant sounds like close ones. I smelt the good smell of the worshipper of 
God, sweeter than any sweetness, and the bad odor of the sinful man, more 
repugnant than any putrefaction Though he authored a number of works in 
Arabic on Sufism, theology, and Sacred Law, his particular concern w r as syn¬ 
cretism, the compromise of Islam by admixture of pagan elements indigenous to 
the Nigeria of his time. These aberrant practices led first to an emigration (hijra) 
by him and his Qadiri followers from the lands of Gobir to the north and west, and 
then galvanized them to undertake a jihad that would physically bring all the re¬ 
gion to orthodox Islam. It began with a vision of ‘Abd al-Qadir al-Jilani, who 
fastened upon him "the sword of Allah to draw against His foes," and 'Uthman 
and his army were to fight for four years, mainly against the Gobir and Habe 
peoples, their hardest campaign being the siege on the Gobir capital of Alkalaw'a 
in 1806, w r hich lasted two years. With its surrender, the Habe will to resist also dis¬ 
appeared and ‘Uthman and his forces had effectively won the war. He divided the 
leadership of the Islamic state between his brother and son, and then retired to 
study and to teach his many students until his death in Sifawa in 1817 (Muslim 
Brotherhoods (y86), 15-25). 

x365 ‘Uthman ibn Hunayf (w40.3) is ‘Uthman ibn Hunayf ibn Wahb, Abu 
‘Amr of Aws (Allah be well pleased with him). A Companion of the Prophet 
(Allah bless him and give him peace) who participated in the battle of Uhud and 
those after it, he was appointed during ‘Umars caliphate as governor of southern 
Iraq (al-Sawad), and in ‘All’s time as governor of Basra. After the Battle of al- 
Jama) he went to live in Kufa, where he died in the caliphate of Mu‘awiya some 
time after 41/661 {al-A lam (yl36), 4.265). 

x366 ‘Uthman ibn ‘Isa Marani (ml2.6) is ‘Uthman ibn ‘Isa ibn Dirbas ibn 
Khayr, Abu ‘Amr Diya’ al-Dinal-Marani al-Kurdi al-Mawsuli. born near Mosul, 
Iraq, in 516/1123. A Shafi'i scholar of Kurdish descent described by Taj al-Din 
Subki as “the most learned Shaft‘i of his time in jurisprudence and fundamentals 
of law and faith," he first studied Sacred Law' in Arbi), Iraq, and then Damascus 
before moving to Cairo, where he settled. He was appointed as head of the Egyp¬ 
tian judiciary by Sultan Salah al-Din Ayyubi in A H. 566, though he later left the 
position and devoted himself to teaching and writing. I le authored a commentary 
on Abu Ishaq Shirazi’s al-Luma' [The effulgences] in fundamentals of jurispru¬ 
dence, but is best known for his twenty-volume work in Shafi‘i law r , ablstiqsa’ li 
madhuhib al-fuqaha [The comprehensive: on jurists' schools of thought], a com¬ 
mentary on Shira/Ls aLXfuhudkdhab [The rarefaction]. He died in Cairo in 602/ 
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12C>6 (ibid. ,4.212; Siyar a'lam al-mibala (y37), 22.291; and Tabaqat abShaftiyya 
aUkubra (yl28). 8.337). 

x367 Uways al-Barawi (w9.4) is Uways ibn Muhammad ibn Bashir al-Baraw'i, 
born in Brava on the southern Somalian coast in 1847 He studied Shafii jurispru¬ 
dence, Koranic exegesis. Arabic grammar, and Sufism in his hometown before 
travelling to Baghdad, the headquarters of the Oadiri order to which he belonged, 
for fuller instruction in the way. After a number of years of study there with 
Sheikh Mustafa ibn al-Sayyid Salman al-Jaylani, he received authorization as a 
sheikh in the tariqa and returned home. Possessed of considerable organizational 
capacity, leadership, and spiritual gifts, he won numerous adherents, many of 
whom he trained for missionary activities, and his Uwaysi-Qadin tariqa is 
credited with a considerable expansion of Islam in Tanganyika, southern 
Somalia, and eastern Zaire. He also founded agricultural settlements at Bilad al- 
Amin and at Biolay, 150 miles north of Brava, where he was assassinated at the 
age of sixty-three in 1909. B.G. Martin states: '‘In its spread from Brava to Zan¬ 
zibar to the mainland of Tanganyika and then westward into the Congo, the 
Uwaysiya Qadiriya became a major Muslim movement in East Africa. Though it 
began as early as 1883, Qadiri proselybzacion is still continuing. In a region where 
adherence to a tariqa is synonymous w ith conversion to Islam, such a movement 
assumed more than ordinary significance’' (Muslim Brotherhoods (y86), 152-65. 
176), 

x368 Wali al-Din abTraqi (w r 28.1) is Ahmad ibn ‘Abd al-Rahim ibn al-Husayn, 
Abu Zar‘a Wali al-Din al-Traqi, born in Cairo in 762/1361, Of Kurdish descent, 
he was the son of Zayn al-Din al-'lraqi (xl88) and like him, was also a Shafii 
scholar and hadiih master (hafiz). His father took him to Damascus, where he was 
educated, and when he returned to Cairo, he succeeded Jalal Bulqini as the head 
of the judiciary, though his uncompromising attitude towards rulers caused him to 
be later removed from office. He authored a number of works in Sacred Law', 
hadith and its sciences, Muslim biographies, and formal legal opinion, and died in 
Cairo in 826/1423 (ai-A lam (yl36), 1.148). 

x369 Wasiyyullah ‘Abbas (w56.2) is a contemporary hadith scholar who edited 
and annotated Imam Ahmad ibn Hanbal's Fada'il abSahaba [The excellences of 
the prophetic Companions] as his doctoral thesis at Umm al-Qura University in 
Mecca. His two-volume dissertation was first published in Beirut in 1403/1983 (n). 

x370 Ya'qub (u3.5) is Ya'qub ibn Ishaq ibn Ibrahim (upon whom be peace), a 
prophet of Allah Most High. Also known as Isra’il. the offspring of his twelve sons 
composed the twelve tribes of Bani Isra’iL who took their name from him. He is 
mentioned in the Holy Koran in various places, among them sura Yusuf, named 
for his son, who w r as also a prophet. Commentators record that he lived for 147 
years (al-Futuhat abilahiyya (y65), 2.433; and n). 

x371 Y r ahya (u3.5) is Yahya ibn Zakariyya (upon w hom be peace). the prophet 
of Allah Most High born to the prophet Zakariyya and his wife, who was the ma¬ 
ternal aunt of ‘Isa (upon w'hom be peace), though Yahya was born before Isa. 
Commentators record that he was descended through Zakariyya from Sul ay man 
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(upon whom be peace), and that he was the last one sent before £ Isa to Bani Israel, 
who killed him when he was 120 years old, just as they had killed his father {al- 
Shifa (yl!6), 1.192). 

x372 Yahya ibn Abi Kathir (a2.5) is Yahya ibn Salih, Abu Nasr Ibn Abi Kathir 
al-Ta'i al-Yamami. Originally of Basra, he lived in Medina for ten years, taking 
hadiths from the foremost of the generation that followed the Companions, and 
then moved to Yamama, in the Najd, where he was famous as a hadith scholar, 
though he later suffered for his outspoken condemnation of some of the policies 
of the Umayyad caliphs. One of the leading early hadith Imams, some have con¬ 
sidered him even more learned than Zuhri. He died in 129/747 (al-A'lam (yl36), 
8,150). 

x373 Yahya ibn Sa’id (w48.2) is Yahya ibn Sa’id ibn Qays, Abu Said al-Ansari 
al-Najjari. originally of Medina. An Islamic judge first in Medina and later in Iraq, 
he was one of the main figures in the early science of hadith, and al-Jumhi said of 
him, "1 have not seen anyone who resembled Zuhri more closely than Yahya ibn 
Said. If not for the tw'oof them, many sunnas would have been lost.’ 1 He died in 
al-Hashimiyya, Iraq, in 143/760 (ibid., 8.147), 

x374 al-Yasa' (u3.5) is al-Ya$a‘ ibn Akhtub ibn al-'Ajuz (upon whom be 
peace), whom Allah Most High made a prophet and messenger to Bani Isra’il 
after Ilyas (xl86) was raised up from among them. Allah inspired and aided him, 
and his people believed in him and honored him, applying the Sacred Law among 
themselves until his death (al-Futuhat al-ilahiyya (y65), 2.58, 3,550). 

x375 Yasin : Arafa (Document t) T a native of Damascus, is a friend of Sheikh 
L Abd al-Wakil Durubi’s of about his own age who has visited him almost daily for 
the past thirty*five years and been his business partner in editing and publishing 
a number of classic works on Sufism and Shafi’i jurisprudence (n). 

x376 Yunus (u3.5) (upon whom be peace), also known as He of the Fish (Dhul 
Nun), was the prophet of Allah Most High to the people of Nineveh (in present- 
day Iraq) whom, as commentators relate, he called to the worship of Allah alone, 
but who rejected him and his message until he at length grew angry with them and 
departed, informing them that Allah's punishment would be visited upon them in 
three days. When he left them and boarded a ship, his people saw the seriousness 
of their plight and made a deep and sincere repentance, all of them coming forth 
from their dwellings to beg Allah to turn aside His punishment, and when it 
appeared above like a section of darkest night, Allah caused it to revolve 
harmlessly overhead. A storm at sea meanwhile assailed the ship carrying Yunus, 
and in the course of it. the passengers saw that their only hope was for one of their 
number to lighten ship by jumping overboard, but when they drew lots to see who 
it would be, the lot fell to Yunus. Unwilling to put him off, they cast lots again and 
again, but each time it fell .to the prophet, and at length they saw that some great 
matter was afoot and let him go. As he took to the water, a great fish swallowed 
him and he remained in its belly for some days, regretting his anger towards his 
people, and expressing his abject humility towards Allah with the words, “There 
is no god but You, glory be to You, verily I was of the wrongdoers,” and Allah 
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saved him by causing the fish to cast him up on the shore (Qisas al-anbiya* (y59), 
286-93). 

x377 Yunus Hamdan (Document 2) is Yunus ibn Hamdan ibn Qubian Abu 
Jamus, Abu Anas, born in the Markaarea east of Amman, Jordan, in 1944, Edu¬ 
cated in Amman, he served as a teacher for four years in the Jordanian Army 
before becoming the imam of a mosque under the Ministry of Endowments (Wi- 
zara al-Awqaf) in 1968. He took the Shadhili tariqa from Sheikh Muhammad 
Sa‘id Kurdi in the summer of 1967, and by the time of the sheikh’s death five years 
later, was one of his most advanced disciples. He studied Shafi'i jurisprudence 
with both his sheikh and with the mufti of Irbid, Sheikh Barak at, and in 1982 took 
a degree from the University of Jordan in Sacred Law. He has been the trans¬ 
lator’s neighbor since 1983, and was one of those who generously agreed to check 
the Arabic of the present volume before it was submitted for publication. One of 
the signs of Allah in humility, kindness, and patience, he currently lives in 
Amman, where he teaches Arabic grammar, Shafi'i jurisprudence, and Koran 
recital to a small circle of students (n). 

x378 Yusuf (u3,5) is Yusuf ibn Ya'qub (upon whom he peace), the prophet of 
Allah Most High whose story is recounted by the Holy Koran in the sura that 
bears his name; how his brothers, jealous of the love their father had for him, cast 
him into a well, how he was sold into slavery in Egypt, later rising to a high posi¬ 
tion there, and the forgiveness he showed them when they came to him in their 
hour of need (Koran 12; and n), 

x379 Yusuf Ardabili (o22.1(d(H))) is Yusuf ibn Ibrahim, Jamal al-Din al- 
Ardabili, of Ardabil, Azerbaijan. He was a Shafi'i scholar whom Ibn Qadi 
Shuhba described as “tremendous in Sacred Knowledge/’ and who authored 
Kitab al-anwar li a'trialal-abrar [The book of lights for the works of the pious) in 
Sacred Law. He died in Ardabil in 799/1397 at over seventy years of age {at-A 4 lam 
(yl36), 8.212). 

x380 (Sheikh) Yusuf Nabahani (w52.1(60)) is Yusuf ibn Ismail ibn Yusuf 
al-Nabahani, born in the village of Ijzim, Palestine, in 1265/1849. He was a Shafi'i 
scholar, Sufi 7 judge, poet, and the author of works in Sacred Law, tenets of faith, 
prophetic biography, hadith, heresiology, and Sufism, including his two-volume 
Jami' karamat al-awtiya [Compendium of the miracles of the friends of Allah], 
Wasail ai-mtsul ila shamail at-Rasul [The means of knowing the attributes of the 
Prophet], Sa'ada al-darayn ft al-salat ‘ala Sayyid al-Kawnayn fFelicity in this 
world and the next through the blessings upon the Liegelord of the Two Abodes], 
and forty-five others, among them some of the most beautiful works that exist in 
commemoration of the Prophet (Allah bless him and give him peace). He was 
educated at ah Azhar, edited a newspaper in Istanbul for a period and corrected 
the books it published, and then returned to be appointed to the judiciary in 
Beirut, a capacity in which he served for twenty years before moving to Medina. 
After the outbreak of the First World War, he returned to Ijzim, where he died 
in 1350/1932 (ibid,, 8.218; Wasa'ii al-wusul (y97), 11; and n). 

x381 Yusuf Qaradawi (w46.1) was born m Egypt in 1926. A contemporary 
Islamic scholar, author, and poet, he memorized the Holy Koran before age ten 
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and completed his education at al-Azhar, where he took a doctoral degree with 
highest honors in 1973. He has written more than twenty works which have gained 
a wide readership in the Islamic world, but is probably best known for his al-Halal 
waal-haramfial-Islam [The lawful and unlawful in Islam] which, although it con¬ 
tains some unreliable positions in Sacred Law, represents an original effort to 
make the comprehensive rules of Islam accessible and understandable to 
nonspecialists, and shows its author as a modern thinker concerned with joining 
between the principles of the religion and the problems of the times* He is cur- 
rently the Dean of a college of Sacred Law in Qatar (al-Sahwa al-lslamiyya 
(y 111), back cover; and n). 

x382 (a) (Sheikh) Yusuf al-Rifa'i (w40,2) is Yusuf ibn al-Sayyid Hashim al- 
Rifai, bom in Kuweit in 1351/1932, A ShafPi scholar, former minister of state, 
educator, Sufi, and author, he was given his primary education in the Holy Koran 
by Sheikh Ahmad al-‘Aqil in Kuweit, and studied Sacred Law in Damascus and 
Shafi'i jurisprudence under Sheikh Muhammad Muhammad Salih of Kuweit and 
others. His father, al-Sayyid Hashim al-Rifa‘i. was the captain of a pearLharvest¬ 
ing sailing ship, then a state official, and finally an advocate in the Shari’a court 
of Kuweit. Sheikh Yusuf is descendant of the Prophet (Allah bless him and give 
him peace) through the friend (wali) of Allah Most High. Sheikh Ahmad al- 
Rifa‘i. He was made a member of Parliament in Kuw eit in 1963, minister of tele¬ 
communications and postage in 1964, and he served as the minister of state from 
1965 to 1970. He is also a sheikh of the Rifa'i tariqa founded by his ancestor, hav¬ 
ing been authorized in Zabadani, near Damascus, by Sheikh Makki al-Kattani, 
whose teacher Ibrahim al-Rawi was the student of Sheikh Abu al-Huda al- 
Sayyadi, one of the outstanding recent figures in the Rifa'i way, which Yusuf 
notes is especially distinguished, like its founder, for its rigorous adherence to the 
Sacred Law, outwardly and inwardly. The value of Sufism in Islam, he believes, 
is not only as a means to spiritual sincerity, but as a powerful force to convey Islam 
(da'wa) to non-Muslims and to regenerate the religion in the Muslim heartlands 
from within. Among his written works are Khawatir fi afisiyasa wa al-mujtama* 
[Thoughts on politics and society], comprising articles on contemporary issues 
such as the need for Muslims to defend the rights of Muslim minorities in non- 
Muslim countries; Adilla Ahl al-Sunna wa at-Jama‘a aw al-Radd al-muhkam al- 
mani' *ala munkarat wa shubuhat Ibn Mam 1 [The evidences of the Sunni Com¬ 
munity, or, The unassailably proficient rebuttal of the blameworthy and doubtful 
points of Ibn Mani‘], which he wrote in response to a contemporary’s attack on 
Sheikh Muhammad Alawi Maliki for the latter's having contradicted the tenets 
of (he Wahhabi sect on a number of questions; and Adilla al-qunut fi salat al-fajr 
[The evidences for standing in supplication at the dawn prayer). He takes a keen 
interest in the problems of Muslims today, and at a recent symposium in Amman 
with Sheikh 4 Abdullah Muhammad Ghimari and Sheikh Hasan Saqqaf, he voiced 
his concern for the obstacles to the current Islamic revival and world propagation 
of Islam that are being put in its way by “fundamentalists” whose view of Allah is 
anthropomorphic, view .of the Prophet (Allah bless him and give him peace) is 
that he is over-venerated and loved by Muslims, and view of Muslims is that they 
are unbelievers or immersed in unlawful innovations (bid‘a). The unity of the 
Community and its future, he said, lie in holding fast to the agreed-upon schools 
of jurisprudence and tenets of faith, directing our efforts to non-Muslims; not in 
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trying to convince Muslims that everything their forefathers believed was a mis¬ 
take, He presently directs the ai-Iman School, founded in 1973 m Kuweit, which 
provides Islamic and secular education patterned on the al-Azhar model at the 
elementary, preparatory, and secondary levels. He is a familiar figure at Islamic 
conferences around the world, and in 1988 was elected as president of the World 
Union of Islamic Propagation and Information at its London conference (n). 

x382 (b) Yusuf Taial DeLorenzo (Document 3) is an American Muslim scholar 
who was born in Plymouth, Massachusetts in 1947 and raised in Duxbury, where 
his family has lived for several generations. He entered Islam in 1970 in Beirut, 
and in 1971 became the student of the hadith expert Sheikh Muhammad Yusul al- 
Bannuri of Pakistan. After six years of study, the sheikh, author of Ma'arif a\- 
Sunan [The knowledges of “The sunnas”], a six-volume commentary on Jami* al- 
Tirmidhi [The hadith collection of Tirmidhij, and other works, authorized him to 
teach and relate the hadiths he had read before him and on which he had com¬ 
mented, Yusuf has since taught hadith and principles of jurisprudence (usul al- 
fiqh) in Pakistan, served as advisor on Islamic education to the late President Zia 
al-Haqq (Allah have mercy on him), been headmaster of the only private Muslim 
college in Sri Lanka—where he taught ' Umdat al-salik, the main text of the pre¬ 
sent volume—lectured at the International Islamic University in Islamabad, and 
served as Chief of the Translation Bureau at the Islamic Research Institute there. 
In June, 1989, after nearly twenty years abroad, he was appointed as research 
coordinator for the International Institute of Islamic Thought in Washington, 
DC, 

A veteran Islamic translator, his more than ten works include English ver¬ 
sions of a Hanafi manual of Sacred Law as well as Kitab al-hdlal wa ai-haram [The 
book of the lawful and unlawful) from Imam Ghazali’sMwT ‘utum al-din [Giving 
life to the religious sciences], Usul al-fiqh al-Istami [The bases of Islamic jurispru¬ 
dence], and al-ljtihad wa al-taqlid fi at-Islam [Personal juridical reasoning versus 
following qualified scholarship, in Islam], both by Dr. Taha Jabir al-‘Ahvani, His 
most recent effort, a pioneering translation of hisow-n Arabic edition of Abu Bakr 
al-Jassas’s multi-volume Koranic exegesis Ahkam al-Qur’an [Legal interpreta¬ 
tions of the Koran], seems destined for wide recognition and use, representing the 
definitive Hanafi work on deducing legal rulings from the Holy Koran. He 
presently lives in Sterling, Virginia (n). 

x383 Zac h a ri as ( see n ext en try) 

x384 Zakariyya (u3.5) is Zakariyya ibn Ladun ibn Muslim ibn Saduq ibn 
Hashban ibn Dawud ibn Sulayman (upon whom be peace), a prophet of Allah 
Most High to Bant Isra'iL The Holy Koran mentions how Allah gave him a son, 
the prophet Yahya, in his old age to inherit his knowledge and prophethood, and 
how, when his wife's sister gave birth to Maryam and vowed her to the service of 
the vSacredTemple, Zakariyya undertook to care for her in a room in the temple, 
where he brought her food, drink, and other necessities. Allah Most High 
describes him and family as *'vying in pious deeds, calling upon Us in hope and 
fear, and humble to Us” (Koran 21:90) (Qisas al-artbiya } (y59), 543-44). 

x385 (Sheikh al-Islam) Zakariyya Ansari (o16,6) is Zakariyya ibn Muhammad 
ibn Ahmad ibn Zakariyya, Abu Yahya Sheikh al-Islam al-Ansari, bom in Sanika, 
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Egypt, in 823/1420, Known as the Sheikh of Sheikhs, he was the Shafi'i scholar of 
his time, a hadith master (hafi/.), judge, and Koranic exegetc. He was educated in 
Cairo in circumstances of such poverty that he used to have to leave the mosque 
by night to look for watermelon rinds, which he would wash and eat. When his 
knowledge later won him fame and recognition, he was to receive so many gifts 
that his income before his appointment to the judiciary amounted to nearly three 
thousand dirhams a day, which he spent to gather books, teach, and give financial 
help to the students w'ho studied with him. When Sultan Quylubay al-Jurkasi 
appointed him as head of the judiciary in Cairo, he accepted the post w r ith reluc¬ 
tance after being repeatedly asked, but when the sultan later committed a wrong 
act and he sent him a letter upbraiding him, the sultan dismissed him and he 
returned to teaching. He authored works in Sacred Law r , the sciences of Koran 
and hadith, logic, Arabic, fundamentals of jurisprudence, and Sufism, and was 
the sheikh of Imam Ibn Hajar Haytami, He died in 926/1520 at one hundred years 
of age (al-A'lam (y 136), 3.46), 

x386 Zarkashi (f5.1) is Muhammad ibn Bahadur ibn ‘Abdullah, Abu ’Abdul¬ 
lah Badr al-Din al-Zarkashi, born in Egypt in 745/1344. Of Turkish origin, he w r as 
a scholar of Shafi'i jurisprudence, fundamentals of law, hadith, and literature, 
who wrote many w r orks, among them his three-volume al-Bahr al-Muhit [The 
encompassing sea], on Islamic legal principles. He died in 794/1392 (ibid., 6.60), 

x387 Zayd ibn ‘Ali ibn Husayn (b7.6) is Zayd ibn ‘Ah ibn Husayn ibn 'Ah ibn 
Abi Talib, Abu al-Husayn al-Shahid aL'Alawi al-Hashimi, born in 79/698, He was 
an Imam of Sacred Law who lived in Kufa, Iraq, where Imam Abu Hanifa knew 
i him and once said, "I never saw anyone of his time more knowledgeable in Sacred 
Law, faster to answer, or clearer in discourse." Two works have been ascribed to 
him, the recently discovered Majmu fi al-fiqh [Collection in Sacred Law], which 
if his, is the oldest recorded work in Islamic jurisprudence; and Tafsir gharib al- 
Qur’an [Explanation of rare words in the Koran], whose ascription likewise 
remains unestablished. At the end of his life he headed an uprising against the 
Umayyads, and was killed in Kufa in 122/740 Ubid.„ 3.59). 

x38S Zayd ibn Thabtt (b3.2) is Zayd ibn Thabit ibn al-Dahhak. Abu Kharija 
(Allah be well pleased with him), born in Medina eleven years before the Hijra 
(a.d. 611) and raised in Mecca. Among the great Companions of the Prophet 
(Allah bless him and give him peace), he was one of the scribes who recorded the 
Koran in writing. His father was killed when he was six years old, and he emi¬ 
grated at age eleven to Medina, where he learned the religion of Islam and later 
became one of the Companions' principle scholarly resources in deciding cases, 
giving formal legal opinion, in Koranic recitation, and inheritance. When the ; 
j caliph ‘Umar used to travel from Medina, he w’ould leave Zayd in his place until j 
I he returned. Ibn 'Abbas, with his immense erudition, used to visit him at home to j 
: take knowledge from him. lie was among those who gathered the Koran in the 
j time of the Prophet (Allah bless him and give him peace) and checked it with him, 
j who wrote it in the time of Abu Bakr. and who copied out the Korans that 
Uthman sent to the cities of the outlying Islamic lands. He related ninety-two 
hadiths, and when he died in 45/665, Abu Hurayra said, “The scholar of this 
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nation has died today; haply Allah will make Ibn ‘Abbas his successor" (ibid,. 

3.57). 

x389 Zayn al-Din Mallibari (wl 2.2) is Zayn al-Din ibn * Abd al-’Aziz ibn Zayn 
al-Din ibn 'Ali ibn Ahmad al-Mallibari, originally of Mallibar, India. A Shaft'! 
scholar who studied under Imam Ibn Hajar Haytami, he authored Qurra al-'ayn 
hi muhimmat al-din [The gladdening of the eye with the essentials of the religion] 
and its commentary Fath al-Mum |The victory of the Helper]; as well as hshad 
al-‘tbad ila sabil al-rashad [The guidance of servants to the way of wisdom]. He 
died in 987/1579 (ibid. 3.64; Mu*jam al-butdan (y43), 5.196; and A). 

x390 Zubayr (o25.4) is Zubayr ibn al- 4 Aw warn ibn Khuwaylid, Abu ‘Abdullah 
al-Asadi al-Qurashi (Allah be well pleased with him), born twenty-eight years 
before the 1 lijra in Mecca. One of the most courageous of the Companions of the 
Prophet (Allah bless him and give him peace), he entered Islam at the age of six¬ 
teen, was one of the ten informed they would enter paradise, and was the first to 
draw a sword for Islam, participating in the battles of Badr. Uhud. and others. He 
was the son of the paternal aunt of the Prophet (Allah bless him and give him 
peace), and ‘Umar considered him one of those qualified to be caliph after him. 
A wealthy man with wide trade dealings, his property was sold after his death for 
forty million dirhams. He was assassinated by Ibn Jarmuz in 36/656 on the day of 
the Battle of al-Jamal, about twenty-one miles outside of Basra {al-A ‘lam (yl36), 
3.43). 

x391 (Imam) Zuhri (w57.2) is Muhammad ibn Muslim ibn ‘Abdullah ibn 
Shihab, Abu Bakr al-Zuhri of Medina, born in 58/678. Of the generation that met 
the Companions, Zuhri was reportedly the first to record prophetic traditions in 
writing, and one of the most important early scholars in hadith and Sacred Law. 
He visited Syria and settled there, and the caliph ‘Umar ibn ’Abd al-‘Aziz wrote 
to some of his officials, “Sec well to Ibn Shihab [Zuhri], for you will find no one 
more knowledgeable in the sunn as of the past than he/' He died in 124/742 in 
Shaghb. at the northern extremity of the Hijaz where it becomes Palestine (ibid.. 
7.97). 

* 
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enormity of. pi 8, p20.4, w52.1(285-86), 
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meaning of proofs ni 1.2, o24.9 
penalty for. o!3,l-9 
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Common acknowledgement 
Acquisition (kash), m Islamic belief, u3.8 
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destroyed by, h3.9 
Adah. See Decorum 
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a Dam, \70 

At) HAM, IBRAHIM I BN, X 182 
Alihan. See Call to prayer 
Administration of Islamic state. 

See Caliph; Islamic state 
Adoption, k28.4 

Adulteration of trade goods, p20-2, 

See also Cheating a buyer 
Adultery. See Fornication 
Advance, buying in. See Buying 
in advance 

Afterlife, forgetting about the. 
*■52.1(37} 

Age of discrimination, defined, fl 2 
Aged persons. See also Family: Parents 
marital suitability (kala a) of. 
m4.2(end) 

Agent and principal. See 
Commissioning another 
Aggression, enormity of, p48 
Agreements, not fulfilling, enormity 
of, w52.1(53) 

Agriculture. SeeC rops 

Ahatl hadilhs. defined, o22. l(d{II(2))) 

Aht ul-Bayt 

insulting or reviling, enormity of. 
p37.2{2) 

seeking help through the baraka 
of, f2l.2 

Ahl ah hall wu al-tiqd, o‘25.4(l) 
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of, o26.1 
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Contents, p. 796; Character; 
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AL ‘AI.AMi11.ALJBN.x144 

vl ,6,9 

‘Al.A'L ABL SA ID. \59 

'establishment’ (istiwa’) of upon 

M - Al AWL AHMAD IBN' MUSI AKA, *73 

the Throne, a4.3, vl,3 

Alcohol 

eternality of, vl .2 

acquiescence to others drinking. 

cxaltedness of above space or 

m9.2(e), q2.4(4). q3.2(N:), 

time, vl .3, w 8 

w52.1(421) 

fear of (see Godfearingness) 

consumption in emergencies, as 

forgetting, enormity of, w52.1(37) 

medicine, etc., 0 I 6.6 

free of need for anything. 

drinking, 0 16.1-7, p!4, w52.1(350;, 

v 1 .9. w 8 1 

w52.3(9) 

the greatest name of. w29.2(6). 

as filth (najasa). cl4.l(7), cL4.12, 

w30.i(3) 

f4.14(7) 

‘hand’, ‘eyes’, etc. of (see 

helping others to produce, sell. 

Interpretation ot Koran and 

or consume, k4.9> pl4.2(2). 

hadith, figurative interpretation 

w52.1(189, 350-61) 

(ta'wil) of divine attributes) 

legal responsibility for actions under 

haired for the sake of, r3.1(3), 

the influence of. nl .2. oJ .2(1) 

w59.2(end) 

medical, cosmetic, etc., as pure 

hearing of, vl .7 

(tahir) e 14.1(7). *255 

imitating the creative act of by 

non-Muslims’ use of, k4.9, 

making pictures, w50,2 

oll.5(l). q3.2(N:) 

lustiee of, u3.8, vL9, v2.3, 

penalty for drinking, 0 I 6 ,1-7 

w55,3(end). w59.2(end) 

ai i ibn amtalha, x82 

as Lawgiver, a 1.1—5 

All IBN A HI IALW. X81 

life of, vl.4 

disagreemem of with Mu'awiya. w56.3 

love for His servants, t3.12, w33.2 

Alienating a person’s spouse from them. 

love for Islam, w4_5 

See Disaffecting a person’s spouse 

loving others for the sate of. 

Allah, vl 

p75.28,w59.2(end) 

acts of, vl .9 

intentionally lying about, w52.1(48) 

anthropomorphic view of (see 

names of, 0 I 8 . 4-6 

A nthro pom orphism) 

true nature of, asking about. rl5 

ascribing associates to (see Shirk) 

nearness of to created things, v 1.3 

attributes of. olS.4-x8, vl.1-9 

omnipotence of, vl .4 

—, denial of as unbelief, 08 ,7(5) 

omniscience of, v 1,5, w6U.2 

—. figurative interpretation (ta'wil) 

oneness of, vl .2 

of (see under Interpretation of 

—, denial of as unbelief, w47.1 

Koran and hadith) 

reaching, w7.4, dl.3, w9.7, w33.2 

being of, vis-a-vis the being 

(see also Gnosis) 

of the universe, x5 

remembrance of (.see Dhikr) 

{see also Allah, transcendence of) 

sight of, vl .7 

belief in defined. u3.2. y1 

speech of, vl.8 

creation of servants’ acts by. 

—, as understood by literalists. w6.2 

p37, l(2). u3.8. vl .6.9 

supplicating through His entity . 

debts to, wl8.8(2) 

names, attributes, etc., w29.2(6), 

destining of (see also Destiny) 

w40.2(3) 

enormity of denying, p37.2(2) 

surrender to, t2.2, u2.2 {see also 

the devising of (makr Allah), 

Destiny, acceptance of) 

enormity of feeling safe 

not taking seriously the rights 

from. p66, s6, i(end), 

and commands of. as an 

w52.1(39), w52.3(4) 

enormity, w52.1(25) 

disliking to meet, enormity of. 

thinking the best of (see 

w52.1(126) 

Thinking the best of Allah) 

the doer of all actions, u3.8. 

Throne of {see Throne ( arsh)) 
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“Allatm Akbar’' 


transcendence of, a4,3. vl.3, wS 
union (ittihad) with (w 
Union with God) 
war of. against takers of 
usury (riba), p?.l 
—, against those at enmity with 
His friends, w33.2 
will of, u3.7-8. vl 6, w59.2 
—. belief of causality’s independence 
from, as unbelief (see Causality) 
wisdom oLvl,9. w55.3(cnd), w59.2 
"Allahu akbar" 
satd on the days of b id. J'19.8 
said on first ten days of Dhul Hijja, f 19.9 
Allahu Akbar, the opening (takbira 
ai-ihram) 

at group prayer : merit of. fl2.8 
in the prayer (salat), t‘8.7-12 
misgivings about, obsessive, s3.3 
Allies. non-Muslim, o9.7, olO. 1 
Allusion 

slander by, unlawfulness of, r2.9 
using polite, in place of 
vulgar words, r26.2 
Alms, Charity: Zakat 
Alone, being with the opposite 
sex, m2.3(end) 

Aloud, legal meaning of, for 
prayer utterances, f8.10 
Altruism, flH.16 
AI.--ALWAN1.TAHA JAlilR. \342(b) 

Atnana. See Deposits for 
safekeeping; Trusts 
Amten. meaning of. f8.1 
Amenity payment (inut’a) to 
divorced women, m8,11 

AL-AMIDI. ALIJDN MUHAMMAD. x 87 
Amir. See Leaders 
4 Amm (Koranic ruling type), 
o22. ltd(l)) 

Amphibians, as filth (najasa) when 
dead, e 14,1(11) 

Amputation of hand 
as penalty for highway 
robbery, o!5 1 
as penalty tor theft, 
ol4.1. p2Ll 

al-Amrbi ul-mu'ruf. Set’ Commanding 
the right and forbidding 
the wrong 
Amulets 

Koran written and carried as, 
c8.2(0:). wl6.1(35) 
permissibility of, wl? 


unlawfulness of, wl7.3, w r 52.1(125) 
Amusements. See also Games 
pointless, r!3.3 

Amusing one’s wife and family 
with stories, r 13.2-3 
Anal intercourse. See Sodomy 
Analogy (qiyas) 

denial of by Ibn Hazm, w 18.9(3). xlfil 
a fortiori, as decisive in court 
decisions, o23,4 
types of, o22.1(d(IH)) 

Anarchy, impermissibility of, o25.1, 
o25.4(cnd) 

ANAS IHN MALIK. x90 
Ancestry, attacking another’s. 
p47, w52.1(290) 

ANGI I. OK DFATH.THF., x97 
Angels, u3,3, w22 
ask forgiveness for mankind, 
w35.2{5) 

belief in, defined, o8.7( 18), 
u'3.3, w22 

clothing oneself from the eyes 
of, f5.1 

do not enter houses where there 
arc pictures, w50.6 
greeted with Salams at the end 
of the prayer, 18.47 
questioning of the dead by, 
g5.6( 1), v2.2, w-32 

ANCKl SOKUAHYl ON. THE, \1J6 
Anger. See also Arguing 
for Allah's sake. r3.1(3), 
r27.1. w39.2(cnd) 
for tine's ego’s sake, as an 
enormity, w52.1(3. 38) 
unlawfulness of, c7.1 
Animals. See also Livestock; and 
names of particular animals 
cruelty towards, unlawfulness of, 
o9.10. p70, r38.2(end). 
w52.1(162 65, 174,278 •79) 
maintenance of, obligatoriness of, ml2.6 
purity (tahara) or impurity of. 
el4.1(8, 10 14). cl4.2. cl4.5-7 
Animate life, depiction of. Set: Pictures 
Annihilation (fana). spiritual station 
of, s4.8(cnd). See also 
Gnosis; Subsistence 
Annoying others. See Other people 
Annulment of marriage, nV7.1-3, m8.7 
by wife for nonsupport, ml 1.13-14 
Ansar. See Helpers. Medinan 
a tsS ari, ism.au . x!96 
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AL-ANSARI. KHUBAYB, x220 
ANSARI, 2LAKARIYYA. x385 
Anthropomorphism, a4.3, w6.2-3, x47, 
w57, xl31, xl74, xl78 

ANTICHRIST. THE, x91 
Apostasy (rid da), oS.0-7 
acts which constitute (see 
Unbelief) 

consequences of committing (see 
Apostates) 

insanity as an excuse for. kl3. 1 
Apostates 

annulment of marriage of, m7 4. 
m8.7 v a 8.6 

executed for unbelief, f 1.3, o8.2 
killing, no expiation for, o5.4, o8.4 
—. no indemnity (diya) for. o4.17, o8,4 
—, permissibility of, el2.8 
—, no retaliation (qisas) for, ol .2(3) 
make up missed fast-days after 
returning to Islam, i 1.3(3) 
make up missed prayers after 
returning to Islam, fl.l 
meat slaughtered by, j 17.2 
Muslim marriages with, unlawfulness 
of. m6.7 

zakat due from, hi 2 

Appropriation, wrongful. See Wrongfully 
gotten property 
Wqida. See Tenets of faith 
'Aqilu, o4.4, c4.1ll-l 1 
‘Aqiqa (Sacrifice for newborns), j 15 
Aquatic animals 
eating. jl6 4 

as pure even when unsJaughtcrcd. 
eM.I(ll) 

Arabic 

knowledge of. as a condition for 
ijtthad, o22.1(d(cnd)) 

—, as a condition for interpreting 
the Koran, r14.2 
overspecialization in. s2.7 
scholars of as definers of acceptability 
of various interpretations of 
Islamic law and belief, w47.2 
study of as communally obligatory. 
a5. L w29,3( I) 

Arabic alphabet. English transliteration 
of, wl 1-2 

Arabic names, the parts of. book x 
Introduction p. [019 
Arabic texts, punctuation of. 

Introduction p. x 
Arabs 


caliphs chosen from, o25.3(e) 
marriage to, m4.2fl) 

‘Arafa 

building at, w52.1(226) 
described, j 1.1 

fasting on the Day ot. i2.1(cnd) 
joining one's prayers before, j7.4 
missing, on hajj, j8,4(end), jl2.h(l) 
obligatory features of standing at, j8.4 
validity of going between Safa 
ami Marwa before. j6.1 
the way to, on hajj. j7.1^J 
ARAHA.YASIN x375 
Archery. See Marksmanship 
ardabili, YUSUF. x379 
Arguing, r22 

as an enormity, p64, w52.1(411-13) 
on religious issues, r2l {see 
also Polemics, theological) 

—, as an enormity, *52.1(69) 
nitpicking, r20, w52.1(413) 
without right, enormity of, 
p75 5, w52.1(409) 

'Arifbillah. See Gnosis 
' A riyya. See Lending something for use 
Arkan. See Integrals, legal 
Arm. broken. See Injuries 
Armies, raising and deploying for 
jihad, o25.9(1) 

AkNAT./T. SHI'”AYR, X 33 1 
Arrival circumambulation (tawaf 

al-qudum). See Circumambulation, 
the arrival 

Arrogance. See Contempt for others; 

Pride 

'Arsh. See Throne 
Art. Sec Pictures 

AL- AS. ’ABDULLAH (BN'AMR 1BN, x20 
ASB AHAN1, ABU NU'AYM, x58 
ASH ARI. (IMAM) ABL’LHASAN. x47 
\SU ARI. ABL mauk. x 54 
ASH'-ARI. ABU MUSA. x56 
Ash‘ari school, w57 
attacks on by “fundamentalists, 1 ’ 
w57,xl?4 

famous scholars who were of, w57.2 
on figurative interpretation of the 
divine attributes, wfi.3. x47 
founding of, x47 

on knowledge of good and bad, al.3-5 
on literal interpretation of matters 
relating to the afterlife, w6.3 
on non responsibility of those 
unreached by prophets' 
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A shura’ 


message, al .5 

tenets of as metaphysic of Sufi 
theosophy.xl4 

'Ash ura', spurious prayers in, f 10.15(4) 
'ASQAt.ANI. IBM IIAJAK, xl59 
l Asr. See Midafternoon prayer 
as-SaUimu 'Alaykum. .SVf Salanis 
Assault, See also Hitting: Killing 
defense against, o7 
Associates to Allah, ascribing. See 
Shirk. 

Assuaging those from whom one 

apprehends harm (mndara), r!6.2 
Astrology. See also Fortune-telling; 
Unseen (al-Ghayb), the 
belief m, enormity of, p41, 
w52.1(112, 310, 315) 
falsity of. wG0.2 

learning, unlawfulness of, a7,2(4) 

ASUF IBN BARKHIYA x94 
Atonement. See Repentance 
Attorney, power of. See Commissioning 
another to do something 
Attributes of Allah. See Allah, 
attributes of 
Auctions, k4.7-8 
Authenticating one’s words, rl 1 
Authentication of primary textual 
evidence. See Hadilhs; 

Interpretation of Koran 
and hathth 

Authority. See also Caliphate; Leadership 
assumption of bv oppressors or the 
immoral (see Leaders, bad; 
Oppressors) 

dismissing » righteous and competent 
person from, w52.1(323) 
obedience to, obligatoriness of. 

b7.3. o25.5. p40, p75.4(3) v r32.2 
—. limits to, o25.5(A:), p40.2( A: |. 
t3.3 

Automobiles, prayer in. See Vehicles 
Autopsies, w52,l(119) 

Avarice. See Greed; Stinginess 
Avoiding a fellow Muslim, enormity 
of. p?5.11, w52.1 (269-71) 

AWhVAflD AL RAHMAN 1BN. xlO 
Awliyu'. See Friends of Allah 
'Anra. See Nakedness 
An'suq, five, metric equivalent of, w'15.1. 
Axis of the World. See Qufb, the 
[ A yarn al- i ushriq. See ‘ Ltd af- Adha, 

: three days following 

: Ayn, defined, versus dayn, k9.2(b) 


AYYUB (JOB). x95 

Azan. See Call to Prayer (Adhan) 

Vlzmicr. See Strictness, legal 
'Aziz hadiths, defined, o22.1 (d0l(2))l 
'A/,1/,1. ‘AL! I BN AHMAD x96 
‘AZRA'IL, x97 

HA'Al.AWI. *ABD AL.-RAHMAN, xl 1 
HAALAWI. ABDULLAH MAHFU/-. x24 

Babies 

breast-feeding {see Breast-feeding) 
death of premature, funeral for. 
g4.2I 

naming, )15,3 

sacrifice {‘aqiqa) and sunnas 
after birth, j 15 

urine of, purifying clothes etc. 
from, e 14-9 

Backbiting. See Slander 
Backgammon, w52.1 (423-24) 

Backup man (muballigh), fl2.36, w29.3(4) 
Bacon. See Pork 
Bad, knowledge of. See Good 
and Bad, knowledge of 
Bad faith. See also Treachery; 

Trusts, betrayal of 

learning Sacred Knowledge in, r7.1(2) 
Bad luck, belief in as an enormity, 
p62,w52.1(101,308) 

BAGHAWI, AL-HU5AYN. x99 
BAGHDADI. ABD AL-OAHIR, \9 
H A GHT> AD I. .T V N AY D x51 
BAGHDAD]. KHATfB. \2IG 
Baha’is, olL2(A:) 

BAJUHI. IBRAHIM. XHK) 

HAKRt. MUHAMMAD JBN ALLAN, x252 
BALI A‘A. HA MB lBN AH1, X 141 
Bandages, ablution (wudu) etc., with. 

See Injuries 

Banishment, as penalty for fornication 
or sodomy, ol2,2(end) 

Bankruptcy, k 12 
Baqa\ See Subsistence, spiritual 
station of 

al-Baqi‘ Cemetery, visiting, j 13 4 
BAOIl LANI. ABU BAKR. x32 
Baraka (spiritual blessing), f2l .2, 
gl.3.g3.5, x90 

obtaining through the righteous 
(tabatruk), validity of. w r 31 
wedding night supplication for, m5.3 
BARAKAT.'UMAR, x3S2 
Al.-HARAWI, UW'AYS. *367 
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Barber, wages of. k26 2 

BaytaCmai See Muslim common fund 

BARKHIYA, ASUF IBN, x94 

Beads, amulets made of. wlT.K wl7.3 

Barrier, placed in front of person 

Beads, prayer. See Rosaries 

praying, 17.1-2, p75.27 

Bears, meat of unlawful to cat. j 16,3(3) 

Bars, renting out buildings for 

Beards, e4.1(2) 

use as, k4.9 

dyeing, w52.J(lll) 

Bashfulness. See Modesty 

women removing. w51 

B asm a la 

Beating. See Hitting 

recited with Fatiha in prayer, 18 17 

Beautification, unlawful forms of for 

saying when slaughtering, j 17.5(4) 

women, p59. w5l 

AL BASRI HASAN. xl38 

Beauty, as loved by Allah, p!5.2(2) 

Bath, purificatory (ghusfF ell 

Beer. See Alcohol 

amount of water used in. 

Begging, h9..\ h9.7, r30, r39. See also 

minimal, e5.25(2) 

Charity 

m extreme cold. eI2.I4 

Being, the Divine versus created, x5 

discharges that bathing is not obligatory 

Being true (sidq), ll .6-9 

after, elU.5-6 

Beliefs, Islamic. See Tenets of lailh 

doubts about having washed some 

Believers 

part of body in, e5,27 

attributes of (,vee Faith (urianj) 

how to perform, el 1.1-3 

departure of Irom hell, v2.7 8 

husband’s right to insist that 

intercession ol on Judgement 

wife perform, no,6 

Day, v2 8 

in illness or injury, el2.9-10 

those who die as will be in 

integrals of, el 1.1 (a,b) 

paradise, pi.3 

during menstruation, unlawfulness 

Bells, church, ol 1.5(6) 

of, el3,4(4) 

Benefit of the doubt, giving others 

when obligatory', el (J. 1-6 

the, r20.2. See also Thinking 

omitting an integral of. enormity 

badly of others 

of. w52.1(73) 

Benefiting at a Muslim’s expense, p75.10 

during postnatal bleeding, 

Bequests (wasiyva), I.l.CM3.15. See 

unlawfulness of, el3.4(4) 

also book I. Contents, p. 460 

sunnas of, el l. 1(1-6) 

entailing pious acts, L2.4 

when thirst is feared, unlawfulness 

exceeding a third ol the estate 

of, c!2.8 

when heirs are lacking, w44 

times when it is sunna, el 1.5 

inheriting from a non-Muslim, 

for two reasons at one time, c 11.4 

validity of, 1.1,0, 1.3.13 

washing away filth before, el 1.3 

legal conditions lor effecting, 1.3.1-15 

without water (,vec Drv 

legal conditions for the cxecuior 

ablution (tayammum)) 

of. L2.0 5 

without water or earth, el 2.15 

taken from the estate alter 

w'ith waterproof substance on 

debts, 1,4.4 5 

nails or skin, invalidity of. 

Bestiality, w r 52.1(34(J) 

e5.26 

Betrayal of trusts. .See Treachery; 

water used for (see Water used 

Trusts, betrayal of 

in purification} 

Betting 

Bathhouse, offensive to pray in, 14.14 

lawful, k29,2(cnd) 

Bathing, on fast-days. il.3l 

unlawful (see Gambling) 

Bathroom, using the. See Lavatory, 

Beverages, alcoholic. See Alcohol 

going to the 

Bible. See also Evangel; Torah 

Battle with unbelievers. See .lihad 

assisting in printing, etc.. k3lL6(6) 

Bay*. See Sales 

obligation of belief in 

BAYBARS. RlDW.AN At - ADAL. X-306 

defined, u3.4 

BAYDAWl. ABDULLAH IBN ['MAR, x1<)2 

Bid'a. See Innovation 

BAYHAOI, AHMAD. xl()3 

Bidding at auction. k4.7 
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Bidding Up Merchandise to Fool Another Bidder 


Bidding up merchandise to toot another 

Body 

bidder, k4.8, w52.1(194) 

bury mg parts separated from. 

lill.AL. X105 

re com mended ness of, j9.8(4) 

uji.OIS. x3Ul) 

dead (see Dead, the) 

BINT HARITH xl()6 

purity of, as a condition for 

Birth 

prayer [see Purity of body. 

death by premature (see Stillborn) 

clothes, and place of prayer) 

sacrifice (aqiqa) and other 

sunnas regarding, c4 

sunnas after, j 15.0-3 

Bones, of unslaughtered animals 

Birth control. See Contraception 

as pure (tahir), e14.1(14) 

Bismiliah. See Basmala 

Book, People of the. See Christians; 

BtSTAMt. ABL YAZIJD, XW 

Jews; Non-Muslims 

Black Stone of Kaaba. See 

Book of Psalms, the. See Psalms 

Kaaba, Black Stone of 

Books 

Blacking out. See Uneonsciouness 

covert boasting by authors in, 

Bleeding. See'oho Blood 

s2.2(end) 

does not nullify ablution 

on esoteric subjects beyond ! 

(wudu), e7.5 

one’s understanding, unlawfulness 

menstrual (see Menstruation) 

of reading, r20.3 

postnatal (see Postnatal bleeding) 

Islamic, copies of as an endowment 

Blessing, spiritual. See Baraka 

(waqf), k30,2(d) 

Blessings from Allah 

—, selling or giving to 

prostration of thanks for, f 11 .19 

non-Muslims, kl.2(c) 

ingratitude for as an enormity. 

—, use of as a pillow. 

w52.1(21) 

unlaw fulness of, e8.4 

Blessings on the Prophet (Allah bless 

number permitted to students 

him and give him peace) 

accepting zakat, w36.1 

neglecting to say when he 

pictures in, w50.4 

is mentioned, as an 

sacred Bible; LvangeE: Koran; 

enormity, w52.1(60) 

Scriptures, non-lslantic; Torah) 

in postprayer dhikr, f8.50{end) 

slander in, r2.8 

in the'prayer, f8.42, f8.45 

Sufi, mistranslation of, w7.4, *265 

recommended on Fridays. fl8.14, 

—, permissibility of reading. 

fl 8.18 

r2ll.3, x265(end) ; 

substituting pbuh etc for. 

Booty. See Spoils of battle 

w52,1(60) 

Border fortifications, neglect of as 

Blind, the 

an enormity, w52.1(371) 

court testimony by, o24,5 

Borrowing 

misleading, enormity of. w52.1(2)0) 

an article without returning it, 

sales by and to. k2.6(end) 

enormity of. p20.2 

Blood 

with no intention to repay, enormity 

amount excusable on person 

of, w52.1(202p-3> 

praying, f4,4 

money (see Loans) 

donating, undesirability of on 

something for use (see Lending 

fa st-da vs. il.27(3) 

something for use) 

eating, enormity of, p30, w52.1(171) 

Bowing (ruku) in prayer, f8.29-3(1, fl2.lt 

as filth (najasa). e14.1(3) 

Boxing. See Hitting 

flow of does not nullify 

Brackets, use of in Arabic of 

ablution (wudu), e7 5 

present volume. Introduction pp. x-x\ 

Boasting, r34 

Bragging. See Boasting 

covert, by authors in published 

Branding animals on the face, p70 

works. s2.2(end) 

Breach of faith. See Treachery: 

as an enormity, pi5.1(4). w52.1(46) 

Trust, betrayal of 

Boats, prayer in. See Vehicles 

Breaking wind, ablution nullified by, e7.1 
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Breast-feeding 

nun. muhammadsa fu x263 

as an excuse from fasting 

Buyer, Taking possession of merchandise 

Ramadan, il .8 

by. defined, k7.3 

milk of as pure (tahir), el4.5(5) 

Buying in advance (salam). k9 ► L—4 

mother joining two prayers because 

by the blind, validity of. 

of, f 15.18(3) 

k2.6(end) 

unmarriageability because of (rida), 

Buying and selling. See Sales 

mb. 1(13), mb.5, n 12,1—1 


Briefly, criterion for in legal 


rulings. See Descriptive terms 

Calamities. See Disasters 

Brevity in speech, recommended ness 

Caliph, the, o25. See also Islamic state 

of, p64.2(6), r 13.3 

administration of Islamic state 

Bribes, w52.1(403-5, 408) 

by. O25.7-10 

Bride, desirable characteristics in, ml.4 

appo i nt me nt o t succc ssor by, o25.4(2) 

Bridge over hell. See Sirat 

authority of required for lawful 

Broken arm. leg, etc. See Injuries 

retaliation (qisas), o3,4 

Brotherhood 

betraying one's fealty to as an 

between Muslims. r2.6(3) 

enormity, p40. w52.1(318) 

between Muslim and non-Muslim, 

distribution of zakat funds by, h8,3 

p75.1(2) 

existence of as obligatory, O25.0-2 

Bughat. See Rebellion against 

not following as an enormity, p75-9 

the caliph 

invalidity of more than one, o25.6 

Building 

measures of against highway men, 

annoying neighbors by, 

015.1-3 

w52.1(207,213) 

obligation to obey, b7,3, o25.5. 

high structures out of pride. 

p40,p49,p75.4(3). P 75.9, 

w52.1(208) 

r32.2 

hiring someone to do, k9.2(g(N:)), 

permission of. required to bear 

k25.6(cnd), k26.1 

arms in commanding the 

Rt.'JAYRML SU LAYMAN. X340 

right and forbidding the 

BUKHARI. MUHAMMAD fHN ISMA IL, Xl07 

wrong, q5.9 

Bukht. See Stinginess 

—, not required to command the 

Bullet wounds, legal retaliation 

right and forbid the wrong, q2.3 

for. See Guns 

—•, required to conduct jihad, o9.b 

BUlOINl.JAl Al.AI-DIN. 204 

prerogative of, to enslave 

HULOINI. SI RAJ AL-DIN, x333 

prisoners of war. k32.fl 

I RURA.YDA.xJ08 

—to impose legal penalties. 

HU li A YD A ABDULLAH tBN, x22 

exclusivity of, o8.3 

burukhardi, titur, x348 

—, to increase the penalty for 

HUKHAM. MUHAMMAD SA ID. x262 

drinking, ol6,3 

Burying the dead. g5.l-7. See 

—, to kill repeating minoi 

also Dead, the 

offenders, o!4,6(end) 

instructing the dead (talqiri) 

—, to use personal reasoning 

after, g5.6. w32 

(ijtihad) in determining 

at sea, g5.1(end) 

disci pi i nary actio n, o 17.1 

Buses, prayer in. See Vehicles 

qualifications of. o25.3 

Business. See Merchandise; Sales; and 

rebellion against {see Rebellion 

names o f individual transactions 

against the caliph) 

Business, minding one's own. See 

role of in jihad, o9.8-9 

Conversation, about what does 

seizure of power by, o25.4(3) 

not concern one 

sole valid appointer of 

Business loans. See Financing a 

judges, o21.3 

profit-sharing venture 

unworthy person trying to be. 

Busybodics. See Privacy, invasion of 

w52.1(319-21) 
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Caliphs, the Rightly Guided 


ways of installing in office. o2v4 
Caliphs., the Rightly Guided. See 
Rightly Guided Caliphs 
Call lo commence prayer. See Iqama 
Call to prayer (adhan). 0.1-12 
greeting muezzin with Salums 
during, offensiveness of. 03.1 (3) 
after infant's birth, sunna 
of, j15.1 

person giving (see Muezzins) 
reply of person hearing, f3.11 12 
second, at Friday prayer, 

□8.11(3), w2S.2 
words of, f3.6 

Calumny, r2.6(2). w52 1(247) 

Camels 

slaughtering of, j 17.6 
zakat on,h2 2, h2 3 f h2,6-14 
Cameras. See Photographs 
C ancelling sales. Sev Option to 
cancel a sale 

Cancer, caused by smoking, w41.2 
Caning. See Spanking 
C aps. See Head, covering 
Capital offences. See Death Penalty 
Caprice (hawa), unlawfulness of 

following, p75.25(cnd), w52.1(27. 32) 
C aptives in jihad, k32.0, o9.12 14, 
wl3.l 

Card games, k29.5(l) 

Carpets 

pictures on, w50.4 
purifying liquid filth (najasa) 
from, e 14.12 

Carrion. See Unslaughtered dead animals 
Cars, prayer in. See Vehicles 
CASANOVA, P., x293 
Cases, court. See Court cases 
Casts (on arms, etc ), ablution 
(wudu) etc, with. Set- Injuries 
Cattle 

slaughtering of, j 17.7 
zakat on, h2.2, h2.4, h2.6-14 
Causality 

belief in the independence of 
from Allah's will as unbelief, 
oS.7(17),w3U w 52.1<112) 
figurative versus real, u3.8, wll 
Cavilling, r20.1 

Certainty, not legally vitiated by 
doubt, c7.6 

Chance, games of. k29.3(. 1), See also 
Gambling 

Change, chemical, becoming pure (tahir) 


through, el4.6(4) 

Change, in w r ater used for 

purification, defined, e 1.17 
Changing money. See Money changers 
Character (akhlaq). See also book r 
Contents, p. 726; books 
Contents, p 777; book t 
Contents, p. 796; Faith; 

Muslims; Other people 
improving one s own, merit 
of, f-20.1 

the need for in commanding the 
right and forbidding the 
wrong, q6.1(3) 

Charity 

accepting not obligatory, el2.6 
asking for. h9.5. h9.7, r30. r39 
—, annoying others by, w*52.1(133) 

—, ' ; for rhe sake of Allah/ 4 
h9.5, w52.1(138-39) 

—. when not in need, h9 7, w52,1(132) 
dishonesty in handling or taking, pi9, 
w52.1(1*30) 
effect of giving, t3.2 
eligibility of students of Sacred 
Law to receive, h8.8(b(2)), 
h8.J J-12 

giving on behalf of the dead. 
w33.2(2) 

not giving to a needy relative, 
enormity of, w52.1(134) 
giving in order to show off, 
enormity of, p33.2 
giving as a reason for acceptance 
of prayers, 121,2 
obligatory (s«r Zakat) 
ongoing (see Endowment (waqf)) 
preferring others to oneself 
as, f 18.16 

reminding recipients of having 
given, enormity of. h9.6. 
p33.1(2), p36, w52.1(135) 
voluntary, h9.J-7 

., recommendedness of in Ramadan. 

11 . 26 ( 1 ) 

( haste, someone who could be 
(muhsan) 

defined, tor penalty lor charging 
someone of adultery. ol3.2 
defined, for penalty lor 
fornication. ol2.2 
Cheapness. See Stinginess 
Cheating a buyer, k?. 1 

enormity of, p20.2. w52.1(5, 197, 2tK>) 
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Checking one’s words before speaking, rl 1 

c8.3<n,kl8 1 

Cheerfulness towards others. 

marriage payment (mahr) of T m8.2 

recommend edit ess of, r27.2 

paternity of. establishing (see 

Cheese, rennet used in as pure 

Paternity) 

(tahir) even when from 

place of at group prayer. H2.32 

unslaughtered dead animals. 

presumed religion of when not 

el4.1(l4{cnd)) 

known. k28.l 

Chemical change, filth (najasa) made 

property nf. sale ot by guardian. 

pure (tahir) by, el4.6(4) 

k2-5 

Chess. w52.1(423, 425) 

reproving parents in religious 

Chickens, slaughtering of with 

matters, permissibility of. q2.3 

a hatchet, j 17.4 

support of, m 12,1. m 12.3 

Childbirth 

—; when in custody of divorced 

proof of by witnesses, <>24. IU 

wife* ml 1,10(3) 

wife’s entitlement to expenditures 

—. enormity of not providing. 

of* ml 1.4(A:) 

w 52.1(275) 

Children 

suspension of from dealings, k 13,(> H 

accepting deposits for safekeeping 

zakat on property of, hi .3 

from, k 18,1 

Christianity 

age of discrimination in, 

belief in the validity of as 

defined, fl .2 

unbelief, o8.7(20), w4.1(2) 

age when they must last Ramadan. il .5 

crucifixion* Muslim view of. xl89 

age when they must pray, fl 2 

supersession of by Islam, w4.3-4 

amusing one’s, rl 3.2 

Christians 

bequests regarding one's, L2.4-5 

delusions of. si .2 

buying and selling by, k 1.2(a) 

indemnity for death or injury 

care and custody of. ml3.0-5 

of. o4.9 

court testimony of invalid, o24.2(b) 

jihad against, o9.8 

custody of, from previous marriage. 

meat slaughtered by, jl7.2 

m 15.4-5 

Muslims assisting the religion 

disaffectmg of from their 

of, k30.6(6) 

parents. r37 

religious extremism of, p75.23 

discipline of by parents. 

scriptures of (see Bible; Evangel) 

teachers, etc., o 17.4 

as subjects of the Islamic 

discipline of for not praying, fl .2 

slate* ol 1.1-11, w52J (382-83) 

of divorced parents, given a choice 

Churches 

of which to stay with, ml3,5 

building of new, forbidden in 

education of. amount obligatory. 

Islamic lands, ol 1.5(7) 

a4.6 

not entered by Muslims without 

—, emphasis of Islamic values in, 

permission, o! 1.7 

C3.I6 

Muslims assisting in building. 

♦ at non-Muslim schools, ml3.3 

k30.6(6) 

equality in giving gifts to 

Muslims praying in, offensiveness 

one’s, k3l .1 

of. f4.l4(5) 

foundling (ife Foundling child) 

Cigarettes. See Smoking 

guardian s effecting marriage of. 

Cinema. See Photographs; Television 

m4,4 

Circle of people, enormity of sitting 

guardian’s selling property of. k2.5 

at the center of, p75.26. 

killing of in jihad, impermissibility 

w52.1(104) 

of* 09.10 

Circles of dhikr. See Dhikr, circles of 

legal responsibility of, c8,l, c8.3 

Ctrcumambulation (lawaf). pi-18 

legal retaliation (qisas) of against 

without ablution (wudu), unlawfulness 

adults, right of, o3.3 

of, e8.1(4) 

liability of for damage to property. 

the arrival, (tawaf al-qudum). 
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Circumcision 


j5.l,j6.1 

—, going between Safa and Manva 
after, j6.4(d) 

baring the right shoulder during, 

j5.13 

bath (ghusl> before, sunna of, el 1.5(7) 
conditions for the validity of, j5.16 
the farewell (tawaf al-wada‘L jl 1.2-5 
—, expiation for missing, j 12.6(1) 
the going forth (tawaf al-ifada), 
j5.13,j9.10 

—, going between Safa and Manva 
after, j6.1. j6.4(d) 

—, missing Muzdelifa because of. j9,l(2) 

how to perform, j5 r 2-18 

the merit of. j 11,6(2) 

prayers (dua) said during, j5.3-l3 

reciting the Koran during. j5.13 

sunnas of, j5.17 

around tombs, unlawfulness of, jl3.3 
trotting during, surma of. j5.l3 
two rak‘as after, sunna of, j5,18 
—, suras recommended in, f8.2(l{5) 
Circumcision, e4.3 

neglecting, enormity of, w52.1(368) 
playing tambourines at celebration 
of, r40,2 

Claims, court, o23.1-9 
Class distinction, social 
when given consideration by 

Sacred Law. h8.8(b(l)), m4.2(3) 
when uncountenanced by Sacred Law. 
flZ.lS(c>, m9.2(a), o3.3, o22.12 
Clothing 

affected by filth (najasa). wearing. 
fl7.5, p31 

appearing in the guise of the 
righteous while being otherwise, 
enormity of, t3.7, w52.1|336) 
a hole in one's, seeing while 
praying, f5.2, f5.5 
men’s caftan hanging below the 
ankles, enormity of, 
p52 2.wS2.1(l()9) 

men's recommended, for prayer f5.7 
offensive and unlawful, f 17.1—5, 
w52.1(17) 

prayer unlawful in wrongfully 
taken,f4.15 

purity of, as a condition for 
prayer {see Purity of body, 
clothes, and place of prayer) 
silk, ft7.2-4, p53 
wearing one’s best, for Friday 


prayer, fl8.14 

—, for reciting the Koran, w 16.1(4) 
wearing the opposite sex's, f 17.8, 
p28,1(3) 

wife’s entitlement to, ml t .5-7 
women’s, f5.6, w23, w52.1(108) 

Clothing one’s nakedness, 

as a condition for prayer, f5.1 —9 
criterion for, f5.4 
measures for women, w23 
Cockfighting, enormity of, w52.1(279) 
Coercing others. See Compulsion 
Coffins, g5,2(cnd) 

Coitus interruptus, m5.5, w r 46 
Cold, severe 

as an excuse for dry ablution 
(tayammum) instead of ablution 
(wudu) etc.. el2.14 

as an excuse from group prayer, fl2.5(4) 
Collateral (rahn) 

conditions for putting up, k 11.0-6 
restored from deceased’s estate. 

14.2(2) 

sale of something already put up 
as, unlawfulness of, k2.5 
stipulating as security, for a 
loan, kl().6 
—, for a sale, k4.4(2) 
not taken from a bankrupt's property 
by other than the person for 
whom it has been put up, k 12.5 
transfer of a debt not affected 
by, k14.3 

Colleagues (a.shab). meaning of in texts 
of jurisprudence, wl2.1(1) 

Cologne. See Cosmetics 
Color (race), of no consideration 
in manly] suitability, m4.1(N:> 

Coma See Unconsciousness 
Commanding the right and forbidding 
the wrong, q0.2—q6.3. (See 
also book q Contents, p, 713) 
attributes of the person who 
undertakes, q6 

conditions for undertaking, q2.1-7 
consistent with acceptance of 
fate, w59.2 

criteria for things that may 
be censured. q3.1-2 
degrees of severity in. q5.1-9 
failure to perform, enormity of, 
p75.4, w52.1(372-73) 
importance of. q0.2 
when likelv to worsen matters. 
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Commanding the right and forbidding 

and burying the dead as, gl .9 

the wrong (continued) 

witnessing and court testimony 

unlawfulness of. q2.5(N:) 

as, o24.1 

in matters involving interschool 

Community, Islamic (Ultima) 

legal differences, unlawfulness 

belittling the state of. 

of, q3.2 

unlawfulness of, r4 

meaning of ability to perform. q2.4 

belonging to, obligatoriness of, b7.5 

obligatory character ol, ql.1—3, 

caliphal government of. O25.7-10 

q2.4(3(A:)) 

divinely protected from error. 

need for wisdom and goodly 

b7.4. w48.3(end) 

exhortation in, q6.3, r2l. 1 f w47.1 

the effect upon of listening to 

worthy and unworthy motives 

music. r40.1(4-5) 

in, q5.4 

fealty of to caliph, obligatoriness 

Commentaries 

of, o25.4(L(end)) 

role of in understanding Koran 

the Prophet s concern for 

and hadith. rl4.3, tJ.9 (see 

(Allah hlcss him and give him 

also Interpretation of Koran 

peace), w3.1 (end) 

and hadith) 

need of for caliphate, o25.1 

role of in understanding 

pardoned of sins except those 

legal works. Introduction p. viii 

committed openly, r35.1 

Commerce. See Merchandise; Sale; 

respeciing the honor of. w'57.2(end) 

and names of individual 

responsibility of for fulfilling 

transactions 

communal obligations. c3.2 

Commercial dealings, looking at the 

sacrifice of a ram for, by 

opposite sex for, m2.11 

the Prophet (Allah bless him 

Commissioning another to do something 

and give him peace), w35.2(1) 

(wakala), k17,(M7 

secret knowledge known only to 

agent betraying commission in. 

some members of, w9.10(end) 

enormity of, w52. !(2lb) 

Companions (Sahaba). See also 

Commodities, hoarding. See Hoarding 

Early Muslims 

Common acknowledgement (*urf) 

attitude of. towards innovation 

defined. f4.5 

(bid'a), w2 9.2 

Common fund (hayi al-mal). See 

—, towards missing a prescribed 

Muslim common fund 

prayer, with3(3) 

Communal obligation (fard kifaya). c3.2 

•••-, towards pictures of animate 

branches of knowledge whose 

life. w50.5 

attainment is, u5 

caliphs chosen by were from 

caliphate as. o25.2 

the Ouraysh, o25.3(c) 

commanding the right arid forbidding 

definition of. b3.1 

the wrong as, ql .1 

disparaging, the enormity of, p56, 

existence of Islamic scholars as. b2.2 

w52.1(442} 

group prayer as, f 12 1 

excellence of, v2.9. w5ri.l-3 

hadith classification as, w29.3( 1) 

humility of, s2.2 

jihad as, o9.1 

know ledge of the legal positions 

the judgeship as, o2t. 1 

of as a condition of ijfihad. 

philosophical refutation of 

022.1(4(11(9))) 

MuHazilites as, w29.3(]) 

legal ijcihad by, b3,4, w29.2 

picking up foundlings as. k28.1 

main scholars of were followed 

study of Arabic as, w29.3( 1) 

by the rest, b3.1-2 

the superiority of fulfilling' a2.7(7) 

miracles of, w3t). J(end) 

vows to perform a particular. 

nonverbal intention of in acts 

obligatoriness of fulfilling, 

of worship, w25,l 

j 18. l(end) 

Companionship with the immoral. See 

washing, shrouding, praying over. 

Corrupt people, friendly 
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Comparative Religions 


relations with 

Comparative religions (doctrine of 
the validity of all religions) 

Islamic view of, v2.1. x245. x34h 
post-Islamic scriptures invalid, 
oll.2(A;) 

Sufism and, x73, x265 
the unbelief (kufr) of affirming, 
o8.7(20). w4.1-6 

Compensation (arsh), in returning 

defective merchandise. VS. 4- 5, k5.7 
Competence in handling property, as a 
condition to lift suspension 
from dealings, k 13.5(end) 
Competitions. See Contests 
Complaining, w59.1 
Complaints about others, slander 

permissi ble to redress grievances, r2.17 
Compromising one’s principles, rl7. 

tl.7, w52.1(18) 

Compulsion 

divorce effected under, invalidity 
of, nl,1(3) 

omitting obligatory acts because 
of. c6.2, r32,l(end), w4.7 
placing others under, unlawfulness 
of, r28.1 

statements of unbelief made 
under, c6.2 

Conceit. See Contempt for others; Pride 
Concern, leaving what is not one’s. 

See Conversation, about what 
does nor concern one 
Condition, legal (shartj 
defined, cl .3 

obligatoriness of fulfilling when 
performing any act of 
worship, c2.1( A:) 
symbolizing in the present work. 
Introduction p. xv 
Conditional divorce. See Divorce. 

conditional words which effect 
Conditionality 
invalidity of in effecting 
sales, k 1.1(d) 
in making vows, j1K,3 
Confessing sins to others. 

offensive ness of, r35 
Confidential information. See Privacy, 
invasion of; Secrets 
Confirmed sunua (sunna mu’akkada) 
defined. c4.1, fit).2(0:) 
drought prayer as. f2l. 1 
eclipse prayer as, f2l). I 


‘Eid prayer as. f 19.1 
sacrifice for newborn (aqiqa) 
as,j15,0 

prayers, superiority of, f 10.1 
—, times of, f 10.2 

Conjugal rights, m5.l-6. ml0.1-12, 
w45, w52.1(256-57. 266-68). 

See also Husband; Sexual 
intercourse, marital: Wife 
wife's obedience to husband 
defined, ml0.l2(N:) 

Consciousness, loss of. See 
Unconsciousness 

Consensus, scholarly (ijma), 67.1-6 
that bequests (wasiyya) are legally 
valid. LI.0(0:) 

that clothing one’s nakedness is 
obligatory. (5,1 

that the Companions (Sahaba) were 
legally upright, w40.6(end), w56.2 
lhai the Companions (Sahaba) were 
of various levels of 
religious knowledge. b3.1 
that considering Muslims as 
unbelievers is unlawful. w r 47.1 
that cursing others is unlawful. r38.1 
as decisive in couri cases. o23.4 
denying things established bv, 
as punishable by death, fl.3 
—, as unbelief, o8.7(5,7,14), w lO.l(end) 
that divorce is permissiole, nl.O 
that estate division (mh) is 
valid, L4.0 

that following other than the 
four Sunni schools is 
unlawful. b7.6 

that following qualified scholarship 
(taqltd) is obligatory for 
nonspccialists. b3,3 
that following qualified scholarship 
(taqlid) is permissible, b3.3 
lbn Hazin’s criterion for, xl6l 
that impugning hadith transmitters 
is pcimissible, t2.20{ 1) 
that investing a non-Muslim caliph 
is invalid, 025.3(a) 
that jihad is obligatory, o9.U 
that judging by the strongest 
position in a school is 
obligatory, wl2.2, w41,3(A:) 
knowledge of, as communally 
obligatory, a5 -1 
, as a condition for ijtikad. 
u22.1(<l(N;» 
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Consensus, scholarly (continued) 

circumstances in which offensive, 

—, as a condition for interpreting 

r32.l -9 

the Koran. rl4.2 

about immoral acts, unlawfulness 

as a legal basis for ablution 

of. 1 13.1 

(wudu), c5.0(O:) 

privately, apart from a third 

as a legal basis for fasting 

party, unlawfulness of, r 6 .1-3 

Ramadan, i 1.1) 

about what does not concern one 

as a legal basis for the prayer 

(ma la ya v ni), rt3.2-3 

(salat), f 1 . 0 ( 0 :) 

—, defined, w54 

that lying is unlawful, r81 

—, as an enormity, w52,l(9) 

that making up missed prayers 

—, silence preferable to ; it .32 

is obligatory. w r 18.7, w18.10(end) 

Converts to Islam 

that a marriage contract that 

annulment of previous marriage of. 

does not mention amount 

m7.4-3, m8.7, 08.6 

of marriage payment (mabr) 

do not make up prayers from before 

is valid, m 8.1 

Islam, fl.l 

that Maryam was not a prophet. 

eligibility of recent to receive 

w3CM(l) 

zakat, h8.14 

that paradise and hell arc 

excused for ignorance ot the 

eternal, w55.1-3 

religion until they can 

that the People of the Cave 

learn, u2.4, w47.1 

(Ashab al-Kahf) were not 

forgiven for sms from before 

prophets, w30.l(4) 

Islam except the rights 

that presence of mind is called 

of others. p77.3 

for in prayer, w26.1 

taking of Muslim names by. j 15.3 

that rebellion against the caliph 

Cooperatives, zakat on. Set Jointly 

is unlawful, oh. 1 

owned property 

that repentance from every sin 

Copulation. See Sexual intercourse 

is obligatory, p77,l 

Coquelery. See Flirting 

that slander and talebearing 

Corpse See Dead, the 

are unlawful, r2,4 

Corruption, graveness of charging others 

that sodomy is an enormity, pi7.1 

with, p50.2(5) 

that unbelievers’ becoming Muslims 

Corrupt (Insiq) people. o24 3(end) 

in the afterlife will not 

appropriation of lost and found 

benefit them, w55.3(end) 

articles by, k27,9 

that usurious gain (riba) is 

deniers of authenticity of hadith 

unlawful, k3,0 

as. o22.1(dHI(2)» 

Consoling the deceased’s relatives, g6.1-6 

entitled to command the right and 

Contempt for others. r4,2, r2(J. 1. 

forbid the wrong, q 2.2 

See also Pride 

fate of on Judgement Day (see. 

the enormity of, pl5, p4K.2(2) t 

Judgement Day) 

w52.1(8, 14, 26) 

friendly relations with, unlawfulness 

manifestations of, r4.2, rtH. 1-2, r20.1 

of, ft2.26 1 £2I 1 2,m9-2{d). 

by would-be Sufis. s4,2 

plS, 11 r r33.1(7, 9), w52.1(54, 421-22) 

Contests, k29.0-4 

as leaders, o25. l(end). o25,3fi). 

Contraception, mS 5, w46 

w52.1(322) ( 5 ee also 

Contracts 

Leaders, bad) 

enormity of premeditated breach 

marrying, m4.2(2) 

of, w52.1(53) 

“miracles’' at the hands of, w9.9. 

joining two different in one 

w30.2(3) 

agreement, k4.12 

offensive to pray behind, fl2.3G 

Controversies, theological. See Polemics, 

no right to child custody by, ml3. 2 (a) 

theological 

slander permitted about what 

Conversation 

they are unconcerned to 
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Cosmetics 


conceal. r2.2t 

suspension of from commercial 
dealings, k13,7 
Cosmetics 
alcohol in, e 14.1(7) 
wife's entitlement to, mil .3-4 
Coup d' etat. See Power, seizure of 
Court cases, o23. 1-9 
litigation for a falsehood, enormity 
of, w52.1(420) 
witnessing and testifying in, 
o24. 1-10 

Creed, Muslim. See Tenets of faith 
Crime and punishment. See book o 
Contents, p. 578: Death penult > 

Di sci p I inary actio n; Prc scri be d 
legal penalty (hadd); Retaliation 
(qisas): and names of 
particular offenses 

Criminals, unjustly protecting, enormity 

of>w52.1(332) 

Criticism of others, r20.1-3. See 
also Contempt for others: 

Other people; Reviling others; 
Slander (ghiba) 

Criticizing food etc. See Complaining 
Crops 

selling before, harvesting, kb.2 
zakat on, h3.1-9 
Crosses, o 11.5(6). r40.1(l) 

Crowns, fl?.8 
Crucifixes. See Crosses 
Crucifixion > the, xl89 
Crying for the dead, g6.3 
Cuckhold. enormity of accepting to 
be a, p27, w52.1(2811 
Cures. See Medicine 
Currency exchange, and zakat. See 
Money changers 
Curse (la n) 

from Allah or His messenger 
(Allah bless him and give 
him peace) as implying that 
an act is an enormity, pU.O 
lexical meaning of, p7.2(A:) 

Cursing others, r38 
enormity of, p39.1. *52.1(289) 
as contrary to faith (iman), 
r26.1(I) 

Cursing by public imprecation ( r li < an) > 
nil.3 

Custody, child. See Children, care 
and custody of 

Custom, inaugurating a good or bad 


in Islam, p58.1(2). See also 
Innovation (bid'a) 


DAGHESTAN!, 51 iAMU., x325 
Da'if. See Weak hudiths 
AL-DAJJAl., AL-MASIH, x91 
Daman. See Guarantee of payment 
Dancing, r40.4 

Danger to person or property, as 
an excuse from group prayer, 
fl2.5(7-8) 

Al.-DAUAR All x84 

OAOIO Al.-TUD. IBN. Xl57 

DAOOAQ. ABU Ai l, x30 

Dur al-harb (enemy lands), w43.5 

Dar at-Islam (Muslim lands), w43.5 

da«ami, xl09 

DAKADI.JTNI. xllll 

Dates 

eating, to break one’s fast, 
sunna of, i 1.25 

—, oil ‘Bid al-Fitr, sunna of, f 19-3 
, in the Rawda, innovation 
of. j 13.3 

watering groves of for a share 
of the produce, k23.1 
zakat on {see Zakat, due on crops) 
Dates, calendar, night of Islamic 
precede days. CIO. 14, i3.2(N:j 
Da wa (calling non-Muslims to Islam) 
as a condition for moral 
responsibility of non-Muslims, 
a 1.5 

as a condition lor waging jihad 
against non-Muslims, o9.8(N:) 
by Sufis, w9.4(cnd) 

Dawn, true, distinguished from 
the deceptive, f2,l(4) 

Dawn prayer (subh) 

prayer forbidden after until 
sunrise. 113.2(4} 

recommended suras for, f8.20(1,4) 
speaking be fore, offensiveness 
of. r32.8 

standing in supplication in {see 
Qunut) 

sunna prayers before, f£0.2 
superiority of performing in a 
group, f 12.4 
time for, 12.1(5} 

DAWUD (DAVID), xl 12 
Day (nahar), lime of legally 
defined, 18.25 
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Day-care centers, m 13.3 

—, unlawful for bodies of 

Day of Judge menu Resurrection, etc. 

martyrs, g4.2l) 

See Judgement Day 

Death. See atso Dead, the; 

Duyn, defined, versus Ayr i. k9.2(b). 

Dying, the; Funeral prayer 

kl 1.1 (second par.), k2n.3(endtN:)) 

(janaza) 

Dead, the. See also Death; Dying, 

fear of a?s an enormity, w52. l( 126) 

the: Funeral prayer: Graves 

immediate measures for body after. 

ablution (wmiu) aturi touching, 

gl-G 

surma of, el 1.5(5) 

of kinsman, friend, etc., as excuse 

autopsies on, unlawfulness of, 

from group prayer, f 12.5(11) 

w52 1(119) 

remembrance of. recommendedness ol. 

bath fghusl) after one washes. 

gii 

sunna of, cl 1.5(5) 

sudden, making sure of the fact 

bodies of, as pure (tahir). 

of, gi ,8 

el4.1(11) 

taking of souls by Azru'ilat 

breaking the bones of, enormity 

the time of, x97 

Of, w52.1(|19) 

waiting period (‘idda) after husband's. 

burying, g5,1-7 

n9.11, n9.16. n9.19. w52,1(294) 

—. unlawful before funeral prayer. 

works that benefit one after. 

£4.17 

a2 2(3), k30.0 

carrying to graveyard after funeral 

DEATH, ANGliLOF, x97 

prayer, g4,22-24 

Death bed illness 

consoling the relatives of g6,l-6 

dispositions of property etc. 

crying for the, g6,3 

during, L3.6-7 

donating the reward for acts of 

divorce of wife during, n6.3 

worship to, w35 

enonnitv of not formalIv 

-• w 

eulogizing (see Eulogizing the 

acknowledging one's debts 

dead) 

etc. during. w52.1(218) 

expenses that are deducted from 

Death penalty 

the estate of before estate 

for apostasy, ft .3. oS.l 

division (irth), jl 4), L4.2-3 

for claiming to be “above the 

funeral prayer over [see 1 uneral 

Sacred Law." s4.6 

prayer) 

for denying what is affirmed 

grief for, unlawful expressions of, 

by scholarly consensus 

g6.4 s p46, p47.1, w52. J (113-18) 

(ijrna ). f 1.3 

hear the living, w32 

for denying what is necessarily 

instructing (talqm) after burial. 

known to be of Islam, fl .3 

g5.6(l), w32.l-2 

for fornication or sodomy. o!2.2 

making up missed fast-days of 

for murder in highway robbery, ol5.2 

Ramadan lor, it.33. w35.2(3) 

for not performing prayer (salat), fl A 

making up missed hajj or 'umra 

Debate, in learned disputation, r21.1 

for, j 1.9-10 

Debtors. See also Debts 

ongoing good works of, a2.2(3). 

eligibility of to receive zakat. 

k3(J 0 

H8.16 

questioning of by angels in the 

not given zakat by creditors to 

grave, g5.6(l), v2.2, w 32.1-2 

repay it to them, hft.25 

resurrection of, obligation of 

legal incompetence of to make 

belief in. u3.6. v2.6, w55.3 

donations etc,, c8,3(end) 

reviling, enormity of. p50.2(b) 

suspension of from dealings, k!2.2 

shrouding of for burial, gi .9, g3.t-9 

Debts 

torment of in the grave. v2.2, p31.2 

may be collected without permission 

washing for burial, g2. l-U! 

from those who deny them, o23.9 

—, as a condition for validity 

creditors pressing for from a 

of the funeral prayer, g4,14 

debtor who cannot repay. 
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enormity of, w52.1 (129) 
financial obligation (dayn) contrasted 
with particular individual 
article ( ayn). ky .2(b). kl 1.1 
(second par ), k20.3(end(N:)) 
non-repayment of, enormity of, 
p20.3(2-3) 

obligations to Allah as, w 18.8(2) 
paid from deceased s estate, gl .7, 
L3.5 t L4.3(l), 

preventive of the obligation to 
perform jihad, o9.5( 1) 
priority of repayment over giving 
nonobligatory charity, h9 3 
requital of on Judgement Day, w53.1 
transfer of (hawala) (see Transfer 
of debts) 

Deception. See Assuaging those from 
who one apprehends harm; 

Cheating a buyer; Lying: 

Misleading impressions, giving; 
Treachery 

Deceit, See Deception 
Decor. See House, inierior decoration of 
Decorum fadab), legal definition 
of, c4,3 

Deer, permissibility of eating, j!6.2 
Defamation. See Calumny; Slander; 
Talebearing 

Defecating. See Lavatory, going to the 
Defective merchandise 
return of, k5.0-8, k8.5 
seller stipulating freedom from 
responsibility for, k4.4(end) 
selling, enormity of, p20.2 
Defendant, oaths sworn by in court in 
lieu of other evidence. k8.2—4 
Defense of self, property, etc. See 
Self-defense 

Delivery of merchandise 
buyer's taking possession of defined, k7.3 
sellers liability before, k7.1—4 
delokenzo, yi;svftalal. x 382(b) 
Delusions, s 1. l-s6.1 . See also book s 
ConienLs . p. 777 
of devotees, s3.1-l l 
of Islamic scholars. s2.1-8 
how to remedy, s6.1 
of the wealthy, s5,1 —4 
of would-be Sufis. s4 l-l l 
Demeaning others. See Contempt for 
others, Criticism of others: 

Other people; Reviling others; 
Sarcasm 


Deodorant, using during ihram on 
hajj. j3.7(3). jj 9 

Dependence on others, reducing one s. 
qb,2 

Dependents, support of. See Family, 
support of: Wife, support of 
Deposits, nonretundablc, towards the 
price of an article, k4.5 
Deposits for safekeeping, k 18.0-9 
betrayal ot as an enormity, p20.2 
denial of fact of deposit , ol4.6 
normal security for, defined, o!4.3 
slander permitted about prospective 
person deposited with, r2.20(2) 
Descriptive terms (e.g. little, much, 
near, far) criterion for use 
in legal rulings, f4.5 

Desirable (mustahabb), the, defined. c4,3 
Despairing of Allah’s mercy. See 
Hope, loss of 

Destiny (al-qada 1 wa abqadr), u3.7-g. 
v 1.6, v 1.9 

acceptance of, p75 1, t2.2, t3.12. 

w52.1(12, 24, 57), w59 
enormity of disbelief in, p37 T 
W52-U52) 

Determinism. See Destiny 
DEVIL. THE. X321 

the deceptions of, q5.4, r2,20(3), 
s2.1-2 

thinking badly of others as 
inspired by, r2.14 
yawning as from, wl6.1(7) 

Devils, attributes of, w22.1-2 
Devising of Allah (makr Allah), the, 
enormity of feeling safe from, 
p66, s6.1, w52.1(39), w.S2.3(4) 
Devotees, delusions of, s3, 111 

DHAHABI. MUHAMMAD IbN AilMAD. X114 

Dhikr 

circles of. delusions ol those who 
attend, s5,4 

—, in which there is movement of 
participants, r4Q,4, w29.3(3(A:)) 
forms of without a precedent in 
the sunna, w29.2 
greeting those engaged in with 
Salams, offensiveness of, 
r33.1(1) 

merit of. r 1.2(4-5), t3.14-15. 
w5.1, w'20.1, x71 

minimal audibility for prayer, f8.9 
the pleasure taken by angels in 
gatherings of, w22.2 
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Ohikr (continued) 
after the prescribed prayer, 18.50 
of the present volume, English 
transliteration of, wl. 1-66 
—. index lor tape-recording. w2.1 
using rosaries to count, w27 
wirds of, legal basis for, w20 
DUinimi. Set' Islamic state. non-Muslim 
subjects of 

Dhira , metric equivalent of, wl5.1 
Dhul Hijja, month of 
fasting during, reeommendedness 
of, i2.1(6) 

giving charity on the first 
ten days of, reeommendedness 
of, h9 1 

indemnity for a killing in, o4.6(3) 
dhllkikl(EZMuaL). x115 

DHUL NUN AL-Ml SRJ. X116 
Dhul Qa'da, month of 
fasting during, reeommendedness 
of, i2.1(6) 

indemnity for a killing in, o4 613) 
Diamonds. See Jewels 
Differences on legal rulings. See 
Schools of Sacred Lav/, differences 
among 

DINAR MALIK IBS. x23l) 

Dinar, metric equivalent of, wl5.1 
D1RAZ. ABDULLAH, x23 
Direction of prayer (qibla), facing, 
fb. 1-7 

ascertaining the proper direction 
in areas far from Mecca, 
f6.6(n‘) 

exceptions to the necessity of 
for prayer, f6.2, w24.1-2 
minimal definition of, (6.7 
mistakes in, f6 7 
as a necessary condition for the 
body of a buried Muslim. 
g5,4(end) 

for prescribed prayers in a 
vehicle, w24 

for reciting the Holy Koran, 
sunna of, wl6.1(5) 

Directions, unlawfulness of giving to 
someone who w’ants to do 
wrong, r7.1 

Dirham, metric equivalent of, wl5.1 
Dirt, purification with. See Dry 
ablution (tayammum) 

Dirty words. See Obscene language 
Disaf leering a person's spouse from 


them, r37 

enormity of, p75.7, 
w52.1(250-51) 

Disagreements between people, smoothing 
over through deception. r8.2< rl6 1 
Disasters 

relief w-ork in as obligatory, c3.3 
supplication (qunut) in prescribed 
prayers in times of, f8.53 
Discharge, chronic vaginal. See 
Vaginal discharge 
Disciplinary action (ta'zir), o]7 1-4 
Discount (hatt), in sale of lots 
of goods, k5.9 

Discrimination, mental, age of. See 
Age of discrimination 
Disease. See Illness; Medicine 
Dishes. See Vessels 
Dishonesty. Cheating a buyer; 

Lying; Treachery 

Disobedience to Allah. See Enormities, 
the; Minor sins; Repentance: 

Sins; Unbelief (kufr); and 
names of individual acts 
of disobedience 

Disobedience lo authority. See 
Authority, obedience to 
Disparaging others. See Contempt for 
others; Criticism of others; 

Other people . Reviling others; 
Slander; Talebearing 
Dispensation, legal (rukhsa). c6.2-5 
certainty of necessary conditions 
for, obligatoriness of, c6.2(A:) 
conditions for taking from other 
legal schools, wi.4 
Disputation, learned, r21 
Disputes over terms of sales etc., 
kH. 1-5 
Disrespect 

to authority. r32.2 (see also 
Authority, obedience to) 
to parents (see Parents; disrespect 
towards) 

Distance permitting shortening prayers, 
metric equivalent of, wifi, 1 
Divine attributes. See Allah, 
attributes of 

Divine names. See Allah, names of 
Divorce. tee aho book n 
Contents, p. 554 
amenity payment (mut’a) due to 
wife in {see Amenity payment) 
because of apostasy (see Apostates, 
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annulment of marriage of) 
child custody after {see Children, 
care and custody of) 
commissioning another to effect, n l .3 
conditional words which effect, 
n4.1-6 

detested by Allah, nl .0 
disaffecting a person from their 
spouse, i*37. p75.7 
doubts about the fact of. nb.0-3 
during menstruation or postnatal 
bleeding, unlawfulness of, 
el3.4(3) 

effected when intoxicated etc., nl.2 
effected by wife, nl.3 {.see 
also Release from marriage 
(khul)) 

effected by written words. n3.3(,3) 
enormity of wife seeking without 
having suffered any harm, 
w52 1(280) 

general provisions. n2.]-3 
integrals of, n [ .U 
marrying after, solely to return 
lo first hushand. enormity of, 
mb. 12(3). p29* w52.1(253-55) 
remarrying after {.see Waiting 
period* postmarital (‘idda)) 
remarrying divorced wife after a 
threefold, conditions for, n7.7 
taking back divorced wife after 
less than threefold {see 
Taking back a divorced wife) 
unlawful mtwunion divorce, m2.3 
waiting period after (see 
Waiting Period, postmarital {‘idda)) 
who may effect, ni l 
wife's housing and support in 
waiting period of (see 
Waiting period, postmarital {‘idda)) 
words which effect, n3. l-n4.6 
Diya. See Indemnity 
Doctors, m2. 111 . See also Medicine 
Dogs, 

biting, lawfulness of killing, e!2.8 
as filth (najasa), el4,1(8) 
hides of not purified by tanning, 
el4.6(cnd) 

hunting, unlawfulness of killing. 
el2.8 

—, hunting with, j 17,9-10 
as physically pure in the Maliki 
school. el4.7(end) 
purifying things made impure by 


contact with, el4.7 
sale of, k2.2 
rruLi.. RR hard. x3U4 
Dolls, w50.4 
Dope See Drugs 
Doubt (shakk) 
defined. k4.9(N:) 
does not legally vitiate a 
previous state one was 
certain of, e5.27. e7.6(A:l 
obsessive (waswasu), about worship 
etc,, e5.27, s3.3, w25 
Doubtful foods. See Food 
Doubtful legality, matters of (shubuhai), 
avoiding, as a murk of religious 
sincerity, kl3.6 

Dowry. See Marriage payment (mahr) 
Drawing. See Pictures 
Drinking. See Alcohol 
Drought prayer, f2l. 1-4 
bath (ghitsl) sunna for, el 1.5(41 
not made up if missed* tl0.7 
Drugs, ol6.7 

divorce effected under the 
influence of, nl .2 
enormity of using, w52* 1(170) 
homicides committed under the 
influence of, o 1.2(1) 
pure (tahir) substances, el4* 1(7) 
Drunkenness. See Alcohol 
Dry ablution (tayammum), e 12.0-2U 
cleaning oneself of w aste before, 
c9.6 

conditions for the validity 
of, e 12.1 

when earth is not available, 

C12.15 

how many prayers may be 
performed with each, el2.20 
how to per form, e L2.16-18 
the inability to use water that 
permits* defined, c 12.2-9 
integrals of, cl2.1<> 
intention for, e5.33 
things which nullify, el2.19 
permitted by extreme cold, el2.14 
permitted hv illness and injuries, 
el 2.9-13 

permitted by lack of water. 
el2.3-8 

repeating prayers performed with, 
when obligatory, cl2.19(N:) 
sunnas of, cl2.17 
Du‘a See Supplications 
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Ducks, slaughtering of, j 17.0 
Duha. See. Midmorning prayer 
Dung. See Excrement 
Dunya. See Abstinence; This world 
Duplicity. See Treachery 
Duress. See Compulsion 

DURURl.'ABD AL-WAKIL, xl9 
Lyuties. See also Obligatory, the 
pastimes which cause neglect 
of,k29.5(4) 

Dyeing 

of hands or hair. e4.4 
unlawful, of hair or beard, 
W52.IOI1) 

Dying, the 

instructing last words to, gl.5 
visiting, g 1.2-5 


Eardrops, fasts broken by. il .18(5) 

Early Muslims (salat), 
attitude of, towards doubtful 
foods, s3.2 

—, towards innovation (bid'a), 
s2.4, w29.2 

—, towards pictures of animate 
life. w50.5 

belief of in destiny, u3.7 
commanding the right and forbidding 
Vhe wrong by, q2.3 
purifying of hearts by, s6.1 
tenets of faith (*aqida) of, v3.1 
Earnest money. See Deposits, 
non re fund able 

Earnings, ill-gotten. See Income, 
blameworthy; Wrongfully gotten 
property 

Earth, purification with. See Dry 
ablution (tayammum) 

Eating. See also Food 
greeting with Salams those engaged 
in, offensiveness of. r33.1(6) 
more than one needs w'hen 

one’s host is averse. w52.1(263) 
spending too much on, w52.1(204-65) 
use of spoons for as permissible, 
w29.3(5) 

with others without their acceptance. 
w52.1(262) 

with the right hand, pl5.2(4) 
Eavesdropping. See Privacy, invasion of 
Eclipse prayer. f2(M-7 
intention for. 18.3 
not made up if missed, fltl.7 


Eclipses 

bath (ghusl) on days of, sunna 
of, el 1.5(3) 

giving charily during, merit 
of. hT j 

Education, See Children, education of; 
Knowledge, Sacred; Sheikhs; 
Students: Teachers 
Eggs, of anything, purity (tahara) 
of, el4* 5(3) 

Ego. See Self, lower (nafs) 

‘Eid 

fasting on, unlawfulness of, 

12.3, w52.1(144) 
giving charity on, merit of, h9.1 
k Eid al-Adha 

sacrifices on, j 14.0—5, w52.1(160) 

—, selling the hide from, enormity 
of, w52.1(161) 

—, at hajj (see Hady) 

—. specifications for sacrifice 
animals, j 14.2 

three days following (Ayam aETashriq), 
unlawfulness of fasting on, i2,3 
‘Eid al-Fitr, zakat of, h7.1- 7 
distributing to recipients, h8.26 
*Eid prayer, f 19,1-9 
bath (ghusl) before, sunna of, el 1.5(2) 
call (adhan) to, f 19.4(4) 
intention for, f8,3 
making up missed, fl0.7 
recommended measures before, f 19.3-4 
Either-orsales, invalidity of, k4.2 

fcl.lASIILYAS). xI86 
ELISHA (AL-YASA), x374 
Embarrassing others, unlawfulness of, 
r23.1.r24.1 
Emeralds. See Jewels 
Emigration from one’s country, for 
Islam, o25.3(a(end)) 

Endowment (waqf), k30.0-K 
violating the stipulations of, 
enormity of, w52.1 (230) 

Enemies, praying for, p?5.1(end) 

‘ Enemy of Allah,’ enormity of calling 
a Muslim, w52.1(333) 

Enemy lands. See Dar abharb 
Engagement for marriage, m2.12-17 
during ihram at haii, oftensiveness 
of, j3.20 

proposing to someone already engaged, 
enormity of. w52.1(249) 
slander permitted in advising 
about a prospective spouse. 
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r2.20(2) 

sunnas of. m2.1-2 

Engulfing oath. .SVcOaih, the engulfing 

fnoch i.ir>Ris>. xl85 

Enormities. the, pfJ.(l-p76.0, w52.1-3. See 
also book p Contents, p. 649: 
ami names of individual acts 
abetting others in committing. 

enormity of. w52.1.(63) 
acquiescence to. enormity of. 
w52.1(62) 

conseq ue rice s of com mi 11 i n g. w 52.3 (c nd) 
defined, c2* 3 (2), 024.3(1) 

—. by Abu fa lib Makki. w52.2 
—. by Dhahabi. p(MJ 
—, by Ibn Hajar Hay tit mi, w52.1 
importance of knowing. pO.l 
neglecting to repent from, enormity 
of, w>2.1(440) 

testimony of those who commit, 
inadmissibility of, o24.3(l) 

Erne ting Islam. See Converts to Islam 
Entertainment. k29.5, r 13,1-3. r4tl.l-4 
Envy (hasad), p75.i 
as an affliction of Islamic scholars. 
s2.2 

enormity of, w32.1 (3) 

Equality. See Class distinction, social 
Esoteric interpretations of Koran and 
hadith. See Interpretation of 
Koran and hadith 

Esoteric knowledge, t3.l0, w9.10(cnd) 
Estate division (irth), L4.0-L10.13. 

See also book L Contents, p 46(3 
adjustment when shares exceed total 
estate > L8.0-2 

when deceased dies during divorce 
waiting period {‘idda), n7.2 
description of shares of, 

L6.0-L10.13 

distinguished from bequests (wasiyya), 
L1.0 

after divorce of wife during husband's 
death bed illness, n6.3 
expenses deducted prior to, L4.2-3 
the four preventives of. L5.0-4 
heirs whose shares are eliminated 
bv others, L7.0-10 
how to do, L4.1 

inheriting from a Muslim who did 
not pray, validity of, wl8 4(3) 
inheriting from a non-Muslim. 

invalidity of. LEO, L5.2 
list of heirs who deserve, L4.4-5 


particular share of each heir {see 
Estate division (irth), how to do) 
redistribution when shares are 
less than the estate, 1.9 1-2 
son’s share, LI0.6(1) 
tricks to prevent heirs receiving 
their shares of, enormity of. 
p75.18,w32.1(217, 234-36) 
universal heir ('asaba), E10.0—13 
zakat on trade goods received 
by way of, h5.1 (end) 

Ethics fakhJaq). See book r Contents, 
p. 726; hook s Contents, p. 777; 
book t Contents, p. 796; Character; 
Faith; Muslims; Other people 
Etiquette (adab). See Decorum 
Eulogizing the dead, unlawfulness of. g6,4 
Evangel 

abrogation of Torah by, w4,4 
obligation of belief in, u3.4 
reciting of. oil .3(6) 
as the word of All ah, vl. 8 
F.VE.XJ20 

Evidence, oaths as, in court, k8.2-4 
Evidence, primary textual, reasons for 
scholarly differences about, 
b6.1-2 See also Hadith; 
Interpretation of Koran and 
hadith: Koran 

Evil 

as destined, u3,7-8, vl.6, vl.9 
knowledge of {see Good and bad, 
knowledge of) 
the problem of why it exists, 
u3.8. vl.6. vE9 t v2,3 
w55.3(end), w59.2(end) 
Exaggeration, r9 

Excesses against others, enormity of, 
p48. w52.1(7) 

Exccssivencss in religion, p75.23 
Exchange, currency, and zakat. See 
Money changers 
Excrement 

cleaning oneself of after using 
the lavatory, c9.4-9 
as filth (najasa), el4.1 (2) 

Excuses 

giving others seventy before 
criticizing, r20.2 
obligatoriness of accepting a 
brother’s, r29.1 

Exegesis. See also Interpretation of 
Koran and hadith 
Koranic (tafsir), importance of 
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Exegesis (continued) 

love of Medinan helpers (Ansar) as 

in understanding the Koran, 

a mark of, p57,l 

r 14.3, t3.9 

love of the Prophet ( Allah bless 

Exhortations, See Sermonizers 

him and give him peace) as 

Exoteric, the, t3.10 

part of, p75.2 

Expiation (kaffara) 

modesty and being at a loss for 

for breaking a f ast-day ol Ramadan 

words as parts of, pb4.2t(>), 

by intercourse, il .20 

p75.8 

for breaking an oath. O20.1-4 

the natural disposition of those 

for delaying making up missed 

with, p24.2(3) 

fast-days of Ramadan, i1.33 

perfection of (see Ihsan) 

for killing (see Killing, expiation 

realizing, as the basis of 

to Allah for) 

Sufism, w9.3 

for mistakes in hajj or ’umra, j!2.6 

reviling others, cursing, obscenity. 

paying money in place of giving 

vulgarity, as a lack of, r26,J 

food etc., h7,6(N:),}12 6(end) 

searching out others’ faults as 

for the sin of suggesting making 

a lack of, r24.1(2) 

a bet, p71.2 

slander as a lack of, r24.1(2) 

for violating conditions of ihram, 

works as part of, u2.2 

jl2.6(II) 

tenets of (see Tenets of faith) 

type of food given as, h7.6 

Faith healing. See Medicine 

Explicitness in expressing sexual matters 

Fair. See Dawn prayer 

etc., r26.2 

Falcons, hunting with, j 17.9-10 

Extremism, religious. See Excessi ve ness 

False impressions, giving. See Misleading 

in religion 

impressions, giving 

Eyebrows, women plucking. p59, w5L 

False prophets, w4,2 

w52.1(83) 

supernatural events associated 

Eyes, lining of with kohl 

with, w9,9, w30.2(3-4) 

on fast-days, il ,31 

False witness. See Testimony, false 

sunnaof, e4,l(4) 

Fame, love of 

Eyesight, discernibihty by. defined. 

as an unworthy motive that nullifies 

cl,15(A:) 

spiritual works, a3.1, a3.3, 

F.ZF.KIAI. iDHUI. KIFi .), xl 15 

p33.1-3,s5.I 

as an affliction of Islamic scholars, 

el 'l c-'J 

Face, striking another’s, unlawfulness 

SZ.Z, SZ.O 

as an affliction of the rich who i 

of, ml0.12.. w53. !(end) 

give charity etc., p33.2. $5.1 

Face veil. See Veils, face 

Family 

[ Facial hair, women removing, p59, 

amusing one's, r 13.2 

w51.w52J(83) 

defense of one’s, o7,2-3 

Fainting. See Unconsciousness 

extended, required to pay indemnity 

Faith (iman) 

(see 1 Aqiia ) 

the best of spiritual works, f 10.1 

giving gifts to, k31.1 

commanding the right and forbidding 

ineligibility of dependents for 

the wrong as part of, p75.4(1-2) 

zakat. h8.10, h&.24 

experiential levels of, w r 33.2 

keeping kinship ties with, enormity 

fighting oppressors as part of, p75.4(2) 

of neglecting, p43. w52.1(277) 

fornication or drinking lessen, pl2,2 

paying zakat of ‘Eid al-Fitr for 

giving zakat attests to, hi .0 

one’s dependents, H7.2-4 

good treatment of neighbors as 

support of one’s dependents, m 12.1-5 

part of, p50.2(2). rl9.2 

—, enormity of neglecting. 

love of'Ali as a mark of, p56.2 

w52.1(274-75) 

love of fellow Muslims as 

—, priority of, over giving charity. 

parr of, p75.28 

h9.3 
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Family Ancestry 


testifying about in court cases, 
invalidity of, o24.6(l) 

Family ancestry, attacking another's. 

See Ancestry 

Family members, unmarrigeable 

(mahram) See Unmarri age able kin 
Fana\ See Annihilation, spiritual 
station of 

Far, definition of m legal rulings. 

See Descriptive terms 
Fard al-kifaya. See Communal obligation 
Farting. See Breaking wind 
Fasting. il.l-i2.6. See also 
Fasting, nonobligatory; 

Fasting Ramadan; and book i 
Contents , p. 244 

during menstruation or postnatal 
bleeding, unlawfulness of, cl3.4 
interrupting after having begun, i2.6 
vow's to perform, jl8.7 
Fasting, nonobligatory, i2.1-6 
conditions for the validity of. 

etc (sec Fasting Ramadan) 
days recommended for, i2,l 
days unlawful or offensive to 
fast on, i2.2-5 

delusions of some who fast, s3.5 
for an entire month, i2. l(end(A:)) 
on Fridays, Saturdays, or Sundays, 
offensiveness of, i 2.5 
intentions for, il ,17 
permission required for by women, 
p42.2(3), w52,1(143) 
perpetual daily, i2.2 
Fasting Ramadan, i 1,1-33 
breaking another's fast after 
sunset, merit of, i 1,26(5) 
breaking a fast-day without excuse, 
enormity of. plO, w52.1(141) 
not breaking the fast at night. 

unlawfulness of. il,29 
breaking the fast at sunset, sunna 
of, i 1.25 

conditions for validity of, i 1,13 
delaying making up a missed fast-day. 

enormity of. w52.1(142) 
eating etc. when uncertain of 
dawn or sunset, il .22 
excuse from, of breastfeeding, i 1.8 
—, of extreme hunger, il.6, wl9.1 
—, of illness, il ,3 
—. of menstruation, i 1,3(4) 

— T of postnatal bleeding, il 3(4) 

—, of pregnancy, i l ,8 


—, of thirst, il ,6, w]9.1 
—, of travelling, 1 1.3(2). il 7 
expiates sins between Ramadans. 
pl0.1(2) 

the expiation for vitiating by 
sexual intercourse, i 1.20 
at extreme northerly latitudes, 
f2.1(cnd), wi9.1, w!9r2(N:) 
first day of the month of, il.4, 
il .9-12. il. 15-16. i2.4 
intention for. i 1.13-16 
things that invalidate, il. 18-20, 
ii.22-23 

things that do not invalidate, 
il .21 

involuntary acts that invalidate, 

i 1.23 

kissing etc. during, il .28 
making up missed days of, f2.7(end), 
il.3,il 33, w52.1(142) 
nonperformance of, enormity of. 

plU,w52.1(l4U) 
things offensive or unlawful 
during, i 1.28-32 
as a pillar of Islam, pl0.1(3), 
u2 1-2, w52.3(end) 
predawn meal for, sunna of. il.24 
things recommended to avoid while, 
e3.l-2.il,27 

recommended measures while, i 1.26 
sighting the new' moon of, il.4, 
il.9-12 

spiritual retreat (i'tikaf) recommended 
during, i3,2 

swallowing phlegm or mucus while, 
il. 18(14), 

who must fast, i 1.1-3 
l ate. See Destiny 
Father. See also Family; Parents 
disrespect to, enormity of, p61, r31 
establishing paternity of (see 
Paternity) 

falsely claiming or denying someone 
as one’s, enormity of, p61, 
w52,1(219-20) 

Fatiha, the 
in prayer, 18.17-18 
—, following an imam who 
mispronounces, fl2.27, fl2.30 
—. how much a follower must 
recite before bowing with 
the imam, f8.15, f 12.17 
—, obsessive misgivings about the 
correctness of, s3.3 
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Fatiha. the (continued) 

garment, el4J5 

—, reciting at the wrong point 

how to wash away, el4.10-12, e 14,14 

in, fi 1,5 

inexcusable amounts found after 

reciting for healing, w29.2(4) 

prayer, f4.7 

words and pronunciation of. w L16 

in liquids other than water, el4.13 

I-AT1MA, xl23 

losing track of in garments 

Fatwa. See Opinion, formal legal 

etc., f4.10-12 

Faults, others', the unlaw fulness of 

prayer when unable to remove 

seeking out, r24, w r 52.1(335) 

from person, (4.9 

(see also Other people) 

purifying the ground, floor, or 

Favors, ingratitude for others’, 

carpet from liquid, el4.12 

enormity of, p68 

purity from as a condition for 

J ; ealiy. oath of, to the* caliph. 

prayer. 14.1-14 

o25.4(1) 

purity of water after being 

Fear, assuaging others because of, 

used to wash away, el4.l4 

permissibility of, r 16.2 

sales involving. k2.2 

Fear of Allah. See God fearing ness 

in solids such as shortening, 

Feathers, of slaughtered birds as 

e!4.13 

pure (tahir), cl 4.5(4) 

wearing clothing affected by when 

Feces. See Excrement 

not praying, ft 7.5 

Feelings. See Heart; and names 

Films. See Photographs; Television 

of individual feelings 

Final Hour. See Judgement Day 

Feelings, injuring others'. See 

Financial obligation (dayn). See Debts 

Other people 

Financing a profit-sharing venture 

Fetus 

(qirad). k22.0-8 

funeral fot (see Stillborn) 

permissibility of linking with a 

indemnity for causing death of. 

partnership, k4.12 

o4.9(end) 

Finding a lost article. See Lost 

life of, distinguished from spirit 

and found articles 

of, g4.21(l) 

Fines, as legal punishment, o!7.1 

rights of, cK.2 

Finger, raising of in prayer, f8.44 

Feuds, enormity of killing because 

Fingernail polish. See Nail polish 

of, p72.2 

Fingernails. See Nails 

Fiances, ml.4, m2.12—15 

Fingers, counting dhi kr on, w27,2 

Fighting, See also Hitting; Killing: 

FJR'AWN, X294 

Self-defense 

li sabil Allah. See Jihad 

for Allah (see Jihad) 

Fish 

prayer while engaged in, f 16 

eating, jib.4 

Figurative interpretation. See 

as pure (tahir) even when 

Interpretation ot‘ Koran and hadith. 

unslaugh tered, e 14.1 (1 ]) 

figurative interpretation 

tima. See Temptation 

Filth (najasa), el4.1-15 

al-Fitr, zakat of. See Eid al-Fiti, 

amount excusable on person praying, 

zakat of 

f4.3-4 

Flawed merchandise. See Defective 

considered nonexistent on clothing 

merchandise 

etc. until presence is proven, f4.8 

Flirting, m2.3. w52.1(108) See also 

eating or drinking substances 

Men; Women 

which are. unlawfulness of. 

F loor, purifying liquid filth (najasa) 

jl6.6,w52.1(175) 

from, el4.12 

enormity of neglecting to purify 

Flutes. See Musical instruments 

oneself of, p31 

rODt. UTHMAN IBN, X.364 

forms which can become pure 

Follower at group prayer. See also 

(tahir), e!4.6 

Group prayer; Imam ol 

garment damp with, touching another 

group prayer: Latecomer to 
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Following a Different School on a Legal Question 


group prayer 

actions must follow imam's, f 12.14-17 
behind an imam of a different 
legal school, f 12.29 
ceasing participation to finish 
alone, fl 1.8, fl2.10,fl2.23 
forgetfulness prostration of, fl 1.11 
getting ahead of imam, fl2.15. 
w52.1 (89) 

how much of Fatih a must be 
recited by before bowing 
with imam, tft, 15, fl2.l7 
when imam mispronounces the Faitha. 
fl2.27, f 12.30 

when imam omits first Testification 
of Faith (Tashahhud), fl LX 
when imam omits an integral, f12.23 
intention of, fl2.6 
joining group after having begun 
alone, fl2.9 

lagging behind the imam, fl2.16-17 
omission of an integral by, LI 1.2 
omission of first Testification 
of Faith (Tashahhud) by, fit .8 
performing a different kind of 
prayer than the imam. fl2.28 
place of in relation to imam, 
f 12.31-37 

prompting the imam about a 
mistake, f9.4, 112.22 
shortening prayers for travel 
when praying behind an 
imam performing the full 
number, invalidity of, f 15.8(f) 
Following a different school on a legal 
question. See Following qualified 
scholarship, conditions for 
following another school 
Following qualified scholarship (taqhd I, 
b l. I -b7.6, x331 (ctid), See also 
book b Contents, p.15 
conditions for following another 
school, c6.3-5, w!4 
as impermissible for judges, o22 J(d) 
obligatoriness of for 
nonscholars. b2.1, b5,1, wi2.2 
restricted to the four Sunni 
schools, b7 6 
Food, jib.0-7 

of doubtful lawfulness, avoiding, 
jl6.1,s3.2,t3.1l 

enhancement of, as a permissible 
i nno vation, w29.3(5) 
foodstuffs, commercial adulteration 


of, enormity of, p20.2 
—, conditions for buying and selling, 
k3.1-2, k3.4-5 

preparing for deceased’s next of 
kin, g6.5 

presence of as an excuse from 
group prayer, f 12.5(5) 
what type may be given in 
expiations, zakat of Tid a I-Fit r, 
etc., h7.6, j!2.6(end) 
wife’s entitlement to, ml 1.2 
Foolhardy (satih). the 
accepting deposits for safekeeping 
from. klS.l 
defined, k 13.1 (end) 
guardian of effecting the marriage 
of, m4.5 

marriage payment of, m8.3 
Footgear (khuff), wiping, e6.0-7 
conditions for permissibility of. c6.4 
how to perform, c6.6 
length of permissible period, 
e6.1-2 

modern dress socks not valid 
for, cb 4(end) 

renewing ablution (wudu) after 
removing footgear, eb.7 
Footraces. k29.4 
Forcing others. .See Compulsion 
Forged (mawdu‘) hadiths, p9,3—5 
Forgetfulness prostration, f 11.1-12 
actions in prayer, that do not 
call for, f 11.4-5 

—, whose nonperformance calls for, 
flI.2,fll.4 

—. whose performance calls for. 
fl 1.3, f 11,5-6 

consists of only two rak’as, fl 1.10 
in group prayer, fl LI 1 
nonobligaloriness of, fll, 12 
not performed when uncertain 
whether it should be, fl 1.9 
sitting back between, fX.43(end}" 
prayer sunnas whose omission 
calls for, f9 15 

prayer sunnas whose omission does 

not call for, f9 16 
when performed, fl 1.12 
Forgiveness, Allah's. See also Repentance 
for anything besides associating 
others with Allah (shirk), pi,2 
those deluded by, sl.2 
emailed by avoiding enormities, 
pO. l, w52.3(end) 
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Forgiveness. Allah s (ct>niimted) 

(Allah bless him and give 

entailed by performing the prayer. 

him peace) on, flS.IS 

attending Friday prayers. 

recommended suras for dawn prayer 

fasting Ramadan, pit). 1(2) 

on. ft.20(4) 

Formal legal opinion (fatwa). See 

visiting graves on, sunna of, g 5.8 

Opinion, formal legal 

visiting others offensive on the 

Fornication 

mornings of, f 18.14{ A.) 

accusing others of without proof 

Friday prayer (juinu'a), flK.1-19 

(See Accusing another of adultery) 

bath (ghusl) sunna before, el 1.5(1) 

charging one's wife with, n 11.1 -6 

conditions for validity of, f 18.7 

enormity of. pi 2. w52.1(338,347). 

description of, f 18.12 

w52.3{12) 

excuses from attending, H2.5 

marriage to those who have committed. 

holding more than one in a 

pl 2 . 1 (.Mn:» 

single city, 118.8 

married persons convicted of. 

intention for, f8.3. f 12.7 

no expiation for killing, o5.4 

joining (he mid afternoon prayer 

—, no indemnity for killing, o4.17 

Oasr) with for travel or 

—. lawfulness of killing, el 2.8 

rain, f 15.9. f 15.14 

payment due to woman in cases 

latecomer to. f 18 13 

of. mS.IO 

missing, enormity of. p73. 

penalty for, ol 2 1*“6 

w52.1(102) 

—, when there are multiple 

obligatoriness of, f 12.3 

offenses. o!6,4 

recommended measures before, f 18.14 

as purification from the sin 

repraying as a noon prayer, fl 8.8 

Of, p32.2 

the second call to (adhan). 

permuting one s wife to commit. 

f 18.11 (3), w28.2 

enormity of, p27, w52.1(281) 

sermon of, f 18.9-11 

proof of defined, nil.2(0:), o24.9 

—•, offensiveness of greeting with 

Forswearing one's wife (ila’). nH.0-3 

Salams those listening to, 

enormity of, w52.1(284) 

r33.1(l) 

Fortune-telling. See also Astrology: 

—, speaking during, unlawfulness 

Psychics; Unseen (al-Ghavb), the 

Of, flS.17, r 32.4 

belief in. enormily of. p41, p75.21 

state appointment of imam 

with dividing-arrows, pi4. 1 ( 2 ) 

to lead. 025.9(6) 

enormity of. w.*>2.1(306-16) 

stepping over those seated at, 

falsity of, w60.2 

flK. 15, w52.1(103) 

Foul words. See Obscene language 

the sunna rak‘as before. 

Foundling child (laqit), k2ft,0-4 

fl 0 . 2 . w28.1 

Fractures, See Injuries 

unlawfulness of crowding others 

| Freeing slaves. k32.0 

at to make room for 

Freemasonry. See Masons 

oneself, f 18.15 

Free will. See Destiny 

who must attend, f 12.5. fl 8 .1-4, 

Friday 

fUW 

the best day of the week, fl 8.1 

Friends of Allah (Awliya'), w33.1-2 

fasting on, i2.5 

calling upon when physically 

marriage on, sunna of, m2.1(3) 

absent, w40 7 

the moment prayers are answered 

ecstatic utterances by. 08 .7(3). 

on.flK.19 

w7.3(end) 

night of means Thursday night. 

enmity with, enormity of, p51, 

flO. 14 

w33.2, w52.i(56) 

prayer at sun’s zenith not 

friendship with, w33.2 

offensive on. f 13.4 

godfearingness of, s 6.1 

reciting sura al-Kahf and ihc 

inspirations of not divinely 

Hlessings on the Prophet 

protected from error, s4.8. 
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Friendship 


wWj.2 

knowledge of the unseen by. w6(M- 
mirnclcs of, w30.1 
as not of this world, w.S.l 
playing at the graves ol. w2l 
reasons men become. t2.5. w\>3.2, x71 
Sacred l aw and, s4,8 t w9.9-l0 
spiritual stations of. u4 2 
veneration of as shirk, w21.1, w3l. 1 
visiting the graves of, f I5.3(cnd), 
g5.7- 9* j 13.1—5. w 21.1, w34.1 
Friendship 

with the friends ol Allah 
(awliya), w33.2 
with the immoral {sue Corrupt 
people, friendly relations with) 

1 Tightening others, r28 
Fruit 

selling while still on the 
tree, k.6.1 
zakal on, h3.2 
“ Fundamentalism' f 
contrasted with traditional Islam, 
xl 74, x382(a) 

Masonic founders of. x255 
Funeral prayci tjanaza), g4.1-21. See 
also book g Contents, p, 220 
for the absent dead g4,G, g4.18 
carrying deceased to graveyard after, 
g*-22-24 

conditions of, g4.14 
description of. g4-.fi—15 
eulogizing the dead after, g6.4 
over a fragment of a body, g4.19 
imam ate of, g4.3 
integrals of, g4.l3 
latecomer to, g4.15 
over iTiaityrs, unlawfulness of, 
g4.20 

over Muslims who did not pray, 
f 1.4, w 18.4(4) 

performing at a graveyard, g4.2 T 
g4.l7 

placement of the body for, g4.4-5 
icpeating by someone who missed, 
B4.17 

Funeral procession. g4.22 24 
Funerals, See also Dead, the; 

Funeral prayer 

expenses of deducted from deceased's 
estate. 1,4.2 

instructing (he dead afler (talqin) 

{see. Dead. the. instructing) 
unlawful expressions of grief at 


{see Dead, the, grief.'for) 
f ungible (milhli), defined. k2U.3(l) 

I I.'RANI, ABD AL-RAHMAN, Xl24 
Fum* (particular rulings in Sacred 
1 .aw). See Schools of Sacred 
1 aw. differences among 

OAmm.[ OitmiLl. xl26 
Ciabriel huditli See dho book u 
Contents, p. 807 
text and explanation, ul .l-u4,2 
Gain. ill-gotten. See Income, 

blameworthy: Wrongfully gotten 
property 

Gambling, k29,2, k29.5 
enormity of, pl4,l, p20.2, p7l, 
w57.1(385. 423) 

Games, k29.5. w52.1 (424-25) 

Garments. See Clothing 
Gas, passing. See Breaking wind 
Geese, slaughtering of, jl 7 .<> 

(Jems. See Jewels 
Genitals 

looking at spouse’s, offensiveness 
of, m2.4 

medical treatment of, m2Jt)(cnd) 

Chash. See Wrongfully gotten property 

Cthurih (singular) hadiths, o22.1(d(ll(2))) 

al-Chayh. See Unseen, knowledge of the 

Cihayra. See Jealousy 

(iHaz.ai.[ : x127 

Al -Gl I A’/./.l. ihuahim. x 184 

At -OilA/./1. NAIM AL-DIN. x28() 

Chiba. See Slander 
GIHMAtU. ABDLU I AH MUHAMMAD, x25 
GHUNAYMT. 'ABD AFGHANI. x238 
Ghu&l. See Bath, purificatory 
Gilts, kAl .0-4 

commissioning an agent to give, 
k17,2(1) 

a judge accepting, unlawfulness 
of, o22.7 

zakat on trade goods received 
by. hS.I (end) 

f hiosis (ma iila). See also Friends of 
Allah (awliya'); Sufism: 

Wahdut alwnjud 
as the aim of Sufism, w-9.7 
contrasted with “union with God.’ 
w7.3—4 

disorienting iniluence of first 
impact of. s4,8, s4.11 
false. s4.2 If> 
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Gnosis (mifrit'a) {continued) 
nature of in the friends of Allah 
(awli'ya'), w33.2 
in the stations of ihsan . u4.1-2 
Goats 

slaughtering of, j 17.7 
zakat on, h2.2, h2.5-14 
God. See Allah 

God, union with. See Union with God 
Godfearingness (taqwa), si.2 
as a basis of Sufism, w9,2 
meaning of, t2,5 
the "way of greater percaution" 
as, c6.3, c6.5 

Going-forth circumambulation (tawaf 
al-ifada). See Circumarnbulation, 
the going-forth 

Going between Safa and Marwa, 

See Safa and Marwa 
Gold 

buying and selling, k3,l 4 
loaning instead of currency 
to offset inflation, w43.b 
men wearing, unlawfulness of, f17.6 
p53.2(2), w52.1(106) 
repairing teeth with, permissibility 
of, fl'7.7 

uses of by men, fl7.6-8, f 17.10 
uses of by women, fl7.10-11 
vessels and utensils made of, 
c2.1-2. p63, w52.1(67 1 
zakat on,h4.1—4 
Good, the, as destined, u3.7-8, 
vL6, vl.9 

Good and bad. knowledge of. al 1-5 
Goods, trade. See Trade goods 
Gossip. See Slander; Talebearing 
Government, Islamic. .See Caliph; Islamic 
State 

Governments, non Islamic, accepting 
money from, p32.3. w49 
Grace. See Baraka 
Grain 

green, selling while still 
unhanested, k6.2 
zakat on (see Crops) 

Grandparents 

disrespect towards, enormity of. 
w52.1(276) 

support of (see Family; Parents) 

Grapes 

sale of to winemakers etc., k4.9 
watering for a share of the 
produce, k23 


Gratitude to others, Set 7 Ingratitude 
Graves 

building domes etc. over, 
fl7.9, gS-7{2) 

digging and preparing, g5.2-7 
enormities connected with, 
*52.1(93-98, 120-22) 

finished appearance of after 
burial, g5.7 
mass burials in. g>.l 
the Prophet’s (Allah bless him 
and give him peace), visiting:, 
j-13.1-5 

questioning of the dead by angels 
• in, g5.6( 0, v2.2, w32 
those of the righteous or friends 
of Allah (awliya ? ). visiting, 
M5.3(end), g5.7-9, jl3, w2l, w34 
lorment of, v2.2 
—, reasons for, p31 2 
visiting, sunna of, g5.8, w34 
—, travelling for the purpose of, 
fl5.3(end) 

—, by women, w34.1(N:) 
worship at, [4.14(9), f]7.9. g5.7. 
w21. w52.1(93-98, 120-22) 
Gravestones, g5.7(4) 

Greed. s5.2. See also Stinginess 
enormity of. p75.25. w52.1(l(J. 11, 15) 
remedying. s5.2. l3.2 
Greeting the mosque, prayer of, f 10. Id 
when arriving during Friday prayer 
sermon, f 18-17 
not made up if missed, 110.7 
Greetings, SeeSatams, greetings of 
Grief, See Dead, the, crying for, 

Dead. the. grief for 
Grievances, slander permissible in 
redressing, r2.17 

Ground, purifying liquid filth (najasa) 
from. e 14,12 
Group prayer, fl2-1-24 
actions of follower at free Follower 
at group prayer) 
actions of imam of {see Imam of 
group prayer i 

actions of latecomer to fre? 1 atccomcr 
to group prayer) 

assembling in rows for. f7.4, f8 2. 

112.34, f]2.37, w52,1(87-88) 
ceasing participation in to finish 
alone, fll.8, fl2.10, fl2,23 
as a communal obligation, fl2,L 
w52.L(85) 
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Guaranteeing Another's Appearance (Kafala) 


at an eclipse {see Eclipse prayer) 
excuses for not going lo. f.12.5 
amount of Fat i ha that must be 
recited before bowing with 
imam. fS.lx t'12.17 
finishing a nomiMigatory prayer 
before joining, f 12.9 
forgetfulness prostration in. ill.] I 
for a group of women, travellers. 

etc., sunna of. *112.2 
imamate of. fl2.25 
imam awaiting latecomer while 
bowing, etc., fl2J8 
when imam and follower arc 
performing different types of 
prayers. 112.28 

when imam and follower are of 
different legal schools, f 12 29 
when imam omits and integral of, 
f 12.23 

intention for, f12.b-7 
joinmc two, for rain, f 15.14-17 
Koran recital prostration during, 
fll.14 

length of Koran recitals in, f8.20. 

112.21 

noiiobligalory prayer offensive after 
the start of, f 10-11 

number of people for. minimal. fl2.4 
which prescribed prayers are best 
in. f 12-4- 

prompting the imam about a mistake 
in. f9.4. f 12.22 

for rain [sec Drought prayer) 
relative places of imam and 
followers. H2.31-37 
repeating performance of with 
second group. t"l2.2tl 
state appointment of imams to lead. 
o25.9(6) 

liming of follower's actions in, 
fl2.14-17 

on the two Kids isee 'Eid prayer) 
walking to, f 12.8 
women’s, 112.32 

Guaranteeing another's appearance 
(kafala), U5 11-12 

Guarantee of payment (daman). kl.s.li Id 
debts incurred by. paid from /.akat 
funds, h8.!6(3) 
refusing to pay, enormity of, 
w52.1(214) 

stipulating, for a loan, kl0.6 
—, as a sale condition, k4.4(3) 


transfer of a debt not affected 
by, k.14,3 

Guarantee of protection to a non-Muslim 
from a Muslim. See Safe-conduct 
Guardian 

appointment of by bequest, L2.4-5 
bride's, those w ho may compel I 
her to marry, m3.13 
. recommended to offer female 
charge in marriage to suitable 
man, m2.1 

••• , who is qualified to be, m3,7 
- . wrongfully preventing her marriage. 

enormity ot. m3,9. w52.1(248} 
consuming some of orphan’s property 
when poor, as justified, p8.2 
marriage payment (mahr) of child or 
insane charge when married 
off by, m8.23 

payment of charge’s zakat by, hi,3 
permission of required for validity 
of acts ot a child or insane 
person. c8.3(2) 

rights and obligations of in disposal 
of a charge’s affairs, k 13.3-4 
sales of charge's property by, k2.5 
who has the best right to 
be. kl.3.2 

Guessing, games involving. k29,5(l) 
Guidance prayer (istikhara), fU).12 
best at mosque, f8.52(2) 
recommended suras for, f8.20(5) 

Guns. See aho Weapons 
hunting with, j'17.9 
retaliation fqisas) for wounds 
causer! by, o3.2(N:) 
pointing at others, enormity of. 
p60. l(A:) 

Gynecological examinations, m2.10(end) 

Hadd. See Prescribed legal penalty 
Madiths 

categories of, listed and defined, 

o22.1 (d{ 11)) 

classification of. communal obligation 

ot. w2v.3( I) 

explaining by personal opinion. 

unlawfulness of. ri4.3 
forgery of. p9.3-5 
interpretation ot {see Interpretation 
of Koran and hadith) 
knowledge of Arabic as a condition 
to understanding, r S4.3, <1.1. w47.2 
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Hadiths (continued) 
knowledge ol types of as a condition 
for ijtthud . o22. 1(d(ll;) 
learning for unworthy motives, s2.6 
memorizing of. as communally 
obligator). a5.1 

multiple means of transmission as 
strengthening the authenticity 
of. wl6.2, w48.2 
not well authenticated (da it) 

(iee Weak hadiths) 

obligatoriness of belief in authenticated, 
o22.1(d(Hf2W 

ottensiveness of greeting with Salams 
those reading to others, r33.1( 1) 
reasons for scholarly differences 
about, bb. 1-2. w48 1-3 
reclassifying the authenticity 
ratings of. w48.2 
relation between channel of 
transmission and truth value 
of, w4S.3 

scholarly acceptance of content of 
as a measure of the authenticity 
of, w48.3 

Shafri's influence on the science 
of, x324 

slander permissible in evaluating 
the transmitters of, r2.20(l) 
use of by Abu Hanifa, x37 
use of tooth stick (miswak) before 
reading, recommended ness of, e3.2 
weak (da'if) (.see Weak hadiths) 

Hadith master lhafiz), w48,2(end) 

Hady, sacrificing during hajj for 
expiations etc., j9.6, jl2.6(end) 

Hafiz. See Hadith master 
Hair 

body, sunnn of removing. e4.1(3) 
cutting of, as a hajj or "umra rite, 
j9.7-9 

- , by men, e4.2 

—.. by women, e4.4, j9.7 

— . recommended ness of burying 
after, j9,8(4) 

dyeing, e4 4. w52.1(111) 
false, unlawfulness of wearing, 
p59, w 52,1(80) 

removing during ihram. 13.8-12 
—. expiation for. j12.6(11) 
women removing facial, p59, w5l 
al'Hajar al-Aswad. See Kaaba, Black 
Stone of 

Hajj. See also book j Contents, p, 297 


ability to perform, defined, j 1.5-10 
arrival circumambulation (tawaf 

al-qudum) {see C i rcumambu lat io n, the 
arrival) 

baring the shoulder for {see under 
Circumambuiation ) 
chanting "Labbayk*’ for, j3.4 
circumambulating the Kaaba in 
{see Ci rcumambu I at ion) 
clothing for, j3.2, j3.6 
committing acts forbidden during 
{see Hajj, expiations) 
conditions for obligatoriness of, 
jl.3, jl.6, jl.8-9 

delusions of some who go on. s3.6 
elements, rites, and places of {see 
names of individual headings) 
expiations connected with, listed 
and defined, j12.6 
farewell circumambulation (tawaf 
al-wada’) (see Circumambulation, 
the farewell) 

fasting for. jl .15, jl,l7, j12.6(I) 
fees levied on those who attend, 
j 1.6(g) ,p32.0-3 

the four ways performing, j 1.13-18 
going between Safa and Marwa (see 
Safa and Marv/a) 

going-fonh circumambulation (tawaf 
alofada) (see Circumambulation, 
the going forth) 

if rad style (hajj before 'umra), j 1.14 
ihram for (see Ihram) 
integrals and obligatory features 
of, j 12.2-4 

itlaq style (unconditional intention to 
perform hajj and ‘umra), jl . 18 
Muzdelifa, being present at (see 
Muzdelifa) 

nonperformance of, enormity of. 

p75.17, w52.1(148) 
obligatoriness of, u2.1-2, p 10.1(3), 
p75.l7 

—, remains after death if unperformed. 

jl,9. L3.5, wl8.8(2) 
omitting an obligatory feature of, 
j 12.4 J 12.6 

priority of the obligatory, over 
any other, jl. 11-12 
when prevented from completing, 
jl 2.5, j 12.6(111) 
qiran style (hajj and ‘umra 
simultaneously), j 1.16-17 
—, the obligation to slaughter 
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Hakim. (Hadith Imam) 


or hist tor, j 12,6(1) 
sending another in one's place 
for. jl 10 

shaving or cutting hair for 
release from ihram, j9,7-9 
slaughtering during (see Hady) 
standing at 'Arafa (see ‘ Arafa) 
state facilitation of travel to, 
o25,9(7) 

stoning and encampment at Mina 
(see Mina, stoning and 
encampment at) 

sunnas for entering Mecca while 
on, j4,1-2 

iamattH 1 style (‘urnra first), 

. the obligation to slaughter 
or fast for, j 12.6(1) 

—, going between Safa and Marwa 
during, j6.1 

tawaf (see Circuniambulation) 
time of year for entering ihram 
for, jl\l9 

things unlawful during {see Ihram, 
things forbidden during) 
vows connected with, jl8.5 
the way to ‘Arafa during, j7,1-4 
who must perform, j 1.1 -12 
women travelling for, j 1.7 1 m 10.3 
HAKIM, (HADITH IMAM), xl29 

Haiai food. See Food 
Halai income. See Income, blameworthy 
Halat meat. .Sec Meat, Islamic 
slaughtering of 

AL-HALIAJ, HUSAYN t«N MANSUR, xl47 

Ham, See Pork 

haman x!3l 

HAMDAK. YUNUS. x377 

HAMID. MUHAMMAD, x2_56 

hammad ms salama. xl32 
Hammam. See Bathhouse 
Hanafi school 

on ablution (wudu) not being 
broken by touching the 
opposite sex, j5,16(b). 
m2.9(A:) 

on ablution (wudu) or purificatory 
bath fghusl), when one 
has injuries, c 12.10 
on ablution (wudu), wetting only 
a few hairs of head for, c6.4 
on the Basmala, obligatoriness of 
savinn when slaughtering, 
j17.5(4) 


on bequests of more than a 
third of estate, permissibility 
of, L3.I. w44 

on carrying the Koran inside 
of a case without ablution 
(wudu), permissibility of, 
c8. l(cnd) 

on chemical change turning filth 
(najasa) pure (tahir), el4,6(4) 
on children and others’ suspension 
from dealing, when it 
ends, kl3.5(end) 
on circumcision of women, 
nonobligatoriness of, e4.3 
on distributing hajj sacrifice meat 
outside of Meccan Sacred 
Precinct, j12.6(end) 
on donating the reward for 
acts of worship to dead. w35.2 
on 'Fid al-Adha sacrifices, 
obligatoriness of, w52.1{160) 
on expiations, giving money in 
place of food for, h7,6 
on the expiation for vitiating 
a fast-day of Ramadan, il .20 
on facing the direction of 
prayer (qibla), minimal 
definition of, f6,7 

on farewell eircumambulation (tawaf 
al-wada'), immediacy of leaving 
Mecca after, jl 1.4 
on fasting for hajj, j 1,15( A:), j l. 17 
on fasting for Ramadan, the intention 
for.il, 14(b) 

- , swallowing phlegm or mucus 
while, il.18(14) 

on Friday prayer, minimal number 
of participants for. f!8.7(e) 
on a garment damp with filth 
touching dry, pure (tahir) 
garment, el 4.15 

on the going-forth cirmumambulation 
(tawaf al-ifada). the time 
for, j910 

on joining prayers because of 
travel, w24,2(end) 
on the knees being nakedness, 
m2.8(2) 

on Koran, repentance for 
forgetting, w52.1(68) 

Koran and hadith evidence, use 
of by, x37 

on loans, repaying money that 
has lost its value during 
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Hdciati school (continued) 

during, n7.4 

the period of, w43.6 

on whispering to another in the 

on looking at the opposite 

presence of a third, r6.2 

sex, m2.8 

on wife's marital obligations. w45,2 

on making up missed prayers. 

on wiir prayer, the obligatoriness 

obligatoriness of, wlS.7 

of, fl0,3( A;) 

on Muslims taking usury (riba) 

on women as marriage witnesses. 

in enemy lands (Uar 

m3.3(a), o24.K 

al-harb), w43,1-5 

on women veiling faces, m2.3, m2.8 . 

‘ offensive," meaning of in Hanafi 

on zakat, the permissibility of giving 

texts, r32.0(N:) 

to a single category of 

on ordering made-to-order goods, 

eligible recipients, hK.7(m) 

k9.2(g) 

HANT1AL, AHMAD JBN x72 

on partnerships, division of 

AL-HAN8AU, FUTUHJ. Xl25 

profits between partners, kl6,6 

Hanbali school 

—, permissibility of manual, k 16,9(1) 

use of analogy (qivas) by, x72 

on the poll tax (jizya) being 

on children buying and selling, k 1.2(a) 

accepted from people of 

on circumcision of women. c4.3 

any religion, o9.9(n:) 

on division of profits between 

on prayer (salat), that those 

partners, kl6.6 

who miss remain Muslims, wl8.2 

on donating the reward for acts 

—, performing the prescribed in a 

of worship to the dead, w35.2 

a vehicle, w24 

on facing the direction of prayer 

—, positions of sitting in, f8.43 

(qibla), minimal definition 

—, reciting the Fatiha behind 

of, f6.7 

an imam at group, c6,4 

on joining two prayers for 

on preemption (shuf a) to 

other than travel or rain. 

prevent objectionable neighbors. 

H5.L8 

w!4.1(7) 

on literalism in scriptural 

on purificatory bath (ghusl), the 

interpretation, w6.2 

obligatoriness of rinsing 

on nontefundable deposits (earnest 

out mouth and nose in. 

money), k4,5 

c6.5, el l.l(end) 

on the obligatoriness of making up 

on purity (tahara), of alcohol. 

missed prayers, wl8.7 

el4.1(7) 

on praying behind an imam of 

—, of parts of unslaughtered 

a different legal school, f 12.29 

dead animals, e 14.1(14) 

on sales by or to the blind. 

—, of vinegar made from wine. 

k2,6(ei\d) 

el4.6 

on supension of the irreligious 

on sales by or to the blind, 

from commercial dealings. 

k2.6 

kl3.1(A:) 

on selling or giving the Koran 

on those who miss prayers 

or Islamic books to 

remaining Muslims, wl8.2 

non-Muslims, kl.2(e) 

Hand, right 

on shaking hands with the 

eating with, p15.2{4) 

opposite sex, m2.9 

use of to clean oneself of 

on sharecropping, R24.2 

waste, offensivencss of. e9.5(end) 

on taking turns with wives, ml0.5 

Hands 

on termination of rental agreement 

position of in supplications (du a). 

through death, k25.l2 

18.53(0:) 

on vows, which acts are valid 

shaking (see Shaking hands) 

as.jl8.1(b) 

Hut am. See Unlawful, the 

on the waiting period ( 4 idda). 

Haram (Meccan). See Mcccan 

taking back divorced wife 

Sacred Precinct 
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Harum Food 


Ha ram food. See Food 

—, of giving charity, s5,2 

Ha ram money. See Income, blameworthy; 

—, of laughter, rl9.2 

Wrongfully gotten property 

—•, of supplications (du'a). w59.2 

Hardship, effect of upon legal 

hardness of, rl.2(4), w52 H6I) 

responsibility. c7,2. r32. Mend). 

purifying, s2.1-2, s6.1, t1.1-t3.l8 

See also Dispensation, legal 

(see also book t Contents, p. 796) 

Harmful substances, unlawfulness of 

—. as the aim of Sufism, w9.1 

consuming, j 16.5, \v41.1, 

■—, as personally obligatory, a4.7 

w4l .3, w52.1(177) 

slandering others in one’s. 

Harming others. See Other people 

unlawfulness of. r2.14-15 

Hard drink. See Alcohol 

superiority of acts of worship 

Harshness in speech. See Severity 

of, f 10.1 

in speech 

Heat, severe, as an excuse from 

HARUN (AARON), xU5 

group prayer, fl2.5(4) 

HARUT. Xl36 

Heaven See Paradise 

Hasad. See Envy 

Hell, u3.6. v2.6-8, w'6.3, w55 

HASAN AL-EJASRI. Xl38 

administration of, x229 

Hasan hadiths, o22.1(d(PT(2») 

bridge over (see Sirat) 

Al.-HASANi. B A DR ADDIN. x98 

denial of as unbelief, w47.1. w,55.1-3 

HASHIM1 MUHAMMAD. x258 

departure of believers from, pi,3, 

Hashish, unlawfulness of, o!6.7. 

v2,7 

w52.1(170) 

eternalitv of unbeliev ers’ punishment 

Hats, see Head, covering 

in, si.2, w55. x233 

HATIB IBN ABI BALT A' A. Xl4 1 

figurative interpretation of texts 

1 latred 

relating to, w6.1-5, w55,l-3 

the enormity of personal malice. 

as unbelief, w55.3 

w52.1(3) 

subjects of threats of as enormities, 

for the sake of Allah, 

pO.O 

praiseworthiness of. r3.1(3). 

Helpers. Medman (Ansar), disparaging, 

w59.2(end) 

enormity of, p57. w52,1(441) 

Haughtiness. See Contempt for others; 

Henna, dyeing with, e4.4 

Pride 

Heresy. See also Apostasy; 

Hawala. See Transfer of debts 

Unbelief; Zindiqi 

Hay a ’ See Mod e sty 

theological polemics against. 

HAYTAMI. IBN H AJAR, x!60 

s2.4, w29.3(2) 

H A'YTH AM 1 . < H A DITH J M AM) N V R ADD 1 N. X14 3 

Highway robbery 

Head 

enormity of, p20.2 t p22.2, w52.1 (349) 

covering by men, of no 

no expiation for killing perpetrators 

consequence. 024.2(f) 

of, o5.4 

covering during ihram. j3.6. 

no indemnity for killing perpetrators 

j39,j3.12<3) 

of, o4.17 

—, expiation for, j 12.6(11) 

penalty for, ol51-3 

shaving, for hajj, j9.7-9 

Hi jab. See Veils 

Healing the sick. See Medicine 

Hi jab (protective words). See Amulets 

Heart, the 

Hija 2 , the, non-Muslims forbidden 

acts of worship as medicines 

to reside in, oll.6 

for, w3il 

Hijr (of the Kaaba), j5.6 

change of, against a Muslim. 

Hijra. See Em migration 

unlawfulness of, w52,1(269-71) 

HIND BINT'UTBA, Xl45 

concentration of during prayer. 

Hinting. See Allusion 

obligatoriness of, w26 

Hiring people’s serv ices (ijara). 

effect upon, of arguing, r22,l-2 

k25.(M5 

— . ot excessive speech without 

Hirz al-mithl. See Deposits for 

the remembrance of Allah, rl.2(4) 

safekeeping, normal security for 
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Hitting 

when commanding the right and 
forbidding the wrong, q2.3, q5.8 
disciplining children by, fl .2. 
il.5,ol7,4 

disciplining wife by, mil!, 12, ol7.4 
enormity of unlawful, w52.1 (299) 
the face, unlawfulness of, in 10.12 
as oppression, p2t).4 
recompense for on Judgement Day. 

w53 J(end) 
in self-defence. o7.3 
Hoarding commodities, enormity of, 
w52.1(188) 

Hogs. See Pigs 

Holding one’s tongue. p?5,l3, r0.2 r40.4 
See also Conversation; Speech; 
and book r Contents, p. 726 
“Holy war.'* See Jihad 
I lome. See House 
Homicide. See Killing 
Homilies, See Friday prayer. 

sermon of; Sermonizers 
Homosexuality. See also Lesbianism; 

Men, effe min ate ness in; Sodomy; 
Transvestism; Women, masculinity in 
enormity of. p 17 

Honesty, t3.6. See also Being true 
(sidq); Cheating a buyer; 

Lying; Misleading impressions; 
Treachery; Trusts 
Hope 
false, si .2 

loss of, as an enormity, p67, 
w52.1(40, 42), w52.3(3) (see also 
Thinking the best of Allah) 

Horns, of unslaughtered dead animals 
as pure (tahir). el4.1(14) 

Horses 

acquisition of. out of pride or 
for betting on. enormity of. 
w52.1{385) 

meat of, lawfulness of eating, i 16,2 
slaughtering of, j 17.7 
Horsemanship, competitions involving, 
L29.I-2 

Hour, final. See Judgement Day 
l louse 

interior decoration of, fl7.H-9 
women leaving the. ml0,3-4, p-12.2(4), 
w52.1(272) 

women permitting visitors into, 
p42.2(3> 

Housework, obligation of women to 


perform, w45.1-2 
Housing 

enhancement, permissibility of, 
w29.3(5) 

wife's entitlement to, m 11.8 
—, during postmama! waiting 
period ( ; idda), m 11. It), n9.13-15 
hud, xl46 

Uudud. See Prescribed legal penalty 
Iluffaz. See Hadith master 
/ fuful. See Indwelling, divine 
Human nature. See Traits, innate human 
Human reason. See Reason, human 
Humility, pi5. p48.2, r34.1 2, 
t3.17. See also Contempt for 
others; Pride 

Humor. See Joking; Laughing 
Hunger 

eating unslaughtered dead animals 
because of. c6.2,j16.7 
excessive, as an excuse from fasting 
in Ramadan, il .6 
feeding those suffering from, 
obligatoriness of, c3.3 
Hunting 

during ihratu, j3.21-23, jl2.6(lV). 
w52.1(150) 

eating meat from, j 17.9-10 
as a lawful means of gaining 
property, k 17.2(6) 

Hurting others. Sec Other people 
Husband 

duty of to support wife (see 
Wife, support of) 

kindness due to and from wife, ml0.1 
number of wives permitted to, m6.lt), 
m7.5 

respect of wife to. r32.2 
right of to discipline wife, 
min. 12, 017.4 

rights and duties of, m5 1-6, 
mULl-mll. 14. w52,1(267 68,273 75) 
(.tee also Conjugal rights) 
suitability as a marital match (see 
Suitability, marital, of a man) 
w aiting period of w idow' after 
death of, n9.11. n9.l3, n9.16, 
n9.19.w52. K294) 
wife's obedience to. defined. 
ml().l2{N:) 

/lust i al-zimn, See Benefit of the doubt; 

Thinking badly of others 
Husn al-zarm hi Hah. See Thinking the 
best of Allah 
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Huyay 


HUY AY „ X 148 
Hypocrisy (nifaq), r!6 
actions inconsistent with words 
as, w52.1(374) 
not disliking slander in one’s 
heart, as, r2.11 

dressing like the righteous while 
being otherwise as. t3,7. 
w52J(336) 
enormity of, w52.1(6) 
marks of, hatred of Ali as of the, p56.2 
—, hatred of the Medinan Helpers 
(Ansar) as of the, p57,l 
—, lying, breaking promises, and 
betraying trusts as. p24.2(2) 

—, vulgarity and long-windedness 
as, p64,2(6) 


Ibahiyyun. See Sufism, Sacred Law and 

mi.is. x321 

1RN .ARTtAS, xl49 

IDN ABP AL-BARR, YUSUF, Xl5(l 

IBN A HD AL SALAM. AL-‘IZZ, x199 

JHN ABi JvHAYTHAMA, Xl52 

IBN ABIDIN, MUHAMMAD AMIN, X253 

[BN'AJtHA, AHMAD. Xl53 

IBN 'ALLAN BAKRI, MUHAMMAD, x252 

IBS- A!.--ARAB!, MCHYIDDtN. x265 

IRS At -‘AS, ‘ABDULLAH IBN AMR. x20 

IBN ’ATA AL-ADAMI. AHMAD, xl55 

IBN ATA U I AH AHMAD. Xl56 

IBN DAQIQ AL-’EJD. X 157 

IBS HAJAR ASQALANt. X159 

IRN HAJARHAYTAMI, *160 

IBN HANBAI., AHMAD. x72 

IBN tl.A£M. Xl61 

ibn mnnAN, xl62 

TBN AL HUM AM. KAMA!.. x214 

IBN Al -JAWZI ABD AL-RAHMAN: xl2 

IBN KA LI UR ISMA IL. x!65 

IBN KHAHi , X 166 

IBN KHALDUN, Xl67 

IBS KHUZAYMA. Xl68 

ms ma in, xlb9 

iBN MAI AH, Xl70 

JBN MAS UD : x!71 

ibnal-mubarak. x172 

IBN NAQI8. AHMAD. x76 
tUNQAYYIMAl.JAWZlYYA, X 174 
IBN QUDAMA A [.-MAQUIS I, AHMAD IBS ABD 
Al RAHMAN xl76 

1 BN Q U D AM A A [. M AQOIS1, M L W A FF AO 
Al. DIN, xl?5 


IBN SALAll, xl77 
fHNTAYMIYA. AHMAD. x!78 
IHN'UMAK. xl79 
IBRAHIM t ABRAHAM J. xlHO 

Ibrahim, station of, j5.5, j5.lK 
'Id. See Fid 

Idda. See Waiting period, postmarital 
Idols, prostrating to as unbelief, o8,7(l) 
Idol worshippers 
as citizens of the Islamic state, 
o9.9,o)),2 

meat slaughtered by, j 17.2 
Muslim marriages with, 
unlawfulness of, mb.7 
Idol worshipping. See Shirk 
iDKiS(bNOCH). X'185 
Ifrad (style of performing hajj), j 1.14 
If tar. See Fasting Ramadan, breaking 
the fast at sunset 
Ifttrash (style of sitting in prayer) 
defined, f8.37 

as preferred when praying seated, 
fK.28 
Ignorance 

as an excuse, for denying what 
is necessarily known to be 
of Islam, u2.4, w47 1 
—, for doing some wrong things 
in the prayer. f9. l(end) 

—, for doing the unlawful, c7,1, 

ol2.4. o 1ft.2(f), p7H-2 

as the most harmful of alt 
things. w55.3{end) 

Ihram (the state of pilgrim sanctity), 
jl.Ui3.l-25 

burying someone who has died 
in, g3.2, g3.4 

clothing worn in. j3.2 v j3.6 
covering head during. j3.b, j3.9, 
j3 12(3) 

expiation for destroying trees of 
the Meccan Sacred Precinct 
during, jl2,6(iV) 
expiation for not entering at 
the proper site. j2 5, 
jl2.4(l), jl2,6(l) 

expiations for violating conditions 
of, j3.9-10, jl2,6(II) 
things forbidden during, )3,5-24 
—. to men as opposed to women, j3.24 
guardian entering underage or insane 
charge into, j 1.4 

hunting during, j3.21-23. j 12.6(1V), 
w52.1(1511) 
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Hiram {continued) 
intention tor, when entering. 

jl.13-18, j3.3 
killing insects during. j3.25 
marriage during, unlawfulness of, 
j3.20 

measures before, sunna. J3.1-3 
rak‘af. before, intention for, f8-3 
—, times when forbidden, f13.1, 
f 13.3 

release from, j9.4-13 
—. partial versus full. j9. 13 
—. when prevented from completing 
hajj or ‘umra, j!2.5, jl2.6( III> 
removing hair or nails during, 
j3.8-12Jl2.G{li) 

sexual intercourse during. j3.13--19, 
jl2.G(HI), 

—, enormity of, w52.1(149) 
sites for entering, j2. 1-5 
time of year for. j 1.19 
using a belt, safety pins, etc., to 
fasten wraparound during, j3.6 
using deodorant, perfume, or 
scented soap during, j3,7, j3.9 
wife entering without husband’s 
permission, enormity of, 
w52.1(151) 

women veiling faces during, 
unlawfulness of, j3,24 
Ihsan (the perfection of faith), 
defined, u4.1-2 
spiritual stations of, w33.2 
Ijara. See Renting 
Jjma\ See Consensus, scholarly 
Jjtihad 

the actual truth versus variances 
in, b6.1-2, o26.1, w56.3(end) 
capacity for as a condition for 
the caliph, o25.3(f) 
censure of other Muslims over 
questions of interschool 
differences due to. 
unlawfulness of, q3.2 
of the Companions (Sahaha), b3,4 
differences in (see Schools of 
Sacred Law', differences among) 
levels of, within a school, wl2.1 
performing new r acts of worship 
on the basis of. w29.2 
qualifications for doing, t>1.2, 
022.1(d) 

scholar's, legally binding on 
nonscholars } b5.1, w!2.2 


versus following qualified scholarship 
(taqiid), bl l-b7.6 
fkhlas. See Sincenty 
al-IkhJas, sura, as equal to 
one-third of the Koran, 

W29.215) 

Ila\ See Forswearing one’s wife 
III. ihc. See Illness 

Ilia (basis permitting atiology between 
two things), o22. l(d(lll(3))) 

Ill-gotten gam. See Income, blameworthy; 

Wrongfully gotten property 
Illness. See also Injuries 
final (ice Death bed illness) 
hardship from as an excuse from 
group prayer, f 12,5(9) 
joining prayers because of, fl5.18(2) 
merit of giving charity during. h9.1 
prayer during, f14.1-6 
scourging or execution during, 
o 12,5-6 

visiting those in a state of T 
g 1.2-5, t3.18, w22.2(end) 

7/m, See Knowledge, Sacred 
ri.YA5.xl86 
Images. See Pictures 
Imagine (wahm), defined, k4.9 
’ Imam .,.,” See proper name 
Imam (ruler). See Caliph, the 
Imam (of a legal school) 
qualifications of. o22.1(d) 
range of competence, bl .2 
Imamate of the first four caliphs. 

See Rightly Guided Caliphs, the 
Imam of funeral prayer, most 
suitable person to be ? g4.3 
fmam of group prayer. See also 
Group prayer 
actions of followers of {see 
Follower at group prayer) 
awaiting latecomer while bowing etc.. 
M2.18 

backup man repeating the words 
of, as offensive, w29.3(4) 
choosing a successor when unable 
to finish, f 12.24 
delusions of, s3.8 
following, when imam mistakenly 
omits first testification of 
Faith, fl 1.8 

forgetfulness prostration of, fl 111 
intention of, f 12.7 
Koran recital prostration of. f 11.14 
leading followers of a different 
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legal school, fl 2.29 

offensivevenss of in funeral 

leading a group who dislike him. 

processions, g4.24 

fl2.26, w52.1(86) 

used when washing the dead. g2.6 

length of Koran recital of, f8.20. 

Income, blameworthy, f 12.26, p32.3, 

fl2.2l 

t3.11, w49.1. See also 

missing a letter of the Fatiha, 

Wrongfully gotten property 

fl2.27.H2.30 

Incompetence, legal, c8.3. See also 

obligatoriness of following, fl 2.14 

Suspension 

omitting an integral by, fl 2.23 

Indecent language. See Obscene language 

performing a different kind of 

Indemnity (diya), o4.(M7 

prayer than follower, f'12.2S 

from caliph for death of 

place of standing in relation 

penalized offender, o16.3 

to followers, fl 2.31-37 

waiving, o3.8 

priority of mosque’s official imam 

Indwelling, divine (hulul), a4.3, vl .3, 

over others in leading 

w7.1, xl47 

prayer, fl2.l9 

belief in as a pitfall for 

prompting of by followers about 

would-be mystics without a genuine 

a mistake, fl2.22 

spiritual way. w33 2{end) 

state appointment of. o23.9(6) 

contrasted with Sufi gnosis. w7.3—4 

those offensive to follow as, 

contrasted with the ‘unity of being’ 

f 12.26, f 12.30 

(wahdat al-wujud). x5 

turns to right for postpraycr 

Infant. See Babies 

dhikr, fH.5l 

Inflation during period of loans. w43.6 

who has the best right to be, f 12.25 

Informing on others to superiors, 

Imams, disagreements among. See 

unlawfulness of, r5.1. r36.2 

Schools of Sacred Law, 

Ingratitude, as an enormity, p6$. 

differences among 

w52.1(23.59.137) 

Iman. See Faith 

Inheritance. See Bequests; Estate 

Imitations of Others, doing, unlawfulness 

division (irth) 

of, r2.7. rl8.1 

Injections, fasts not broken by, 

Immanence. See Indwelling, divine 

il .18(7) 

Immorality. See also Sins 

InjiL See Evangel 

charging others with, p5l).2(5) 

Injunctive ruling, defined, cl .2 

Immoral people. See Corrupt 

Injuries. See also Illness 

(fasiq) people 

when dry ablution (tayammum) is 

Impotence, annulment of marriage because 

permitted by, el2.9-10 

of, m7.1-2 

how to perform ablution (wudu) 

Imprecation, public (li'an), nl0.4, 

or the purificatory bath 

nil .3-6, 

(ghusl) with, cl2.10 

unlawfulness of maiital reunion 

Injurious comparison (zihar), n8.4 

after. m6.8 

Injurious crimes 

Impression, giving a false. See Misleading 

indemnity for (jee Indemnity) 

impressions 

retaliation for {see Retaliation) 

Impure substances. See Filth (najasa) 

Injustice (zuim). See also Oppressors 

Impure (naps) water, defined, el.4 

abetting, pl3.2(3). r7.l(l) 

Impurity, major ritual (janaba). See 

does not permit rebellion against 

Major ritual impurity 

caliph, o25.3(a) 

Impurity, minor ritual (hadath}. See 

enormity of. pi 3, w52.1(324, 327) 

Minor ritual impurity 

fate of those who commit, on 

Inanimate objects, cursing, r38.2(end) 

Judgement Day, p 15.2(1). t.3.4 

Incapacity, elimination of legal 

leaving the oppressed unaided as, 

responsibility because of, c7.2, w4.7 

w52.1(328) 

Incarnationism. See Indwelling, divine 

types of, defined, p20.4 

1neense 

Innate traits. See Traits, innate human 


i 

l 
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Innovation (bid‘a). w29.1-4 
asking about Allah's 'establishment 1 
(isiiwa’) upon the Throne 
as, w6.2 

attitude of Early Muslims towards, 
*2.4, w29.2 

avoiding those who commit, fl2,4. 

p75.ll,r2.20(3) 
hacking away from the Kaaba 
as, jU.3(end) 
categories of. w29.3 
deceased's family preparing food 
for guests as, g6.6 
distinguishing oneself from the 
faction of, v3.1 
divorce which is, n2,3 
does not necessarily entail leaving 
Islam, u2.3, w47.1-2 
eating dales in the Rawda as, jl3.3 
fate of those guilty of on 
Judgement Day, v2.6 
inaugurating a bad, the enormity 
of, a2.2(6),p58.1, w52.1<50) 
inaugurating a good, the reward of, 
a2,2(6), p58.1(2), w29.2 , 
inaugurating in Medina, w52.1(156) 
kissing tombs etc. as, jl3.3 
literalism in scriptural interpretation 
as, x !74, xl78 

particular spurious prayers as, flO, 15 
prostration without legal reason 
as, f 11.20 

removal of a Caliph who makes, 
025.3(a) 

sitting at a gathering to console 
deceased's relatives as, g6,l 
slander permissible of those who 
openly commit, r2.21 
slander permissible in warning 
students about a teacher 
involved in, r2.20(3) 
in tenets of faith ('aqida), contrasted 
with outright unbelief, w47.2 
—, unlawfulness of, w29.4 
Insane,the 

care and custody of. ml3.0-5 
guardian's effecting the marriage 
ol, m4.5 

guardian s effecting sales of the 
property of, W2.5 
invalidity of court testimony of. 
ii24.2(b) 

lack of right to child custody by, 
m 13,2(b) 


not legally responsible, cHA. 

e8.3(l), kl3,1, o8.7(3) 
not subject to legal retaliation 
for crimes* o 1.2(1) 
nullity of divorce of, n 1.1(2) 
performing hajj or umra by. j 1.4 
support of, ml2.1(h) 
suspension of from dealing, k 13 0-8 
zakat on property of, hi.3 
Insanity 

annulment of marriage because of, 
m7.1-2 

bath (ghusl) after recovery from. 

sunna of, ell,5(6) 
fasts broken by, i l .23 
temporary, crimes committed in a 
state of. o 1.2(1) 

Insects, killing during ihram, j3.25 
“In $ha‘ Allah,” as an exception 
to an oath, o!9.5 
Instructing the dead (takpn) after 
burial, g5.6(l), w32 
Instruction, See Children, education 
of; Knowledge, Sacred; 

Sheikhs; Students: Teachers 
Instructions, giving to someone 
wanting to do wrong, r7 
Instruments, musical. See Musical 
instruments 

Insulting others, see Other people; 
Reviling others 

Insurance, unlawfulness of buying 
and selling, w42 
Integrals 

legal, defined, f8.1 
—, obligatoriness of performing all, 
in any act of worship, c2.1(A:) 
of prayer, listed, f9.14 
—, omission of one or more, ft l .2 
—, performing an extra, fl 1.3 
Intention 

in acts of worship, obsessive 
misgivings about, s3.3 
importance of sincere, in spiritual 
works, a3.I—4,11.1-9,13.13 
(see also Showing off) 
in injurious crimes or killings, 
categories of. o 1,1. o2.1-4 
Intercession 

for the guilty, enormity of, p75.l2 
judge's for a litigant, o22,13 
of the Prophet (Allah bless him 
and give him peace), seeking 
the Tawassul) 
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Intercourse 


of the prophets and righteous on 
Judgement Day, v2.8 
of the righteous to Allah, for 
rain, f 21.2 

Intercourse, sexual. See Sexual intercourse 
Interest tribal 

Muslims dealing in, in enemy 
lands (dar al-harb). w43.1-5 
on loans, k3.0, kl0.5 
—. an alternative to, w43.6 
Interior decoration. See House, interior 
decoration of 

Intermediary, supplicating Aliah through. 
See Tawassui 

Interpretation of Koran and hadith 
figurative interpretation (ta’wil), 
of divine attributes, a4,3, 
w6.3. w57.1, x47, x174,xl78 
—, of a hadith hyperbole, example of, 
p75.11 

—, of Koran and hadith primary 
texts, w 6 . 1 —5 

—, of Koranic verses about hell 
or bodily resurrection, as 
unbelief, w55.3 
—, of matters of the afterlife, 
unlawfulness of, w6.4 
generalized statements contained 
in, proper understanding 
of. w29 1 

Koranic exegesis with stones from 
Bani Isra'il (Isra’iliyyat), 
conditions for, xO, t(end) 
literalism in. w 6.2 
modifications (tukhsis) of Koranic 
rulings by hadiths, x37 
by personal opinion, unlawfulness 
of, H4, t3.9 

qualifications for interpreters 
of, r 14,2, o 22 .i(d(I, II)), 
reasons for scholarly differences in, 
b 6.1 -2 

scholars of Arabic as definers of 
acceptability of interpretations, w47.2 
significance of texts not restricted 
to original historical 
context, w29.2 

Interrupting others, offensiveness ol, r32.1 
Intimidation. See Threatening others 
Intoxicants. See Alcohol: Drugs 
Intoxication 

divorce while in a state of, nl ,2 
homicides committed during, ol . 2 ( 1 ) 
spiritual (see. Spiritual intoxication) 


Invasion of privacy. See Privacy, invasion of 
Invocation. See Dhikr 
Iqama (call to commence prayer), 0 . 1-1 
after baby's birth, sunna of, jl5,1 
nonobligatory prayer offensive 
to begin after, flO. 11 
person giving (ire Muezzins) 
reply of hearer to. f3,11-12 
standing up for prayer recommended 
after the end of, f&. 2 ( 1 ) 
words of, f3,6 

AL- IRAQI. WAU At.-DIN. X368 
AJ.'IRAQI.ZAYN ALDIN. xlB 8 
Irrigation, zakat of crops under, h3.5 
Irth. See Estate division 
ISA (JESIJS,V x!89 
JSA AQ (ISHAQ). X191 
IshaSee Nightfall prayer 
ISHAQ (!SAAQ>, x191 
ISHAQ IBN RAHAWAYH, xl93 
ISHMAI J. {JSMA H I Xl95 
Islam 

abrogation of all religions by, 
v2.1, w4.f(2) 

adaptability of to new times 
and places, w29.4(cnd) 
converts to (see Converts to Islam) 
denial of being the only true 
religion as unbelief, 08 7(20) 
as the final religion, s4.8, w4.1-7, 
w29 0(3), x245 
the five pillars of, u 2 .i -2 
inabrogability of, w4.5 
leaving (see Apostasy; Unbelief) 
things necessarily known as being 
of (see Necessarily known 
as being of Islam) 

propagation of to non-Muslims (see 
I>a‘wa) 

reviling the religion of, as 
unbelief, o8.7(16) 
tenets of faith of ( 5 *e Tenets 
of faith ( aqida)) 

universality of message of, o8.7(20), 
v2.1, w4,t(2), w29,4(end) 

Islamic Community. See Community, 
Islamic 

Islamic orthodoxy. Ahl al Sunna 
wa aUama a; Tenets of faith 
(aqida) 

Islamic reform movement. See 
‘ fundamentalism” 

Islamic slate 

foreign visitors under the protection 
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Islamic state {continued) 

final coming of, o9.8 

of {see Safe-conduct) 

worship of f see Christianity; Shirk I 

function and administration of. 

Jewelry 

025.7-10 

men's, f 17.8. p53.2(2) 

leadership of (yee Caliph) 

unlawful, f 17.6-8. f 17.11, p53.2(2) 

non-Muslim subjects of, o9.8-9. 

w52,1(17. 272) 

oil 1-1J, w52 1(382- 83) 

women s, f 17 11 

trcasxiry of Muslim common Lund) 

— ? use of outside the home. 

lima. See Prophets, divine protection 

w52.1 (272) 

from error of 

—, zakat on, 117.11 (A:). h4 3-4 

fSMA ELUSHMALlJ, X 1 95 

jewels, use of in vessels and 

ISKAHL, Xl97 

utensils, e2.4 

hr a iliyyat, xO . 1 (en d) 

Jews 

Islidraj, w9. 9 . w30. 2 ( 3) 

abrogation of the religion of by 

h'tikhara. See Guidance prayer 

Islam, w4.3-4 

Istinja, e9.4-6 

assisting the religion of, unlawfulness 

Is i is lam. See Allah, surrender to 

of, k30.6(6) 

htisna' (made-to-order goods). k9 2(g) 

belief in the validity of the 

kliwa'. See Throne 

religion of, as unbelief. 

/‘tikaf. See Spiritual retreat 

o8.7(20), w4.1(2) 

hlaq (style of performing hajj ), jl. 18 

the delusions of, si .2 

Ittihad. See Union with God 

fasting on 4 Ashura* by, w58,1 

Ivory, of unslaughtered dead animals 

indemnity for death or injury of. o4.9 

as pure (tahir), el4.1(14) 

under the Islamic state (yec 

iyao.oadi. x296 

Islamic state, non-Muslim 

A1 - 1/,7-IBN' ABD At^SAi.AM. X199 

subjects of) 
jihad against. o9.8 
meat slaughtered by, j 17.2 

Jaala. See Job wages 

plots of against the Prophet 

Jabal ‘Arafat. See Jabal al-Kahma 

(Allah bless him and give 

Jabal al-Rahma (at \Arafa), j8.3 

him peace), xl48 

jarir. x200 

religious extremism of, p75.23 

JAIIM IHN SAJ-WAN. x202 

scriptures of {see Bible; Torah) 

Jahmiyya school, tenets of, xl74, x202 

JiBRfl. xl2h 

al-Jama a, salat. See Group prayer 

Jihad, o9.(M5 

Jam rat al-‘Aqaba. stoning after 

fleeing from combat in, enormity 

Muzdeiifa, j9.4- 6. j9.12 

of, pll, w52.1(377). w52.3(16) 

Jamrat al-Kubra etc. 5’ee Mina, stoning 

games and contests that assist. 

and encampment at 

k29.5(2) 

Janaba. See Major ritual impurity 

Islamic state’s role in conducting. 

Jarh wa tu'dil o22. l(d(ll(8))) 

025.9(1.8) 

JAWZT. \ARD AL-RAHMAN {BN. Xl2 

lying in, permissibility of, r8.2 

AL-JAWZIYYA, IBM QAYYIM. Xl74 

objectives of, o9.R 9 

JAZA’IRI 'ABO Al -OAOIR. X8 

obligatoriness of, o9.0-3. w52.1(369 70) 

JAZAR L ATH AJ.LAH YA SJS. X 122(b) 

one man attacking a multitude in. 

JAZIRf. AfjD AL-RAHMAN, Xl3 

q2 4(4) 

Jealousy (ghayra), for one's rights. 

prayer during (fee Peril, prayer of) 

p27.3 

raising armies for, by the Islamic 

Jerusalem. See al-Masjtd ah Aqsa 

state. o25,9(1) 

Jerusalem, Sacred Precinct of. 

rules of warfare in, oh. 1-4. o9.10—15 

offc nsiveness of relieving oneself whi le 

speaking the truth to an unjust 

facing. e9.1(16) 

ruler as, q1.2(3), q2.4(4) 

JESUS ( JSA]. x 189 

spoils of battle in. olO, 1-3 

crucifixion of, x189 

Sufis who fought in, w9,4 
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Jili, l Abd al-Karini 


truces from. o9. Jb 

— , of pretenders to Sufism. s4.1 

unworthy intentions in, a3.3(I), p33.2 

—, of those who revealed marital 

volunteers for, eligibility of to 

secrets, p75.19 1 

receive zakat, h8,17 

—, of the sarcastic, rl8.1{eiui) 

who is obliged to fight in, o9,4- 5 

—, of those who seized land. 

JILI, ABD AL KARIM, \7 

p2U.3{l) 

Jinn. w22 

— , of show-offs in religious works 

clothing oneself from the eyes 

and reputation seekers, p33.2 

of. f5.1 

—, of those who spoke careless words 

denial of the existence of, as 

that earned Allah's wrath, p75.J3(2) 

unbelief, o8.7(l8) 

— . of those who testified to 

distinguished from angels, w22.2 

falsehoods, pl6.2(l) 

greeted with $ a la ms at the end 

— . of tyrants, p 15.2(1) 

of prayer, f8.47 

—, of those who had unworthy 

knowledge of the future by, w60.2 

intentions, a3.3(l) 

obligatoriness of belief in, w22.1 

—, of those who withheld water 

Jizya. See Poll tax 

from others, p69 

JOB (AYYUBJ, X% 

the final judgement on, u3.b. 

Job, hours of as an excuse for joining 

v2.3, v2.6, v2.8, w52.3(end). 

prayers, fJ5.18(5) 

w53,i 

Job wages (jaala), k26.0-3 

knowledge of the time of. w60.2(end) 

jomn (Vahya>, x37l 

retaliation on, w53,l 

Joining two prayers 

Judges, Islamic (qadi) 

for rain, f 15.14-17 

bad, the enormity of, p26. 

for travel, f 15.10-13 

w52.1(397-408) 

for other than travel or rain, 

may not accept gifts, o22.7 

f!5.18 

misappointing, the enormity of. 

Jointly owned property, zakat on, h2.15 

w52.1(396-98) 

Joking, rl9 

when there is no official judge. 

JONAH (YUNUS;, X376 

621,4 

IOSF.PH (YUSUF). x378 

professional conduct of, o22.2-14 

Journey. See 1'ravelling 

qualifications of, o22.i 

Judaism. See Jews 

salaries of, paid from spoils of 

Judgement Day, u3,6, v2,6, v2.8, w6.1. 

war. oil). 3(1) 

w47.1 

stare appointment of, o25.9(2) 

fate on, of the arrogant, pl5.2(l-2) 

way of hearing court cases, o23.1-9 

—, of those who benefited at 

Judging others in one's heart, r2.14 

others 7 expense, p75.10 

Jutnu'a. See Friday prayer 

—, of those who committed injustice, 

JUNAYD, x5l 

pl5.2(l), w53.1 

Junub. See Major ritual impurity 

—, of those with debts, p20.3(3). 

JURDANI. MUHAMMAD ABDULLAH. x247 

w53.1 

Justice. See hook o Contents, p. 578 

—, of eavesdroppers. p38.2 

Justifying oneself when in the wrong, 

—, of those who frightened others. 

enormity of, w52.1 (38) 

r28.1 

JUWAYNt. ABU AL-MA ALL x212 

—, of those given to useless or 


immoral conversations, rl3.1 


—, of those who listened to 

Kaaba. the. See also Circu in ambulation: 

music, r40.1(2) 

ul-Masjid al Haram, Meccan 

—, of makers of pictures, w50 l 

Sacred Precinct 

—. of misappropriators of Muslim 

Black Stone of, j5.2-4, j5.11-12, j5,14-15 

funds, pi9.1-2 

buttress at the base of, j5.15 

—, of those who missed prayers. 

eireum ambulation of for hajj or 

wl8.7, wl8,9(8) 

umra (sec Circumambulation) 
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Kaaba, the (continued) 
direction of (see Direction of prayer) 
door of, j5.5 
kissing, j5.10. }5.14 
lack of respect towards, enormity 
of, w52.l(l52) 

looking at, as worship, jl 1.6(2) 
praying inside, 16.4 
rainspout of, j5.7 

supplication upon first seeing, j4.2 
vows to go to,j18.6 
the Yamani corner of, j5.9~ 10. j5.14 
Katin j, See Enormities 
Kafata. See Guaranteeing another’s 
appearance 

Kafir. See Non-Muslim 
Kaffara. See Expiation 
Kaffara al-qatl. See Killing, expiation 
to Allah for 

Kaffara at-y a min. See Oaths, expiation 
for breaking 
KALBl, IIIN JU/-AYY, xl64 
KAMAL ABD AL-MAJID MUHAMMAD. x213 
KAMAL IBN AL-HUMAM. x214 

Karamat. See Miracles 
Kasb . See Acquisition 
Kashf w60-2, x364 
Kawthar, v2,5 
k filer nuh ha mim, *291 

KHALLAF. ABD AL-WAHHAB, Xl6 

Kharijites, p49 4), x283 

Kharq al 'ada. See Miracles 

Khass (Koranic ruling type), o22.1(d(I)) 

AL-KHATJB, HASHlM. Xl4fJ 
KHATIB. MUHAMMAD SHIRBtNl. x264(a) 
KHATMI. ABUJA FAR. x44 
KHATTABI, ABU SULAYMAN, X218 
KHAYTHAMA, IBN AB1, x152 
KH1DH, X219 

and Moses, story of, relevance 
of to Sacred Law, w9.10 
Khimar (women’s headcover), f5.6, w23 
Khiraj (annual land levy), o25,9(3) 
Khiibp. See Engagement for marriage 
Khiyar al-majlis. See Option to cancel 
a sale, at time of agreement 
Khiyar al-shari. See Option to 
cancel a sale, stipulating 
AI KHUDR], ABU SAID. x60 
Khuff. See Footgear, wiping 
Khul\ See Release from marriage 
abKhulufa al-Rashidin. See Rightly 
Guided Caliphs 
ai-Khums. See Spoils of battle 


Khuiba. See Friday prayer, sermon of 
Killing 

abetting, enormity of, w52.1(297-98) 
of criminals (jec Death penalty) 
of deceased by heir, preventive of 
inheritance, L5.1 
enormity of, p2, w52.1(295), 
w52.3{14) 

—in the Meccan Sacred Precinct, 
o4.6(2),p72.2 

—, in the sacred months, o4.6(3) 
expiation to Allah for, o5.1-4 
a group of people, retaliation 
for, o3.9 

indemnity (diya) for, o4. i—12 
individuals lawful to kill, el2.8 
legal retaliation (qisas) for, 
ol.l-o3.]3 

penalty for (see Killing, legal 
retaliation (qisas) for) 

Kin, unmarrigeable (mahram). See 
Un marriage able kin 
Kindness, ingratitude for, enormity of, 
p68, w52.1(23. 59, 137) 

Kinship, severing ties of, enormity of, 
p43.2, w52.1(277). See also 
Family; Relatives; Parents 

K 1 RMAN 1 , HARB IBN ISMA IL, xl33 
KIRMANI. MUHAMMAD IBN YUSUF. x22l 
Knees, as nakedness, m2.8(2) 

Knives, pointing at others as an 
enormity, p60 

Knock out. See Unconsciousness 
Knowledge, miraculously bestowed, w60.1 
Knowledge, Sacred (‘ilm). See also 
book a Contents, p. 1 
amount needed, by a judge or 
mujtahid Imam, o22.1(d) 

—. by an ordinary person. 
a4.1-7,s2.8 

—, by a Sufi sheikh, w9.5 
not applying what one knows, 
enormity of, w52.1(45) 
attainment of, communal obligatoriness 
of, a5.1-2 

claiming to possess, enormity of, 
w52,1 (46) 

concealing, enormity of, p35.1(3), 
w52.1(44) 

the difficulty of, p35,3 
learning, in bad faith, unlawfulness 
of teaching those who are, r7.1(2) 

—. in order to show off, enormity 
of, p33,2 
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Kohl 


—, in order to vie with scholars. 

enormity of. p35.2 
—. for the sake ot' this world, 
enormity of, a3,3—4, p35. 1 “2. 
w52.1(43) 

merit of, a2.1-7 s f 10.1 
pleasure of angels in circles 
of, w 22.2 

pride in possessing, enormity 
of. pi 5.3 

relation of Sufism to acquiring, 
w9,3(end), x!9(end) 
subjects excluded by. a7.1-4 
subjects personally obligatory 
to learn, a4.1-7 
supererogatory, a 6 
travelling to gain, fl5.3(A:) 
zakat permissible for students 
and teachers of. h 8 . 8 , 
h 8 .11-12, w36 

Kohl, lining eyes with, sunna 
of, e4.1(4) 

KORAH (QARUN). x222 

Koran, the, w1 6 . 1-2 
arguing about, enormity of, p64.1(2), 
p64.2( 1-3), w52.1(69) 
belief in, 08 .7(7). u3.4, vl .8 
carrying, amulets consisting of, 
t‘8.2, wl 6 .1(35). w’17.1-3 
—. books containing verses of, 
c 8.2 

— t or touching without ablution 
(wudu), unlawfulness of. 
dU-3, wI 6 2 

claiming to have knowledge of. 

enormity of, w'52.1(46) 
copies of. as an endowment (waqf), 
validity of, k30.2(d) 
correct understanding of (see 
Interpretation of Koran and 
hadith) 

decorating copies of. f17,10, 
w29,3(4) 

Jemal of any verso of, unbelief 
of, 08 .7(7) 

dhikr from recited before other 
postprayer dhikr, f8.50(cnd) 
estate division (irth) shares 
mentioned by, L 6.1 
figurative interpretation Ua'wil) 
of (see Interpretation of 
Koran and hadith) 
as final revelation .oil .2( A:) 
forgetting after memorizing. 


enormity of. w52.1 (68) 
gathering of by the caliph ‘Uthman, 
x360. x38S 

hiring someone to teach one 
the. k25.6(end) 
knowledge of types of rulings 
of. as a condition for 
ijtihad, o22.1(d) 
learning Arabic to understand, 
s2.7. rl4,2 

learning, in order to show 
off, enormity of, p33.2 
as legal evidence (sec 
Interpretation of Koran and 
hadith: Koran, types of 
Koranic rulings) 
memorizing of, as communally 
obligatory, a5,t 
“memorizing" by acts, (3.8 
nonconformance with, enormity of, 
p75.3 

oaths sworn by, o 1.8,7 
proper manners towards, wlh. I 
qualifications for interpreters 
of, rl4.2 

recital of. asking for Allah's 
mercy during, fll .18 
—, brevity of imam s in group 
prayer, U2.21 

—, contemplating meanings 
of, wl6.1(12-15), xl55 
—. donating the reward of to 
the dead, w r 35 

—, on Fridays, rccommendedness 
of. f 18.14(4), f 18. IK 
—, greeting with Salams those 
engaged in, offensiveness of, 

1 33.1(1) 

—■ T hastiness in. $3,4 

—, heedlessncss in, $3.4 

—, interrupting, r32.1. wl6.1(9-10) 

—during major ritual impurity 
(janaba) or menstruation, 
unlawfulness of, el0.7(2) 

—, merit of, x72 

—. in night vigil prayer (tahajjud), 
way of, A;) 

—, in prayer (see Prayer (salat), 
elements of: spoken, Koran 
recital in) 

—, prostration for (sujud al-tiluwa), 
c8,1(2). fl i .13-18 

—, in Ramadan, rccommendedness of, 
il .26(3) 
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Koran, the (continued} 

P55.1. w52.1(209) 

—, recommended way of, fK.21, wl6 

wrongfully taken, prayer unlawful 

—, to show off. enormity of, p33.2 

on, f4.15 

—. speaking during, unlaw fulness 

—, (see also Wrongfully gotten 

of, r32.5 

property) 

—, toothstick (siwak), using 

Laqit. See Foundling child 

before, recommended ness of. 

Larceny. See Theft 

**3.2, w!6.1(2) 

Lard. See Pork 

—, without understanding, x72 

Last Day. Sec Judgement Day 

—. unworthy intentions in, a?.3l 1) 

Last Days, a tenth of Islam as 

—, when visiting graves, recommended- 

enough in. w4.7 

ness of, g5 8 

Latecomer to group prayer, f 12.11—13- 

selling or giviug to non-Muslims, 

See aho Follower at group 

kl.2(ej 

prayer; Group prayer 

touching (see Koran, the, 

arriving in the second of two 

carrying) 

prayers joined for rain. (15.15 

translation of, pp. xi-xii. f8.26. 

closing ol with SaJams, fH.48-49 

r 14.3. Arabic Introduction p, 1227 f. 

at Friday prayer, fl8.13 

(see also Interpretation 

at funeral prayer, g4.15 

of Koran and hadith) 

how much of Fatiha must be 

turning pages of with saliva- 

recited before bowing with 

moistened fingers, unlawfulness 

imam, f$. 15. f12.17 

of, e8,2(end(A:)) 

imam awaiting, while bowing 

types of Koranic rulings, defined. 

etc., fl2 18 

o22.1(d(I)) 

minimal definition for having 

uncreatedness ol, vl .8, x72, *324 

attended, f 12.12 

untranslaiabdity of, pp, xi-xij 

the opening Allahu Akbar of, f!2 11 

using as a pillow, unlawful ness of. 

recites suras in last two rak'as 

e8.4 

of own prayer. f8 24 

using verses of as medicine, 

when to stand to finish after 

w!6,t(22, 36), wl7,l, w29,2(4) 

group’s Salams, fS.48 

writing, w 16.1(28, 33-36) 

starting a new row, f 12,34 

Kuf. See Suitability, marital 

w hich rak'as are his first. 

Kafr, See Unbelief 

f8.24,f?2.13 

K.URUI, MUHAMMAD AMIN, x254 

Laughing 

circumstances in which offensive, 

r32,7 , 

La ha's ("no harm in’ ), legal meaning 

effect of excessive, rl9,2 

of, p8,2 

during prayer, ablution (wudu) 

'‘Labbayk,” j3,4 

nor nullified by, e7.5 

end of period for chanting, j9 ,5 

at others, unlawfulness of, r!8 

Lahd (style of grave). g5,2 

Lavatory, going to the. See also 

'La ilaha ill Allah.” See also 

Excrement: Urine 

Testification of Faith 

cleaning oneself after. e9.4-b 

as the greatest dhikr } t3,15 

need for, as an excuse from 

Lamenting the Dead, See Dead, the, 

group prayer, f 12,5(6) 

crying lor; Dead. the. grief tor 

situations in which relieving oneself 

Land 

is ol tensive or unlawful. 

annual levy (khiraj) upon, taken 

e9.1 (12-16). e9.2-3. w52.1 < 70) 

from those on afier Islamic 

speaking w hile, offensiveness of, r32,7 

conquests. o25.9(3) 

sunna measures for. e9.1 

lending for farming, k 19,4-5 

Law, Islamic. .See Sacred Law; 

surreptitiously changing property 

and names of individual 

markers on, enormity of. 

aspeeis of 
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Laws 


Laws, complying with non-Islamic, c7;2. 

w42_4, w50.4 
Lawyers, kl7,2(4) 
prosecution, w52.1(409-10) 

Layl. See Night 
Laylat al-Qadr, i3.2-w39 
Leaders. See also Authority 
amir, sunna of choosing, when 
in a group of Muslims. 
p4fl,2(A .) 

had. o25.3(i). pl3.2, p75.4(3), 
w52.1(325-26) 

—, visiting and abetting. pl3.2(3). 
w52 1(329-31) 

• obedience to. b7.3, o25.5, p4l}.2, 
p49, p75.4(3). p75.9. r32.2, 

—. limits to. r32.2, t3.3 
Leadership 

avidness for, pi3.2(6), pi 5.3. 

53.9 

—, as an affliction of Islamic 
scholars, s2 .1 
—, as from the Devil, sh.l 
the immoral in positions of 
(see Leaders, bad) 
of the Islamic state (see Caliph) 
Learning. See Children, education of; 
Knowledge, Sacred; Sheikhs: 
Students: Teachers 
l eather 

purified by tanning, ei4.6 
from unslaughtered animals, wearing, 
f 17.5 

Leaving what does not concern one. 

See Conversation, about what 
does not concern one 
Leaving Islam (ridda). See Apostasy; 

Apostates: Unbelief 
Leg, broken. See Injuries 
Legal evidence, scriptural. See 
Interpretation of Koran and 
hadith 

Legal opinion (fatwa). See Opinion, 
formal legal 
Legal rulings 

definition and nature of, cl, 1 -c8.3 
(see also book c Contents, p. 27) 
the five types, defined, c2.1 5 
source of, a 1.1-5 
Legal validity See Validity, legal 
Lending money. See Loans 
Lending something for use (ariyya), 
k 19.0-8 

contrasted with financial loans. 


klO.O, kill.3 

nonreturn of as an enormity, p20.2 
unauthorized use or re lending of 
by user, w52.1(221-23) 

Lengthily, criterion for. in legal 
rulings. See Descriptive terms 
Lesbianism, enormity of. pi7.3(3). 
w52,1(342). See atso Women, 
masculinity in 
Lesser sins. See Minor sms 
Lesser of two evils, choosing when 
commanding the right and 
forbidding the wrong, q2.5(N:) 
Liability for merchandise before delivery. 

See Delivery of merchandise 
Li an. See Imprecation, public 
Ides. See Lying 

Life, animate, the sacredness of, ml2.6 
Life expectancy, probable, and zakat 
entitlement, hh.12 
Lightning, dhikr when seen. f2l 6 
LINGS. MARTIN. X233 
Liquor. See Alcohol 

Listening to people s private conversations. 

See Privacy, invasion of 
Literalism in interpreting the Koran 

and hadith See Anthropomorphism; 
Interpretation of Koran and 
hadith, literalism in 
Little, criterion for in legal rulings. 

See Descriptive terms 
Livestock, See also Animals 
not lending a stud for use, enormity 
of. w52.1(186) 
maintenance of one s own. 

obligatoriness of, ml 2.6 
specifications for sacrifice animals, 
jl4.2 

zakat on. h2.1—15 

Loans (qard) (repayable financial aid), 
k 10,0-7 

business {see Financing a profit- 
sharing venture) 
inflation during the period of, 
w43.6 

lender's zakat on, h 1.4 
repaying, unlawfully delaying, 
enormity of. w52.1(204) 

—, stipulating date of, validity 
of, kl(J.4(N:) 

—, taking a loan with no intention 
of, enormity of. w52.1(202-3) 
of something for use (see Lending 
something for use ('ariyya)l 
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Loans(qard) {continued) 

in testimony {see Testimony, false) 

usurious gain (riba) in, k 10.5. 

ugliness of, t3,6 

w52,1(201 ) 


Lochia. See Postnatal bleeding 


Locusts, as pure (tahir) when dead. 

Machines, vending. See Vending machines 

e 14.1 (11) 

Madhhab. See Schools of Sacred Law: 

Long-windedness, as a part of hypocrisy. 

and names of individual schools 

p64.2^6) 

Madhy (nonsperm male discharge) 

Looking at the opposite sex, m2.2-1K 

defined, e 10.5-6 

w52. 1(238-40) 

as filth (najasa). el4.1(9) 

Loss of hope. See Hope t loss of 

Madinah. See Medina 

Lost and found articles (luqta), 

Maghrib. See Sunset prayer 

k27.0-l0 

Magic, black. See Sorcery 

cases ot reviewed by new judges. 

Magic, stage (sleight of hand). 

022.14 

30.2(6) 

misappropriation of, enormity of. 

unlawfulness of learning, a7,2(3) 

p20.2, w52.1(231-32) 

Magistrate, Islamic. See Judges. Islamic 

zakat on alter recovering, hi A 

MAH MAUI. rvU.IIYim>LN. x26(> 

LOT ILL' Tt. X224 

Mahr. See Marriage payment 

Lotteries. See Gambling; Games 

Mahr al-mithl. See Marriage payment. 

Love 

amount typically received as 

Allah's, for His servants. i3.12 

Mahr a m See Un marriageable kin 

—, for Islam, w4.5 

Mail-order merchandise, lawfulness of 

for one’s fellow Muslims, as 

buying, k9.2(g(N:)) 

part of faith. p75.28 

Main sunnas of the prayer, listed, 19.15 

between married couples, m2.2 

Major ritual impurity tjanaba) 

of others for the sake of Allah, 

ablution (wudu) recommended during 

p75.28. w59.2(end) 

if one intends to eat, sleep, 

of the Prophet (Allah bless him 

etc., e5,29 

and give him peace}, as 

causes of, clO. 1-6 

part of faith, p75.2 

eliminating (see Bath, purificatory 

Lovemaking. See Sexual intercourse 

(ghusi)) 

Luck 

giving call 1o prayer during. 

bad {see Bad luck) 

offensiveness of, f3.9 

games involving, unlawfulness of, 

things unlawful when in a 

k29.5(l) 

state of, el0.7 

Luqta. See Lost and found articles 

Majus. See Zoroastrians 

u; i t lot}. x224 

Makeup prayers, f2.6-l 2 

Lying, r8. See also Assuaging those 

because of consistent day-after-clay 

from whom one apprehends harm; 

timing error. f2.12 

Misleading impressions, giving; 

evidence of obligatoriness of. 

Testimony, false; Treachery 

wlS.6-10 

about Allah, enormity of, w52.1(48) 

giving the call to prayer and 

causing harm bv, enormitv of. 

iqama for. f3 5 

W52.U419) 

how soon they must be performed. 

exaggeration as, r9.1 

f2.6-7 

on fast-days, severity of, i 1.27(1) 

intention for, f8.3 

habitual, enormity of, p24 

for missed nonobligatory prayers, 

hearing, what to say upon, r20.1(end) 

f 10.7 

poetry that contains. w52, l (436) 

order of performing, (2,8—10 

about the Prophet (Allah bless 

performed behind an imam, fl2.2 

him and give him peace). 

permissible in times when prayers 

enormity of, p9, w52.1(49) 

are forbidden, fl3.3 

reasons thai permit, r8.2 

when one does not remcmbei which 
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Makhluf, Hasanayn Muhammad 


one was missed. 12.11 
whether to recite aloud or to 
oneself in, f 8 25(end) 

MAKHLUF. HASANAYN MUHAMMAD. xl37 

MAKHLUF, MUHAMMAD. x261 

MAKHUI-. X227 

Makkah. See Mecca 

MAKKI, AUl.i TaI IR. Xb3 

Makr Allah. See Devising of Allah, the 

Makruh. See Offensive, the 

Mai al-haram. Set' Income* blameworthy: 

Wrongfully gotten property 
Ma la yn'ni. See Conversation, about 
what does not concern one 
Malice, as an enormity. w52,l(3) 

MAI. IK. imam, x228 
MALIK. (GUARDIAN OF HEU.J. x229 
MALIK, IBN DINAR. x230 
MALIK1. MUHAMMAD ‘ALAWI. x250 
Muhki school 

on depicting animate life, w50.5(end) 
on dogs and pigs, physical purity 
of. e14,7(cnd)„ wJ4.1(6) 
on donating the reward for acts 
of worship to the dead, w35.2 
on the end of children 'and others’ 
suspension from dealings. 
kJ3.5(end) 

on facing the direction of prayer 
(qibla), criterion for, f6.7 
on forgetting the Koran after 
memorizing it. w52.1{68) 
on those who miss prayers remaining 
Muslims. wJS.2 
on passing in front of a person 
praying, p75.27 

on manual partnerships, k 16.9(1) 
on meat of animals hunted with 
guns, lawfulness of.j 17.9 
on performing prescribed prayers 
in a vehicle, w24.1 
on positions of sitting for 
prayer, f8.43 

on post marital waiting period Cidda) 
when menstruation stops, n9.9 
on praying behind in imam of a 
different legal school, f 12.29 
on reusing water previously used 
for purification, el.9 
on sales by or to the blind, 
k 2 , 6 (end) 

on stipulating the date of a loan’s 
repayment, validity of, kl0.4 
on taking turns with wives. 


minimal turn. ml0,5 
on whispering to another in the 
presence of a third, rb ,2 
on wiping the entire head in ablution, 
obligatoriness of. w r 14.1(6) 
on the 7.akat of livestock. h2.2(end) 
MAU [BARI. 7AYN At -DIN, x389 
Ma lum min al-din hi al-darura . See 
Necessarily known as being 
of Islam 

Mandub. See Recommended, the 
A fani\ See Preventive, legal 
Maniyy. See Sperm/ Sexual fluid 
Manners (adab). See Decorum 
Mansukh (Koranic ruling type). 

o22.1 (d(I)). See also Supersession 
Manumission, k32.U 
Maqam. See Spiritual stations 
MARANI. ‘IJTHMAN IBN ‘JSA, x366 

Marfu' hadiths. o22.1(d(ll(6))) 

Marifa. See Gnosis 
Marijuana, See Drugs; Hashish 
Marine life. See Amphibians; Aquatic 
animals; Fish 

Marital intimacy. See Conjugal rights; 

Sexual intercourse 
Marksmanship 

competitions involving, k 2 M,U, 
k29.3.w52.1(386) 
neglect of after learning, 
w52.1(387) 

Marriage 

annulment of {see also Annulment) 
—, because of change of religion 
or apostasy. m7.4, m 8 7. 08.6 
breast-fe edi n g, un m a rri ageabi li t y 
because of, m 6 1(13). m6.2(J0), 
nl2.1-4 

bride's marriage payment (mahr) 

(see Marriage payment) 
choosing a bride for, ml .4 
commissioning another to conduct, 
k!7.2, m3.10 

contract of. integrals of, m3,1 
—, marriage payment (mahr) 
stipulated in. m 8.1 

—. presence of bride’s guardian 
tor, m3.4—15 

—, spoken versus written, m3.2(end) 
—, witnesses for, m3.3 
discipline of w r ife by husband in, 
mlfJ.12, o!7.4 

disrespect of w ife to husband in, 
unlawfulness of, r32.2 
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Murriuge {combined) 
after divorce (see Waiting period* 
postmarital (idda)) 
family members not permissible to 
marry (mahram), m6.0-5 
forcing another to marry, unlawfulness 
of T r28.1 

without guardian or witnesses, 

enormity of, w52.1(344) 
guardian wrongfully preventing 
woman from, m3.y. w52.1(248) 
husband’s rights and duties in 
(see Conjugal rights; Husband) 
during ihram, prohibition of, 
j3,20. mb,9 
invalid types of, mb. 12 
number of wives permissible, m6.l0, 
m?,5 

those prohibited to marry because 
of difference in religion, m6.7 
proposing (see Engagement) 
rebelliousness in a wife (see 
Marriage, discipline of wife 
by husband in) 

relations in (jee Conjugal rights; 

Husband; Wife) 
remarrying divorced wife (sec 
Remarrying) 

ruining another's (see Disaffecting 
a person's spouse) 
sexual intercourse in (see Conjugal 
rights; Sexual intercourse) 
slander permitted in telling about 
suitability of prospective 
spouse, r2.20(2) 
to someone who has committed 
fornication, pl2.1(n:) 
a suitable match for (see Suitabilty, 
marital, of a man) 
taking turns with multiple wives, 
ml0,5-l0 

temporary (mufa), unlawfulness of, 
m6,12, w52.1(345) 
wedding feast (walirna), m9.i-3 
for whom recommended, ml.I—3 
wife's rights and duties in (,?ec 
Conjugal nghts; Wife) 

Marriage payment (mahr), m8.0-10 
amount typically received as (mahr 
al-mithl), defined, m8,8 
in cases of annulment, m7.2, m8.7 
payment due to bride in an 
invalid, m8.10 

marrying without any intention to 


pay, enormity of, w52.1 (260) 

MARTIN B.G., Xl04 

Martyrs (shahid) 
bury ing, g4.20 

intercession of on Judgement Day, 
v2.8 

reward of, p2f).3(3) 

MA RUF MUHAMMAD, x26l 
MARUT. x234 
MARYAM \M ARY), X236 
Ma$afaal*qasr. See Distance permitting 
shortening prayers 
Mash ala al-khuffayn. See Footgear, 
wiping 

al-Mash*ar aUHaram 
stopping at after Muzdelifa. j9.2 
bath (ghusl) a sunna at, el 1.5(7) 
Mashhuh (doubtful foods). See Food 
Mashhur hadiths* defined, o22, l(d(Il(2))) 
AL-MAMH A1 .-D AXIAL, x91 
Musjid. Sec Mosques 
al-Masjid al-Aqsa 
vows to go to, j 18.6 
vow r s to make spiritual retreat 
(i'tikaf) in. i3.4 

al-Masjid al-Haram. See also Kaaba; 
Meccan Sacred Precinct 
circumambulation recommended for 
anyone entering, j5.1 
defined, jlj 

violating the sanctity of, p72, 
w52,1(153) 
vows to go to, jl8.6 
vows to make spiritual retreat 
(i'tikaf) in, i3,4 
Masjid al-Medina 
visiting the Prophet’s tomb in 
(Allah bless him and give 
him peace), j 13 1-5 
vow s to go to, ]18.6 
vows to make spiritual retreat 
(i'tikaf) in, i3.4 
Masons, x255, x265. See also 
Comparative religions 
Mass murder. See Killing, a group 
of people 

“Master." enormity of addressing a 
hypocrite as, p75.14 
Masturbation 

bath (ghusl) obligatory' after, elO. 1 
fasts broken by, LI .18(9), iU9(3) 
lawful versus unlawful, i 1.18(9)* w37 
Materialism, as unbelief, o8.7(17), 
will. See also Causality, 
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Maturidi, Abu Mansur 


belief in the independence of 
MATUKTHE. AHl.l MANSUR, *47 
Matundi school, a4.2, x47 
Mathematics, attainment of knowledge 
of as communally obligatory, a5.2 
Mawardi. ABU.HASAN. x48 
Mawdu‘ (forged! hadiths, p9.3-5. 

See also Weak hadiths 
Mawlid (commemoraiing the birth of the 
Prophet (Allah bless him and 
give him peace)), rccommendedness 
of, w29.3(3), w58 

Mawquf hadiths, defined, o22.1(d(II(6))) 
MAWSU.r, ABU ya i a. \67 
MAYDANI. ABI.1 A3 -GHANI GHUNAYMI, x238 
Mayyit. See Meat, unslaughtered; 

Unslaughtered dead animals 
Mazdeans See. Zoroastrians 
Meals. See Eating; Food 
Meanness. See Stinginess 
Means 

9 

instrumental, use of as consistent 
with the acceptance of fate, w59.2 
to the unlawful, defined, k4.9 
Measures, Islamic, metric equivalents 
of, wl5 
Meat 

of doubtful lawfulness, j 16.1 
Islamic slaughtering of, j 17.3-8 
unslaughtercd. enormity of eating, 
p30. w52.1(173) 

—, exceptions to the unlawfulness 
of eating, j 16.7 

—, unlawfulness of eating, j 17.1 2 
—, as filth (najasa), e 14.1(11) 

Mecca, See also al-Masjid al-Haram; 
Meccan Sacred Precinct 
entering ihram at, j2.2 
the farewell drcumambulation 
(tawaf at-wada L ) obligatory for 
those leaving, jll .2 5 
giving charity in, merit of, h9.1 
non-Muslims forbidden to reside 
in. oil.6 

recommended activities for those 
staying in, jl 1.6 
sunnas for entering, while on 
hajj or l umra, $4 

Meccan Sacred Precinct (Haram). See 
also al-Masjid al-Haram 
articles lost and found in. k27.4-5 
not entered by non-Muslims, ol l .7 
expiation for destroying the trees 
of, jJ2.6(iV) 


indemnity for killing in, o4.6(2) 
prayer not offensive at any 
time in. f 13,4 

taking of the earth or stones 
of, unlawfulness of, j 11.7 
violating, enormity of, p72, 
w52.1(153) 

Medicine 

alcohol contained in. o 16.6 
attainment of knowledge of, as 
communally obligatory, a5.2 
using the baraka of the effects 
of the righteous as, w31,1 (1) 
using Koranic verses and healing 
words (ruqya) as, gl .4, 
w!6,1(22, 36), wl7.1, w29.2(4), 
w52. .1(124) 

treatment by non-Muslims or the 
opposite sex, m2.10 
wife's entitlement to, m 11 A 
Medina. See also Masjid al-Medina 
giving charity in, merit of, 1i9.1 
entering, bath (ghusl) a sunna 
before, el 1.5(7) 

non-Muslims forbidden to reside 
in, oil.6 

taking the clay of the Sacred 
Precinct of, jl 1.7 

violating the sanctity of, enormity 
of, w52.1 (154-59) 
visiting the Prophet's tomb in 
(Allah bless him and give 
him peace), j 13.1-5 

Medinan Helpers (Ansar). See Helpers, 
Medinan 

Men 

clothing of, f5.7, H7.1-2, f17.4 
(see also Clothing) 
effeminateness in, enormity of, 
p28, fl7.4, f17.8 
nakedness of, defined, 15.3 
unmarriage able kinswomen (mahram) 
of. mb. I 

women being alone with, m2,3(end) 
women imitating, p2K.l, w52.1(107) 
women looking at, m2.6, m2.8(2) 
women speaking to without need. 

unlawfulness of, r32.6 
women touching, m2,9-10 
Menstruation, el 3.1-7 

bath (ghusl) obligatory after, 
e 10.1 

criterion for being on, el3.2 

as an excuse from fasting Ramadan, 
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Menstruation {continued) 

11.3(4) 

as an excuse for leaving Mecca 
without farewell circum ambulation, 
ill ^ 

fasts broken hy onset of, i 1.23(3) 
intercourse during, enormity of, 
p75 2l.w52 1(75) 
as marking onset of puberty. kl3.8 
minimal and maximal periods of, 
el3.l-2 

things unlawful during, cl0.7, el3.4 
use of musk in bathing after, 
ell.1(6) 

Mental capacity, crimes committed while 
impaired by drink etc., nl.2. ol.2(l) 
Mental retardation, effect of upon 
legal responsibility, c8.3(2) 

Mention of Allah. See Dhikr 
Merchandise, k2.1-6 
expected quality of as criterion 
for defectiveness* k5.0(2) 
liability for before delivery (.?rt? 

Delivery of merchandise) 
return of defective {see 
Defective merchandise) 
xakat on {see Trade goods) 

Mercy 

despairing of Allah's {see Hope, 
loss of) 

relying upon Allah’s w hile 
committing disobedience, si .2. 
w52 1(39) 

showing to others at the time of 
their misfortunes, r25.1 
those without will not be 
shown any, p 13 2(4) 

Message of Islam, universality of, 

o8.7(20), v2j, w4.1(2). w29.4(end) 
Messenger of Allah. Sec Prophet, 
the (Allah bless him and 
give hin peace) 

Metaphorical interpretation. See Interpre¬ 
tation of Koran and hadith, figurative) 
Metric equivalents of Islamic weights 
and Measures, wl5 
Midafternoon prayer ('asr) 
performing in a group, merit of, 
f 12-4 

prayer forbidden after, f 13.2(5) 
recommended suras for, f8.20(2) 
sunna prayers before, f 10 2 
time for, f2.1(2) 

Midmoming prayer (duha), fill.6 


best at mosque. f8.52( 1} 
making up missed, 110.7 
Mihrab. See Niche, prayer 
MOCA [L. (MICHAEL). X239 
Mi lad See Mo wild 
Milk, human, as pure (tahir). 
el 4.5(5) 

Mimicking others, unlawfulness of. 

r2.7, M8.1 
Mina 

building at, as unlawful, w52.1(226) 
collecting stones for stoning at, 
j9.1 (end). j9.4 

initial stoning at after Muzdelifa, 
j9.4-5, j9.l2 

legal conditions for validity of 
stoning at, jl0.8 
staying at on the way to 
Arafa. j7.2 

Mina 

stoning and encampment at for 
hajj on the three days 
after ‘Eid al-Adha (Avam 
al-Tashriq). jlO.l-ll 
—, bath (ghusl) a sunna on each 
day of, el 1.5(7) 

—, excuses for not spending the 
night, j 10.10 

—, expiation for missing without 
excuse.j12.6(1) 

—, time for stoning on, j 10.2<N:) 

—. ‘umru not permissible while. 
jir!9 

Mind. See also Reason, human 
presence of during prayer, w26 
Minding ones own business. See 
Conversation, about what 
does not concern one; 

Privacy, invasion of 
Mines, zakat on, h6.1 
Ministerial authority, in Islamic 
state, o25.7-10 

Minor ritual impurity (hadath), 
e7TC6 

ablution and prayer for people 
with chronic recurrence of. 
e!3.7 

actions unlawful while in a 
state of, e8.1-2 
caused by, anything that exits 
from private parts, e7.1 
—, loss of intellect by sleeping 
etc., e7,2 

*—, touching human private parts 
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Minor Sins (Saghira) 


with hand, cl A 
—. touching the skin of the 
opposite sex, e7.3 
eliminating (,w Ablution) 
giving call to prayer offensive 
during, f3.y 

not caused by. something one is 
uncertain has happened, e7.6 
—. touching one's "mother" bv 
breast-feeding, nl2.i 
Minor sins (saghira) 
defined, c2,5(l) 
persisting in T enormity of, 
o24.?<2), w52 1(439) 
repentance (tawba) from, obligatoriness 
of, p77.J 

Miracles (karanicit), fJ5.2, w3lJ 
appearing at the hands of the 
immoral, s4 J, w9,9. w30,2(3) 
knowledge of the unseen through, 
w6(J 

types of defined, w30 .2 
Misappropriation. .See Theft; Wrongfully 
gotten property 
Mtsbaha. See Rosaries 
Miscarriage. Sec also Stillborn 
indemnity for causing, o4.9 
Miserliness. See Stinginess 
Misfortunes, unlawfulness of showing 
satisfaction at another's, r25 
Misguidance, calling others to. See 
Innovation (bid‘a) 

Sits kin. St* Short of money, the 
Misleading followers. See headers, bad 
Misleading impressions, giving, r8 2, 
rlOT-3 

AL-MiSRI. AHMAD I UN NAUltk X?6 
AL-MJSRI. I>HUL NtJN.xllb 
Missed prayers, See Makeup prayers 
Missionary activity 
Id an in: {w Da'wa) 

Non-Muslim in Islamic lands, ml3.3. 
oil.3(7), ol 1.10(3, 5) 

Mistakes, honest, in injurious crimes, 
ol. l.o2.1-2 
Mistakes of others 
giving a positive interpretation 
to, r20.2 

unlawfulness of asking about, r23 
Miswak. See Tuothstick 
Mil hit. See Fungible 
Miihqtit, metric equivalent of. wl5.1 
Mizah al-Rahma. j3.7 
Mockery. See Contempt tor others; 


Mimicking others; Sarcasm 
Modesty (haya T ), p64.2(6), r'26.1(2) 
Mondays, fasting on, recommendedness 
of.i2 1(4) 

Money 

damage to pieces of, enormity 
of, w 52.1(65) 

honoring people because of, 

enormity of. w r 52. J (13) 

ill-gotten (see Income, blameworthy; 

Wrongfully gotten property) 

spending on the unlaw ful, enormity 

of. w 52.1 (206) 

zakat on, h4.1-4 

Money changers, zakat not paid 

bv, li5.4 
* 

Months, sacred. See also Ohul 

Hijja; Dhul Qada; Muharram; 
Rajab 

fasting during. i2 1(b) 
indemnity for crimes committed 
during, o4.6(3) 

Moon 

prostrating to, as unbelief, o8.7(f) 
relieving oneself while facing, 
offensiveness of, e9.1 (16) 
sight the new, for Ramadan, 
il 4.il 9-10 

Moral responsibility. See Responsibility, 
legal 

Mormons, ol 1 2(A :> 

MOSES (ML'SA). *271 
Mosques 

as beneficiaries of an endowment 
(waqO- k3f).2(e) 
bringing filth (najasa) into, 
unlawfulness of, 117.5 
building, writing names of 
builders upon, s5.1 
conversations in, this-worldly. 
r32.3 

criteria for obligation of holding 
group prayer in, f 12.1 (A:) 
disturbing another by reciting the 
Koran in, w 16.1 {29) 
embellishment of, offensiveness 
Of. fl7.8, s5.1.w29.3(4) 
entering, sunnas of, fill. it). jl3,1 
funeral prayer in, preferability 
Of, g4.2 

greeting, prayer of (tahivvat 
al-masjid). fill. II), flS, 17 
imam of. priority of official 
over others in leading 
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Mosques (continued) 
the prayer. ft 2.19 
judges do not hear cases 

in. 022.10 

major ritual impurity (janaba). 
unlawfulness of remaining in 
during. el0.7(l) 
marriage contracts in, Sunna of 
making, m2.1(2) 

menstruation or postnatal bleeding, 
unlawfulness of women 
remaining in during, 
el0.7, el3.4(l) 

non-Muslims entering, unlawfulness of 
without permission, ol I .7 
nonobligatory prayers that are 
superior in, f8.52, w40,4 
greeting with Salams those 
seated waiting lor prayer 
in, offensiveness of, r33.1(5) 
sexual intercourse in, enormity 
of. w52.1(147) 
size of. f 12.36 

tombs in (ree Graves, worship at) 
vows to make spiritual retreat 
(rtikaf) in particular. i3.4 
vows to travel to particular, ji8.n 
which of two in the same town 
is better to pray in, fl2,4 
Mother. See aha Family: Parents 
enormity of disrespect to. pb. r31 
Motion pictures. See Photographs; 

Pictures; Television 
Motives. See Intention 
Movies. .See Photographs; Pictures: 
Television 

MU ADHDHIN. SALIH X317 
MU ADH 1UN JAHAl.. *242 
Mu'atah. kl.1 
MirAwiVA, x243 

disagreement of with ‘All. w5b.3 
Mubah. See Permissible, the 
Mubayyan (Koranic ruling type). 
o22.1(d(I)) 

Much, criterion for in legal 

rulings. .See Descriptive terms 
Mucus, swallowing w hile fasting, 
if. 18(14) 

Mu'dal hadiihs, defined, o22. l(d( 11(7))) 
Mudara. See Assuaging those from 
whom one apprehends harm 
Mudaraba. See Financing a profit-sharing 
venture 

Mud on clothing etc., purity (tahara) 


of, f4.8 

Mudd , metric equivalent of. w 1.5.1 
Muezzins 
delusions of, s3,8 
qualifications of, f3.10 
salaries of paid from spoils 
of war, O10.30) 

Mufti. See also Opinion, formal 
legal (fatwa) 
qualifications of. bl.2 
AL MUGillUA. x244 

MUH AMMAD, THE PROPHET (ALLAH BI.ESS 
HIM AND GIVE HIM PEACE), x245 
MUHAMMAD IBN HASAN. x257 
Muhammad as a name, recommended ness 
of, j 15.3 
Muharram 

fasting during, j2.1(6) 
indemnity for a killing in. o4.6(3j 
spurious prayers in, flO. 15(4) 
aL-muhasibi. Harith. x134 
al-Muhassab. jlO.l l 
Muhsan. See C haste 
Mujahada. See Jihad 
MUJAHFD. x2()7 
Muja hi din. Sec J ih ad 
Mu'jiza, defined, w30.2 
Mujmal (Koranic ruling type), 
o22.1(d(i)) 

Mujtahid. See Ijtihad 

Mukashafa, spiritual station of, u4.2(2) 

MUNAwr, ABDAL-RA’UF. Xl5 

MUNDHIRI ABL> AL- ADHIM, x269 

MUNkAR{ ANGEL J. x270 

Munqaia' hadilhs, defined. o22.1(d(lI(7))) 

Muqayyad (Koranic ruling type). 

o22.1(d(I)) 

Murabaha, k5.V 

Muraqaba. spiritual station of. u4.2(3) 

Murder. See Killing 

Mur sal hadiths. o22.1(d(U(4))) 

Murshid. See Sheikhs, Sufi 
Mur {add. See Apostates 
Munt'a. See Respectability, legal 
MUSA (MOSES). x271 
Musaqah (watering for a share 
of the crop), k23 
MUSA YUM A THE LIAR, x272 
Mushahada. See Gnosis; 

Spiritual stations 
Music, r4().l-3, w52.1(426-31) 

Musical instruments 
attending places where found, 
mV.2(e) 
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Musk 


selling, invalidity of, k2.3 
unlawfulness of. r40.1-2 
Musk, use of in bathing after 
menstruation, e (J. 1(6) 

Muslim. See Muslims 
Muslim common fund fbayt al-mal) 
defrauding, enormity of, pl9 
inherits excess estates. L3.1, 1.9.1 
payment of indemnity (diva) by. 
ivl.ll 

pays judge's salary if needy, 
o2l .Mend) 

property of apostates appropriated 
by, ht.2(N:) 

support of orphans by. k28.3 
support of the poor by. M2.b 
MUSLIM IHN HAJJAJ fHAMTH IMAM). x273 
Muslim lands. See Dar at-Islam 
Muslims 

behavior of towards others {see 
Character: Faith: Other people; 
and names of particular 
acts) 

benefiting at the expense of. 

enormity of, p75.10 
brotherhood between, r2.6(3) 
departure of from hell, pi .3. 
v2.7-8 

deploring the state of, unlawfulness 
of, r4 

early (see Early Muslims) 
enmity towards, t3.5 
hurling or reviling, enormity of, 
p5(f 

new (see Converts to Islam) 
not loving one's fellow, enormity 
of, p75 28 

shunning a follow' Muslim, p75.11 
Musnad hadiths. defined, o22.1((1(11(5))) 
Mustache 

surma of clipping, e4.1 (2) 
not trimming, probable enormity 
of, p75.16 

on women, removing, w?1 
Muxttihabh, See Desirable, the 
Mi if a. See Temporary marriage 
Mut'a (amenity for divorced women). 

See Amenity payment 
Mutaqawwim. See Nonfungible 
At.-MUTARRIZl. NASIR *284 
Ml.TAWAJ.Lf. ABO At. -RAHMAN. X274 
Muiawatir hadiths 
defined, o22.1(d(II)) 
obligatoriness oi belief in. 


w47.1, w48.2 
MuTazihtes 

Ash'ari containment of, w57.2, x47 
belief of in the createdncss of 
the Koran. x?2 

figurative scriptural interpretation 
by, wb 4 

philosophical refutation of as 
communally obligatory. w29.3( I) 
rejected by Sufis, w9.11 
view of the prophetic Companions 
(Sahaba), w56.2(end) 

Mute, gestures of, sales effected 
by, kl.l(end) 

AI Ml Nil, MUHAMMAD HAKH1T. X255 
Mutlaq (Koranic ruling type). o22. l(d( I)) 
Mutt axil hadiths, defined, o22.1(d(IL(b))) 
Mli/.ANJ. ISMA'IL. x275 
Muzara'a. See Sharecropping 
Muzdclifa 

building at, w'52,1(226) 
excuses for missing, on hajj, j9.1, jlO. 10 
expiation for missing without 
excuse, j 12.4(2), j 12,6(1) 

Mysticism. .See Sufism 

SABAH AM, YUSUF. \380 
S AHl :l si, AHD A1 -CHAM. x5 
Siudhr See Vows 
MAH', x278 

\ajila. See Supererogatory, the 
A ajila prayer. See Nonobligatory prayer 
S'afs. See Self, lower 
Stthur. Sec Da) 

SAHf.AWI, KHALIL. X215 

al-Xahy an al-munkar. See Commanding 
the right and forbidding 
the wrong 

Nail polish, as preventive of a valid 
ablution (wudu) nr purificatory 
bath (ghusl). c5.26 
Nails (finger and toe) 

burying after clipping, recommcndedncss 
of, j9.8(4) 

clipping, sunna of, e4.1 (1) 
icmoving during ihram, 13.8-10, 
ii2.6(II) 

\ l ajasu. See Filth 
Sajasa ayniyya. contrasted with 
nujasa hukmiyya, e 14.10 
■Sajis, See Filth 
Nakedness rawra). f?.3, w23 
clothing one’s (sec Clothing 
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Nakedness ( l awra) (continued) 
one’s nakedness) 
disclosing when there is no need, 
enormity of, w52.1(74) 
and looking at the opposite sex, 
m2,3-11 

looking at spouse’s, m2.4 
of -women, w23 
NAKIR(ANGEL), x281 
Names 

converts taking Muslim. jl5.3 
divine (see Allah, names of) 
giving, to a newborn, j 15.3 
the parts of Arabic, xO. 1 
unliked (.sec Nicknames) 

I\aminta. See Talebearing 

Namira, stopping at before ‘Arafa, j7,4 

Narcotics, See Drugs 

NASAFI, ABDULLAH 1BN AHMAD. x282 
NASA l. AHMAD, x283 
NASiF. MANSUR A LI, x232 
Nasikh (Koranic ruling type), o22.1(d(l)). 

See also Supersession 
NASR, SF.YY1D H OSSEIN, x323 
AL-NASRABADHt. ABULQASIM, x52 

Nass (Koranic ruling type), o22,!(d(l)) 
Nation, Islamic (Umma). See Community, 
Islamic 

Natural resources, appropriating from 
unowned land, lawfulness of, 
kl7.2{6) 

Nature, belief in the causal independence 
of. See Causality, belief 
in the independence of 
Nature, human. See Traits, innate human 
nawawi, x285 
Nazr. See Vows 

Near , criterion for in legal rulings. 

See Descriptive terms 
Necessarily known as being of Islam 
death penalty for denying things 
that are, f 1.3 
defined, fl.3(N:) 
denial of things which are 
as unbelief, fl.3, o8.7{14), u2.4, 
w47,l, w55.3 

ignorance as an excuse for not 
knowing, u2.4, w47,l 
things that are, fl.3, u2.4, w47.1-2 
Necessity, as an excuse from legal 
rulings, c6.2, c7.2, r32. l(end) 
Necrophilia, w52.1(343) 

Need, prayer of (salat al-haja), w40.3 
Neighbors 


annoying by building etc., enormity 
of, w52.1(207, 211-13) 
bad, p50.2(2-3) 

good treatment of as part of faith 
(tman), rl9.2 
Newborns. See Babies 
New Muslims. See Converts to Islam 
New Testament. See Bible; Evangel 
Niche, prayer (mihr&b) 
of a mosque may be relied 
on for the direction 
of prayer. f6,5 

sunna of, first inaugurated by 
Mu'awiya, x243 
Nicknames, unliked, 
permissibility of identifying 
people by, r2.22 
unlawfulness of giving others, 
rl8.1(2), w52.1(243) 

Nifaq. See Hypocrisy 
Night 

best portion of for supererogatory 
prayers, fl0.8 

conversation at, offensive ness of, 
r32,9 

time of. legally defined, f8.25 
Nightfall prayer (isha) 
performing in a group, merit of, 
f 12.4 

sunna prayers performed with, 
fl0.2 

suras recommended for, f8,20(2) 
time of, f2.l(4) 

Night of Power. See Laylat al-Oadr 
Night vigil prayer (tahaijud), fl0.8 
merit of, r27.2(end) 
merit of seeking Laylat al-Oadr 
in, w39 

time of, in relation to tarawih 
prayers, fl0.5 

—, in relation to witr, f 10.4 
NIMROD. x286 

Nisab, zakat. See Zakat, due, 
minimum on which zakat 
is due 

Nit-picking. See Picking apart 
another’s words 
NOAH (HUH). x2$9 

Nocturnal emissions. See Wet dreams 
“No harm in” (la ha's), legal meaning 
of, p8.2 

Non fungible (mutaqawwim), defined, 
k20.3(l) 

Non-Muslims 
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Nonobligatory Fasting 


as allies in jihad, o9.7, olO.l 

forbidden to, 025.3(a) 

business ethics in dealing with. k4.7 

praying for the guidance of. 

not censured by Muslims for 

recommended ness of. p75.1 

doing something permissible in 

propagation of Islam to (jcc Da'wa) 

their religion, q3.2(N:) 

retaliation against Muslims and 

(no iv zakat) charity may be given 

indemnity for killing. 

to. hV.7 

o 1.2(2), o4.9 

child custody of Muslims, not 

schools run by, Muslim children 

permissible to, ml 3.2(c) 

in, ml3.3 

clothes or vessels of, offensive 

selling or giving a Koran to, 

tor Muslims to use, e2.3 

k 1.2(e) 

considering Muslim to be (.see 

selling weapons to, kl .2(f), 

Unbelief, accusing a Muslim of) 

w52.1(191) 

dealings with those under a 

as Subjects of the Islamic state, 

sat’e^ con duct in Muslim 

o9.8-9. ol 1.1-11, w52.1(382-83) 

lands. w43.2 

truces with, o9.16 

as destined for hell, pl.3,v2.1. 

visiting when ill, gl.2 

w4.1(2), w4.3—4, wlS.4(l), 

at war with Muslims (harbi), no 

w55.3(2) 

indemnity for killing. o4.17 

at drought prayer, f21.2(end) 

—, lawfulness of killing, e!2.S 

endowments (waqf) made by, validity 

war upon (see Jihad) 

of, k30.2(a,e) 

wisdom in Allah's creating, w55.3(end) 

eternaJity of punishment of, w55,1-3, 

zakat not paid by, hi.2 

X233.x265 

zakat not given to, h8.24 

fair treatment in court for, o22.12 

Nonobligatory fasting. See Fasting, 

gold and silver vessels used 

nonobligatory 

by, p63 

Nonobligatory prayer 

greeting with Salams, r33.2 

after ablution (wudu), sunna of, 

guarantee of protection to (see 

fl3.3, w29.2(l) 

Safe-conduct) 

before and after the prescribed 

hatred of for the sake of Allah. 

prayers (see Sunna prayers) 

w59.2(end) 

better at home than at mosques. 

the Hijaz, not permissible to 

f&.52. fin.13 

reside in by, ol 1.6 

ceasing to pray after having begun. 

imitation of by Muslims, unlawfulness 

offensiveness of. i2.6 

of, e4.1(2) 

changing one's mind during about 

—, by use of pictures, w50.6 

the number of rak‘as of, fl0.9(cnd) 

inheritance from. LI .0, L5.2 

after circumambulation, sunna of, 

jihad against (.yer Jihad) 

j5.l8 

marriages between Muslims and, 

finishing before joining group 

jl7.2(cnd), mb.7 

prayer. fl2.9 

meat from Bid sacrifices not 

greeting the mosque, 110.10, f 18.17 

given to, j 14.0 

guidance prayer (istikhara), f 10.12 

Meccan Sacred Precinct not entered 

intention for, f8.3 

by, oil .7 

joining a series of rak'as of, fl0.9 

moral responsibility lifted from 

kinds that are better in mosques, 

unless reached by prophets' 

f8.52, w40.4 

message, a 1,5 

making up missed, fl0.7 

Muslim women showing body to women 

midmorning (duha), fl0.6 

who are, m2,7 

night vigil (tahajjud), £10-8 (see 

permission needed by to enter 

also Night vigil prayer) 

mosques, oil .7 

offensiveness of beginning after 

poll tax (jizya) on (jw Poll tax) 

the prescribed prayer has 

positions of governmental authority 

begun, flO. 11 
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Non obligatory prayer ( continued ) 
prayer of need (salat al-haja), 
w4().3-4 
tarawih, fl0.5 
types of, ft0.1-15 
types of spurious, flO. 15 
wholly supererogatory, fl0.8-9 
Witr. HO.3-5 

Nonrefundable deposits (earnest money)* 
See Deposits, nonrefundable 

Noon prayer (zuhr) 
by someone obliged to attend 
Friday prayer, invalidity of T f]8,5 
sunna prayers performed with, fl 0.2 
suras recommended for, f 8 . 20 (l) 
time of, f 2 . 1 (l) 

Normal, the, criterion of in legal 
rulings. See Descriptive terms 

Northerly latitudes, times of fasting 
and prayer at extreme, 
f2.1(end), wl9 

Nosebleed, does not nullify ablution 
(wudu), e7.5 

Nosiness. See Privacy, invasion of 

Not well-authenticated (da k if). See 
Weak hadiths 

NU’AYMIBN HAMMAD. X288 

nuh(NOah). x289 

Nursing an infant. See Breast-feeding 

Nushuz. See Rebelliousness in wife 


Oath, the engulfing (yamin ghamus), 
enormity of, p23, w52.1(388). 
w52.3(7) 

Oath of fealty to the caliph, o25.4(l) 

Oaths (yamin), 0 I 8 .O-LO 
not accepting a Muslim’s, enormity 
of, p75.24 

contrasted with vows, jl8.0(A:) 
as evidence in court claims. 
k8.2-4, 023.1 

examples of broken, o 19.1-5 
expiation for breaking. o20.1 -4 
frequently swearing, as an enormity. 
w52.1(390) 

lying in, as an enormity, w52.1(198, 389) 
sworn by the Koran, o!8.7 
sworn by other than Allah, ol 8 .3, 
*52.1(391-94) 

Obedience 

to authority (see Authority, 
obedience to) 

of wife to husband. mlO. 12(N:) 


Obligation, communal (fard al-kifaya). 

See Communal obligation 
Obligation, financial. Sec Debts; 

Support 

Obligatory (fard), the, c2.1 
denying the obligatoriness of, 
as unbelief, fl ,3, o8.7( 14) 
merit of fulfilling, p51.2(2), 
s3.10.w33*2 

pastimes which cause neglect of, 
unlawfulness of, k29.5(4) 
types of. distinguished, c3.1-4 
Obscene language, r26 
enormity of using, p75.8, w52.1(64. 435) 
as part of hypocrisy (nifaq), 
p64,2(6) 

worse on fast-days than others, 

•1.27(1) 

Occult, the. See Astrology; Fortune¬ 
telling; Miracles; Psychics; 

Sorcery; Unseen, the 
Offensive (makruh), the, c2.4, w46.2 
committed by prophets to distinguish 
offensive acts from the unlawful, 
ftf.44(end) 

meaning of in Hanafi texts, r32.0(N:) 
Old people. See also Family; Parents 
marital suitability of, m4,2(end) 

Old Testament. See Bible; Torah 
Omens, belief in bad, enormity of, 
p62. w52.1(101,308) 

Opiates. See Drugs 
Opinionated people, the smugness of 
as an enormity, p75.25(end) 

Opinion, formal legal (fatwa). See 
also Ijtihad 

contradicting scholarly consensus 
(ijma*) in, unlawfulness of, b7,2 
giving, communal obligation of, c3.2 
giving the weaker opinion of a 
school as, unlawfulness of, wl 2.2 
qualifications for giving, bl . 2 , 
o 22 .l(d) 

taking from other than the four 
Sunni schools, unlawfulness 
of, b7.6 

Opinion, personal, interpretation of the 
Koran by, unlawfulness of, 
rl4, t3.9 

Opium. See Drugs 
Opposite sex. See Men; Women 
Oppressed, the, leaving unaided as 
itself oppression, w52.1(328) 
Oppression. See Injustice 
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Oppressors 


Oppressors 

abet ling, pi 3,2(3), r7.1(1 ) 
assumption of authority hv. 
w52.1(322) 

late of. on Judgement Day. 
p 15.2(1). t3.4 

fighting, as part of faith (iman) s 
p75.4(2) 

keeping the company of, f 12.26 
love of. enormity of, w52.1(54) 
lying to circumvent, permissibility 
of, r8.2 

prostration of thanks upon the 
death of, fl 1.19(A:) 
speaking the truth to, ql .2(3 4) 
taxes imposed by, p32.3 
Option to cancel a sale 
stipulating, k 1.4-5 
at the time of the agreement, kl .3 
Ordering merchandise. .See Buying 
in advance 

Ore, yak at on. See Mines 
Orgasm 

bath (ghusl) obligatory after, c 10.1 
fasts broken by. i 1.18(9), i 1.19(3), 
il .21(2) 

Orientalism. xl04 
unlawfulness of teaching Sacred 
Knowledge to those engaged 
in, r7.1(2) 

Orphans 

cases of reviewed by new 
judges, o22.14 
entitlement of to spoils of 
war, <>10.3(1) 

foundling (see Foundling child) 
unlawfulness of driving away, t 3!) 
wrongful consumption of properly of, 
enormity of, pS. 1, w52.1 (205), 
w52.3(10) 

Orthodoxy, See Ah! al-Sutma iva 
al-Jama'a; Tenets of faith 
delusions of polemicists for {see 
Polemics, theological) 

Ostentation. .See Showing off 
Other people 

abetting in sin, unlawfulness of, 
r7, w52,1(63, 189-93) 
addressing and listening to. proper 
way of, r32.1. 

annoying, unlawfulness of, r2$.l 
assuaging those from whom one 
apprehends harm, rib.2 
benefiting at the expense of. 


enormity of. p75 JO 
betraying (see Treachery: 1 rusts, 
betrayal of) 

cheating, enormity of. k5.1. p20.2, 
w52.1(5, 197. 200) 
coercing (see Compulsion) 
committing excesses against, enormity 
of, p48 

compromising one's principles to 
please, unlawfulness of, rt7. 
w52.1(402) 

concern with the faults of to 
the neglect of one's own, 
enormity of. w52.1(20) 
confidences of, keeping (.uv Secrets) 
contempt for (.«y Contempt for 
others) 

deceiving (see Lying: Misleading 
impressions: Treachery) 
deploring The stale of. r4 
faults of, unlawfulness of searching 
out, r24, w52.1(335) 
giving a misleading impression to. 

permissibility of, r8.2. r 10 
greeting with Salams, p75.28, r33 
haired of for the sake of 
Allah. r3.1 (3). w59 2(end) 

(.>«.• also Corrupt people, 
friendly relations with) 
informing on to superiors. 

unlawfulness ol, r5 
ingratitude towards (see Ingratitude) 
injuring the feelings of, unlawfulness 
of, p50.2 

injustice to {.sec Injustice) 
insulting (see Reviling others) 
interrupting, r32.1 
inviolability of the blood, property, 
and reputations of, p20.4 
judging in one’s heart, unlawfulness 
of, r2,14 

laughing at, unlawfulness of, rl8 
no legal responsibility of oneself 
for the deeds of, c7,1 
lying to (see Lying) 
malice towards, enormity of. 
w52.l(3) 

mimicking, unlawfulness of, r2.7, 
rl8.1 

misfortunes of, unlawfulness of 
displaying satisfaction at. r25 
mistakes of, obligation of interpreting 
positivelys r20.2 

unlaw-fulness of asking about. r23 
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Other people (continued) 

pleasantness in dealing with, r27.2 
preferring to oneself, fl8.16 
privacy of (see Privacy, invasion of) 
reducing one’s dependence upon, q6.2 
reviling (see Reviling others) 
ridiculing, unlawfulness of, r!8 
rights of, the injustice of not 
fulfilling, t3.4 
—, may not he waived by 
caliph, ol7.3 

—. not nullified by one’s own 
need, el2.6{end) 

—, requital of on Judgement 
Day, w53.1 

—, restoring as part of repentance, 
k20,2.p77.3 

rudeness to, enormity of. p75.8 
sarcasm about, rl8 
secrets of, keeping (see Secrets) 
talking badly about [see Slander 
(ghibu)) 

thinking badly about, unlawfulness 
of, r2.14 

threatening. q5.7, r28.1 
Overconfidence. See Delusions 
Overthrow' of previous caliph by 
new one. See Power, seizure of 


Paintings. See Pictures 
Panegyrics, w52,1(438) 

Paradise, u3.6, v2 5, w6. w55 
believers to enter, p 1.3 
denial of as unbelief, w r 47.1 
drinking wine in, pi4.2(3) 
eternality of, w55.1-3 
for those who forgo cavilling, 
r20.1 

sarcastic people barred from, 
rlK.l(cnd) 

Paranormal events. See Miracles 
Parents 

dealings with children Uec Children) 
disrespect towards, enormity 
of, p6, r3l. r32.2, w52.1(276), 
w52.3(17) 

support of (see Family, support of) 
as guardians (see Children, care 
and custody of; Guardians) 
no legal retaliation by offspring 
against, o 1.2(4) 
limits of obedience to, t3,3 
permission of, required to 


fight in jihad, o9.5(2) 
reproving, about religious matters, 
q2.3 

Particular rulings in Sacred Law, 
difference son. See Schools 
of Sacred Law, differences 
among 

Partners to Allah, ascribing. See Shirk 
Partnerships (sharika). k 16,1-9 
cheating one’s partner, enormity 
of, w52.1(215) 
linking with a profit-sharing 
venture (qirad), permissibility 
of, k4,12 

slander permitted in inquiries 
about a prospective partner, 
r2,20{2) 

zakat on {see Jointly owned 
property) 

Passing in front of a person 
praying. V. 1-4, p75.27, 
w.52,1(84) 

Passports 
pictures in, w50»4 
rights in Islamic state for 
foreigners with visas (see 
Safe-con duct) 

Pasturage, preventing others from, 
enormity of, p69 
Paternity 

establishing, nl0.1-6 
false ascription or denial of, 
enormity of, p6L w52.1(219-20) 
mother's false ascription of her 
child's, enormity of, w52.1(291) 

Paths 

defecating or urinating on, unlawfulness 
of, e9.1(15). w52 1(70) 
praying on, offensivencss of. 
f4.l4< 2) 

Patience 

with Allah’s decree (see Destiny, 
acceptance of) 
with poverty, h9.4. w59J 
Patients. See Illness; Injuries 
Payment, guarantee of (daman). See 
Guarantee of payment 
Payment, postponed. See Postponed 
payment 

Pbuh, using in place of the 
Blessings on the Prophet 
(Allah bless him and give 
him peace), defectiveness 
of, w52.1(6(1) 
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Peace Treaties 


Peace treaties, o9.16 
Peeping into others'* homes. See 
Privacy, invasion of 

Penalties. See Death penalty; Disciplinary 
action; Proscribed legal penalty 
(hacJd); Retaliation (qisas); 
and names of particular 
offenses 

Penis'. See Genitals 

People of the Book. See Christians; 

Jews; Non-Muslims 

Pcrcnniahsi philosophy. See Comparative 
religions 

Perfection of faith. See Ihsan 
Perfume, use of 
for Friday prayer, sunna 
of. f 18.14 

during hajj or “umra, 
unlawfulness of. j3.7,j3.9, 

J12.AlTV> 

before ihram for hajj or ‘umra, 
sunna of, j3.2(c) 
in shrouding the dead. g3.3 
by women outside the home, 
enormity of, w52.1 (272) 

Peril, prayer of, 116.1-5 
Permissible (mubah), the, c2.3 
declaring the unlawful to he, 
enormity of, p9.l, w52.1(227) 
Personally obligatory. See Obligatory, the 
Ft TO. k , x308 
PHARAOH (FT R-AWN). x294 
Philosophers, figurative interpretation 
of scriptural texts by, w6.4(end) 
Philosophy, unlawfulness of, a7.2(2), wlO 
Phlegm, swallowing while fasting, it .18(14) 
Photographs, w5U 9. x255 
Picking apart another’s words, 
unlawfulness of. r20 
Pictures, w50.1-10 
enormity of making, 117.9. p44, 
w52.1(261) 

half-length portraits, w50.7 
in a humiliated deployment, 
lawfulness of, m9.2(c), w50.fi 
—as unlawful. w52 1(261) 
procuring and using, unlawfulness 
of, w50,3-4 

putting on walls as imitating 
non-Muslims, w50.6 
reasons for prohibition of, w50.2, 
w50.6, w50.y 

Piecework, wages by, k26.G-3 
Pig* 


as filth (najasa), el4.1 (8) 
hides of not purified by tanning, 
cl4.6(cnd) 
lawful to kill, el2.8 
meat of (sec Pork) 
purifying of things made impure 
by contact with, cl4.7 
soap etc. made from as 
pure (tahir), el4.6(4) 

Pilgrimage. See Hajj; 'Umra 
Pimping between men and women, 
enormity of. p27.3, w52.1(282) 

Pious endowments. See Kndowment (waqf) 
Place of prayer 

purity of as a condition for prayer 
(see Purity of body, clothes, 
and place of prayer) 
putting a barrier in front of, 

(7.1-2, p75.27 

Plague, fleeing from, enormity of, 
w52.1(378) 

Pleasantness towards others. 

praiseworthiness of, r27 3 
Pledges. See Collateral; Deposits. 

non refundable 
Plotting See Treachery 
Poetry, a7.3-4. r40.3 
interpretation of Sufi. w7.3, x 14 
unlawful, w52.1(432-38) 

Poison, eating, jlG.5 

Polemics, theological, $2.4, w29 3(1) 

Politeness, obligatoriness of in 

commanding the right and forbidding 
the wrong, qb.3 

Poll tax, non-Muslim (jizya), o9.8, 
oil.3-4, 011.9 
Polytheism. See Shirk 
Poor, the. See also Short of 
money, the 

defined, for zakat entitlement. 
h8.8— 10 

entitlement of to spoils of war. 
olO. 3(3-5) 

may expiate broken oaths by 
fasting, o2U.4 

sarcasm tow ards, enormity of, 
w52.1(14) 

supported by the Muslim common 
fund (bavt al-mal), kl2.6 
as the actual owners of zakat 
funds, hi.9 

unlawfulness of turning away, r30 
Pork, jib. 1, j lb.3(1) 
enormity of eating. p3U, w52.1(172) 
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Pork Uominued) 

— , sitting hack between prostrations 

as filth inajasa). e!4.1(8) 

of.f8.36-38.fi 1.6 

use of by non-Muslims, o 11.5(6), 

—. sitting at the end of, f8.43 

Possession of merchandise, taking. 

— , standing in, f8.27-28 

defined, k7,3 

— . straightening up after bowing 

Postmarital waiting period (*idda). 

in, f8 31-32, fll.6 

See Waiting period, postmarital 

elements of: spoken, f8, f9,14-15 

Pusinaud bleeding 

(ree also names of 

bath fghusl) obligatory after, elO, 1 

individual elements) 

as an excuse from lasting Ramadan, 

—, Allahu Akbar, opening, f8.7—12 

Ll.3(4) 

— , Allahu Akbars during the motions 

fasts broken bv onset of, i 1.23(3) 

of, 30 

minimal and maximal periods of, e!3.3 

— , Anteen in, f8.19 

things unlawful during, el 3.4 

—, audibility of spoken elements, 

Postponed payment, as a valid sale 

f8.9, f8,25 

stipulation, k4,4(1) 

— , Blessings on the Prophet in 

Poverty. Seealso Poor, the 

(Allah bless him and give 

fear of. enormity of, w52,1(11) 

him peace). f8.42, f8.45 

patience with, h9.4, w59.l 

— , closing supplication of, f8.46 

Power, seizure of 

—, Fatiha in. f>U5. f8.17-18.18.25. 

at regional level by subsequently 

fl 1.5, f 12 , 17 . &3.3. wl.16 

recognized leader. o25_ JO 

—, Koran recital in, f8,20-25, s3.3 

by a new caliph, o25.4(3) 

—, Opening Supplication for (Istiftah), 

Power of attorney. See Commissioning 

f8.13^15 

another 

— , Qunut at dawn prayer, f8.53. 

Praise, love of others’, enormity of, 

fll.7(end).fl2.13. f!2.23. 

w52,1(19, 35) 

— , Sal am s, closing prayer with, 

Praise of others in poetry. See 

f8,47-49 

Panegyrics 

—, Tu'awwudh in. f8.16 

Prayer (salat) . See also book f 

— , Testification of Faith (Tashabhud) 

Contents, p. 101 

in, f8.42-46, f 11.5, fl 1.7 

barrier in front of person performing. 

excuses for delaying, fl .5 

f7.K2,p75.27 

eyes, position of while praying. 

in battle etc. (see Peril, prayer of) 

f8 . 12 , f9 . 10(3] , w52.1 (90) 

the call to {see Call to prayer) 

finger, raising of in the Testification 

clearing one's throat during, f9.1 

of Faith (Tashahhud), f8.44 

clothing, gathering in with one’s 

forgetfulness prostration after {see 

hand during, offensive ness of. 

Forgetfulness prostration) 

19.10(5) 

greeting those praying with Salams, 

of one’s nakedness for {see 

offensive ness of, r33.1(1) 

Clothing one’s nakedness) 

group (see Group prayer) 

— . recommended for men in. f5.7 

hands, position of while praying. 

— . recommended for women in. f5,6 

f8T2 

conditions of, f9.13 

— , putting on hips during. w52.1 (92) 

dhikr, does not invalidate during, 

how to perform. f8 

f9.3 

ignorance of some things prohibited 

•••, postprayer, f8.5U 

in excuses them, 19.1 (end) 

elements of: physical, f8, f9.14-15 

imam of (see Imam of group piayer) 

(iee also names of individual 

integrals of, f9.14 

elements) 

omission of, f 11.2, w52,1 (79) 

— , bowing in, fK.29-30. f9.10(7) 

— , performing extra, fl 1.3 

— , prostration in, f8.33-39 

intention for. C8.3-5 

—, repose in positions of, defined. 

— , obsessive misgivings about. s3.3, 

f8 29 

w25 
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interrupting after having begun, i2.6 
joining a group at prayer after having 
begun alone. fl2,9 
joining two prayers, because of rain, 
fl5.14-17 

—, became of travel, f 15.9-13 
—. for other reasons, fl 5.18 
latecomer to group (see Late comer 
to group prayer) 
mam sunnas of, 19 15 
making up missed (see Makeup 
prayers) 

at Meccan Sacred Precinct (Haram). 

never offensive, fl 3.4 
merit of, f 10.1, p(). 1, pit). 1 (2), 
t3.1, u2.1-2, wl8.4(l), w33,2 
motion during, extraneous, f9.6-8 
fll.6 

nonperformance of. deliberate, fl.4, 
p4, wl8, w52.1(76) 
obligatoriness of, f 1.1-2. o8.7(l4) 

—, not eliminated by illness, fl4.5 
obligation of the caliph to 
maintain, 025.3(a) 
obsessive doubts (was was a) about 
while performing, $3 3 
passing in front of person praying, 
f7.3-4.p75.27.w52.1(84) 
performing, while lying down, f 14,4-5 
—, while seated. 114.1-2 
—, in a vehicle (jcc Vehicles) 
places where offensive, f4.14 
presence of mind during, r22.1(entl), 
u4.2, w26 

purity for, ritual (see Ablution 

(wudu); Bath, purificatory (ghusl); 
Purity of body, clothes, 
and place of prayer) 
rak'a, criterion for having completed. 
f8.39 

—. second, difference of from first, 
f8.4l 

—, uncertainty as to number performed, 
fll.9 

recommended measures before, f8,2 
shortening for travel, flS.8 
of a sick person, f 14 
speech during, extraneous, f9.], f 11 .6 
swallowing something during, f9.5 
things which invalidate, f9.1-8 
things obligatory in. (9.13-14 
things offensive during, t’9.9-11 
time of. beginning before the correct. 
f8.6 


—, excuses for delaying past proper, 
fl,5 

—. for the five prescribed, f2.1 
—. at northerly latitudes lacking 
the true times. wl9.2 
toothstick (siwak) recommended 
before, e3.2 

while travelling (set Travelling) 
turning one’s chest during, w52,1(91) 
vows to perform, j 18,8 • 
yawning offensive in. f9.10{ 6) 

Prayer, drought. See Drought prayer 
Prayer, eclipse. See Eclipse prayer 
Prayer, 'Eid. See ‘Eid prayer 
Prayer, Friday, See Friday prayer 
Prayer, nonobligatory. See Nonobligatory 
prayer 

Prayer beads. See Rosaries 
Prayer niche. See Niche, prayer 
Prayers I. du‘a). See Supplications 
Prayers, sunna. See Sunna prayers 
Precaution, the way of greater, in religion, 
c6.3, c6.5 

Predestination. See Destiny 
Preemption (shufa). k21.wl4.1(7) 
Pregnancy 

as an excuse from fasting Ramadan, il .8 
first, puberty established by. k 13.8 
fornicatresses not punished during. 
012.5-6 

inability to prostrate in prayer 
because of, f8.34 

no retaliation against mother during, 

o3.6 

Prescribed legal penalty (hadd), 
for accusing another of adultery or 
sodomy without proof, o 13.1-9 
averting through intercession, enormity 
of. p75.12. w 52.1(334) 
cases of multiple offences before, 

016.4 

compromising, enormity of, w52.1(337) 
crimes that entail, enormity of. pO.O 
for drinking, oJ 6.1-6 
for fornication or sodomy, o 12.1-6 
for highway robbery, o 15.1-3 
keeping crimes that entail secret, 
r36.2 

lying to avert, permissibility of, 
r8.2 

lying to bring about, enormity of, 
w52,1(419) 

punishment for crimes without 
prescribed penalties, 017.1 
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Prescribed legal penalty {continued) 
as purification from the offence, p32.2 
for theft, o 14.1-0 
Presents. See Gift giving 
Prestige, avidness for. a3,l T s3.9 
as an affliction of Islamic scholars, 
s2.2 

Preventive (raani*), defined, cl .3(cnd) 
Price 

contrasted with value, k5.4(N:) 
legal conditions for something paid as. 
k 2.1 —6 

Pride. See also Contempt for others; 
Humility 

building higher than needed because 
of, w52.1(208) 
in clothing, p52, w52.1(109) 
effects of, t3,l7 

enormity of, pi5. p48, r4.2, r34, 
w52.1 (4,8,46,109,110,376,385) 
as an affliction of Islamic scholars, 

sP -j 

in would-be Sufis, s4.2 
Principal and agent. See Commissioning 
another 

Principles, compromising religious, See 
Compromising one’s principles 
Prison,prayer in when unable to 
purify person etc. from 
filth (najasa), f4.9 
Prisoners, cases of reviewed by new 
judges, o2244 

Prison sentences, as lawful punishment, 
ol 7.1 

Prisoners of war. See Captives in jihad 
Privacy, invasion of. See also Other people; 
Secrets 

by listening to people's private 
conversations, p38, r6.4, w52.1(367) 
by peeping into others' houses, p75.22. 
w52.1(366) 

by searching out the faults of others, 
r24,w52.1(335) 

by revealing confidential information, 
r3.1, r36 

unlawfulness of whispering to another 
in the presence of a third. r6 
Private parts. See Genitals 
Private property. See Property, private 
Prizes, k29.0-5 

Profit-sharing venture (qirad), financing. 
See Financing a profit-sharing 
venture 

Promises, enormity of breaking, p24.2(2). 


p75.!5 

Proof, oaths as, in court, k8.2^4 

Propagation of Islam, See Da'wa 

Properties, natural, causal effect of. 

See Causality 

Property, private, inviolability of, 
j!6.7(cnd), p20.4 

Property, wrongfully acquired. See 
Wrongfully gotten property 

Property-line markers, surreptitiously 
changing, enormity of, p55, 
w52.1(209) 

PROPHET. THE (ALI.AH BLESS HIM 
AND GIVE HIM PEACE}, *245 
ascription of disobedience to as 
unbelief, w 18.9(7) 

birth of, commemorating (see Mawlid) 
blessings on, neglecting to say w ? hen 
mentioned, enormity of, w52.1 (GO) 
—. (see also Blessings on the 
Prophet) 

denying his being the last prophet; 

as unbelief, w47.1 4 

descendants of (see Ahl al-Hay;) 
intentionally lying about, enormity 
of, p9, w52.1(49) 
love of, obligatoriness of. p75.2 
nonconformance with, enormity of, 
p75.3 

offensive acts done by, to 
distinguish them from the 
unlawful. f8.44(end) 
reviling, as unbelief, o8.7(4) 
superiority of, to all other 
prophets. x24S 

visitmg the tomb of, g5.9, jl3,1-5 

Prophetic Companions (Sahaba). See 
Companions 

Prophets {peace be upon them), the, 
u3,5 

denial of as unbelief, oK.7{ ]5) 
false (see False prophets) 
divine protection from error (‘isma) 
of. Introduction p. xxii 
—* denial of as unbelief, w 18.9(7) 

—, in inspirations (wahy). w60,2 
godfearingness (taqwa) of, si .2, s4.3 
intercession of on Judgement Dav, 
v2.8 

knowledge of the unseen by. 

w3.1(end) t w60 
the last of the, w4.2 
the miracles (mu*jizat) of, w30,2 
names of, sunna of giving, |15.3 
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Proposing Marriage 


as not of this world. w5.1 
rank of compared to the friends of 
Allah (aw1iya’)>s4.8 T w60.2 
scholars as the heirs of, a2.2<5) 
as the spiritual physicians of 
mankind, w3 

Sufism as following the way of, w9.5 
visiting the tomhs of, g5.9, jL3.1—5* w2l 
unity of the message of. t3.l5. 
x245,x348 

Proposing marriage. See Engagement for 
marriage 
Prostitutes 

marriage to, pl2,!(n:) 
sexual intercourse with, enormity 
of, w52.1(346) 

Prostration 

to other than Allah, as unbelief, 
o8.7(l) 

in prayer, £8.33-36 
—. sitting up between. £8.36-38 
unlawfulness of without a valid reason, 
f 11.20 

Prostration of forgetfulness. See 
Forgetfulness prostration 
Prostration of Koran recital. e8.1, 
fll. 13-18, £11.22 
Prostration of thanks, e8.1, fll. 19 
Protection, guarantee of. from Muslim to 
non-Muslim. See Safe-conduct 
Protective words. See Amulets 
Prying into others' affairs. See 

Other people; Privacy, invasion of 
Psalms, as the word of Allah, 
u3.4,vl.8 

Psi phenomena. See Miracles 
Psychics. See also Astrology; Fortune¬ 
telling; Unseen (al-ghayb), the 
belief in, enormity of, p41, 
w52.1(307-16) 

Puberty 

criteria for, k!3.8 
legal responsibility established by, 
c8.1 

Pubic hair. See Hair, body 
Pubs. See Alcohol: Bars 
Punishment. See Death penalty; 
Disciplinary action; Prescribed 
legal penalty (hadd); Retaliation 
(qisas); and names of 
particular offenses 

Punishment in the hereafter. See also 
Hell 

kinds of {see Judgement Day I 


subjects of threats of as enormities, 
pO.O 

Purification (tahara), e1.1-el4.15. See also 
hook e Contents p. 49 
defined, cl,2 

from filth (najasa) {.see Filth, 
how to wash away) 
water used in (see Water used 
in purification) 

Purity 

all things considered as having 
until existence of filth is 
made certain of. f4.8(N:) 
of heart (see Heart, the) 
ritual (see Ablution (wudu); Bath, 
purificatory (ghusl); and 
following entry) 

Purity of body, clothes, and place 
of prayer, f4.1-15 

amount ol filth excusable on person 
praying. f4.3-4 

filth considered nonexistent until 
presence is verified, f4,8 
how to wash away filth to purify, 
el4.l0 12. el4.14 
inexcusable amounts of filth found 
after prayer. f4.7 
losing track of filth on a garment 
etc., f4.1G, f4.12 

meaning of filth that negates, el4 
neglecting, enormity of, fl7.5, p3l 
purifying ground, floor, or carpet 
of filth. el4.12 

when unable to purify person 

etc., 14.9 

wearing clothes affected by filth 
when not praying, fl7.5 
Purse snatching, o!4.6 
Pus 

amount excusable on person praying. 
f4.4 

as filth (najasa), el4.1(4) 

Qada’ al-salat See Makeup prayers 
al-Qada wa ul-qadr. .See Destiny 
Qadhf. See Accusing another of 
adultery or sodomy 
Qadi. See Judges, Islamic 
Qadianis, ol 1.2(A:) 

OADl iyad, x296 

aL-qaloamf ma 1 al’avnayn, x225 
AL-OALYIjat. x297 
A1.-OANNAD. X298 
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QARADAWL YUSUF, x38l 
QARl.ALr.x85 
qarun<koraH), x 222 
Qasm. See Oaths 
qatada, k299 

Qibla. See Direction of prayer 
Qirad. See Financing a profit- 
sharing venture 
Qiran (style of hajj), j 1.16.] 7 
obligation to slaughter or fast 
for, jl 2 . 6 (l) 

See Retaliation 
Qiyas. See Analogy 
Quality of merchandise, expected, as 
criterion for defectiveness, k5.0(2) 
Quarrelling. See Arguing 
OUDLJRI. AHMAD. *77 
QuUatayn. defined, el. 11, wl5J-2 
Qunut 

at dawn prayer, f8.53 
—, omitting, fl 1,7(end) 

—\ performed by follower when 
omitted by imam, f 12,23 
—, repeated in latecomer’s own second 
rak*a,fl2.13 

in wi(r of Ramadan, fI0.5 
al-Qur'an. See Koran, the 
QURTUBl, MUHAMMAD IBN AHMAD. x301 
qushayri, abuluasim, x53 
Quib , the, t2.5 


Rabbit, meat of, jl6-2 
RABl\ MAHMUD IBN, x226 
Races, riding, k29ri-2 
RAH l, x303 

RAH AWAYH, ISH AO tBN, X 193 
AL-RAHAWI MALIK. X 231 
Rahn. See Collateral 
Rain 

as an excuse from group prayer, 
f12.5(1) 

joining two prayers because of, 
f 15.14—17 

prayer for (.see Drought prayer) 
supplication against too much. f2L7 
uncovering part of body tor the year’s 
first rainfall to strike, f21,5 
zakat on crops watered by, h3.5 
Raj'a. See Taking back a divorced wife 
Rajah 

fasting during, i 2 . 1 ( 6 ) 
indemnity for a killing in, o4.6(3) 
spurious prayers some perform in, 


flu. 15 
Rak*a 

criterion for having completed in 
prayer, f8.39 
defined, f 8.1 
Ramadan 

fasting during (,see Fasting Ramadan) 
giving charity during, merit of, h9.1 
prayer on the nights of {see Taramh ) 
recommended measures during, i 1,26 
recommended ness of ‘umra during, 
jll, 6 (l) 

Ramy ul-jimar. See Mina, stoning 
and encampment at 
Ranks, spiritual. See Spiritual stations 
Rape 

killing those committing, permissibility 
of, o7.3 

payment due to victim in cases 
of, m 8.10 
Rawda. the, j 13.2 
RAY HAN, ‘ADII. YUSUF, x 71 
AL-RAZI, FAKHR AI^DW, xl 22(a) 

Reason, human 

as a condition of legal responsibility, 
c8.1, c8.3 

legally established by puberty, c 8,1 
and Sacred Law. al.1-5, w3 
Reason, legal (sabab), defined, cl.3 
Rebellion against the caliph, 06 .1-4 
enormity of. p49. w52.1(317) 
situations justifying, o25,3(a) 
Rebelliousness in wife 
defined. ml(M 2 
enormity of, p42, w52.1 (273) 

Rebels* not a pejorative term, o 6 .3 
Reckoning, final. See Judgement Day 
Recommended (mandub), the 
defined, c 2.2 
types of, c4.1-3 

Recreational trips, do not permit travel 
dispensations, fl5.3(A:) 

Recycled water, use of in purification, 
el .16 

Reform, Islamic. See ‘‘Fundamentalism’’ 
Relations with others. See Other people 
Relations between the sexes, m2,3-11. 

See also Men, Women 
Relatives 

giving gifts to, k31.1 
improving relations with during 
Ramadan, iecommendednessof, 
il.26(2) 

merit of giving charity to, h9.2 
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Release from Marriage (Khul‘) for Payment 


recommended to be given zakat, h8.22 
required to pay indemnity {see Aqila) 
severing ties with, enormity of. 

p43, w52.1(277) 
unmarrigeable (mahrarn) (jw 
U nmarn age able kin) 
withholding charity from when in need, 
enormity of, w52.1(134) 

Release from marriage (khul‘) for payment 
from w ? ife. n5.0-6 
postmarital waiting period (*idda) 
after, n9.10 

Reliance of the Traveller, the. See 
' Utndat aTsalik 

Relief work, obligatoriness of, c3.3 
Religion, excessiveness in. See 
Excessiveness in religion 
Religions 

comparative [see Comparative religions) 
Islam’s view of other, o8.7(20), o9.8-9, 
ol 1.1-2, v2 A , w r 4. x245, x348 (see also 
Christianity; Jew's; Non-Muslims) 
praying for the guidance of followers 
of other. p75.1 
universal validity of all (see 
Comparative religions) 

Religious sincerity, as a condition to 
lift suspension from dealing, 
k 13.5(b) 

Remarrying 

after divorce {see Waiting period 
(‘idda)) 

after divorce solely to return to 
first spouse, enormity of, 
p29,w52.1(253-55) 
divorced wife after threefold divorce, 
conditions of, n?,7 
Remembrance of Allah. See Dhikr 
Renegades from Islam. See Apostates 
Rennet, of uslaughtered dead animals as 
pure (tahir), el4.1(14) 

Renting (ijara), k25,0~15 
Repentance. See also Forgiveness 
conditions for the validity of, p77 
effect of continually renewing, t2.5 
enormity of neglecting, w52.1(440) 
entails restoring others* rights and 
property, p21.3, p77 3, w53.1 
for having missed prescribed prayers, 
wl8.9(l, 8) 

legal penalties not mitigated by, ol6.5 
as obligatory from every sin. 
c2.5(end) 

in preparation of death, gi.l, gl.4 


as a reason for acceptance of prayers, 
E1.2 

regaining legal uprightness (adala) 
through, o24.3( 1) 
seeking others’ help in, r35.2 
for wrongfully taken property, p2l.3 
Repose (turns’nina). in positions of prayer. 

defined, 18.29 
Reputation 

inviolability of others’, p20.4, 
w52.1(335) (see also Calumny; 
Slander; Talebearing) 
love of, as an affliction of Islamic 
scholars, a3, s2.2 

poetry that attacks a Muslim’s, enormity 
of, w52.1(437) 

Respect 

to those with authority over one, r32.2 
for others (see Faith; Other people) 
Respectability, legal (muru'a), 024.2(f) 
Responsibility, legal (taklif), 
conditions for the validity of, c7. l-c8.3 
effect of hardship upon, c7.2, 
r32.1 (end) 

effect of knowledge or ignorance of 
the law upon. c7. C fi) l(end), 
ol2.4. ol6.2(f)» p70.2, u2.4, w47.1 
knowledge of the prophets’ messages 
as a precondition for, al .5 
which acts are the subject of, c7 
which people possess, c8 
why humans have, if Allah is the 
Creator of all actions, u3.8 
Restoring wrongfully taken property. See 
Wrongfully taken property 
Resurrection of the dead 

bodily, figurative interpretation of 
as unbelief, w55.3 
day of (see Judgement Day) 
obligation of belief in, u3.6, v2.6, 

W55.3 

Retaliation(qisas), ol,l-o3.13 
on the Day of Judgement, w53,l 
description of bodily, 03.1-13 
lying to circumvent, permissibility 
of, r8.2 

role of jntentionality in. o2,J-4 
waiving one’s right to take, o3.8 
Retardation, mental. See Mental 
retardation 

Return of defective merchandise. See 
Defective merchandise 
Return of wrongfully gotten property. 

See Wrongfully gotten property 
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Revenues, non-Mamie. See Taxes, 
non-Islamic 

Reverence, to other than Allah, 
o8.7(l L w2l, w31 

Reviling others. p20.4. p50. w52.1(287-88) 
as contrary to faith (iman), r26.l(l) 
as a means for commanding the right 
and forbidding the wrong, q5.5 
Riba. See Insurious gain 
Rich. the. See Wealthy, the 
Rida'. See Breast-feeding, 

unmarriageability because of 
Ridda. See Apostasy 
Ridicule. See also Contempt for others; 
Reviling others 

unlawfulness of, r 18. w52.1(244) 

Riding 

competitions involving, k29.1- 2 
performing the prayer while (.see 
Vehicles) 
rid wan, x3()5 

Kit-A'A 1BN HAFT. X?07 
rjfa'I, Yusuf x382(a) 

Right hand. See Hand, right 
Righteous, the. See also Friends of 
Allah (awliya') 

calling upon when physically absent, 
w40.7 

giving charity to, merit of, h9.2 
the godfearingness (taqwa) of. si. 2 
hating, enormity of, w 52.1(55) 
hypocritically dressing like, t3.7, 
w52.1(336} 

veneration of, as shirk, o8.7(l), 
w2l, w3t 

visiting the graves of, g5.9, 
j 13.1-5, w2I 

Rightly Guided Caliphs, the, w56.3 
Rights, human, acquired at birth, c8.2 
Rjthls of others. See Other people, 
rights of 

Rigorously authenticated hadiths. See 
Sahih hadiths 
Rings 

covering with one's hand for 
entering the lavatory, e9.1(3) 
men wearing, sunna of, 117.6, f 17.8 
Ritl, metric equivalent of, w 15.1 
Ritual impurity. See Major ritual 
impurity (janaba); Minor ritual 
impurity (hadath); 

Riya\ See Showing off in good works 
Robbery, highway. See Highway robbery 
Rosaries (subha), f9.8, w27 


Rows of those praying, t7.4.18.2 
Rubies. See Jewels 
Rudeness^ p75.8, r27. See also Other 
people 

Rugs. .Sec Carpets 
Ruh. See Spirit 
RUKANA, x309 

Rukhsa. See Dispensation, legal 
Rukn. See Integrals, legal 
Ruku . See Bowing 

Rulers. See Authority; Caliph; Leaders; 
Oppressors 

Rulings, legal, nature of. See 
Legal Rulings 

Ruqya. See Medicine, using Koranic 
verses and healing words as 
RIJYANT, ABD AL-WAHID. x310 


Sa\ metric equivalent of, w!5.1 
Sabah. See Reason, legal 
Sabians, oil -1 
Sabil Allah, fi. See Jihad 
Sacred Law' 

adaptability of to new times and 
places. w29,4(end) 
application of by Islamic state, 
025.9(5.) 

caliphal recognition of a regional 
usurper who upholds, o25.lO 
caliph who alters is removed, o25.3(a) 
as the criterion of good and 
bad,al.4 

divine source of. at 1 
evidence for rulings of {see 

Hadith; Interpretation of Koran 
and hadith; Koran) 
the five rulings of, defined, c2.1-5 
four Sunni schools as only reliable 
source for. b7.6 
human reason and, al. 1-5. w3 
inabrogability of, w4.5 
lying about, as unbelief. p9.1 
nature of rulings of (sec Legal 
rulings, definition and nature of) 
necessity as an excuse from the 
rulings of. r32.1(end) 
sarcasm about, as unbelief, o8.7(19) 
schools of {see .Schools of Sacred Law) 
situational variance in applying. c2.6 
study of, communal obligatoriness 
of. a5.1 

Sufism and, $4.3-10, t3. Ill, w9,3-5, 
w9.8-ll 
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Sacred Months 


a tenth of to be sufficient in the 
Last Days, w4.7 

Sacred Months. See Months, sacred 
Sacred Precinct of Mecca. See Meccan 
Sacred Precinct (Haram) 

Sacrifices 

animats slaughtered as, specifications 
for, j 14.2 

—, on hajj (see Hady) 
after a birth (see ' Aqiqa) 
on Eid al-Adha (see "Eid al-Adha, 
sacrifices on) 

how to slaughter (see Slaughtering) 

SA D IBN ABI WAOOAS, x31 1 
Sadness at a death. See Dead, the, 
crying for; Dead, the, grief for 
Safa and Marwa 
described, j 1.1 
going between (sa‘y), j6.1-6 
—, after “Arafa, j9.ll 
Safe-conduct 

harming someone under protection of, 
enormity of. w52.1 (362-65» 381) 
personal guarantee of, from a Muslim 
to a non-Muslim, o9,ll 
Safekeeping articles. See Deposits for 
safekeeping 

Safih. See Foolhardy, the 
SAFIYYA, x312 
safwanjbn umayya. x313 
Saghira . See Minor sins 
Sahaba . Set Companions 
Sahih hadiths, o22.1(d(II(2))), w48.3 
Saints. See Friends of Allah (awliya 1 ) 
ui-Saiaf. See Early Muslims 
Salafiyya. See “Fundamentalism” 

Safam. See Buying in advance 

SALAMA JBK AL-AKWA , x3l5 
Salams 

closing the prayer with, f8.47-49 
greetings of, effects of, p75.2R 
—. from imam ol Friday prayer when 
entering the mosque, sunna of, 
M8.ll(2) 

—, to a member of the opposite sex, 
r32,6, r33.l(8) 

—, to non-Muslims, ol 1.5(3), r33.2 
—, responding to, r33.2, w52.1(375) 
—, times when offensive. r32.1, r33 
as-Salamu ‘ alaykum. See Salams 
al-Salat. See Prayer (salat), the 
Salat ai-'asr. See Midafternoon prayer 
Salat aifajr. See Dawn prayer 
Salat al’haja. See Need, prayer of 


Salat al-'isha. See Nightfall prayer 
Salat at-jama*a. See Group prayer; 
Follower at group prayer; Imam 
of group prayer; Latecomer 
to group prayer 

Salat al-maghrtbs See Sunset prayer 
Salat al-witr. See Witr prayer 
Salat ai-zuhr. See Noon prayer 
Sales, kl.O-k2.6. See also Merchandise, 
commissioning an agent to 
conduct, k 17.2(1) 
disputes over the terms of. k8,1-5 
looking at opposite sex when effecting. 

permissibility of, m2.11 
option to cancel, kl .3-4 
return of defective merchandise (see 
Defective merchandise) 
stipulations in (.vee Stipulations, sales 
with) 

things transacted in, k2,1-6 (see also 
Merchandise) 
types of unlawful, k4,Q-l2 
undercutting another's, k4.7 
valid combined with invalid, k4.11 
Sales tax. See Taxes, non-Islamic 
SALIH. x3!6 

Saliva, as pure (tahir), e!4,3 
SALMAN, NUH ‘ALL x290 
SALMAN THE PERSIAN, x3l8 
Samanans.ol 1,1 
samarqandt abullayth. x50 
Sand, purification with. See Dry ablution 
(tayammum) 

SANUSI, MUHAMMAD ALl, x25 I 
SAOOAF. HASAN. xl39 
SARARHSI, MUHAMMAD, \319 
Sarcasm. rl8. See also Contempt for 
others; Other people, 
laughing at 

towards a Muslim, enormity of. 

w52.1(26. 244) 
about religion, as unbelief, 
o8.7(l, 6, 8, 9, 10,19) 

Sariya, x320 

satan, x321 . See also Devil, the 
Saturday, fasting on, i2.5 
.Savings, zakat on. See Money 
5’a'y. See Safa and Marwa 
Sayytd . See Master 
Sayyidina* adding before the names 
Muhammad and Ibrahim in 
the prayer, f8.45 

Scale, the. of good and bad deeds, 
u3.6, v2.3, w6.1 
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Scandals, spreading, enormity of, p50.1(4) 

recording research of. recommendedness 

Scaring. See Frightening others 

of, w29.3(3) 

Scholarly consensus (ijma‘) r See Consensus, 

results of ijtthad by, versus the 

scholarly 

real truth, o26..l, b6,!-2 

Scholarly differences. See Schools of Sacred 

Science 

Law, differences among 

attainment of as communally obligatory, 

Scholars, Islamic 

a5.2 

acceptance of a hadith by, as a 

evidence from used to correct legal 

measure of its authenticity, w48.3 

opinions from previous ages. 

arrogance in, enormity of, pi5.3 

w41.3(A:) 

competition among for unworthy 

materialism in, unlawfulness of, 

motives, a3.3(2) 

a7.2(5), wll 

delusions of, s2.l-8 

Scourging, penalty of 

disrespect towards, unlawfulness of. 

for adultery, ol2,2, ol2,5 

r32.2, w52.1(47) 

for drinking, ol6.3 

existence of, as a communal obligation. 

for making unproven accusations of 

b2.2 

adultery, o!3.3 

exposing the weakness of others’ 

Scriptures, non-Islamic, ol 1.2. See 

scholarship, r2.8 

also Bible; Evangel; Torah 

failure to apply own knowledge. 

assisting in prim mg. unlawfulness 

enormity of, a3.3(3) 

of, k30,6(6) 

ijrihad of, as legally binding on 

obligation of belief in defined. 

nonscholars, b5.1, w!2.2 

u3.4 

intercession of on Judgement Day, 

Sculpture, w5fl,5. See also Pictures 

v2.8 

Sea, burial at. See Burying the 

merit of, a2 

dead, at sea 

neglect of, as an enormity, w52. 1(47) 

Seafood, j 16.4 

Sufis who were, w9.4 

Sea life. See Amphibians; Aquatic animals; 

unworthy intentions in, a3.3-4 

Fish; Seafood 

visiting graves of, g5.7~9, w21 

Seasickness, prayer seated because of, f 14,1 

Scholarship, validity of following qualified. 

Seawater, use of in purification, validity 

See Following qualified scholarship 

of. el.5 

Schools 

Secretary, court, o22.4 

Islamic, as beneficiaries of an endowment 

Secret knowledge. w9.10(end) 1 13.10 

(waqf), k30.2(e) 

Secrets. .See also Privacy, invasion of 

—, recommendedness of building, 

lying to keep another's, permissibility 

w29.3{3) 

of, r8.2 

non-Muslim, Muslim children attending. 

revealing another's, unlawfulness of. 

m 13 3 

rB.l, r36 

Schools of Sacred Law. See also Hanbali 

whispering to another in the presence 

school; Hanafi school; Maliki 

of a third, unlawfulness of, r6 

school: Shaft 4 ! school 

Security for debts. Sec Collateral; 

differences among, early, b3.5 

Guarantee of payment 

—, censure of others on questions 

Security for guaranteeing another’s 

involving, unlawfulness of, q3.2 

appearance, k 15.11-12 

—, conditions for following a 

Security requirements, normal, for 

different school, w!4 

safekeeping articles, ol4.3 

—, as dispensations, c6.3-5, wl4 ; x!7 

Seizure. See Wrongfully gotten property 

—, limitedness of, introduction p. vii 

Self-defence. o7 

—, reason for, b6.1-2. 

Self, lower (nafs). Set also names 

division of labor within, introduction 

of individual blameworthy qualities 

p. viii, wl2.1 

anger for the sake of, enormity of. 

the four Sunni, obligatoriness of 

w52.1(38) 

following, b7,6, r7,1(31 

subduing. o911. pl5.3, p75 l(end). 
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Selling 


*2.1-2,11.5 
Selling See Sales 

Sermon of Friday prayer. See Friday 
prayer, sermon of 
Sermon izers, s2.5 

Services, hinng. See Hiring people's 
services 

Severity in speech, r27 
as a means for commanding the right 
and forbidding the wrong, tp.5 
Sexes, relations between, m2.3-11. See 
also Men; Women 
Sexual fluid (women's). 5ee Sperm/ 
sexual fluid 
Sexual intercourse 

bath (ghusl) obligatory after, el0.1 
conjugal rights of, ni5.1-6 
defined for legal purposes, n7.7 
discussing a spouse’s with another 
person, enormity of, p75.19, 
w52.1(256-57) ' 

expiation for breaking a fast-day of 
Ramadan by, il .20 
expiation for spoiling hajj by, 

j 12.6(111) 

fasts broken by, il .Jfc(9), il 19(2) 
during ihram for hajj or umra, 
j3,13-19, j 12.6(111), w52.1(149) 
illicit {see Fornication) 
during menstruation, enormity of. 

el3,4(2). p75.21, w52.1(75) 
in a mosque, enormity of, w52,1(147) 
with multiple wives, ml0,5-9 
speaking during, offensiveness of. r32.7 
with spouse in presence of a third 
party, enormity of, w52.1(259) 
Sha'han 

fasting during, merit of, i2.1, i2.4 
spurious prayers some perform in, 
f10.15 

SMAFI’I. x324 

Shafi’i school, strongest position in, 
wl2.3 

SHAGHOURl, ABD AL RAHMAN, Xl4 

Shah (shcep/goat), defined, h2.5 
Shahada (legal witnessing). See Testimony 
in court 

Shahada (la ilaha ill Allah). See 
Testification of Faith 
| Shahid. See Martyrs 

Shaking hands with the opposite 
sex, m2.9(A;) 

Shakk. See Doubt 
Shame. See Modesty (haya ) 


Shaqq (grave), g5.2 
SHA RANJ, ABD AL-WAHHAB. xl? 
Sharecropping (mu 2 ara*a), k24 
Sharia. See Sacred Law 
Sharika. See Partnerships 
Sharpshooting, See Marksmanship 
Shart. See Condition, legal 

WIARWAM, ABD AL-UAMII) x0 

Shaving 

beard, unlawfulness or offemiveness 
of. e4.1(2) 

body hair, sunna of, e4.1(3) 

SHAWKANl, MUHAMMAD 'ALI, X.327 
Shawwal 

fasting during, merit of, i2.1(1) 
marriages in. sunna of, m2.1(3) 
SHAYBANI. MUHAMMAD JBN HASAN. x257 
SHi BA THEQUUKN OF x300 
Sheep 

Islamic slaughtering of-j 17.7 
zakat on, h2.2, h2,5—14 
Sheikhs. See also Knowledge, Sacred; 
Students, Teachers 
necessity of studying with, for 
difficult or esoteric 
books, t20,3 

role of m teaching Sacred Law. 

Introduction pp, viii-ix 
seeking advice from concerning sins 
etc.. r35.2 
Sufi, w9.5-9 

—, adherence to Sacred Law by, s4.7 
— T following unworthy, s4.10 
—, spiritual experiences of, w33.2(end) 
Shiites, w 5 6.2-3 

impermissibility of following in rulings 
of Sacred Law, b7.6. r7.1(3) 

Ships, prayer in. See Vehicles 
SH1KA/I, ABU ISHAQ. x42 
SHIRBTNI K.HAHB, MUHAMMAD, x264(a) 
Shirk (ascribing associates to Allah), 
pl,w52.1(l). w52.3(l) 
use of amulets as, wl7.3 
entailed by sorcery, p3,1 
obtaining grace (baraka) through 
the righteous as, w31 
showing off in good works as. p33.2(2) 
supplicating Allah through an 
intermediary' (tawassul) as, w40,7 
worship at graves as. w21, w52.1 (95) 
Shooting 

competitions of {see Marksmanship) 
legal retaliation for wounds caused by 
{see Guns) 
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Shortening prayers 

because of travelling, ft 5.1-8 
distance that permits, f 15.1, w 15 
Short of money (miskin), the 
entitlement of to spoils of 
war,oll).3(4) 

entitlement of to zakat. h8.11-12 
may expiate broken oaths by 
fasting, o2U.4 

Showing off in good works (riya ) 
enormity of, a3. p33, $2.2, s2.6, 
s5.1 * w52,1(2. 46) 
remedying, s3.11. s6, tl .2-5, t J 8 
things imagined to be that 
are not, p33,3 
Shrines 

building of, at graves, f! 7.9, g5.7 
visiting (see Graves, visiting; Graves, 
worship at) 

SHlJ'AYB. X330 
SHU BA. x332 

Shubha {doubtful foods). .See Food 
Shufa. See Preemption 
Sfuihud, See Gnosis 

Shunning one's fellow Muslim . enormity of, 
p75.11, w52.1(269-71) 

Shyness. See Modesty (haya 1 ) 

Sickness. See Illness 
Siddiqs, tl .8, t2,5 
Sidq. See Being true 
Sidr (lote tr ^ leaves), used when 
washing the dead, g2.8(4) 

Sikhs, ol 1.2( A:) 

Si la al-rahm. See Kinship, severing ties of 
Silent. See also Conversation; Speech 
maintaining all day, offensiveness of, 
ii .32, w3H.l 

the merit of, versus speaking, 
rl.l, rl,3 
Silk, f 17.2—4 

men wearing, enormity of, p53, 
*52.1(105) 

unlawful as a male's shroud, g3.2 
^silver 

buying and selling of. k3.1-4 
eating or drinking from vessels 
of, enormity of, e2.1-2, 
p63,w52 1(67) 

loaning to offset inflation. w43 6 
men's use of. fl7.K. f 17.10. 

w52,1(106) 
zakat on. h4,l-4 

Sins. See also Enormities; Forgiveness; 
Judgement Day, Minor sins; 


Repentance; Unbelief (kufr); 
Unlawful, the; and names 
of individual acis 

accepting as destined, mistake of, 
w59 2(end) 

acquiescing to, enormity of. p75.4 
bear mg the guilt of those who 
imitate one in. p58.1(2) 
conversations and stories about, 
unlawfulness of, rl 3.1 
cursing those who commit, r3K 
exulting in, enormity of. w52.1(33) 
helping others to commit. r7, 
w52.1(63, \H9 93) 
lesser (jee Minor sins) 
levels ot severity of, c2,5 
persisting in, enormity of, 
w52.U34 f 64)^52.3(2) 
repentance from. p77 
revealing others’, unlawfulness of, 
r36.2(l-4) 

revealing one s own, offensiveness 
of, r35 

spiritual effect of committing, 
w52,3(end) 

Sincerity (ikhlas), tl.2-5, t3.13 
as conforming to Sacred Law in 
the changing situation, c2.6 
Singing, r4fJ,3 

Singular (gharib) hadiths. defined, 
o22.Hd(ll(2))) 

Sirat (bridge over hell). u3.6, v2.4. 

w6,1 
Sitting 

between prostrations in prayer, 
f8.36-38, fl 1.6 
at the end of prayer. f8.43 
rising from, to show honor 
toothers, w52.1(376) 

Situation, differences in legal rulings 
according to varying. c2 6 
Siwak. See Tooth stick 
Skimping. See Stinting 
Sky 

as the direction (qibla) of making 
supplications (du a), w8.2 
misconception of Allah being in 
the. \v8, xl26 

Slander (ghiba), r2.1-23. r24 1(2), See 
also Talebearing 
by allusion and innuendo, r2.9 
of the dead, unlawfulness of, g2,5 
enormity of. w32,1 (241.335) 
reasons which permit. r2 15-23 


1198 




www.islamicbulletin.com 


Slaughterhouses 


listening to, unlawfulness of, r2.1 M3 T 
w52.1(242} 

by mimicking another’s idiosyncracies. 

unlawfulness of, r2.7 
of others in one's heart, r2.14-15 
in poetry T w52.1{434-37) 
in published works, r2.8 
punishment for in the next world, 
p50.2(4) 

repentance from, p77.3(cnd) 
when true, r2.6(2) 

worse on fast-days than others, i i .27 
Slaughterhouses, as offensive to pray 
in, £4.14 

Slaughtering, See also Sacrifices 
after a birth (see Aqiqa) 
description of Islamic, j 17.3-8 
on ‘Eid al-Adha {see ‘Bid 
alAdha. sacrifices on) 
on bajj, commissioning others to 
perform, j 12,6(cnd) 
for hajj or ‘umra expiations, j 12.6 
in the name of other than Allah, 
enormity of, p54, w52.1(167) 
with needless pain to animal, 
enormity of, w52.1(166) 

Slavery, k32.0, wl3 
cruelty towards slaves, enormity of, 
w52.1(278) 

as preventive of inheriting, L5.3 
selling a freeman into, enormity of, 
w52.1(178) 

zakat given to slaves to purchase 
their freedom, h8.15 
Sleep 

ablution (wudu) nullified by, e7.2 
the dhikr said before, 18.511(8-10) 
on roofs without walls, enormity 
of, w52.1(78) 

Smiling, merit of, r27.2 
Smoking, w4l 
fasts broken by, i 1.18(2) 

Sneezing, what is said for, r32.6 
Snow 

as an excuse from group prayer, f 12.5(1) 
joining two prayers because of, 

H5.14-17 

Soap made from pigs as pure 
(tahir), el4.6(4) 

Social class. See Class distinction, 
social 

Socks, wiping for ablution (wudu), 
invalidity of, e6.4(end(A:)) 

Sodomy 


enormity of, p!7, w52.1(339), 
w52.3(l3) 
penalty for. ol2 

penalty for making unproven accusations 
of, ol3 

proof of, defined, o24.9 
of wife, enormity of, m5.4, p75.20, 
w52.1{258. 341) 

Soil, purification with. See Dry 
ablution (tayammum) 

Soldiers, accepting wages from non- 
Islamic governments, p32.3, w r 49 

SOLOMON {SULAYMAN/. x33V 

Al.-SOM A LJ.SAYYID MUHAMMAD ABDULLAH. 

x322 
Sorcery 
defined, x136 

enormity of. p3, w52.1(302^4), 
w52.3(8) 

learning, unlaw fulness of. a7.2(l) 
miracles performed through, w30,2(6) 
Sorrow at a death. See Dead, the, 
crying for; Dead, the, 
grief for 

Spanking, ol7.4(A:) 

Spear's length above the horizon, 
defined, fl3.2(l) 

Speech. 5ee also Conversation; and 
book r Contents , p. 726 
brevity in, p64.2(6), r13 3 
circumstances in which offensive, 
r32 

enormity of when harm results, 
w52.1(58) 

merit of versus silence, rl. 1, rl J 
modesty in as part of faith 
(iman). p64.2(6) 
proper way of with others. r32.1 
severity in, r27 

Spending, on the unlawful, enormity of, 
w52.1(206} 

Sperm/sexual fluid (male or female's) 
bath (ghusl) obligatory after exit 
of.clO.l 
defined, el0.4 
as pure (tahir), el4.5(5) 
unlawfulness of eating, j 16.6 
Spies. See Spying 
Spirit (ruh) 

connection of with deceased’s grave, 
g5.fi 

exit of from animal being 
slaughtered, j!7.6 
time it enters fetus, g4.2l (1) 
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Spirits (alcoholic beverages). See Alcohol 
Spiritual blessing. See Baraka 
Spiritual intoxication 
of gnostics (‘arifin) at their 
beginning, s4.8 

utterances made under the influence 
of. oS.7(3), w7.3 

Spiritual retreat (i‘tikaf), i3 
not fulfilling a vow to perform, 
enormity of. w52.] (145-46) 

Spiritual stations (maqamat). See also 
Annihilation; Gnosis; Subsistence 
of ihsan, u4.2 
the key to. t2.5 
Spoils of battle, olO 
misappropriation of, enormity of, 
pl9,w52.1(379-80) 
state division of, o25.9(8) 

Sponging a meal. w52.1(262) 

Spoons, permissibility of using, w29.3(5) 
Spurious (mawdu‘) hadiths. p9.3-5 
Spying 

on the Muslims, enormity of. p74, 
w52.1(384) 

—, guarantee of protection invalid 
to those engaged in. o9.1l 
on other people (ice Other 
people; Privacy, invasion of) 
Standing during prayer (salat), f8.27-28, 
fl4.1'W24 

Stars, belief in the causal effect of, 
enormity of, w52,1( 112). See 
also Astrology 

Starvation, relieving. See Hungry, the 
State. See Islamic state; Caliph 
Stations, spiritual (maqamat). See 
Spiritual stations 
Statues of animate beings. w50.5 
Stealing. See Theft 
Stillborn, buryingthe, g4,2l 
Stinginess 

remedying, $5.2, t3.2 
unlawfulness of p75.25 
Stinting when measuring out goods, 
enormity of, p20.2, p65 
Stipulations 

marriage contracts with extraneous. 
m3.2(end) 

sales with invalid extraneous, 
kl. !(d,e). k4.3 
sales with valid, k4.4 
Stipulatory rulings, cl .3 
Stolen property. See Wrongfully 
gotten property 


Stoning to death, penalty of, 
ol2.2, ol2.6 

as purification from fornication. p32.2 
Stoning and encampment at Mina. See 
Mina 

Storytelling 

for entertainment, rl3.2 
in sermons, s2.5 

Straightening up from bowing in 
prayer. fK.31-32 
Streets 

creating a nuisance by building on, 
w52,1(211-12) 

renting out pans of, unlawfulness 
of, w52.1(228) 

Strictness, legal (azima). cb, 1 
using rulings from other legal 
schools as. c6.3-5 
Striking, i'ee Hitting 
Stud animal, not lending for use, 
enormity of, w52.1(186) 

Students. See also Children, education 
of; Knowledge. Sacred; 

Sheikhs; Teachers 
behavior of with teachers, r32.1-2 
discipline of by teachers, o!7.4 
offensiveness of greeting with Salams 
during a lesson, r32.1, r33.1(2) 
of Sacred Knowledge, eligibility of 
forzakat, h8.8(b(2)), 
h8.11-12.w36 

—, warning about corrupt teachers, 
slander permissible in, r2.20<3) 

Subh. See Dawn prayer 
Subha. See Rosaries 
“Subhan Allah' 

exclaimed when something happens 
in prayer, f9.4 

said to prompt a mistaken imam 
in group prayer, f 12.22 
Subjects, non-Muslim (ahl al-dhimma) in 
the Islamic state, oil 
ill treatment of, enormity of. 
w52T{ 382-83) 

SUBKI. IAOJ AL-DIN X34.S 
Subsistence (baqa), spiritual station of, 
s4.8(end),w33.2 

Substitutes, for ordered merchandise. k9 4 
Successor to caliph. o25.4(2) 

Succinctness in speech, ri3.3 
Suckling, See Breast-feeding 
SUUDL ISMA IL. x336 

Sufis. .See also Friends of Allah (awliya ); 
Gnosis; Sufisin; Wah dal al-wujud 
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Sufism 


attributes of, x68 
delusions of would-be, $4 
famous Islamic personalities among, 
w9.4 

problematic utterances by, o8,7(3>, 
r20.3» s4.8, (3.10, w7.3, x265 
wirds (daily dhikr) of, w20 
Sufism, w9. See also Friends of Allah 
(awiiya); Gnosis; Spiritual 
stations; Subsistence (baqa'j 
aim of, u4.2, w9.1, w9,4, w9.7, w33,2 
books of, reading, i20 3, w7.4. x265 
conflict between esoteric and exoteric 
(See Sufism, Sacred Law and) 
fruits of in worship, u4.2, w26 
Junayds definition of. x51 
as a means to sainthood (wilaya), 
w33.2, x7l 

monasticism and, xl56 
need for by students of Sacred 
Law, xJ9 

and orthodox belief, w9.11 % x 14 
(see also Sufis, problematic 
utterances by) 

as personally obligatory, a4.7 
Platonism and, x348 
poetry of (.see Poetry, interpretation 
of Sufi) 

pretenders to, s4,1, $4,4 10 
Sacred l aw and, S4.3-UJ, 13.10, 
w9.3-5, w9.8-l 1 
“Union with God'’ and, w7.3-4, 
w33.2(end) 

unity of being (wahdat al-wujud) 
in, x5 

and the way of greater precaution 
in religion, c6.5 
SUKYAN AI.-THAWRI, x337 
Suhur. See Fasting Ramadan, predawn 
meal for 

Suicide, enormity of, p25, w52.1(2%) 
Suitability, marital, of a man, m4 
Sujud. See Prostration 
Sujud al-sahw. See Forgetfulness 
prostration 

Sujud al-shukr , See Prostration 
of thanks 

Sujud ui-tUawa, See Prostration of 
Koran recital 

SIJJ.AMI. Ann J ABD AL-R AHM AN, x29 
SUL AY K OHATAFANI, x338 
SULAYMAN (SOLOMON), x339 
Sun 

prostrating to as unbelief, o8.7( 1) 


relieving oneself while facing, 
offensiveness of, e9.1(16) 
a spear's length above the horizon, 
defined, f 13.2(1) 

Sunday, fasting on, i2.5 
Sunna, the 

in body care. e4.1 -4 
caliph as defender of, o25.2 
confirmed (see Confirmed sunna) 
contrasted with innovation (bid’a), 
w29.2 

as distinguished from the obligatory 
(see Recommended, the) 
as distinguished from the Koran 
(see Hadith) 

following in everyday manners, c4.3 
inaugurating a good or bad, in 
Islam, p58,l(2) 

the meanings of distinguished. w29.2 
rejecting, enormity of, p37.2(2), 
p75.3.w52.1(51) 

—, as unbelief, e4.1(2), o8,U 
Sunna mu dkkada. See Confirmed sunna 
Sunna prayers, f 1G. 1-4 

besides those performed before and 
after the prescribed prayers. 

(See Nonobligatory prayer) 
as best to perform at home, f8.52 
finishing before joining group prayer, 
f!2.9 

hadith evidence of those before 
the Friday prayer, w28 
intention for, f8,3 

when joining two obligatory prayers, 
fl5.19 

making up missed, f 10.7 
offensiveness of beginning after 
a prescribed prayer has 
begun, fl0.11 

before and after prescribed prayers, 
described, f 10.2 
before sunset prayer, as better 
in mosque, f8.52(6) 
suras recommended for, fS,20(5) 
Sunnas of prayer, main. See Main 
sunnas of prayer 

Sunni community, orthodox. Sere A hi 
al-Sunna wa al-Jama'a 
Sunset prayer (maghrib) 
recommended suras for. f8.20(3) 
sunna prayers performed with, f 10.2 
time for, (2.1(3) 

Supererogatory (nafila) 
defined, c4.2 
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Supererogatory (rtafila) {continued) 
prayers, deficiencies in prescribed 
prayers made up from on 
Judgement Day, wl8.9(8) 

—, performing (see Sunna prayers) 
Superiority, feelings of. See Contempt 
for others' Pride 
Superiors, See Authority 
Supernatural phenomena. See Miracles 
Supersession (naskhj 
of all religions by Islam, o#,7(20), 
v2.1, w4, x245, *265, x348 
Shall i as the founder of the 
science of, x324 

of rulings by others, examples of, 
pi 2.1 (end), w34 
—, inapplicabiitiy of to tenets of 
faith, x233,x245 
—, knowledge of as a condition 
for iitihnd, o22.1(d(I(9-10))) 

- , knowledge of as a condition for 
interpreting the Koran, rl4.2 
Supplications (du‘a) 

as consistent with acceptance of 
fate, w59.2 

effect of on the heart, t2.3, w59.2 
English transliteration of the present 
volume's, wl 

forms of without a precedent in 
the sunna, w29.2(2) 
index for tape-recording the 
present volume’s. \v2 
through an intermediary {see Tawassul) 
position of the hands during, f8.53(0:) 
the sky as the direction (qibla) 
of, wK.2 
Support 

of parents, children, etc. {see 
Family, support of) 
of wife (see Wife, support of) 

—, during postmarital waiting period 
( k idda) (jcc Waiting 
period, postmarital) 

Suppositories, fasts broken by. 
il. 18(4.) 

Suras. See Koran, recital of; Prayer 
(salat), elements of: spoken 
Surety 

for debts {see Guarantee of payment) 
in guaranteeing another’s appearance. 
kl5.11-12 
Surgery 

ablution (wudu) or bath (ghusl) 
after, {see Injuries) 


purity (tahara) of alcohol used 
in, el4.l(7) 

Surrender 

to Allah, c21, t2,2, u2.2, w59 
in jihad to non-Muslims, o9.3 
Survival, eating unslaughtered meat as 
a means of, j!6.7 
Suspension 

of bankrupt debtor from dealings, k!2,2 
of children and the insane from 
dealings, k 13 

of the person who puts up collateral 
from disposing of it, k 11,2 
Suspicion. .See Thinking badly of others 
Sutra, See Barrier 
si;Yini, x341 

Su at-zann. See Thinking badly 
of others 

Swearing oaths. See Oaths 
Swine. See Pigs 
Symbolic interpretation. See 
Interpretation of Koran 
and hadith* figurative 

Ta‘aw)vudh< f8.1,18.16 
tabarani.sulayman x342(a) 

Tabarruk . See Baraka , obtaining 
Tabi'in, b3.5, o22,l(d(Il(4))) 

Tafhs. See Bankruptcy 
Tafsir. See Commentaries 
Tahajjud. See Night vigil prayer 
Tahara . See Ablution (wudu); Bath, 
purificatory (ghusl); Purity 
Tahiyyat abmasjid. See Greeting the 
mosque 

TAHTAWi, AHMAD. X.143 
Tailoring, hiring someone to do, 
k25 6(end) 

Takhir, See Allahu Akbar 
Takeover of caliphate. See Power, 
seizure of 

Takfir. See Unbelief, accusing a Muslim of 
Taking back a divorced wife (raj a), n7 
sexual intercourse with before, enormity 
of, w52.1(283) 

1 ai.. iwah. *355 
Talbiya. See 'T-abbayk 1 ' 

Talebearing (namimu), r2.1, r2.3-4, r3 
enormity of. p45. w52.1(245) 
punished by the torment of the 
grave, p31.2 

Talfiq. See Schools of Sacred 

Law, conditions for following 
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Talha 


a different school 
talha. x344 
Tali on. See Retaliation 
Talking. See Conversation; Speech 
Tallin al-muyyit. See Instructing the dead 
7 amatfu {style of performing hajj), 
jl.l5Jl.l7 

description of obligation to slaughter 
or fast for, j 12.6(1} 
going between Safa and Marwa 
during, jh.l 

Tambourines, permissibility of, r4l}.2 
al-Tan im, entering ihram for umra at, 

jl. 14- 

Tanning. See Leather 
Tape-recording the dhikr and 
supplications of the present 
volume, index for, w2 
Taqiyya. See Head, covering 
Taqlid. See Following qualified scholarship 
Taqwti. See Godfeanngness 
Tarawih prayer, f 10.5 
Tariffs, p22.0(A:) 

Tasbih. See Rosaries; “Subhan Allah’ 7 
Tasmiya, See Basmala 
Tasriya, (fraud in sales of milk 
animals), k5 . 8 , w52.1(197) 

Tattletales. See Informing on others; 
Secrets 

Tattooing, enormity of, p59, w52,l(80 
Taverns. See Bars 
Tawaf.See Circumambulation 
Tawaf al-ifada. See Circumambulation. 
the going-forth 

Tawaf al-qudutn. See Circumambulation, 
the arrival 

Tawaf al-wada\ See Circumambulation , 
the farewell 
Tawakkul, i2.2, \v59 
Tawarruk style of sitting in payer. f8.43 
Tawussul. f21,2, jl3.2, w40 
Tawba. See Forgiveness; Repentance 
Tawhid. See Allah 
TAWH1DI. ABU HAWAN. x39 
Ta’wiL See Interpretation of Koran 
and hadith, figurative 
Tawiz. .See Amulets; Medicine 
Taw rah. See Torah 
Taxes, non-Islamic, p32 
citizens accepting proceeds of as 
wages for labor, w49 
disposing of unlawful wealth by 
paying, h9.2(end) 

enormity of, p20.2, p32, w52,l(131) 


on estates, L4.3(l) 
impermissibility of speaking of as 
a “right,” rl2 

offensiveness of prayer in places 
where gathered. f4.14(6) 
as unlawful innovation (bid a), w29.3(2) 
Tayammum. See Dry ablution 
Ta'zir. See Disciplinary action 
Ta'ziya. See Consoling 
Teachers, See also Children, education 
of; Knowledge, Sacred; Sheikhs. 
Students 

behavior of with students, r32.1-2 
discipline of students by, ol7.4 
discussing others’ mistakes for 
instruction, r23.1 
looking at the opposite sex for 
teaching. m2.11 

offensiveness of greeting with Salams 
during a lesson, r32.1, r331(2) 
slander permissible in warning students 
about corrupt, r2.20(3) 
of Sacred Knowledge, eligibility of 
for zakat, w36 

toothstick (siwak) recommended before 
teaching, e3.2 

using explicit language tor sexual 
terms etc., r26,2 
Teeth 

repairing with gold, f 17.7 
sharpening, enormity of, w52.1(82) 
Television, w50.!0 

Temporary marriage (mut'a). mb. 12(2), 
w52.1(345) 

Temptation (fitna) in dealing with 
the opposite sex. See also 
Men; Women 
defined, m2,3 

in mosques where both sexes 
pray, fl2.4(N;) 

Tenets of faith Caqida). See 

also book u Contents, p. 807; 
book v Contents, p. 816 
about the afterlife, u3.6, v2.2-8, w6.1, 
w6,3-4 

about Allah. u3.2, vl 
about the finality of the 

messengerhood of the Prophet 
(Allah bless him and give 
him peace), w4 

about the Prophet (Allah bless 
him and give him peace), 
v2.1, x245 

about other religions, o8.7(20). 
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Tenets of faith {continued) 
v2.1 , w4 

degree to which figurative 
interpretation enters into, w6 
{seealso Interpretation of 
Koran and hadith, figurative) 
disagreements about, o26.1 
deviations in, as not necessarily 
unbelief, w47,2 

in-depth knowledge of, as a condition 
for accusing another of 
unbelief. w47. l(end) 

—, as a condition for interpreting 
the Koran, rl4 2 

learning that causes doubts about, 
unlawfulness of, a7.2(6) 
as personally obligatory to loam. 
a4.2-3 

relation of Sufism to orthodox, 

w9,l L x!4 

the six pillars of, defined. n3 
not subject lo abrogation or 
supersession, x233 T x245 
Terrorizing others. r28 
Testament (will). See Bequests 
Testament, New, Old. See Bible; Evangel; 

Torah; Scriptures, non-lslamic 
Testification of Faith (S ha had a) 
establishes a person's Islam. u2.1-2 
as a pillar of Islam, pl0.l(3) 
refusing to teach, as untie lief, 
o8.7(12) 

Testification of Faith (Tashahhud) in 
the prayer, f8.42-46 
of follower, when imam omits 
the first, f 12.23 
omitting the first, fl 1.7 
reciting at the wrong point 
in prayer, fll.5 

Testimony, false, enormity of, pi6, 
w52. M416-17), w52.3f5) 

Testimony in court, o24 
looking at the opposite sex 
in, m2.11 

not performing, enormity of, 
w52.1(418) 

Textual interpretation, See interpretation 
of Koran and hadith 
THA LARA IftN HATH). x346 
Thanking others. .See Ingratitudt 
Thanks, prostration of. See 
Prostration of thanks 
ALThfAWKi. SUFYAN, x337 
Theft. See also Wrongfully gotten property 


enormity of. p20.2. p21, w52.1(348). 
w52.3flS) 

multiple offences of before punishment, 
o!6.4 

penalty for, ol4 

property taken in [see Wrongfully 
gotten property) 
repentance from, p21.3, p77.3 
Theodicy. See Evil, the problem of 
Theology. See also Allah; and names 
of individual questions 
Islamic (5ee Ash‘ari school; Tenets 
of faith) 

polemics in (.See Polemics, theological) 
scholastic, avoiding, a4.2 
Think (zanu), defined, k4.9 
Thinking badly of others (su s al-zann), 
unlawfulness of. r2.14. r2ll.2, 
w47.2, w52.1(31) 

Thinking the best of Allah. p67, 
t2.4. t3.12, w52T(39-42) 

Thirst 

excessive, as an excuse from 
fasting Ramadan, il.6 
when lear of permits dry ablution 
(tayammum), el2.8 
when taking others’ water is 
permitted by, el2,6(end) 

This world (dunya) 
as accursed, a2.2(8), w5 
efforts for, compared with efforts 
for the hereafter, xl34 
enormity of learning Sacred Knowledge 
for the sake of, a3. \-b, 
p35, w52.1(43) 

love of by Islamic scholars, a3 
pride in and vying with others 
over, enormity of, w52.1(l6) 
satisfaction and contentment with 
the life of, enormity of, 
p66.1(3). w52.1(36) 
sciences needed in, as communally 
obligatory to attain, a5.2 
those deluded bv, si. 1 
wanting the life of more than 
the next life, enormity 
of, w52.1(29) 

Thoughts, occurrence of passing had, r2,14 
Threat of punishment in the hereafter. 

.See Judgement Day: Punishment 
in the hereafter 
Threatening others 

in commanding the right and 
forbidding the wrong. q5.7 
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Throne (‘Arsh) 


unlawfulness of. r28.1 
Throne {“arsh). the 

Allah’s “establishment* (istiwa') 
upon, a4.3, vl.3, w6.2 
as over the sky, w8.2(end) 

Thunder, dhikr for, f2L6 
Thursday 

extra prayers on the night of. 

offensiveness of, f10.14 
fasting on, i2.1(4) 
visiting graves on, g5.8 
Time, wasting, rl3.3 
Time of prayer, f2.1-5 

beginning the prayer before, f8.6 
consistent day after day mistakes 
in. f2.l2 

deliberately performing the prayer 
before or after its time, 
enormity of. w52.1(77) 
for the five obligatory prayers, f2.1 
how to determine,- f2.5 
minimal definition of performing 
a prayer on time, f2.3 
at northerly latitudes lacking the 
true times. f2.1(end), wl9.2 
optimal, f2.2 

when prayer is forbidden, f!3 
Time stipulations on efficacy of 
sales, invalidity of, k 1.1(e) 
TIRMIDHJ (HADITH IMAM). X347 
TIRMIDHI.A1 -HAKIM, xl30 

Tobacco, w4l 
Toenails, See Nails 
Toilet, using the. See Lavatory, 
going to the 

Toilet paper, use of. e9.4-5 
Tomb of the Prophet (Allah bless 
him and give him peace). 

See Prophet, the (Allah 
bless him and give him 
peace), visiting the tomb of 
Tombs, See Graves 
Tongue, holding one's. See Holding 
one’s tongue 

To oneself [speaking), legal meaning 
of. ft. 10 

Toothstick (siwak), use of. c3,0-4, il .30 
Torah, the 

abrogation of by Evangel, w4.4 
assisting in printing, k30.6(6) 
belief in as the word of 
Allah. u3.4, vl .8 
reciting of, oil ,5(6) 

Torment of the grave. See Graves, 


torment of 

Torture, enormity of, p48.2(3-4) 

Touching a member of the opposite 
sex, m2,9-l0 

Trade. See Merchandise; Sales; and names 
of in di ii dual ira ns actions 
Trade goods, zakat on. h5 
Trade routes, safety of, o 15.1 (A:) 

Trains, prayer in. See Vehicles 
Traits, innate human, legal rulings 
inapplicable to, c7. J 
Transactions. See Sales 
Transcendent unity of all religions. 

See Comparative religions 
Transfer of debts (hawala), kl4 
Transformation, chemical. See Chemical 
transformation 
Translation 

faulty , of Sufi terminology. w7.4, 
x265 

of Koran and hadith, r!4.3, t3.9 
method of in the present volume, 
Introduction pp viii-ix: Arabic 
Introduction p. 1227 ff. 
of testimony in court cases. o23,3 
Transliteration of dhikr and 
supplications of the 
present volume, wl 
Transves ti sm. e no rmit y of, p28,1 (3). 
w52.1(107) 

Travellers. See also Travelling 
excused from Friday prayer by 
group’s impending departure, 

f 12.5(12) 

group prayer a sunna for, fl2,2 
in need of money, entitlement of 
to spoils of war, ol0,3(5) 

—, entitlement of to zakat, h8.18 
Travelling 

alone, enormity of. w52.1(99) 
beginning and end of, defined for 
prayer dispensations, fl5.6-7, 
f 13.11 

conditions for joining two prayers 
because of, fl 5.9-13 
conditions for shortening prayers 
because of, f‘15.1—8 
distance that permits shortening 
or joining prayers, defined, 
f 15.1-4 

as an excuse from fasting 
Ramadan, il .3(2), il.7 
fees and taxes upon, unlawfulness 
of, p22.0(A:) 
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T ra ve lli ng ( co atin ued ) 
giving chanty while, merit of, h9.1 
legitimate reasons for. f!5.3(A:) 
performing prescribed prayers in 
a vehicle while, w'24 
prohibition of after dawn on 
Fridays, f 18,6 

surma prayers before and after, f8.52(3) 
which wife should accompany husband 
while, ml0.6 

bv women, ml0.3, p42.2(4), w52.1(100) 
Treachery 

by betraying trusts, w52,1(237) 
breach of faith as, p34 
in contracts, w52.1(53) 
enormity of, p24.2(3), p34, p75.6, 
w52 .1(2«, 199) 

Treasure troves, zakat on, h6,2 
Treasury of Islamic state. See 
Muslim common fund 
Treaties, o9.1h 

Trees, expiation for destroying in 

Meccan Sacred Precinct, jl2.6(lV) 
Trip. See 'Travelling 
Trivialities, arguing over. See Picking 
apart another’s words 
Troubles, unlawfulness of showing 
satisfaction at another's, r25 
Truces, o9T6 
True dawn See Dawn, true 
True faith. See Faith (iman) 

Trusts (a man a) 

betrayal of, enormity of, p20.2, 
p24.2(2),p34.w52.1(237) 

(src also Treachery) 
legal responsibility for, k 17.14 
Truth,the 

not accepting, enormity of, 
w52,i(27, 30, 32) 

disagreements over through ijtihad. 

b6.1-2.026,1 
severity of, 1 1.9 
telling the, rl 7.1, t3.6 (see 
also Deception; Lying) 

Turban, as recommended in prayer, f5.7 
TUSTARI, SAHL IBN A0l>t Jl J_AH, x314 
TV. See Television 

Two-facednes$ : r!6.1, w52.1(246) (see 
also Talebearing) 

Tyranny. See Injustice 
Tyrants. See Oppressors 


UBADA (BN AL-SAMIT. *349 


UBAYY IBN KltAl AF, x350 
Ugly matters, prohibition of expressing 
in plain words, r26.2 
Ulterior motives, in performing good 
works. See Intention, importance 
of sincere 

UMAR, MUHAMMAD, x264(b) 

UMAR IBN KHATTAB, x35l 
legitimacy of caliphate of (see 
Rightly Guided Caliphs) 

‘ Umdat al-salik 
author’s introduction to, dl 
conclusion of. o26,1 
reason for the.name of, dl .3 
Umma. See Community, Islamic 
UMM KULTHUM. x357 
UMM SALAMA. x358 

4 Umra. See also book j Contents, p. 297 
ability to perform, defined, j 1.5-10 
baring shoulder for (see 
Circumambulation, baring the 
right shoulder during) 
being prevented from completing, 
jJ2.5,j] 2.6(111) 
chanting “Labbayk" 1 for. j3.4 
circumambulating the Kaaba in (see 
C ircuma m bu 1 at i on) 
clothing for, j3,2, j3,6 
committing acts forbidden during (see 
Ihram, expiations for violating 
conditions of; and names 
of individual forbidden ac ts 
listed under Ihram ) 
description of. j 12.1 -2 
entering ihram for at atTan'im, 
j 1.14 

full summary of expiations connected 
with, j 12.6 

going between Safa and Marwa in 
Safa and Marwa) 
ihram for (see Ihram) 
integrals of, |12.2. jl2.4 
obligatoriness of, conditions for, 
j 1.2, jl.6,j L*-9 

omitting an obligatory feature of, 
jl2,4,j!2,6 

priority of obligatory, over any 
other, jlJ 1-12 

sending another in one’s place 
for, jh 10 

sunnas for entering Mecca while 
on, j4 

time of year for entering ihram 
for, jl. 19 
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Unbelief (Kufr) 


unfulfilled, remains obligatory after 
death, jl ,9 

vows connected with, j 18.5 
who must perform, j 1*2-10 
Unbelief (kufr), c2.5(3) 
accusing ‘A'isha of adultery as, 
p18.3 

accusing a Muslim of, danger of, w47 
—, as itself unbelief, o8.7(l l, 13) 
altering the Sacred Law as, o25.3(a) 
am b iguo us sta re me nt s are not eo nside red 
as until checked, w60 l 
annulment of marriage because of 
(jrA* Apostates, annulment 
of marriage of) 

ascription of disobedience to the 
Prophet (Allah bless him and 
give him peace) as, w 18,9(7) 
belief in the acceptability of 
non-Islamic religions as. 

08 . 7 ( 20 ), w4,1(2) 

belief in the independence of causality 
from Allah's will as, 

08 ,7(17), u3.8, wll 
calling upon others besides Allah 
as, w40.7 

consequences of, legal (w Apostates) 
denial of eternality of paradise 
or hell as, w55.3 
denial of a mutawarir hadith 
as, o22. L(d(ll)) 

denying what is necessarily known 
to he of Islam as, ft .3, 
u2.4, w47/l-2 
disputation as, r21.1 
entailed by sorcery, p3/l, xl36 
not everv deviant belief is considered 

t' 

as. w47.2 

expressions of by Sufis (.see Sufis. 

problematic utterances by) 
figurative interpretation of Koranic 
verses about hell or bodily 
resurrection as, w55.3 
hypocrisy (nifaq) as, r 16.1 
imitating non-Muslims as, c4.1(2) 
lying about the lawful and 
unlawful as, p9.1 
lying about the Prophet (Allah 
bless him and give him 
peace) as, p9.1 

missing prescribed prayers as, w 18.1-5 
Muslims not guilty of merely 
through sin or innovations 
(bid's). u2.3,w47.1-2 


passing thoughts of, r2.14 
statements of made under compulsion, 
c6.2 

words that entail, o8.7 
Unborn, the. See Fetus 
Unclean subsiances. See Filth (najasa) 
Unconsciousness (through other than 
sleep) 

bath (ghusl) after recovering from, 
sunna of, cl 1.5(6) 

various contractual agreements annulled 
by, kl7.17, kl8.7, k22,5 
Undercutting another’s deal, k4.7, 
w 52.1(195-96) 

Underhandcdness. See Treachery 
Undertaking. See Dead, the 
Unfaithfulness. See Fornication 
Ungratefulness. See Ingratitude 
Union with God (ittihad), a4.3, vl.3, 
w7.2-4. w33.2(cnd) 
belief in as a pitfall for would- 
be mystics without a genuine 
spiritual wav, w33.2(end) 
contrasted w ith Sufi gnosis, w7.3-4 
contrasted wiih the unity of 
being (wahdat al-wujud). x5 
metaphysical impossibility of, w7.2 
Unity of all religions. See Comparative 
religions 

Unity of being (wahdat al-wujud), x5 
Universal heirs ( l asaba), L10 {see 
also Estate divison) 
order of, LlO.6 

Unlawful (haram), the. See also Sins 
contrasted with the invalid, 
c5.1 2. k4.11 

declaring permissible, as unbelief, 
p9.1 

defined, c2.5 

ignorance of as an excuse for 
committing (.see Ignorance) 
keeping confidential, r36,2(1—4) 
reasons for prohibition of, c5,l—2 
selling another the means to commit, 
k.4.9, w52.1(189-93) 
spending money on, w52,1(206) 
three levels of, c2.5 
widespreadness of among people does 
not make lawful. w5U.9(cnd) 

Unlawful wealth. Set ■ Income, blame wor- 
thy; Wrongfully gotten property 
Unluckiness, belief in as an enormity, 

p62 

Un marriage able kin (mahram), m6.0“5 
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Unmarrigeable kin (continued) 

Vagina. See Genitals; Gynecological 

ablution (wudu) not broken by 

examinations 

touching, e7.3 

Vaginal discharge 

because of breast-feeding (see 

ablution (wudu) for women with chronic, 

Breast-feeding) 

e5.3, el3,6 

enormity of marrying, w52.1(252) 

joining prayers because of chronic, 

indemnity for killing, o4.6(l) 

fl5.18(3) 

women ir a veiling with, obiiga ton ness 

as pure (tahir) before exit, e 14,5(2) 

of, ml0,3 

Validity, legal, contrasted with lawfulness 

Unseen (al-ghayb), the, knowledge of. 

or unlawfulness. cS.1-2, k4,0 

w6U. See also Astrology; 

Value, contrasted with price, k5.4(N:) 

Fortune-telling; Psychics 

Vanity. See Pride 

Unslaughtered dead animals (mayyit). See 

Vegetables, no zakat on crops of, h3,2 

also Meat, unslaughtered 

Vehicles 

as filth (najasa), e 14. If 11) 

performing non obligatory prayers in. 

pans of as pure (tahir), el4.1(14(end)) 

16.2 

Unsubmissiveness in a wife. See 

performing prescribed prayers in, w24 

Rebelliousness in wife 

Veils, face 

Uprightness radala), legal, defined. 

unlawfuLfor w'omen dunng ihram, j3.24 

o24.4 

women wearing, m2,3, m2.7-8. w23 

'UQAYI t ABDULLAH JBNSHAOE0, x26 

Vending machines, k 1.1( N:) 

UQBA IBN AMIR. x359 

Verifying one's words before speaking, rl 1 

‘ Urf See Common acknowledgement 

Vessels and utensils. e2, w29.3(5) 

Urinating. See Lavatory, going to the 

enormity of eating or drinking from 

Urine 

gold or silver, p63, w52.1(67) 

chrome exit of drops of, ablution 

Vice, See Sins 

(wudu) for people with. 

Vinegar from wine, as pure (tahir). el4.6 

e5.3(2), el3.7 

Violence 

—, joining prayers for people with. 

to others, as injustice, p20.4 

115.18(4) 

use of (see Hitting; Killing; 

cleaning oneself of, e9.4-6 

Self-defense) 

—, enormity of not t p31, w52.1(71) 

use of in commanding the right and 

as filth (najasa), e!4.1 

forbidding the wrong, q5.6-9. 

Used water. See Water used in 

q5.8-9 

purification, not reusable 

Virgins, desirability of marrying, ml.4 

Usui. Sec Tenets of faith 

Visa fees, p22.0(A:) 

Usurious gain (riba). k3, kl0.5 

Visiting 

accepting money from those who 

fellow Muslims, f 15.3(A:), fl8,14(A;) 

deal in, w49 

graves (see Graves, visiting) 

dealing in, m enemy lands (dar 

the ill (see Illness, visiting those 

al-harb), w43 

in a state of) 

—, as an enormity, p7. w52.1(179-85). 

the Prophet s tomb (Allah bless 

w52.3(ll) 

him and give him peace), 

in loans. k3. L kl0.5, w43 

j13.1-5 

—, an alternative to, w43,6 

Voluntary prayers. See Nonobligatory 

Usurpation of caliphate. See Power, 

prayers; Sunna prayers 

seizure of 

Vomit, as filth (najasa). e 14.1(4) 

Usury. See Usurious gain 

Vomiting 

Utensils. See Vessels 

ablution (wudu) not nullified 

uthman ibn aft an, x360 

by, e7,5 

legitimacy of caliphate of (see 

fasts broken by, i 1.18( 8) 

Rightly Guided Caliphs) 

Vows, j 18 

’UTHMAN IBN HUNAYtv x365 

expiation for nonperformance of on 

’IJYIJN AL-SUD.‘ABD AL-OHAFFAR x4 

hajj, j!8.5, j 12.6(1) 
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Vulgarity 


to perform the prayer or fast, 
i2.6, j 18.7-8 

to perform spiritual retreat (i'tikaf), 
i3.4 7 

unfulfilled, enormity of, w52. 1(395) 

—-, discharging of, paid for from 
deceased's estate, L3.5 
Vulgarity, r26 

enormity of, p?5.8, w52.1(64, 435) 
as part of hypocrisy (nifaq). p64.2(6) 
worse on fast-days than others, il .27(1 j 

Wadi'a. See Deposits tor safekeeping 
Wady (nonsperm male discharge), 
defined, e 10.5-6 
as filth (najasa), e 14/1 (9) 

Wages 

enormity of delaying, w52.1(225) 
job (see Job wages) 

Wuhdat tii-wujad, x5, x68, x265 
Wahm See Imagine 
Waiting period, postmaritalf idda), ti9 
end of, n9J7-18,w52.1(292) 
after husband's death, n9.lt, n9.19 
marrying during, unlawfulness of. m6.9 
proposing marriage during. 

vi n lawfu I ne ss of, m2 12-14 
after release from marriage for 
payment from wife (khuT). n9,J0 
sexual intercourse with wife during. 

enormity of, w52.1 (283) 
taking back wife during (see 
Taking back a divorced wife) 
woman’s deceit about, enormity of, 
w52.1(292) 

woman’s housing and support during, 
mil JO, n9.13-l5, w52.1(293) 

Wajib* contrasted with fard, c2.1 (A:) 
Wakaia, Wakil. See Commissioning another 
Wali. See Friends of Allah 
Watima. See Wedding feast 
Walking to prayers, recommended ness of, 
f 12.8, fl8J4(2), fl9.4(l) 

Walking with a strutting gait, enormity 
of, w52J(l JO) 

Waqf See Endowment 
Warfare. See Jihad 
Wasiyya. See Bequests 
Waste, bodily. See Excrement; Lavatory, 
going to the; Urine 
Wasting time, r!3.3 
Wusw&um. See Doubts, obsessive 
Water 


when taking others' is permitted by 
thirst, e12.6(cnd) 

withholding one’s surplus from those 
in need, enormity of. p69, 
w52.1(13(1, 229) 

Watering place (hawd) before entering 
paradise, the, v2,5 
Water used in purification, el 
amount of. e5,25< 1-2) 
change in, defined, el .17 
—, from Tilth (najasa), eJ .4 
dipping hands i n, e 1,9 
filth discernible by eyesight in, 
defined, el. 15 
less than 21b liters becomes 
impure through mere contact 
with filth, el.15 
less than 216 1 \ters of used or 
impure water becomes purifying 
if increased to 21 ft liters 
and no change remains, el. 16 
216 liters or more becomes impure 
only by change through 
filth, eE 12 

216 liters or more becomes purifying 
again if change due to filth 
disappears, e 1J 3 

216 liters or more remains purifying 
after use, eEHJ 
natural variations in. eJ .5 
when obligatory to clean oneself 
with, after using the 
lavatory, e9 5 

purifying water distinguished from 
pure or impure water, el.1-4 
purity of, after being used to wash 
away filth (najasa). e!4.14 
not reusable, el.5. el .7(2-3) 
reusable in Maliki school, el .9 
not usable if altered by a pure 
substance, el .7{ 1) 
using earth in place of (see 
Dry ablution) 

Way of greater precaution. See 
Precaution, the way of greater 
Weak (da‘if) liadiths, o22. Hd{11(2))) 
not considered lies, p9.5 
use of as legal evidence, w48 
Wealth, unlawful. See Income, 

blameworthy; Wrongfully gotten 
property 
Wealthy, ihe 

admiring for their wealth, enormity 
of. w52.1(13) 
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Wealthy, the {continued) 
delusions of, s5 

and groom s marital suitability, 
m4,2(end) 

Weapons 

contests involving Marksmanship) 
decoration of men's, fl7.8 
pointing at others, enormity of, 
pb(>, w52.1(301) 

sales of to non-Muslims, k 1.2(f), 
w52.1(191) 

W’eather, severity of as an excuse 
from group prayer, fl2,5 
Wedding feast (walima), m9 
Weddings, See also Marriage, contract of 
playing tambourines at, r40,2 
strewing sweets around at, m9.3 
Weeping for the dead. See Dead, 
the, crying for 

Weights, Islamic, metric equivalents of. 
wl5 

Welfare. See also Zakat. eligibility 
funds for provided by the Muslim, 
common fund, kl2,6 
Well-authenticated hadiths. See Hasan 
hadiths 

Well-known hadiths. See Mashhur hadiths 
Wet dreams 

bath (ghusl) obligatory after, e 10.1 
do not invalidate fasts, il.21(2) 
mark the onset of puberty, kl3.8 
W r heat, zakat on. See Crops 
Whiskey, See Alcohol 
Whispering to another in the presence 
of a third, unlawfulness of, r6 
Wicked, the. See Corrupt people 
Wickedness. See Sins 

Widows, postmarital waiting period (‘idda) 
of after husband’s death, 
n9.1 h n9.16. n9.19. w52.1(294) 

Wife. See ateo Marriage, Women 
amusing one's, rJ3.2 
charging with fornication, nl 1 
desirable characteristics in a prospective, 
ml,4 

disaffecting of from her husband, 
enormity of, p75.7, r37 
discipline of by husband, ol7.4, mlO. 12 
duties of, m5.1, m5.4, m5,b, m 11.9. 
mlO.l, ml0.4, ml0.6, mlO.12, p42, 
r32.2, w45, w52.l(268, 273) 
entitled to reprove husband in 
religious matters, q2,3 
intercourse during menstruation, 


enormity of, p75.21 
kindness due to from husband, ml0.1 
lies between husband and. as sometimes 
permissible, r8.2 

number of wives permissible, m6.lO t 
m7.5 

obedience of to husband defined, 
ml0.12(N:) 

rebelliousness (nushuz) in. mlO.12, 
ml 1.9(1). p42 

respect due to husband by, r32.2, q2.3 
rights of, m5.1-2. m 10.1-3, mlO.5-6, 
m 10.8-9, mil, q2,3 f w52.1(267, 274) 
sodomizing, enormity of, m3.4, p75.20, 
w52.1(258,341) 

support of, mlO. 12, mil,0-15, n9.13— 15, 
w52.1(274) 

talking to others about lovemaking 
with, enormity oi. p75.19. 
w52.1(256-57) 
travel by, ml0.3 

Wigs, wearing, enormity of, p59.1. 
w52.1(8D) 

Wilaya. See Friends of Allah (awliya') 
Wilderness, taking possession of things 
found in a, kl7.2(6) 

Will, last See Bequests 
Will of Allah. See Allah, will of 
Wine, .See Alcohol 

Wiping footgear. See Footgear, wiping 
Wird (daily portion of dhikr or Koran) 
as a means of knowing prayer 
times, £2.5 

the merit of, w20, w29.3(3) 

Wisal (not breaking one s fast at 
night), il .29 
Witchcraft. See Sorcery 
Witnesses, legal, o24 
Win prayer, f 10.3-5 
making up missed, f 10.7 
standing in supplication (qunut) in. 
f 10,5 

time of in relation to taramh, flU.5 
W’omen, See also Marriage; Men; Wife 
accusing of adultery without proof 
{see Accusing another of 
fom ication) 

attending group prayer at mosques, 
fl2.4(N:), ft2.32, H8.14, f2fl,3 
beautification, unlawful ways of, 
p59.w51 

circumcision of, e4.3 
clothing of* f5,3, f5.6, j3.24, m2.3, 
m2.7-8, ml 1.5-7. w23, w52.1(108) 
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Word, Breaking One's 


cutting hair by, c4.4, j9.7 

prayer of (see also Prayer 

defense of, o7,2-3 

(salat), the) 

divorce of ( see Divorce) 

—, clothing recommended for, f5.6 

fasts by, without husband’s permission. 

—, joining two prayers because of 

p42.2(3), w52.1(143) 

chronic vaginal discharge, breast- 

following funeral processions, 

feeding, etc., f 15.18(3) 

w52.1(123) 

—, shortening or joining for travel. 

gold worn by. f 17.11 

f 15.4-5 

group prayer of (see also Group prayer) 

not punished during pregnancy for 

—. call to prayer (adhan) not 

fornication. o 12.5-6 

given before, f3.4 

removing facial hair, w51 

—, dap hands to apprise imam of 

require husband's permission for 

mistakes, f9.4 

spiritual retreat (Ptikaf), i3.9 

—, invalidity of leading men 

retaliation (qisas) of against men, o3.3 

at. f 12.27 

sexual discharge of ( see Sperm/ 

—, at mosques, fl2.4(N:>, fl8.14,f2U.3 

sexual fluid) 

—. place of in relation to men. fl 2.32 

sexual relations of (see Conjugal 

—, surma of, f 12.2 

rights; Sexual intercourse, marital; 

hajj and l umra of (see also Hajj, 

Wife, duties of; Wife, rights of) 

Ihram; ’Umra) 

showing body to adolescents or non- 

—. clothing for, }3.2(end), j3.24 

Muslim women, m2.7 

—, cutting hair during, j9 7 

travelling alone by, mill.3. w52.1(100) 

—, entering ihram without husband's 

unmarnageable kinsmen (mahram) of. 

permission, mil.9(3), w52.1(151) 

mb. 2 

—„ mahram etc. required to accompany 

veiling by (see Veils, face) 

on, jl .7 

visiting of graves by. g5,9, w34. 

—, things prohibited to in ihram. 

w52.1(122) 

j3.24 

voices of, m2.3 

indemnity for death or injury of. o4.9 

working. n9.13(end) 

injury to, o3.3, o4.9, o7.2-3, o9,10 

Word, breaking one s, enormity of, 

in jihad, o9.3(cnd), o9.10 

p24.2(2), p75.15, w52.1(53) 

leadership by, o25.3(d), p28.t(l) 

W'ork, occupational, as an excuse to 

leaving the house, m 10.3-4, p42.2(4). 

join two prayers, f 15.18(5) 

w52.1(272) 

World, this (dunya) See Phis W orld 

marital obligations of (see Wife, 

Worship, acts of 

duties of) 

claims to made from pride. 

marital rights of (see Wife, rights of) 

enormity of, w52.1(46) 

marriage payment (mahr) of (see 

donating the reward of to the 

Marriage payment) 

dead > w35 

marrying husband of choice, right of. 

as medicine for the heart, w3.1 

m3.9 

offensiveness of preferring others to 

masculinity in, p28.1(2-3), w52.1(107) 

oneself in, f 18.16 

men giving medical treatment to, m2.10 

Worshippers, delusions of. See Devotees 

men being alone with, m2.3(end) 

Worshipping others with Allah. See Shirk 

men imitating, p28, w52.1(107) 

Wounds. See Injuries 

men looking at, f5.3, m2.2-11, 

Wrestling, k29.4 

w52.1(238-40) 

W ? ri tings 

men obeying, p28.1(1) 

beneficial, recommendedness of. 

men speaking with when there is 

w2y.3(3) 

no need, r32.6 

covert boasting by authors in. 

men touching, m2.9-10 

illness of, s2.2(end) 

menstruation of (see Menstruation) 

embellishment of script with 

nakedness of, defined, f5.3 : w23 

silver, fl7. H) 

obedience of to husbands, mlO. 12(N:) 

slander in. unlawfulness of, r2.8 
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Wrongdoing. See Sins 

distribution proportionate to individual 

Wrongfully gotten property 

recipient’s degree of need. h8.23 

accepting money from doubtful sources. 

division of between recipients, h8,19 -25 

t3.11, P 32.3.w49 

due, on categories of property. 

through cheating a buyer (see 

listed, hi.7 

Cheating a buyer) 

— . on crops, h3 

eating food bought with, t3. 11 , 

—, on gold, silver, and other 

p20.3(4),w52.1(187) 

money, h4 

eliminating from one’s possession. 

— , on jointly owned or shared 

obligatoriness of, h9.2(end) 

property, K2.15 

enormity of, p2U, w52,l (224) 

— , on livestock. h2 

obligatoriness of returning, k20. 

— . on lost property, loans, etc.. 

p77.3, w53 

hi,4, hi,6 

official fees, taxes, etc., as. p22 r 0(A:), 

on mines and treasure troves, h6 

p32.3, w49 

— t minimum (nisab) on which zakat 

owner's zakat after recovering, hi.4 

is due, hi. 1(b) 

penalty tor theft inapplicable when 

— , on trade goods. h5 

taken by forcible seizure etc.. o!4.6 

— , on wasteful women’s jewelry, [17,11 

taking the use of something as. 

of ‘Eid al-Fitr (see ‘Eid 

k20.3(cnd), k2t),6 

al-Fitr, zakat of) 

Wudu. See Ablution 

eligibility, categories of deserving 

Wasul (Sufi term), w7.4 

recipients defined, h8,8-18 
—, of debtors to receive, h8.16 
— , of the poor to receive, h8,8-10, 

vahya (JOHNJ : x37l 

h8.12 

yahya ibn abi kathtr x372 

— , of recent converts to Islam to 

YA ObB JACOB) x37(l 

receive, h8.14 

al- yasa i cemshaj. x374 

— , of the short of money fmiskin) 

Yamin. See Oaths 

to receive, h8.11-12 

Yamin ghamus . See Oath, the engulfing 

— , of slaves buying their freedom 

Yawm at-Qiyama, .See Judgement Day 

to receive, h8.15 

Yawning, w 16,1(7) 

— , of students and teachers of 

YUNUS (JONAH). x376 

Sacred Knowledge to receive, 

YUSUF (JOSEPH), x378 

h8.8, h8.1M2.w36 
—-< of those fighting in jihad to 
receive. hH.17 

ZACH ARIAS (ZAKARIYY A), x384 

—. of ' those whose hearts are 

Zakir ( Koranic ruling type), o22.1(d(I)) 

to be reconciled 1 ' to receive. 

Zahiri school, bl.2, xl6l 

h8.14 

Zakat, hi.0-h8.25, See also book h 

— , of travellers needing money to 

Contents , p. 244 

receive, h8.18 

administration of by state, o25.9(3) 

— . of zakat workers to receive, h8.13 

advance payment of, h8.2 

how much the poor are given, h8.1 2 

assessing crops for, h3.7 

as an incentive to eliminate slavery. 

authorizing another to distribute. 

k32,0 

h8.3 

intention necessary for, h8.5, s5.3 

debts do not eliminate obligation to 

from which lot of property it is 

pay, hi .6 

taken, hi.8 

delaying payment of, enormity of, 

meaning of the word takat, hl.O 

w52.3(128) 

nonpayment of, enormity of, p5. 

dishonesty in handling or taking. 

w52,1(127) 

enormity of, pl9, w52.1(130.414) 

not given to non-Muslims or 

distributing to eligible recipients, 

dependents, h8.24 

hH.1-26 

ownership of funds of. hi ,9, h 1.12 
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Zakat al-Fitr 


when ownership of property is 
interrupted during the year, hi, 11 
payment of wife’s to husband, h7.4 
as a pillar of Islam, pi0.1 (3), 

* 2 . 1-2 

prayer (du u) of recipient for 
giver, h8.4 

relatives recommended to be given, 
hS.22 

unpaid is taken from deceased's 
estate. L3.5,L4.2(1) 
w ? ho is obliged to pay, hi .1-6 
year of (bawl ), hi.9-12 
Zakat al-Fitr. See ‘Hid al-Fitr. zakat of 
Zann. See Think 

Zamzam, drinking the water of, jl 1.6(3) 

ZARkASHf. MUHAMMAD, \386 
ZAYD iBN ALl IBN HUSAYN, x387 
7. A YD IBN THAB11, \388 
Zaydi school, impermissibility of following 
the positions of, b7.b 
Zealotry, for other than Allah's 

religion, enormity of, w52, 1(22) 


Zihar. See Injurious comparison 
Zikr. See Dhikr 
Zina. See Fornication 
Zindiqs (those w r ith corrupt beliefs 
on basic tenets of faith) 
hadith forgery by, p9.4 
meat slaughtered by, j 17.2 
Zoroastrians 

indemnity for death or injury of, o4 9 
jihad against, o9.8 
meat slaughtered by, j 17,2 
Muslim marriages with, unlawfulness 
of, m6.7 

Muslims ordered to differentiate 
themselves from, p75.16 
as subjects of the Islamic state, ol l 
7.UBAYR. X390 

Zuhd. See Abstinence; This world 
Zuhr. See Noon prayer 
ZUHRI, x391 

Zulm. See Injustice; Oppressors 
Zunnar t ol 1.5(2) 

ZURRUO, AHMAD, x78 


* 
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time of either of them (N: or the Friday prayer 
(jumu'a) and midafternoon prayer in the time of 
the Friday prayer), and permissible to similarly 
join the sunset prayer (maghrib) and nightfall 
prayer (“isha) during the time of either, provided 
one joins them during a journey in which prayer 
may be shortened (def; tt5.8{a ? b,t\d)). 
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115.9 It is permissible to join the noon prayer 
(zuhr) and midafternoon prayer ( c asr) during the 
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„ LajJs I . ^ 2 a 

aaJvj Oijii ©yii JS xJji J! ^ jLili Ja^*>L^ 

i *LJI ^..d a J I ^wvj>»Jj ^Sv>- yjnj ^ (el. 12) ; JlX ^ ^jj s^p- ^yj 

w^L Jjl aJ 1 , ^Ji ^(1) pi>j <Xjt§ia^ w'liS' y> ^ y! v >^X (e) 
ljuft y> ^Jlc- yLX ^W>j^-!' aJI ^ % ( 12) ,*Jj Ldj ^ -—iL^SsJi IjwA j-4 

Jw*xJ J ^ - ^J y*> O^Ul! oi^j w^bSjl o' v Ui jl^lil ©jtflij . w-LJ 1 

W XLSS J51—* ^ i3l^-l 

, J_*j 


: W->J! 


'dufe ^w?jL^6 vOJ 1 L^S” 4 j - *W_^- ^Jl'l 4_4 j 4^ 

. ^jwaJy i ji^Xi s j*0 j+J2 t 

! jl^aJl 


fj\ f lj wL* ^LX 


\_^3^^ mi *_5® vJr - ^ ^ 

“ “ •* 
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* ^3 eijUJl C-U^L 4 ^*jL£ A .*,,,./*j I * 

■ ^ t/y 

* k^L >-i j^xS\ jj j>tS aaj jb 

4jjJ^ ft L J \ 0 ■ \ P [) 4 -^ 1 . V1 d <3 ! \ Jj 1 \Jlb 

» 

i |^aJ^ J^LS 0 - 2 ^ Jij c ^-^>-1 rn^jJI 

^JLcj J^hPj j^-Vi s^LjLSJl j>-ij! sJL.ja.„✓? ( ^*>- * >®LJi JSLlib aJL*^ 

i <W^a L) ^J 1 \ ^ | ^ l' Oj 2 U x»L^>" V 'l |J CA Li >JlSL ^ I [ 

• [ ] o-^Jr*** jS. y.j^' 1 w * a ^’ 0* ^rj [ -&J 

wLJ u i, ft vJl,ULoJi aJVI jj j_Ao _ y* 1— a\* 

^ ^j^jJl ^3 LUJ ^3 ^W2AJ JJl3 S — sZjLS^ 

0?: ,Cjw5 > 3 • Ojr^A u^' ^ 'A ‘ U^-’ j^- y* ^y3 ‘y~*y ys. 

. ( 0 :) ^_ 2 oj O^JiU -ry^^ 


'JnSji Js. 0 i^ ! <*J y.JJ^ £s-^' OU-.UJ C~Jlj 

^aJl J> (A:) -i/Jlj i ^ aJi ^ ( : £) l^Jl 

*m !j i W ***" 0 ^ S U L <» I ■ * ^J oP i^O - ’ ^ n *^ 

'-^ l t/ <N:) ' S^-A ( : £) Wr^i 


, la 3.3 OUSt^-^Ay-o $ 2 , 


U I^J 


OjpJ»ij w ^V-> -lA 3 ^ j^^-^uJ'l Li l ^jUas-'^Lxi L> 1 j 

Jj LJL>-ij i a_o ^Jl ^3 ^ ; O) <-$j>Ji\jj c I ^3 j^JwaJl (n:) ^>JL? 

. sjj^ jj j J J Jl o-La Aj>- J 


^ «cL?l^ L Jl -3 |j j ^*3 >J^jS 2 -LA 3 ^ ^ j 2 *- *^/1 ji^I */7 « > it ’ Jj >-1 U Lof 
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t au*>U w--'US’)) \ ui^jf /yuJl ~L*_; 

A^i 0-p- t {(^l—Jl oJUp» o^L^JJl ,—>Lj y*J j ^jjji 

jV * ftjlS’SVl w>L^j) y> «ji.-Ul Jii>- w^LzSsj 

j 1 ju «C^wAi ! fiX o.l i oL>- L^J _ ^_>e_x*J 1 • 

, , , <( cLL 1 I £ >X^S' )i 1 ^ <•^3! ^y^A< I* t i ^lp A? J-> 

^ flj i, yP i yjJ- 1 'ij s—5j y-o3L> y*Vl wJuJjlj j.'Jk—XAj 

v v i y» Ji jl-UJi 

ajyp A^sjy i) wy3-l o wLJL* J l v KjJ i cLj>-| )j J iwoJl^J ysj 

^ 1^1 f V* ^ 

i ^pj y3i -b*-i i j i ^L*Ji <u1p 

jj'iv Jy^.& £ ( JJ*? ^ *X*aJL>) <cU; J_p ^jt 

. jL^Vl# jU f lj fOUVi 

s - / - 5 . -' \ ^ 


y^Jt y dj ^-S’Jua j y_ab y>- V A>> Cj^i *—*> Lj£J| _^l 

fi _ * 

f-L^Jp ^*y i^J >) ' - -> n^J 1 ^ 7^-—■) «11 Ji 

^>}j «. o j-Mj 1 J’^—ib <■ JJb <■ J^'L 8 nijp 1 * fUVlS j i- 

^ — -■ J - l > 


v v y5 k ^ ,y)j t ^—Ji j~p y Jr^ l j > 

4 s>' ^ V »J t 

* s y ly—*3 1 y L&jJ ^ -J-j^ J*>U y Ij JaiUnjIj 

w>Lx]l yy> y ^ 


i •* i *• “ 

• 4-! 




j^S"*X^J i »^pVi 4^>y AjJJL UpU- LL 

.uip r^o 
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yjl JJ* 


.mi 


k*. 1 v 4 wWI 


dd ■/?■ it cvU Jc^i JiL oL>-j Jji jm* j j ji jlS Ujj 

•wJiSj LS*<j! -Up th-^JI -ap d*$i w 1 - 

O l ^iJ'i jUi~ ^.Lp 7-JJ £4 Jjj J_5j t *LdJ! w ^JL4Ju; 

4^15 \j t ^^"Jl 0 ^0' J^LS U-J>oal3 <. J L<kP ^ 4_J ^j V 1 Aj>JUw<J 1 

jlj-4 ^.Lp o^JjCU ^ lj->- *J-'l UaI^>- JS fu> 

- ^ 'w 

uujji-v^ -tij u <u^>-yj o-^vJLj LJa>- L^>^u» i Jp t J .1 - .xj 

• '4* »>• oUO^sJi .y 


iU5 


L^*ju w^'Uisjl ciU 


i .V> UJUUiM Jl ^->j pi 


^<S ^1 f» ^5^" U^-UvP <. ll.^ > - 1 <^>-j ^-Lp ^-0*4? 

w->«U<UPL5 u ^✓yd 1 ! *•. Lo ‘C ys*2p -d^w*/ J ■ <0^d^-r^ i ^Jdiu 

/y 4 ^ ~UiUa> i L^jJL^P * ^ 4-Jy>- ^ 4_> j * * * + j ij jj ■ _Lfc ^.Lq-P , <3 

« ♦• 

TwIvL' *(dldcd oJjP* doL*JI o-Lq_p Jilid . L>- diJdJi <JN- . r*:~ ft w^cJT 

/V* Ui[- 4j J-iUM L*J <, ^J^>-Lj| d^Lrtj] ?w ! ^ J^*Ju sJplSyJ T^P 


ou p 1 i J ji ^ oL-^od*-^ ljs t j-Ljj ^JuS" ^ )1 J. ,• p i 

^jl <^aa! 1 oL>Jda^^<»Jl ^'IwL^aJ ^ ^j^j&t} \ /^p c-^ jliJ 1 

. l^k^i ^-Jlp di 

I ^y^* U'ju' »w^ i Uix.'i w->-L- 4 Jij i I Jl& 


>-j-t l |j-J 


^ w.' l i_^5>} ; *-**rs 

/^a )}^ l ^J- di ■ ).i 

Jju« J*.^_>«,4 j ^5 -dj ft dOd; i 4 _jo j-JJ' J -C^J 4P Ju ^Jsl>- 

r^jpj) W‘ll5 ^r° ft ^ v^LS'jjj 


. v__jLfcjJ i .Up ^twJwU 


U .W *Assll 1 


ft AjJjL r ' ^ 
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\ o Jjfc \J \ | ^ Ld.-cjJ' \ 1 ^ J i 4— 51 

M y-Ul y> J jJ> ^ j*S\ JjJu^JIj l^o 

t ^ /j^v<Juv>.oJI Iw- t t^Jv^iSCo N jf JjvL^u 

H I mS 

oLJjij *J f [ ; +.J-a»„l 1 I j-fc yP jL>-Vi ^5 jj-Sy.? ^ yJji 

* * t 

L^iiaj J»*>La| V ^ 1 ^ jl j Jjj'l".-.' J^- s i 

A9jpJCfl .y «jl wlp-! jljf bU <. SL>Jl y»-L^a 1_-P 

. ^rtW»W » *> «J 1^ ij Jl LjIj L_‘ * 43 j^* T - ■ > ■' l 

«*J JpJlSsj ^ I sJ 1 lJ I Ujfc 

Z* 

^gjbLp A>w 3 L^JiP yjl ^lSsJ>-Vl ii J*J* ^lp p .0!■»-> LlJ-v2_o 

JlP ^g-43 1_luS ^w*>w>-^o ^y t jl CjJ y t J~~?i f'-^ J ^ U0 ’—*-*J 

^ys>j> 11 1 1 x>» v f( sd-C^LJi 0 wiPj viij i-L-oP}} cpfe *lji 

►J>-! '*^3 3lJP 3 JCNwL^j ijt JL*J *Ujt r ^ L>-!j ^ aJL'uiJJ *!>b-ol>J ^ 4< ^-S'^ 

J^ 1 .yr^l y° ^ ^ ^1 Jj-^j 

#c 

. vlLb ^ r /? J' -J N ^*A-J ^V» 


1 ^_j1^5sJ 1 i> d .,t?j 

^ jyuJi Jjjij ^y^?' j-4 jj>^ uJjJi— J! o-up » I ) -Ijo 

jh^j — s—aJ'V'^I iji" ^ Aip jjjl 

^Jlp _ •‘dll a_^>-j (_aV“1 ^ ^y. uJl) Jk-*^i 

^ ^lr• J* 

7~j*S> \ )J ^ b aS-j^ij.4 A^wi jj ^y ,^-j i -lij j. w-*^L a>J' 

yijJl iaiL>J i ^L^’l yt Hst^ (< aJl^ScJ I)) {(w’-L^J 1 ^ 

aJ b>t^>e_v2J t( ^ 1 )) pl5^>-V ^Jti ((^ULwJl a^C^aP-)) _S \ ) 

" V V • y ^ 


^ ^r 
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3Jj~* ^-JU < °j^x:— jj u 3wU>^ * aU OJ 

i? 

vjpL* * JJL** y®j 4 aJ !>\j v it 0 Ju$j y u LJL*pf O'l^j 

.J 


y* 

o«L«p Ij.l t 4 J k_lL jS> V Owl>-j <UJi Vj aJ[ V jl 

^ A ^ 

. U. i^J pwL^iJ <J I ^ipj aJ_P ill 

^.U oylaJ JpJ' yJw> jU>^l ^1^-; Ji ybu aUI jU * Ju*j Uf 

4 i*> r^Jl A }\j 4 ia xJ 1 J\ Ji5l i&&>J 4 -^JbJJ W-j, aA5 V'X'I 

I wLa iajj>- ^Lp ^JL>- Ij^bj y-Ul 4 y-L>t*J^ c-UJ-aJI y» jL>y ^ o^Ja^JI 

■ y^LJi 1 —-'j aLUy»i LIU * y ji! 

>»LSo-b ^*wL*Jlj 1 . y JjI y 4jul 11 Jj>-j y aJJI jjj 

4 ^/' ’ Jliii 4 yJ-AyJi oLp ,y> O^LflllJ- yLJLcj 4 Oy^J 

• c r 1 ^' 1 _^'-* j j J^j * 4a**-L ^ oil? ji^ >sy~i j-* 1 

y iiJt l^pj J^*- jUi 4 jJUJi OyJ y» yi y>- 

p-L*J' '--U* y y—31 g§ aJJI Jj-v-j wl!J5 ^clJUJl oLp 

■ l/ ^ ^jt y» • 3$S .cJu^i y JjJU 


J>-j _>* ^3- J5 y aW I flJufc c'wjp JJ! y 

,V- •* jr 

s_^iyjl 1 wCA iyijji w 'l ^L>3 4 LULJnX-^/Ij 4 w LUJl^- \ A^vvj 4_Lk>»j 

4 p-* j 1 Jy La^p Aj 4 |»t/L s ^ k j' i Aj'i aj y>xjH ^ JJ 1 'i , *.+3 \ I 
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IndeedACCah M Tfas Intettigent Servants, 

Who TCave (Divorced the WorCdand ( Who Tear Temptations, 
They (Pondered in the WorCdand 1 When They %new, 
That it is Not a TfomeCandfor a Living Person, 

They Toof^it as a Peep Sea and They Made, 

(^oodActions in the WorCdTheir Ships. 
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Trans [iteration %ey 


Transliteration ‘Key 


1 

a 

j 

r 


f 


b 

j 

z 

J 

q 

o 

t 

l/ 

s 

ii 

k 

o 

th 

A 

sh 

J 

1 

/T 

j 


s 

f 

m 

c 

h 


d 

j 

n 

t 

kh 

J* 

t 

3 

w 


d 


z 

a 

h 


dh 

t 

gh 

(J 

y 


Long wovels Short wovels 


i 

a 

— 

a 

(j 

I 

— 

i 

3 

u 

> 

u 

Diphtong 


Doubled 


3 — 

aw 

0 * 

3 — 

uwwa 

(S — 

ay 

is — 

iyya 


The letter hamzah ‘V’ is transliterated as a right half ring ( ) and is not 
expressed when at the beginning. 

The letter c ayn ‘V” is transliterated as a left half ring ( ). 

<- is transliterated as “a/?” in pause form and “at” in construct form. 

J' is transliterated as “aF in both; pause and construct form, “aF is used 
with all letters; huruf al-shamsiyyah or hurufal-qamariyyah. 

Honorific 


Si Glorified and Most High. 

M May Allah’s blessings and peace be upon him. 
May peace be upon him. 

May Allah be pleased with him/her. 

May Allah be pleased with them 
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Translator’s Preface 



4 Jj j O^LaP ^Ip oMa/3 1'^ 4 (^vllxil oP^j ^-il wLooL 

£ £ 

. wi*j LI . <u j>t-v5>j 


In the name of Allah, the Merciful, the Compassionate. 

All praise is to Allah, the Lord of all the worlds. Peace and 
blessings be upon His noble Slave and Messenger, Muhammad 
and upon his family and Companions. 


t * S } O P 


o / 


: JU cplLiL /jPj 




oils' jy 4 U yjll ji3 tJlj odb JUp'SH Ul)» :1 ? 4P' 


x x if ^ ^ f -- 

» . .* A- 0 O 0 -'-' \ ^ s' s' 1 f . * . .* -*p 0 ♦ t f s s <*. *.-*•*-' ® 

J,] OJlT t 4-cPl J,! 0-^1 J] AS yiA 


1 . Of. s s .s .s’ * . ts 0 Pox •• ?•" 0 1 ^ ^ •* 

.(Up «Ail yr\A U Jl 43y^i l$ 4 xSo> ?*y' J W *- 5 


Amir al-Mu’minln Abu Hafs Sayyiduna Umar ibn al- 
Khattab 4*> narrated that he heard Rasulullah M saying, “Verily 
the reward for deeds depend upon intentions and indeed every 
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person shall receive what he intended for. Thus, he whose 
emigration was for Allah and His Messenger, his emigration will 
be considered for Allah and His Messenger. He whose 
emigration was towards the world or to be married to a woman, 
his emigration will be for whatever he migrated for.” 

This book has been prepared for the beginner, especially 
those students studying at a “madrasah”. Many Arabic 
terminologies have been maintained with the translation in the 
bracket. 

Footnotes provide assistance for teacher in explaining the 
text. The students are required to be familiar with the text of 
Safinat al-naja\ It is better if the students can memorize the 
Arabic text so that they gain acquaintance with the jurisprudence 
or at least be able to read it fluently. 

Every effort was made to present a precise and accurate 
translation with proper explanations. The explanations were 
mostly derived from “ Kashifat al-saja shark Safinat al-najd ”, 
“Reliance of the Traveller” and “al-Iqnd 1 fi halli alfazi matn AbT 
Shuja '”. The additional chapter of Hajj and TJmrah was taken 
from the “ Al-Fiqh al-manhaji c ala madhhab al-Imam al-Shafi 7 ,” 
and “Reliance of the Traveller”.The measurements and 
conversions were based on the book, “ al-Maqadir al-shar iyyah ” 
by Dr. Najm al-dln al-Kurdl. The biographical notes were taken 
from the book, “Reliance of the Traveller”. 
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I would like to take this opportunity to pay a particular 
tribute to my mother. It is through her sacrifice and du a that I 
was able to reach this stage. It is incumbent upon me to extend 
my deepest gratitude to my elders: Mufti Ibrahim Desai and 
Mawlana Muhammad Taha Karan for their encouragement and 
support. 

This work is completed with the tremendous help and 
assistant of my ustadh, Mawlana Muhammad ibn Harun 
Abasoomar, my brother Hafiz Luqman Hasbi, my friends Hafiz 
Reeaz Iqbal and Hafiz Ziyad Danka. This book could not have 
been published without significant aid from Mawlana Ibrahim 
Muhammad and Mawlana Imran Hatia. May Allah ft reward 
them and all those who were involved directly or indirectly in 
completing this task, here and in the hereafter. 

Lastly, I beseech Almighty Allah ft for His acceptance and 
that He ft makes this a source of benefit for all. Amin. 


Abdullah Muhammad al-Marbuqi al-Shaffi 
Shah Alam, Selangor 
Safar 1430 H 
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For whomsoever Allah M intends goodness, He gives him the 
understanding of Din. [ al-Bukhari] 
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In the name of Allah, the Merciful, the Compassionate. 

All praise is to Allah, the Lord of all the worlds. We seek help 
from Him in worldly affairs and in matters of Din. Salutation and 
peace on our Master, Muhammad M, the Seal of Prophethood, 
and upon all his family and Companions. There is no power and 
might except through Allah, the Most High, the Most Great. 
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Islam and Iman 
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Section: The Integrals of Islam are Five: 

1. To bear witness that there is no god except Allah and that 
Muhammad M is the messenger of Allah. 

2. To establish salah. 1 

3. To discharge zakah. 2 3 

o 

4. To fast in the month of Ramadan. 

5. To perform hajj for those who are able. 4 


1 The most virtuous physical worship is salah, then fasting, then hajj and 
then zakah. As for worship pertaining to the heart like iman (belief), 
ma rifah (gnosis), tafakkur (reflection), trust in Allah St, patience, hope, 
contentment with Allah’s decree, love of Allah St, repentance, 
purification of blameworthy traits like greed, anger, pride, malice etc. 
these are far more superior than physical worship. The most virtuous of 
them being iman. 

Zakah literally means growth, blessings, purification or praise. In 
Sacred Law it is the name for a particular amount of property that must 
be paid to certain kinds of recipients under certain conditions. 

3 Fasting was made fard in Sha ban, the second year HijrT. Rasulullah M 
fasted for nine complete Ramadans. 

4 Both hajj and umrah are wajib in the ShafiTs madhhab (school of 
thought). 
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Section: The Integrals of Iman (Faith) are Six: 

1. To believe in Allah. 5 

2. To believe in His Angels. 6 

3. To believe in His Books. 7 


5 [Iman Mujmdl (in brief)] To believe in Allah’s S existence, His sole 
godhood, that no one else participates in His attribute of divinity or in 
the rights He has over His creation, His oneness and uniqueness and 
that He is characterized by every perfection and exalted above any 
imperfection or impossibility. [Iman Mufassal (in detail)] It is wajib to 
know the attributes of Allah Si: (1) al-Wujud (Being), (2) al-Qidam 
(Pre-eternity), (3) al-Baqa ! (Everlastingness), (4) Mukhalafatuh ta ‘ala 
bi al-hawadith (Absolute dissimilarity to created things), (5) Qiydmuh 
ta ‘ala bi nafsih (Self-subsistence), (6) al-Wahdaniyah (Oneness), (7) al- 
Qudrah (Power), (8) al-Iradah (Will), (9) al- Ilm (Knowledge), (10) al- 
Hayah (Life) (11) al-Sam c (Hearing), (12) al-Basr (Sight), (13) al- 
Kalam (Speech). 

6 To believe that the Angels are the honourable servants of Allah Si, 
who do not disobey Him and do as they are commanded. They are 
created from light, not characterized by gender, neither male nor female, 
nor do they eat or drink. It is wajib to know ten of them: (1) JibrTl, (2) 
Mika II, (3) Isrdfil , (4) Izrail , (5) Munkar , (6) Naklr , (7) Ridwan, (8) 
Malik , (9) Raqlb, and (10) C A tld. 

n 

To believe in all the Books revealed by Allah to His messengers. It is 
wajib to know four books in particular: (1) the Tawrah of NabI Musa 
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o 

4. To believe in His Messengers. 

5. To believe in the Final Day. * 4 * * * 8 9 

6. To believe in Destiny, good and evil, is from Allah the 
Exalted. 10 


M, (2) the Zabur of Nabi Dawud M, (3) the Injil of Nabi Isa >& and 

(4) the Qur’an of Nabi Muhammad $t. 

o 

To believe in the Prophets and Messengers of Allah it, that Allah M 

sent them to man and jinn to guide them to the path of the Truth. Four 
attributes are necessary for all Messengers (1) Truthfullness, (2) 
Trustworthiness, (3) Conveying the message, and (4) Intelligence. It is 
wajib to know twenty-five of them: (1) Adam , (2) Idris (Enoch), (3) 
Nuh (Noah), (4) Hud , (5) Salih , (6) Lut (Lot), (7) Ibrahim (Abraham), 

(8) Ismail (Ishmael), (9) Ishaq (Isaac), (10) Ya'qub (Jacob), (11) 
Yusuf (Joseph), (12) Shu aib , (13) Ayyub (Job), (14) Dhul Kifll 
(Ezekiel), (15) Musa (Moses), (16) Harun (Aaron), (17) Dawud 
(David), (18) Sfilaymdn (Soloman), (19) Ilyas (Elias), (20) al-Ydsa 
(Elisha), (21) Yunus (Jonah), (22) Zakariyyd (Zacharias), (23) Yahyd 
(John), (24) Isa (Jesus), and (25) Muhammad (Peace and Salutation 
upon him and upon all of them). 

9 To believe that everyone will die, and will then be resurrected. It also 
means to believe without doubt in Jannah (Heaven) and Jahannam 
(Hell), the MTzan (Scale), the Si rat (Path - the bridge over the Fire), the 
Questioning in the grave, the Reckoning (after the Resurrection), the 
Recompense (in Paradise), Punishment (for some sinful believers) and 
Torment (eternal for the unbeliever). Some will be put in Hell out of 
justice and some in Paradise out of Allah’s sheer generosity. 

10 To believe that Allah Si has ordained both good and evil before 
creating the creation and that all that has been and all that will be exists 
only through Allah’s Qada ’ (Decree), Qadr (Foreordinance) and Iradah 
(Will). 
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Section: The meaning of the Kalimah is “In reality none is 
worthy of worship except Allah”. 
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aC-Shar iyyaH 

Note: Al-Ahkam al-Shar iyyah - The Rulings of the Sacred 

Law: 

In the Shafi'I Madhhab (school of thought), the actions of those 

who are obligated to observe the precepts of religion take one of 

five rulings: 

1. The Wdjib (obligatory) action: One will be rewarded for 
performing them and will be liable for punishment upon 
abandoning them. 

2. The Mandub (recommended) action: One will be rewarded 
for performing them and will not be liable for punishment 
upon abandoning them. 

3. The Mubah (permissible) action: One will not be rewarded 
for performing them and will not be liable for punishment 
upon abandoning them. 

4. The Makriih (offensive) action: One will be rewarded for 
abandoning them and will not be liable for punishment upon 
performing them. 

5. The Haram (forbidden) action: One will be rewarded for 
abandoning them and will be liable for punishment upon 
performing them. 
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Section: The Signs of Puberty are Three : 1 

1. Reaching the age of 15 (lunar) years for a male or a female. 

2. Experiencing a wet dream by a 9 year old boy or girl. 

2 

3. Menstruation for a 9 year old girl. 


1 When a child reaches the age of seven and is mumayyiz (discerning) 
i.e. he can eat, drink and clean himself after using the toilet unassisted, 
he is ordered to perform salah and all other injunctions pertaining to 
salah (e.g. wudu’)- When he reaches ten, he will be beaten for 
neglecting it, not severely, but so as to discipline the child, and not more 
than three strikes, salah and other injuctions of Shark ah become wajib 
when a child reaches the age of puberty. 

9 

Pregnancy is not a sign of puberty, rather an emission of sexual fluid 
prior to pregnancy is. 


Http://www.al-inaam.com 


Page 9 





T aharah 


: J^J\ 


/ / / / 




^ o 


V oij (3) Jk^Ji rj£ uij (2) ji^-f o/; of (1) 


’"7 )S s 

( / ) <UjLx 


/ / o 


/ / > // X* 




'iM % (6 ) >' sD» i>: V3 (5) JiS V3 (4, 


X* / / / 


o 


. ojUsc^-'yi ojSo' j'j (8) $.U« 


Section: The Conditions for Using a Stone 3 (to clean the 
private parts) are Eight : 4 

1. Three 5 stones should be used. 6 

2. It should purify. 7 8 

8 

3. The impurity should not be completely dry. 

4. The impurity should not have spread out. 9 

5. No other impurity should come upon it. 


3 

~ Stones suffice to clean oneself, though it is best to follow this up by 
washing with water. 

4 It is wajib to use water if one of these conditions is not found. 

5 It is wajib to use either three stones or even three sides of one stone 
when one is sufficient to remove impurities. Otherwise one needs to 
repeat using a stone that suffices in removing the impurity. It is sunnah 
to use an odd number of stones (meaning three, five, seven etc.). 

6 Anything that is solid, pure and removes filth. Something deserving 
respect (e.g. paper; an instrument of knowledge) or something edible 
can not replace the use of stones. 

7 

It means to remove the filth so that nothing remains but a trace that 
could not be removed unless one were to use water. When this has been 

done, any remaining effect of impurity is excusable. 

8 

If the impurity becomes dry, using a stone will no longer suffice. 

9 Impurity should not reach another part of the body. 
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6. The impurity should not go beyond the inner buttock 10 and the 

head of the penis. 

7. Water should not splash onto the stone. * 11 

8. The stones to be used should be pure. 

Note: The Sunnah Way for Using a Stone: 

1. Begin to wipe from front to back on the right side with the 
first stone, similarly wipe the left with the second, and wipe 
both sides and the anus with the third. Each wiping must 
begin at a point on the skin that is free of impurity. 

2. It is sunnah (recommended) to add an odd number of stones 
e.g. five, seven and so on. 

3. It is makruh (offensive) to use the right hand to clean the 
impurity. 


10 Inner buttock refers to that which is enfolded when standing. 

11 It will not be valid to use a wet stone. 
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Section: The Obligatory Acts of Wudu’ (Ritual Ablution) are 
Six: 

1. Intention. 12 

1 3 

2. Washing the face. 

3. Washing both hands and arms including the elbows. 14 

4. Wiping any part of the head. 15 

5. Washing the feet including the ankles. 

6. Tartlb (to observe the above-mentioned sequence). 
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12 

“ The person performing ablution either intends removing a state of 
hadath (ritual impurity) or purification for the salah. 

13 

Washing the entire face, from the point where the hairline usually 
begins to the chin in length, and from ear to ear in width. 

14 Washing both arms completely, up-to and including the elbows once. 

15 The minimum is to wipe part of a single hair, provided this part does 
not hang below the limit of the head (i.e. below the hairline). 
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Section: Intention is to intend something simultaneously with the 
action; its place is in the heart. To make a verbal intention is a 
sunnah; its time is at the beginning of washing the first portion of 
the face. Tartlb (sequence) is to observe the sequence of the 
wudu\ such that no latter limb of wudu’ should precede a former 
limb. 

Note: The Sunnah Way to Perform Wudu 3 (Ritual Ablution): 

1. Recite ta c awwudh : I take refuge in Allah from the accursed 
Shaitan (to recite A c udhubillah completely), and basmalah: 
In the name of Allah, Most Merciful, Most Compassionate 
(to recite Bismillah completely). 

2. Wash the hands up-to and including the wrists three times. 

3. Use the miswak (toothstick), and then rinse the mouth and 
nose out three times, with three handfuls of water. One takes 
in a mouthful from a handful of water and snifts up some of 
the rest of the handful into the nostrils thrice. 

4. Wash the entire face, from the point where the hairline 
usually begins to the chin in length, and from ear to ear in 
width, three times. It is obligatory to wash all facial hair - 
inner, outer, as well as the skin beneath the hair, whether the 
hair is thick or thin - such as the eyebrows, moustache and so 
forth except for a thick beard. 
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5. Wash both arms completely, up-to and including the elbows, 
three times. It is sunnah to pass the fingers through each 
other. 

6. Wipe the head by passing the wet hands from the front of the 
head, sliding the paired hands to the back up to the nape of 
the neck, and then return them to point of commencement, 
three times. 

7. Wipe the inside of the ears with the fingertips and their 
outside with the thumbs, with fresh water, three times. 

8. Wash the feet up-to and including the ankles, three times. 
Allow the water to pass between the toes by using the little 
finger of the left hand, beginning with the little toe of the 
right foot, and ending with the little toe on the left. 

9. During wudu’, it is sunnah: 

- to wash the limbs successively, 

- to begin with the right when washing the arms and legs, but 
both hands, cheeks, or ears, are washed simultaneously, 

- to begin with the top of the face and not to splash the water 
onto it, 

- to avoid splashing water onto oneself, 

- to face the qiblah, not to talk except for a necessity, and 

- not to waste water. 
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Note: The Cleanliness of the Body: 

It is sunnah (1) to trim the fingernails and toenails, (2) to clip 
moustache to the extent that the pink of the upper lip is visible, it 
should not be plucked or shaved, (3) to pluck (or to shave) the 
hair of the underarms and nostrils, and to shave the pubic hair (4) 
to apply kuhl (an antimonic compound), (5) to apply henna for 
women. 

Circumcision is wajib for both men and women. 

It is haram for both; men and women to dye their hair black, 
except with the intention of jihad. 
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Section: Water 16 is Either a Little or Abundant . 17 

• A little amount of water is that which is less than two 
qullahs. 


16 The definition of ma 1 al-mutlaq (general water) is that water which is 
without any attributes. 

It is not permissible to remove hadath (wudu’ or ritual bath) or 
remove impurity except with “general water”. 
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• Abundant water that which is two qullahs (approximately 
190 litres) or more. 

• A little amount of water will become impure when any 

• IS 

impurity falls into it, even though the water does not 
change. 19 

• Abundant water will not become impure except when its 
taste, colour or smell changes. 
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Section: The Things Make a Ritual Bath Compulsory are Six: 

20 

1. Insertion the head of the penis into the vagina. 

21 

2. Discharge of semen." 


18 

If an impurity which is so small (e.g. impurity on the leg of a fly) that 
it is indiscernible by eyesight (meaning an average look that is neither a 
negligent glance nor a detailed inspection) or a dead creature without 
flowing blood falls into it, in both cases the water remains purifying. 
This applies to both running or stagnant water. 

19 Even though none of the water’s characteristics (i.e. taste, colour or 
smell) have changed. 

20 Insertion of the head of the penis into the front or back private part of 
a male or female human, or animal, adult or minor, living or dead, will 
necessitate a ritual bath. 
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3. Menstruation. 79 

4. Postnatal bleeding. 23 

5. Childbirth. 24 

6. Death. 25 
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Section: The Compulsory Acts of a Ritual Bath are Two: 

1. Intention. 26 

27 

2. To ensure that water reaches the entire body. 


21 

Male sperm and female sexual fluid are recognized by the fact that 
they (1) come in spurts by contractions, (2) with sexual gratification and 
(3) when moist, smell like bread dough, and when dry, like egg-white. 

“ Periodic discharge of blood from the vagina. 

^ Blood discharged after giving birth. 

24 Ritual bath becomes wajib even in the case of dry birth or 
miscarriage. 

~ It is wajib to give a bath to a Muslim who is non-martyr. It is not 
wajib to give a bath to a disbeliever, though it is permissible. It is haram 
to give a bath and to offer salah upon a martyr. 

The intention is of removing hadath or jancibah (major ritual 
impurity) or removing the impurity of haid (menstruation). One bath 
will suffice with the intention of removing both major ritual impurity 
and the sunnah of the Friday prayer, though if only one intention is 
made, the bath counts for that one but not the other. 

27 

The water reaches all of the hair and skin, to the roots of the hair, 
under the nails and the outwardly visible portion of the ear canals, 
including the area under the foreskin of an uncircumcized man, and the 
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Note: The Sunnah Way to Perform a Ritual Bath: 

4. To begin in the name of Allah, the Merciful, the 
Compassionate (to recite Bismillah completely). 

5. To remove any dirt or impurity on the body. 

6. To perform wudu 5 as the wudu 5 of salah. 

7. To pour water over the head three times intending to remove 
a major hadath (ritual impurity) or haid (menstruation). 

8. To pour water over the right side of the body three times and 
then left side three times, ensuring that water reaches all 
joints and folds, and to rub oneself. 

9. It is sunnah to apply musk (or any other fragrance) on a piece 
of cotton and insert it into the vagina if the bath was taken 
because of haid. 
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private part of a non-virgin woman which is normally exposed when 
she squats to relieve herself. 
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Section: The Conditions of Wudu’ are Ten : 28 

1. Islam. 

9Q 

2. The age of understanding." 

3. Cleanliness from menstruation and postnatal bleeding. 

4. Being free from that which prevents the water from reaching 
the skin. 

5. Nothing should be upon the limb that will change the 
(qualities of the) water. 

6. Knowledge of it (wudu ) being obligatory. 

7. Not to assume the fard (obligatory) acts as sunnah 

in 

(recommended)/ 

8. Pure water. 

n 1 

9. - 10. Entering of the time (of salah)^ and Continuity, for a 
person who constantly remains in the state of impurity. 


28 The conditions for the validity of wudu 5 , these conditions are also 
applied for a ritual bath. 

29 A child reaches the stage of mumayyiz (discerning) when he can eat, 
drink and clean himself after using the toilet unassisted. 

30 For the general public, it is suffice to know some of its acts are fard 
and some are sunnah. 

31 Wudu 5 or a ritual bath should be performed after the entering of the 
salahs’ time for fard salah or at a particular time for sunnah salah (e.g. 
dhuha). 
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Section: The Factors that Nullify the Wudu are Four: 

1. Anything that exits from either the front or the rear private 

ao o q 

parts, whether wind or anything else, except semen. 

2. Loss of intellect 34 through sleep or other causes, 35 except 
sleep while firmly seated on the ground. 

ox 

3. Skin-to-skin contact between an adult/ non-mahram 

07 

(marriageable), male and female without any barrier. 


39 

“ Or anything else whether common or uncommon such as a worm or 
stone but not maru (semen). 

" An example of this being someone firmly seated who sleeps and has a 
wet dream, or someone who looks at something lustfully and sperm or 
sexual fluid are emitted. 

34 Meaning the loss of the ability to distinguish. 

35 Or other causes like insanity, drunkenness etc. excludes drowsing and 
daydreaming, which do not break wudu\ Among the signs of drowsing 
is that one can hear the words of those present, even though without 
comprehension. 

36 Adult means the age that usually stirs up sexual desire in a person. 
Wudu’ will not break if this is only found in one of the two. 
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4. Touching the private parts of a human with the palm or inner 


surface of the fingers. 


38 
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The wudu 5 will break even if they touch without sexual desire, or 
unintentionally, and even if be with the tongue or a malfunctional 
surplus limb. Touching does not include contact with teeth, nails, hair or 
a severed limb. Wudu 5 is also broken by touching an aged person or a 
corpse of the opposite sex. 

TO 

Those parts of the palm which touch each-other when the hands are 
put together palm to palm. 
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Section: 

The Forbidden Actions for a Person in the State of Minor 
Impurity (in need of wudu ) are Four: 

(1) Salah, (2) tawaf, (3) touching or (4) carrying the Qur an. 

The Forbidden Actions for a Person in the State of Major 
Impurity (in Need of Ritual Bath) are Six: 

(1) Salah, (2) tawaf, (3) touching, (4) carrying or (5) reciting the 
Qur an and (6) to remain in the masjid. 

The Forbidden Actions for a Person in the State of 
Menstruation are Ten: 

(1) Salat, (2) tawaf, (3) touching or, (4) carrying the Qur an, (5) 
to remain in the masjid, (6) reciting the Qur an, (7) fasting, (8) 
divorce, (9) to pass through the masjid for a woman who thinks 
her blood might soil the masjid, and (10) to take sexual pleasure 
from what is between the navel and the knees. 


: L >\2J\ : 
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39 It is not permissible to touch the Qur an, whether its writing, the 
spaces between its lines, its margins, binding, the carrying strap 
attached to it, or the bag or box it is in. However, it is permissible to 
carry a Qur an in baggage and to carry money, rings, or clothes on 
which Qur an is written. 
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Section: The Causes of Tayammum (Dry Ablution) are Three: 

1. Absence of water. 40 

2. Illness. 41 

3. Need for water exists by (oneself or) worthy animals. 42 

The following six people or animals are classified unworthy: 

1. A person who forsakes salah. 

2. A convicted married adulterer. 

3. An Apostate. 

4. A non-Muslim from a non-Muslim country that has 
war with the Muslim country. 

5. A vicious dog. 

6. A pig. 


40 If there is a little water that is insufficient for attaining purity, water 
should be used as much as possible and then tayammum should be 
performed for the rest of the limbs. 

An ailment that a person fears water would cause, (1) harm to life or 
limb, (2) disability, (3) becoming seriously ill, (4) an increase in one’s 
ailment, (5) a delay in recovering from one’s illness, (6) considerable 
pain, or (7) a bad effect from the water such as a radical change in one’s 
skin colour or a visible part of the body. 

42 There is fear of one’s own thirst, or that of worthy companions and 
animals with one, even if be in the future. 
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Section: The Conditions of Tayammum are Ten: 

1. It must be performed with (dust of) the earth. 43 

2. The dust must be pure. 

3. The dust must not be used (i.e. already used on a limb or has 
been dusted off a limb). 

4. The dust must not be mixed with flour or anything like flour. 44 

5. A person should intend the earth. 45 

6. He should wipe his face and both hands with two strikes of 
dust. 


43 It does not matter whether the earth is red, black, yellow or salty in 
which nothing grows. It is not permissible to perform tayammum with 
earth that has been turned to ashes or with clay pottery that has been 
pounded and softened. 

44 Like saffron or lime. 

45 Therefore, if the wind blew earth onto a person and one then passed 
one’s hands over one’s face and arms, the tayammum will not be valid 
even though one stood in the wind with intention of having sand blown 
over one. 
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7. He should first remove any impurity. 

8. He should determine the direction of the qiblah before 
commencing the tayammum. 

9. He should make tayammum after the entering of the time (of 
the salah). 

10. He should make tayammum for every fard (salah). 47 


if 

— y o s 



S 











/* 


Section: The Integrals of Tayammum are Five: 

48 

1. Transfer of earth (to the body). 

2. Intention. 49 

3. Wiping of the face. 50 


46 The preferred view is that tayammum will be correct if it has been 
performed after the entering of the time of salah even before a person 
determines the direction of the qiblah. 

47 Several sunnahs salah can be performed with the fard salah, either 
before or after the fard salah. 

48 

Therefore, it will not suffice to merely pass the hands over the face or 
arms with the intention of tayammum when they already have dust on 
them. 

49 The intention of making salah permissible - it will not suffice to 
make the intention of removing the hadath. 


Http://www.al-inaam.com 


Page 25 






T aharah 


4. Wiping of the two hands including the elbows. 

5. Following the sequence between both wipings. 51 


a# x / 

: 




J 01 P lLJi (3) sSjJl (2) JjJl 1.(1) 


Section: The Factors That Nullify Tayammum are Three. 

1. Those things which nullify the ablution. 

2. Apostacy. 

3. Presumption that one can now obtain water (in the case where 
tayammum was made due to lack of water)/ 


50 It is not necessary to make the earth reach the skin under the hair of 
the face and arms. It is however necessary to pass the hands over that 
part of the beard which is visible. 

51 It is necessary to pass the hand over the face before passing them over 
the arms. 

52 

" This will apply even if one sees a mirage (thinking it to be water), or 
sees people who may have water, but it will not break if something 
prevents usage of the water for wudtf. For example, one sighted water 
but it is only sufficient for drinking or an enemy prevents one from 
acquiring it. 
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Note: The Sunnah Way to Perform Tayammum (Dry 

Ablution): 

1. Begin in the name of Allah, Most Merciful, Most 
Compassionate (to recite Bismillah completely). 

2. Wipe the upper face before the lower. 

3. Wipe the right arm before the left. 

4. For wiping the arms, hold the palms up, placing the left hand 
crosswise under the right with the left hand’s fingers 
touching the back of the fingers of the right hand, passing the 
left hand up-to the right wrist. Then, curling the fingers 
around the side of the right wrist, one passes the left hand to 
the right elbow, then turns the left palm so it rests on the top 
of the right forearm with its thumb pointed away from one 
before passing it back down to the wrist, where one wipes the 
back of the right thumb with the inside of the left thumb. One 
then wipes the left arm in the same manner, followed by 
interlacing the fingers, rubbing the palms together, and then 
dusting the hands off lightly. 

5. One separates the fingers when striking the earth each of the 
two times, and one must remove one’s ring for the second, 
before wiping the arms. 
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Section: Three Types of Impurities That Can Be Purified: 

1. Wine 53 that becomes vinegar on its own. 54 

2. The hide of a dead animal that is tanned. 55 

3. Creatures that are born out of filth. 56 


CJ 


ol2l?re_Jl : 
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53 Wine or any liquid intoxicant is impure, but solid intoxicants are pure 
although they are unlawful to take, eat or drink. 

54 “On its own” without anything being mixed with it. If anything was 
mixed with the wine before it became vinegar, then turning it to vinegar 
does not purify it. 

55 Tanning means removing from a hide all excess blood, fat, hair, and 
so forth by using an acrid substance, even if be impure. Other measures 
such as using salt, earth, or sunlight, are insufficient. Hides of dog or 
pig cannot be purified by tanning. Any hair that remains after tanning 
has not been purified. However, a little is excusable. 

56 Such as worms that grow in carrion. 
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Section: Impurities are of Three Types: 

1. Mughallazah (heavy). 

2. Mukhaffafah (light). 

3. Mutawassitah (moderate). 

Heavy impurity is the impurity from a dog, pig, or their 
offspring. 

Light impurity is the urine of a baby (boy) which only feeds on 
milk and is not yet two years of age. 

All other remaining impurities are moderate impurities . 59 



'jfc iiiii 

^ ^ x / x* 7' ✓ 


OS ft 


o A s & f 


. dill £ di l/ji aidiij 


C 7 

~ Whether the milk of his mother or an animal’s milk, pure or impure, 
it will not change the ruling of it being considered a light impurity. 

" Making “tahrilk” (introducing something sweet, such as a date, into 
the mouth of a newborn child) or giving a child medicine will not 
change the mling. 

59 Example of a moderate impurity: urine, excreta, blood, pus, vomit, 
wine, any liquid intoxicant, wadi , mad hi, slaughtered animals that may 
not be eaten, unslaughtered dead animals (other than aquatic life, 
locusts or human beings), the milk of animals that may not be eaten 
(other than human), the hair of unslaughtered dead animals and the hair 
of animals that may not be eaten (other than human) when separated 
from them during their life. 
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Section: 

• Heavy impurity becomes pure by removing it and then 
washing it seven times, 60 one of which should be with earth. 61 

• Light impurity will be purified by removing the actual 
impurity and sprinkling adequate water upon it (the amount 
of water sprinkled should be greater than the amount of 
urine). 

• Moderate impurity is of two kinds: (1) that which has a 
substance and (2) that without a substance. 

1. That which has a substance is that which has a colour, smell 
and taste. It is necessary to remove its colour, smell and 
taste. 62 


60 Something that becomes impure by contact and that is restricted to 
contamination by traces of moisture from dog or pig, whether saliva, 
urine or anything moist from them, or any of their dry parts that have 
become moist. If something dry such as the animal’s breath or hair 
touches a person, it need only be removed. 

61 Earth cannot be substituted with something else like soap or detergent 
etc. 

62 It is wajib to remove all of its taste, even if it be difficult, and to 
remove both colour and smell if not difficult. If any of the smell or 
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2. The one which has no substance is the one that does not have 
a colour, smell and taste. It is sufficient that water flows over 


: J-*i 
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Section: 

• The minimum menstrual period is a day and a night. 64 It 
generally lasts for six or seven days and the maximum period 
is 15 days and nights. 65 


colour alone is difficult to remove, then the fact that one of these two 
remains does not affect the purity. However, if both the colour and 
smell remain in a spot, it is not considered pure. 

63 If the effects of sun, fire, or wind remove the traces of the impurity, 
the ground is still not pure until water has been poured over it. 

64 It the blood ceases to flow in less than twenty-four hours, then it is 
not considered haid (menstruation) and the woman must make-up the 
salah she omitted during it. If it ceases at twenty-four hours, within 
fifteen days, or between the two (the blood discharged discontinuously 
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• The minimum interval of purity between two menstruations 
is 15 days. Generally it lasts for 23 or 24 days and there is no 
maximum limit to the number of days between two 
menstruations. 

• The minimum postnatal bleeding is a single discharge of 
blood. Generally it lasts for 40 days and the maximum period 
is 60 days. 


within 15 days and the duration of the blood discharged is 24 hours or 
more), then it is haid. 

65 If it exceeds fifteen days, then she is a woman with istihadah (chronic 
vaginal discharge). 
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Section: The Valid Excuses for Delaying the Salah from its 
Prescribed Time are Two : 1 

(1) Sleep 2 and (2) forgetfulness. 3 


1 A third excuse is for a person who delayed the salah to combine two 
salahs during a journey. 

A person was asleep before the time of salah commenced and 
remained asleep until the time ended. When any salah is due but not yet 
performed, and one wishes to lie down for a while and he is certain to 
awaken in time to carry out this duty, it will be makruh for him to sleep 
or lie down. However, if he is not at all certain as to whether he will 
wake up in time or not, it is haram. 

3 A person forgot that he did not perform the salah and only 
remembered after the time of salah expired. This should not be due to 
unmindfulness due to engrossment in playing chess etc. in which case 
he will be sinful. 
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Section: The Conditions of the salah are Eight : 4 

1. Purity from the two ritual impurities. 5 6 7 * 

2. Purity of the clothing, the body, and the place (of 
performing salah). 

o 

3. Covering the awrah (private parts). 

4. Facing the qiblah. 9 


4 The author does not mention Islam and Mumayyidh as a condition 
because they are well known. 

5 Purification from minor and major ritual impurity (hadath and 
janabah through wudu’ and ritual bath respectively as well as from haid 
and nifas). 

6 One’s salah is invalid if one is holding the end of a rope connected 
with something impure. 

7 • • • • • • 

One’s salah is valid if performed on the pure portion of a rug which is 
affected with some impurities, even if the rug or bed moves when one 
moves. The principle is that it is not permissible for a person in salah to 
support or carry any impurity but it is permissible for him to be 
supported by it, provided he is not in direct contact with the impurity. 

o 

It is a necessary condition that the clothing prevents the colour of the 
skin from being exposed and covers the ‘ awrah from all sides including 
above. It is not necessary to cover the awrah from below. A thin 
garment through which the colour of the skin is visible is not sufficient. 
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5. The commencement of the time of salah. 10 

6. Knowledge of it being fard. 

7. Not to regard any of its fard acts as sunnah. 11 

8. To abstain from those factors that nullifies the salah. 
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Ritual Impurities are of two types: (1) minor ritual impurities 
and (2) major ritual impurities. 

(1) A minor ritual impurity is that which makes wudu 5 wajib and 

(2) a major impurity is that which is makes bath wajib. 


9 This is a necessary condition for the five fard salah which must be 
performed while facing the proper direction of qiblah whether a person 
is a musafir (traveller) or a muqlm (non-traveller), riding in a vehicle or 
not. A musafir may perform sunnah salah without facing the direction 
of qiblah. 

10 A person must be certain about the commencement of the time of 
salah. If a person is uncertain about the commencement of the time of 
the salah which he has performed, that particular salah will not be 
correct, even if the salah was in fact carried out in its required time, 
unless he applies his ijtihad (discretion) to determine the time of the 
salah, in which case it will be correct. If he applies ijtihad and the salah 
was carried out before or after the time of the salah, the salah performed 
will be considered a qada’ salah if he has qada’ salah in his 
responsibility otherwise it will be considered a nafl salah. 

11 A person’s salah is not invalidated if he thinks that all of the actions 
in salah are fard. 
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The Awrahs (Private parts) are Four Types: 

c 12 

1. The awrah of a man generally and that of a slave-girl in 

i o 

salah is the area between the navel and the knees. 

2. The awrah of a free woman in salah includes the whole body 
except the face and the two palms. 

3. The awrah of a free woman and that of a slave girl in the 
presence of a stranger is the entire body. 

4. The awrah of a free woman and a slave girl in the presence 
of a mahram (unmarriageable kin) or women is the area 
between the navel and the knees. 


12 

" Men includes young boys, even if they are not yet of the age of 
understanding. It generally means in all conditions; wether in salah or 
outside salah. 

13 The knees and the navel themselves are not part of the awrah, but it 
is wajib to cover them in order to fulfil the command of covering the 
awrah completely. 
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Note: Adhan (The Call for salah) and Iqamah (The Call to 
Commence the salah) 

• Adhan and Iqamah are both sunnah for the fard salah, wether 
praying alone or in a second jamaah of salah. 

• To call out the adhan is better than being the imam for the 
salah. 

• The words of the adhan: 


t Jr\ lui Jf\ lui t Jk\ iui jk\ Jui 
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• It is sunnah to recite the two testifications in a low voice 


before calling it aloud: 
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• To add in the subh salah before the final takbir (Allahu 
Akbar ): 




2 OS 
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The words of the iqamah: 
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When giving the adhan and iqamah, it is mustahab 
(recommended): 

• To be in the state of wudu\ to stand, to face the qiblah, to 
turn the head (not the chest or feet) to the right when saying, 






• To call out the adhan calmly and slowly, pausing for an 
interval after each phrase of the adhan equal to the duration 
of the phrase (except for repetitions of “Allahu akbar ”), 
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which are said in pairs and to give iqamah rapidly without 
pausing. 

• To repeat each phrase after the muadhdhin, even if in the 
state of jandbah (major ritual impurity), during menstruation, 
or when reciting the Qur an. 

• It is makruh to call out the adhan in the state of hadath 
(minor ritual impurity), more severe to do so in a state of 
janabah (major ritual impurity), and even worse to give 
iqamah while in either of these two states. 


After the words and one 


replies: 


ill Vi 'fj Yj J> V 


After the words 6 yji\ ^ one replies: 
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• After the words o~ali ItS” one replies: 
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To recite the following du a after the adhan: 
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The conditions for the muadhdhin: 

• (1) Islam, (2) m umayyidh (the age of understanding), (3) 

sanity and, (4) male if the adhan is for a jama ah of men. 
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Section: The Integrals of the salah are Seventeen: 

1. Intention. 14 

2. TakbTrat al-ihram (The opening statement: “Allahu Akbar ”). 15 


14 To make intention in the heart is wajib and mustahab to utter it with 
the tongue. The intention should be simultaneous with the takbirat al- 
ihram and remains till the completion of the takblr. 

15 Takbirat al-ihram can only be in Arabic with the word, “ Allahu 
akbar,” or “ Allahul akbar”. The minimal valid audibility is that it can 
be heard through normal hearing. The imam calls out the takbir aloud 
every time in salah. It is mustahab to raise the hands from the beginning 
of the takbirat al-ihram to shoulder level, meaning that one’s fingertips 
are even with the tip of the ears, thumbs with the earlobes, and palms 
with one’s shoulders, fingers slightly outspread, the palms face the 
direction of qiblah and the hands are uncovered (i.e. not hidden beneath 
a shawl). After the takblr, one places the hands below the chest and 
above the navel, grasping the left wrist with the right hand, and fixing 
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3. Standing in the fard salah for those who have the ability. 16 

• • *17 

4. Recitation of Surah al-Fatihah. 

5. Ruku' (bowing). 18 

6. Remaining motionless for a moment therein (ruku'). 

7. I c tidal (Straightening up after ruku'). 19 

8. Remaining motionless for a moment therein (i tidal) 

20 

9. Two sajdahs (prostrations). 

10. Remaining motionless for a moment therein (sajdah). 

21 

11.Sitting between the two sajdahs. 

12.Remaining motionless for a moment therein (sitting). 


one’s gaze on the place where one’s forehead will prostrate. The 
complete takbTrat al-ihrcim must be made while standing. 

16 Standing is a rukn (integral) in all fard salah for one who can stand, 
whether by himself or assisted by another, however it is not a rukn in 
nafl salah. Standing requires that the spine be straight. One is not 
standing if one leans so forward that the backbone is no longer straight, 
or bends so that one is closer to ruku ‘ (bowing) than to standing. 

Surah al-Fatihah can be recited from memory or by looking into the 
mushaf etc. It is wajib to recite it in every rakah of salah whether 

loudly or silently, whether an imam, a follower or alone. 

18 

The best method is to raise one’s hands and say, “Allahu Akbar ” so 
that a person begins raising the hands as he starts the takblr and when 
the hands are at shoulder level, he bows. It is mustahab to prolong the 
words of takblr until one reaches the next posture in every takblr so that 
no part of the salah is without dhikr. Thereafter, the hands are placed on 
the knees, fingers apart, with back and neck extended, leg straight and 
elbows out, although women keep them close, then one recites tasbih 
three times. 

19 The i c tidal is to return to the posture one was in before the ruku', 
whether one was standing or sitting. It is wajib to intend nothing by 
one’s movement except i tidal. 

20 In every rak ah. 

" In every rak ah and to intend nothing but sitting by one’s movement. 
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13.Recite tashahhud at the end of salah. 

14.Sitting therein (tashahhud). 

15.Salah upon Nabi M therein (tashahhud). 

16. Salam. 22 

17. To follow the sequence (of the above integral postures of 

salah). 


22 • • • 

Ending the salah with salam. Someone who is not a masbuq 

(latecomer) to a jama ah salah may sit as long as he wishes after the 

imam’s salam to supplicate, finishing with his own salam whenever he 

wishes. 
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Note: Description of the Salah: 

Sunan Before Commencing the Salah: 

To stand for the salah after the completion of the iqamah, to 
be in the first row, to make the row straight, especially for the 
imam when he should enjoin upon the jama ah to do so and to fill 
up the first row first, then the second, and so on. 

Commencing the Salah: 

One starts to make the takblrat al-ihram with the intention 
in the heart. It is mustahab to recite the du a iftitah after the 
takblrat al-ihram. 

After the du d iftitah , it is mustahab to recite the 
ta'awwudh. Ta awwudh is mustahab in every rakah and more 
emphasized in the first rak ah. Then a person recites Surah al- 
Fatihah in every rak ah and the basmalah is one of its verses. 
One says “Amin” at the end of the al-Fatihah, when following an 
imam, one says “Amin” when he does, and then a second time 
when he completes his own recital of the al-Fatihah. 

If one is the imam or praying alone, it is mustahab in the 
first and second rak ah only to recite one complete surah even if 
it be short after the al-Fatihah. It is mustahab to recite the Qur an 
in a tartll (distinct and pleasant way) observing the rules of tajwld 
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and to reflect upon its meanings and lessons. One recites a longer 
surah in the first rak ah than in the second. 

Then one makes rukiT (bows) from the waist. The best way 
is to raise one’s hands and say, “ Allahu akbar ” so that a person 
begins raising the hands as he starts the takbir and when the 
hands are at shoulder level, he bows. It is mustahab to prolong 
the words of takbir until one reaches the posture of ruku c . 

Then one makes i tidal (straightening up), the best way is to 
raise the hand lifting them from the knees as one starts 
straightening up, raising them to shoulder level and the head 
together, saying, “sami allahu liman hamidah .” When one is 
standing upright, one says, “Rabbana lakal hamd .” 

Then one makes sajdah (prostrates), the best way is to say, 
“Allahu Akbar” and to put the knees down first, then the hands, 
and then the forehead and nose, keeping the hands directly under 
one’s shoulders, with the fingers together, extended towards the 
direction of qiblah, and the hands uncovered. For men to 
maintain a one span gap between the two knees and two feet 
whilst women keep them together. For men to keep the stomach 
away from the thighs, and forearms from the sides, whilst women 
keep them together, and to recite “ tasbih ” three times. It is 
commendable to supplicate before Allah St while prostrating. 

Then one raises the head and sits before prostrating a 
second time, the best way is to say, “ Allahu akbar” as one raises 
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the head, to sit in “ iftirash ,” which is to place the left foot on its 
side and to sit upon it while keeping the right foot on the bottom 
of its toes, heel up. To place both one’s hands on the thighs near 
the knees, fingers extended and held together and to recite the 
dua, “ RabbighfirlT, warhamm, wajburhi, warfa'm, warzuqnT, 
wahdim, wa afim, wa fu ‘ anni .” 

Then one prostrates again just as before and after this one 
raises the head, saying, “ Allahu akbar as one first raises it, 
prolonging the takbir until one is standing upright. 

It is sunnah, here and in each rakah that is not followed by 
the tashahhud, to briefly rest in the iftirash style of sitting before 
rising. Then one rises, supported by both hands, palms down, and 
prolonging the takbir until standing. This is called “jilsat al- 
istirdhah ” and is not done after “sajdah al-tilawah ”. 

Then one performs the second rak ah of the salah just like 
the first, except for the initial intention, the takbirat al-ihram, and 
dua iftitah. 

If one’s salah exceeds two rakahs, one sits in iftirash after 
the first two rak ahs and recites the tashahhud and the salah upon 
the Nabi #|, but not upon his family (which is done in the final 
tashahhud). Then one rises, saying, “ Allahu akbar,” and 
supported on one’s hands as before. When standing, one raises 
the hands to shoulder level (which one does here, but not after 
rising form the first or third rak ah), and then goes on to perform 


Http://www.al-inaam.com 


Page 49 




SaCafi 


the remainder of the salah as one did in the second rakah, except 
that one recites the al-Fatihah to oneself and does not recite a 
surah after it. 

One sits at the end of one’s salah for the last tashahhud in 
the “ tawarruk ” style of sitting, with one left posterior on the 
ground and left foot on its side, emerging from under the right, 
which is vertical. 

In the two tashahhuds, the left hand rests on the left thigh 
near the knee, its fingers extended and held together. The right 
hand is similarly placed, but is held closed with its thumb 
touching the side of the index finger, which alone is left 
extended. One raises the index finger and points with it when one 
says the words, “ illallah ,” in the tashahhud. 

Closing the salah: 

Then one says the final “ salam ”. The best way is to say, 
“Assalamu alaykum warahmatullah ,” and to turn the head to the 
right enough to show the right cheek to those behind. One 
thereby intends to finish the salah and intends to make salam to 
the Angels and Muslims whether human or jinn on the right. 
Then turns one’s head to the left and repeat the salam, intending 
to greet those on the left. The follower may intend one of the 
salams to be a response to the salam of the imam. 
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It is mustahab to make dhikr and du a silently after salah. 

Al-Imam al-ShafiT mentioned in al-Umm, “I prefer that the 
imam and follower make dhikr after the salam, and do so silently, 
unless the imam wants to be learned from, in which case he says 
the dhikr aloud until he believes that the congregation has learned 
from him, after which he will say it silently.” 

The imam turns for dhikr and du a so that his right side is 
towards the jama ah and his left side towards the qiblah. He 
leaves his place as soon as he finishes. If there are no women (in 
which case he waits for them to leave first). It is mustahab for the 
followers to remain seated until the imam stands. 
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Section: There are Three Degrees of Intention: 

If the salah is fard, it is compulsory to intend: 

a. The act of salah - the intention of performing salah. 

b. The actual salah that is being offered e.g. Zuhr or ' Asr. 

c. It being a fard salah. 

If the salah is a periodic nafl like “ rawatlb ” 24 or it has a specific 
reason^ , it is compulsory to intend: 

a. The act of salah - the intention of performing salah. 

b. The actual salah that is being offered e.g. sunnah before 
subh or “Istisqa ” (salah seeking rain). 

If the salah is a mutlaq nafl, it is compulsory to intend: 
a. The act of salah - the intention of performing salah. 


23 • • • • • 

It is sufficient for a person to make intention to offer the fard salah of 
Zuhr. 

24 Those sunnah salah performed either before or after the five fard 
salah. 

~ Like the salah of Eid al-Fitr or salah al-istisqa’ (seeking rain). It is 
sufficient that a person makes intention to offer salah of 4 Eid al-Fitr or 
al-istisqa’. 

Those nafl salah that have no time or cause. A person performs them 
when one wants for additional rewards. It is sufficient to merely make 
the intention of performing salah for these salah. 
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Section: The Conditions of Takbirat al-ihram are Sixteen: 

1. That it is pronounced while standing in the fard salah. 

2. That it be in Arabic. 

3. That it be with the word “ Allahu ”. 

4. That it be with the word “ akbar ”. 

5. The sequence between these two words “Allahu akbar ” is 
followed. 

27 

6. Not to lengthen the hamzah of the word “Allah”. 

By reciting it as “Allahu akbar” this can result in the meaning 
changing. 
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7. Not to lengthen the letter of “bcT of “ akbar ”. 28 

8. Not to double the letter of “ ba ”. 29 

9. Not to add a “wrzw” sakin or mutaharrik between these two 
words. 30 

10. Not to add a “waw” before the word “Allah”. 

11. Not to pause for a long or short while between these two 
words. 

o i 

12. To hear oneself uttering its entire letters. 

13. Entering of the time of salah. 

14. For it to occur while facing towards the qiblah. 

15. Not to change even a single letter. 

16. To delay the takbir of the ma mum (follower) till after the 
takbir of the imam. 


o A 
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7 8 

By reciting it as “Allahu akbar this can result in the meaning 
changing. 

9Q 

By reciting it with the tashdid. 

30 By reciting it as “Allahu akbar ” or “Allahu wakbar ”. 

31 That one can hear them oneself, given normal hearing and lack of 
extraneous noise. There is no need to raise one’s voice if there is lot of 
noise. 
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Section: The Conditions of Surah al-Fatihah are Ten: 

1. Sequence. 

2. Continuity. 32 

3. To perfect (pronunciation of) it’s letters. 

4. To perfect it’s tashdlds. 

5. Not to pause for a long or short while with the intention of 
terminating the recitation. 

6. Reciting all its verses including the “ basmalah ”. 

7. Not to commit a mistake that alters the meaning. 

8. To recite it while standing in the fard salah. ’ 4 

9. To hear one’s own recitation. 


" The al-Fatihah is not considered to be interrupted if a one replies to 
the “ Amin ” of the imam, reminding him of the right ayat (verse) when 
he errs, prostrates with the imam in “sajdah tilawah ”, forgetfully falls 
silent or absentmindedly adds some dhikr in it. 

If one omits one of the al-Fatihah’s letters, fails to double a letter that 
should be doubled, or substitutes a wrong letter for the right one, it 
invalidates one’s recital of that particular word, and one must recite that 
word again. This will not invalidate one’s salah unless it changes the 
meaning and was done deliberately. Mistakes in a harakah (short vowel) 
are not harmful as long as they do not alter the meaning. 

34 Its entire letters should be recited while standing. 
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10. No foreign dhikr or recitation should be recited in-between 
(the al-Fatihah). 
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Section: There are 14 tashdlds that are recited on various word of 
Surah al-Fatihah which are demonstrated in the following 
diagram: 

jt jt * 

dJ-13 • 0^*^' ^ J 2 ]—*-) 3 -^jJ' 0 )—tJ' 
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Section: It is Sunnah to Raise the Hands in Four Places : 35 

O/ 

1. During the takbirat al-ihram. 

07 

2. When going into ruku . 

00 

3. When straightening up (/ l itidal): 

4. When standing up from the first tashahhud. 
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35 It is from the “sunan hay ah ” of the salah, the wisdom being to show 
respect and reverence to Allah ft. 

36 Begin raising the hands at the beginning of the takblr and put them 
down at the end of the takblr, means that raising of the hands must be 
simultaneous with the takblr from the beginning till the end. 

07 

A person starts raising his hands at the beginning of takblr and 
prolongs the takblr until he places his hands upon his knees, fingers 
spread apart and backbone and head are straight. 

TO 

A person begins raising his hand with the raising of the head and the 
takblr; when he straightens, he lowers his hands. 
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Section: The Conditions of Sajdah (Prostration) are Seven: 

OQ 

1. To prostrate upon seven limbs/ 

2. The forehead should be exposed. 40 

3. To make sajdah by resting on the head. 41 

4. Not to intend anything but sajdah. 42 

5. Not to prostrate on something that moves with one’s own 

movement. 

6. That one rear’s be higher than one’s head. 

7. Remain motionless for a moment whilst prostrating. 

The Seven Limbs of Prostration are: 

The forehead, both palms, both knees and the portion under the 
toes of each foot. 


39 It is sunnah to place the nose on the ground, however, sajdah will be 
in order if the nose does not touch the ground. 

40 If one is wearing a bandage over the forehead because of an injury, 
sajdah may be made on the bandage without the need of repeating it 
afterwards with the condition that the bandage was put on while one 
was in the state of purity. 

41 The weight of the head and neck should be applied to the place of 
sajdah so that the forehead is firmly stationed on the ground. 

42 If one merely fell down after the i tidal, this will not be regarded as 
sajdah. The person will have to return to i tidal and then go into sajdah. 
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Section: There are 21 tashdlds that are recited in tashahhud, five 
are their completion and 16 are minimal of the tashahhud 43 , all 
are demonstrated in the following diagram: 


43 The minimal tashahhud is: 

* jj jj * * jj 

sLp ^Jpj Odp ^* 0 -**’ . AjlS" jj j a_ 10 j j (_£_;p ' 4 j 1 OJ-pP . a_U c^bafuJ' 

a __p JO' -LgJdj a_10 ^0 4 J 1 V jl . oPp/0' a_10 
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Section: There are 4 tashdids for the minimal salah upon Nabi 
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Section: The minimal salam is “Assalamu alaykum ”: 
There is one tashdld in salam: ^5 Ulp 
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Section: The Times of salah are Five : 44 

• The time of Zuhr begins after the sun descends from its 
zenith (. zawal ) and it ends when an object’s shadow equals its 
length in addition to the length of its shadow at the time of 
zawal. 

• The time of Asr begins when the object’s shadow equals its 
length in addition to the length of its shadow at the time of 
zawal , and ends when the sun sets. 

• The time of Maghrib begins from sunset and ends with the 
disappearance of the red horizon. 

• The time of Isha 5 begins from the setting of the red horizon 
and it ends at subh sadiq. 

• The time of Subh begins from the dawn until sunrise. 

There are three types of horizons; red, yellow and white: 

• The red horizon is at the time of Maghrib, while the yellow 
and white are at the time of Isha 5 . It is sunnah to delay the 
salah of Isha 5 till the yellow and white horizons disappear. 


44 It is best to pray every prayer at the beginning of its time, taking the 
necessary steps at its outset, such as purification, clothing one’s awrah, 
giving the adhan and iqamah, and then praying. If less than one rakah 
of one’s salah occurs within the proper time (meaning that one does not 
raise one’s head from the second sajdah of the rak ah before the time 
ends) and the remainder takes place after it, then the entire salah is 
considered as qada’. It is not permissible to intentionally delay the salah 
until part of it is prayed after the time has terminated. 
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Section: There are 5 times in a day during which it is haram 45 
to offer those salahs which do not have an immediate or 
preceding cause: 46 

1. At the time of sunrise until the sun rises to the extent of the 
height of a spear. 

2. At the time when the sun is at its zenith until it declines, 
except on Fridays. 

3. At the time the sun becomes yellow/pale until sunset. 

4. After Subh salah until sunrise. 

5. After c Asr salah until sunset. 


45 It is neither haram nor makruh to offer salah within the Sanctuary of 
Makkah at any time. 

46 The salah is unlawful and invalid and it will not discharge a person 
from a vow. It is permissible at the above times to offer salah that are 
performed for a particular reason, such as the salat al-janazah (funeral 
salah), tahiyyat al-masjid (greeting the mosque), sunnah after wudu’, 
and is also permissible to make qada ’ salah though one may not 
perform the two rak ahs that are sunnah before entering the state of 
ihram. 
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Section: The Pauses in salah are Six: 47 

1. Between the takbirat al-ihram and the “dua iftitah ” (the 

1 «-x 48 

opening du a). 

2. Between the “dua iftitah ” (the opening dua) and 
ta awwudh 49 . 

3. Between the ta c awwudh and Surah al-Fatihah. 

4. Between the completion of Surah al-Fatihah and saying, 
“Amin”. 

5. Between “Amin” and the surah. 

6 . Between the surah and bowing (ruku ). 


47 It is mustahab to pause for the duration of one tasbih (duration of 
reciting one “ subhanallah ”). 

It is mustahab for the imam to remain silent for the time that a 
follower can recite Surah al-Fatihah and for him to engage in the 
recitation of the Qur an or du a silently. 

49 Ta c awwudh is to recite “A iidhubillahi minash shaitanir rajim 
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Section: There are Four Postures in Which Tuma ninah 
(Composure) is Compulsory: 

1 . Inruku'. 

2. In i‘tidal (when straightening up after ruku ). 

3. In sajdah. 

4. While sitting between the two sajdahs. 

Tuma 5 ninah (composure) is a pause after movements to such an 
extent that every limb remains in its place for the duration of 
reciting one “ subhanallah”. 
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Section: The Causes for Sajdah Sahw 50 (Prostration of 

Forgetfulness) are Four: 

1. Leaving out some of the “sunan ab ad ” (main sunnah), either 
completely or partly. 51 

2. To forgetfully do an action that would nullify the salah if it 
was done intentionally. 

3. To recite a verbal integral of salah in an inappropriate place/ 

4. To perform a physical integral with the possibility of it being 
an extra integral. 54 


50 The sajdah sahw, even if there are numerous reasons for it in one 
salah, is only two sajdahs (prostrations). 

51 If one misses a sunnat ab'ad (main sunnah) even purposely, one 
performs sajdah sahw. If one misses anything besides a rukn (integral) 
or sunnat ab'ad (main sunnah), then one does not postrate for it. If one 
forgets the first tashahhud and stands up, it is not permissible to retun to 
it. If one intentionally returns to it, this invalidates one’s salah, but if 
one returns to it absentmindedly or out of ignorance, one merely 
prostrates for it, though one must stand up as soon as one remembers. 

' Such as turning the head, taking one or two steps, lengthening a short 
integral like i l tidal or a little speech, provided it is not the type of action 
whose unintentional performance also invalidates the salah such as 
much speech or action, since doing it would in any case invalidate the 
salah. 

53 Such as reciting a part or all of the al-Fatihah or tashahhud at the 
wrong place. This will not apply to the tasbihat even though one did so 
purposely. 

54 When one is uncertain whether he or she has prayed three rak ahs or 
four, one should assume that he or she did not perform it. 
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Section: The Sunan Ab ad 5 ^ (Main Sunnahs) of salah are Seven: 

1. The recitation of the first tashahhud. 56 

2. The sitting therein (in the first tashahhud). 

3. The recitation of salah upon Nabi M therein (in the first 
tashahhud). 57 

4. The recitation of salah upon his family in the final tashahhud. 

5. The recitation of du a Qunut. 

6. The recitation of salah and salam upon Nabi M (in du a Qunut). 

7. The recitation of salah and salam upon his family and his 
Companions therein (in du a Qunut). 


55 Sunan abad are those sunnah acts that if omitted can be compensated 
for by sajdah sahw. On the other hand, those sunnah acts that cannot be 
compensated for by sajdah sahw are called sunan hay ’ah. 

56 If the imam left out the first tashahhud, it is not permissible for the 
follower to act contrary to the imam i.e. the follower will have to also 
follow the imam in this act. 

~ If the imam lengthens the first tashahhud for a valid reason and the 
follower completed the first tashahhud before the imam, the follower 
should not continue and recite the salah upon the family of Nabi H, 
rather he should occupy himself with du a. 
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Section: The Factors Which Nullify the salah are Fourteen: 

co 

1. Hadath (ritual impurity). 

2. Impurity falling on the body or clothes 59 if not removed 
immediately 60 without carrying it. 61 

3. Exposing of the awrah if it was not covered immediately. 


58 Even unintentionally, if a person forgot to perform wudu’ and offers a 
salah, this salah will not be valid. 

59 If an imam led a jama ah while there was impurity on his clothes, the 
entire jama ah will have to repeat the salah if the impurity was visible to 
others or if it was in such a place that all could have seen it. If it was not 
visible, the imam alone will have to repeat the salah. 

60 Not more than the minimum amount of one tasbih. 

61 By removing the impurity - for example with the side of a stone or a 
stick without carrying the stone or stick. 
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4. Intentionally uttering one or two letters which can be clearly 

z: Q 

understood. 

5. To break the fast intentionally (in salah). 64 

6 . To forgetfully eat a lot. 65 

7. Three consecutive motions even if involuntarily. 66 

8 . Extra movement that is contrary to the habit of a sane 

67 

person. 

z: o 

9. An excessive strike of the hand. 


62 ( • 

When the awrah of a person becomes exposed even slightly, the 

salah is invalidated. However, if it was exposed because of wind and it 
is covered up immediately with little movement, the salah remain valid. 
If much movement is done to cover the exposed part, the salah will be 
invalidated. 

The salah is invalidated when two or more letters worth of sounds 
such as laughter, crying, groaning, clearing the throat, blowing, sighing, 
or similar are audible. If the need to cough arises involuntarily, a person 
should try his utmost to suppress it. However if after trying hard, the 
need still subsists, he may cough for relief even if a sound of two or 
more syllables is formed. 

64 Any action that invalidates the fast like inserting a stick into the body 
cavity. 

65 The salah is invalidated when any (even if a little) substance reaches 
the body cavity intentionally. It also invalidates the salah if it occurs 
absentmindedly or in ignorance of its prohibition, provided the amount 
of the substance is commonly acknowledged to be much, though not 
invalidated if it is little. 

66 The salah is invalidated by adding, even if absentmindedly, a motion 
that is not one of the actions of salah, provided it is both considered by 
c urf (common acknowledgement) to be much and uninterruptedly 
consecutive, such as three steps or successively moving three separate 
body parts - like the head and two hands, though an up-and-down 
motion is considered as just one - or three or more consecutive motions. 

Such as jumping, it invalidates the salah. 
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10.To intentionally add an extra physical integral of salah. 69 
1 l.To precede the imam in two physical integrals of salah. 70 

12. To delay with the two integrals without an excuse. 71 

13. The intention of terminating the salah by suspending its 

72 

termination on a foreign action. 

I'X 

14. By doubting its termination. 


/: o 

One or two slight movements do not invalidate the salah. If a person 
only moves a finger e.g. to scratch an itching place on the body, the 
salah does not break even if he moves his finger tip many times. 

69 When a person intentionally performs extra integral e.g. three sajdahs 
or two ruku s in one rakah. 

To complete two integrals before the imam does invalidates the salah. 
If one does so absentmindedly or in ignorance of its prohibition, it does 
not invalidate the salah, but the rak ah is not counted and one must now 
add an additional rak ah after the imam finishes with salam to complete 
the salah. 

Without an excuse, it is makruh to lag behind the imam until he 
completed an integral, and it invalidates one’s salah to lag behind the 
imam until he completed two integrals. If the imam bows and 
straightens-up while without excuse one has not yet bowed, it does not 
invalidate one’s salah until the imam actually begins going down 
towards prostration and one still not bowed. 

“To decide to break one’s salah if such and such a thing happens, 
regardless whether the event will definitely occur during the salah or 
whether it may happen, such as, “I will stop if Zayd enters.” 

73 

Not to know whether one has terminated or not; means one hesitates 
in one’s heart, saying, “Shall I stop intending salah or continue?” The 
mere thought of how it would be if one were to hesitate during the salah 
is of no consequence, rather the occurrence of doubt that negates one’s 
resolve and certainty is what is considered here. 
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Note: Sunan Rawatib - The Sunnah salah Before and After 

the Fard salah: 

• • 

The optimal numbers of these are: 

• Two rak'ahs before Subh salah. 

• Four rak'ahs before and after Zuhr salah. 

• Four rak'ahs before 'Asr salah. 

• Two rak'ahs after Maghrib salah. 

• Two rak'ahs after Tsha 5 salah. 

The sunnah muakkadah (emphasized sunnah) consist of ten 
rak'ahs: 

• Two rak'ahs before Subh salah. 

• Two rak'ahs before and after Zuhr salah. 

• Two rak'ahs after Maghrib salah. 

• Two rak'ahs after Isha 5 salah. 

It is recommended to pray two rak'ahs before Maghrib salah. 

The sunan of Jumu'ah are the same as for Zuhr salah. 

Witr salah - The Final salah at Night: 

The best time for Witr is after the sunnah of Isha 5 salah, unless 
one intends to offer the Tahajjud salah. Witr is a minimum of one 
rak'ah and the optimal is to perform eleven rak'ahs. Three 
rak'ahs is the minimal optimal number of rak'ah and one 
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separates them by completing two rakahs with salam and then 
performs the final rak'ah. One recites Surah al-Ala in the first 
rak'ah, Surah al-Kafirun in the second rak'ah, and Surah al- 
Ikhlas , Surah al-Falaq and Surah al-Nas in the third rak'ah. 

Tarawlh salah: 

• • 

It is sunnah to perform tarawlh, which is twenty rak ahs of group 
prayer on each night of Ramadan. 

Duha salah: 

• • • 

It is sunnah to pray the Duha salah (midmorning prayer), which 
minimum of two rak ahs, is optimum eight rak ahs, and a 
maximum of twelve. One completes a pair of rak ahs with salam. 

Tahajjud salah: 

Nafl salah (superogatory prayer) at night is an emphasized 
sunnah, even if one can only do a little. The last part of the night 
is the best time to offer tahajjud salah. 

Tahiyyat al-masjid: 

It is sunnah for one who enters a masjid to greet the masjid by 
praying two rak ahs each time he enters. One is no longer entitled 
to pray it after sitting. 
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Section: The Intention of Being an Imam is Compulsory 74 in 
Four Conditions: 

1. The Friday Prayer. 75 

2. To repeat the fard or nafl salah in its time hoping for reward. 76 

• • • nn 

3. A vowed salah that is to be performed in congregation. 

7 o 

4. A salah offered before its time due to rain. 


74 The intention of being an imam is compulsory upon the imam during 
takbirat al-ihram. As for the follower, the intention of being a follower 
is wajib if he intends to follow the imam even in the middle of salah 
besides in these four conditions in which case it is wajib for him to 
intend being a follower during takbirat al-ihram. 

~ If the imam leaves out the intention of being an imam during takbirat 
al-ihram , his salah will not be valid. 

To repeat the fard salah that was performed in its time or nafl salah, 
which was sunnah to perform in jama'ah (except Witr salah in the 
month of Ramadan because there is no repetition for Witr). And to 
repeat them (once) both on their time with jama ah (in the entire salah) 
hoping for the reward of jama ah. 

77 If a person leaves out the intention of being an imam during takbirat 
al-ihram , his salah alone is valid but he will be sinful. 

78 

A group of people who are gathered because of rain and they perform 
jama ‘ taqdim , if the imam left out the intention of being an imam, his 
salah will not be valid. 
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Section: The Conditions for Following an Imam 79 are Eleven: 

1. The ma’mum (follower) shouldn’t know of any invalidity of 

on 

the salah of his imam due to ritual impurity or anything else. 


79 Salah jama'ah is fard al-kifayah (communal obligation) upon all 
males, free persons, muqlm (non-travellers), sane individuals and those 
that have reached the age of puberty for the five fard salah and sunnah 
for female, such that the rite of the salah be public in a manner that the 
manifestation of obedience to Allah’s command are evident. If held in 
houses where the rite of salah is not public, the obligation remains 
unfulfilled though a house with a sign on it is sufficient. It is best for 
men to offer salah in jama‘ah at the masjid and better for women to pray 
at home than at the masjid. 

80 It is valid for a Shaft 1 ! to follow an imam of a different madhhab 
whenever the follower is not certain that the imam has omitted an 
obligatory component of salah. However, if certain that the imam has 
omitted one, it is not valid to follow him. The validity is based solely on 
the madhhab of the follower as to whether or not something 
obligatory has been omitted. Example, a Shaft ! followed a Hanafi 
imam who touched his private part. According to the madhhab of the 
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2. It should not be such that according to the madhhab of the 
mamum, the salah of the imam is invalid and has to be 
repeated. 81 

3. The imam should not be a follower. 

OQ 

4. Nor an illiterate person. 1 

5. The ma mum should not stand ahead of the imam. 

6. The ma mum should be aware of the movements of his 
imam. 85 

o/: 

7. The imam and the ma mum are in the same masjid or 

07 

approximately 300 arm lengths apart. 


follower the wudu’ of the imam is invalidated but not in the madhhab of 
the imam. 

o 1 

It should not be such a follower following the salah of a person which 
will have to be repeated, like a person offering salah with tayammum 
because of cold, a muqlm who made tayammum in a place where 
normally water can be found easily or a person who does not find 
neither water for wudu’ nor earth for tayammum. In these situations, the 
salah should be repeated, although the salah was valid according to the 
madhhab of the imam. 

It invalidates one’s salah to take a ma mum as one’s imam when the 
ma mum is concurrently praying behind an imam, though if his imam 
finishes with salam and the ma mum is still praying, he may then be 
taken as one’s imam. 

A qari, one who recites Qur’an properly, may not follow one who is 
unable to recite Al-Fatihah properly, irrespective of him being unable to 
recite other verses properly beside Al-Fatihah or not. 

The follower’s salah is invalid if his heel is in front of the imam’s. 
His heel should be behind the imam’s heel, even if it be a little, but not 
more than three arms length, in which case, the merit of jama'ah is lost. 

~ Whether by seeing the imam, or hearing his muballigh (the person 
who repeats the imam’s takblr in a loud voice so people can hear). 

Whenever an imam leads a follower in a masjid, the jama ah is valid 
even if they are at a distance from each other. Multiple interconnected 
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8. The ma’mum intends to follow the imam or the 
congregation. 88 

9. The imam and the ma’mum conform to each other in the 

OQ 

movement of salah. 

10. The ma’mum should not differ with the imam regarding those 
sunnahs which do not permit contradiction. 90 


masjid openings unto each other are considered as one masjid. So too, is 
the masjid’s outer courtyard, even when there is a walkway between the 
courtyard and masjid. 

When the imam and ma’mum are not in a masjid, but are in an open 
expanse such as a desert or large house, their jama ah is valid as long as 
the distance between them does not exceed approximately 144 meters. 
If they are farther apart than this, their jama ah is not valid. 

o o 

The follower intends to follow the imam whether at the takbirat al- 
ihram or thereafter. If the follower neglects to do so, his salah is as if he 
had performed it alone. It invalidates one’s salah to purposely omit the 
intention to follow the imam while at the same time praying behind him 
and following his motions by awaiting them for a long period of time. 
Awaiting the motion of the imam for a short period of time or 
performing one’s own salah simultaneously with his does not invalidate 
it. 

89 A person who is offering a fard salah cannot follow a person who is 
offering a salat al-kusuf (eclipse salah). The jama‘ah is valid when (1) 
the imam is performing a fard salah and the follower is performing a 
nafl salah or vice versa, (2) the imam is performing the Zuhr and the 
follower is praying the subh or vice versa, (3) the imam is praying while 
sitting and the follower is praying standing, or vice versa and, (4) the 
imam is performing qada’ salah while the follower is performing his 
current one or vice versa. 

90 If the imam omits a sunnah that the ma’mum cannot add without 
considerably lagging behind, such as the first tashahhud, then it is 
unlawful for the ma’mum to perform the missing sunnah. He must 
follow the imam. If he performs it anyway intentionally knowing that it 
is unlawful, it invalidates his salah. If the sunnah omitted by the imam 
can be done without much of a lag, such as jilsat al-istirahah , then the 
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1 l.The ma’mum should follow his imam. 91 
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Section: The Forms of Following the Imam are Nine: 

Five of which are valid: 

1. For a male to follow a male. 

2. For a female to follow a male. 

3. For a hermaphrodite to follow a male. 

4. For a female to follow a hermaphrodite. 

5. For a female to follow a female. 


ma’mum may add it without ceasing his participation in the jama ah. 
This also applies to when the imam omits the Qunut in Subh salah, 
which the ma’mum may perform it if he can catch up with the imam 
before the imam raises his head from second sajdah. If the imam raises 
his head before the ma’mum makes sajdah even once and he has not 
intended to cease his participation in the jama ah, then the ma’mum's 
salah is invalid. 

91 It invalidates one’s salah to say takbirat al-ihram simultaneously with 
the imam, or to be uncertain as to whether one did so or not. It is 
makruh to perform some other part of the salah simultaneously with the 
imam, thereby losing the merit of jama ah. 
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Four of which are invalid: 

1. A man following a woman. 

2. A man following a hermaphrodite. 

3. A hermaphrodite following a woman. 

4. A hermaphrodite following a hermaphrodite. 
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Section: The Conditions of Jama Taqdim 92 are Four: 

no 

1. To begin with the first salah. 

2. To intend joining the salahs. 94 

no 

' It is permissible to join Zuhr salah and Asr salah during the time of 
either of them. Similarly it is permissible to join the Maghrib salah and 
Isha salah, provided one joins them during a journey in which salah 
may be shortened or because of severe rain. 

93 If one prays the second of the two salahs before the first, then that 
salah is invalid and must be repeated after the first, if one still wants to 
join them. 
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3. Performing them consecutively. 95 

4. The continuity of the excuse. 96 
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Section: The Conditions of Jama Ta’khir are Two: 

1. To have the intention of delaying a salah up-to after its time 

07 

and to have this intention in its proper time. 

2. The remaining of the excuse until the completion of the 
second salah. 


94 That the intention to join the two salahs occurs before finishing the 
first, either coinciding with the takbirat al-ihram or occurring during 
the salah. 

95 Not to pause at length between them. 

96 That continues until one finishes both salahs. 

Q7 

To make the intention before the end of the first salah’s time by an 
interval which could contain at least one rak ah. If one neglects this 
intention, one has sinned, and praying the first salah during the second 
salah’s time is considered qada’. 
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Section: The Conditions of Qasr (to shorten the salah ) 98 are 
Seven: 

1. His journey should be at least two marhalahs" (approximately 
81 kilometers one way). 

2. The journey should be a permissible one in Shari ah. 100 

3. Knowledge of the permissibility of qasr. 

4. Intention of qasr during takbirat al-ihram. m 

5. The salah should be a four rakahs salah. 


QQ 

It is permissible to shorten the Zuhr, Asr, and Isha salah to two 
rak ahs each. To shorten the salah of a musafir (except a sailor and a 
perpetual traveller) is more virtuous if the journey reaches three 
marhalahs. 

99 The journey’s destination must be known. If a wife travelling with her 
husband or a soldier with his leader does not know the destination, they 
may not shorten their salah as long as they have not yet travelled the 
distance that permits shortening. When they have travelled it, then only 
may they shorten it. If they know the destination and the journey meets 
the condition, then they may shorten their salahs from the beginning of 
the journey. 

100 Travelling for a reason that is not disobedience to Allah M as there is 
no concession to shorten salah on such a journey. 

101 It not being valid if made after takbirat al-ihram. 
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6. The continuity of travel till the completion of the two rak ah 
salah. 102 

7. That he should not follow one who is performing salah 
completely in any portion of his salah. 


1Q2 t t # i 

The salah takes place from start to finish while on the journey. If 
one’s vehicle arrives before the salah is completed, one will have to 
perform the full salah. 
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Section: The Conditions of Jumu ah 1 * 3 are Six: 

1. The complete salah be performed in the time of Zuhr. 

2. It should be within a district of the town/ 

3. To perform the salah in congregation. 

4. There should be forty free males who are mature and 
permanent residents of the town. 4 

5. No other congregation of Jumu ah in the same town should be 
offered either before it or at the same time. 5 


1 To attend the salah of Jumu'ah is fard ayn. It is the most virtues of 
salah, and its day, Jumu ah, is the best day of the week. 

If the jama ah commenced the Jumu ah salah late and they doubt 
before commencing if they will be able to finish it within its time, then 
they must begin it as a Zuhr salah. 

3 In places where there is no hardship upon anyone to pray at one 
location. 

4 Permanent residents means that they live there and do not leave except 

when they need to. The minimum according to Imam Abu hanlfah 
rahimahullah is three participants besides the imam. 
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6. To deliver two khutbahs before the salah. 

Note: Sunan and Adab of Jumu ah: 

• It is mustahab to perform a sunnah bath and makruh not to do 
so before going to the Jumu ah salah, though it may be 
performed anytime after dawn. 

• It is also mustahab to clean the teeth with miswak, trim the 
nails, remove body hair, eliminate offensive odours, and 
wear perfume and one’s finest clothes (white being the best). 

• To arrive early to the masjid, the best time being from dawn 
on. 

• To come on foot in tranquility and dignity, and not to ride to 
the masjid unless there is an excuse. 

• To sit near to the imam and to recite dhikr, Qur an and salah 
in abundance upon Nabi M- 

• It is recommended to recite Surah al-Kahf and salah upon 
Nabi M on the night before Jumu ah and during its day. 

• It is recommended to supplicate to Allah ft excessively on 
Jumuahs, seeking the moment when du as are answered. 


5 There be no other Jumu ah salah prior to or simultaneous with the 
takbirat al-ihram of the salah. That jama'ah where the intention was 
made later, will have to perform Zulir salah. 
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Section: The Integrals of the Two Khutbahs are Five: 

1. Praising Allah §S in both the khutbahs. 6 * * 

2. Salah upon Nabi M in both the khutbahs. 

8 

3. Enjoining taqwa in both the khutbahs. 

4. Recitation of one verse of the Qur an in one of the khutbahs. 9 

5. To make du a for the believers, males and females in the 
second khutbah. 10 


6 Saying “ Alhamdulillah ” (praise be to Allah) i.e. this particular 
utterance being prescribed. 

Salah upon Nabi M (Blessings on the Prophet H), which is also a 
prescribed utterance. 

o 

Enjoining taqwa (fear of Allah H), for which a particular expression is 
not prescribed, it being sufficient to say, “Obey Allah”. 

9 That conveys an intended meaning, such as a promise, threat, 
exhortation, or similar. 

10 The du a must be for their akhirah (hereafter) as du as for this world 
alone do not fulfil the integral of the khutbah. 
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Section: The Conditions for Delivering the Two Khutbahs are 
Ten: 

1. Purity from minor and major ritual impurities. 11 

2. Purity from impurity on the clothes, body and place. 

c 12 

3. Covering the c awrah (private parts). 

4. To stand; this applies to those who have the ability to. 

5. To sit between the two khutbahs for the duration that one 

pauses between two postures in salah. 

6. Continuity between the two khutbahs. 

11 If the khatib (speaker) breaks his wudu’ during khutbah, the khutbah 
has to be repeated. But there is no harm if the khatib breaks his wudu’ 
after delivering both the khutbahs and before performing salah. 

“ The khatib’s awrah (private parts) should be covered. However, this 
is not a condition for the listener (for the validity of the khutbah). 
Similarly, the conditions of purity, to be in the place of salah and to 
understand the khutbah are not conditions for the ma’mum. 
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1 o 

7. Continuity between the two khutbahs and the salah. 

8. The khutbah should be in the Arabic language. 14 

9. Forty people should hear the khutbah. 15 

10. It should be done in the time of Zuhr. 


13 The pause between these integrals should not be too long but should 
rather be according to the common understanding of people and not 
more than the shortest two rakahs of salah. 

14 All the integrals of the khutbah should be in the Arabic Language. 

15 Forty people including an imam. 
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Note: The Sunan of the Khutbah: 

• The Khatib (speaker) stand on a minbar (pulpit) or a high 
place and that it be to the right of the mihrab (prayer niche) 
and that the khatib stand on the right side of the minbar. 

• The khatib says, “Assalamu alaykum” to those present when 
he enters the masjid and again when he ascends the minbar 
and reaches his seat there. 

• The khatib sits until the muadhdhTn has completed the second 
adhan. 

• When speaking, the khatib lean on a sword, bow or stick 
which is in his left hand. It is desirable for him to put his 
other hand on the minbar. If he does not have a sword or the 
like, he keeps his hand still by placing the right upon the left, 
or dropping them to his sides. He does not move them or 
fidget with one, as the aim is stillness and humility. 

• The khatib face the jama ah during both khutbahs and should 
not turn to the right or left during the khutbahs, for it is a 
reprehensible innovation. It is desirable for the listener to 
face the khatib. 
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Section: There are Four Things Compulsory for the Preparation 
of the Deceased : 1 

1. To wash the deceased. 2 

2. To shroud the deceased. 3 

3. To perform salah upon the deceased. 4 

4. To bury the deceased. 5 


1 For the Muslim deceased who did not die in the state of ihram nor as a 
martyr. When a person dies, it is mustahab (recommended) that his 
closest mahram (unmarriageable kin) closes his eyes and jaws in order 
to make his joints flexible, gently removes his clothes and covers him 
with a light cloth and places something heavy on his stomach. 

It is mustahab that the one washing the deceased be trustworthy so that 
he can be relied on to wash the deceased completely and so forth. If he 
notices something good, it is sunnah to mention it, but if he notices 
something bad, it is unlawful to mention it as this is backbiting. 

3 It is haram to look at the awrah of the deceased or touch it except 
with a cloth. It is mustahab not to look at or directly touch the other 
parts of the body save with a cloth. 

4 It is wajib to perform salah over the deceased. However, it is haram to 
give a bath and to offer salah upon a martyr. The obligation is fulfilled 
if a single Muslim male who has reached the age of mumayyiz 
(discrimination) prays over the deceased. It is recommended to perform 
the janazah salah (funeral prayer) in a jama ah (group). It is mustahab to 

pray it at a masjid and makruh to offer the salah at a cemetery. 
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Section: The minimum wash is to pass water over the entire 
body and the best is to wash the private organs, to remove filth 
from the nose, to wash the limbs of wudu’, to rub the body with 
lotus leaves and to pour water over the body thrice. 5 6 


5 Then the deceased is buried obligatorily. It is best to bury him in the 
cemetery. 

6 It is wajib for the one washing the deceased to cover the awrah of the 
deceased. It is sunnah that no one be present except him (one washing) 
and his assistant. Incense should be burned from the start of washing till 
the finish. It is best to wash the body under a roof, and best that cold 
water be used, heating it when necessary so as to remove filth that could 
not otherwise be removed or when the weather is cold, since the 
deceased suffers from it just as a living person would. 
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Section: The minimum shrouding is one cloth that covers the 
whole body. The perfect shroud for a male is three cloths and for 
a female, a shirt, a scarf, an upper garment and two cloths. 7 


n • • • • • 

It is mustahab to scent the shroud with incense, to sprinkle on it an 
aromatic compound of camphor, reed perfume etc., to place cotton and 
perfume on the apertueres of the body such as the eyes, mouth, nostril, 
and ears and on places that touch the ground in prostration, and to 
perfume the entire body except if a person dies while in a state of ihram 
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Section: The Integrals of salah Janazah (Funeral Prayer) are 
Seven : 8 

1. Intention. 9 

2. Four takbirs. 10 

3. To stand for those who are able. 

4. Recitation of Surah al-Fatihah. * 11 

5. Salah upon Nabi M after the second takbir. “ 


o 

The conditions of janazah salah (funeral prayer) are the same as other 
salah, but in addition require: that the deceased’s body has been washed 
before the salah and that the imam and the ma mum do not stand ahead 
of the body during the salah. 

9 It suffices that one merely intends to pray four takbirs over the 
particular deceased person as a fard kifayah act. The intention must 
coincide with the takbirat al-ihram. 

10 One says, “Allahu Akbar ”, four times in the janazah salah, raising 
one’s hand to shoulder level at each one, and it is mustahab each time to 
fold the right hand over the left. 

11 After takbirat al-ihram , it is wajib to recite Surah al-Fatihah. It is 
mustahab to recite ta awwudh before it and “Amin” after it, but not to 
recite the “du ‘a iftitah ” or a surah therein. 

' It is wajib to recite salah upon Nabi M after which it is sunnah to 
supplicate for the believer. It is also sunnah to recite salah upon the 
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6. Du a for the deceased after the third takbir. 

7. Salam. 14 
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Section: The minimum depth for a grave is a hole that conceals 
the odour of the body and protects it from animals. The perfect 
depth is the height of a man with his arms raised and fingers 
open, his chest should be placed on the soil, and it is wajib to 
make him (the deceased) face the qiblah. 15 


family of Rasulullah it and to say, “AlhamdulillaK' before the salah 
upon NabI M- 

13 The supplication for the deceased, the minimum being, “O Allah, 
forgive this deceased”. 

14 Then one says, “Assalamu alaykum” twice, the first being wajib and 
the second sunnah. 

15 It is mustahab for the person burying the deceased: (1) to say, 
“Bismillahi wa ala millati Rasulillah $g“, (2) to supplicate to Allah for 
the forgiveness of the deceased, (3) to place a block as a pillow for him 
and to pull-back the shroud enough to lay his cheek directly on the 
surface of the block and, (4) to place the deceased upon his right side. 
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Section: There are Four Factors That Permit the Exhumation 
of the Deceased: 

1. To give a bath as long as the (body of the) deceased has not 
decomposed. 16 

17 

2. To make the deceased face towards the qiblah. 

3. For wealth if it was buried with the deceased. 

4. For a woman when her foetus is buried with her and there is 
a possibility that it is still alive. 19 


16 It is wajib to exhume a deceased who was buried without been given 
a bath or tayammum contrary if the deceased was buried without being 
shrouded. In such a case he should not be exhumed. 

17 

As long as the body of the deceased has not decomposed. 

It is wajib to exhume a deceased even after the body of the deceased 
has decomposed; to take that wealth that has been buried with the 
deceased whether the owner demands it or not. 

19 That foetus which is six months of age or more because it is 
necessary to remove a living baby from the womb of the deceased 
before burial. 
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Section: There are Four Rulings for Seeking Assistance: 

1. Permissible. 

2. Undesirable. 

3. Makruh (disliked). 

4. Wajib (compulsory). 

90 

• It is permissible to ask for water to be brought close. 

• It is undesirable to ask for water to be poured towards the 
one making wudu 5 . 21 

• It is makruh for someone else to wash the limbs. 

22 

• It is wajib for a sick person who is incapable. ~ 


20 • ) 

For the purpose of making wudif. 

Because this is the c ibadah (act of worship), it is preferable to show 
the humility and slavery in the ibadah and this is attained by doing it by 
oneself. 

' It is wajib for one who is incapable to seek assistance even though by 
paying the normal salary for that task. 
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Section: The Wealth upon Which Zakah is Compulsory are 
Six Types : 1 * 

2 

1. Livestock. 

2. Money. 3 

3. Crops. 4 


1 Zakah is wajib on every Muslim (male, female, adult or child) who has 
possessed a zakah-payable amount for one lunar year. 

~ Zakah on livestock is limited to camels, cattle, sheep and goats. Zakah 
is wajib when one has owned (1) a zakah-payable number of livestock, 
(2) for one lunar year and (3) has been grazing them on unowned open 
range pasturage for the entire year. There is no zakah on cattle that were 
fed fodder or grain only even if they could have otherwise been grazed. 

3 Zakah is wajib for anyone who has possessed the zakah-payable 
amount of gold or silver for one lunar year. Nisab, the minimum that 
necessitates zakah for gold is 20 mithqals (84.8 grams), on which 2.5% 
is due and for silver is 200 dirhams (594 grams), on which 2.5% is due. 
While there is a considerable difference between the value of the gold 
and silver zakah minimum, the minimum for monetary currency should 
correspond with that of silver, since it is more beneficial for the poor. 

4 The zakah for crops is only on the staple types that people cultivate, 
dry, and store, such as wheat, barley, millet, rice etc. There is no zakah 
on fruit except for raw dates and grapes. There is no zakah on 
vegetables nor is there zakah on seasonings such as cumin or coriander 
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4. Wealth acquired from business in which two and half percent 
of the value of the commodity should be discharged. * * * * 5 

5. Treasure troves. 6 

6. Mines. 7 


since the aim in using them is preparation of food, not nourishment. The 

minimal quantity on which zakah is payable for crops is 618.8 
kilograms of net dried weight, free of husks or chaff. The zakah for 

crops that have been watered without effort, as by rain and the like, is 
10 percent of the crop. The zakah for crops that have been watered with 
effort, such as on land irrigated by ditches is 5 percent of the crop. 

One is obligated to pay zakah as soon as one possesses the zakah- 
payable amount of grain, or when the ripeness and wholeness of a 
zakah-payable amount of dates or grapes is apparent, otherwise, one is 
not obligated. 

5 Zakah on trade goods is wajib for anyone who: (1) has possessed trade 
goods for a year, (2) whose value at the zakah year’s end equals or 
exceeds the zakah minimum of gold or silver, (3) that the trade goods 
have been acquired through a transaction, or received as a gift given in 
return for something else, or such as an article rented from someone in 
order to rent them out to others at a profit, or land rented from someone 
in order to rent it out to others at a profit and, (4) that at the time of 
acquisition, the owner intended to use the goods for trade. 

6 An immediate zakah of twenty percent is due when one finds a 
treasure trove that was buried in pre-Islamic time or by non-Muslims, 
ancient or modern, if it amounts to the zakah minimum and the land is 
not owned. If such a treasure is found on owned land, it belongs to the 
owner of the land. If found in a masjid or street, or if it was buried in 
Islamic times, it is considered as a lost and found article. 

A zakah of 2.5 percent is immediately due on (1) the zakah minimum 
or more of gold or silver (excluding anything else such as iron, lead, 
crystal, emerald, or other, on which there is no zakah), (2) extracted 
from a mine located on land permissible for the miner to work or owned 
by him, and, (3) that this amount of ore has been gathered by working at 
the site one time, or several times uninterrupted by abandoning or 
neglecting the project. The zakah is only paid after the ore is refined 
into metal. 
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Note: The Zakah of Eid al-Fitr: 

• 

• The zakah of Eid al-Fitr is wajib for every free Muslim, 
male, female or child, provided that one has the necessary 
amount of food (2.036 kgs of wheat) or in money value 
thereof for the day of Eid for himself and those whom one is 
obliged to support, what one needs to clothe them, and in 
excess of one’s debts and housing expenses. 

• The Zakah of Eid al-Fitr becomes wajib when the sun sets 
on the night before the Eid. 

• The zakah of Eid al-Fitr consists of 2.036 kgs of the main 
staple of the area in which it is given, of the kinds of crops on 
which zakah is payable (if the main staple is bread, only 
wheat may be given). 

• It is permissible to give the zakah of Eid al-Fitr to deserving 
recipients anytime during Ramadan, though the best time is 
on the day of Eid al-Fitr before the salah. It is not 
permissible to delay giving it until after the day of the Eid, 
that is one may give it until sunset, and is a sin to delay until 
after this, and one must make it up. 
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Note: The Eight Categories of Recipients: 

1. FaqTr (destitute) - someone who does not have wealth or 
earning that is sufficient for himself. 

2. Mis kin (poor) - someone who has something to spend for his 

needs but it is not sufficient. 

3. Ami I - Zakah collector. 

4. Muallafat al-qulub - those whose hearts are to be reconciled. 

5. Riqab - those slaves who are purchasing their freedom. 

6. Those in debt 

7. Sabilullah (those fighting for Allah) - people enganged in 

Islamic military operations for whom no salary has been 
allotted in the army roster. 

8. Ibn al-sabil - the traveller in need of money. 
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Section: Fasting of Ramadan Becomes Compulsory With the 
Attainment of One of Five Things: 

1. On completion of thirty days of Shaban. 

2. By sighting the moon for the person who sees it, even though 
he is a fdsiq (sinner). 1 

3. The testimony of a just person (non-fasiq) for those who do 

2 

not sight it. 


1 For those who do not see it, it only becomes wajib when the sighting is 

established by the testimony of an upright witness. 

2 

The testimony of a single witness that the new moon has been seen is 
sufficient to establish that the month of Ramadan has come, provided 
the witness is upright (male, and responsible for the duties of Islam 
which excludes boys who have reached the age of discernment but not 
puberty) and together with the decree of the ruler. 
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4. The informing of a just person whose information is reliable, 
whether the heart is inclined to it being or not, and also with 
the information of an unreliable source if one is inclined to it 
being true. 

5. With the perception that Ramadan has commenced (this is) for 

m a 

that person who is doubtful of it. 


3 If it is difficult to learn which month it is, for someone imprisoned or 
the like such as someone being held in a dark place who cannot tell 
night from day, or someone who does not know when Ramadan has 
come because of being in a land without habituations or people who 
know when it is, then such a person is obliged to reckon Ramadan as 
best as he can and to fast it. Such a fast is valid if it remains unknown as 
to whether the month fasted actually coincided with Ramadan, or if it 
did coincide with it, or if the month fasted occurred after it, though if 
the month fasted was before Ramadan, it is not valid. 
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Section: The Conditions for the Validity of Fasting are Four: 

1. Islam. 4 

2. Sane. 

3. Purity from haid (menstruation). 5 

4. Knowledge of its appropriate time. 
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4 A non-Muslim will not be asked to fast nor would it be valid if he did, 
though he is punished in the next life for not doing so. 

5 A woman whose period ends during a day of Ramadan is mustahab to 
fast the rest of the day and is wajib to make-up the fast and the fast-days 
prior to it when missed during her period or postnatal bleeding. 
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Section: The Conditions for Fasting Becoming Wajib are 
Five: 

1. Islam. 

2. Mukallaf (reaching the age of puberty and sanity). 6 

3. Ability. 7 

4. Health. 8 

5. Muqlm (non traveller). 9 
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6 A child of seven is ordered to fast, and at ten is beaten for not fasting 
(not severely, but so to discipline the child, and not more than three 
blows). 

1 m 

One is capable of bearing the fast. Someone whom fasting exhausts 
because of advanced years or having an illness from which he is 
unlikely to recover are not required to fast. 

o 

The illness that permits not fasting being that which fasting would 
worsen, delay recovery from, or cause one considerable harm with, the 
same dispensation applying to someone who needs to take medicine 
during the day that breaks the fast and that he can not delay taking until 
night. 

9 It is permissible not to fast when traveling, even when the intention to 
fast has been made the night before, provided that the journey is at least 
80.64 km one way, and that one leaves town before dawn. If one leaves 
after dawn, one is not entitled to omit the fast. It is preferable for 
travellers not to fast if fasting would harm them, though if not, then 
fasting is better. 
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Section: The Integrals of Fasting of Ramadan are Three: 

1. To make an intention at night for each day of the fard (fast). 

2. To refraining from intentionally doing things which break the 
fast, for the one who is conscious of his fast and is not 
ignorant. 

3. The fasting person himself. 
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Section: 

Major kaffarah (expiation) and specified punishment are 
compulsory, together with making-up the fast for he who breaks 
his fast of Ramadan a complete day by having complete 
intercourse in which he becomes sinner in his fast. 10 
There are six situations in which it is compulsory for one to 
abstain from things which break the fast * 11 and also necessitate the 
making-up of that fast later. 

1. Breaking his fast with a wrong act from his side in the month 
of Ramadan only. 

2. Upon one who omits the intention at night for the fard fast. 

3. Upon one who has sahur (a meal before dawn) thinking that 
the night still remains, but it was not so. 

4. Upon one who breaks the fast thinking that the sun has set but 
it was not so. 13 


10 The legal occasion of the offense is the particular day of fasting, so 
that if it were committed on two separate days, two separate expiations 
would be necessary, though if it were committed twice in one day there 
would be only one expiation. 

The expiation consist of freeing a sound Muslim slave, or if not 
possible, then to fast the days of two consecutive months. If this is not 
possible, then the expiation is to feed sixty poor persons (509 grams of 
food to each poor person). If one is unable to do this, the expiation 
remains as an unperformed obligation upon the person concerned. 

The woman with whom intercourse is performed is not obliged to 
expiate it. 

11 Wajib to fast the remainder of the day. 

12 

“ Like a person who is intoxicated from the night until the morning of 
Ramadan, it is binding for him to abstain from things which break the 
fast and also to recover that fast later. 
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5. Upon one who has reckoned the 30 th of Sha ban to be the first 
of Ramadan. 

6. Upon one who was excessive in gargling and in putting water 
into the nostrils to such an extent that the water goes down the 
throat. 14 


$.1Ipbj pj' 3 y f 


O f 


* 





Section: Fasting is nullified with apostasy, menstruation, 
postnatal bleeding, childbirth, insanity even for a moment, 
unconsciousness and unlawful intoxicants if they last for the 
entire day. 


13 It is best to hasten breaking the fast when one is certain that the sun 
has set. 

14 If some water slips down when a lot has not been used, it does not 
break the fast. 
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Section: The Breaking of the Fast in Ramadan are Four 
Types (In Respect to Rulings): 

1. Wajib, like for a woman who experiences haid and postnatal 
bleeding. 

2. Permissible, like a traveller and a sick person. 

3. That which is neither wajib nor permissible, like insanity. 

4. Haram, like he who delays the making-up of Ramadan despite 
having the capability to do so, until the time does not permit 


15 Someone obliged to make-up some fast-days of Ramadan is 
recommended to do so consecutively and immediately. It is not 
permissible for a person with some unperformed fast-days of Ramadan 
to delay making them up until the next Ramadan unless there is an 
excuse for delaying. 
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The Types of Breaking the Fast are Four: 

1. The things that make qada’ and fidyah 16 wajib are two: 

IV 

• Breaking the fast due to the fear of harm for others. 

• Breaking the fast and thereafter delaying to make-up for it 

_ 18 

until the next Ramadan comes. 

2. Those for which qada 1 is compulsory but not the fidyah, like 
one who is unconscious. 

3. Those for which fidyah is compulsory but not the qada 5 , like 
a very old man. 

4. That which is neither wajib nor permissible, 19 like the insane 
person who’s insanity is not caused by transgression. 


16 One must pay 509 grams of food to the poor for each fast-day missed, 
in addition to making it up. 

17 

A woman who is breast-feeding a baby or is pregnant and apprehends 
harm to herself or her child may omit the fast and make it up later, 
though if she omits it because of fear of harm for the child alone not for 
herself then she must give 509 grams of food in charity for each day 
missed as an expiation in addition to making-up each day. 

When making-up, if a fast-day is delayed until a second Ramadan 
comes, then one must pay an additional 509 grams to be paid for that 
day. 

19 A person who is forced, his fast will not break because he is not 
responsibled for what he has been forced to do. 
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Section: The Things Which by Reaching the Stomach, Do Not 
Break the Fast are Seven: 

1.-3. That which reaches the body cavity^ out of forgetfulness, 
ignorance or force. 21 

4. The mixing of saliva with what is between the teeth“ and he is 
unable to discharge it, he is therefore excused. 

5. The dust of the road which reaches to the body cavity. 

6. - 7. The dust of sifted flour or flies etc. which reach the body 
cavity. 


20 

Through an open passage-way 

21 

The deliberate intake of anything besides air or saliva into the body 

cavity breaks the fast. 

22 

Food etc. provided this is after having cleaned between them after 
eating, by using a toothpick or the like between them. 
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Jfajj and c VmraH 

The Conditions for Hajj being Wajib are Six: 

1. Islam. 

2. Sanity. 

3. Reached puberty. 

4. Free person. 

5. The way towards Makkah is safe. 1 

6. Having ability (Sufficient provision and conveyance for the 
journey). 2 


1 Safety for one’s person and property from predators and enemies, 
whether the latter be non-Muslims or highway robbers, even when the 

amount is inconsiderable including hajj fees. 

2 

To be able to pay for the provision and transportation for the journey, 
with money one has that is in excess of the amount one requires to 
support and cloth the members of one’s family. This applies to one who 
is travelling there and back, and while obtaining lodgings for oneself, 
and that is in excess of any money one owes for debts, even those not 
yet due. It is also a condition that one have sufficient time to travel to 
Makkah al-Mukarramah means that one can reach Makkah and having 
sufficient time to perform all the rituals of hajj. 


Http://www.al-inaam.com 


Page 115 





dCajj and <c VmraFi 


The Integrals of Hajj are Six: 

1. Ihram - to make the intention of performing hajj in the heart 
and to recite the talbiyah. 

2. Wuquf - To stay in ‘ Arafah; even if it be for a little while after 
zawal of the 9 th of Dhul Hijjah until the dawn of the 10 th of Dhul 
Hijjah. 

3. To make “tawaf al-Ifadah” which is performed after the stay 
in Arafah. 3 

4. Sa T - going between safa and Marwah. 4 

5. Halq - shaving or shortening the hair. 5 

6. Tartib (sequence). 


The Integrals of Umrah are Five: 

1. IHram - to make the intention of performing c umrah in the 
heart. 

2. To make tawaf of umrah. 

3 On the 10 th Dhul hijjah, one enters Makkah and performs tawaf al- 
Ifadah, which is an integral without which the hajj remains unfinished 
(meaning that, it may not be compensated for by merely slaughtering, 
though the time it may be performed is anytime thereafter.). 

4 Seven times, one begins at safa and ends at Marwah 

5 The best way for men is to shave the entire head, though one may 
confine oneself by removing, by any means, three hairs thereof from the 
head, not something such as the beard or moustache, or may merely 
shorten it, for which the optimal is to clip a little less than two 
centimetres from all the hair. As for women, it is optimal for them to 
shorten their hair in the latter way, it being makruh (offensive) for a 
woman to shave her head. 
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3. Sa l - going between SDafa and Marwah. 

4. Shaving or shortening the hair. 

5. Tartib (sequence). 

The Wajibat (Requisites ) 6 of Hajj are Five: 

1. One enters ihram at the miqat (proper site). 

2. Staying the night at Muzdalifah. 7 * 9 

3. Stoning the three “ al-Jamrat ” (the stoning site). 

4. Staying the night following the Eid at Mina. 

5. tawaf al-wada c 


6 Arkan (integrals) and wajib (requisites) are synonyms except in this 
chapter, the integral means that hajj will not exist except with it, and the 
requisite means the dam (expiation) becomes compulsory by leaving it. 

n m m m 

When the sun sets on 9 Dhul hijjah, those on hajj go forth to 
Muzdalifah occupied with dhikr and talbiyah proceeding with 
tranquillity and dignity, and they join the Maghrib and Isha’ at 
Muzdalifah. 

‘ Ayyam al-tashnq - 11, 12, 13 of Dhul hijjah. 

9 When finished with the tawaf al-Ifadah and going between safa and 
Marwah, [doing the latter if one had not yet previously performed it 
after the tawaf qudum (arrival circumambulation)], one is obliged to 
return to Mina to stay overnight there and to stone on the days 
following the Eid {Ayyam al-Tashriq). It is desirable to arrive before 
noon to perform the Zuhr prayer there as the Prophet M did, and to 
spend the night there. 

One picks up twenty-one pebbles from Mina on the days after the Eid, 
taking care to shun the three places of stoning. 
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Unlawful Things While in Ihram are Ten: 

1. Men wearing sewn garments. 

2. Men covering their head. 

3. Combing hair. 

4. Shaving hair or plucking it. 

5. Trimming nails. 

6. Applying perfume. 

7. Killing a game animal. 

8. Performing nikah. 

9. Having sexual intercourse 

10. Sexual foreplay other than intercourse. 

The Expiations of Hajj and Umrah are Four Categories: 

(I) Dam tartlb wa taqdlr - expiation consist of alternatives in a 

fixed precedence order and predetermined amount: 

• One must slaughter a sheep and distribute its meat to the poor 
in the haram, or if unable to slaughter, then, 

• One must fast three days during the Hajj and seven more at 
home, making ten days, or if one fails to do so while there, as 
is obligatory, 

• They become a makeup fast that must be performed before 
the other seven fasted at home by an interval equal to the 
days of one's journey home. 
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There are nine things which necessitate this type of expiation: 

1. Performing an umrah first (tamattu' hajj). 

2. Performing hajj and umrah simultaneously (qiran). 

3. Not standing at Arafah. 

4. To miss stoning at the stoning sites of Mina on the three days 
after the Eid, the time for which ends at sunset on the third 
day if one does not leave early. 

5. To miss all three nights at Mina after the Eid, though if one 
only misses a single night, one distributes 509 grams of 
wheat to the poor of the haram, and if two nights, then double 
this amount. 

6. To miss spending the night at Muzdalifah. 

7. Not entering ihram at the mlqat (proper site). 

8. Breaking one’s vow. 

9. Not performing the Tawaf al-Wada c (farewell 
circumambulation). 

(II) Dam takhylr wa taqdlr - expiation in which one is free to 

choose one of three predetermined alternatives namely: 

• To slaughter and distribute a sheep. 

• To fast three days, even if unconsecutive, wherever one 
wishes. 
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• To give 2.036 kgs of wheat to each of six of the poor of the 
haram. 

There are eight things which necessitate this type of expiation: 

1. Removal of three hairs at one time and place, meaning that 
the interval between removing each is not considered long, 
and one has remained at the same place, though if their 
removal does not occur at a single time and place, one must 
pay 509 grams of wheat to the poor or fast one day for each 
hair, even if their number exceeds three. 

2. Trimming three nails at one time and place, with the same 
rules and restriction as just mentioned. 

3. Men wearing sewn garments or covering their head, or 
women covering their faces. 

4. Using oil. 

5. Using scent. 

6. Sexual foreplay other than intercourse. 

7. Having sexual intercourse a second time after having spoiled 
one’s hajj by an initial sexual intercourse. 

8. Having sexual intercourse between partial and full release 
from ihram. 10 


10 The release from ihram in hajj is in two stages, partial and full: 

Partial release from ihram occurs when any two of the three rites of 
stoning, cutting the hair and tawaf are performed. Doing any two of 
them accomplishes partial release from ihram, rendering permissible all 
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(III) Dam tartib wa ta dil - expiation in a fixed precedence 
order of alternatives involving estimate-based substitutes: 


It is necessary due to two things: 

1. Being prevented by another from completing all the integrals 
of the hajj or 'umrah, in which case one must release oneself 
from ihram by: 

• One must slaughter a sheep and distribute its meat to the poor 
in the haram, or if unable to slaughter, then, 

• One must fast three days during the hajj and seven more at 
home, making ten days, or if one fails to do so while there as 
is obligatory, 

• They become a makeup fast that must be performed before 
the other seven fasted at home by an interval. 

2. Having spoiled one’s hajj or 'umrah by sexual intercourse * 11 
in which case one must slaughter a camel, or if unable to, 


things that were made unlawful by ihram except those relating to 
women, such as sexual intercourse, getting married, or touching with 
desire. 

Full release from ihram occurs when all three rites have been 
performed, and it renders permissible everything made unlawful by 
ihram, though one still has to stone at the three jamrat and stay 
overnight at Mina during the days following the ‘Eid (Ayyam al- 
Tashriq). 

11 If one intentionally has sexual intercourse before finishing one’s 
umrah, or while on hajj before partial release from ihram. It is wajib to 
pay the expiation for the male, not the female. 
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then one must slaughter, (2) a cow, but if not possible, then, 
(3) seven sheep, but if not possible, then, (4) one estimates 
the cost of a camel and how much food this would buy, and 
then gives that much food to the poor in the haram, but if not 
possible, then, (5) one fasts one day for every 509 grams of 
food that would have been given had (4) been done. (One 
may fast anywhere, but it is not permissible to delay it 
without an excuse.) 

(IV) Dam takhylr wa ta dll - expiation in which one is free to 
choose between alternatives consisting of estimate-based 
substitutes. 

It is necessitated by two things: 

1. Killing a game animal while in ihram, one may fulfil the 
expiation either by slaughtering a domestic animal that is like 
the wild animal which was killed, or to distribute funds to the 
poor, which equal the value of the game animal or to buy 
food equal to the animal’s value and to distribute it as charity 
or to fast one day for each 509 grams of food. Although if the 
animal was a pigeon, one is obliged to slaughter a sheep 
which is obligatory for killing even a single pigeon. 
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2. Destroying a tree of the haram, where, if it is large in relation 
to other trees of its kind, one slaughters and distributes a 
cow, and if small, one slaughters a sheep. 

To Visit the Tomb of Rasulullah H 

It is mustahab when one has finished the hajj to visit the 
tomb of Rasulullah M in al-Madlnah al-Munawwarah. 




jlipf JJhi} 


Allah knows best. 
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We ask Almighty Allah through the dignity of His graceful 
prophet that He takes me, my parents, my beloved ones, and 
those who were related to me, from this world as Muslims, and 
that He forgives me and them for our recklessness and weakness. 
Peace be upon our master Muhammad ibn Abdullah ibn 'Abdul 
Muttalib ibn Hashim ibn Abd Manaf, the Messenger of Allah to 
the entire creation, the Warrior Prophet, the Beloved of Allah, the 
Conqueror and the Seal, and peace be upon his entire family and 
all his Companions. All praise is due to Allah, Lord of all the 
worlds. 

The text of “Safinat al-naja ” (The Ship of Salvation) is complete 

with the help of Allah the Exalted. 
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Appendix 1 •* SeCected<Du as andAdh^ar 


Du a for Seeking Knowledge: 


buij g* u jjj djuu jj ^jj 
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Du a for all conditions: 
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j£llj ^2u 


Taharah - Purification 


Du a before commencing wudu 5 : 



Du a when beginning wudu 5 : 


C~rP l 4ll 



Http://www.al-inaam.com 


Page 127 






Appendixl'-SeCected(Du'as andAdH^ar 


C C ^ 


C a 0 


l£^\ iS ^ ‘ > iS ■ Ui ' 


> P Ml 


ij> cr; ^ ijpl 

^ I r' 


£ 


■ (JjA 2 ^ 4 o "d ’^J^J 


Du a after wudu’: 

If V if' >t <1 S M >1 0 ' > 


M> 4 *> 


O 




>? > ^ >> = ^ .« s:^> 


‘ oi^Ji W ju*t 3 ‘ & uui 

^ ** ^ ** i 


<,C 

o I * t 1 ^ 


o < <; > 


j$l ^ jt I j 


> =f ' ;f u, ^!i m .f °f = - - 

c—>t J jJ2jkL^\ c C!^jI ^ j *y ^ ^ 1 -J J-oj>cjj 


. IGl 


- * 


Http://www.al-inaam.com 


Page 128 






Appendix l.'SeCected (Du'as andAdH^ar 


Du a entering toilet: 



Du a leaving toilet: 


^ 0 o £ Cj ^ao ^ 
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Salah - Prayer 


Du a after adhan: 
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Du a Iftitah: 
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Du a during sitting between two sajdahs: 
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Al-Tashahhud: 
> $ 




(»*>CJl c 4_U oCkll ollUkJl olS'jQl oL^Jl 

\ / / ♦*♦ -/ ~y * *• ^ 






LlXtf> 4 Jj! ^lll l^l dilip 

< *♦ ^ 


jf j+tfj lii 4\ all 'y jf iiif 4 o^iJji Jji ^ 


£ > 


.uji j^jijii 


Al-Salat al-Ibrahimiyyah: 
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Du a Qunut: 




Jyj ^ ^ Cri &*\ P 


0 ^ s' 0 


0 , £ > 


^ ° {s' ti - ^ ^ °t 0 1* t,t ^ °t ° ^ ♦ 

^ C5^J fa J 
♦» ** ^ ^ 


■z 

0 . ^ ^ 0 


^ cJi j is jx; i iij ii& ^ Nj ^ 4i 




* **s- 


U Jp jl^LI JUi cJ&j LTj cJTj£ cJSIp ^ y£ 


lLfa- j^o_Jj! j il^l v/j iJ c4^i 




< s' , <,s'9- 


fiij ?^J jJI <>J ^ 
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Du a and Dhikr after salah: 

It is especially recommended to recite dhikr and du a after salah 
silently: 


Istighfar - recite three times. 


0 Cj 


. UJ1 


Dhikr to be recited one times 

0 A 

iO^i * 


is i; f tot f Mlii oJi pji 




^ ' o f 


j ^ y; c u_j m pji c ^y\j 


o & 0 'T > 
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Ayat al-kursi 


u U \yS'yL, lUM '-y ^ j%\ jiSi i sjj Si 


Si i JjiIp ia ^.jSii j uj j 

v ** . ** / ** y 


o a ^ u 

' » 4 

♦ „ v» 


5^ f4^ ui? ^ pl*J 5^k 




£ 


^3-yij oi jcui z-js ^ ti s\ u. ^ 


o iJuii toil jij r^Sij 


Surah al-Ikhlas 


tlr^A ^ 

p $ jJ Jp pp $ l^Ji %\ $ ji ji 


* ,% . >-r = > 


01^1 
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Surah al-Falaq 






0 > 


jiiii4^ji 


* 4^'J 4-^ £ irii * 4-Sj ^! ^ 



wLl^>- lil Jl^U^ 





Surah al-Nas 









&\ pppp 

s' 



o* 


^ ^ 0 

l*f l*< 

&'j 
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Dhikr each to be recited 33 times: 


. 4_Ul ou-ii 
/ ♦ 

oJ a ° s 


. Uj i 


Dhikr to be recited one time: 

> „ ? . „ >.? a ® 


*Jj cDuJlU cUdJb^iN oHjU)1 Ml aJI M 


s’, s’, \ 

<Ji oi I ^ 


"p . ♦* 0 ^ I s' s ^ s 

• 5^ (j 5 d* c 
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Prophetic Du a: 


' Jj gill J ill 

Jijij ^jSi iifdji ^liic jiii 4,1 j£ 


O s A 

♦ ♦ j w > 


c-3'j 4 j*4^' 


U 0 ^ 

^ ^ > £ > 


V> UJI _S>i X4UI t 

^ I *• *♦ 


5 *il 4 ^ ‘ot A ‘ fc ZjZ 


^JJl c jlJLp^l j *[+x>a\\ * j-ij 
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iyt ^ ^ *y^j < 44 'j 


. JU-^JI tfej ^Iii otfjlj £sjl <& 




jyt ^ Mj cs4 Jl 

^ ^ ♦♦ ** ' 


0 ^ 

♦ 




0> 0 - > - «, ». s: Jl 1- 




4.?, ^ >rt 


*• ** . 


> ^ tl > ^ 4 ^4. 


yS^ J >1 j^JJi r~?y jy* J> OJI dU 


? a < 0 * ^ °<r 


cs^ ^ 4 ^' ° j ' l$4 ' <i <J4^ 

^ \ / ** ^ ** ^ ^ 


JSj cj> 4-4 cSjJaij J>>4 ci4- d 14' 


> „ 
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CU>I j C^jI 4 4j j*JU>l OjI UjO 


* •* \< \' 

• *(°S' U (J^ cr 5- 


J J^jA 


W 

Jl 


z< 


-? >£ *,■£*'* 


^ Jr* 1 4 U jp ^ dL i jpI <jJ |*4^ 


Jy^j dhdAiJIjj ^ dL Jj JXp! 


. dllg>c^o 9 cLbl^JJj oL >&3 9 cill^lp 

z' 

t LaL 5 j ^ CLol 1^5 jj c LaiO l ^Jj 


1/ ,JLe o«dL ijif Jj ^Iji t irfjsj i& iif 


0 ^ 0 ^ ^ \i ♦ * 0 ^ 0 * '< \t | ** 0 ^ 0 *;^ 

ixtJ £r^ * cT^ c>5J c J c 


0^0 


- ° ^ 0 
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^A\ Jjfdji pJic d d^dSl « 




.SlJLUlj 


> - > 


>* dd' d?-' J P"d' 




£ 


^ cjgll J- 
♦♦ ♦*' 


A^j ^us ijj ^i ids j 


d=- JS’ 3 d dljj Sj3-I Jid'j lS? 1 *-” 

•ji 




: £ > 
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0 ^ ui 


Jr" J 'j^ Jr5-9 

^ ^ 


o . // 


.WM ^ t&S iO-l ^ u ;U 


dLUii ^1 j *iLI> ^ v£U>~ ^1 CL 


** **- 




Jl ^ ‘ ^ J^’i iubt ji 


< s ' 


'% A 
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£ ^ ♦ i ^ 0 > t ^ ^ ^ \r ° ♦» 1 ^ ^ 1 1 

(. >j c_Jjj C <UlP 0 jJLx~& A<^>- 4 j*2 jJlPl 


JJ -Uilj U«lijijl Ji j*^“J ; tjj 


• ^UJI ij 


Du a Janazah Salah - to be recited in third takbir: 


° ^ > 0 


> ^ ~ s *1^ s 0 ' 0, / 0 ♦« < 

AiP c_£P!j A9lPj A^*jl j 4j j^PI (t-fJl)! 




0 0 


O^Jl j ^JdllJ ^Lo^jL; 4-Lwplj aL>-JJo aJ^S ^j5*Ij 


- >4!, > of t4 


4 cr^' <ji 1 ? 


, ^ 0 ' l°t° , , 0 . , ° t ^ ^ 0 I ^ 0 I ^ i s' > t 

U-JJJ aIa! ^ ^'j 4 ojb ^ Ijb ^'j 


°*»tl 1 1 ^ 0 °* f ^ Ad\ 1^1 . 0 t ^ 0^0 , . 0 1 

jyDl c—>1J-P ( j-o oJlpIj 4J3-I aL>OIj C A^JJ 1 ^/O- 


. jllll 4 _jIJlp 5 r^j 
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Takbir to be recited on Eid: 


> x fi ^ > 


Ci - d Cl ^ d Cl ^ d 

> i ti > i ti > 


uiij uji mi ajiM c ^uji^rui^ujji 




. iii Jjj^rJju^t 


sJSC o_JJl jUUj, I^UiUljl^^rUJl 


1*1 Q 0 


0 < n Zj 

»slA > 




tf oiJiSM j&jY; UiiMrJiM cSu^ij 


t*> t*< / 




i*j i*j / 


u ^ I ^ 0 kf I 2 ^ / 9- ' o ' 

2 oJo-J Jl AjJkj 0Jjj>- J O^Lp oJl^J 


> o wJ , 0 £ a 'Z S' o £ a "> S a ^ 


. iu-i uj Uji c Uji j usi mi aji 
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Sayyid al-istighfar - The Paragon Of Istighfar : 
Recite Morning and Evening 

^ o z'' . 


ulj ulj t cJlSfi aJj n cJI ^4 jji 


-r > <r > 


La Jju ^ eJj S J^-I c CUsJal^l La iijp JJ iJj^P JLp 


a yJ ^ 
^ ♦ 1 ♦ 


aJU C iy\J ££ Cl) ly\ cXX* 

**. •* z' / Z- 


> > 




It is sunnah to end the du a with salah (Salutation) and Hamd 
(Praise): 


aJT Jpj iIjIl- Jp aJji j 
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Appendb^2: Authorized<Boof{s in Shaft i9dadhha6 

The main aspect in the foundation of the madhhab is the 
verdict of the al-Imam. The TJlama 5 and the books constitute the 
basis and source of strength of the madhhab. The Ulama 5 
explain and elaborate the original verdict of the Imam and 
disseminate them while the books preserve and ensure that the 
authentic views of the madhhab are transmitted to a later 
generation. 

Imam al-haramain Abd al-Malik ibn Abdullah al-Juwaym 
(478 H) has gathered all four main fiqh books of al-qawl al-jadid 
(new verdict) of al-Imam al-Shafi 7 (204 H) namely al-Umm, al- 
Imla \ al-Mukhtasar by al-Imam al-BuwaitT (231 H) and al- 
Mukhtasar by al-Imam al-Muzdm (264 H) in one book entitled 
Nihayat al-Matlab. 

This book of Imam al-haramain has been abridged three 
times by his student, Hujjat al-Isldm al-Imam al-GhazalT (505 
H). The first abridgement is al-Basit, al-WasIt the second and 
finally al-WajTz. Al-Imam al-Rdfi 7 (623 H) summarized al-Wajiz 
and entitled it al-Muharrar. Al-Imam al-Rdfi 7 also had writen a 
commentary of al-Wajiz in two books namely Shark al-kabir or 
Fath al- Azizfi shark al-Wajiz and Shark al-saghir. 

Al-Imam al-NawawT (676 H) abridged Fath al- Aziz in his 
book, Raudat al-tdlibm wa umdat al-muftiyyin. This was later 
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abridged by Ibn al-Muqii (837 H) in Raud al-talib and Shaykh 
al-Islam Zakariyya al-Ansar! (925 H) compiled a commentary on 
it, naming it Asna al-matdlib shark Raud al-tdlib. Beside ar- 
Raud, Raudah al-talibm also has been abridged by al-Imdm 
Ahmad ibn Umar al-Muzajjad (930 H) in the book entitled, al- 
TJbab and al-Imam Ibn Hajar al-Makk! prepared a commentary 
named al-Idb shark al- Ubdb. Al-Sharaf al-Muqr! sahib al- 
Raud abridged it second time in a book entitled al-Irshdd. A 
commentary on it was prepared by al-Imam Ibn Hajar al-Makki 
named Fath al-jawdd shark al-Irshdd. 

Al-Imdm al-Nawawi had abridged al-Muharrar and entitled 
it Minhdj al-talibm. It was thereafter abridged by Shaykh al- 
Islam Zakariyya al-Ansar! in his book Manhaj al-tullab and he 
authored a commentary on it namely Fath al-Wahhdb bi shark 
Manhaj al-tullab. Al-Imam al-Jauharl abridged al-Manhaj and 
named it al-Nahj. 

Tarjih (preference) in the madhhab rests upon the verdicts 
of al -Shaykhayn\ al-Imam al-Rdfi 7 and al-Imam al-NawawT. This 
is the unanimous view of muhaqqiqs (researchers) of the 
madhhab. If these two Imams have a difference opinion, the 
verdict of al-Imdm al-Nawawi will be given preference over the 
verdict of al-Imam al-Rafi 7. 

If the writings of al-Imdm al-Nawaw! differ, generally the 
the order of what will be given preference to is (1) al-Tahqlq , (2) 
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al-Majmu \ (3) al-Tanqih , (4) al-Raudah , (5) al-Minhdj and his 
fatdwa (legal verdicts), (7) Shark Muslim , and finally (8) Tashih 
al-Tanbih and its nukat (marginal note). The view on which of 
his books are unanimous will be given preference over the view 
on which only a few of his books are unanimous. The view 
discused under its relevant chapter is given preference over that 
which is discussed in another chapter. 

Al-Imam al-Subki (765 H) mentioned regarding al-Minhaj 
of al-Imdm al-Nawawi , “In this era, this book is the most 
excellent book for students and many scholars to understand the 
madhhab.” There are almost one hundred commentaries of the al- 
Minhaj. It has been abridged, explained, annotated and compiled 
in the form of poetry. The four main commentaries of al-Minhaj 
are (1) Tuhfat al-muhtdj by al-Imam Ahmad ihn All ihn Hajar 
al-Haytami al-Makkl (974 H), (2) Nihdyat al-muhtdj ila shark 
al-Minhdj by al-Imam Shams al-Din Muhammad ihn Ahmad ibn 
Hamzah al-Ramlf (1004 H), (3) MughnT al-muhtdj ild ma rifat 
al-ma dni alfaj, shark al-Minhdj by al-Imam Shams al-Din 
Muhammad ibn Ahmad al-Khatib al-Shirbini (977 H) and (4) 
Kanz al-rdghibm shark Minhdj al-tdlibln by al-Imam Jalal al- 
Din Muhammad ibn Ahmad al-Mahalli (864 H). 

The above mentioned books hold an authoritative position 
in the madhhab. However, if there is difference opinion, 
preference is given to al-Tuhfah of al-Imam Ibn Hajar al- 
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HaytamI and al-Nihayah of al-Imam Shams al-DTn al-RamlT. 
Thereafter, preference is given to Shark al-saghlr ala al-Bahjah 
and then, Fath al-Wahhdb hi shark Manhaj al-tulldb both by 
Shaykh al-Islam Zakariyya al-Ansarl. Finally, preference is given 
to Shark al-Imam al-Khatib al-Shirbmi and Shark al-Imam al- 
MahallT. 

Among the books of al-Imam Ibn Hajar , the order of merit 
is dA-Tuhfah, Fath al-Jawad , al-Imdad, the fatawa (legal 
opinions) and shark al- c Ubab have the same merit, however, 
giving preference to the commentary is better. 

The order of merit among the hawdshl (marginal notes) is 
hashiyah ala Shark al-Manhaj by al-Imam ‘All al-ZiyadT (1024 
H) then Ibn Qasim al- Abbddi (994 H) on al-Tuhfah, then Shaykh 
c Umairah (957 H) marginal note on al-Mahalll , then the verdict 
of Shaykh ‘All al-ShabramillisT (1087 H) on al-Nihayah. 
Thereafter, Hashiyah al-HalabT , al-Shaubari, al- AnanT. Their 
opinions are taken if they do not differ with the original 
standpoint. 

Despite this, deriving rulings from the book alone without 
studying under the TJlama’ is not permissible. Rasulullah M said: 

Lcj 

Knowledge is acquired through 
learning from the scholar. 
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Appendix 3: Atom — (BiograpficaCNotes 

Al-Imam al-Shafi l 

Al-Imam al-Shafil is Muhammad ihn Idris ibn al- Abbas 
ibn Uthman ibn Shafi c ibn al-Sd ib ibn Abdullah ibn Abd Yazid 
ibn Hashim ibn al-Muttalib ibn Abd Manaf, Abu Abdillah al- 
QurashT al-Makki al-Shafi 7 , the offspring of the House of the 
Prophet, the peerless one of the great mujtahid imams and 
jurisprudent par excellence, the scrupulously pious ascetic and 
Friend of Allah. 

He was born in Ghazza, Palestine in 150 H, the year of al- 
Imam Abu Hanlfah’s death, and moved to Makkah at the age of 
two, following his father’s death, where he grew up. He was 
early a skillful archer, then he took to learn language and poetry 
until he gave himself to fiqh, beginning with hadlth. He 
memorized the Qur an at age seven, then al-Imam Malik’s 
Muwatta 5 at age ten, at which time his teacher would deputize 
him to teach in his absence. At age thirteen he went to see al- 
Imam Malik, who was impressed by his memory and 
intelligence. 

al-Imam Malik ibn Anas and al-Imam Muhammad ibn al- 
Hasan al-Shaybanl were among his most prominent teachers and 
he took position against both of them in fiqh. 
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Like al-Imam Abu Hanlfah and al-Imam al-Bukharl, he 
recited the entire Qur an each day at prayer, and twice a day in 
the month of Ramadan. 

al-Imam al-Muzanl said: “I never saw one more handsome 
of face than al-Shafi l . If he grasped his beard it would not 
exceed his fist.” al-Imam Ibn Rahuyah described him in Makkah 
as wearing bright white clothes with an intensely black beard. al- 
Imam al-Za v farani said that when he was in Baghdad in the year 
195 he dyed his beard with henna. 

Abu 'Ubayd al-Qasim ibn Sallam said: “If the intelligence 
of an entire nation was brought together he would have 
encompassed it.” Similarly, al-Muzani said: “I have been looking 
into al-ShafiTs Risalah for fifty years, and I do not recall a 
single time I looked at it without learning some new benefit.” 

Someone criticized al-Imam Ahmad ibn Hanbal for 
attending the fiqh sessions of al-Shafi l and leaving the hadlth 
sessions of al-Imam Sufyan ibn Uyaynah. Imam Ahmad replied: 
“Keep quiet! If you miss a hadlth with a shorter chain you can 
find it elsewhere with a longer chain and it will not harm you. 
But if you do not have the reasoning of this man [al-Shafi l], I 
fear you will never be able to find it elsewhere.” 

Yunus ibn Abl Ya la said: “Whenever al-Shafil went into 
tafslr, it was as if he had witnessed the revelation.” Ahmad ibn 
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Hanbal also said: “Not one of the scholars of hadlth touched an 
inkwell nor a pen except he owed a huge debt to al-ShafiT 

Two schools of legal thought or madhahlb are actually 
attributed to al-Imam al-ShafiT, englobing his writings and legal 
opinions (fatawa). These two schools are known in the 
terminology of jurists as “ al-QadirrT (The Old) and “al-JadlcT 
(The New), corresponding respectively to his stays in Iraq and 
Egypt. The most prominent transmitters of the Qawl al-Jadld 
among al-ShafiTs students are al-Buwaytl, al-Muzanl, al-Rabl' 
al-Muradl, and al-Bulqlnl, in Kitab al-Umm (The Motherbook). 
The most prominent transmitters of the Qawl al-Qadlm are al- 
Imam Ahmad ibn Hanbal, al-KarablsI, al-Za faranl, and Abu 
Thawr. 

Al-Subkl related that the ShafiT scholars considered al- 
RabTs narration from al-ShafiT sounder from the viewpoint of 
transmission, while they considered al-Muzanl’ s sounder from 
the viewpoint of fiqh, although both were established hadlth 
masters. 

Al-Imam Al-ShafiT is the author of some 113 works, it was 
nonetheless al-ShafiT s hope that “people would learn this 
knowledge without ascribing a single letter of it to me,” and as 
Shaykh al-Islam Zakariyya al-Ansarl remarked, “Allah granted 
his wish, for one seldom hears any position of his, save that it is 
ascribed to others of his school with the words, al-Rafi l or al- 
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Nawawl or al-Zarkashl says ...” and the like. He studied and 
taught Sacred Law in Cairo until his death at fifty-three year of 
age in 204 H. the end of a lifetime of service to Islam and the 
Muslims by one of the greatest in knowledge of the Qur an and 
Sunnah. 

Imam al-haramain 

Imam al-haramain (The Imam of the Two Sanctuaries) Abu 
Ma all Abd al-Malik ibn Abdullah ibn Yusuf al-Juwaynl, a 
scholar in tenets of faith and the Imam of the ShafiT school of his 
time, originally from Juwain (in present-day Afghanistan), born 
in 419 H. He was educated by his father, and after his death read 
his father’s entire library and then took his place as teacher at 
Nishapur, though he was later forced to travel to Baghdad 
because of trouble between the Ash aris, Mu tazilites, and 
Shiites. After meeting the greatest scholar of Baghdad, he went 
on to Makkah, living in the Sacred Precint for four years, after 
which he moved to Madlnah and taught and gave fatawa (formal 
legal opinions), gaining his nickname, the Imam of the Two 
Sanctuaries, i.e. Makkah and Madlnah. 

At length he returned to Persia, where the vizier Nizam al- 
Mulk, having built a first Nizamiyyah Academy in Baghdad for 
Abu Ishaq al-ShlrazI to teach in, built a second one for Imam al- 
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haramain at Nishapur. It was here the Imam wrote in earnest, 
completing his fifteen-volume “Nihayat al-matlab fi dirayat al- 
madhhab ” which no one in the field of Islamic law had ever 
produced the like of, as well as other works in tenet of faith, 
Ash ari theology, fundamentals of Islam ic legal methodology, 
and Shaft C I law. Among his greates legacies to Islam and the 
Muslim was his student al-Imam al-Ghazall, who is said to have 
surpassed even the Imam at the end of his life. He died in 
Nishapur in 478 H. 

Al-Imam Abu Ishaq al-ShlrazI 

Al-Imam Abu Ishaq, Ibrahim ibn All ibn Yusuf al-ShlrazI 
al-Fayruzabadl is a Shaft I Imam, teacher, and debater. Born in 
Fayruzabad, Persia, in 393 H, he studied in Shiraz and Basra 
before coming to Baghdad where he displayed his genius in 
Sacred Law, becoming the mufti of the Muslim Ummah (Islam ic 
Community) of his time, the sheikh of the Nizamiyyah Academy 
which the vizier Nizam al-Mulk built in Baghdad to 
accommodate al-Imam Abu Ishaq’s students. 

He was known for the persuasiveness with which he could 
urge a case in discussions, and he authored many works, among 
the most famous of them his two-volume al-Muhadhdhab fi fiqh 
al-Imam al-Shafi c f which took him fourteen years to produce, 
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and which furnished the basic text for al-Imam al-Nawawi’s al- 
Majmu c Shark al-Muhadhdhab. He died in Baghdad in 476 H. 

Al-Imam al-Ghazall 

Hujjatul Islam (Proof of Islam ) Abu Hamid Muhammad 
ibn Muhammad al-Ghazall al-TusI is the ShafiT Imam and Sufi 
adept born in Tabiran, near Tus (just north of present-day 
Mashhad, Iran) in 450 H. The Imam of his time, nicknamed al- 
ShafiT the Second for his legal virtuousity, he was a brilliant 
intellectual who first studied jurisprudence at Tus, and then 
travelled the Islamic world, to Baghdad, Damascus, Jerusalem, 
Cairo, Alexandria, Makkah and Madlnah, taking fiqh from its 
master, among them Imam al-haramain al-Juwaynl, with whom 
he studied until the Imam’s death, becoming at his hands a 
scholar in ShafiT law, logic, tenet of faith, debate and in the 
rationalistic doctrines of the philosophical school of his time, 
which he was later called upon to refute. When Imam al- 
haramain died, al-Imam al-Ghazall debated the Imams and 
scholars of Baghdad in the presence of the vizier Nizam al-Mulk, 
who was so impressed that he appointed him to a teaching post at 
the Nizamiyyah Academy in Baghdad, where word of his 
brilliance spread, and scholars journeyed to him. 
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His worldly success was something of a mixed blessing, and 
in mid-carreer, after considerable reflection, he was gripped by 
an intense fear for his soul and his fate in the afterlife, and he 
resigned from his post, travelling first to Jerusalem and then to 
Damascus to purify his heart by following the way of Sufism. In 
Damascus he lived in seclusion for some ten years, enganged in 
spiritual struggle and the remembrance of Allah, at the end of 
which he emerged to produce his masterpiece Ihya ulum al-din , 
the work shows how deeply al-Imam al-Ghazall personally 
realized what he wrote about, and his masterly treatment of 
hundreds of questions dealing with the inner life that no one had 
previously discussed or solved is a performance of sustained 
excellence that shows its author’s well-disciplined, legal intellect 
and profound appreciation of human psychology. He also wrote 
nearly two hundred other works, on the theory of government, 
Sacred Law, refutation of philosophers, tenet of faith, Sufism, 
Qur anic exegesis, scholastic theology, and bases of Islam ic 
jurisprudence. He died in Tabiran in 505 H. 
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Al-Imam al-Rafi i 


Abu al-Qasim l Abd al-Kaiim ibn Muhammad al-RafiT of 
Qazvin, Persia, born in 557 H is the imam of his time in Sacred 
Law and Qur anic exegesis. He represents, with al-Imam al- 
Nawawl, the principle reference of the late Shaft'I School. His 
main work, a commentary on al-Imam al-Ghazall al-Wajiz 
entitled Fath al- ‘Aziz fi shark al-Wajiz was later to furnish the 
textual basis for al-Imam al-NawawT’s Minhaj al-talibln. Al- 
Imam Taj al-DIn al-Subkl noted of its author, “Al-Imam al-RafiT 
was steeped to repletion in the sciences of Sacred Law, Qur anic 
exegesis, hadlth, and fundamentals of Islamic legal methodology, 
towering above his contemporaries in the transmission of 
evidence, in research, guidance, and in attainment.... It was as if 
jurisprudence had been dead, and he revived it and spread it, 
raising its foundation after ignorance had killed and buried it.” 
He authored works in Sacred Law and history, and taught 
Qur anic exegesis and hadlth in Qazvin, where the hadlth master 
Imam Mundhlrl was among his students. Known as a pure- 
hearted ascetic who followed the mystic path, al-Imam al- 
NawawT observed of him that he “had a firm standing in 
righteous and many miracles were vouchsafed to him.” He died 
in Qazvin in 623 H. 
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Al-Imam al-Nawawi 

Al-Imam Muhy al-DIn Abu Zakariyya Yahya ibn Sharaf al- 
Nawawl, born in the village of Nawa on the Horan Plain of 
southern Syria in 631 H. He was the imam of the later Shaft C I 
School, the scholar of his time in knowledge, piety, and 
abstinence, a hadlth master (hafiz), biographer, lexicologist, and 
Sufi. When he first came to Damascus in 649 H., he memorized 
the text of al-Imam Abu Ishaq al-ShlrazI; al-Tanblh in four and a 
half month, then the first quarter of al-Muhadhdhab, after which 
he accompanied his father on hajj, then visited Madlnah, and then 
returned to Damascus, where he assiduously devoted himself to 
mastering the Islam ic sciences. He took Shaft ‘ I Law, hadlth, 
tenets of faith, fundamentals of jurisprudence, Arabic and other 
subjects from more than twenty-two scholars of the time, 
including Abu Ibrahim Ishaq al-Maghrlbl, Abd al-Rahman ibn 
Qudamah al-MaqdisI, and others, at a period of his life in which, 
as al-Imam al-Dhahabl notes, “his dedication to learning, night 
and day, became proverbial.” Spending all his time in either 
worship or gaining Sacred Knowledge, he took some twelve 
lessons a day, only dozed off in the night at moments when sleep 
overcame him, and drilled himself on the lessons he learned by 
heart while walking along the street. Fastidious in detail and deep 
in understanding of the subjects he thus mastered. He authored 
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many great works in Shaft‘I jurisprudence, hadlth, history, and 
legal opinion, among the best known of which are his Minhaj al- 
talibin , which has become a main reference for the Shaft'I 
School, Riyad al-salihm and Kitab al-adhkar in hadlth, and his 
eighteen-volume Shark SahTh Muslim. 

He lived simply, and it is related that his entire wardrobe 
consisted of a turban and an ankle-length shirt with a single 
button at the collar. After a residence in Damascus of twenty- 
seven years, he returned the books he had borrowed from 
charitable endowments, bade his friends farewell, visited the 
graves of his Shaykhs who had died, and departed, going first to 
Jerusalem and then to his native Nawa, where he became ill at his 
father’s home and died at forty-four years of age in 676 H, young 
in years but great in benefit to Islam and the Muslims. 

Shaykh al-Islam Zakariyya al-Ansarl 

Shaykh al-Islam Abu Yahya Zakariyya ibn Muhammad ibn 
Ahmad al-Ansarl, born in Sanika, Egypt, in 823 H, is known as 
the shaykh of shaykhs. He was the Shafi l scholar of his time, a 
hadlth master (hafiz), judge and Qur anic exegete. He was 
educated in Cairo in circumstances of such poverty that he used 
to have to leave the mosque by night to look for watermelon 
rinds, which he would wash and eat. 
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When his knowledge later won him fame and recognition, 
he was to receive so many gifts that his income before his 
appointment to the judiciary amounted to nearly three thousand 
dirhams a day, which he spent to gather books, teach and give 
financial help to the students who studied with him. When Sultan 
Quytubay al-Jurkasi appointed him as head of the judiciary in 
Cairo, he accepted the post with reluctance after being repeatedly 
asked, but when the sultan later committed a wrong act and he 
sent him a letter upbraiding him, the sultan dismissed him and he 
returned to teaching. He authored works in Sacred Law, the 
sciences of Qur an and hadlth, logic, Arabic, fundamentals of 
jurisprudence, and Sufism, and was the Shaykh of al-Imam Ibn 
Hajar Haytaml. He died in 926 H at one hundred years of age. 

Al-Imam Ibn Hajar al-Haytaml 

Shihab al-DIn Abu al-'Abbas Ahmad ibn Muhammad ibn 
All ibn Hajar al-Haytaml al-Makkl is born in 909 H in Abu 
Haytam, western Egypt. He was the Shaft I Imam of his time, a 
brilliant scholar of in-depth applications of Sacred Law, and with 
al-Imam Ahmad al-Ramll, represents the foremost resource for 
fatwa (legal apinion) for the entire late Shaft‘I School. He was 
educated at al-Azhar, but later moved to Makkah, where he 
authored major works in Shaffl jurisprudence, hadlth, tenets of 
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faith, education, hadlth commentary, and formal legal opinion. 
His most famous works include Tuhfah al-muhtaj bi shark al- 
Minhaj , a commentary on al-Imam al-NawawI’s Minhaj al- 
tdlibm whose ten volumes represent a high point in Shafi'I 
scholarship; the four volume al-Fatawa al-kubra al-fiqhiyyah ; 
and al-Zawajir 'an iqtiraf al-kaba Hr, which with its detailed 
presentation of Qur an and Hadlth evidence and masterful legal 
inferences, remains unique among Muslim works dealing with 
taqwa (godfearingness) and is even recognized by Hanafi 
scholars like al-Imam Ibn Abidin as a source of authoritative 
legal texts valid in their own school. After a lifetime of 
outstanding scholarship, the Imam died and was buried in 
Makkah in 974 H. 

Al-Imam Muhammad al-Shirblnl al-Khatib 
• • 

Shams al-Din Muhammad ibn Ahmad al-Shirblnl al-Khatib 
of Cairo is a Shafi'I Imam and Qur anic exegete of knowledge 
and piety, he studied in Cairo under al-Imam Ahmad al-Ramll, as 
well as Nur al-DIn al-Mahalll, Ahmad Burullusi and others, who 
authorized him to give formal legal opinion and instruction. He 
educated a multitude of scholars and his works won recognition 
in their author’s lifetime for their outstanding clarity and 
reliability, among the most famous of them his four-volume 
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Mughni al-muhtaj ila ma rifat ma am alfaz al-Minhdj , a 
commentary on al-Imam al-NawawT’s Minhaj al-talibln, and his 
Qur anic exegesis al-Siraj al-mumrfi al-i ana ala ma rifa ba d 
kalam Rabbina al-Hakim al-Khabir. He died in Cairo in 977 H. 
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*l*Introduction: The Reliance of the Traveller 


A classical manual of Islamic Sacred Law by Ahmad Ibn Naqib A1 Misri (D. 769/1368), 
with the English text, commentary and appendices translated by Noah Ha Mim Keller. 

* 1*BOOK A: SACRED KNOWLEDGE 

CONTENTS: 

The Knowledge of Good and Bad al.0 

Unaided Intellect Cannot Know Allah's Rules al.2 

Meaning of Good and Bad al.4 

Those Unreached by Prophets Are Not Responsible al.5 
The Superiority of Sacred Knowledge over Devotions a2.0 
Koranic Evidence a2.1 
Hadith Evidence a2.2 
Other Reasons a2.7 

The Blameworthiness of Seeking Knowledge for Other Than Allah a3.0 
Meaning of for Other Than Allah a3.1 
Koranic Evidence a3.2 
Hadith Evidence a3.3 

Personally Obligatory Knowledge a4.0 
Faith a4.2 

A Muslim's responsibility in tenets of faith a4.2 
Belief in problematic scriptural expressions a4.3 
Works a4.5 

When one must learn rites and duties a4.4 

How much one must teach one's children a4.6 

Knowledge of the Heart a4.7 

Communally Obligatory Knowledge a5.0 
Religious Sciences a5.1 

This-Worldly Knowledge a5.2 

Recommended Knowledge a6.0 

Subjects That Are Not Sacred Knowledge a7.0 
Unlawful Knowledge a7.2 
Offensive Knowledge a7.3 


i 



Permissible Knowledge a7.4 


*2*Chapter A1.0: The Knowledge of Good and Bad 

@A1.1: (Abd al-Wahhab Khallaf:) There is no disagreement among the scholars of the 
Muslims that the source of legal rulings for all the acts of those who are morally 
responsible is Allah Most Glorious. 

@A1.2: Unaided Intellect Cannot Know Allah's Rules 

The guestion arises. Is it possible for the mind alone, unaided by Allah's messengers 
and revealed scriptures, to know rulings, such that someone not reached by a prophet's 
invitation would be able through his own reason to know Allah's rule concerning his 
actions? Or is this impossible? 

@A1.3: The position of the Ash'aris, the followers of Abul Hasan Ash'ari, is that the 
mind is unable to know the rule of Allah about the acts of those morally responsible 
except by means of His messengers and inspired books. 

For minds are in obvious disagreement about acts. Some minds find certain acts good, 
others find them bad. 

Moreover, one person can be of two minds about one and the same action. Caprice often 
wins out over the intellect, and considering something good or bad comes to be based on 
mere whim. 

So it cannot be said that an act which the mind deems good is therefore good in the 
eyes of Allah, its performance called for, and its doer rewarded by Allah; or that 
whatever the mind feels to be bad is thus bad in the eyes of Allah, its non-performance 
called for and its doer punished by Allah. 

@A1.4: Meaning of Good and Bad 

The basic premise of this school of thought is that the good of the acts of those 
morally responsible is what the Lawgiver (syn. Allah or His messenger (Allah bless him 
and give him peace) ) has indicated is good by permitting it or asking it be done. And 
the bad is what the Lawgiver has indicated is bad by asking it not be done. 

The good is not what reason considers good, nor the bad what reason considers bad. The 
measure of good and bad, according to this school of thought, is the sacred Law not 
reason (dis:W3). 

@A1.5: Those Unreached by Prophets Are Not Responsible 

According to this school, a person is not morally obligated by Allah to do or refrain 
from anything unless the invitation of a prophet and what Allah has legislated have 
reached him (n:w4 discusses Islam's relation to previous prophets' laws). 

No one is rewarded for doing something or punished for refraining from or doing 
something until he knows by means of Allah's messengers, what he is obliged to do or 
obliged to refrain from. 

So whoever lives in such complete isolation that the summons of a prophet and his 
Sacred Law do not reach him, is not morally responsible to Allah for anything and 
deserves neither reward nor punishment. 

And those who lived in one of the intervals after the death of a prophet and before a 
new one had been sent were not responsible for anything and deserve neither reward nor 
punishment. 

This view is confirmed by the word of Allah Most High: 

"We do not punish until we send a messenger" 

(Koran 17:15). 

(.Ilm usul al-figh (y71) 96-98) 

*2*Chapter A2.0: The Superiority of Sacred Knowledge over Devotion 

@A2.1: Koranic Evidence 
(Nawawi:) Allah most High says: 

-1- "Say, Are those who know and those who do not know egual?'" (Koran 39:9). 
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-2- "Only the knowledgeable of His slaves fear Allah" (Koran 35:28). 

-3- "Allah raises those of you who believe and those who have been given knowledge 
whole degrees" (Koran 58:11) . 

@A2.2: Hadith Evidence 

The Prophet (Allah bless him and give him peace) said: 

-1- "Whoever Allah wishes well. He gives knowledge of religion." 

-2- "The superiority of the learned Muslim over the devotee is as my superiority over 
the least of you." 

Then the Prophet (Allah bless him and give him peace) said, 

"Allah and His angels, the inhabitants of the heavens and the earths, even the ant in 
its anthill and the fish, bless for those who teach people what is good." 

-3- "When a human being dies, his work comes to an end except for three things: ongoing 
charity, knowledge benefited from, or a pious son who prays for him." 

-4- "A single learned Muslim is harder on the Devil than a thousand worshippers." 

-5- "Whoever travels a path seeking knowledge Allah makes easy for him a path to 
paradise. 

"Angels lower their wings for the seeker of knowledge out of pleasure in what he seeks. 
"Those in the heavens and the earth, and the very fish in the water ask Allah to 
forgive the person endowed with Sacred Knowledge. 

"The superiority of the learned Muslim over the devotee is like the superiority of the 
moon over all the stars. 

"The learned are the heirs of the prophets. The prophets have not begueathed dinar nor 
dirham, but have only left Sacred Knowledge, and whoever takes it has taken an enormous 
share . " 

-6- "He who calls others to guidance shall receive the like of the reward of those who 
follow him without this diminishing their own reward in the slightest. And he who calls 
others to misguidance shall bear the like of the sins of those who follow him without 
this diminishing their own sins." 

-7- "He who goes forth to seek Sacred Knowledge is in the way of Allah [syn jihad 
def:09] until he returns." 

-8- "This world and what is in it are accursed [dis: w5] except for the remembrance of 
Allah, that which Allah loves, someone with Sacred Knowledge or someone learning it." 

0A2.3 

'Ali ibn Abi Talib (Allah be well pleased with him) said, 

"The religious scholar is greater in reward than the fighter in the way of Allah who 
fasts the day and prays the night." 

0A2.4 

Abu Darda' (Allah be well pleased with him) said, 

"Teaching Sacred Knowledge for a brief time is better than spending a night in prayer." 
0A2.5 

Yahya ibn Abi Kathir said, 

"Studying Sacred Knowledge is a prayer." 

0A2.6 

Sufyan al-Thawri and Shafi'i said, 

"There is nothing after what is obligatory that is superior to seeking Sacred 
Knowledge." 

0A2.7: Other Reasons 

(Nawawi:) There are similar statements from whole groups of early Muslims I have not 
mentioned that are like those I have guoted, the upshot of which is that they concur 
that devoting one’s time to Sacred Knowledge is better than devoting it to voluntary 
fasting or prayer, better than saying "Subhan Allah" (lit. "Exalted is Allah above any 
limitation"), or other supererogatory devotions. 

Among the proofs for this, besides the foregoing, is that: 

-1- the benefit of Sacred Knowledge affects both its possessor and the Muslims, while 
the above mentioned supererogatory works are confined to oneself; 

-2- Sacred Knowledge validates, so other acts of worship reguire it, though not vice 
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versa; 

-3- scholars are the heirs of the prophets, while devotees are not characterized as 
such; 

-4- the devote follows the scholar, being led by and imitating him in worship and other 
acts, obeying him being obligatory and not the other way around; 

-5- the benefit and effect of Sacred Knowledge remain after its possesser departs, 
while supererogatory works cease with the death of their doer; 

-6- knowledge is an attribute of Allah Most High; 

-7- Sacred Knowledge, meaning the knowledge we are discussing, is a communal obligation 
(def: c3.2), and it is thus better than the supererogatory. The Imam of the Two 
Sanctuaries 

(A: Juwayni) says in his book alGhiyathi that "the communal obligation is superior to 
the personal obligation in that the person performing it fulfills the need of the 
Islamic Nation (Umma) and lifts the obligation from it, while the obligation of the 
individual is restricted to himself." And success is through Allah (alMajmu' (y!08), 

1.18-22). 

*2* Chapter a3.0: The Blame-worthiness of seeking sacred knowledge for other than Allah 
@A3.1: Meaning of for Other Than Allah 

(Nawawi:) Know that what we have mentioned about the merit of seeking Sacred Knowledge 
only applies to the seeker who thereby intends Allah Himself, not some end concerned 
with this world. 

Whoever seeks it for a worldly aim such as money, leadership, rank, prestige, fame, 
people inclining towards him, defeating opponents in debate, or similar motive, is 
blameworthy. (A When the basic reason is Allah but other motives play a role, they 
diminish the merit in the proportion that they enter into it.) 

@A3.2: Koranic Evidence 
Allah Most High says: 

-1- "Whoever wants to cultivate the afterlife We shall increase for him his village, 
while whoever wants to cultivate this world, we shall give him of it, but he will have 
no share in the next (Koran 42:20). 

-2- "Whoever wants the present world We hasten for him therein whatever We will, for 
whomever We want, and then consign him to hell, roasting in it condemned and rejected". 
(Koran 17:18). 

-3- "Verily, your Lord is ready at ambush" (Koran 89:14). 

-4- "They were not ordered except to worship Allah, making their religion sincere unto 
Him as pure monotheists" (Koran 98:5). 

@A3.3: Hadith Evidence 

The Prophet (Allah bless him and give him peace) said: 

-1- "The first person judged on Resurrection Day will be a man martyred in battle. 
"He'll be brought forth, Allah will reacguaint him with His blessings upon him and the 
man will acknowledge them, where¬ 
upon Allah will say, 'What have you done with them?' to which the man will respond, 'I 
fought to the death for you.' 

"Allah will reply, 'You lie. You fought in order to be called a hero, and it has 

already been said.' Then he will be sentenced 

and dragged away on his face to be flung into the fire. 

"Then a man will be brought forward who learned Sacred Knowledge, taught it to others, 
and who recited the Koran. Allah 

will remind him of His gifts to him and the man will acknowledge them, and then Allah 
will say. 'What have you done with them?' The man will answer. 'I acguired Sacred 
Knowledge, taught it, and recited the Koran, for Your sake.' 

"Allah will say, 'You lie. You learned so as to be called a scholar, and read the Koran 
so as to be called a reciter, and it has already been said. 'Then he will be sentenced 
and dragged away on his face to be flung into the fire." 

-2- "Anyone who seeks Sacred Knowledge to argue with fools, vie with scholars, or draw 
people's attention to himself, will take a place in hell." 

-3- "The most severely tortured on Resurrection Day shall be the scholar who did not 
benefit from his knowledge." 
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@A3.4 Sufyan al-Thawri said. 

"No servant increased in knowledge and then in desire for the things of this world, 
save that he increased in distance from Allah." (Ibid.,1.23-24) 

*2*Chapter: a4.0: Personally Obligatory Knowledge 

@A4.1: Faith 

(Nawawi:) There are three categories of Sacred Knowledge. The first is the personally 
obligatory (fard al-'ayn, def:c2.1), which is a morally responsible individual’s 
learning the knowledge that the obligatory acts he must perform cannot be accomplished 
without, such as how the ablution (wudu) and prayer are done and so forth. Its 
obligatory character is how groups of scholars have interpreted the hadith in the 
Musnad of Abu Ya'la al-Mawsuli, from Anas, who relates that the Prophet (Allah bless 
him and give him peace) said, 

"Seeking knowledge is an obligation upon every Muslim." 

The meaning of this hadith, though the hadith itself is not well authenticated (A: 
being weak (dis:p9.5) ), is true. 

@A4.2: A Muslim’s Responsibility in Tenets of Faith 

As for the basic obligation of Islam, and what relates to tenets of faith, it is 
adeguate for one to believe in everything brought by the Messenger of Allah (Allah 
bless him and give him peace) and to credit it with absolute conviction free of any 
doubt. Whoever does this is not obliged to learn the evidences of the scholastic . The 
Prophet (Allah bless him and give him peace) did not reguire of anyone anything but 
what we have just mentioned, nor did the first four caliphs, the other prophetic 
Companions, nor others of the early Muslim community who came after them. 

Rather, what befits the common people and vast majority of those learning or possessing 
Sacred Knowledge is to retrain from discussing the subtleties of scholastic theology, 
lest corruption difficult to eliminate find its way into their basic religious 
convictions. Rather, it is fitter for them to confine themselves to contentment with 
the above-mentioned absolute certainly. 

Our Imam Shafi'i (Allah Most High have mercy on him) went to the greatest possible 
lengths in asserting that engaging in scholastic theology is forbidden. (A: What he 
meant thereby was the heretical scholastic theology that proliferated in his time and 
put rationalistic theories ahead of the Koran and sunna, not the science of theology 
('ilm al-tawhid) by which Ash'ari and Maturidi scholars (dis: x47) have clarified and 

detailed the tenets of faith of Sunni Islam, which is an important part of the Islamic 

sciences.) He insistently emphasized its unlawfulness, the severity of the punishment 
awaiting those who engage in it, the disgrace of doing it, and the enormity of the sin 
therein by saying, 

"For a servant to meet Allah with any other sin than idolatry (shirk) is better than to 
meet Him guilty of anything of scholastic theology." 

His other statements expressing the same meaning are numerous and well known. But if 
someone has doubts (Allah be our refuge) about any of the tenets of faith in which 
belief is obligatory (def: books u and v), and his doubt cannot be eliminated except by 
learning one of the theologians’ proofs, then it is obligatory for him to learn it in 

order to remove the doubt and acguire the belief in guestion. 

@A4.3: Belief in Problematic Scriptural Expressions 

Scholars disagree about the Koranic verses and hadiths that deal with the attributes of 
Allah (n: such as His 'hand' (Koran 48:10), His 'eyes’ (52:48) or His 'nearness' 

(50:16) ) as to whether they should be discussed in terms of a particular figurative 
interpretation (ta'wil, def:w6) or not. Some say that they should be figuratively 
interpreted as befits them (n: interpreting His 'hand.' for example, as an allusion to 
His omnipotence). And this is the more well known of the two positions of the 
scholastic theologians. 

Others say that such verses should not be given a definitive interpretation, but rather 
their meaning should not be discussed, and the knowledge of them should be consigned to 
Allah Most High, while at the same time believing in the transcendence of Allah Most 
High, and that the characteristics of created things do not apply to Him. For example. 
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it should be said we believe that "the All-merciful is 'established' [Ar. istawa, 
dis:vl.3] on the Throne" (Koran 20:5), but we do not know the reality of the meaning of 
that, nor what is intended thereby, though we believe of Allah Most High that 
"there is nothing whatsoever like unto Him" (Koran 42:11), and that He is above 
indwelling in created things (hulul, dis:w7), or having the characteristics of 
temporal, contingent existence (huduth, dis:w8). And this is the path of the early 
Muslims, or the vast majority of them, and is the safest, for a person is not reguired 
to enter into discussions about this. 

When one believes in Allah's transcendence above created things, there is no need for 
debate on it, or for taking risks over what there is neither pressing necessity nor 
even any real call for. But if the need arises for definitive interpretations to refute 
someone making unlawful innovations and the like, then the learned may supply them, and 
this is how we should understand what has come down to us from scholars in this field. 
And Allah knows best. 

@A4.4: Works 

A person is not obliged to learn how to perform ablution, the prayer, and so forth, 
until the act itself is obligatory for him. As for trade, marriage, and so forth, of 
things not in themselves obligatory, the Imam of the Two Sanctuaries (A: Juwayni), 
Ghazali, and others say that learning their means and conditions is personally 
obligatory for anyone who wants to do them. It has also been said that one should not 
call this knowledge "personally obligatory," but rather say, "It is unlawful to 
undertake them until one knows the conditions for their legal validity." And this 
expression is more accurate. 

@A4.5: When One Must Learn Rites and Duties 

It is obligatory for one to know what is permissible and what is unlawful of food, 
drink, clothing, and so forth, of things one is unlikely to be able to do without. And 
likewise for the rulings on treatment of women if one has a wife. 

@A4.6: How Much One Must Teach One's Children 

Shafi'i and colleagues (Allah have mercy on them) say that fathers and mothers must 
teach their children what will be obligatory for them after puberty. The guardian must 
teach the child about purification, prayer, fasting, and so forth; and that 
fornication, sodomy, theft, drinking, lying, slander, and the like are unlawful; and 
that he acguires moral responsibility at puberty and what this entails. It has been 
said that this education is merely recommended, but in fact it is obligatory, as the 
plain content of its scriptural basis (n: mentioned below) shows. Just as it is 
mandatory for a guardian to wisely manage his charge's property, this is even more 
important. The merely recommended is what exceeds this, such as teaching him the Koran, 
Sacred Law, etiguette, and teaching him what he needs to earn a living. 

The evidence for the obligation of teaching a young child is the word of Allah Mighty 
and Majestic, 

"0 you who believe, protect yourselves and families from a fire" (Koran 66:6). 

'Ali ibn Abi Talib (Allah be well pleased with him), Mujahid, and Qatada say it means. 
"Teach them that with which they can save themselves from hell," 

@A4.7: Knowledge of the Heart 

As for knowledge o the heart, meaning familiarity with the illness of the heart such as 
envy, pride, and the like (dis:book p.r. and s). Ghazali has said that knowledge of 
their definitions, causes, remedy, and treatment is personally obligatory. (A: And this 
is what Ghazali meant when he said that Sufism (Tasawwuf, dis:w9) is personally 
obligatory for every Muslim. He did not mean that taking a way (tariga) and sheikh are 
obligatory, but rather the elimination of unlawful inner traits, which one could 
conceivably accomplish through the companionship of a single sincere brother.) 

Others hold that if the morally responsible individual is endowed with a heart free of 
all these unlawful diseases, it suffices him, and he is not obliged to learn what will 
cure them. But if not safe from them he must reflect: if he can purify his heart from 
them without instruction then he must purify it, just as he must shun fornication and 
the like without learning the evidence proving he must. But if he cannot rid himself of 
these unlawful traits except through learning the above mentioned knowledge, then he is 
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personally obliged to. And Allah knows best (al-Majmu' (y 108), 1.24-26). 

*2^Chapter A5.0: Communally Obligatory Knowledge 

@A5.1: Religious Sciences 

(Nawawi) The second category (in of Sacred Knowledge) is what is communally obligatory 
(fard al-kifaya, def:c3.2), namely the attainment of those Sacred Sciences which people 
cannot do without in practicing their religion, such as memorizing the Koran and 
hadith, their ancillary disciplines, methodological principles. Sacred Law, grammar, 
lexicology, declension, knowledge of hadith transmitters, and of scholarly consensus 
(ijma*. def:b7) and nonconsensus. 

@A5.2: This-Worldly Knowledge 

As for learning which is not Sacred Knowledge but is required to sustain worldly 
existence, such as medicine and mathematics, it too is a communal obligation 
(ibid.,1.26). 

*2*Chapter A6.0: Recommended Knowledge 
@A6.1 

(Nawawi:) The third category is the supererogatory (def: c4.2), such as in-depth 
research into the bases of evidences, and elaboration beyond the amount required by the 
communal obligation, or such as an ordinary Muslim learning the details of 
nonobligatory acts of worship for the purpose of performing them; though not the work 
of scholars in distinguishing the obligatory from the nonobligatory, which is a 
communal obligation in respect to them. And Allah knows best (ibid, 1.27). 

*2^Chapter A7.0: Subjects that are Not Sacred Knowledge 

@A7.1 (Nawawi:) Having mentioned the categories of Sacred Knowledge the subjects it 
excludes are those that are unlawful offensive, or permissible. 

@A7.2: Unlawful Knowledge 
Unlawful knowledge includes: 

-1- learning sorcery (dis: p3), since according to the most reliable position, it is 
unlawful, as the vast majority of scholars have decisively stated: 

-2- philosophy (dis:wl0); 

-3- magic (Sha'badha, meaning sleight of hand, etc.); 

-4- astrology (dis:p41); 

-5- the sciences of the materialists (dis:wll). 

-6- and anything that is a means to create doubts (n: in eternal truths). Such things 
vary in their degree of unlawfulness. 

@A7.3: Offensive Knowledge 

Offensive knowledge includes such things as post-classical poetry which contains 
romance and uselessness. 

@A7.4: Permissible Knowledge 

Permissible knowledge includes post-classical poetry which does not contain stupidity 
or anything that is offensive, incites to evil, hinders from good; not yet that which 
urges one to do good or helps one to do it (n: as the later would be recommended) 

(ibid., 1.27). 

*l*BOOK B: THE VALIDITY OF FOLLOWING QUALIFIED SCHOLARSHIP 
0CONTENTS: 

Introduction bl.0 

Meaning of Qualified Scholarship bl.2 

The Koranic Evidence for Following Scholars b2.0 

The Practice of the Prophetic Companions (Sahaba) b3.0 

Religion Was Only Taken from Some Companions b3.2 

Those Giving Opinions Did Not Mention Evidence b3.3 
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Prophet Dispatched Scholars to Various Peoples b3.4 
Succeeding Generations Followed Companions Example b3.5 
The Rational Evidence for Following Specialists b4.0 
The Obligatoriness of Following Qualified Scholarship b5.0 
Mujtahid's Opinion Is Evidence to Nonspecialists b5.1 
Why Qualified Scholars Differ on Legal Questions b6.0 
Probabalistic Versus Unguestionable Evidence b6.1 
Example of a Question on which Scholars Differ b6.2 
Scholarly Consensus (Ijma) b7.0 
Meaning of Consensus b7.1 

Scholarly Consensus Is Legally Binding b7.2 
Koranic evidence b7.3 
Hadith evidence b7.4 

Scholarly Consensus and the Four Sunni Schools b7.5 
Why one may not follow other than the four schools b7.6 

*2*Chapter B1.0: Introduction 

@B1.1 

(Muhammad sa'id Buti:) What is the proof that it is legally valid and even obligatory 
to accept the authority of gualified scholarship (tag lid) when one is not capable of 
issuing expert legal opinion (ijtihad) on matters of Sacred Law? There are several 
aspects to it (n: discussed in the sections that follow) (al-Lammadhhabiyya akhtar bid 
a tuhaddidu al-sharia al-Islamiyya (y33) , 70) . 

0B1.2: Meaning of Qualified Scholarship 

(n:) For the key term gualified to issue expert legal opinion (Ar. mujtahid. this 
ability being ijtihad) please turn to book o and read o22.1(d) the gualifications of an 
Islamic judge (gadi). The difference between the gualifications for the Imam of a 
school and those for a judge or a mufti is that the former's comptence in giving 
opinion is absolute, extending to all subject matters in the Sacred Law, while the 
competence of the judge or mufti is limited respectively to judging court cases or to 
applying his Imam's ijtihad to particular guestions. 

No age of history is totally lacking people who are competent in ijtihad on particular 
guestions which are new, and this is an important aspect of Sacred Law to provide 
solutions to new ethical problems by means of sound Islamic legal methodology in 
applying the Koranic and hadith primary texts. But while in this specific sense the 
door of ijtihad is not and cannot be closed, Islamic scholarship has not accepted 
anyone's claims to absolute ijtihad since Imams Abu Hanifa Malik, Shafi'i, and Ahmad. 

If one studies the intellectual legacy of these men underscholars who have a working 
familiarity with it, it is not difficult to see why. 

As for those who decry "hidebound conservatism" and would open the gate of ijtihad for 
themselves while lacking or possibly not even knowing the necessary gualifications, if 
such people have not studied the rulings of a particular school and the relation 
between these rulings, the Koranic and hadith primary texts, and the school's 
methodological principles, they do not know how ijtihad works from an observer's 
standpoint, let alone how to employ it. To ask them for example which of two egually 
authenticated primary texts that conflict on a legal guestion should be given 
precedence, and why, is like asking an aspiring drafting student for the particulars of 
designing a suspension bridge. Answers may be forthcoming, but they will not be the 
same as those one could get from a gualified contractor. To urge that a mujtahid is not 
divinely protected from error (ma'sum) is as of little relevance to his work as the 
fact that a major physicist is not divinely protected from simple errors in calculus; 
the probability of finding them in his published work is virtually negligible. 

Regarding other, long-dead schools, such as the Zahiriyya, the difference between their 
work and that of the four living schools is firstly one of guality, as their positions 
and evidence have not been re-examined and upgraded by succeeding generations of first- 
rank scholars like those of the four schools (dis:wl2), and secondly the lack of 
verification of the actual positions of their Mujtahid's through reliable chains of 
transmitters, as described below at b7.6. 

*2*Chapter B2.0: The Koranic Evidence for Following Scholars 
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@B2.1 

(Muhammad Sa'id Buti;) The first aspect of it is the word of Allah the Majestic. 

"Ask those who recall if you know not" (Koran 16:43). 

By consensus of all scholars (ijma.def:b7), this verse is an imperative for someone who 
does not know a ruling in Sacred Law or the evidence for it to follow someone who does. 
Virtually all scholars of fundamentals of Islamic law have made this verse their 
principle evidence that it is obligatory for the ordinary person to follow the scholar 
who is a mujtahid. 

@B2.2 

Similar to the above verse in being evidence for this is the word of Allah Most High: 
"Not all of the believers should go to fight. Of every section of them, why does not 
one part alone go forth, that the rest may gain knowledge of the religion to admonish 
their people when they return, that happily they may take warning" (Koran 9:122) . 

Allah Most High prohibited the people to go out altogether in military expeditions and 
jihad and ordered a segment of them to engagse solely in becoming knowledgeable in the 
religion of Allah, so that when their brothers returned to them, they would find 
someone gualified to give them legal opinion on the lawful and unlawful and to explain 
the rule of Allah the Glorious and Exalted (ibid., 71). 

*2*Chapter B3.0: The Practice of the Prophetic Companions (Sahaba) 

0B3.1 

(Muhammad Sa'id Buti:) A second aspect is the consensus of scholars that the Companions 
of the Prophet (Ar. Sahaba, anyone who personally met the Prophet (Allah bless him and 
give him peace) and died while believing in Islam) were at various levels of knowledge 
in religion; not all of them were capable of giving formal legal opinion (fatwa), as 
Ibn Khaldun has noted, nor was the religion taken from all of them. 

0B3.2: Religion Was Only Taken from Some Companions 

Rather, there were those of them capable of legal opinion and ijtihad and these were a 
small minority in relation to the rest, and there were those of them who sought legal 
opinion and followed others therein, and these were the vast majority of them, (n: 
Suyuti, in Tadrib al-rawi, guotes Ibn Hazm's report that most of the Companions legal 
opinions came from only seven of them:'Umar, Ali, Ibn Mas'ud, Ibn Umar Ibn Abbas, Zayd 
ibn Thabit, and Aisha; and this was from thousands of the Companions (Tadrib al-rawi fi 
sharh Tagrib al-Nawawi(yl09), 2,219). ) 

0B3.3: Those Giving Opinions Did Not Mention Evidence 

Nor did the individual Companion giving a legal opinion necessarily mention the 
evidence for it to the person who had asked about it, Al-Amidi notes in his book al- 
lhkam: "As for scholarly consensus [ijma dis: b7.2] it is that ordinary people in the 
times of the Companions and those who immediately followed them, before there were 
dissenters, used to seek the opinion of mujtahids and would follow them in rules of 
Sacred Law. 

"The learned among them would unhesitatingly answer their guestions without alluding to 
mention of evidence. No one censured them for doing this; a fact that establishes 
scholarly consensus on the absolute permissibility of the ordinary person following one 
capable of ijtihad." 

0B3.4: Prophet Dispatched Scholars to Various Peoples 

The Prophet (Allah bless him and give him peace) used to dispatch the most 
knowledgeable of the Companions to places whose inhabitants knew nothing more of Islam 
than its five pillars. The latter would follow the person sent to them in everything he 
gave his judgment upon and had them do, of works, acts of worship, dealing with one 
another, and all matters of the lawful and unlawful. 

Sometimes such a person would come across a question on which he could find no evidence 
in the Koran or sunna, and he would use his own personal legal reasoning and furnish 
them an answer in light of it, and they would follow him therein. 
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0B3.5: Succeeding Generations Followed Companions Example 

As for the era of those who came after them (Ar. tabi'in, those who had personally 
learned from one or more of the Companions but not the Prophet himself (Allah bless him 
and give him peace) ), the scope f legal reasoning had expanded, and the Muslims of 
this time followed the same course as had the Companions of the Prophet (Allah bless 
him and give him peace), except that the legal efforts were represented by the two main 
schools of thought, that of juridical opinion (ra'y) and that of hadith (n: the former 
in irag, the latter in Medina) because of the methodological factors we previously 
mentioned 

when we guoted Ibn Khaldun. 

There were sometimes discussions and sharp disputes between leading representatives of 
the two schools, but the ordinary people and learners not at the main figures' level of 
understanding were unconcerned with this disagreement, and followed whomever they 
wanted or whomever was near to them without anyone censuring them for this (al- 
Lamadhhabiyya akhtar bid'a tuhaddidu al-shari'a al-Islamiyya (y33), 71-73) . 

*2^Chapter B4.0: The Rational Evidence for Following Specialists 

@B4.1 (Muhammad Sa'id Buti:) A third aspect is the obvious rational evidence, which we 
express in the words of Sheikh 'Abdullah Diraz, who says: "The logical proof is that, 
assuming that a person does not have the gualifications for ijtihad, when an instance 
of a particular religious ruling arises, he will either not worship by any means at 
all, which all concur is impermissible, or, if he worships by means of something, it 
will either be by examining the proof that verifies the ruling or by following a 
competent authority. 

"The former is inadmissible because it would lead, in respect to him and all others 
like him, to in-depth examination of the evidences for all such instances, 
preoccupation with which would obviate the earning of livelihoods, disrupting trades 
and occupations, running the world by neglect of tillage and offspring, and preventing 
any one's following another's ijtihad, placing everyone under the most extreme 
hardship. The sole remaining alternative is to follow another, which is the means 
through which one must worship in such a case" (ibid.,73). 

*2*Chapter B5.0: The Obligatoriness of Following Qualified Scholarship 

0B5.1: Mujtahid's Opinion Is Evidence to Nonspecialists 

(Muhammad sa'id Buti:) Because scholars accept the evidence from Koran, sunna, and 
reason as complete and intersubstantiative that the ordinary person or learned one not 
at the level of textual deduction and ijtihad is not entitled but to follow a gualified 
mujtahid who has a comprehensive grasp of the evidence -they say that a formal legal 
opinion (fatwa) from a mujtahid is in relation to the ordinary person just as a proof 
from the Koran and sunna is in relation to the Mujtahid for the Koran just as it 
obligates the scholar throughly versed in it to hold to its evidences and proofs, also 
obligates (n:in the verse guoted above at b2.1) the uninformed person to adhere to the 
formal legal opinion of the scholar 
and his ijtihad (ibid.,73). 

*2*Chapter B6.0: Why Qualified Scholars Differ on Legal Questions 
0B6.1: Mujtahid's Opinion Is Evidence to Nonspecialists 

(Salih Mu'adhdhin:) Muslims of the Sunna and Community are in agreement that we have 
arrived at all the rulings of Sacred Law through evidence that is either of 
unguestionably established transmission (gat'i al-wurud) or probabilistically 
established transmission (zanni al-wurud). The suras of the Koran, all of its verses, 
and those hadiths which have reached us by so many channels of transmission that belief 
in them is obligatory (mutawatir,def:o22.1(d(II) ) ) are all of unguestionably 

established transmission, since they have reached us by numerous means, by generation 
from generation, whole groups, from whole groups such that it is impossible that the 
various channels could all have conspired to fabricate them. 

As for the evidentiary character of these texts, regardless whether they are of 
unguestionably or probabilistically established transmission, they are of two types. 

The first type, unguestionable as evidence (gat'i al-dalala), is a plain text that does 
not admit of more than one meaning, which no mind can interpret beyond its one meaning. 
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which no mind can interpret beyond its one meaning, and which there is no possibility 
to construe in terms of other than its apparent sense. This type includes Koranic 
verses that deal with fundamental tenets of faith in the oneness of Allah, the prayer, 
zakat, and fasting; in none of which is there any room for disagreement, nor have any 
differences concerning them been heard of or reported from the Imams of Sacred Law. 
Everything in this category is termed unguestionable as evidence. 

The second type, probabilistic as evidence (zanni al-dalala), is a text that can bear 
more than one meaning, whether because it contains a word that can lexically have two 
different meanings, or because it was made by way of figure of speech or metaphor, or 
because it can be interpreted in other than its apparent sense in the context without 
this contradicting what was intended by the Wise Lawgiver. It is here that we find 
scope for scholarly difference of opinion to a greater or lesser extent depending on 
the number of meanings a text can imply, how much interpretation it will bear, and so 
forth. 

All of the derivative rulings of Sacred Law are of this type, probabilistic as 
evidence, so we naturlly find differences among Islamic legal scholars as to their 
interpretation, each scholar interpreting them according to his comprehension and the 
broadness of his horizons, while not giving the text a reading it does not imply, and 
then corroborating his interpretation with evidence acceptable to scholars. Scholarly 
differences are thus something natural, even logically necessary, as a result of the 
factors we have just described. 

Allah Mighty and Majestic has willed that most texts of the Sacred Law be probabilistic 
as evidence because of a wisdom He demands, namely, to give people more choice and 
leave room for minds to use ijtihad in understanding His word and that of His messenger 
(Allah bless him and give him peace). 

0B6.2: Example of a Question on which Scholars Differ 

We conclude this short summary with an example to clarify what we have said. Consider 
the word of Allah. 

"Divorced women shall wait by themselves for three periods" (Koran 2:228). 
as opposed to His saying, in the same sura, 

"Those who forswear their women have a wait of four months"(Koran 2:226) . 

Allah’s saying "three" in the former and "four" in the latter are texts that are 
decisive as evidence, in that neither admits of more than one interpretation, namely, 
the well-known numbers. 

But in contrast with this, when Allah says "periods" (Ar.guru') in the first, and 
"months"(ashhur) in the second, we find that the former word can have more than one 
sense in its Arabic lexical root meaning, while months cannot, the latter being 
decisive in meaning and incapable of bearing another interpretation. Concerning this 
guestion. Imam Qurtubi says in his Koranic exegesis: "Scholars differ about the word 
periods. Those of kufa hold that it means menstrual periods, and this is the position 
of 'Umar, 'Ali, and Ibn Mas'ud. But those of the Hijaz hold it means the intervals of 
purity between menstrual periods, and this is the view of 'A' isha, Ibn 'Umar, and 
Shafi'i." 

Considering this, is it not natural that there should be various opinions about 
understanding the verse "three periods" but only one about understanding Allah's saying 
"four months"? If Allah had wanted all opinions to coincide on this guestion. He might 
have said for example, "three menstrual periods" (hiyad) or 

"three intervals of purity between menstrual periods" (athar), just as He said "four 
months." And all the texts of Sacred Law that can bear more than one meaning are 
comparable to this example ('Umdat al-salik (y90). 11-13). 

*2^Chapter B7.0: Scholarly Consensus (Ijma') 

@B7.1: Meaning of Consensus 

('Abdal-Wahhab Khallaf:) Scholarly consensus (ijma') is the agreement of all the 
mujtahids (def:o22.1(d) ) of the Muslims existing at one particular period after the 

Prophet's death (Allah bless him and give him peace) about a particular ruling 
regarding a matter or event. It may be gathered from this that the integral elements of 
scholarly consensus are four, without which it is invalid: 

(a) that a number of mujtahids exist at a particular time: 


n 



(b) that all mujtahids of the Muslims in the period of the thing or event agree on its 
ruling, regardless of their country, race, or group, though nonmujtahids are of no 
conseguence; 

(c) that each mujtahid present his opinion about the matter in an explicit manner, 
whether verbally, by giving a formal legal opinion on it, or practically, by giving a 
legal decision in a court case concerning it; 

(d) and that all mujtahids agree on the ruling, for if a majority of them agree, 
consensus is not effected, no matter how few those who contradict it, nor how many 
those who concur. 

0B7.2: Scholarly Consensus Is Legally Binding 

When the four necessary integrals of consensus exist, the ruling agreed upon is an 
authoritative part of Sacred Law that is obligatory to obey and not lawful to disobey. 
Nor can mujtahids of a succeeding era make the thing an object of new ijtihadm because 
the ruling on it, verified by scholarly consensus, is an absolute legal ruling which 
does not admit of being contravened or annulled. 

0B7.3: Koranic evidence 

The proof of the legal authority of scholarly consensus is that just as Allah Most 
Glorious has ordered the believers, in the Koran, to obey Him and His Messenger, so too 
He has ordered them to obey those of authority (ulu al-amr) among them, saying, 

"0 you who believe, obey Allah and obey the Prophet and those of authority among you" 
(koran 4:59). 

such that when those of authority in legal expertise, the Mujtahids, agree upon a 
ruling, it is obligatory in the very words of the Koran to follow them and carry out 
their judgement. 

And Allah threatens those who oppose the Messenger and follow other than the believers' 
way, saying, 

"Whoever contraverts the Messenger after guidance has become clear to him and follows 
other than the believers' way. We shall give him over to what he has turned to and 
roast him in hell, and how evil an outcome" (Koran 4:115). 

@B7.4: Hadith Evidence 

A second evidentiary aspect is that a ruling agreed upon by all the mujtahids in the 
Islamic Community (Umma) is in fact the ruling of the Community, represented by its 
mujtahids, and there are many hadiths that have come from the Prophet (Allah bless him 
and give him peace), as well as guotes from the Companions, which indicate that the 
Community is divinely protected from error, including his saying (Allah bless him and 
give him peace) : 

-1- "My Community shall not agree on an error." 

-2- "Allah is not wont to make my Community concur on misguidance." 

-3- "That which the Muslims consider good, Allah considers good." ( s Ilm usul al-fiqh 
(y71), 45-47) 

0B7.5: Scholarly Consensus and the Four Sunni Schools 

(n: Another hadith that scholars quote in connection with the validity of scholarly 
consensus is the following, given with its commentary.) 

The Prophet (Allah bless him and give him peace) said, 

"Allah's hand is over the group, and whoever dissents from them departs to hell." 
"Allah's hand is over the group, and whoever dissents from them departs to hell." 
Allah's hand is over the group (al-'Azizi:) Munawi says, "Meaning His protection and 
preservation of them, signifying that the collectivity of the people of Islam are in 
Allah's fold, so be also in Allah's shelter, in the midst of them, and do not separate 
yourselves from them. "The rest of the hadith, accordng to the one who first recorded 
it (n: Tirmidhi), is, and whoever dissents from them departs to hell. 

Meaning that whoever diverges from the overwhelming majority concerning what is lawful 
or unlawful and on which the Community does not differ has slipped off the path of 
guidance and this will lead him to hell (al-Siraj al-munir sharh al-Jami' al-saghir 
(yl8), 3.449). 

B7.6: Why One May Not Follow Other Than the Four Schools 

(n: In addition to its general interest as a formal legal opinion, the following serves 
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in the present context to clarify why other than the four Sunni schools of 
jurisprudence do not necessarily play a role in scholarly consensus.) ('Abd al-Rahman 
Ba'alawi:) Ibn Salah reports that there is scholarly consensus on its being unlawful to 
follow rulings from schools other than those of the four Imams, meaning in one's 
personal works, let alone give court verdicts or formal legal opinions to people from 
the, because of the untrustworthiness of the ascription of such rulings to the scholars 
who reportedly gave them, there being no channels of transmission which obviate the 
possibility of textual corruption and spurious substitutions. 

The Zaydis, for example, who trace themselves to Zayd ibn 'Ali Husayn (n:son of 'Ali 
and Fatima), the beatitude of Allah be upon them, despite the fact that Zayd was one of 
Imams of the religion and a renowned figure well gualified to give guidance to those 
seeking it, his followers identify him with extreme permissiveness on many guestions, 
ascriptions based on failure to check as to what his positions actually were (n: by 
naming the intermediate transmitters and establishing their reliability). It is guite 
otherwise with the four schools, whose Imams (Allah reward them) have spent themselves 
in checking the positions of their schools, explaining what could be rigorously 
authenticated as the position of the person it was attributed to, and what could not 
be. Their scholars have thus achieved safety from textual corruption and have been able 
to discern the genuine from the poorly authenticated (Bughya al-mustarshidin fi talkhis 
fatawa ba'd al-a'imma min al-muta'akhkhirin (yl9) , 8). 

* 1*BOOK C: THE NATURE OF LEGAL RULINGS 

0CONTENTS: 

Kinds of Rulings cl.0 

Meaning of a Legal Ruling cl.1 

Injunctive Rulings cl.2 

Stipulative Rulings cl.3 

Types of Human Act c2.0 

Obligatory c2.1 

Recommended or Sunna c2.2 

Permissible c2.3 

Offensive c2.4 

Unlawful c2.5 

Minor sins c2.5(l) 

Enormities c2.5(2) 

Unbelief c2.5 (3) 

Ruling of an Act Varies with the Situation c2.6 
Obligatory Acts c3.0 

Time-Restricted Versus Non-Time-Restricted c3.1 
Personally Obligatory Versus Communally Obligatory c3.2 
Acts of Defined Amount Versus Undefined Amount c3.3 
Specific Obligation Versus Alternatives c3.4 
Recommended Acts c4.0 

Confirmed Sunnas (Sunna Mu'akkada) c4.1 
Supererogatory Works c4.2 
Desirable Acts c4.3 
Unlawful Acts c5.0 

Unlawful in Itself Versus Extrinsically Unlawful c5.1 
Dispensation (Rukhsa) and Strictness ('Azima) c6.0 
Strictness c6.1 
Dispensation c6.2 

Interschool Differences Considered As Dispensations c6.3 

Conditions for Following Another School c6.4 

Way of Greater Precaution in Religion c6.5 

Things One May Be Held Legally Responsible For c7.0 

Conditions of a Valid Legal Responsibility c7.1 

Legal Responsibility Lifted by Hardship c7.2 

Who May Be Held Legally Responsible c8.0 

Intellect and Puberty c8.1 

Eligibility for Rights and Duties c8.2 
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Eligibility for Acts of Legal Conseguence c8.3 
Lack of eligibility c8.3(l) 

Partial eligibility c8.3(2) 

Full eligibility and events that modify it c8.3(3) 

*2*Chapter Cl.0: Kinds of Rulings 
@C1.1: Meaning of a Legal Ruling 

('Abd al-Wahhab Khallaf:) A legal ruling is a statement from the Lawgiver (syn. Allah 
or His messenger (Allah bless him and give him peace) ) concerning the acts of those 
morally responsible which: 

-1- reguires something; 

-2- allows a choice; 

-3- or gives stipulations. 

0C1.2: Injunctive Rulings 

An injunctive ruling is one that enjoins the morally responsible individual to either 
do or refrain from an act, or gives him an option to do or refrain from it. 

An example of enjoining one to do an act is Allah's saying, 

"People owe Allah to make pilgrimage to the House" (Koran 3:97). 

An example of enjoining one to refrain from an act is His saying, 

"Let no people mock another people" (Koran 49:11) . 

And an example of giving an option to do or refrain from an act is His saying, 

"When the prayer is finished, go forth in the land" (Koran 62:10). 

0C1.3: Stipulative Rulings 

As for stipulatory rulings, they entail that something is made a legal reason (sabab) 
for another thing, a condition (shart) for it, or a preventive (mani) of it. 

An example of being stipulated as reason for something is Allah's saying, 

"0 believers, when you go to pray, wash your faces and wash your forearms to the 
elbows" (Koran 5:6), 

which stipulates wanting to pray as a reason for the obligation of performing ablution 
(wudu) . 

An example of something being made a condition for another thing is His saying. 

"People owe Allah to make pilgrimage to the House, whoever is able to find a way" 

(Koran 3:97), 

which implies that the ability to get to the House (n: Kaaba) is a condition for the 
obligatoriness of one's pilgrimage. Another example is the Prophet's saying (Allah 
bless him and give him peace) , 

"There is no marriage unless there are two witnesses," 

which means the presence of two witnesses is a condition for the validity of a 
marriage. 

An example of being made a preventive of something is the Prophet's saying (Allah bless 
him and give him peace) , 

"The killer does not inherit," 

which entails that an heir's killing the deceased is preventive of his inheriting an 
estate division share from him ('Him usul al-figh (y71) , 100-102) . 

*2*Chapter C2.0: Types of Human Act 

@C2.1: Obligatory 

(N:) The obligatory (fard) is that which the Lawgiver strictly reguires be done. 

Someone who performs an obligatory act out of obedience to Allah is rewarded, while a 
person who refrains from it without excuse deserves to be punished. 

(A: In the Shafi'i school there is no difference between obligatory (fard) and 
requisite (wajib) except in the pilgrimage, where nonperformance of a requisite does 
not invalidate the pilgrimage, but necessitates an expiation by slaughtering. For any 
conditions necessary for its validity and all of its integrals (rukn, pi. arkan) are 
obligatory, since it is unlawful to intentionally perform an invalid act of worship.) 

0C2.2: Recommended or Sunna 

The sunna (n: or recommended (mandub) ) is that which the Lawgiver asks be done, but 
does not strictly require it. Someone who performs it out of obedience to Allah is 
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rewarded, though someone who refrains from it is not punished. 

@02.3: Permissible 

The permissible (mubah) is what the Lawgiver has neither reguested nor prohibited, so 
the person who does it is not rewarded or punished. Rather, doing or not doing it are 
egual, though if a person does it to enable him to perform an act of obedience to 
Allah, or refrains from it for that reason, than he is rewarded for it. And if he does 
such an act to enable him to perform an act of disobedience, he is sinning. 

@02.4: Offensive 

The offensive (makruh) is that which the Lawgiver has interdicted but not strictly 
forbidden. A person who refrains from such an act out of obedience to Allah is 
rewarded, while the person who commits it does not deserve to be punished. 

@C2.5: Unlawful 

The unlawful (haram) is what the Lawgiver strictly forbids. Someone who commits an 
unlawful act deserves punishment, while one who refrains from it out of obedience to 
the command of Allah is rewarded. 

(n: Scholars distinguish between three levels of the unlawful: 

-1- minor sins (saghira, pi. sagha'ir), which may be forgiven from prayer to prayer, 
from one Friday prayer (jumu'a) to another, and so forth, as in mentioned in hadith; 

-2- enormities (kabira, pi. kaba'ir), those which appear by name in the Koran or hadith 
as the subject of an explicit threat, prescribed legal penalty, or curse, as listed 
below at book p; 

-3- and unbelief (kufr), sins which put one beyond the pale of Islam (as discussed at 
o8.7) and necessitate stating the Testification of Faith (Shahada) to reenter it. 
Repentance (def: p77) is obligatory for all three (al-Zawajir 'an igtiraf al-kaba'ir 
(y49), 1.5-9). ) 

@02.6: Ruling of an Act Varies with the Situation 

(Nawawi:) There is no doubt that the merit of an act varies. Fasting, for example, is 
unlawful on 'Eid Day, obligatory before it, and recommended after it. The prayer is 
highly desirable most of the time, but offensive at some times and situations, such as 
when restraining oneself from using the lavatory. Reciting the Koran is desirable, but 
offensive when bowing in the desirable, but offensive when bowing in the prayer or 
prostrating. Dressing one's best is good on the 'Eid or on Friday, but not during the 
drought prayer. And so forth. 

Abul Qasim al-Junayd (Allah have mercy on him) said, "A sincere person changes forty 
times a day, while the hypocritical show-off stays as he is forty years." 

The meaning of this is that the sincere person moves with what is right, wherever it 
may lead, such that when prayer is deemed better by the Sacred Law, then he prays, and 
when it is best to be sitting with the learned, or the righteous, or guests, or his 
children, or taking care of something a Muslim needs, or mending a broken heart, or 
whatever else it may be, then he does it, leaving aside what he usually does. And 
likewise for fasting, reciting the Koran, invoking Allah, eating or drinking, being 
serious or joking, enjoying the good life or engaging in self-sacrifice, and so on. 
Whenever he sees what 

is preferred by the Sacred Law under the circumstances, he does it, and is not bound by 
a particular habit or kind of devotion as the show-off is. The Prophet (Allah bless him 
and give him peace) did various things of prayer, fasting, sitting for Koran recital 
and invocation, eating and drinking, dressing, riding, lovemaking with his wives, 
seriousness and jest, happiness and wrath, scathing condemnation for blameworthy 
things, leniency in punishing those who deserved it and excusing them, and so on, 
according to what was possible and preferable for the time and circumstances (al-Majmu' 
(yl08), 1.17-18). 

*2*Chapter C3.0: Obligatory Acts 

@03.1: Time-Restricted Versus Non-Time-Restricted 

('Abd al-Wahhab khallaf:) Obligatory acts are distinguished in four ways, according to 
various considerations. 
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One distinction is whether current performance is time-restricted or non-time- 
restricted . 

A time-restricted obligatory act is one the Lawgiver demands be done at a particular 
time, such as the five obligatory prayers, for each of which the time for current 
performance is set, such that the particular prayer is not obligatory before it, and 
the individual is guilty of serious sin if he delays it past its time without excuse. 

A non-time-restricted obligatory act is one which the Lawgiver strictly demands, but 
does not specify a time for its current performance, such as the expiation obligatory 
for someone who swears and oath and breaks it (def: 020). 

0C3.2: Personally Obligatory Versus Communally Obligatory 

A second distinction between obligatory acts is made on the basis of who is called upon 
to perform them, namely whether an act is personally obligatory or communally 
obligatory. 

A personally obligatory (fard al-'ayn) act is what the Lawgiver reguires from each and 
every morally responsible person. It is insufficient for someone to perform such an act 
on another’s behalf, such as the prayer, zakat (def: hl.O), pilgrimage, keeping 
agreements, and avoiding wine or gambling. 

A communally obligatory (fard al-kifaya) act is what the Lawgiver reguires from the 
collectivity of those morally responsible, not from each one of them, such that if 
someone undertakes it, then the obligation has been fulfilled and the sin and 
responsibility (n: of nonperformance) is lifted from the rest, while if no one 
undertakes it, then all are guilty of serious sin for neglecting the obligation. 
Examples include commanding the right and forbidding the wrong (def: book g), praying 
over the dead, building hospitals, lifesaving, fire fighting, medicine, industries 
people reguire, the existence of Islamic courts and judges, issuing formal legal 
opinions, responding to someone who says "as-Salam 'alaykum,” and testifying in court. 
The Lawgiver reguires that these obligatory acts exist in the Islamic Community 
regardless of who does them. But He does not reguire they be done by each person, or 
some particular one, since the interests of the Community are realized by the existence 

of these things through the efforts of some of those morally responsible, and do not 

entail every particular person's performance of them. 

Someone able through himself or his property to perform the communally obligatory act 
is obliged to perform it, and someone unable to do it himself is obliged to urge and 
have the person do it who can. If the obligatory act is done, all are cleared of the 

sin, and if neglected all the guilty of serious sin. The person capable of it is guilty 

because he neglected a communally obligatory act he could have done, and the rest are 
guilty because they neglected to urge him and have him perform the obligatory act he 
was capable of. 

When an individual is the only one available who can perform a communally obligatory 
act, it becomes personally obligatory for him. 

0C3.3: Acts of Defined Amount Versus Undefined Amount 

A third way Obligatory acts are distinguished is by the amount of them reguired, that 
is, whether the act is of a defined amount or an undefined amount. 

Obligatory acts of defined amount are those for which the Lawgiver has determined a 
particular guantity, such that the subject is not free of the obligation until he has 
done the amount stipulated by the Lawgiver, as with the five obligatory payers, or 
zakat. 

Obligatory acts of undefined amount are those which the Lawgiver has not stipulated the 
amount of, but rather demands them from the subject in an undetermined guantity, such 
as spending in the way of Allah, cooperating with one another in good works, feeding 
the hungry, helping those in distress, and so forth. 

@03.4: Specific Obligation Versus Alternatives 

A fourth distinction between obligatory acts is whether an act is a specific 
obligation, or an obligation to choose between certain alternatives. 

Specific obligations are those in which the Lawgiver demands the act itself, such as 
the prayer, fasting in Ramadan, paying for merchandise, rent from a tenant, or 
returning something wrongfully taken; such that the individual is not free of the 
obligation until he does that very act. 

An obligation to choose between certain alternatives is when the Lawgiver reguires the 
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performance of one of a given number of actions, such as one of the options in 
expiating a broken oath, where Allah Most High reguires the person who has broken his 
oath to feed ten poor people, clothe them, or free a slave ('abd,def:w!3), and the 
obligation consists of doing any of these three things ('Ilm usul al-figh (y71), 106, 
108-11). 

*2*Chapter C4.0: Recommended Acts 

@C4.1: Confirmed Sunnas (Sunna Mu'akkada) 

( s Abd al-Wahhab Khallaf:) Recommended acts are divided into three categories. 

0C4.2: Supererogatory Works 

The first is recommended acts whose demand is confirmed. Someone who neglects such an 
act does not deserve punishment, but does deserve censure and blame. This includes the 
sunnas and recommended acts that are legally considered to complete obligatory acts, 
such as the call to prayer (adhan) or performing the obligatory prayers,in a group, as 
well as all religious matters that the Prophet (Allah bless him and give him peace) 
diligently performed and did not omit except once or twice to show that they were not 
obligatory, like rinsing out the mouth when performing ablution, or reciting a sura or 
some verses of the Koran after the Fatiha during the prayer. This category is called 
the confirmed sunna (sunna mu akkada) or sunna of guidance. 

0C4.3: Desirable Acts 

The second category is those acts whose performance is sanctioned by sacred Law such 
that the person who performs them is rewarded, though someone who omits them deserves 
neither punishment nor blame. This includes acts the Prophet (Allah bless him and give 
him peace) did not diligently perform, but did one or more times and then discontinued. 
It also includes all voluntary acts, like spending on the poor, fasting on Thursday of 
each week, or praying rak'as (units) of prayer in addition to the obligatory and 
confirmed sunna prayers. 

This category is called the extra sunna or supererogatory (nafila). 

@C4.4: Superlatively Recommended Acts 

The third category consists of the superlatively recommended, meaning those acts 
considered part of an individual's perfections. It includes following the Prophet 
(Allah bless him and give him peace) in ordinary matters that proceeded from him as a 
human being, as when a person eats, drinks, walks, sleeps, and dresses like the Prophet 
used to. Following the example of the Prophet (Allah bless him and give him peace) in 
these and similar matters is an excellence and considered among one's refinements, as 
it shows one's love for the Prophet and great attachment to him. But someone who does 
not follow the Prophet (Allah bless him and give him peace) in matters like these is 
not considered a wrongdoer, because they are not part of his lawgiving (A: though such 
acts are rewarded when one thereby intends to follow the prophet (Allah bless him and 
give him peace), and every desirable practice one performs means a higher degree in 
paradise which the person who neglects it may not attain to). 

Acts of this category are called desirable (mustahabb), decorum (adab), or meritorious 
(ibid., 112). 

*2*Chapter C5.0: Unlawful Acts 

0C5.1: Unlawful in Itself Versus Extrinsically Unlawful 

( s Abd al-Wahhab Khallaf:) The unlawful is of two kinds. The first is the originally 
unlawful in itself, meaning the Sacred Law forbids it from the outset, such as 
adultery, theft, prayer without ritual purity, marrying a member of one's 
unmarriageable kin while knowing them to be such, selling unslaughtered dead animals, 
and so forth, of things that are intrinsicallu unlawful because they entail damage and 
harm, the prohibition applying from the outset to the very act. 

The second is the unlawful because of an extrinsic reason, meaning that the initial 
ruling of an act was that it was obligatory, recommended, or permissible, but an 
extrinsic circumstance became linked with it that made it unlawful, such as a prayer 
performed in a garment wrongly taken, or a sale in which there is fraud, or a marriage 
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whose sole purpose is to allow the woman to remarry her previous husband who has 
pronounced a threefold divorce against her, or fasting day after day without breaking 
the fast at night, or an unlawfully innovated divorce (def:n2.3), and so forth, of 
things unlawful because of an external circumstance. The prohibition is not due to the 
act itself. But because of something extrinsic to the act; meaning the act is not 
damaging or harmful in itself, but something has happened to it and become conjoined 
with it that makes it entail damage or harm. 

0C5.2 One conseguence of the above distinction is that an intrinsically unlawful act is 
uncountenanced by the Law to begin with, so it cannot be a legal cause or reason, or 
form the basis for further legal coseguences. Rather, it is invalid. Because of this, 
prayer without ritual purity is invalid, marriage to a close unmarriageable relative 
when one knows them to be such is invalid, and the sale of an unslaughtered dead animal 
is invalid. And something legally invalid is without other legal efficacy. 

But an act that is unlawful because of an extrinsic circumstance is intrinsically 
lawful, and can thus be a legal reason and form the basis for further legal 
conseguences, since its prohibition is accidental to it and not essential. Because of 
this a prayer while wearing a garment wrongfully taken is legally valid, though the 
person is guilty of serious sin for having taken it; a sale in which there is fraud is 
legally valid (N: though the buyer has the option to cancel the sale and return the 
merchandise for a full refund); and an unlawfully innovated divorce is legally 
effective. 

The reason for this is that the prohibition of an act because of an extrinsic event or 
circumstance does not vitiate either the basis of its being a legal cause or its 
identity, provided all its integrals and conditions exist. As for intrinsic 
unlawfulness, it negates the basis of an act's being a legal cause and vitiates its 
identity by the nonexistence of one of its integrals or conditions, so that it is no 
longer something that is of legal consideration (ibid., 113-14). 

*2*Chapter C6.0: Dispensation (Rukhsa) and Strictness ('Azima) 

0C6.1: Strictness 

( s Abd al-Wahhab khallaf:) Strictness is what Allah initially legislates, of general 
rulings not concerned with one circumstance rather than another, or one individual 
rather than another. 

0C6.2: Dispensation 

Dispensation is when what is normally forbidden is made permissible because of 
neccessity or need. 

For example, if someone is forced to make a statement of unbelief (kufr) it is made 
permissible, to ease his hardship, for him to do so as long as faith remains firm in 
his heart. Likewise with someone who is forced to break his fast in Ramadan, or forced 
to destroy the property of another; the normally prohibited act which he is forced to 
do becomes permissible for him, to ease the hardship. And it is made permissible for 
someone forced by extreme hunger or severe thirst to eat from an unslaughtered dead 
animal or drink wine. (A: The latter is not permissible even under such conditions in 
the Shafi'i 

school) Dispensation also includes being permitted to omit an obligatory act when an 
excuse exists that makes its performance a hardship (dis: c7.2. second par.) upon the 
individual. Thus, someone who is ill or travelling in Ramadan is permitted not to fast. 
And someone who is travelling is permitted to shorten prayers of four rak'as to only 
two rak'as (ibid., 121-22) . 

0C6.3: Interschool Differences Considered As Dispensations 

(n:) Since it is permissible for a Muslim to follow any of the four Imams in any of his 
acts of worship, comparison of their differences opens another context from discussing 
dispensation and strictness, a context in which classical scholars familiar with 
various schools often use the term "dispensation " to refer to the ruling of the school 
easiest on a particular legal guestion, and "strictness" to refer to the ruling of the 
school that is most rigorous. Which school this is varies from guestion to guestion. 

The following entry discusses how and when it is permissible for ordinary Muslims to 
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use dispensation in the sense of following easier rulings from a different school, 
while entry c6.5 discusses the way of greater precaution (al-ahwat fi al-din) taken by 
those Muslims who purposely select the strictest school of thought on each legal 
guestion because of its being more precautionary and closer to godfearingness (tagwa). 
0C6.4: Conditions for Following Another School 

Scholars freguently acknowledge that the difference of the Imams is a mercy, and their 
unanimity is a decisive proof. Sheikh 'Umar Barakat, the commentator of 'Umdat al- 
salik, says: 

"It is permissible to follow each of the four Imams (Allah be well pleased with them), 
and permissible for anyone to follow one of them on a legal guestion, and follow a 
different one on another legal guestion. It is not obligatory to follow one particular 
Imam on all legal guestions" (Fayd al-llah al-Malik (y27), 1.357). 

This does not, however, imply that it is lawful to indiscriminately choose 
dispensations from each school, or that there are no conditions for the above mentioned 
permissibility. Imam Nawawi was asked for a formal legal opinion on whether pursuing 
dispensations in such a manner was permissible; 

(Question:) "Is it permissible for someone of a particular school to follow a different 
school in matters that will be of benefit to him, and to seek out dispensations?" 

He answered (Allah be well pleased with him), "It is not permissible to seek out 
dispensations [A: meaning it is unlawful, and the person who does is corrupt (fasig) ], 
and Allah knows best" (Fatawa al-Imam al-Nawawi (yl05), 113). 

But when forced by necessity or hardship to take such a dispensation (A: even 
retroactively as when one has finished the action, and then makes the intention to have 
followed another Imam's school of thought on the guestion), then there is nothing 
objectionable in it, provided that one's act of worship together with its prereguisites 
is valid in at least one of the schools. One may not simply piece together (talig) 
constituent parts from various schools in a single act of worship, if none of the 
schools would consider the act valid. An example is someone who performs an ablution 
that is minimally valid in the Shafi'i school by wetting only a few hairs of his head 
in the ablution seguence, something not permitted by Hanafis, and then prays behind an 
imam without himself reciting the Fatiha, something permitted by Hanafis but not 
shafiis. His ablution, the necessary condition for his prayer is inadeguate in the 
Hanafi school and his performance of the prayer is inadeguate school, with the result 
that neither considers his prayer valid, and in fact it is not. Whoever follows a 
ruling mentioned in this volume from another school must observe the conditions given 
at wl4 and make sure his worship is valid in at least one school, which for prayer can 
best be achieved by performing all recommended measures in the present volume relating 
to purity, for example, e5,ell, and so on, as if obligatory. 

0C6.5: Way of Greater Precaution in Religion 

A second way to use differences between schools is to take the way of greater 
precaution by following whoever is most rigorous on a given guestion. For example, when 
performing the purificatory bath (ghusl), rinsing the mouth and nostrils with water is 
a nonobligatory, sunna measure according to the Shafi'i school, but obligatory and 
necessary for the purificatory bath's validity according to Hanafis. 

The way of greater precaution is for the Shafi'i to perform it as diligently as if it 
were obligatory, even though omitting it is permitted by his school. ('Abd al-Wahhab 
Sha'rani:) My brother, when you first hear of the two levels of this scale (n: 
dispensation and strictness), beware of jumping to the conclusion that there is 
absolute free choice between them, such that an individual may without restriction 
choose either dispensation or strictness in any ruling he wishes. It does not befit a 
person able to perform the stricter ruling to stoop to taking a dispensation 
permissible to him. (A: The more rigorous is always preferable in the Shafi'i school 
even when the dispensation is permissible.) For as you know my brother, I do not say 
that the individual is free to choose between taking the dispensation or taking the 
stricter ruling when he is able to perform the stricter ruling obligatory for him. I 
take refuge in Allah from saying such a thing, which is like making a game of religion. 
Of an absolute certainty, dispensation are only ofr someone unable to perform the 
stricter ruling, for in such a case, the dispensation is the stricter ruling in 
relation to him. 

Moreover, I hold that mere sincerely and honesty demand of anyone who follows a 
particular school not to take a dispensation that the Imam of his school holds is 
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permissible unless he is someone who needs to; and that he must follow the stricter 
ruling of a different Imam when able to, since rulings fundamentally refer back to the 
word of the Lawgiver, no one else; this being especially necessary when the other 
Imam's evidence is stronger, as opposed to what some followers do. 

We find among the dictums of the Sufis that one should not follows a position in Sacred 
Law for which the evidence is weaker except when religiously more precautionary than 
the stronger position. 

For example, the Shafi'i opinion that (n:a male's) ablution is nullified by touching a 
girl who is a child or touching the nails or hair of a woman: though this position is 
considered weaker by them (n: than the position given at e7.3), it is religiously more 
precautionary, so performing ablution for the above-mentioned things is better (al- 
Mizan al-kubra (yl230,:10—11). 

(A Because more rigorous rulings necessarily meet the reguirements of less rigorous 
ones (though not vice versa), following more rigorous rulings from another school is 
unconditionally valied, unlike following its dispensations. And Allah knows best.) 

*2*Chapter C7.0: Things One May Be Held Legally Responsible For 

@C7.1: Conditions of a Valid Legal Responsibility 

('Abd al-Wahhab Khallaf:) Three conditions must exist in any act that it is legally 
valid to make an individual responsible for. The first is that the act be well enough 
known to the individual that he can perform it in the way reguired of him. It should be 
noted that the individual's knowledge of what he is responsible for means the 
possibility of his knowing it, not his actual knowledge of it. Whenever a person 
reaches puberty, of sound mind and capable of knowing the rulings of Sacred Law by 
himself or by asking those familiar with them, then he is considered to know what he is 
responsible for, and rulings are carried out on him, their conseguences exacted of him, 
and the excuse of being ignorant of them is not accepted from him. 

The second condition is that it is known that the ruling has been imposed by someone 

who possesses the authority to do so and whose rules the individual is obliged to 
observe, since it is through this knowledge that the individual's will can be directed 
to obey him. This is the reason that in any proof for a ruling of Sacred Law the first 
point discussed is why it is legally binding for individuals. 

The third condition is that the act the subject is responsible for be possible and 
within the capacity of the subject to do or to refrain from. This condition in turn 
implies two things: first, that it is legally invalid to impose something impossible, 
whether impossible in itself or impossible because of another thing; and second, that 
it is invalid to ask that a particular individual be responsible for someone else's 
performing an act or refraining from one, since someone else's action or inaction is 
not within the individual's own capacity. Hence, a person is not responsible for his 
father's paying zakat, his brother's performing the prayer, or his neighbor's 
refraining from theft. As regards others, all a person is obliged to do is to advise, 
to command the right and forbid the wrong, for these are acts he is capable of. 

Nor is it legally valid to make a person responsible for various innate human states 

which are the results of natural causes that are not of the person's acguisition or 
choice, such as emotional arousal when angry; turning red when embarassed; love, hate, 
grief, elation, or fear when reasons them exist; digestion; breathing; being short or 
tall, black or white; and other innate traits with which people are born and whose 
presence or absence is subject to natural laws, not to the individual's will and 
choice, and which are thus beyond his capacity and not among the things possible for 
him. And if some primary texts have reached us that apparently show that there is 
responsibility for some of the things that are not within a person's capacity, these 
are not as they seem. For example, the order of the Prophet (Allah bless him and give 
him peace), "Do not become angry," is outwardly an order to refrain from something 
natural and unacguired, namely, anger when motives for it exist. But the real meaning 
is "Control yourself when angry and restrain yourself from its bad conseguences." 

0C7.2: Legal Responsibility Lifted by Hardship 

From the condition that an act must be within the individual's capacity before he can 
be held accountable for it, one should not jump to the conclusion that this implies 
there will not be any hardship whatsoever for the individual in the act. There is no 
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contradiction between an act's being within one's capacity and its being hard. Nothing 
a person is responsible for is completely free of hardship, since moral responsibility 
is being obliged to do that in which there is something to bear with, and some type of 
difficulty. 

Hardship, however, is of two types. The first is that which people are accustomed to 
bear, which is within the limits of their strength, and were they to continue bearing 
it, it would not cause them harm or damage to their persons, possessions, or other 
concerns. The second is that which is beyond what people are accustomed to bear and 
impossible for them to continually endure because they would be cut off, unable to go 
on, and damage and harm would affect their persons, possessions, or one of their other 
concerns. Examples include fasting day after day without breaking it at night, a 
monastic life, fasting while standing in the sun, or making the pilgrimage on foot. It 
is a sin for someone to refuse to take a dispensation and insist on the stricter ruling 
when this will probably entail harm ('Ilm usul al-fiqh (y71), 128-33). 

*2*Chapter C8.0: Who May Be Held Legally Responsible 

0C8.1: Intellect and Puberty 

( s Abd al-Wahhab Khallaf:) Two conditions must exist in an individual for it to be 
legality valid to hold him responsible. 

The first condition is that he is able to understand the evidence that he is 
responsible for something, such that it is within his capacity to understand legal 
texts from the Koran and sunna by which the ruling is imposed, whether by himself of 
through another (dis: b5.1). Since human reason is something hidden, unobservable by 
outward sense perception, the Lawgiver has conjoined responsibility for rulings with 
something manifest and perceptible to the senses from which reason may be inferred, 
namely, puberty. 

Whoever reaches puberty without showing signs of impaired intellectual faculties, his 
capacity for responsibility exists. And conversely, neither an insane person nor child 
are responsible, because of their lack of intellect, which is the means of 
understanding the evidence that something is a ruling. Nor are those responsible who 
are in a state of absentmindedness or sleeping, because while they are heedless or 
asleep it is not within their capacity to understand. The Prophet (Allah bless him and 
give him peace) said, 

"The pen has been lifted from three: the sleeper until he awakens, the child until his 
first wet dream, and the insane person until he can reason." 

The second condition (n:for the legal validity of holding someone responsible) is that 
he be legally eligible for the ruling. Eligibility is of two types, eligibility for 
obligation, and eligibility for performance. 

0C8.2: Eligibility for Rights and Duties 

Eligibility for obligation is the capacity of a human being to have rights and duties. 
This eligibility is established for every person by the mere fact of being human, 
whether male, female,fetus, child, of the age of discrimination, adolescent, 
intelligent, foolish, sane or insane, healthy or ill; because its basis is an innate 
attribute found in man. Every human being, whoever he or she may be, has eligibility 
for obligation and none lacks it because one's eligibility for obligation is one's 
humanness. 

There are only two human states in relation to eligibility for obligation, partial and 
full. One could have partial eligibility for obligation by being entitled to possess 
rights over others but not have obligations towards them, like a fetus in its mother's 
womb, which has rights, since it can be an heir, inherit a bequest, and the proceeds of 
an endowment (waqf) can accrue to it, but it does not have any obligations to others. 
Full eligibility for obligation means a person has rights upon others and 
obligations towards them. Every human being acquires it at birth. 

0C8.3: Eligibility for Acts of Legal Consequence 

Eligibility for performance is the capacity of an individual for words and actions that 
are legally significant, such that if an agreement or act proceeds from him, it legally 
counts and entails the rulings applicable to it. If he prays, fasts, makes the 
pilgrimage, or does anything obligatory; it is legally acknowleged and discharges the 


21 



obligation. And if he commits a crime against another's person, possessions, or honor, 
he is held accountable for his crime and is bodily or financially penalized. 

So eligibility for performance is responsibility, and its basis in man is intellectual 
discrimination. 

There are three states which a person may have in relation to eligibility for 
performance: 

-1- A person could completely lack or lose eligibility for performance, like a young 
child during his childhood or an insane person during his insanity (regardless of his 
age), neither of whom has eligibility for performance because they lack human reason, 
and for neither of whom are there legal conseguences entailed by their words or 
actions. Their agreements and legal dispositions are null and void, the limit of which 
is that if either of them commits a crime against another's person or possessions, he 
is responsible for paying the indemnity out of his own property, but not subject to 
retaliation in his own person. This is the meaning of the scholars' expression, "The 
intentional act of a child or insane person is an honest mistake." 

-2- A person could have partial eligibility for performance, an example of which is the 
child who has reached the age of mental discrimination (def: fl.2) but not puberty 
(kl3.8), or the retarded person, who is not disturbed in intellect nor totally bereft 
of it, but rather is weak-minded and lacking in intellect, so that the Sacred Law 
treats him as it does the child with discrimination. Because each of these two 
possesses the basis of eligibility for performance by the fact of having 
discrimination, those of their legal actions which are absolutely beneficial to them, 
such as accepting gifts or alms, are valid without their guardian's permission. 

As for those of their legal actions which are wholly harmful to them, such as giving 
donations or waiving their rights to something, these are not in any way valid, even 
with the guardian's permission. 

The gift, beguest, endowment, and divorce of such persons are not valid, and the 
guardian's permission is irrelevant to these actions. The legal actions of the child 
with discrimination or the retarded person which are between absolute benefit and 
absolute harm to him are valid, but only on condition that the guardian gives his 
permission for them. If the guardian gives permission for the agreement or disposition, 
it is implemented, and if he does not permit it, the action is invalid. 

-3- Or a person could have full eligibility for performance by the fact of having 
reached puberty sound of mind. 

Events, however, may befall this eligibility. They include those that happen to a 
person without affecting his eligibility for performance by eliminating or diminishing 
it, but which alter some rulings concerning him because of considerations and interests 
that arise through these events, not because of loss or lessening of eligibility for 
performance. Examples include the foolhardy and the absentminded person. Both have 
reached puberty with normal intelligence and have full eligibility for performance, but 
to protect their own property from loss and prevent them from becoming a financial 
burden on others, they are declared legally incompetent in financial dealings such that 
neither their financial transactions nor donations are valid. This is not because of a 
lack or lessening of their eligibility for performance, but rather to protect their own 
property. A debtor has likewise reached puberty with normal intelligence and possessess 
full eligibility for performance, but to protect the rights of his creditors, he is 
declared legally incompetent to make transactions with his money that infringe on the 
rights of his creditors, such as charitable donations ('Ilm usul al-figh (y71) 134-40). 

* 1*BOOK D: AUTHOR'S INTRODUCTION TO 'UMDAT AL-SALIK 

0CONTENTS: 

Introduction dl.0 
A Description of the Book dl.2 
The Title dl.3 

*2*Chapter Dl.0: Author's Introduction 
@D1.1 

In the name of Allah, Most Merciful and Compassionate. 

Praise be to Allah, Lord of the Worlds. Allah bless our liegelord Muhammad, his folk, 
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and his Companions one and all. 

0D1.2: A Description of the Book 

This is a summary of the school of Imam Shafi'i (the mercy and bliss of Allah Most High 
be upon him) in which I have confined myself to the most dependable positions (al- 
sahih) of the school according to Imam Rafi'i and Imam Nawawi, or according to just one 
of them. I may mention a difference of opinion herein, this being when their recensions 
contend (dis: wl2), giving Nawawi's position first (0: as he is the foremost reference 
of the school), and then as opposed to it, that of Rafi'i (mgenerally left 
untranslated because it is the weaker position where mentioned). 

@D1.3: The Title 

I have named it The Reliance of the Traveller and Tools of the Worshipper. 

(0: Reliance means that which is depended upon, since the author meant that this text 
should be a reliable resource work for whoever goes by it, because it contains the most 
dependable positions of the school and omits the weak ones. 

Traveller (salik) derives from travel (suluk), meaning to proceed along, the allusion 
being to the spiritual journey, meaning one's seeking knowledge of the rules of 
religion with seriousness and effort, to thereby reach Allah Most High and be saved 
from perdition. 

Tools are physical instruments their owner depends on in his work, like those of a 
carpenter. The tools here are knowledge of the rules of Sacred Law found in this text 
which the validity of worship depends upon.) 

0D1.4 I ask Allah to give benefit through it, and He is my sufficiency, and best to 
rely on. 

* 1*B00K E: PURIFICATION 
0CONTENTS: 

Water el.0 

Legal Categories of Water el.l 
Purifying el.2 
Pure el.3 
Impure el.4 

Only Plain Water Is Purifying el.5 

Used or Changed Water Is Not purifying el.7 

Slight Change Does Not Affect Water el.8 

Water Is Affected by User's Contact el.9 

216 or More Liters of Water (Qullatayn) el.11 

216 Liters Remains Purifying Even After Use el.11 

216 Liters Becomes Impure by Change from Impurities el.12 

216 Liters Becomes Pure If the Change Disappears el.13 

Contact with Filth Makes Under 216 liters Impure el.15 

Reaching 216 Liters Purifies Less Than 216 Liters el.16 

Meaning of Change in Water el.17 

Containers and Utensils e2.0 

Unlawfulness of Gold or Silver Vessels and Utensils e2.1 

Vessels soldered or decorated with gold or silver e2.2 

Using a Toothstick (Siwak) e3.0 

Times of Use e3.1 

Acceptable Types e3.3 

Directions for Use e3.4 

The Body e4.0 

Sunnas of the Body e4..1 

Mustache and beard e4.1(2) 

Preferring imitation of non-Muslims to the sunna e4.1(2) 

Cutting the Hair e4.2 
Circumcision Is Obligatory e4.3 
Dyeing Hair, Etc. e4.4 
Ablution (Wudu) e5.0 

The Six Obligatory Integrals of Ablution e5.1 
The Intention e5.2 
What one intends e5.2 
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Intention of Those Incapable of Normal Abultion e5.3 
Conditions for the Intention of Ablution e5.4 
How to perform Ablution e5.5 

The Basmala and Pre-Abultion Supplications e5.5 
Washing the Hands e5.6 

Cleaning the teeth, rinsing out nose and mouth e5.7 

Washing the Face e5.8 

Beard and facial hair e5.9 

Washing the Arms e5.10 

Wiping the Head e5.11 

Wiping the ears e5.12 

Washing the Feet e5.13 

Doubts about Washing a Limb Three Times e5.14 

Beginning with the Right, Etc. e5.15 

Washing More Than the Obligatory Area e5.16 

Washing Without Pause Between Successive Limbs e5.17 

Supplication After Ablution e5.18 

Other Recommended Measures e5.19 

Things Offensive in Ablution e5.24 

Minimal Amounts of Water for Ablution and Bathing e5.25 
Water-Repellent Substances Prevent Ablution e5.26 
Doubts About Having Washed a Part in Ablution e5.27 
Renewing Ablution When not Obligatory e5.28 
Ablution Recommended After Making Love e5.29 
Wiping Footgear e6.0 

Duration of Periods of Permissibility e6.1 
Major Ritual Impurity (Janaba) During the Period e6.3 
Conditions for Permissibility of Wiping Footgear e6.4 
How to Wipe Footgear e6.6 
When Foot Shows e6.7 

The Four Causes of Minor Ritual Impurity (Hadath) e7.0 

Anything That Exits from Private Parts e7.1 

Loss of Intellect Through Sleep, Etc. el.2 

Sleep while seated el.2 

Contact of Man and Woman's Skin el.3 

Touching Human Private Parts with Hand e7.4 

Meaning of hand e7.4 

Things That Do Not Nullify Ablution e7.5 

Doubts About Whether Ablution Has Been Nullified el.6 

Actions Unlawful During Minor Ritual Impurity (Hadath) e8.0 

Touching the Koran Is Unlawful Without Ablution e8.1 (5) 

Carrying the Koran, Etc. 38.2 

Going to the Lavatory e9.0 

Recommended Measures e9.1 

Prohibitions e9.2 

The Obligation of Cleaning Oneself of Filth e9.3 

Use of dry substances or water e9.4 

How to clean oneself e9.5 

Cleaning before or after ablution e9.6 

Major Ritual Impurity (Janaba) elO.O 

Causes clO.1 

Meaning of Sperm and Female Sexual Fluid el0.4 

Things Not considered Sperm el0.5 

Doubts About Whether Discharge Is Sperm el0.6 

Actions Unlawful on Major Ritual Impurity (Janaba) el0.7 

How to Perform the Purificatory Bath (Ghusl) ell.O 

Steps el1.1 

Obligatory Features ell.1(a) 

Nullifying Ablution (Wudu) Before Finishing Bath ell.2 
Removing Filth from Body before Bathing ell.3 
Performing Bath for Two Reasons at Once ell.4 
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Times When Purificatory Bath Is Sunna ell.5 
Dry Ablution (Tayammum) el2.0 
Conditions for Validity el2.1 

Takes the Place of Ablution Until Nullified el2.1(3) 

Takes the Place of Bath (Ghusl) Until Water Is Found el2.1(3) 

The Three Causes of Inability to Use Water el2.2 
Lack of Water el2.3 

Certainty of getting water at end of prayer time el2.4 
Buying water el2.6 

Only enough water for partial ablution or bath el2.7 

Fear of Thirst el2.8 

Illness el2.9 

Meaning of illness el2.9 

Ablution on a cast or bandage el2.10 

Fear of illness from extreme cold el2.14 

Ablution When Lacking Both Water and Earth el2.15 

Obligatory Integrals of Dry Ablution el2.16 

Sunnas of Dry Ablution el2.17 

How to wipe arms el2.17(4) 

Things Which Nullify Dry Ablution el2.19 

Each Dry Ablution Permits Only One Obligatory Prayer el2.20 
The Menstrual Period el3.0 
Minimal and Maximal Duration el3.1 

Dusky-Colored Discharge, Intermittence, Etc. el3.4 

Postnatal Bleeding (Nifas) el3.3 

Actions Unlawful During Menstruation el3.4 

Women with Chronic Vaginal Discharge el3.6 

People with Chronic Annulment of Ablution el3.7 

Filth (Najasa) el4.0 

Things That Are Filth el4.1 

Alcohol used in cosmetics, surgery, etc. el4.1(7) 

Non-meat products of an unslaughtered animal el4.1(14) 

Rennet in Cheese-Making el4.2 

Some Pure Substances el4.5 

Forms of Filth That Can Become Pure el4.6 

Wine becoming vinegar el4.6 

Tanning an unslaughtered hide el4.6 

New life growing out of filth el4.6 

Chemical change into a new substance el4.6(n:) 

Purifying Something After Contact with Dogs or Swine el4.7 
Meaning of contact el4.7 

Purity of dogs in Maliki school el4.7(n:) 

Washing Away Filth el4.10 

Discernible Versus Indiscernible Filth el4.10 

Water Must Flow When Washing with Under 216 Liters el4.11 

Filth on Floor or Carpet el4.12 

Liguids Affected with Filth el4.13 

Whether Water That Washes Filth Is Pure or Impure el4.14 
A Garment Damp with Filth Touching a Dry One el4.15 

*2*Chapter E1.0: Water 

@E1.1: Legal Categories of Water 
Water is of various types: 

-1- purifying; 

-2- pure; 

-3- and impure. 

0E1.2: Purifying 

Purifying means it is pure in itself and it purifies other things. 

(0: Purification (Ar. tahara) in Sacred Law is lifting a state of ritual impurity 
(hadath, def:e7), removing filth (najasa, el4), or matters similar to these, such as 
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purificatory baths (ghusl) that are merely sunna or renewing ablution (wudu) when there 
has been no intervening ritual impurity.) 

@E1.3: Pure 

Pure means it is pure in itself but cannot purify other things (0: such as water that 
has already been used to lift a state of ritual impurity). 

@E1.4: Impure 

Impure means it is neither purifying nor pure. (0: Namely: 

-1- less than 216 liters of water (gullatayn) which is contaminated by filth (najasa), 
even when none of the water’s characteristics (n: i.e. taste, color, or odor) have 
changed. 

-2- or 216 liters or more of water when one of its characteristics of taste, color, or 
odor have changed (mthrough the effect of the filth. As for the purity of water that 
has been used to wash away filth, it is discussed below at el4.14). ) 

0E1.5: Only Plain Water Is Purifying 

It is not permissible (0: or valid) to lift a state of ritual impurity or remove filth 
except with plain water (0: not used water (def:(2) below), or something other than 
water like vinegar or milk), meaning purifying water as it comes from nature, no matter 
what quality it may have (0: of taste, such as being fresh or saline (N: including 
seawater); of color, such as being white, black, or red; or of odor, such as having a 
pleasant smell). 

0E1.7: Used or Changed Water Is Not purifying 

It is not permissible to purify (def: el.2(0:) ) with: 

-1- water that has changed so much that it is no longer termed water through admixture 
with something pure like flour or saffron which could have been avoided; 

-2- less than 216 liters of water that has already been used for the obligation 
(dis:c2.1(A:), end) of lifting a state of ritual impurity, even if only that of a 
child; 

-3- or less that 216 liters of water that has been used to remove filth, even if this 
resulted in no change in the water. 

0E1.8: Slight Change Does Not Affect Water 
It is permissible to purify with water: 

-1- (non-(l) above) that has been only slightly changed by saffron or the like; 

-2- that has been changed by proximity with something such as aloes or oil that are (0: 
i.e. even if) fragrant; 

-3- that has been changed by something impossible to prevent, such as algae, tree 
leaves falling in it, dust, or the effects of standing too long; 

-4- (non-(2) of the previous ruling) that has already been used for a nonobligatory use 
such as the sunnas of rinsing out the mouth, renewing ablution when there has been no 
intervening state of ritual impurity, or a sunna purificatory bath; 

-5- or water that has already been used (n: to lift a state of ritual impurity) and has 
now been added together until it amounts to 216 liters or more. 

0E1.9: Water Is Affected by User's Contact 

With less than 216 liters, if a person performing ablution (after washing his face 
once) or the purificatory bath (after making intention for it) makes the intention in 
his heart to use his hands to scoop up the water, then the introduction of his hands 
into this amount of water does not make the water used. 

But if not (0: if he does not make this intention at all, or does so after putting his 

hands in the water, which is less than 216 liters), then the rest of the water is 

considered as already used (n: and no longer purifying. But in the Maliki school (dis: 
c6.4 (end) ), it is valid (though offensive) to lift a state of ritual impurity with 
water that has already been used for that purpose (al-Sharh al-saghir'ala Aqrab al- 
Malik ila madhhab al-Imam Malik (y35) , 1.37) ) . 

0E1.1O: 216 or More Liters of Water (Qullatayn) 

As for 216 liters or more of water, even if two or more persons in a state of major 
ritual impurity (janaba, def; elO) are immersed in it, whether simultaneously or 
serially, their impurity is lifted and the water does not thereby become used (n: but 
remains purifying). 
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0E1.11: 216 Liters Remains Purifying Even After Use 

Qullatayn (lit. "two great jars") roughly egual five hundred Baghdad ritls, and their 
volume is one and a guarter dhira in height, width, and length. 

(n: The definition of gullatayn as being 216 liters is based on estimating the dhira' 
at fortyeight centimeters. Metric eguivalents of Islamic weights and measures are given 
at wl5.) 

0E1.12: 216 Liters Becomes Impure by Change from Impurities 

Two hundred and sixteen liters of water does not become impure by mere contact with 
filth, but only becomes so by changing (n: in taste, color, or smell) because of it, 
even when (0: this change is) only slight. 

0E1.13: 216 Liters Becomes Pure If the Change Disappears 

If such change (n: in 216 liters or more of water) disappears by itself (0: such as 
through standing at length) or by water is used or impure) then the water in again 
purifying. 

0E1.14 But the 216 liters of water does not become purifying if the change disappears 
by (0: putting) such things as musk (0: in it, or ambergris, or camphor, which mask the 
Scent; or putting saffron and the like in which mask the color) or vinegar (0: which 
masks the taste) or earth. 

0E1.15: Contact with Filth Makes Under 216 liters Impure 

Less than 216 liters becomes impure by mere contact with filth, whether the water 
changes or not, unless filth falls into it whose amount (N: before it falls in is so 
small that it) is indiscernible by eyesight (A eyesight, here and for all rulings, 
meaning an average look, not a negligent glance nor yet a minute inspection), or if 
something dead falls into it of creatures without flowing blood, such as flies and the 
like, in both of which cases it remains purifying. This is egually true of running or 
still water. 

0E1.16: Reaching 216 Liters Purifies Less Than 216 Liters 

When less than 216 liters of impure water is added to (0: even if with impure water) 
until is amounts to 216 liters or more and no change (def: below) remains in it, then 
it is (0: has become) purifying. 

0E1.17: Meaning of Change in Water 

Change, resulting from something pure or impure, means in color, taste, or smell. (N: 
But the least change caused by filth makes water (n: even if more than 216 liters) 
impure, while change caused by something pure does not hurt as long as it can still be 
termed water. For example, when sugar and tea, it has become pure but not purifying. As 
for a slight discoloration by tea leaves, or a slight sweetness from sugar, this does 
not negate water's being purifying.) 

*2*Chapter E2.0: Containers and Utensils 

@E2.1: Unlawfulness of Gold or Silver Vessels and Utensils 

Purification is permissible with water from any pure container, except those of gold or 
silver, or those to which enough gold or silver has been applied that any of it could 
be collected from the vessel by heating it with fire (N: meaning that if the vessel 
were exposed to fire, the metallice coat would melt and seperate from the container, 
even if not drop by drop). Such containers or utensils are unlawful for men or women 
to use in purification, eating, drinking, or other use (0: of any type whatever). It 
is unlawful to acguire such a container or utensil even if one does not use it. Even a 
small eye-liner stick of silver is unlawful. 

0E2.2: Vessels soldered or decorated with gold or silver 
Vessels soldered with gold are absolutely unlawful. 

It is unlawful to use a vessel to which much def:14.5) silver solder has been applied 
by way of decoration; permissible to use a vessel to which only a little silver solder 
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has been applied by way of a needed repair; and offensive but not unlawful to use a 
vessel to which only a little silver has been applied for decoration, or much out of 
neccessity. 

Solder means that a part of the vessel has been broken and then silver is put there to 
hold it together. 

0E2.3 It is offensive to use the vessels of non-Muslims (N: before washing them) (0: to 
be certain of the purity of the vessels used, since non-Muslims are not as concerned 
about purity as Muslims are) or wear their clothers (0: for the same reason). 

@E2.4 It is permissible to use a vessel made of any precious gem, such as a ruby or 
emerald. 

*2*Chapter E3.0: Using a Toothstick (Siwak) 

@(0: In Sacred Law it refers to the use of a twig or the like on the teeth and around 
them to remove an unpleasant change in the breath or similar, together with the 
intention (n: of performing the sunna) . ) 

0E3.1: Times of Use 

Using a toothstick is recommended any time, except after noon for someone who is 
fasting, in which case it is offensive. (A: Using toothpaste is also offensive then, 
and if any reaches the stomach of someone fasting, it is unlawful (n: if the fast is 
obligatory, as this breaks a fast) . ) 

0E3.2 It is especially desirable to use the toothstick for every prayer, for reading 
(0: the Koran, hadith, or a lesson), ablution, yellowness of teeth, waking from sleep, 
entering one's house, and for any change of breath from eating something with a bad 
odor or from not eating. (A: When there exists a demand for an act, such as using the 
toothstick before reading the Koran, and an egual demand not to, as when it is after 
noon on a fast-day, then the proper course is not to do it.) 

0E3.3: Acceptable Types 

Anything coarse is adeguate (n: to fulfill the sunna) except rough fingers, though the 
best is a twig from the arak (n: a desert shrub) that is dried (N: meaning previously 
cut from the shrub long enough to have dried) and then moistened. 

0E3.4: Directions for Use 

It is best to clean the teeth laterally, beginning on the right and paying particular 
attention to the bases of the back teeth, and to intend the sunna thereby. 

*2*Chapter E4.0: The Body 

0E4.1: Sunnas of the Body 
It is sunna: 

-1- to trim the fingernails and toenails; 

-2- to clip one's mustache (0: when it grows long. The most one should clip is enough 
to show the pink of the upper lip. Plucking it out or shaving it off is offensive.) (A: 
Shaving one's beard is unlawful according to all Imams except Shafi'i, who wrote two 
opinions about it, one that it is offensive, and the others that it is unlawful. A weak 
chain of narrators ascribes an opinion of offensiveness to Imam Malik. It is unbelief 
(kufr) to turn from the sunna in order to imitate non-Muslims when one believes their 
way to be superior to the sunna); 

-3- for those used to it, to pluck away the hair of the underarms and nostrils, though 
if plucking the underarms is a hardship, then shaving them; and to shave the public 
hair; 

-4- and to line the eyes with kohl (n: an antimonic compound that one should be careful 

to see contains no lead), each eye an odd number of times, preferably three. 

0E4.2: Cutting the Hair 

It is offensive to shave part of the head and leave part unshaven (A: though merely 

cutting some of the hair shorter than another part is not objectionable). There is no 
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harm in shaving it all off (0: but it is not recommended except for the rites of hajj 
and umra (n: the greater and lesser pilgrimages) ). 

0E4.3: Circumcision Is Obligatory 

Circumcision is obligatory (0: for both men and women. For men it consists of removing 
the prepuce from the penis, and for women, removing the prepuce (Ar. bazr) of the 
clitoris (n: not the clitoris itself, as some mistakenly assert). (A: Hanbalis hold 

that circumcision of women is not obligatory but sunna, while Hanafis consider it a 
mere courtesy to the husband.) 

@E4.4: Dyeing Hair, Etc. 

It is unlawful for men or women to dye their hair black, except when the intention is 
jihad (0: as a show of strength to unbelievers). Plucking out gray hair is offensive. 
It is sunna to dye the hair with yellow or red. (N: It is unlawful for a woman to cut 
her hair to disfigure herself (n:e.g. for mourning), though if done for the sake of 
beauty it is permissible.) It is sunna for a married woman to dye all of her hands and 
feet with henna (n: a red plant dye). but it is unlawful for men to do so unless it is 
needed (N: to protect from sunburn, for example). 

*2*Chapter E5.0: Ablution (Wudu) 

@(N: Meaning to wash certain parts of the body with water, with the intention of 
worship.) (0: The legal basis for ablution, prior to scholarly consensus, is the word 
of Allah Most High. 

"0 believers, when you go to pray, wash your faces, and wash your forearms to the 
elbows, wipe your heads, and [wash] your feet to the two anklebones" (Koran 5.6) 
and the hadith related by Muslim. 

"A prayer is not accepted without purification.") 

0E5.1: The Six Obligatory Integrals of Ablution 
Ablution has six obligatory integrals: 

(a) to have the intention when one starts washing the face; 

(b) to wash the face; 

(c) to wash the arms up to and including the elbows; 

(d) to wipe a little of the head with wet hands; 

(e) to wash the feet up to and including the anklebones; 

(f) and to do these things in the order mentioned. 

The sunnas of ablution are all its actions besides the above. (N: The obligatory 

minimum is to perform (b), (c), (d), and (e) once, though the sunna is to perform them 

each three times.) 

0E5.2: The Intention 

The person performing ablution intends: 

-1- to lift a state of lesser ritual impurity (hadath) (0: since the purpose of 
ablution is to eliminate that which prevents prayer and the like); 

-2- to purify for the prayer; 

-3- or to purify for something not permissible without purification, such as touching a 
Koran, or something else. 

(N: The simple intention to perform the obligation of ablution suffices in place of all 
the above.) 

0E5.3: Intention of Those Incapable of Normal Abultion 

The above intentions are not used by three types of people when performing ablution: 

-1- a woman with chronic vaginal discharge (def:el3.6); 

-2- a person unable to hold back intermittent drops of urine coming from him (n: or 
with some similar state of chronic annulment of ablution (el3.7) ); 

-3- or a person intending to perform dry ablution (tayammum,def:el2). 

Such people merely intend permission to perform the obligation of the prayer as they 
begin their ablution. (0: The intention to lift a state of minor ritual impurity is 
inadeguate for these people because their state of impurity is not lifted.) (n: Rather 
the Sacred Law gives them a dispensation to perform the prayer and so forth without 
lifting it.) 
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0E5.4: Conditions for the Intention of Ablution 

The necessary condition of ablution is that the intention for it exist in the heart and 
that it accompany one's washing the first part of the face. 

It is recommended to pronounce it aloud, and that it be present in the heart from the 
first of ablution (0: during the preliminary sunnas before washing the face, so as to 
earn their reward). It is obligatory that this intention persist in the heart until 
one washes the first part of the face (0: as that is the first part of the face (0: as 
that is the first integral). If one confines oneself to making the intention when 
washing the face, it suffices, but one is not rewarded for the previous sunnas of 
rinsing the mouth and nostrils and washing the hands (N: provided that one merely 
intended cleanliness or something else by them and the intention of worship did not 
come to one's mind). 

0E5.5: How to perform Ablution (The Basmala and Pre-Abultion Supplications) 

It is recommended to begin ablution by mentioning (n: in Arabic, like the other 
invocations in this volume (def:wl) ) the name of Allah Most High (0: by saying "In the 
name of Allah," which is the minimum. 

The optimum is to say, "In the name of Allah. Most Merciful and Compassionate," Before 
this, it is sunna to say, "I take refuge in Allah from the accursed Devil," and to add 
after the Basmala: "Praise to Allah for Islam and its blessings. Praise to Allah who 
made water purifying and Islam a light. My Lord, I take refuge in You from the 
whispering of devils and take refuge in You lest they come to me." It is sunna to say 
all the above to oneself.) 

If one internationally or absentmindedly omits saying the name of Allah (n: at the 
first of ablution), then one pronounces it during it (0: by saying, "In the name of 
Allah, first to last"). 

0E5.6: Washing the Hands 

It is recommended to wash the hands three times. (0: By saying "three times," the 
author indicates the sunna character of performing such acts thrice, and that it is an 
independent sunna (N: rewarded apart from the sunnas it is conjoined with). ) 

If one has doubts as to whether or not one's hands are free of filth, it is offensive 
to dip them into less than 216 liters of water without first washing them three times. 
(0: When sure they are pure, it is not offensive to immerse them. When sure they are 
impure, it is unlawful to dip them into this amount of water (N: since it spoils it by 
making it impure). ) 

0E5.7: Cleaning the teeth, rinsing out nose and mouth 

One next uses the toothstick (def:e3), and then rinses the mouth and nose out three 
times, with three handfuls of water. One takes in a mouthful from a handful of water 
and snuffs up some of the rest of the handful into the nostrils (n: swishing the water 
around the mouth, and expelling the water of the mouth and the nose simultaneously), 
then again rinses the mouth and then the nostrils from a second handful of water, 
followed by rinsing the mouth and then the nostrils from the third handful of water. 

One lets the water reach as much of the mouth and nostrils as possible, unless fasting, 
when one goes lightly. 

0E5.8: Washing the Face 

Then one washes the face three times, face meaning from the point where the hairline 
usually begins to the chin in height, and from ear to ear in width. 

0E5.9: Beard and facial hair 

It is obligatory to wash all facial hair-inner, outer, and the skin beneath, whether 
the hair is thick or thin or thin-such as eyebrows, mustache, and so forth; except for 
the beard, since: 

-1- if it is thin its inner and outer hair and the skin beneath must be washed; 

-2- but if thick, then the outer hair is enough, though it is recommended to saturate 
it by combing it from beneath with wet fingers. 

It is obligatory to cause the water to flow over the outer(0: hair of the) part of the 
beard that hangs below the chin (0: though not its inner hair). 
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It is obligatory to wash part of the head in every direction beyond the bounds of the 
face, to make sure everything has been completely covered. 

It is sunna to use new water to saturate one's beard (0: if it is thick) by combing it 
from beneath with the fingers. 

0E5.1O: Washing the Arms 

Then one washes the hands up to and including the elbows three times. 

(If the arm has been amputated between the hand and elbow, it is necessary to wash the 
remaining forearm and the elbow, If amputated at the elbow, then the end of the upper 
arm must be washed. If it has been amputated between the elbow and shoulder, then it is 
recommended to wash the rest of the upper arm.) 

0E5.11: Wiping the Head 

Then one wipes the head with wet hands, beginning at the front of the head, sliding the 
paired hands back to the nape of the neck, and then returning them to where one began. 
(0: This is an explanation of the best way, for otherwise, fulfilling the obligation 
does not depend on starting at the front, but may be from any part of the head.) One 
does this three times. 

If one is bald, or one's hair never grew, or is long, or braided, then it is not 
recommended to slide the hands back to the front. 

Each of the following suffices as wiping the head: 

-1- to place the hand on the head without moving it so that one wets any of what is 
referred to by "wiping the head," the minimum of which is part of a single hair, 
provided this part does not hang below the limits of the head; 

-2- to drip water on the head without making it flow over it; 

-3- or to wash the head 

(If it is difficult to remove one's turban, then after wiping the minimum of 
reguired, one may finish by wiping the turban.) 

0E5.12: Wiping the ears 

One then wipes the ears inside and out with new water, three times, and then 
canals with one's little fingers with more new water, three times (0: though 
second sunna is not separately mentioned in the more well known books, which 
the two sunnas together, making "wiping the ears" include the ear canals). 

0E5.13: Washing the Feet 

Then one washes the feet up to and including the anklebones three times. 

0E5.14: Doubts about Washing a Limb Three Times 
If one does not know whether one washed a particular limb or the head three times (N: 
as is sunna), then one assumes one has washed it the least number that one is sure of, 
and washes as many additional times as it takes to be certain one has reached three. 

0E5.15: Beginning with the Right, Etc. 

One begins with the when washing arms and legs, but not the hands, cheeks, and ears, 
which are washed right and left simultaneously. 

0E5.16: Washing More Than the Obligatory Area 

One washes more than is obligatory of the face by adding part of the head and neck, and 
likewise with the arms and legs by washing above the elbows and ankles, the maximum of 
which is the whole upper arm or lower leg. 

0E5.17: Washing Without Pause Between Successive Limbs 

One washes the parts of the body successively and without pausing between them (0:such 
that in normal weather the last part would not dry before one began the next), though 
if one pauses between them, even for a long time, one's ablution is still valid without 
renewing the intention. 

0E5.18: Supplication After Ablution 

After finishing, one says: "I testify that there is no god but Allah, alone, without 
partner, and I testify that Muhammad is His slave and messenger. 0 Allah, make me one 


the head 


the ear 
this 

speak of 
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of the oftrepentant, one of the purified, one of Your goodly slaves. 0 Allah, I declare 
Your exaltedness above every imperfection and Your Praise. I testify ther is no god but 
you. I ask Your forgiveness and turn to You in repentance." 

There are supplications said for each limb washed, but these are not authenticated as 
being of the sunna. 

0E5.19: Other Recommended Measures 
Other recommended measures (adab) include: 

-1- facing the direction of prayer; 

-2- not to talk during ablution for other than a necessity; 

-3- and to begin with the top of the face and not slap water upon it. 

0E5.2O If another person is pouring one's water (N: or if using a tap) one begins 
washing the arms from the elbows, and the feet from the anklebones. If pouring one's 
own water (N: from a jug, for example), one begins washing the arms from the fingers 
and the feet from the toes. 

0E5.21 One should take care that water reaches the inner corners of the eyes, and the 
heels (N: up to the level of the anklebones) and similar places it is feared one may 
neglect, especially during the winter. 

0E5.22 One moves one's ring when washing the hand to allow water to reach the skin 
beneath. (0: If the water cannot otherwise get under it, it is obligatory to move the 
ring. ) 

0E5.23 One saturates between the toes using the little finger of the left hand. One 
begins with the little toe of the right foot, coming up through the toes from beneath, 
and finishes with the little toe of the left. 

0E5.24: Things Offensive in Ablution 
It is offensive: 

-1- to have another person wash one's limbs, unless there is some excuse (0: such as 
old age or the like); 

-2- to wash the left before the right; 

-3- or to waste water. 

0E5.25: Minimal Amounts of Water for Ablution and Bathing 
It is recommended: 

-1- not to use less than 0.51 liers (mudd) of water for ablution; 

-2- not to use less than 2.03 liters (sa') of water for the purificatory bath (ghusl); 

-3- not to dry off the parts washed in ablution (N: unless there is an excuse such as 

illness or cold weather) or shake the water off one's hands; 

-4- not to ask another to pour water for one's ablution; 

-5- and not to wipe the neck. 

0E5.26: Water-Repellent Substances Prevent Ablution 

If dirt under the nails prevents the water (0: of ablution or the purificatory bath 
from reaching the skin beneath) then the ablution (0: or bath) is not valid. 

(N: The same is true of waterproof glue, paint, nail polish, and so forth on the nails 
or skin: if it prevents water from reaching any part of the nails or skin, no matter 
how small, one's ablution or purificatory bath is not valid.) 

0E5.27: Doubts About Having Washed a Part in Ablution 

If one has doubts during the course of the ablution that one has washed a particular 
limb or the head, then it is obligatory to wash it again and everything that follows it 
in the ablution seguence. But if these doubts arise after one has finished ablution, 
one need not repeat anything. (A: The same is true of the purificatory bath (ghusl). ) 

0E5.28: Renewing Ablution When not Obligatory 

It is recommended to renew the ablution (N: when there has been no intervening state of 
minor ritual impurity) when one has performed any prayer, obligatory or nonobligatory, 
will it. 
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0E5.29: Ablution Recommended After Making Love 

Ablution is recommended for someone in a state of major ritual impurity (janaba) who 
wishes to eat, drink, sleep or make love again. And Allah knows best. 

*2*Chapter E6.0: Wiping Footgear 

@(N: Wiping one’s footgear (Ar. khuff) with wet hands is a dispensation that can take 
the place of the fifth ablution integral of washing the feet. The footgear Muslims 
generally use for this are ankle-high leather socks that zip up and are worn inside the 
shoes . ) 

0E6.1: Duration of Periods of Permissibility 

Wiping footgear is permissible for 72 hours (lit. "three days and nights") to a 
traveller on a lawful trip (N: one not undertaken for purposes of disobeying Allah) 
that fulfills the conditions permitting one to shorten prayers on journeys (def:fl5.1- 
5) . 

Wiping them is permissible to a nontraveller for 24 hours (lit. "a day and a night"). 

(n: At the end of these periods, one removes the footgear to perform ablution, or, if 
one has ablution at the time, to wash the feet, before putting them on again and 
starting a new period of permissibility, as at e6.7) 

The beginning of the period is reckoned from the time of the first minor ritual 
impurity (hadath) that occurs after having put them on while in a state of ablution. 
Wiping footgear is permissible for only 24 hours: 

-1- when one has wiped one has wiped both of a pair of footgear for ablution or just 
one of the pair (n: leaving the other for later) when not on a trip, and then begun 
travelling; 

-2- or (0: When one has wiped both of a pair of footgear or just one) when on the trip 
and then finished travelling; 

-3- or when one is in doubt as to whether one first wiped one’s footgear for ablution 
while travelling or whether it was while not travelling. 

Wiping footgear is permissible for 72 hours if one's ablution is nullified when not 
travelling and one then lifts that state of minor ritual impurity by wiping them for 
the ablution while travelling. 

0E6.2 When one doubts as to whether or not the permissible period for wiping them has 
expired, then one may not wipe them while the doubt exists. (A: Because dispensations 
cannot be taken unless one is certain (N: of their necessary conditions). ) If one has 
doubts(n: when near the end of the permissible period for wiping them, for example, and 
uncertain exactly when it began) about whether one nullified one's ablution at the time 
of the noon prayer, or whether it was at the time of the midafternoon prayer, then one 
proceeds on the assumption that it was at the time of the noon prayer. 

0E6.3: Major Ritual Impurity (Janaba) During the Period 

If a state of major ritual impurity (janaba) occurs during the permissible period for 
wiping footgear, then one must take them off for the purificatory bath (ghusl). 

0E6.4: Conditions for Permissibility of Wiping Footgear 
The conditions for the permissibility of wiping footgear are: 

(a) that one have full ablution when one first puts them on; 

(b) that they be free of filth; 

(c) that they cover the whole foot up to and including the anklebones; 

(d) that they prevent water (N: if dripped on them drop by drop from directly) reaching 

the foot (0:- if water reaches the foot through the holes of a seam's statues, it does 
not affect the validity of wiping them, though if water can reach the foot through any 
other place, it violates this condition); (e) and that they be durable enough to keep 

walking around upon a travellers do in attending to their needs (0: when encamping, 
departing, etc.); 

-no matter whether they are of leather, felt, layers of rags (N: including thick, heavy 
wool socks that prevent water from reaching the foot (A: not modern dress socks (n:due 
to non(d) and (e) above), which are not valid to wipe in any school, even if many are 
worn in layers) ), wood, or other; nor whether they have a cleavage laced up with 
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eyelets (0: provided none of the foot shows). 

One may not wipe footgear if wearing just one of a pair, washing the other foot. Nor if 

any of the foot shows through a hole in them. 

0E6.6: How to Wipe Footgear 

It is sunna to wipe the footgear on the top, bottom, and heel in lines (N: as if 
combing something with the fingers), without covering every part of them or wiping them 
more than once. 

One puts the left hand under the heel and the right hand on top of the foot at the 

toes, drawing the right hand back towards the shin while drawing the left along the 

bottom of the foot in the opposite direction towards the toes. 

It is sufficient as wiping the footgear to wipe any part of their upper surface 9n: 
with wet hands), from the top of the foot up to the level of the anklebones. It is not 
sufficient to only wipe some of the bottom, heel, side of the foot, or some of the 
footgear's inner surface that faces the skin. 

0E6.7: When Foot Shows 

When on an ablution that was performed by wiping the footgear, and then some part of 
the foot shows because of taking them off, or through a hole, it's sufficient (N: to 
complete one's ablution) to merely wash the feet again (0: without repeating the 
ablution). 

*2*Chapter E7.0: The Four Causes of Minor Ritual Impurity (Hadath) 

@(N: Meaning the things that nullify one's ablution.) 

0E7.1: Anything That Exits from the Private Parts 

The first is anything that exits from the front or rear private parts, whether a 
substance (0: such as urine or feces) (N: or the mucus that exits from the vagina with 
or without sexual stimulation, though not a woman's sexual fluid that appears through 
orgasm, discussed below) or wind, and whether something usual or something uncommon 
such as a worm or stones. But not a male's sperm or female's sexual fluid (Ar. maniyy, 
that which exits with orgasmic contractions, whether a man's or a woman's 
(def:el0.4) ), which necessitates the purificatory bath (N: as it causes major ritual 

impurity) but does not necessarily nullify ablution, an example of this being someone 
firmly seated (dis: el .2 second paragraph) who sleeps and has a wet dream, or someone 
who looks at something lustfully and sperm or sexual fluid come. Otherwise, if one 
makes love to one's spouse, or has an orgasm while lying asleep, ablution is nullified 
(n: respectively) by touching the spouse's skin (e7.3) or by sleep (below). 

0E7.2: Loss of Intellect Through Sleep, Etc. 

The second cause of minor ritual impurity is loss of intellect (0: meaning the loss of 
the ability to distinguish, whether through insanity, unconsciousness, sleep, or other. 
Loss of intellect excludes drowsing and daydreaming, which do not nullify ablution. 
Among the signs of drowsing is that one can hear the words of those present, even if 
uncomprehendingly). 

0E7.2: Sleep while seated 

Sleep while firmly seated on the ground (A: or any other surface firm enough to prevent 
a person's breaking wind while seated on it asleep) does not nullify ablution, whether 
riding mounted, leaning on something which if removed would cause one to fall, or 
otherwise seated. 

If one sleeps when firmly seated and one's rear moves from its place before one 
awakens, this nullifies one's ablution. But not if: 

-1- one's rear moved after or during awakening, or if one is uncertain about whether it 
happened 

before awakening or during; 

-2- one's arm dropped to the ground while one was firmly seated; 

-3- or when one drowses while not firmly seated, hearing but not comprehending, or if 
one is uncertain as to whether one drowsed or slept, or uncertain as to whether one 
slept while firmly seated or not firmly seated. 
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0E7.3: Contact of Man and Woman's Skin 

The third cause of minor ritual impurity is when any, no matter how little, of the two 
skins of a man and woman touch (N: husband and wife, for example) when they are not 
each other's unmarriageable kin (Ar. mahram, def:m6), even if they touch without sexual 
desire, or unintentionally, and even if with tongue or a nonfunctional or surplus limb; 
though touching does not include contact with teeth, nails, hair, or a severed limb. 
Ablution is also nullified by touching AN AGED person or a corpse (N: of the opposite 
sex) but not by touching a member of one's unmarriageable kin, or a child who is 
younger than the age that usually evokes sexual interest. 

One's ablution is not nullified when one is uncertain about: 

-1- whether one touched a male or female; 

-2- whether one touched hair or skin; 

-3- or whether the person one touched was one's unmarriageable kin or not. 

@E7.4: Touching Human Private Parts with Hand 

The fourth cause of minor impurity is touching human private parts with the palm or 
inner surface of the fingers only (N: i.e those parts which touch when the hands are 
put together palm to palm), whether one touches the private parts: 

-1- absentmindedly; 

-2- without sexual desire; 

-3- in the front or rear; 

-4- of a male or female; 

-5- of oneself or another, even if deceased, or a child; 

@E7.4: Meaning of hand 

but not if one touches them with one's finger tips, the skin between the fingers, with 
the outer edge of the hand, or touches the corresponding parts of an animal. 

0E7.5: Things That Do Not Nullify Ablution 

Ablution is not nullified by vomiting, letting blood, nosebleed, laughing during the 
prayer, eating camel meat, or other things (N: not discussed above). 

0E7.6: Doubts About Whether Ablution Has Been Nullified 

When certain that a minor ritual impurity has occurred, but uncertain whether one 
subseguently lifted it (N: with ablution), then one is in a state of minor ritual 
impurity (A: because in Sacred Law, a state whose existence one is certain about does 
not cease through a state whose existence one is uncertain about). 

When certain that one had ablution, but uncertain that it was subseguently nullified, 
then one still has ablution. 

*2*Chapter E8.0: Actions Unlawful During Minor Ritual Impurity 
0E8.1: Touching the Koran Is Unlawful Without Ablution (5) 

The following are unlawful for someone in a state of minor ritual impurity: 

-1- to perform the prayer; 

-2- to prostrate when reciting the Koran at verses in which it is sunna to do so (def; 
fll.13); 

-3- to prostrate out of thanks (fll.19); 

-4- to circumambulate the Kaaba (j 5); 

-5- or to carry a Koran, even by a strap or in a box, or touch it, whether its writing, 
the spaces between its lines, its margins, binding, the carrying strap attached to it, 
or the bag or box it is in. 

(n: Other aspects of proper manners (adab) towards the Book of Allah are treated below 
at wl6.) (A: The opinion expressed in Figh al-sunna that it is permissible to touch the 

Koran without ritual purity is a deviant view contrary to all four schools of 
jurisprudence and impermissible to teach (dis:r7.1(3), except to explain that it is 
oberrant) (n:Though in the Hanifi school, it is permissible for someone in a state of 
minor ritual impurity to touch or carry a Koran that is inside a cover not physically 
attached to it, such as a case or bag, as opposed to something joined to it, like a 
binding (al-Lubab fi sharh al-Kitab (y88), 1.43) . And Allah knows best.) 
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0E8.2: Carrying the Koran, Etc. 

It is also unlawful (n: when without ablution) to touch or carry any of the Koran 
written for the purpose of study, even a single verse or part of one, as when written 
on a slate or the like. 

(0: But this is permissible for nonstudy purposes such as when the Koran is intended to 
be an amulet (def:wl7). It is not prohibited to touch or carry such an amulet even if 
it contains whole suras, or even, as Sheikh (NiShirbini) al-Khatib has said, if it 
contains the whole Koran.) 

It is permissible to carry a Koran in one's baggage and to carry money, rings, or 
clothes on which Koran is written. 

It is permissible to carry books of Sacred Law, hadith, or Koranic exegesis which 
contain Koran, provided that most of their text is not Koran (Oibecause the non-Koranic 
part is the purpose, though this is unlawful if half or more is Koran). 

Boys who have reached the age of discrimination (def:f1.2(0:) ) may touch or carry the 
Koran while in a state of minor ritual impurity (Oibecause of the need to learn it and 
the hardship of their keeping ablution, and likewise for young girls, though this is 
for study alone, as opposed to nonstudy, when it is unlawful. As for children under 
this age, their guardian may not give a Koran to them) (A:as this is an insult to it. 
Also,teachers should remind children that it is unlawful to moisten one's fingers with 
saliva to turn its pages). 

Someone in a state of minor or major impurity may write Koran if he does not touch or 
carry what he has written. 

0E8.3 When one fears that a Koran may burn, get soaked, that a non-Muslim may touch 
it,or that it may come into contact with some filth, then one must pick it up if there 
is no safe place for it, even if one is in a state of minor or major ritual impurity, 
though performing the dry ablution (tayammum, def:el2) is obligatory if possible. 

0E8.4 It is unlawful to use a Koran or book of Islamic knowledge as a pillow (Oiexcept 

for fear of theft, when it is permissible to do so). And Allah knows best. 

*2*Chapter E9.0: Going to Lavatory 

0E9.1: Recommended Measures 

It is recommended when one intends to use the lavatory: 

-1- to put something on one's feet, unless there is an excuse (0:such as not having 
shoes) ; 

-2- to cover the head (Oieven if only with a handkerchief or other); 

-3- to set aside anything on which there is the mention of Allah Most High. His 
messenger (Allah bless him and give him peace), or any revered name (Oilike those of 
prophets or angels). If one enters with a ring (0:on which something worthy of respect 
is written), one closes one's hand around it; 

-4- to ready stones (N: or other suitable material (def:e9.5) ) (0:if one uses them) to 

clean oneself of filth (Nithough water alone is sufficient); 

-5- to say before entering: 

"In the name of Allah. 0 Allah, I take refuge in You from demons, male and female," 
and after leaving, 

"[0 Lord,] Your forgiveness: Praise be to Allah who rid me of the hurt and gave me 
health"; 

-6- to enter with the left foot first and depart with the right foot first (and this, 
together with (3) and 

-5- above, are not only for indoors, but recommended outdoors as well); 

-7- not to raise one's garment until one sguats down to the ground (0: to keep one's 
nakedness covered as much as possible) and to lower it before one stand up; 

-8- to put most of one's weight on the left foot while sguatting; 

-9- not to spend a long time; 

-10- not to speak; 

-11- when finished urinating, for men to sgueeze the penis with the left hand from base 
to head (0: recommended because this is where the urethra is, and for women to sgueeze 
their front between thumb and forefinger) (N: so urine does not exit later and nullify 
one's ablution) pulling lightly three times (0: this being recommended when one thinks 
the urine has stopped, though if one thinks it has not, this is obligatory); 
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-12- not to urinate while standing (0: which is offensive) unless there is an excuse 
(N: such as when standing is less likely to spatter urine on one's clothes than 
sitting, or when sitting is a hardship); 

-13- not to clean oneself with water in the same place one relieved oneself, if it 
might spatter, though if in a lavatory one need not move to a different place; 

-14- to distance oneself from others if outdoors and to screen oneself; 

-15- not to urinate into holes, on hard places, where there is wind, in waterways, 
where people gather to talk, on paths, under fruit trees, near graves, in still water, 
or in less than 216 liters of running water; 

-16- and not to relieve oneself with one's front or rear facing the sun, moon, or the 
Sacred Precinct in Jerusalem. 

0E9.2: Prohibitions 

It is unlawful to urinate on anything edible, bones, anything deserving respect, a 
grave or in a mosgue, even if into a receptacle. 

0E9.3 

It is unlawful to urinate or defecate with one's front or rear towards the direction of 
prayer when outdoors and there is no barrier to screen one, though this is permissible 
when one is indoors within a meter and a half of a barrier at least 32 cm. high, or in 
a hole that deep. When one is not this close to such a barrier at least 32 cm. high, or 
in a hole that deep. When one is not this close to such a barrier, it is not 
permissible except in a lavatory, where, if the walls are farther from one than the 
maximal distance or are shorter than the minimal height, relieving oneself with front 
or rear towards the direction of 
prayer is permissible, though offensive. 

0E9.4: The Obligation of Cleaning Oneself of Filth 

It is obligatory to clean oneself of every impure substance coming from one's front or 
rear, though not from gas, dry worms or stones, or excrement without moisture. 

0E9.5: Use of dry substances or water 

Stones suffice to clean oneself, though it is best to follow this by washing with 
water. Anything can take the place of stones that is a solid, pure, removes the filth, 
is not something that deserves respect or is worthy of veneration, nor something that 
is edible (0: these being five conditions for the validity of using stones (N: or 
something else) to clean oneself of filth without having to follow it by washing with 
water) . 

But it is obligatory to wash oneself with water if: 

-1- one has washed away the filth with a liguid other than water, or with something 
impure; 

-2- one has become soiled with filth from a separate source; 

-3- one's waste has moved from where it exited (n: reaching another part of one's 
person) or has dried; 

-4- or if feces spread beyond the inner buttocks (N: meaning that which is enfolded 
when standing), or urine moved beyond the head of the penis, though if they do not pass 
beyond them, stones suffice. 

0E9.5: How to clean oneself 

It is obligatory (N: when cleaning oneself with a dry substance alone) to both remove 
the filth, and to wipe three times, even when once is enough to clean it, doing this 
either with three pieces (lit. "stones") or three sides of one piece. If three times 
does not remove it, it is obligatory to (N: repeat it enough to) clean it away (0: as 
that is the point of cleaning oneself. Nawawi says in al-Majmu' that cleaning oneself 
(N: with a dry substance) means to remove the filth so that nothing remains but a trace 
that could not be removed unless one were to use water) (N: and when this has been 
done, any remaining effects of filth that could have been done, any remaining effects 
of filth that could have only been removed with water are excusable). An odd number of 
strokes is recommended. One should wipe from front to back on the right side with the 
first piece, similarly wipe the left with the second, and wipe both sides and the anus 
with the third. Each stroke must begin at a point on the skin that is free of impurity. 
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It is offensive to use the right hand to the oneself of filth. 

0E9.6: Cleaning before or after ablution 

It is best to clean oneself of filth before ablution, though if one waits until after 
it to clean, the ablution is nevertheless valid(N: provided that while cleaning, the 
inside surface of the hand (def: e7.4 does not touch the front or rear private parts). 
If one waits until after one's dry ablution (tayammum, def:el2) to clean away filth, 
the dry ablution is not valid (A: because lack of filth is a condition for it). 

*2*Chapter E10.0: Major Ritual Impurity (Janaba) 

@E10.1: Causes 

The purification bath (ghusl, def:ell) is obligatory for a male when: 

-1- sperm exists from him; 

-2- or the head of his penis enters a vagina; 
and is obligatory for a female when: 

-1- sexual fluid (def: below) exits from her; 

-2- the head of a penis enters her vagina; 

-3- after her menstrual period; 

-4- after her postnatal lochia stops or after a child is born in a dry birth. 

(n: The Arabic term maniyy used in all these rulings refer to both male sperm and 
female sexual fluid, i.e that which comes from orgasm, and both sexes are intended by 
the phrase sperm or sexual fluid wherever it appears below.) 

0E1O.3 When a woman who has been made love to performs the purificatory bath, and the 
male's sperm afterwards leaves her vagina, then she must repeat the ghusl if two 
conditions exist: 

(a) that she is not a child, but rather old enough to have sexual gratification (A: as 
it might otherwise be solely her husband;s sperm); 

(b) and that she was fulfilling her sexual urge with the lovemaking, not sleeping or 
forced. 

0E1O.4: Meaning of Sperm and Female Sexual Fluid 

Male sperm and female sexual fluid are recognised by fact that they: 

(a) come in spurts (n: by contractions); 

(b) with sexual gratification; 

(c) and when moist, smell like bread dough, and when dry, like egg-white. 

When a substance from the genital orifice has any one of the above characteristics, 
then it is sperm or sexual fluid and makes the purificatory bath obligatory. When not 
even one of the above characteristics is present, it is sperm or sexual fluid. Being 
white or thick are not being yellow or thin are not necessary for it to be considered 
female sexual fluid. 

0E1O.5: Things Not considered Sperm 
The purificatory bath is not obligatory: 

-1- when there is an unlustful discharge of thin, sticky, white fluid (madhy) 
amorous play or kissing; 

-2- or when there is a discharge of the thick, cloudy white fluid (wady) that 
after urinating (0: or carrying something heavy). 

0E1O.6: Doubts About Whether Discharge Is Sperm 
If one does not know whether one's discharge is sperm or whether it is madhy (def:(1) 
above), then one may either: 

-1- consider it sperm, and perform the purificatory bath (0: in which case washing the 
portions of clothes and so forth affected with it is not obligatory, a it is legally 
considered a pure substance); 

-2- or consider it madhy, and wash the affected portions of the body and clothes (N: 
which is obligatory, as it is legally considered filth), and perform ablution, though 
not the purificatory bath. 

The best course in such cases of uncertainity is to do all of the above(0: of bathing, 
washing the affected portions, and ablution, so as to take due precaution in one's 
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worship). 


0E1O.7: Actions Unlawful on Major Ritual Impurity (Janaba) 

All things unlawful for someone in minor ritual impurity (def: e8.1) are also unlawful 
for someone in a state of major ritual impurity (N: or menstruation). In addition, it 
is likewise unlawful for such a person: 

-1- to remain in a mosque; 

-2- or to recite any of the Koran, even part of a single verse, though it is 
permissible to use its invocations (dhikr) when the intention is not koran recital (0: 
such as saying in disasters, "Surely we are Allah’s, and unto Him we will return," and 
the like). If one intends Koran recital, it is disobedience, but if one intends it 
primarily as invocation (dhikr), or as nothing in particular, it is permissible. 

It is permissible to pass through a mosque (A: though not to enter and leave by the 
same door (Ar. taraddud), which is unlawful) when one is in a state of major ritual 
impurity, but this is offensive when there is no need. 

*2*Chapter E11.0: How to Perform the Purification Bath (Ghusl) 

@E11.1: Steps 

When performing the purificatory bath, one: 

-1- begins by saying, "In the name of Allah, Most Merciful and Compassionate"; 

-2- removes any unclean matter on the body (0: pure or impure); 

-3- performs ablution (wudu) as one does before the prayer; 

-4- pours water over the head three times, intending the purificatory bath, or to lift 
a state of major ritual impurity (janaba) or menstruation, or to be permitted to 
perform the prayer, and running the fingers through one's hair to saturate it; 

-5- and then pours water over the body's right side three times, then over the left 
side three times, ensuring that water reaches all joints and folds, and rubbing 
oneself. 

-6- If bathing after menstruation, a woman uses some musk to eliminate the afterscent 
of blood (0: by applying it to a piece of cotton and inserting it, after bathing, into 
the vagina as far as is obligatory (def: (b) below) for her to wash). (N: What is 

meant thereby is a substance that removes the traces of filth, by any means, and it is 
fine to use soap.) 

0E11.1: Obligatory Features 

Two things(N: alone) are obligatory for the validity of the purificatory bath: 

(a) having the intention ((4) above) when water is first applied to the parts that must 
be washed; 

(b) and that water reaches all of the hair and skin (N: to the roots of the hair, under 
nails, and the outwardly visible portion of the ear canals, though unlike ablution the 
sequence of washing the parts is not obligatory), even under the foreskin of the 
uncircumcized man, and the private parts of the nonvirgin woman which are normally 
disclosed when she squats to relieve herself. 

(n: In the Hanafi school, rinsing out the mouth and nostrils (defL e5.7) is obligatory 
for the validity of the purificatory bath (al-Lubab fi sharh al-Kitab (y88) 1.14) It is 
religiously more precautionary for a Muslim never to omit it, and Allah knows best.) 

0E11.2: Nullifying Ablution (Wudu) Before Finishing Bath 

If one begins the purificatory bath while on ablution (wudu) but nullifies it (def:e7) 
before finishing, one simply completes the bath (N: though one needs a new ablution 
before praying). 

0E11.3: Removing Filth from Body before Bathing 

If there is filth (najasa) on the body, one washes it off by pouring water on it and 
then performs the purificatory bath, though washing oneself a single time suffices for 
both removing it and for the purificatory bath. 

0E11.4: Performing Bath for Two Reasons at Once 

When a woman who is obliged to both lift a state of major ritual impurity (janaba) and 
purify after menstruation performs the purificatory bath for either of these, it 
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suffices for both. 

Whoever performs the bath one time with the intention to (n: both) lift a state of 
major ritual impurity and fulfill the sunna of the Friday prayer bath has performed 
both, though if he only intends one, his bath counts for that one but not the other. 

0E11.5: Times When Purificatory Bath Is Sunna 
The purificatory bath is sunna: 

-1- for those who want to attend the Friday prayer (def:fl8) (0: the bath's time 
beginning at dawn); 

-2- on the two 'eids (f19) (0: the time for it beginning from the middle of the night); 

-3- on days when the sun or moon eclipse; 

-4- before the drought prayer (f21) ; 

-5- after washing the dead (0: and it is sunna to perform ablution (wudu) after 
touching a corpse); 

-6- after recovering one's sanity or regaining consciousness after having lost it; 

-7- (N: before) entering the state of pilgrim sanctity (ihram, def:j3), when entering 
Mecca, for standing at 'Arafa (j 8), for circummambulating the Kaaba (j 5) and going 
between Safa and Marwa (j 6), for entering Medina, at al-Mash'ar al-Haram (j 9.2), and 
for each day of stoning at Mina (j10) on the three days following 'Eid al-Adha. 

*2*Chapter E12.0: Dry Ablution (Tayammum) 

@(N: When unable to use water, dry ablution is a dispensation to perform the prayer or 
similar act without lifting one's minor or major impurity, by the use of earth for 
one's ablution.) 

0E12.1: Conditions for Validity 

Three conditions must be met for the legal validity of performing dry ablution. 

(a) The first is that it take place after the beginning of the prayer's time if it is 

for an obligatory or a nonobligatory one that has a particular time. The act of lifting 
earth to the face and arms (N: the first step of dry ablution) must take place during 
that time. If one performs dry ablution when unsure that the prayer's time has come, 
then one's dry ablution is invalid, even if it coincides with the correct time (dis 
e6.2(A:) ). If one performs dry ablution in midmorning for the purpose of making up a 

missed obligatory prayer, but the time for noon prayer comes before one has made up the 
missed obligatory prayer, then one may pray it (N: the noon prayer) with that dry 
ablution (N: because one did not perform dry ablution for it before its time, but 
rather performed dry ablution for a different prayer in that prayer's time, which 
clarifies why this does not violate the conditions of praying with dry ablution), or 
one could pray a different missed prayer with it (0: as one is not reguired to specify 
which obligatory prayer the dry ablution is for). 

(b) The second condition is that dry ablution must be performed with plain, purifying 
earth that contains dust, even the dust contained in sand; though not pure sand devoid 
of dust; nor earth mixed with the likes of flour; nor gypsum pottery shards (0: which 
are not termed earth), or earth that has been previously used, meaning that which is 
already on the limbs or has been dusted off them. 

(c) The third condition is inability to use water. The person unable to use water 

performs dry ablution, which suffices in place of lifting all forms of ritual impurity 
permitting the person in a state of major ritual impurity (janaba) or woman after her 
menstrual period to do everything that the purificatory bath (ghusl) permits them to 
do. If either of them subseguently has a minor ritual impurity (hadath), then only the 
things prohibited on minor impurity are unlawful for them (def:e8.1) (N: not those 

prohibited on major impurity (el0.7), that is, until they can again obtain water to 
life their state of major impurity, when they must, for the dry ablution is only a 
dispensation to pray and so forth while in states of impurity and is nullified by 
finding water). 

0E12.2: The Three Causes of Inability to Use Water 

Inability to use water has (0: three) causes (n: lack of water, fear of thirst, and 
illness). 
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0E12.3: Lack of Water 

The first is lack of water. When one is sure there is none, one performs dry ablution 
without searching for it. If one thinks there might be some, one must look through 
one’s effects and inguire until one has asked all of one's party or (N: if too 
numerous) there is no time left except for the prayer. One does not have to ask each 
person individually, but may simply call out, "Who has water, even for a price?" Then 
one looks around,if on level ground. If not level, one checks on foot within the range 
at which one's group could be expected to respond to a cry for help, provided there is 
no threat to life or property. Or one may climb a nearby hill. 

0E12.4: Certainty of getting water at end of prayer time 

The search for water must occur after the particular prayer's time has come. 

When one checks, does not find water, performs dry ablution, (N: prays an obligatory 
prayer with it,) and remains at the place, one need not search again before performing 
dry ablution for another obligatory prayer (N: when the next prayer's time comes), 
provided one made sure there was no water the first time, and nothing has happened to 
change one's mind. But if one did not make sure, or if something has happened to 
suggest that there might now be water, like the appearance of rain clouds or riders, 
one is obliged to check again for water. 

0E12.5 When sure that one can obtain water by waiting until the last of a prayer's 
time, then it is better to wait. But if one thinks otherwise, then it is better to 
perform dry ablution (n: and pray) at the first of the time. 

0E12.6: Buying water 

(N: This entry's rulings apply egually to obtaining water for purification and to 
obtaining clothing to fulfill the prayer's condition of covering one's nakedness 
(def:f5). ) 

If a person gives or loans one water, or loans one a bucket (0: when it is the sole 
means of the water) then one must accept it;though not if the person loans or gives one 
the price of these things (0: because of the burden of accepting charity that it 
involves. 

If one finds water or a bucket for sale at the usual price for that locality and time, 
then one is obliged to buy it, provided one's money is in excess of one's debts, even 
if they are not due until a future date; and provided one's money exceeds the amount 
reguired for the journey's expenses, round trip. 

When someone has water he does not need but will not sell, one may not simply take it 
from him by force, except when compelled by thirst (N: provided the water's owner is 
not also suffering from thirst, and provided one pays him the normal price for it in 
that locality and time, because one's need does not eliminate another's rights). 

0E12.7: Only enough water for partial ablution or bath 

If one finds some water, but not enough to complete purification, one must use it as 
far as it will go, and then perform dry ablution in place of the rest. For minor ritual 
impurity, one uses the water on the face, then the arms, and so forth, in the usual 
ablution seguence. For major ritual impurity (janaba), one begins wherever one wishes, 
though it is recommended to start at the top of the body. 

0E12.8: Fear of Thirst 

The second cause of inability to use water is fear of one's own thirst, or that of 
worthy companions and animals with one, even if in the future (0: worthy meaning those 
whose killing is unlawful, such as a trained hunting dog or other useful animal, while 
unworthy includes non-Muslims at war with the Muslims, apostates from Islam (def:08), 
convicted married adulterers, pigs, and biting dogs). 

Ablution (N: as well as the purificatory bath (ghusl) ) is unlawful in such a case. One 
should conserve one's water for oneself and others, and may perform dry ablution for 
prayer with no need to make up the prayer later (A: provided lack of water predominates 
in that place (dis:el2.19(N) ) ). 

0E12.9: Illness 

The third cause is an ailment from which one fears (N: that performing a normal 
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ablution or purificatory bath would cause) : 

-1- harm to life or limb; 

-2- disability; 

-3- becoming seriously ill; 

-4- an increase in one's ailment; 

-5- a delay in recovering from one's illness; 

-6- considerable pain; 

-7- or(n: a bad effect from the water such as) a radical change in one's skin color on 
a visible part of the body. 

@E12.9a: Meaning of Illness 

One may depend on one's own knowledge (N: as to whether one of the above is to be 
apprehended) 

(0: if one is knowledgeable in medicine) (N: though it is not a condition that one be 
knowledgeable in medicine, for one's own previous experience may be sufficient to 
establish the probability that one of them will occur if a full ablution or bath 
(ghusl) is performed). Or one may depend on a physician whose information concerning 
it is acceptable (A: meaning one with skill in medicine whose word can be believed, 
even if he is not a Muslim). 

0E12.1O: Ablution on a cast or bandage 

(n:Rulings e!2, 11-13 below have been left in Arabic and deal with a person who has 
injuries that prevent a normal ablution or bath for one of the above reasons. 

Strictness on the guestion ('azirna) is to follow the Shafi'is, while dispensation 
(rukhsa) is to follow the Hanafi school ((2) below). 

-1- The Shafi'i school is the hardest in this matter, insisting on a full ablution 
except for the injured part, where a full dry ablution must be performed at the proper 
point in the ablution seguence in place of washing the injured part, as at el2.11 
below. 

If someone has a cast or dressing harmful to remove, as at e!2.12, it must be first 
applied when one has ablution, and thereafter one must wipe it with water when one 
comes to it in the ablution seguence in addition to performing a complete dry ablution 
at that point. 

Finally, when someone with such a bandage on the members of dry ablution (the face or 
arms) recovers and has his cast or dressing removed, he is obliged to make up (repray) 
all the prayers he performed with such an ablution, as at e!2.13(0:). 

-2- The Hanafi school reguires someone with an injury who wants to pray to make a 
complete ablution (N: or bath, if needed). But if this would entail harm, such as one 
of the things mentioned above at el2.9. then when he comes to the injury in the 
ablution seguence, he is merely reguired to wipe it with wet hands so as to cover more 
than half of the injury. If this would also entail harm, or if he has a bandage that 
cannot be removed without harm or he cannot reapply the dressing by himself and has no 
one to help him to do so, then he simply wipes more than half the bandage when he comes 
to it in his ablution. He may pray with such an ablution and need not repeat the prayer 
later (al-Hadiyya al-'Ala'iyya (y4) (43-44). 

It is not necessary that he be free of minor or even major impurity (janaba) at the 
time the dressing is applied (al-Lubab fi sharh al-Kitab (y88), 1.41). 

-3- (N: There is strong evidence for performing dry ablution (tayammum) in place of 
washing such an injury. To add it at the proper point of the ablution seguence as a 
precautionary measure (dis: c6.5) would not interfere with the validity of following 
the Hanafi position just discussed.) 

0E12.14: Fear of illness from extreme cold 

If it is cold that one fears an illness or one of the things previously mentioned(12.9) 
from the use of water and one lacks means of heating the water or warming one's limbs 
up afterwards, then one performs the dry ablution (N: prays), and repeats the prayer 
later. 

0E12.15: Ablution When Lacking Both Water and Earth 

When one lacks both water and earth, one is obliged to pray the obligatory prayer by 
itself, and later make up the prayer when one again finds water or finds earth, if in a 
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place where dry ablution suffices as purification for a prayer that need not be made up 
later (N: such as in the desert 
(dis:el2.19(N:) ) ) . 

0E12.16: Obligatory Integrals of Dry Ablution 
Dry ablution has seven obligatory integrals: 

(a) the intention, one intending permission to perform the obligation of the prayer, or 
that which reguires dry ablution (N: such as carrying the Koran when there is no water 
for ablution). It is inadeguate to intend to lift a state of minor ritual impurity 
(dis:e5.3 90:) ) or intend the obligation of dry ablution. 

If one is performing dry ablution for an obligatory prayer, one must intend its being 
obligatory, though need not specify whether, for example, it is for the noon prayer or 
the midafternoon prayer. If one were to intend it for the obligation of performing the 
noon prayer, one could (N: instead) pray the midafternoon prayer with it (N: though not 
both, as at e!2.20). 

If one intends a dry ablution for both an obligatory prayer and a nonobligatory prayer, 
then both may be prayed with that same dry ablution. But if one's intention is merely 
for a nonobligatory prayer, a funeral prayer (janaza), or simply prayer, then one may 
not pray an obligatory prayer with that dry ablution. If one intends an obligatory 
prayer, one may pray nonobligatory prayers only, or pray them before and after an 
obligatory prayer during the obligatory prayer's time, or after the obligatory prayer's 
time has expired. 

The intention must occur when one conveys the earth (0:meaning when one first strikes 
the earth) and must continue until one wipes part of the face; 

(b and c) that one's hands contact the earth and convey it (N: up to the face and arms, 
after having shaken the excess dust from one's hands); 

(d and e) to wipe the face (N: not missing under the nose) and arms including the 
elbows; 

(f) to do the above in the order mentioned; 

(g) and that the dry ablution be performed by striking the earth twice, once for wiping 
the face, and a second time for wiping the arms. 

It is not obligatory to make the earth reach under the hair (N: of the arms and face). 

0E12.17: Sunnas of Dry Ablution 
The sunnas of dry ablution are: 

-1- to say, "In the name of Allah, Most Merciful and Compassionate"; 

-2- to wipe the upper face before the lower; 

-3- to wipe the right arm before the left; 

How to wipe arms: 

-4- and for wiping the arms, (N: holding the palms up,) to place the left hand 
crosswise under the right with left hand's fingers touching the backs of the fingers of 
the right hand, sliding the left hand up to the right wrist. Then, curling the fingers 
around the side of the right wrist, one slides the left hand to the right elbow, then 
turns the left palm so it rests on the top of the right forearm with its thumb pointed 
away from one before sliding it back down to the wrist, where one wipes the back of the 
right thumb with the inside of the left thumb. One then wipes the left arm in the same 
manner, followed by interlacing the fingers, rubbing the palms together, and then 
dusting the hands off lightly. 

(N: This method is not obligatory, but rather any way will suffice that wipes all of 
both arms.) 

0E12.18 One separates the fingers when striking the earth each of the two times,and 
must remove one's ring for the second (N: before wiping the arms). 

0E12.19: Things Which Nullify Dry Ablution 

Dry ablution is nullified by both the things which nullify ablution (def: e7) and by 
the mere belief that one can now obtain water when this belief occurs before one begins 
praying, such as by seeing a mirage or a troop of riders. 

This belief also nullifies dry ablution when it occurs during one's prayer if the 
prayer is one which must be later made up, like that of someone at home who performs 
dry ablution for lack of water (N: because if one performs dry ablution in a place 
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where water is generally available during the whole year, it is obligatory to make up 
one’s prayer, in view of the fact that the dry ablution has been performed for a rare 
excuse. The rule is that whoever performs the prayer without full ritual purity because 
of a rare excuse is obliged to make up his prayer, as when the water of a city or 
village is cut off for a brief period of time during which those praying perform dry 
ablution, while if one has performed it in a place where water is seldom available 
during the year, it is not obligatory to make up one's prayer, as when one performs dry 
ablution in the desert). But if not of those prayers that must be made up later, such 
as that of a (N: desert) traveller who has performed dry ablution, then it(N: the 
belief that one can now obtain water, when it occurs during prayer) does not (N: 
nullify one's dry ablution) and one finishes the prayer, which is adeguate, though it 
is recommended to interrupt it in order to begin again after one has performed 
ablution. 

0E12.2O: Each Dry Ablution Permits Only One Obligatory Prayer 

One may not perform more than one obligatory prayer with one dry ablution, whether one 
of the prescribed obligatory prayers or one vowed (def: j18), though one may pray any 
number of nonobligatory prayers or funeral prayers with it. 

*2^Chapter E13.0: The Menstrual Period 

0E13.1: Minimal and Maximal Duration 

The minimal age for menstruation is about 9 full years. There is no maximal age for the 
end of it, as it is possible until death. 

The minimal mentrual period is a day and a night. It generally lasts 6 or 7 days. The 
maximal period is 15 days. 

The minimal interval of purity between two menstruations is 15 days. There is no 
maximal limit to the number of days between menstruations. 

0E13.2: Dusky-Colored Discharge, Intermittence, Etc. 

Whenever a woman who is old enough notices her bleeding, even if pregnant, she must 
avoid what a woman in her period avoids (defL el3.4). If it ceases in less than 24 
hours (lit. "the minimum"), then it is not considered menstruation and the woman must 
take up the prayers she has omitted during it. 

If it ceases at 24 hours, within 15 days, or between the two, then it is menstruation. 
If it exceeds 15 days, then she is a woman with chronic vaginal discharge (dis:el3.6). 
Yellow or dusky colored discharge is considered menstrual flow. 

If a woman has times of intermittent bleeding and cessation during an interval of 15 
days or less, and the times of bleeding collectively amount to at least 24 hours, then 
the entire interval, bleeding and nonbleeding, is considered menstruation. 

0E13.3: Postnatal Bleeding (Nifas) 

Postnatal bleeding (nifas) lasts at least a moment, generally 40 days, and at most 60. 
If it exceeds this, the woman is considered to have chronic vaginal discharge 
(dis:el3.6) 

0E13.4: Actions Unlawful During Menstruation 

All things unlawful for someone in a state of major ritual impurity (janaba) 

(dis:el0.7) are unlawful for a woman during her menstruation and postnatal bleeding. It 
is also unlawful for her to fast then, and the (N: obligatory) fast-days she misses 
must be made up later, though not missed prayers. 

It is unlawful for her: 

-1- to pass through a mosgue when she thinks some of her blood might contaminate it (N: 
and it is unlawful for her to remain in the mosgue under any circumstances (n: when 
menstruating or during 
postnatal bleeding) ) : 

-2- to make love, or take sexual enjoyment from what is between her navel and knees; 

-3- to be divorced; 

-4- or to perform purification with the intention to raise a state of ritual impurity. 
When her bleeding ceases, then fasting, divorce, purification, and passing through the 
mosgue are no longer unlawful for her, though the other things remain unlawful for her 
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until she performs the purificatory bath (ghusl, defiell). 

0E13.5 If a woman claims to be having her period, but her husband does not believe her, 
it is lawful for 

him to have sexual intercourse with her. 

0E13.6: Women with Chronic Vaginal Discharge 

A woman with chronic vaginal discharge (N: preparing to pray) should wash her private 
parts, apply something absorbent to them and a dressing, and then perform ablution (N: 
with the intention discussed above at e5.3). She may not delay (N: commencing her 
prayer) after this except for reasons of preparing to pray such as clothing her 
nakedness, awaiting the call to prayer (adhan), or for a group to gather for the 
prayer. If she delays for other reasons, she must repeat the purification. 

She is obliged to wash her private parts, apply a dressing, and perform ablution before 
each obligatory prayer (N: though she is entitled, like those mentioned below, to 
perform as many nonobligatory prayers as she wishes, carry and read the Koran, etc. 
until the next prayer’s time comes (n: or until her ablution is broken for a different 
reason), when she must renew the above measures and her ablution). 

0E13.7: People with Chronic Annulment of Ablution 

People unable to hold back intermittent drops of urine coming from them must take the 
same measures (def: above) that a woman with chronic vaginal discharge does. (N: And 
likewise for anyone in a state of chronic annulment of ablution, such as continually 
breaking wind, excrement, or madhy (def:el0.5) though washing and applying an absorbent 
dressing are only obligatory when filth exits.) 

(A: If a person knows that drops of urine will not stop until the time for the next 
prayer comes, then he takes the above measures and performs the prayer at the first of 
its time.) 

*2^Chapter E14.0: Filth (Nasaja) 

0E14.1: Things That Are Filth 
Filth means: 

-1- urine; 

-2- excrement; 

-3- blood; 

-4- pus; 

-5- vomit; 

-6- wine; 

-7- (Alcohol used in cosmetics, surgery, etc.) any liguid intoxicant (n: including, for 
the Shafi'i school, anything containing alcohol such as cologne and other cosmetics, 
though some major Hanafi scholars of this century, including Muhammad Bakhit al-Muti'i 
Egypt and Badr al-Din al-Hasani of Damascus, have given formal legal opinions that they 
are pure (tahir) because they are not produced or intended as intoxicants. (N: Other 
scholars hold they are not pure, but their use is excusable to the extent strictly 
demanded by necessity.) While it is religiously more precautionary to treat them as 
filth, the dispensation exists when there is need, such as for postoperative patients 
who are unable for some time after their surgery to wash away the alcohol used to 
sterilize sutures. And Allah knows best.) 

(N: As for solid intoxicants, they are not filth, though they are unlawful to take,eat, 
or drink); 

-8- dogs and pigs, or their offspring; 

-9- wady and madhy (def:el0.5); 

-10- slaughtered animals that (N: even when slaughtered) may not be eaten by Muslims 
(def:16); 

-11- unslaughtered dead animals other than aguatic life, locusts, or humans (A: which 
are all pure, even when dead, though amphibious life is not considered aguatic and 
filth when dead); 

-12- the milk of animals (other than human) that may not be eaten: 

-13- the hair of unslaughtered dead animals; 

-14- (Non-meat products of an unslaughtered animal) and the hair of animals (other 
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than human) that may not be eaten, when separated from them during their life (N: or 
after their death. As for before it is separated from them, the hair is the same as the 
particular animal, and all animals are pure during their life except dogs and swine). 

(n: In the Hanafi school, the hair of an unslaughtered dead animal (other than swine), 
its bones, nails (hoofs), horns, rennet and all parts unimbued with life while it was 
alive (A: including its ivory) are pure (tahir). That which is separated from a living 
animal is considered as if from the unslaughtered dead of that animal (Hashiya radd al- 
muhtar ala al-Durr al-mukhtar sharh Tanwir al-absar(y47, 1.206-7). ) 

0E14.2: Rennet in Cheese-Making 

Rennet (n: a solidifying substance used in cheese-making) is pure if taken from a 
slaughtered (def:jl7) suckling lamb or kid that has eaten nothing except milk. 

0E14.3: That which comes from the mouth of a sleeping person is impure if from the 
stomach, but pure if from the saliva ducts. 

0E14.5: Some Pure Substances 
The following are pure: 

-1- seminal fluid that has reached the stages of gestation in the womb, becoming like a 
bloodclot and then becoming flesh; 

-2- the moisture (N: mucus) of a woman’s private parts (0: as long as it remains inside 
the area that need not be washed in the purificatory bath (def: ell.1(b). end) though 
if it exit, it is impure); 

-3- the eggs of anything; 

-4- the milk, fur, wool, or feathers of all animals that may be eaten, provided they 
are separated from the animal while living or after properly slaughtered; 

-5- human milk, male sperm, and female sexual fluid (def:el0.4). 

0E14.6: Forms of Filth That Can Become Pure 
No form of filth can become pure, except: 

-1- wine that becomes vinegar; 

-2- the hide of an unslaughtered dead animal that is tanned; 

-3- new animate life that comes from filth (0:such as worms that grow in carrion); 

-4- (n: and for the Hanafis, filth which is transformed [molecularly changed] into a 
new substance, such as a pig becoming soap, etc. (al-Hadoyya al-Ala'iyya (y), 54) ). 
Wine that becomes vinegar without anything having been introduced into it is pure, as 
are the sides of the container it touched when it splashed or boiled. But if anything 
was introduced into the wine before it became vinegar, then turning to vinegar does not 
purify it. (A: In the Hanafi school it is considered pure whether or not anything has 
been introduced into it.) 

Tanning means removing from a hide all excess blood, fat, hair and so forthby using an 
acrid substance, even if impure. Other measures such as using salt, earth, or sunlight, 
are insufficient. Water need not be used while tanning, though the resultant hide is 
considered like a garment affected with filth, in that it must be washed with purifying 
water before it is considered pure. Hides of dogs or swine cannot be purified by 
tanning. Any hair that remains after tanning has not been made pure, though a little is 
excusable. 

0E14.7: Purifying Something After Contact with Dogs or Swine 

Something that becomes impure by contact.(def:below) with something from dogs or swine 
does not become pure except by being washed seven times, one of which (recommended not 
to be the last) must be with purifying earth (def: el2.1 (b) ) mixed with purifying 
water, and it must reach all of the affected area. One may not substitute something 
else like soap or glasswort in place of earth. 

(n: The contact referred to is restricted, in the Shafi'i school, to contamination by 
traces of moisture from dogs or swine, whether saliva, urine, anything moist from them, 
or any of their dry parts that have become moist (Mughni al-muhtaj ila ma'rifa alfaz 
al- Minhaj (y73), 1.83). (A: If something dry such as the animal's breath or hair 

touches one's person, it need only be brushed away.) In the Maliki school, every living 
animal is physically pure, even dogs and swine (al-Figh 'ala al-madhahib al-arba'a 
(y66), 1.11) (A: and they consider the above sevenfold washing as merely a sunna). 

While more precautionary to follow the Shafi'i school, the dispensation exists for 
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those who have difficulty in preventing contamination from dogs, provided their prayer 
with its prereguisites is considered valid in the Maliki school (dis:c6.4(end) and 
wl4.1(6) ). And Allah knows best.) 

0E14.9 The urine of a baby boy who has fed on nothing but human milk can be purified 
from clothers by sprinkling enough water on the spot to wet most of it, though it need 
not flow over it. The urine of a baby girl must be washed away as an adult's is. 

0E14.1O: Washing Away Filth 

As for kinds of filth that are "without substance" (N: i.e. without discernible 
characteristic (najasa hukmiyya) such as a drop of dry urine on a garment that cannot 
be seen), it is sufficient (N: to purify it) that water flow over it. 

But if it is a substance (N: with discernible characteristic (najasa 'ayniyya) ). it 
is obligatory to remove all taste of it, even if difficult, and to remove both color 
and odor if not difficult. If the odor alone is difficult to remove, or the color 
alone, then the fact that one of these two remains does not affect a spot's purity, 
though if both the odor and color of the filth remain in the spot, it is not considered 
pure . 

0E14.11: Water Must Flow When Washing with Under 216 Liters 

When using less than 216 liters of water to purify a spot affected by filth, it is 
obligatory that the water flow over it (N: and it may not be simply immersed in the 
water (dis: el.15), though this would be permissible with more than 216 liters), but is 
not obligatory to wring it out. After one purifies it is recommended to wash it a 
second and third time. 

0E14.12: Filth on Floor or Carpet 

When the ground (A: or floor, or carpet) is affected with liguid filth (A: like wine or 
urine), it is enough to drench the place with water and is not necessary that the filth 
sink into the ground. If the effects of sun, fire, or wind remove the traces of the 
filth, the ground is still not pure until one drenches it with water. 

0E14.13: Liguids Affected with Filth 

Liguids other than water, such as vinegar or milk, cannot be purified after they become 
affected with filth. But if a solid is affected, such as shortening, one discards the 
filth that fell into it and the shortening around it, and the remainder is pure. 

0E14.14: Whether Water That Washes Filth Is Pure or Impure 
Water used to wash away filth is impure when: 

-1- it changes (def: el.17); 

-2- its weight increases; 

-3- (0: or if neither of the above have occurred, but some trace (N: i.e. an 
inexcusable amount (def: E14.10, second par) ) of filth remains on the place to be 
purified); 

-but if none of the above occurs, then it is not impure (0: i.e then the water is pure 
but not purifying to other things); though if it amounts to (N: or is added to until it 
amounts to) 216 or more liters (dis El.16), then it is purifying. If less, it is 
considered the same as the spot it washed: if the spot is pure (N: i.e an inexcusable 
trace does not remain) then the water is pure, but if the spot is still impure, then 
the water is impure. 

0E14.15: A Garment Damp with Filth Touching a Dry One 

(n: the Hanafi school, if a garment's damp spot of filth, whose guantity is too slight 
to wring out any drops, touches another dry, pure garment, the latter does not become 
impure (Maragi al-falah sharh Nur al-idah(yl26), 31). ) 

* 1*B00K F: THE PRAYER (SALAT) 

0CONTENTS: 

Who Must Pray fl.O 

States In Which Prayer Is Not Obligatory f1.1 
Those who miss prayers must make them up f1.1 
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Age at Which Prayer Is Obligatory fl.2 

Denying Obligatoriness of Prayer Etc. Is Unbelief fl.3 

Those Who Neglect the Prayer Are Executed fl.4 

Excuses for Delaying the Prayer fl.5 

Prayer Times and Making Up Missed Prayers f2.0 

The Times of the Five Prescribed Prayers f2.1 

Prayer times at extreme latitudes f2.1 (end) 

The Best Prayer Is at the First of Its Time f2.2 
When Part of a Prayer Occurs After the Time f2.3 
Knowing When the Time Has Come f2.5 
Making up Missed Prayers f2.6 

Immediacy is obligatory if missed without excuse f2.7 

Order of making up missed prayers f2.8 

Before or after current prayer f2.9 

Not Remembering Which Prayer Was Missed f2.11 

Prayers Missed by Timing Error Day After DAy f2.12 

The Call to Prayer (Adhan) and Call to Commence (Igama) 

Call to Prayer and Call to Commence Are Sunna f3.1 

Call to Prayer Is Superior to Leading Group Prayer f3.2 

When Praying Alone or After the Group f3.3 

For Women's Group Prayer f3.4 

With Make-up Prayers f3.5 

Words of Call to Prayer and Call to Commence f3.6 
Conditions for Validity f3.7 
Time f3.8 

Recommended Features f3.9 
The Muezzin f3.10 
Replying to the Words f3.11 
After the Call Finishes f3.12 

Purity of Body, Clothes, and Place of Prayer f4.0 
Purity Is a Condition of Prayer f4.1 
Purity of Place f4.2 

Excusable and Inexcusable Amounts of Filth f4.3 
Other than blood f4.3 
Blood or pus f4.4 

Meaning of little, much, etc., in legal rulings f4.5 
Learning of Impurity After Finishing the Prayer f4.7 
Uncertainity About the Existence of Filth f4.8 
All things presumed pure unless proven otherwise f4.8 
Inability to eliminate filth f4.9 

Losing Track of a Spot of Filth on a Garment f4.10 

Losing Track of Filth on the Floor f4.12 

Places Offensive to Pray in f4.14 

Clothing One's Nakedness f5.0 

Obligatory Even When Alone f5.1 

Clothing Nakedness Is a Condition of Prayer f5.2 
Noticing a hole in one's clothes after prayer f5.2 
Meaning of Nakedness f5.3 
Conditions for Clothing f5.4 

Recommended Clothing for a Woman's Prayer f5.6 

Recommended Clothing for a Man's Prayer f5.7 

Prayer of Those Who Lack Adequate Clothing f5.8 

Facing the Direction of prayer (Qibla) f6.0 

A Condition for the Prayer's Validity f6.1 

Not Necessary for Nonobligatory Prayers on Journeys f6.2 

When Praying at the Kaaba f6.3 

Relying on the Prayer Niche (Mihrab) of Mosques f6.5 
Establishing the Direction by Personal Reasoning f6.6 
In places remote from the Middle East f6.6(n:) 

Mistakes discovered after finishing the prayer f6.7 
Meaning of facing the right direction f6.7 (n; ) 


f 3.0 
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Placing a Barrier in Front of One's Prayer Place f7.0 
Recommended f7.1 
Meaning of barrier f7.1 

Meaning of Passing in Front of Someone at Prayer f7.3 
One May Pass in Front to Fill in Gaps at Group Prayer f7.4 
Description of the Prayer (Salat) f8.0 
Special Vocabulory f8.1 

Measures Recommended Before the Prayer f8.2 
Straightening rows of group prayer, etc. f8.2 
Superior to stand on the imam's right f 8.2(4) 

The Intention f8.3 

Things that vitiate the intention f8.5 

Beginning a Prayer Before Its Time f8.6 

The Opening Allahu Akbar f8.7 

Conditions f8.7 

Minimal auditability f8.9 

Meaning of aloud and to oneself f8.10 

Necessary to be standing f8.11 

Raising hands therein f8.12 

Position of Hands and Eyes During Prayer f8.12 
Closing Eyes During Prayer f8.12 (A:) 

The Opening Supplication (Istiftah) f8.13 
Recommended f8.13 
Words of f8.13 

Not returned to after the Ta'awwudh f8.14 

For latecomers to group prayer f8.15 

How Much of Fatiha a Latecomer Must Recite f8.15 

Ta'awwudh : I Take Refuge, Etc. f8.16 

The Fatiha f8.17 

Obligatory f8.17 

Deliberate pauses therein f8.17 

Mistakes f8.18 

Saying "Ameen " f8.19 

Reciting a Sura f8.20 

Recommended suras f8.20 

Way of reciting f8.21 

When behind an imam f8.22 

Longer sura in first rak'a f8.23 

For latecomer rising to finish his prayer alone f8.24 
Reciting the Fatiha and Sura Aloud or to Oneself f8.25 
Standing f8.27 

An integral of prescribed prayers f8.27 
Meaning of standing f8.27 

Superior to bowing or prostrating at length f8.27 

Sitting is permissible for nonobligatory prayers f8.28 

Bowing f8.2 9 

An integral f8.29 

Meaning of bowing f8.29 

Meaning of repose therein f8.29 

Optimal way f8.30 

Prolonging the Allahu Akbars in movements of prayer f8.30 

What is said while bowing f8.30 

Straightening up from bowing f8.31 

An integral f8.31 

At minimum f8.31 

Optimal way f8.32 

What is said therein f8.32 

Prostration f8.33 

An integral f8.33 

Conditions for validity f8.33 

Inability to prostrate, bandaged forehead, etc. f8.34 
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Optimal way f8.35 

What is said therein f8.35 (5) 

Sitting Between Prostrations f8.36 
An integral f8.36 
At minimum f8.36 
Optimal way (iftirash) f8.37 
What is said therein f8.37(4) 

Other styles of sitting f8.38 

Sitting Up After Second Prostration Before Rising f8.40 
The Second Rak'a f8.41 

Testification of Faith After the First Two Rak'as f8.42 
Styles of sitting: tawarruk and iftirash f8.43 
However one sits is permissible f8.43 

The hands at the Testification of Faith (Tashahhud) f8.43 
Moving the finger is offensive f8.44 
Minimal testification therein f8.45 
optimal way f8.45 

Minimal and optimal Blessings on the Prophet f8.45 

Supplication at the End of the Prayer f8.46 

What is said therein f8.46 

Closing the Prayer with Salams f8.47 

At minimum f8.47 

Optimal way f8.47 

The intention therein f8.47 

Latecomer Finishes His Prayer After Imam’s Salams f8.48 

Delaying One's Salam's Long After the Imam Finishes f8.49 

Postprayer Invocations (Dhikr) f8.50 

Recommended f8.50 

Said to oneself f8.50 

Imam turns to the right f8.51 

Nonobligatory Sunna Prayers Are Superior at Home f8.52 
Exceptions f8.52(l) 

Standing in Supplications in the Dawn Prayer (Qunut) f8.53 
What is said therein f8.53 

What Invalidates, Is Offensive, or Obligatory in Prayer f9.0 
Extraneous Speech or Sound f9.1 
Invalidates prayer f9.1 

Ordinary people's ignorance of some things f9.1(A:) 

Speaking up to warn someone f9.2 

Dhikr permissible unless comprising direct address f9.3 
What to do in prayer to apprise others f9.4 
Substance Reching the Body Cavity f9.5 
Invalidates prayer f9.5 
Extraneous Motion f9.6 

Intentional extra prayer integral invlidaes it f9.6 
Much non prayer motion invalidates prayer f9.7 
Meaning of Much f9.7 

Slight motions do not invalidate prayer f9.8 

Things Offensive in Prayer f9.9 

Holding back from going to the lavatory f9.9 

Praying in the presence of desired food or drink f9.10 

Other offensive actions f9.10(l) 

Things Obligatory in Prayer f9.12 
The Conditions of the Prayer f9.13 

Violating any condition invalidate the prayer. f9.13 
The Obligatory Integrals of the Prayer f9.14 
The Main Sunnas of the Prayer f9.15 

Omitting one calls for forgetfulness prostration f9.15 
Omitting other sunnas f9. 

Supererogatory Prayer flO.O 

Prayer Is the Best of Bodily Works flO.l 
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Sunna Rak'as Before and After prescribed Prayers fl0.2 
Optimal number fl0.2 

Confirmed sunnas (Sunna mu'akkada) fl0.2 
Times f10.2 

Witr (the Final Prayer Before Dawn) fl0.3 
Time fl0.4 

Praying night vigil (tahajjud) after witr,etc. fl0.4 
Tarawih fl0.5 

Midmorning Prayer (Duha) fl0.6 

Making Up Missed Supererogatory Prayers, Etc. fl0.9 
The Night Vigil Prayer (Tahajjud) fl0.8 
Joining a Series of Supererogatory Prayers, Etc. fl0.9 
Greeting the Mosgue flO.10 

Accomplished by two rak'as of any kind flO.10 
Nonobligatory Prayers Offensive When Group Has Begun flO.ll 
The Guidance Prayer (Istikhara) fl0.12 
Nonobligatory Prayer Superior at Home fl0.13 
Choosing Thursday Night to Pray is Offensive fl0.14 
Spurious Prayers That Some People Perform fl0.15 
Prostrations of Forgetfulness, Koran Recital, or Thanks fll.O 
The Forgetfulness Prostration fll.l 
Has two reasons fll.l 

Nonperformance of a Prayer Integral fll.2 
Adding a Surplus Prayer Action fll.3 
Missing a Main Sunna fll.4 

Reciting the Fatiha Etc. at Wrong Point in Prayer fll.5 
Adding a Surplus NonPrayer Action fll.6 
Forgetting the First Testification of Faith fll.7 
If the imam forgets it fll.8 

Doubts As to Whether One Has Made a Mistake fll.9 

Forgetfulness Prostration Is Only Twice fll.10 

Mistakes Made by One's Imam fll.ll 

Mistakes Made by Followers fll.ll 

Forgetfulness Prostration Is a Sunna fll.12 

Performed before final Salams fll.12 

The Koran Recital Prostration fll.13 

Sunna for reciter, listener, and hearer fll.13 

How it is done fll.16 

Asking for Mercy When Reciting the Koran fll.18 
The Prostration of Thanks fll.19 
Group Prayer and the Imam fl2.0 
A Communal Obligation fl2.1 

Friday Prayer is Personally Obligatory fl2.3 

Best Group Prayer is Dawn, Then Nightfall, Etc. fl2.4 

Best for women to pray at home fl2.4 

Legitimate Excuses for Not Attending Group Prayer fl2.5 

Follower's Intention fl2.6 

Imam's Intention fl2.7 

When Walking to Prayer fl2.8 

When Group Begins After One has Begun Alone fl2.9 
Breaking Off Participation in Group Prayer fl2.10 
Arriving Late to a Group Prayer fl2.11 
Finishing alone fl2.13 

Following the Imam's Actions Is Obligatory fl2.14 
Getting Ahead of the Imam fl2.15 
Lagging Behind the Imam fl2.16 
For a valid reason fl2.17 

Finishing the Fathiha in each rak'a before bowing fl2.17 
Imam Waiting for Latecomer to Join Prayer fl2.18 
Imam of Mosgue Has Best Right to Lead the Prayer fl2.19 
Repeating One's Prayer with a Group fl2.20 
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Briefness in Leading Group Prayers f!2.21 
Prompting the Imam When He Forgets Something f!2.22 
If Imam Forgets an Obligatory Element, Etc. f!2.23 
Imam Leaving the Prayer for Another to Finish fl2.24 
The Imamate fl2.25 

The person with the best right to lead prayer f!2.25 
Offensive for someone the majority dislike f!2.26 
Conditions for being an imam f!2.27 

Imam performing a Different Prayer than Follower fl2.28 

Imam of a Different School of Jurisprudence fl2.29 

Rules and Conditions of Following fl2.31 

Where followers stand, etc. fl2.31 

A woman imam leading women at prayer fl2.32 

Follower May not Stand Ahead of Imam fl2.35 

Leadership Unconditionally Valid in Mosgues fl2.36 

Multiple interconnected mosgues, etc. fl2.36 

Maximal Distances Between Imam and Followers fl2.37 

Times When the Prayer is Forbidden fl3.0 

Refers to Non obligatory prayers without a Reason fl3.1 

Times fl3.2 

Exceptions include Friday noons and at the Kaaba fl3.4 
The Prayer of a sick Person fl4.0 
Sitting when Unable to stand fl4.1 
Meaning of unable fl4.1 

Bowing and Prostrating while seated fl4.2 

Sitting when an Ailment Prevents It fl4.3 

Prayer When Medical Treatment Entails Not Standing fl4.4 

Inability to Stand, Sit, Etc. fl4.5 

Shortening or Joining Prayers for Travel or Rain fl5.0 
Shortening Prayers while Travelling fl5.1 
Meaning of travelling fl5.1 

No dispensations on recreational outings fl5.3 
Destination must be known fl5.4 
Disobedience on a journey fl5.5 

Point at which one may begin shortening prayers fl5.6 
The End of the Journey fl5.7 

Ends with intention to stay for more than four days fl5.7 
Conditions for Shortening Prayer While Travelling fl5.8 
Joining Two Prayers During a Journey fl5.9 
Which prayers may be joined fl5.9 

Conditions for joining in the time of the first fl5.10 

When journey ends after having jointed prayers fl5.11 

Conditions for joining in the time of the second fl5.12 

Joining Prayers Because of Rain fl5.14 

Conditions for validity fl5.14 

Latecomers to a joined group prayer fl5.15 

If rain stops while praying the second fl5.16 

Not permissible to join in the second's time fl5.17 

Other Reasons for Joining Prayers fl5.18 

Praying Sunna Rak'as When Joining Prayers fl5.19 

The Prayer of Peril fl6.0 

Performed When Engaged in Permissible Fighting fl6.1 
How Performed in Various Circumstances fl6.2 
Unlawful Clothing and Jewelry fl7.0 
Tight-Fitting Clothing fl7.1 
Silk f17.2 

Garments Affected with Filth fl7.5 
Gold for Men fl7.6 

Permissible for repairing teeth fl7.7 
Silver Rings permissible for Men fl7.8 
Other Uses of Gold and Silver fl7.8 
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Gold Jewellery Permissible for Women fl7.11 
The Friday Prayer (Jumu’a) fl8.0 
Who Must Attend fl8.1 

Noon Prayer Unlawful If Prayer Is Missed fl8.6 
Friday Travel Unlawful If Prayer Is Missed fl8.6 
Conditions for the Validity of Friday Prayer fl8.7 
More than One Friday Prayer in a City fl8.8 
The Sermon (Khutba) f!8.9 
Integrals f18.9 
A sample Sermon f!8.9 

Conditions for a sermon's validity f!8.10 
Sunnas f18.11 

Description of Friday Prayer fl8.12 
Latecomers to the prayer f!8.13 

Recommended Measures for Those Attending f!8.14 

Things Offensive at the Friday Prayer f!8.15 

Offensive to prefer others in acts of worship f!8.16 

Praying etc. during the sermon fl8.17 

Recommended Measures on Fridays fl8.18 

The Moment prayers are answered f!8.19 

The Prayer on the Two Eids f!9.0 

A Confirmed Sunna f!9.1 

Time and Place f!9.1 

Recommended Measures fl9.3 

Description of Eid Prayer f!9.5 

Saying Allahu Akbar on the Days of Eid f!9.8 

The Eclipse Prayer f20.0 

A confirmed Sunna f20.1 

Description of Eclipse Prayer f20.4 

At minimum f20.4 

Optimal way f20.5 

Sermon afterwards f20.6 

Time f20.7 

The Drought Prayer f21.0 
A confirmed Sunna f21.1 
When It is Performed Etc., f21.2 
Description of Drought Prayer f21.3 
Various Sunnas f21.4 

For neighbouring lands not suffereing from drought f21.4 

At the first rainfall of the year f21.5 

When thunder and lightening occur f21.6 

When there is too much rain f21.7 

*2^Chapter FI.0: Who Must Pray 

@(0: The legal basis for the prayer, prior to scholarly consensus, is Koranic verses 
such as the word of Allah Most High, 

"And perform the prayer" (Koran 2:43), 

and hadiths such as the word of the Prophet (Allah bless him and give him peace) : 

"On the night I was taken from Mecca to Jerusalem [dis: Koran 17:1], Allah imposed 
fifty obligatory prayers upon my community. So I kept petitioning Him in the matter, 
asking they be lightened, until He made them but five each day and night"; 
a hadith related by Bukhari, Muslim, and others.) 

0F1.1: The prayer is only obligatory for Muslims who have reached puberty, are sane, 
and in purity (0: meaning not during menstruation or postnatal bleeding). 

Those who lose their reason through insanity or illness do not have to make up the 
prayers they miss while in this state, and nor do converts to Islam (N: make up prayers 
form before their Islam). 

An apostate from Islam (murtadd, def:o8) who then returns must make up every prayer 
missed, (n: w!8 discusses why making up prayers missed without excuse is obligatory.) 

0F1.2: When a child with discrimination (0: meaning he can eat, drink, and clean 
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himself after using the toilet unassisted) is seven years of age, he is ordered to 
perform the prayer, and when ten, is beaten for neglecting it (N: not severely, but so 
as to discipline the child, and not more than three blows). 

0F1.3: Someone raised among Muslims who denies the obligatoriness of the prayer, zakat, 
fasting Ramadan, the pilgrimage, or the unlawfulness of wine and adultery, or denies 
something else upon which there is scholarly consensus (ijma', def:b7) and which is 
necessarily known as being of the religion (N: necessarily known meaning things that 
any Muslim would know about if asked) thereby becomes an unbeliever (kafirO and is 
executed for his unbelief (0: if he does not admit he is mistaken and acknowledge the 
Obligatoriness or unlawfulness of that which there is scholarly consensus upon. As for 
if he denies the obligatoriness of something there is not consensus upon, then he is 
not adjudged an unbeliever). 

0F1.4: A Muslim who holds the prayer to be obligatory but through lack of concern 
neglects to perform it until its proper time is over has not committed unbelief (dis: 
w!8.2) . 

Rather, he is executed, washed, prayed over, and buried in the Muslim's cemetery (0: as 
he is one of them. It is recommended, but not obligatory, that he be asked to repent 
(N: and if he does, he is not executed) ). 

0F1.5: No one has an excuse to delay the prayer beyond its time except: 

-1- someone asleep (N: when its time first came who remained so until the time ended); 
-2- someone who forgot it; 

-3- or someone who delayed it to combine two prayer during a journey (dis:f15.12). 
*2*Chapter F2.0: Prayer Times and Making Up Missed Prayers 

0F2.1: Prayer Times 

The prescribed prayers are five: 

-1- The time for the noon prayer (zuhr) begins after the sun's zenith for that day, and 
ends when an object's shadow, minus the length of its shadow at the time of the sun's 
zenith, eguals the object's height. 

-2- The time for the midafternoon prayer ('asr) begins at the end of the noon prayer's 
time, and ends at sunset, though when an object's shadow (N: minus the length of its 
shadow at the sun's zenith) is twice as long as the object's height, the preferred time 
is over and the merely permissible time remains. 

-3- The time for the sunset prayer (maghrib) begins when the sun has completely set. It 
only;y lasts long enough to perform ablution (wudu), clothe one's nakedness, make the 
call to prayer (adhan) and call to commence (igama) and to pray five moderate length 
rak'as (units) of prayer. It is a sin to delay commencing the sunset prayer beyond 
this, and if one does, one is making up a missed prayer (0: i.e., according to the 
position the author has adopted, which contradicts the more reliable opinion that one's 
prayer is not a makeup until after the red has disappeared from the sky), though if one 
begins it within the right time, one may continue until the red disappears from the 
sky. 

-4- The time for the nightfall prayer ('isha) begins when the red of sunset leaves the 
sky, and ends at true dawn (n:true dawn being when the sky around the horizon begins to 
grow light. Before this, a dim light sometimes appears overhead for some minutes 
followed by darkness, and is termed the deceptive dawn (al-kadhib) (Al-Igna' fi hall 
alfaz Abi Shuja' (y7), 1.95). But after a third of the night has passed, the preferred 
time for nightfall prayer has ended and the merely permissible remains. 

-5- And the time for the dawn prayer (subh) begins at true dawn and ends at sunrise, 
though the preferred time for it ends when it becomes light outside, after which the 
merely permissible remains, (n: Prayer times vary a little each day with the season and 
the year, and from one town to another through the effects of latitude and longitude. 
One can keep abreast of the changes by obtaining the whole year's times in a printed 
calendar from one's local Muslim association or mosgue, or by using the pocket computer 
mentioned below at wl9, which discusses how one fasts and prays at northerly latitudes 
(including much of North America and Europe during teh summer months) lacking the 
features that legally define the true prayer and fasting times, such as nightfall or 
true dawn.) 
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F2.2 it is best to pray every prayer at the first of its time, taking the necessary 
steps at its outset, such as purification, clothing one’s nakedness, giving the call to 
prayer (adhan and call to commence (igama), and then praying. 

0F2.3 If less than one rak'a of one's prayer occurs within the proper time (A: meaning 
that one does not life one's head from the second prostration of the rak'a before the 
time ends) and the remainder takes place after it, then the whole prayer is considered 
a make-up. If one rak'a or more takes place within the prayer's time and the remainder 
is after it, then the prayer is considered a current performance, though it is unlawful 
to intentionally delay the prayer until part of it occurs after the time is finished. 

0F2.5 It is permissible to relay (N: for knowledge that a prayer's time has come) on a 
knowledgeable, dependable muezzin (caller to prayer). If one lacks someone to inform 
one of the time, then one may reason on the basis of reciting a scheduled period of 
invocation or Koran recital (Ar.wird) (n:referring to those whose wirds normally take 
the whole time between two prescribed prayers such that when they finish, they know the 
time for the second prayer has come. The legal basis of wirds is discussed at w20), and 
the like (N:including modern clocks, and prayer time calendars issued by experts on the 
times in various localities. 

MAKING UP MISSED PRAYERS 

0F2.6 When enough of a prayer's time has elapsed to have performed the prayer during it 
and someone who has not yet prayed loses their reason or their menstrual period begins 
they are obligated to make up that missed prayer (0: as soon as they are able). 

0F2.7 Whenever a prescribed prayer is missed for a valid reason (def:fl.5) . it is 
recommended to make it up immediately. 

If missed without a valid reason, it is obligatory to make it up (dis: wl8) immediately 
(A: meaning during all one's time that is not occupied by necessities. In the Shafi'i 
school, it is not even permissible for such a person to perform sunna prayers(N:before 
having finished making up the missed ones). The same applies to making up missed 
obligatory fasts (N: by fasting a day in place of each day missed), and it is unlawful 
to delay doing so until the following Ramadan(dis:il.33). 

@F2.8lt is recommended that missed prayers be made up in the order they were missed. 
(n:The call to prayer (adhan) and call to commence (igama) when making up missed 
prayers are discussed at f3.5, and whether to recite prayers aloud or to oneself at 
f 8.25 . ) 

0F2.9 It is recommended to make up missed prescribed prayers before performing the 
current one, unless one fears its time will pass, in which case it is obligatory to 
pray the current one first. 

If one begins making up a missed prayer thinking that there will be time for both it 
and the current prescribed prayer, but finds that there is only enough time left for 
the latter, then one must discontinue the make-up in order to perform the current one. 

0F2.1O If one has a prayer to make up and finds the current prayer being performed by a 
group, it is recommended to perform the make-up by oneself before praying the current 
one . 

0F2.11 If one misses one or more of the five prayers but does not remember which of 
them it was, then one must pray all five, intending for each one making up the missed 
prayer. 

0F2.12 (n:If someone finds he has been consistently mistaken day after day in praying, 
for example, the dawn prayer(subh) before its time, or some similar timing error, then 
each prayer performed after the first day of the whole series of prayers thus 
mistakenly prayed is considered the make-up of the day before it, and when such a 
person discovers the error, he has only one prayer to make up, namely the one on the 
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last day prior to learning of the mistake (Mughni al-muhtajila ma’rifa ma'ani alfaz al- 
Minhaj (y73), 1.127). ) 

*2*Chapter F3.0: The Call to Prayer (Adhan) and Call to Commence (Igama) 

0F3.1 The call to prayer (adhan) and call to commence(igama) are two sunnas for the 
prescribed prayers, even when praying alone or in the second group to pray (N: in a 
mosgue, for example), such that there is public congnizance (0: of both the call to 
prayer and to commence, whether in a large or small town). 

0F3.2 To give the call to prayer (adhan) is better than being the imam for a group 
prayer (0: though to be imam is superior to giving the call to commence (igama) ). 

0F3.3 When praying alone in a mosgue where a group has already prayed, one does not 
raise one's voice in giving the call to prayer, though if no group has yet prayed, one 
raises it. The same applies to a second group to pray: they do not raise their voice. 

0F3.4 It is sunna for a group of women who are praying together to give the call to 
commence without giving the call to prayer. 

0F3.5 When making up one or more missed prescribed prayers, one gives the call to 
prayer only for the first (N: in the series), but gives the call to commence for each 
one . 

0F3.6 The words of the call to prayer and call to commence are well known. 

(n: The words of the call to prayer mean: "Allah is greatest, Allah is greatest. Allah 

is greatest, Allah is greatest. I testify there is no god but Allah. I testify there is 

no god but Allah. I testify that Muhammad is the Messenger of Allah. I testify that 

Muhammad is the Messenger of Allah. Come to the prayer. Come to the prayer. Come to 
success. Come to success, [n: At this point, before the dawn prayer only, one adds: 
"Prayer is better than sleep. Prayer is better that sleep. "] Allah is greatest. Allah 
is greatest. There is no god but Allah." 

The words of the call to commence mean: "Allah is greatest, Allah is greatest. I 
testify there is no god but Allah. I testify that Muhammad is the Messenger of Allah. 
Come to the prayer. Come to success. The prayer is commencing. The prayer is 
commencing. Allah is greatest, Allah is greatest. There is no god but Allah.") 

0F3.7 Each word (N: of both of them) must be recited in the order mentioned above. 

If one remains silent for long or speaks at length between the words of the call to 
prayer (0: or call to commence), it is not valid and must be begun again, though a 
short remark or silence while calling it does not invalidate it. 

When giving the call to prayer or call to commence by oneself, the minimal auditbility 

permissible is that one can hear oneself. The minimum when calling them for a group is 

that all their contents can be heard at least one other person. 

0F3.8 It is not valid to give the call to prayer before a prayer's time has come, 
except for the dawn prayer, when it is permissible to give the call to prayer from the 
middle of the night onwards (N: as is done in Mecca and Medina). 

0F3.9 When giving the call to prayer and call to commence, it is recommended to have 
ablution (wudu), stand, face the direction of prayer, and to turn the head(not the 

chest or feet) to the right when saying, "Come to the prayer," and to the left when 

saying, "Come to success." 

It is offensive to give the call to prayer while in a state of minor ritual impurity 
(hadath), more offensive to do so in a state of major ritual impurity(janaba), and even 
worse to give the call to commence(igama) while in either of these two states. 

It is recommended: 

-1- to give the call to prayer from a high place near the mosgue; 

-2- to put one's fingertips in one's ears while calling it; 

-3- to take one's time in giving the call to prayer (A: pausing for an interval after 
each sentence egual to the sentence's length) (0: except for repetitions of "Allah is 
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Greatest," which are said in pairs); 

-4- and to give the call to commence rapidly, without pause. 

0F3.1O It is obligatory for the muezzin (0: or person giving the call to commence) : 

(a) to be Muslim; 

(b) to have reached the age of discrimination (def:fl.2); 

(c) to be sane; 

(d) and if calling for a men's group prayer, to be male. 

It is recommended that he be upright (def:o24.4) and have a strong, pleasant voice. 

It is offensive for a blind person to give the call to prayer unless a sighted person 
is with him (0: to tell him when the time has come). 

0F3.11 When one hears the call to prayer (N: or call to commence), it is recommended to 
repeat each phrase after the muezzin, even if in a state of major ritual impurity 
(janaba), during menstruation, or when reciting impurity (janaba), during menstruation, 
or when reciting the Koran (N: and a fortiori when reading or reciting something else). 
One does not repeat the phrases "Come to the prayer" or "Come to success," but rather 
says after them, "There is no power or strength except through Allah." And at the call 
to prayer at dawn, one does not repeat "Prayer is better than sleep,"but instead says, 
"You have spoken the truth, and piously." 

When the person giving the call to commence says, "The prayer is commencing," one 
replies,"May Allah establish it and make it endure as long as the heavens and earth, 
and make me one of the righteous of its folk." 

If one hears it while making love, going to the lavatory, or performing the prayer, one 
says the words when finished. 

0F3.12 It is recommended for the muezzin, after he finishes, and those hearing him to 
bless the Prophet (Allah bless him and give him peace). (A: It is unobjectionable in 

the Shafi'i school for the muezzin to do so as loudly as the call to prayer.) Then one 
adds, "0 Allah, Lord of this comprehensive invitation and enduring prayer, grant our 
liegelord Muhammad a place near to You, an excellence and exalted degree, and bestow on 
him the praiseworthy station that You have promised him." 

*2*Chapter F4.0: Purity of Body, Clothes, and Place of Prayer 

0F4.1 It is a necessary condition (shart) for the validity of prayer that one have 
purity (N: absence of filth (najasa, def:el4.1) ) in: 

(a) body: 

(b) clothing, whether or not it moves with the person (N:who is praying); 

(c) anything that touches the body or clothing (0: though if one's chest overhangs 
something impure while prostrating without touching it, this does not hurt); 

(d) and the place on which one is standing during the prayer. 

0F4.2 One's prayer is invalid if one is holding the end of a rope connected with 
something impure. 

One's prayer is valid if performed on the pure portion of a rug which is affected with 
some filth (N: on another part) or on a bed whose legs rest on something impure, even 
if the rug or bed moves when one's own portion moves. (N: The rule illustrated by these 
examples is that it is not permissible for the person praying to support or carry 
something affected by filth, but is persmissible for him to be supported by it, 
provided he is not in direct contract with the filth.) 

0F4.3 Impure substances (najasa) other than blood (dis:below) that are indiscernible by 
(A:average) vision are excusable, though if visually discernible, they are inexcusable. 
(A: That which is seen by a normal look is not excusable, while that which can only be 
seen by minute scrutiny is excusable.) 

0F4.4 As for blood or pus, if it is from another, (0: human or otherwise,) then only a 
little (def:below) is excusable, though if from the person praying, it is excusable 
whether much or little regardless if from a sgueezed pimple, a boil, a sore, being 
bled, cupped, or something else. 


57 



0F4.5 (N: In rulings of Sacred Law, the application of key descriptive terms like 
little, much, near, far, briefly, at length, and so forth, is governed by the concept 
of common acknowledgement ('urf). To know whether something is little or much, which 
could be stipulations in a particular ruling, we stop to reflect whether it is commonly 
acknowledged as such, namely, whether most people would describe it as such when 
speaking about it. 

Common acknowledgement also takes into consideration what is normal or expected under 
the circumstances. For example, a few drops of animal blood on the clothes of a butcher 
would be little, while the same amount on the clothes of student would be much.) 


0F4.7 If one prays with (N: an inexcusable amount of) something impure (N: on one's 
person, place, or clothes) that one did not know of or forgot, and notices it after 
finishing, one must repeat the prayer. It invalidates the prayer if noticed during it. 

0F4.8 If one gets some mud on oneself from the street and but is not certain it 
contains, filth, then it is is considered pure (N: the rule being that the initial 
presumption for all things is that they are pure, as long as their impurity has not 
been decisively established). 

0F4.9 Someone unable to remove filth from his person or who is being held in an impure 
place must pray and later make up the prayer when capable of purity. (N: When being 
held in an impure place,) one bows the head as close to the ground as possible without 
actually contacting the filth, which is unlawful to place the forehead upon. 

0F4 .10 

If one loses track of a spot of filth on a garment, then, all of it must be washed 
without trying to decide where the spot might be, though if someone reliable knows 
where it is and informs one, one may accept this. 

0F4.11 If a spot of filth is on one of two garments (N: one of which the person wants 
to pray in) and the person is not sure which then he may reason and choose the one he 
believes is pure (N: to pray in), regardless of whether another pure one is available 
or whether he can wash one to use.(N: But it is not obligatory to try to decide which 
is pure. Rather, he may wash one, or both, and pray in them, or pray in some other 
garment.) 

If one washes the garment believed to have filth on it, then one may pray wearing both 
garments, or pray in each garment alone, though if one makes no attempt to decide which 
garment is impure, but rather performs a prayer in each one separately, then neither 
prayer is valid. 

0F4.12 If one loses track of its location on a small plot of ground in open country, 
one may pray wherever one wishes. 

But if one loses track of the location of filth on the ground or in a room (bayt, lit. 
"house," meaning a one-room dwelling), then all the ground or floor must be washed 
(def:el4.12) before one may pray on any of it. 


0F4 .14 
-1- in 
-2- in 
-3- at 
-4- at 
-5- in 
-6- in 
-7- in 
-8- on 
-9- or 


It is offensive to pray: 

a bathhouse or its outer room where clothes are removed; 
the middle of a path; 
a rubbish dump; 
a slaughterhouse; 
a church; 

places where taxes (dis: p32) are gathered or taken; 
places likely to be contaminated by wine; 
top of the Kaaba; 
towards a tomb(dis:w21). 


0F4.15 Prayer is unlawful in a garment or on land wrongfully taken, being legally valid 
(dis:c5.2), but without reward. 
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*2*Chapter F5.0: Clothing One's Nakedness 


0F5.1 Clothing one's nakedness (0: from the eyes of men as well as jinn (def:w22) and 
angels, for these too see people in this world) is obligatory, by scholarly consensus 
(ijma,b7), even when alone, except when there is need to undress. (0: Zarkashi states 
(A: and it is the authoritative position for the school) that the nakedness it is 
obligatory to clothe when alone consists solely of the front and rear private parts 
for, men, and of that which is between the navel and the knees for women.) 

0F5.2 Clothing one's nakedness is a necessary condition for the validity of the prayer 
(0: when one is able). 

Seeing a hole in one's clothes after a prayer is like seeing a spot of filth (n; 
meaning the prayer must be repeated, as at f4.7, unless one covers the hole 
immediately, as below at f5.5). 

0F5.3 The nakedness of a man (0: man meaning the counterpart of the female, including 
young boys, even if not yet of the age of discrimination) consists of the area between 
the navel and knees. The nakedness of a woman (0: even if a young girl) consists of the 
whole body except the face and hands. (N: The nakedness of woman is that which 
invalidates the prayer if exposed (dis:w23). As for looking at women, it is not 
permissible to look at any part of a woman who is neither a member of one's 
unmarriageable kin (mahram, def:m6.1) nor one's wife, as is discussed below in the book 
of marriage (m2). ) 

0F5.4 It is a necessary condition that one's clothing: 

(a) prevent the color of the skin form being perceptible (n:Nawawi notes, "A thin 

garment beneath which the blackness or whiteness of the skin may be seen is not 
sufficient, nor a garment of thick, gauze like fabric through which part of the 
nakedness appears"(al-Majmu'(y!08), 3.170) ); 

(b) enclose the body as a garment, for a prayer, performed without clothes in a small 
tent would not be valid; 

(c) and conceal the nakedness from view on all sides and above, though it need not do 
so from below. 

0F5.5 One's prayer is valid when there is a tear through which one,s nakedness shows 
that one covers with one's hand (A: immediately, i.e. one must do so before enough time 
passes to say "Subhan Allah") (0: that is, one must cover it with one's hand when not 
prostrating, at which point not covering it is excusable) 

0F5.6 It is recommended for a woman to wear a covering over her head (khimar), a full 
length shift, and a heavy slip under it that doesn't cling to the body. (0: She should 
not wrap it so tightly about herself that it hinders standing, sitting, and other 
postures connected with the actions of prayer. She is recommended to pray in three 
garments even though the headcover and shift lone are sufficient as a covering .) 

0F5.7 It is recommended for a man to pray in his best clothes, and to wear an ankle- 
length shirt and a turban (0: and a shawl over head and shoulders, a mantle, and a 
wraparound or loose drawers (N: under the ankle-length shirt) ). If the does not wear 
all of these, it is desirable to wear two, namely the ankle-length shirt with either 
the mantle, the wraparound, or the loose drawers. 

0F5.8 If only wearing enough to clothe one's nakedness, one's prayer is valid, though 
it is recommended to place something on one's shoulders even if only a piece of rope. 

If one does not have clothes but is able to conceal part of one's nakedness, one must 
cover the front and rear private parts. If only one of these two can be covered, it 
must be the front. If one has no clothes at all, then one performs the prayer without 
clothes and need not make it up later. 

*2*Chapter F6.0: Facing the Direction of Prayer (Qibla) 

0F6.1 Facing the direction of prayer (QIBLA) is a necessary condition for the prayer's 
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validity, with the sole exceptions of praying in extreme peril (dis:f!6.5) and 
nonobligatory prayers performed while travelling. 

0F6.2 (N: The rulings below deal with nonobligatory prayers, not the five prescribed 

ones, which must be performed while facing the proper direction for prayer(gibla) 
whether one is riding in a vehicle or not (dis:w24). ) 

A traveller may perform nonobligatory prayers riding or walking, even on short trips. 
When riding and able to face the direction of prayer, prostrate, and bow, as when on a 
ship, one is obligated to. If not able, the one is only reguired to face the direction 
of prayer, during the first Allahu Akbar of the prayer, provided this is not difficult, 
as when one's mount is stationary or when one can turn oneself or one's mount the 
proper direction. If it is difficult, as one's mount is not properly saddle broken, or 
if the reins are not in one's hands, as when riding in a pack train with each animal 
tied to the one ahead of it, then it is not obligatory to face the direction of prayer 
at any point of the prayer's performance, and one merely nods in the direction of 
travel instead of bowing and prostrating. One's nod for prostration must be deeper than 
the nod for bowing. One does not have to bow to the limit of one's capacity, nor bow 
the forehead until it touches the mount's back, though this is permissible if oneself, 
though this is permissible if one trouble oneself to do so. 

When praying while walking, one must stop to bow and prostrate on the ground (0: if 
easy, though if walking in mud, water, or snow, one may simply nod), and may walk 
during the rest of the prayer, though it is obligatory to face the direction of prayer 
during the first Allah Akbar and at each bowing and prostration. 

Such prayers (0: whether riding or walking) are only valid on condition. 

(a) that one's journey continue for the prayer's duration; 

(b) and that one not turn from the direction of travel towards anything but the 
direction of prayer. 

If one reaches home while thus praying, or the destination, or a town where one intends 
to stay, then one must face the direction of prayer, and bow and prostrate on the 
ground or on one's mount if stopped. 

0F6.3 When at the Kaaba, one must pray directly towards the Kaaba itself. One's prayer 

is invalid if one merely faces the semicircular wall (N:Hijr Isma'il) that is to one 

side of it, or directs any part of the body outside the outline of the Kaaba, unless 
one is standing at the end of a long row of people praying at the periphery of al 
Masjid al-Haram(n:the mosgue of the Kaaba), a row which, if the people in it were to 
advance, some of them would be facing outside the Kaaba's outline. To pray in such a 
row is valid for everyone in it. 

0F6.5 For knowledge of the proper direction it is obligatory to rely to rely on the 
prayer niche (mihrab) of mosgue in a city or village through which many people pass. 

At every place the Prophet (Allah bless him and give him peace) faced to pray and 
established where he stood, it is obligatory to pray facing as he did, without 

reconsidering the direction of prayer or turning right or left, though in other places 

one may use personal reasoning as to whether to turn right or left. 

0F6.6 If one does not find an informant to tell one of the proper direction of prayer 
by having seen the Kaaba in that direction, then one employs personal reasoning, using 
other evidence. 

(n: To establish the direction of prayer in cities far from Mecca one may use a world 
globe and a piece of string, since in North America, Australia, and other regions, 
using a flat world map will yield the woring direction because of the curvature of the 
earth, and the error factor is often considerable. One puts the end of the string on 
the position of Mecca on the globe, the other end on one's own city, and pulls the 
string taut, observing the bearing of the string and drawing a line in the same 
direction on a local map, which can be oriented with a compass and used to indicate the 
proper direction to pray.) 

If one does not know how to use other evidence, (0: and it is a communal obligation 
(def:c3.2) for someone to know,) or one is blind, then one follows another (0:reliable 
sighted person acguainted with the evidence) 


60 



0F6.7 If, after praying one becomes certain one was mistaken, then the prayer must be 
repeated, (n:In the Hanafi, Maliki, and Hanbali schools, the criterion for facing the 
direction of prayer is merely that some portion of the person's face be directed 
towards the Kaaba (al-Fiqh 'ala al-madhahib al-arba'a (y66), 1.195) . (A: This takes in 

180 degrees, from far left to far right, such that when the Kaaba's anywhere between, 
one is considered to be facing the direction of prayer .) 

*2^Chapter F7.0: Placing a Barrier in Front of One's Prayer Place 

0F7.1 It is recommended to put a barrier at least 32 cm, high in front of oneself when 
performing the prayer, or to spread out a mat, or if one cannot, to draw a line (N:on 
the ground, straight out, perpendicular to one's chest) about a meter and a half (0: or 
less) in front of one. It is then unlawful for a anyone to pass (0: between the person 
praying and such a barrier, even when there is no other way to pass (dis:p75.27) ). 

If someone tries to pass between oneself and the barrier, it is recommended to gently 
him back. If he persists, one may push him back as hard as necessary, as one would an 
attacker (def: 07.3). Where he to die as a result, one would not be subject to 
retaliation (03) or have to pay an indemnity(04) to his kin. 

0F7.2 If there is no barrier, or if the person praying is farther than a meter and a 
half from it, then passing in front of him is merely offensive, and the person praying 
is not entitled to push him. 

0F7.3 (A: Passing in front of a person without a barrier, in a mosque for example, is 
limited to the length of his prostration, and it is not Unlawful or offensive to pass 
in front of him when farther than that.) 

0F7.4 When one notices a gap in row of people performing a group prayer, one is 
entitled to pass in front of others to fill it. 

*2^Chapter F8.0: Description of the Prayer 

0F8.1 (n: Special vocabulary: 

Allahu Akbar: Allah is greatest. 

Ameen: a one-word supplication meaning "Answer our prayer." 
as-Salamu 'alaykum: Peace be upon you. 

Fatiha: the opening sura of the Koran. 

Follower: someone praying in group behind an imam. 

Integral(ruku) : one of the legally essential elements found within an action that 
compose it. 

Imam: someone leading a group prayer. 

Rak'a: one complete cycle of the words and actions of the prayer. 

Sura: a chapter of the Koran. 

Ta'awwudh : to say in Arabic, "I take refuge in Allah from the accursed Devil.") 
MEASURES RECOMMENDED BEFORE PRAYER 
0F8.2 It is recommended: 

-1- to stand for the prayer after the end of the call to commence (iqama); 

-2- to be in the first row; 

-3- to make the rows straight, especially if one is the imam (0: when one should order 
the group to do so) ; 

-4- and to fill up the first row first, then the second, and so on (0: meaning there 
should not be a second row when the first one is not full (A: as to pray in such a 
second row is the same as not praying with a group, and is rewarded as if one had 
prayed alone), nor gaps within one row, nor a distance in excess of a meter and a half 
between rows). 

It is superior to stand on the imam's right (A: though the sunna is for the imam to be 
in the middle) (N: and if one arrives at a group prayer in which the row extends to the 
right, one's rewards is greater for standing on the left, since one is performing the 
sunna) . 
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THE INTENTION 


0F8.3 Then one makes the intention with one's heart. 

If it for an obligatory prayer, one must intend performing the prayer, and that it is 
obligatory, and know which one it is, such as the noon, midafternoon, or Friday prayer. 
The intention must coincide with one's first Allahu Akbar, obligatory existing in the 
mind and recommended to be uttered with the tongue (N: before the first Allahu Akbar) 
as well. One intends it from the first of the phrase " Allahu akbar" to the last of it. 
It is not obligatory to specify the number of rak'as or that it is for Allah Most High, 
or whether it is a current performance or a makeup prayer, though specifying these is 
recommended. 

(A: some scholars hold that the mere determination to perform a particular prayer 
existing in the mind before hand is sufficient. Such an intention could be expressed, 
for example, by walking to the mosgue after hearing the call to the noon prayer (dis: 
w25) . ) 

If the intention is for a nonobligatory prayer that has a particular time, one must 
intend which one it is, such as for 'Eid, the eclipse prayer, assuming the state of 
pilgrim sanctity (ihram), the sunna prayers before and after the noon prayer, and so 
forth. 

If it is for a nonobligatory prayer that is wholly supererogatory, unconnected with a 
particular time, one may simply intend to perform prayer. 

0F8.5 It immediately invalidates one's prayer: 

-1- to cease to intend praying; 

-2- to decide that one will cease to; 

-3- not to know whether one has ceased to or not (0: meaning one hestiates in one's 
heart, saying, "Shall I stop intending or continue?" The mere thought of how it would 
be if one were to hesitate during the prayer is of no conseguence, but rather the 
occurrence of doubt that negates one's resolve and certainty); 

-4- to intend during the first rak'a to stop when one reaches the second; 

-5- or to decide to interrupt one's prayer if such and such a thing happens, regardless 
whether the event will definitely occur during the prayer or whether it merely may 
happen, such as, " I'll stop if Zayd comes in ." 

0F8.6 If one knowingly begins the noon prayer (N: for example) before its time has 
come, one's prayer is not legally considered to have begun. If one does so unknowingly, 
it is validly begun, but counts as a nonobligatory prayer. 

THE OPENING ALLAHU AKBAR 

0F8.7 The Allahu Akbar (n: an integral) that begins the prayer can only be in Arabic 
and must be pronounced "Allah akbar" or "Allahu akbar." 

One's prayer is not legally considered to have begun if one omits any of its letters, 
pauses between the two words, adds the letter waw between them, or says "Allahu akbar" 
with a long a between the final b and r. 

If unable to pronounce it because of being a mute or similar, one must move the tongue 
and lips according to one's capacity. 

0F8.9 The minimal valid auditability for saying "Allah akbar," reciting the Koran, and 
all invocations (dhikr), is that one can hear them oneself, given normal hearing ands 
lack of extraneous noise.The imam speaks aloud (def: below) every time he says "Allahu 
akbar" in the prayer. 

@F8.10(A: Throughout the rulings, aloud (jahran) means that someone beside or behind 
the speaker could distinguish his words, while to oneself (sirran) means that the 
speaker can distinguish his own words, but such a person could not.) 

0F8.11 It is obligatory that one be standing when one opens an obligatory prayer with 
"Allahu akbar." If a single letter of it occurs while not standing, the prayer is not 
considered to have validly begun as an obligatory prayer, but is considered to have 
begun as a supererogatory prayer, provided one is ingnorant that it is unlawful, though 
not if one knows. (N: The latecomer to a group prayer should take careful note of this, 
and not bow or make other prayer movements until he has completed the opening Allah 
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Akbar while standing.) 

@F8.12lt is recommended to lift the hands to shoulder level when one say's Allahu 
akbar"(0:meaning that one's fingertips are even with the tops of the ears, thumbs with 
the earrlobes, ands palms with one's shoulders), fingers slightly outspread. If one 
intentionally or absentmindedly does not lift one intentionally or absentmindedly does 
not lift the hands at the first of saying " Allahu Akbar," one may do so during it, 
though not afterwards. The palms face the direction of prayer(gibla) and the hands are 
uncovered. 

After the opening Allahu Akbar, one places the hands between the chest and navel, 
grasping the left wrist with the right hand, and fixing one's gaze on the place where 
one's forehead will prostrate. (0: One does this when not reciting the Testification of 
Faith (Tashahhud, def;f8.45), where one only looks at the place of prostration until 
one says "except Allah," and then looks at the index finger.) (A: It is offensive to 
close one's eyes while praying unless it is more conducive to awe and humility towards 
Allah. ) 

THE OPENING SUPPLICATION (ISTIFTAH) 

0F8.13 Then one recites (N: to oneself) the Opening Supplication (Istiftah), which 
means: "I turn may face to Him who created the heavens ands earth, a pure montheist, in 
submission, and an not of those who associate others with Him. My prayer, worship, 
life, and death are for Allah, Lord of the Worlds, who has no partner. Thus I have been 
commanded, and I am of those who submit." 

This is recommended for anyone performing an obligatory or supererogatory prayer, even 
if seated; no matter whether a child, woman, or traveller (0: alone or in a group, imam 
or follower), though not for a funeral prayer. 

0F8.14 If one intentionally or absentmindedly omits the Opening Supplication 
(Istifath) and begins saying "I take refuge, etc." (Ta'awwudh), one may not return to 
the Opening Supplication. 

0F8.14 When (N: joining a group that has already begun, and) the imam says "Ameen" 
just after one's opening Allahu Akbar, one says "Ameen" with him and then recites the 
Opening Supplication (Istiftah). 

If one says the opening Allahu Akbar and the imam finishes the prayer with Salams 
before one has sat down with the group, then one recites the Opening Supplication 
(Istiftah). But if one has already sat down when the imam finishes with Salams and one 
rises (N: to finish one's prayer), then one does not recite it (0: the Opening 
Supplication). 

If one joins the group while the imam is standing, and one knows it is possible (0: to 
recite the Opening Supplication) together with saying I take refuge," and so on 
(Ta'awwudh) and the Fatiha (N: all before the imam will finish his recital and bow), 
then one may recite the Opening Supplication, though if one has doubts (N: that there 
is enough time), one omits both the Opening Supplication and Ta'awwudh, and begins 
reciting the Fatiha. If the imam bows, before one finishes (0: the Fatiha), one bows 
with him, provided one has omitted the Opening Supplication and Ta'awwudh, though if 
one did not omit them, then one must recite as much (A: as many letters) of the Fatiha 
as one recited of them, since if one bows before having recited that much, it 
invalidates one's prayer. 

If one recites what we have just said is enough of the Fatiha to permit one to bow with 
the imam (n: when one is a latecomer, for otherwise it is obligatory to recite it all, 
as at fl2.17(0:) ), but one holds back from bowing with him without excuse, then if the 

imam straightens up from bowing before one has oneself bowed, one has missed that 
rak'as (N: and must rise after the group has finished to perform it). 

SAYING "I TAKE REFUGE, ETC. " (TA'AWWUDH) 

0F8.16 After the Opening Supplication, it is recommended to recite the Ta'awwudh, 
saying, "I take refuge in Allah form the accursed Devil." 

It is said in every rak'a and especially recommended in the first, whether one is imam, 
follower, or praying by oneself, and whether the prayer is obligatory, supererogatory. 
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or even a funeral prayer. It is said to oneself in both the prayers recited to oneself 
and those recited aloud. 

THE FATIHA 

0F8.17 Then one recites the Fatiha (def:wl.l6) in every rak'a(n: an integral), whether 
one is imam, follower, or praying alone. 

The Basmala (n: the words "In the name of Allah, Most Merciful and Compassionate") is 
one of its verses, (n: In the other three schools, it is recited to oneself even when 
the rest is recited aloud (Sharah al-sunna (y22), 3.54). ) 

It is obligatory to recite the Fatiha’s verses in order and without interruption. It is 
considered to be interrupted and must be begun again if one deliberately pauses, at 
length during it, or pauses briefly but thereby intends to cease reciting, or mizes 
with it some words of invocation (dhikr) or Koran that are not in the interests of the 
prayer. 

One's recital of the Fatiha is not considered to be interrupted if one speaks words 
during it that are in the interests of the prayer, such as saying "Ameen" in response 
to the imam's Ameen, or reminding him of the right words when he errors, or prostrating 
with him as a sunna for his Koran recital (def: F11.14) . 

Nor is it interrupted if one forgetfully falls silent during it or absentmindedly adds 
some words of invocation (dhikr). 

0F8.18 

If one omits one of the Fatiha's letters (Ar. harf, a consonant or long vowel (A: 
mistakes in a short vowel (haraka) do not harm as long as they do not alter the 
meaning) ), fails to double a letter that should be doubles, or substitutes a wrong 
letter for the right one, it invalidates (0: one's recital of that particular word, and 
one must recite the word again (dis: s3.3). But it does not invalidate one's prayer 
unless it changes the meaning and was done deliberately). 

SAYING "AMEEN" 

0F8.19 

After reciting (n: the last words of the Fatiha) " nor of the lost, " one says "Ameen" 
to oneself in prayers spoken to oneself and aloud in those recited aloud. 

When following an imam, one says "Ameen" when he does, and then a second time (N: to 
oneself) when finished with one's own recital of the Fatiha. 

RECITING A SURA 

0F8.2O 

If one is the imam or praying by oneself, it is recommended in the first and second 
rak'as only to recite one complete sura (0: even if short) the Fatiha. 

It is recommended to recite: 

-1- the suras from al-Hujurat (Koran 49) to al-Naba'(Koran 78) for the dawn (subh) and 
noon (zuhr) prayers; 

-2- the suras from al-Naba'(Koran 78) to al-Duha (Koran 93) for the midafternoon ('as) 
and nightfall ('isha) prayers; 

(provided that there are a restricted number of followers (0: meaning no others are 
praying behind the imam) who do not mind the length of these ((1) and (2) above) 
recitations, though if otherwise, the imam should be brief) 

-3- the suras from al-Duha (Koran 93) to the end (Koran 114) for the sunset prayer 
(maghrib); 

-4- al-Sajda (Koran 32) for the dawn prayer on Friday (n: in the first rak'a' when the 
group may prostrate during the recital, as at fll.14), and al-Insan (Koran 76) (n:in 
the second rak'a); 

-5- and al-Kafirun (Koran 109) (n: in the first rak'a) and al-Ikhlas (Koran 112) (n: in 

the second) for the sunna prayers that accompany the sunset and dawn prayers 
(def:fl0.2), for the two rak'as after circumambulating the Kaaba (j 5), and for the 
guidance prayer (istikhara, fl0.12) . 

@F8.21It is recommended to r recite the Koran in a distinct, pleasant way (tartil) (0: 
i.e. to recite it as revealed by Allah, observing the proper rules of Koranic 
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recitation) and to reflect upon its lessons and meanings (dis:w26). 

@F8.22lt is offensive for a follower to recite a sura when praying behind an imam whose 
recital is audible to him, though it is recommended for the follower to recite the sura 
during prayers that are not recited aloud, or those recited aloud if he cannot hearing, 
or can hear it, but uncomprehendingly. 

0F8.23 One recites a longer sura in the first rak'as than in the second. 

@F8.24If a latecomer to a group prayer misses the first two rak’as with the group and 
then performs them alone after the imam has finished the group prayer with Salams, he 
is recommended to recite the suras to himself during them. 

0F8.25 The imam (or person praying by himself) recites the Fatiha and suras aloud for 
the dawn prayer (subh), Friday prayer (jumu'a), prayer on the two 'Eids (def: fl9) , 
drought prayer (f21), lunar eclipse prayer (f20), the group prayer that is sunna on the 
nights of Ramadan (tarawih, fl0.5), and for the first two rak'as of the sunset 
(maghrib) and nightfall (’isha) prayers. 

In other prayers, the Fatiha and suras are recited to oneself. 

When making up at night (lays, from sunset to true dawn) a prayer that one missed 
during the day or night, one recites aloud. When making up in the daytime (nahar, from 
dawn to sunset) a prayer that one missed during the day or night, one recites to 
oneself. At dawn, however (N: from true dawn to sunrise), all makeup prayers are 
recited aloud. (N: The upshot is that one recites aloud in all prayers that are made up 
at times when one normally recites aloud, and recites to oneself at the times one 
normally recites to oneself.) 

STANDING 

0F8.27 Standing is an integral in all obligatory prayers (0: for anyone who can stand, 
whether by himself or assisted by another, though it is not an integral in 
nonobligatory prayers). 

Standing reguires that the spine be upright. One is not standing if one inclines 
forward so that the backbone is no longer straight, or bends so that one is closer to 
bowing (def: f8.29) than to standing. If a person’s back is bowed with age or the like 
so that this normal posture resembles someone bowing, then he stands as he is, but must 
bend a little further for bowing if able to. 

It is offensive in prayer to stand on one foot, for both feet to be held together (A: 
though this is sunna for women), or for one foot to be ahead of the other. 

To stand at length (A: reciting the Koran in prayer) is better than to prostrate or bow 
at length (A: therein) . 

@F8.28lt is permissible to pray nonobligatory prayer seated (0: any way one wishes, 
though the iftirash (def: f8.37) style of sitting is best or lying down, even when able 
to stand (A: but the merit is less than to do so standing). 

BOWING 

0F8.29 Then one bows from the waist (n: an integral) . 

The minimum is to bow as far as an average size person needs to when he wants to put 
his hands on his knees. It is obligatory that one repose therein, minimally meaning to 
remain motionless for a moment after having moved. It is also obligatory that one 
intend nothing by the motion but bowing. 

0F8.3O The optimal way is to raise one's hands and say "Allahu akbar" so that one 
begins raising the hands as one starts saying it, and when the hands are at shoulder 
level, one bows. 

Whenever one says "Allahu akbar" during a movement from one prayer posture to another, 
it is recommended to prolong the words until one reaches the next posture (A: so that 
one's prayer is not devoid of invocation (dhikr) at any point). 

Then one puts the hands on the knees, fingers apart, with back and neck extended, legs 
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straight, and elbows out, though women keep them close. 

One then says, "My Lord Most Great is exalted above all limitation," three times, the 
least that is optimal. If praying alone, or the imam of a limited number of followers 
who do not mind the extra length, one may increase the number of times one says this to 
five, seven, nine, or eleven. 

When finished, (0:however many times one has said it,) it is recommended to say, "0 
Allah, to You I bow, in You I believe, to You I submit. My hearing, sight, mind, bones 
nerves, and all that my feet bear up are humbled before You." 

STRAIGHTENING UP 

@F8.31Then one lifts one’s head, the minimum of which is to return to standing as one 
was before bowing, and, then remain motionless for a moment, (n: Each is an integral.) 
It is obligatory to intend nothing by one's movement except straightening up. 

@F8.32The optimal way is to raise the hands (A: lifting them from the knees as one 
starts straightening up, raising them to shoulder level) and the head together, 
saying,"Allah hears whoever praises Him," 

This is said whether one is imam, follower, or praying alone. When one is standing 
upright, one says. 

"Our Lord, all praise is Yours, heavenful, earthful, and whatever-else-You-will-full." 
(0: If following an imam or praying alone, one says this to oneself. If imam, one 
says"Allah hears whoever praises Him" aloud, but the rest to oneself.) 

Those we have previously mentioned who wish to add to the words of bowing may add here 
"0 You who deserve praise and glory, the truest thing a slave can say (and all of us 
are Your slaves) is, 'None can withhold what You bestow, non can bestow what You 
withhold, and the fortune of the fortunate avails nothing against You." 

PROSTRATION 

@F8.33Then one prostrates (n: an integral). The conditions for its validity are: 

(a) that an uncovered portion of the forehead touch a part of the place prayer (N: it 
is not obligatory that any of the other limbs of prostration be uncovered); 

(b) that one remain motionless for a moment while prostating 

(c) that the place of prostration bear the weight of the head; 

(d) the one's higher than one's head; 

(e) that one not prostrate on something joined to one's person that moves with one's 
motions, such as a sleeve or turban; 

(f) that nothing but prostration be intended by one's motion; 

(g) and that part of each knee, the bottom of the toes of each foot, and the fingers of 
each hand be placed on the ground. 

(0: In our school, it is not Obligatory that the nose touch the ground in prostration, 
though it is desirable) 

0F8.34 If one cannot fully prostrate so that one's forehead touches the ground (N: a 
pregnant woman, for example), then it is not necessary to stack up pillows on the place 
of prostration to touch the forehead on them. One merely bows as low as one can. 

If one has put a bandage on the foreheads because of an injury that affects all of it, 
and there is hardship in removing it (0: severe enough to permit dry ablution 
(tayammum) (def: el2.9) ), then one may prostrate upon it and need not make up the 

prayer. 

0F8.35 The optimal way to prostrate is to say "Allahu akbar" and: 

-1- to put the knees down first, then the hands, and then the forehead andnose (0: the 
order is called for, and any other order is offensive); 

-2- to prostrate with the hands directly under one's shoulders, fingers together, 
extended towards the direction of prayer (gibla), hands uncovered; 

-3- for men to keep 1 span (n: about 23 cm) between the two knees and two feet (0: 
though a woman's are kept together); 

-4- for men to keep the stomach apart from the thighs, though women keep them together; 
-5- and to say three times, " My Lord Most High is exalted above all limitation." 
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Those we have previously mentioned who wish to add to the words of bowing may increase 
the number of times this is said as previously described (0: namely, in odd numbers up 
to eleven) and add: 

"0 Allah, I prostrate myself to You, believe in You, and surrender to You. My face 
prostrates to Him, and surrender to you. My face prostrates to Him who created it and 
gave it form, who opened its hearing and vision by His Power and strength. Allah is 
exalted in perfection, the Best of Creators." 

It is commendable to supplicate Allah while prostrating. 

SITTING BETWEEN PROSTRATIONS 

0F8.36 Then one raises the head (N: and sits back before prostrating a second time. 
Sitting at this point is an integral). It is obligatory to sit motionlessly for at 
least a moment and to intend nothing but sitting by one's movement. 

0F8.37 The optimal way is: 

-1- to say "Allahu akbar" (N:as one raises the head); 

-2- to sit in ifirash, which is to place the left foot on its side and sit upon it 
while keeping the right foot resting on the bottom of its toes, heel up; 

-3- to place one's two hands on the thighs near the knees, fingers extended and held 
together; 

-4- and to say, "0 Allah forgive me, have mercy on me, pardon me, set me right, guide 
me, and sustain me." 

@F8.38There are two other ways of sitting back (iq'a') (0: between the two 

prostrations, or at the first and second Testifications of Faith (Tashahhud, def:f8:45) 

) . 

One way is to sit back on the heels with the bottom of the toes and knees upon the 
ground. This is recommended between the two prostrations, though iftirash (def: f8.37) 
is better. 

The other way is to simply sit on the ground, palms down, and knees, drawn up. This is 
offensive in any prayer.' 

0F8.39 Then one prostrates again just as before. (0: The first rak'a is only completed 
when one has performed the second prostration,because each prostration is a separate 
integral, as is the moment of motionlessness in each.) 

0F8.4O After this one raises the head, saying "Allah akbar" (0: as one first raises 
it, drawing out the words until one is standing upright). 

It is sunna, here land in each rak'a that is not followed by the Testification of Faith 
(Tashahhud), to briefly rest in the iftirash style of sitting (f8.37) before rising. 
Then one (0: quickly) raises, helping oneself up with both hands (0: palms down), and 
prolonging the Allah Akbar until standing. If the imam omits this brief sitting, the 
follower performs it anyway. It is not done after a Koran recital prostration (def: 
fll.13). 

@F8.41Then one performs the second rak'a of the prayer just like the first, except for 
the initial intention, the opening Allah Akbar, and Opening Supplication (Istiftah). 

0F8.42lf one's prayer exceeds two rak'as one sits in iftirash (def:f8.37) after the 
first two rak'as and recites the Testification of Faith (Tashahhud, f8.45) and the 
Blessings on the Prophet (Allah bless him and give him peace), though not upon him 
family (N: which is done only in the final Testification of Faith at the end of the 
prayer). 

Then one rises, saying "Allah akbar" and leaning on one's hands (n: as before). When 
standing, one lifts the hands to shoulder level (A: which one does here, but not after 
rising from the first or third rak'a) and then goes on to perform the remainder of the 
prayer as one did the second rak'a, except that one recites the Fatiha to oneself and 
does not recite a sura after it. 

TESTIFICATION OF FAITH (TASHAHHUD) 
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0F8.43 One sits back (n: an integral) at a the last of one's prayer for the 
Testification of Faith in the tawarruk style of sitting, with one's (0: left) posterior 
on the ground and left foot on its side, emerging from under right, which is vertical. 
(0: The wisdom in the difference between the ways of sitting during the two 

Testifications of Faith, namely, iftirash (f8.37) in the first and tawarruk in the 

second, is that a latecomer to group prayer may know by observing the former that the 
prayer has not finished and by the latter that it nearly has. Imam Malik holds the 
sunna in both testifications to be the tawarruk style of sitting; while Abu Hanifa 
holds that the iftirash style is sunna for both. May Allah have mercy on them all for 

explaining the Deity's command without the slightest loss.) 

However one sits here (0: in the final Testification of Faith (Tashhud) ) and in the 
foregoing (0: Testification of Faith, as well as between the two prostration) is 
permissible, though iftirash and tawarruk are sunna. 

A late comer to a group prayer sits in iftirash at the end of his imam's prayer and 
sits in tawarruk at the end of his own. 

Similarly, the person who must perform a forgetfulness prostration (def: fll) sits in 
iftirash for his last Testification of Faith, prostrates for forgetfulness, and then 
sits in tawarruk for his Salams. 

0F8.44 In the two Testifications of Faith, one's left hand rests on the left thigh near 
the knee, its fingers extended and held together. The right hand is similarly placed, 
but is held closed with its thumb touching the side of the index finger, which alone is 
left extended. One lifts the index finger and points with it when one says the words 
"except Allah" One does not move it while it is thus raised (0: following the sunna 
from a hadith related by Abu Dawud. It is offensive to move it here, though some hold 
that it is recommended, the evidence for which is also from the sunna, in a hadith 
related by Bayhagi, who states that both hadiths are rigorously authenticated (sahih). 
Precedence is given to the former hadith, which negates moving the finger, over the 
latter hadith, which affirms it, because scholars hold that what is sought in prayer is 
lack of motion, and moving it diminishes one's humility. The Prophet's moving it (Allah 
bless him and give him peace) was merely to teach people that it was permissible (A: as 
it was the Prophet's duty (Allah bless him a nd give him peace) to distinguish for his 
Community the acts that were offensive from those that were unlawful, and he was given 
the reward of the obligatory for doing such offensive acts.) Moreover, Bayhagi says 
that the meaning of moving it in the latter hadith is simply raising it. So there is no 
actual contradiction). 

0F8.45 The minimal Testification of Faith (Tashahhud) is to say: "Greetings to Allah. 
Peace be upon you, 0 Prophet, and the mercy of Allah and His blessings. Peace be upon 
us and upon Allah"s righteous slaves. I testify there is no god except Allah, and that 
Muhammad is the Messenger of Allah." 

The optimal way is to say: "Greetings, blessings, and the best of prayers to Allah. 
Peace be upon you 0 Prophet, and the mercy of Allah and His blessings. Peace be upon us 
and upon Allah's righteous slaves. I testify that there is no god except Allah, and 
that Muhammad is the Messenger of Allah." 

Its words (N:minimal or optimal) are obligatory (0: i.e when one can recite the Arabic, 
one may not use other words) and their order is a condition. If one cannot say it, one 
must learn. If one cannot learn (0: because there is no teacher, or there is, no 
teacher, or there is, but one is unable), then one may translate it (0: to any language 
one wishes). 

One then says the Blessings on the Prophet (Allah bless him and give him peace) (n: an 
integral after the final Testification of Faith, but merely sunna after the first one, 
as at f9.15 below). 

The minimum is to say, "0 Allah, bless Muhammad." (n: One confines oneself to this 
minimum at the first Testification of Faith, as mentioned above at f8.42.) 

The optimal way is to say: "0: Allah, bless Muhammad and the folk of Muhammad as You 
blessed Ibrahim and the folk of Ibrahim. 0 Allah, show grace to Muhammad and the folk 
of Muhammad as You did to Ibrahim and the folk of Ibrahim in the worlds, for You are 
truly the Most Praiseworthy and Noble." 

(A: It is desirable to add before each mention of the names Muhammad and Ibrahim the 
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word sayyidina ("our liegelord"). The hadith " Do not liegelord me in the prayer" is a 
forgery containing corrupt Arabic) 

0F8.46 It is recommended afterwards (0: after the second Testification of Faith 
(Tashahhud) of the prayer, though not after the first) to supplicatae Allah for any 
permissible thing one wishes concerning one's religion or this world. One of the best 
supplications is: "0 Allah, forgive me what I have done and what I may do, what I have 

hidden and what I have made known, my excesses and what You know better than I. Only 

You put one ahead or behind. There is no god but You." 

It is recommended (0: if one is imam) that such supplications be briefer than the 
Testification of Faith with its Blessings on the Prophet (Allah bless him and give him 
peace) (0: though if one is alone, one may supplicate as long as one wishes, if not 

afraid of forgetting (N: that one is still in the prayer) ). 

CLOSING THE PRAYER WITH SALAMS 

0F8.47 Then one says the final Salams (n: an integral). The minimum is to say "as- 
Salamu 'alaykum" (peace be upon you), and it must occur while one is sitting. (0: It is 
inadequate to say "Salam 'alaykum" without the first word being definite (n: i.e. as- 
Salamu), since this has not reached us through any hadith texts, and invalidates the 
prayer if done intentionally.) 

The optimal way is to say, "Peace be upon you, and the mercy of Allah" (0: though to 
add the words "and His grace" (was barakatuhu) is not sunna) and to turn the head to 
the right enough to show the right cheek. (N: to those behind). One thereby intends to 
finish the prayer and intends greetings of peace to the angels and Muslims (whether 
human or jinn (deff:w22) ) on the right. One then turns one's head to the left and 
repeats the Salam, intending to greet to those on the left. A follower intends one of 
the two Salams as a response to the imam's, depending on which side the imam is on, or 
if the follower is directly behind him, he may intend either Salam as a response to 
him. 

0F8.48 When one is a latecomer to a group prayer, it is recommended not to stand up to 
finish one's missed rak'as until the imam has said both Salams. It is permissible to 
stand after he has said just one, but if one stands before he has said the first Salam 
it invalidates one's prayer, unless one purposely intended to cease participation in 
the group prayer before doing so. 

A latecomer, if making his first Testification of Faith while the group is making their 
last one, may sit at length (0: for dhikr or supplications) after the imam's Salams 
before he stands up to finish his own rak'as, though it is offensive. If he does this 
when not at the point of his first Testification of Faith, it invalidates his prayer if 
intentional. 

0F8.49 Someone who is not a latecomer to a group prayer may sit as long as he wishes 
after the imam's Salams to supplicate, finishing with his own Salams whenever he wants 
(Oibecause the imam's leadership ends with the imam's first Salam, so there is no harm 
in the follower taking his time, as he is now praying alone, and someone praying alone 
may do so as long as he likes. 

0F8.5O It is recommended to invoke Allah Most High (dhikr) to oneself and to supplicate 
after the prayer. (0: Shafi'i says in al-Umm, "I prefer that the imam and follower 
invoke Allah (dhikr) after the Salams, and do so silently, unless the imam wants to be 
learned from, in which case he says the invocations aloud until he believes that he has 
been learned from, after which he says them to himself.") (n: The following invocations 
are listed in the commentary and have been written in full and vowelled by the 
translator in the facing column of Arabic. Their order is sunna, as the commentator 
notes below. 

-1- Ayat al-Kursi (Koran 2:255) (said once); 

-2- al-Ikhlas (Koran 112) (once); 

-3- al-Falaq (Koran 113) (once); 

-4- al-Nas (Koran 114) (once); 

-5- "I ask Allah's forgiveness"(three times) : 

-6- "0 Allah, You ar peace, from You is peace. You are exalted through Yourself above 
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all else, 0 You of Majesty and Beneficence"; 

-7- "0 Allah, none can withhold what You bestow, none can bestow what You withhold, and 
the fortune of the fortunate avails nothing against You"; 

-8- "Allah is exalted above any limitation or imperfection"(thirty-three times); 

-9- "Praise be to Allah" (thirty-three times); 

-10- "Allah is greatest" (thirty-three times (A: or thirty-four) times); 

(N: (8), (9), and (10) above are also recommended before going to sleep at night, in 

which case "Allah is greatest" is said thirty-four times) 

-11- and "There is no god but Allah, alone, without partner. His is the dominion. His 
the praise, and He has power over all things." 

(0: It is recommended to begin the supplication with the Koran when called for, like 
Ayat al-Kursi and so forth, then, (5) through (10) above.) One should invoke the 
Blessings on the Prophet (Allah bless him and give him peace) at the beginning (0: and 
middle) and end of one's supplications 

0F8.51 The imam turns for (N: postprayer) invocation and supplications so that his 
right side is towards the group and his left side towards the direction of prayer 
(gibla). He leaves his place as soon as he finishes, if there are no women (N: in 
which case he waits for them to leave first). It is recommended that the followers 
remain seated until the imam stands. (A: In the Shafi'i school, the invocations are 
recommended to precede the postprayer sunna rak'as) 

0F8.52 It is recommended for those who perform nonobligatory prayers after the 
prescribed prayer to first wait till after some conversation: it being better to pray 
them elsewere, and best to perform them in one's home. (0: However, it is better to 
perform certain nonobligatory prayers in the mosgue, such as those before the Friday 
prayer, those after circumambulating the Kaaba, and those before entering the state of 
pilgrim sanctity (ihram) if there is a mosgue at the site. (A: Others that are better 
in the mosgue include.) 

-1- the midmorning nonobligatory prayer (duha, def:fl0.6); 

-2- the guidance prayer (istikhara, fl0.12); 

-3- the two rak'as that are sunna before departing on a journey and when arriving from 
one ; 

-4- prayers performed during a period of spiritual retreat in a mosgue (i'tikaf,i3); 

-5- confirmed sunna prayers (sunna mu'akkada, fl0.2) that one is afraid of missing if 
one does not pray them in the mosgue; 

-6- and the sunna rak'as before the sunset prayer.) ) 

0F8.33 While performing the dawn prayer (subh) it is sunna to lift one's hands 
supplicate after straightening up from bowing in the second rak'a. 

One says: " 0 Allah, guide me among those You guide, grant me health and pardon among 
those You grant health and pardon, look after me among those You lookafter, grant me 
grace in what You have given me, and protect me from the evil [A: here, one turns the 
palms down for a moment ] of what You have ordained; for You decree and non decrees 
against You, and non is based whom You befriend. 0 our Lord, who are above all things 
sacred and exalted, all praise is Yours for what You decree. I ask Your forgiveness and 
turn to You in repentance." 

It is commendable to add "and none is exalted whom You are at enmity with" (A: after 
the above words "and non is based whom You befriend"). If one is imam, one pluralizes 
the singular pronominal suffix so that, for example, ihadina ("guide us") and so forth 
(dis:wl.27). 

The words of this supplication are not set and may be accomplished by pronoucing any 
supplication (0: and praise) or Koranic verse containing a supplication, such as the 
last verses of al-Bagara (Koran 2:285-86), though the above words are better. After 
this, one invokes the Blessings on the Prophet (Allah bless him and give him peace). 

It is recommended to raise one's hands throughout the supplication (0: palms up when 
asking the good, palms down when asking Allah to avert affliction). One does not 
stroke the face or chest with one's hands after the supplication (0: as opposed to 
other supplications, for which it is recommended to wipe the face with the hands, as is 
mentioned in hadith). 

The imam says the supplications aloud. The follower says "Ameen" after each 
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supplication that is audible to him and participates in the praises and so forth by 
responding with similar expressions. If the imam is inaudible, the follower himself the 
supplication. When praying alone one says it to oneself. When disasters (0: such as 
drought or an epidemic) befall the Muslims, they similarly supplicate in every 
prescribed prayer (0: after straightening up from bowing in the last rak'a). 

*2*Chapter F9.0: What Invalidates, Is Offensive, or Obligatory in Prayer 

0F9.1: Extraneous Speech 

The prayer is invalidated (if one has no excuse (defibelow) ) by uttering two or more 
letters or when two or more letters worth of sounds such as laughter, crying, groaning, 
clearing the throat, blowing, sighing, or similar are audible. 

It is also invalidated by much (0: i.e. more than six words worth of) sound, even when 
there is a valid excuse such as blurting out words unthingly, laughter or coughing 
overcoming one, absentmindedly speaking, or when one speaks because as a new Muslim one 
does not know it is unlawful during the prayer; though with such an excuse a slight 
amount of speech does not invalidate the prayer. 

One’s prayer is invalid if one speaks knowing that it is unlawful but ignorant of the 
fact that it invalidates the prayer, and is also invalid if one says "Aah” during it 
out of fear of hell. 

When it is impossible to recite the Fatiha(N: to oneself) (A: or the final 
Testification of Faith (Tashahhud) or Salams) except by clearing one's throat, one may 
do so even when it approximates two letters, though if it is merely impossible to 
recite aloud, then one may not clear one's throat, but must instead recite to oneself. 
(A: Some things which are not commonly known to invalidate the prayer, such as clearing 
the throat, do not invalidate the prayer of ordinary people, whose ignorance of them is 
excusable, though a scholar has no such excuse.) 

0F9.2 If one notices (N: during the prayer) a blind person about to fall into a well, 
or the like, then one must speak up to alert him if there is not a nonverbal means of 
warning him of it. 

0F9.3 No form of invocation of Allah (dhikr) invalidates the prayer unless it is a 
direct address such as "Allah have mercy on you" or "And upon you be peace", though it 
does not invalidate the prayer if it refers to someone not present, such as "Allah have 

mercy on Zayd" (0: nor is it invalidated by addressing Allah or the Prophet (Allah 

bless him and give him peace) ). 

0F9.4 When something happens to one during the prayer. (0: such as someone asking 
permission to enter, or having to remind the imam that he has forgotten something), 
then if one is male, one says "Subhan Allah" (0: intending only invocation (dhikr) 
thereby, as one may not merely intend to inform, nor lack any particular intention 
thereby,for these invalidate the prayer), or if female, one claps the right palm on the 
back of the left hand, not palm to palm. 

If one recites a Koranic expression such as "0 Yahya, take the book" (Koran 19:12), 

intending only to inform (0: without intending invocation) or not intending anything in 

particular, this invalidates the prayer, though not if the intention is Koran recital 
or recital and informing together. 

A SUBSTANCE REACHING THE BODY CAVITY 

0F9.5 The prayer is invalidated when any (even if a little) substance (A: other than 
saliva) reaches the body cavity intentionally. It also invalidates the prayer if it 
occurs absentmindedly or in ignorance of its prohibition, provided the amount of the 
substance is commonly acknowledge to be much (def:f4.5), though not if it is little. 

EXTRANEOUS MOTION 

0F9.6 Adding surplus action that is an Integral, such as bowing, invalidates the prayer 
if done intentionally, but does not invalidate it if done because one has forgotten (0: 
that one has already performed it). 

The prayer is not invalidated by intentionally or absentmindedly adding a surplus 
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spoken Integral such as repeating one's recital of the Fatiha or the Testification of 
Faith (Tashahhud) or reciting them in the wrong place. 

@F9.7The prayer is invalidated by adding, even if absentmindedly, a motion that is not 
one of the actions of prayer, provided it is both (0: considered by common 
acknowledgement (def:f4.5) to be) much and uninterruptedly consecutive, such as three 
steps (0: or successively moving three separate body parts like the head and two hands, 
though an up-and-down motion is considered just one) or three or more consecutive 
motions. 

The prayer is not invalidated by action that is not much, such as two steps, or is much 
but is separated so that the subseguent motion is considered to be unconnected with the 
preceding one. But if a (0: slight) action is grossly improper, such as jumping, it 
invalidates the prayer. 

0F9.8 Slight actions such as scratching oneself, or turning a rosary (subha, dis: w27) 
do not affect the validity of the prayer, nor does remaining silent at length. 

THINGS OFFENSIVE IN PRAYER 

0F9.9 It is offensive to perform the prayer while one is holding back from urinating or 
defecating, (0: If enough time remains to perform the prayer, the sunna is to relieve 
oneself first, even when one fears missing praying with a group, since it diminishes 
one's awe and humility in prayer.) 

0F9.1O It is offensive to pray in the presence of food or drink one would like to have, 
unless one fears that prayer's time will end. 

It is offensive during the prayer: 

-1- to interlace the fingers; 

-2- to turn (N: the head when there is no need. As for turning the chest from the 
directions of prayer (gibla), it invalidates the prayer except when there is an excuse 
such as in extreme peril, or when performing a nonobligatory prayer during a journey); 
-3- to look to the sky; 

-4- to look at something distracting; 

-5- to gather one's clothes or hair with the hand, tuck one's haira under a turban, or 
wipe the dust from one's forehead; 

-6- to yawn, though if it overcome one, one should cover mouth with the hand; 

-7- to exaggerate in lowering one's head while bowing; 

-8- or to put one's hands on the hips. 

0F9.11 It is offensive during the prayer to spit to the front of one or to the right. 
Rather, one should expectorate to the left, in the left, in the hem of one's garment, 
or under the foot (N: when one is praying in a desert or similar). (0: It is unlawful 
to spit in a mosgue except into the left hem of one's garment (N: or a handkerchief. 

The slight motions necessary to take out one's handkerchief and return it do not harm, 
as they are inconsiderable). ) 

THINGS OBLIGATORY IN PRAYER 

0F9.12 The prayer has conditions (def: f9.13), integrals (f9.14), main sunnas (f9.15), 
and ordinary sunnas. 

THE CONDITIONS OF PRAYER 

0F9.13 The prayer's conditions are eight: 

(a) purification from minor and major ritual impurity (hadath ands janaba) (A: through 
ablution (wudu, def: e5) and the purificatory bath (ghusl, ell) respectively, as well 
as from menstruation and postnatal bleeding by bathing after them); 

(b) that one be free of filth (najasa, el4) (A: in body, clothes, and place of prayer 

(f4) ) ; 

(c) that one's nakedness be clothed(f5); 

(d) the one be facing the direction of prayer (gibla,f6); 
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(e) that one avoid the actions prohibited in prayer, i.e. extraneous speech, eating, 
and excessive motion (f9.1-7); 

(f) knowing or believing that the prayer's time has come (f2); 

(g) knowing that the prayer is obligatory; 

(h) and knowing how it is performed. 

Whenever one violates any of these conditions, one's prayer is invalidated, such as: 

-1- (non-(a) above) ) when a state of ritual impurity occurs during the prayer, even if 

absentmindedly; 

-2- (non-(b) ) when some filth containing moisture affects a garment during the prayer, 

but one does not immediately shed the garment; or when some dry filth affects it, but 
one throws it off with the hand or sleeve (0: since in that case one is supporting it 
and in contact with it (dis: f4.2 (N:) ) ); 

-3- (non-(c) ) when the wind discloses a art of one nakedness and its cover gets beyond 

reach; 

-4- or (non-(g) ) when one believes that some elements of the prayer are obligatory and 

some are merely recommended, but does not know which are obligatory. 

One's prayer is not invalidated if one thinks that all the prayer's parts are 
obligatory, or (2) above) if one immediately sheds the garment affected by moist filth, 
brushes off dry filth, or((3) above) immediately re-coveres one's nakedness. 

THE INTEGRALS OF PRAYER 

0F9.14 The prayer's integrals (ruku, pi, arkan) are seventeen: 

(a) the intention (def: f8.3); 

(b) the opening Allahu Akbar (f8.7); 

(c) standing (f8.27); 

(d) the Fatiha (f8.17); 

(e) bowing (f8.29) ; 

(f) remaining motionless a moment therein; 

(g) straightening back up after bowing (f8.31); 

(h) remaining motionless a moment therein; 

(i) prostration (f8.33); 

(j) remaining motionless a moment therein; 

(k) sitting back (f8.36) between the two prostrations; 

(l) remaining motionless a moment therein; 

(m) the prayer's final Testification of Faith (Tashahhud) (f8.45); 

(n) sitting therein (f8.43); 

(o) the Blessings on the Prophet (Allah bless him and give him peace) after the 
prayer's final Testification of Faith (f8.45); 

(p) saying "as-Salamu 'alaykum" the first of the two times it is said at the end of the 
prayer (f8.47); 

(q) and the proper sequence of the above integrals. 

THE MAIN SUNNAS OF PRAYER 

0F9.15 The prayer's main sunnas (A: meaning those which if omitted call for a 
forgetfulness prostration (def:fll) ) are six: 

(a) the prayer's first Testification of Faith (Tashahhud) (N: in prayers that have 
two) ; 

(b) sitting during it; 

(c) the Blessings on the Prophet (Allah bless him and give him peace) after it (f8,45); 

(d) the blessings on his family in the prayer's final Testification of Faith 
(Tashahhud); 

(e) the supplication (f8.53) after bowing in the final rak'a of the dawn prayer (subh); 

(f) and standing therein. 

OTHER SUNNAS 

0F9.16 All other parts of the prayer are ordinary sunnas (0: and missing one is not 
compensated by a forgetfulness prostration). 

*2^Chapter F10.0: Super-rogitory Prayer 
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0F1O.1 The prayer is the best of the body’s spiritual works (0: prayer referring to 
the prescribed prayer, and body excluding worship connected with the heart, such as 
faith in Allah, which is better than the works of the body), and supererogatory prayers 
are the best of voluntary spiritual works (0: though scholarly work in Islamic 
religious knowledge, meaning beyond what is obligatory to ensure the validity of one's 
worship, is superior to nonobligatory prayer because it fulfills a communal obligation 
(fard alkifaya, def:c3.2) ). 

Supererogatory prayers that the Sacred Law stiplulates be prayed in groups, such as the 
prayer on the two 'Eids (f19), the prayer at solar and lunar eclipses, and the drought 
prayer, are better than those it does not stipulate be prayed in groups,namely, all 
others besides these. But the sunna rak'as before and after the prescribed prayers (0: 
whether confirmed sunna (sunna mu’akkada, def: below) or otherwise) are superior to the 
group prayer that is sunna on the nights of Ramadan (tarawih). 

THE SUNNA PRAYERS BEFORE AND AFTER THE PRESCRIBED PRAYERS 

0F1O.2 It is sunna to diligently perform the nonobligatory prayers that are offered 
before and after the prescribed ones. 

The optimal number of these is two rak'as before the dawn prayer (subh), four before 
and after the noon prayer (zuhr), four before the midafternoon prayer ('asr), two after 
the sunset prayer (maghrib), and two after the nightfall prayer ('isha). 

The confirmed sunnas (dis:c4.1) of these (0: confirmed (mu'akkada) meaning those which 
the Prophet (Allah bless him and give him peace) did not omit whether travelling or at 
home) consist of ten rak'as: 

-1- two before the dawn prayer (subh); 

-2- two before and after the noon prayer (zuhr); 

-3- two after the sunset prayer (maghrib); 

-4- and two after the nightfall prayer('isha). 

It is recommended to pray two rak'as before the sunset prayer. 

The sunnas of the Friday prayer (jumu'a) are the same as those of the noon prayer 
(zuhr) (dis:w28.1). 

The time for the nonobligatory rak'as that come before prescribed prayers is that of 
the prescribed prayers. It is proper (adab) to pray such a sunna before the prescribed 
prayer, though if prayed after it,it is still a current performance (A: not a makeup, 
and one must intend it, for example, as the sunna before noon prayer(zuhr) ). The time 
for nonobligatory rak'as that come after the prescribed prayer begins when one has 
performed the prescribed prayer and ends with the end of the prayer's time. 

WITR (THE FINAL PRAYER AT NIGHT) 

0F1O.3 The minimal performance for witr (lit, "odd number") is one rak'a (0: even if 
one omit the sunnas after the nightfall prayer( 'isha) ), (A: A witr of at least three 

rak'as is obligatory (wajib) in the Hanafi school, and one should never omit it.) 

The optimal way is to perform eleven rak'as and (0: if one perform more than three) one 
should finish with Salams (def: f8.4 7) after every pair. The least considered optimal 
is three rak'as (0: and one separates them by) finishing two times with Salams (N: i.e. 
by finishing two rak'as with Salams and then performing the final rak'as). One recites 
al-A'la (Koran 87) in the first rak'a al-Kafirun (Koran 109) in the second, and al- 
Ikhlas, al-Falaq, and al-Nas (Koran 112,113, and 114) in the third. 

It is permissible to (n: serially) join all the rak'as of any witr prayer that has from 
three to eleven rak'as by finishing them once with Salams (0: in the final rak'a. In 
that case and also when one's witr is only a single rak'a onw merely intends whereas in 
other witrs prayer in pairs (n: until one reaches the last one), one intends each pari 
as two rak'as of witr). 

When joining the rak'as of witr one may limit oneself to a single Testification of 
Faith (Tashahud) (A: in the final rak'a), or may recite two Testifications, one in the 
last rak'a and one in the next to last, and to thus recite two Testifications is 
superior (A: if one separates the final two rak'as from one another by finishing the 
next to the last rak'a with Salams (N: before praying the final rak'a by itself), for 
otherwise it is better to recite a single Testification, as making witr resemble the 
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sunset prayer (maghrib) is offensive). More than two Testifications (A: in a joined 
witr) invalidates the whole prayer. 

0F1O.4 The best time for witr is just after the sunna rak'as that follow the nightfall 
prayer ('isha), unless one intends to offer the night vigil prayer (tahajjud; to rise 
at night after having slept, to pray some nonobligatory rak'as), in which case it is 
best to pray witr after the night vigil prayer (A: provided that one usually manages to 
get up when one has made such an intention. If not, then it is better to perform witr 
after the sunnas of the nightfall prayer ('isha) ). 

When one has already performed witr, but decides to pray the night vigil prayer 
(tahajjud), one performs the latter's rak'as two by two, and there is no need to repeat 
the witr, or " make it an even number" by performing one rak'as before the night vigil 
prayer. However, it is recommended not to intend performing prayer between witr and 
dawn. 

TARAWIH 

@F10. It is recommended to perform tarawih, which is twenty rak'as of group prayer on 
each night of Ramadan. (0: As well as being sunna to pray tarawih alone, it is also 
sunna to pray it in a group.) One finishes each pair of rak'as with Salams. 

It is recommended to pray witr in a group after tarawih, unless one intends the night 
vigil prayer (tahajjud), in which case one should postpone witr until after it. During 
the second half or Ramadan, in the last rak'a (N: of witr), it is recommended to 
supplicate as one does in the dawn prayer (def: f8.53), and then one adds: "0 Allah, we 
ask Your help. Your forgiveness, and Your guidance. In You we believe, on You we rely. 
You we praise with every good, we are grateful to You and not ungrateful, and disown 
and abandon him who commits outrages against You. 0 Allah, You alone do we worship, to 
You we pray and prostrate. You we strive for and hasten to obey, hoping for Your mercy 
and fearing Your punishment. Truly, Your earnest punishment shall overtake the 
unbelievers." 

The time for witr and tarawih is between the nightfall prayer ('isha) and dawn. 

THE MIDMORNING PRAYER (DUHA) 

0F1O.6 It is recommended to pray the midmorning prayer (duha), which minimally consists 
of two rak'as, is optimally eight rak'as, and maximally twelve. One finishes each pair 
of rak'as with Salams. Its time is after the sun is well up until hust before the noon 
prayer (zuhr). (0: The preferable time for its performance is after a guarter of the 

day has passed.) 

0F1O.7 When one misses (0: even intentionally) any supererogatory prayer that has a 
specified time, such as the two 'Eids, duha, witr, or the Sunnas before and after the 
prescribed prayers, it is recommended to make it up at any time afterwards. 

If one misses a supererogatory prayer that is contingent upon some passing event, such 
as the eclipse prayer, drought prayer, greeting the mosgue, or the prayer for guidance 
(istikhara. def: 10.12), one does not make it up. 

THE NIGHT VIGIL PRAYER (TAHAJJUD) 

0F1O.8 Supereogatory prayer at night is a confirmed sunna (def: fl0.2 (0:) ), even if 

one can only do a little. Wholly supererogatory prayers (0: meaning those unconnected 
with a particular time or reason) at night are better than during the day. If one 
divides the night into six parts, the fourth and fifth part are the best for prayer. If 
divided in half, the second half is best. If divided into thirds, the middle part is 
best. Praying the entire night, every night, is offensive. 

It is recommended to begin one's night vigil prayers (tahajjud) with two brief rak'as 
to have intended the night vigil prayer before going to sleep, and not to make a 
practice of more prayer than one can regularly perform without harm to oneself. 

(A: It is a sunna to recite the suras of the night vigil prayer sometimes aloud, 
sometimes to oneself.) 
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0F1O.9 One (0: who is performing wholly supererogatory prayers, whether in the night or 
day) finishes every two rak'as with Salams, though one may also: 

-1- join three or more rak'as by finishing but once with Salams; 

-2- pray a single supererogatory rak'a by itself; 

-3- recite the Testification of Faith (Tashahhud) every two rak'as (0: without 
finishing them with Salams), or every three, or every four, even if the Testifications 
of Faith grow very numerous (A: before finishing the series of rak'as with Salams). 

(N: This is if not praying witr (dis: fl0.3, end) ); 

-4- or confine oneself to just one Testification of Faith (Tashahhud) in the final 
rak'a (0: in which case one recites a sura in each of the rak'as and finishes with 
Salams after the above mentioned final Testification of Faith), though it is not 
permissible to recite the Testification of Faith in every rak'a (0: without finishing 
with Salams). 

When one's intention (N: in a wholly supererogatory prayer) is to perform a specific 
number of rak'as (0: four or more), then one may change one's mind as to the number and 
pray fewer rak'as, or more, provided one changes the intention before (0: having added 
or substracted any). Thus it is permissible to intend four but finish after two, if 
one intends to subtract two, though it invalidates the prayer to purposely finish it 
after two without having made the intention to curtail the planned four rak'as. If one 
absentmindedly finishes with Salams, one goes on to complete the four and performs the 
forgetfulness prostration (defrfll) at the end. 

GREETING THE MOSQUE 

0F1O.1O It is recommended for whoever enters a mosgue to greet the mosgue by praying 
two rak'as each time he enters, even if many times within an hour. One is no longer 
entitled to pray if after sitting. It is accomplished anytime one enters a mosque and 
prays two rak'as, whether one intends merely performing two supererogatory rak'as 
fulfilling a vow, the sunna rak'as before or after a prescribed prayer, the prescribed 
prayer alone, or the prescribed prayerr together with the intention of greeting the 
mosque. (0: If one enters the mosque when one does not have ablution (wudu), it is 
sunna to say four times, "Allah is far exalted above any limitation, praise be to 
Allah, there is no god but Allah, Allah is greatest.") 

0F1O.11 It is offensive to begin any nonobligatory prayer, whether greeting the mosque, 
the sunna rak'as before a prescribed prayer, or other, when the imam has begun the 
prescribed prayer or the muezzin has begun the call to commence (iqama). 

THE GUIDANCE PRAYER (ISTIKHARA) 

0F1O.12 (n: the translator has added the following text from Imam Nawawi's Riyad al- 

salihin:) Jabir (Allah be well pleased with him) relates that "the Prophet (Allah bless 
him and give him peace) used to teach us the guidance prayer (istikhara) for all 
matters, as he would a sura of the Koran, saying : 

" 'When a matter concerns one of you, pray two nonobligatory rak'as [dis: f8.20(5) ] 

and say; "0 Allah, I ask You to show me what is best through Your knowledge, and bring 
it to pass through Your power, and I ask You of Your immense favor; for You are all- 
powerful and I am not. You know and I do not, and You are the Knower of the Unseen. 0 
Allah, if You know this matter to be better for me in my religion, livelihood, and 
final outcome [or perhaps he said, " the short t and long term of my case"], then bring 
it about and facilitate it for me, and bless me with abundance therein. And if You know 
this matter to be worse for me in my religion, livelihood, and final outcome [or 
perhaps he said, "the short and long term of may case"], then keep it from me, and keep 
me from it, and bring about the good for me whatever it may be, and make me pleased 
with it," and then one should mention the matter at hand.'" (Riyad al-salihin (y107), 
325-26) 

0F1O.13 A nonobligatory prayer at home is superior to one performed at the mosque (dis: 
f 8.52 ) . 

0F1O.14 It is offensive for one to single out the night before Friday (lit, "night of 
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Friday," i.e Thursday night, since in Arabic the night of a given date comes before its 
day) as a special night for prayer. 

0F1O.15 It is an offensive, blameworthy innovation (bid'a def:w29) to perform any of 
the following spurious prayers: 

-1- twelve rak'as between the sunset prayer (maghrib) and nightfall prayer ('isha) on 
the first Thursday night of the month of Rajab; 

-2- one hundred rak'as in the middle of the month of Sha'ban; 

-3- (0: two rak'as after each of three times of reciting Ya Sin (Koran 36) on the night 
of mid-Sha'ban; 

-4- or the so-called prayer of 'Ashura' on 10 Muharram.) 

*2*Chapter F11.0: Prostrations of Forgetfulness, Koran Recital, or Thanks 
0F11.1: The Forgiveness Prostration 

The two reasons for the forgetfulness prostration are nonperfomance of something called 
for (0: such as a main sunna (f9.15) ), or performance of something uncalled-for (0: 
such as absentmindedly adding a rak'a to one's prayer). 

0F11.2 (n: As for nonperfomance,) if one misses an integral of the prayer (def:f9.14) 

and does not remember it until doing what comes after it, then one must (A: it still in 
the same rak'a) go back to it, perform it and what comes after it, and (A: it is sunna 
to) prostrate for it at the end of one's prayer (0: provided one is not a follower. As 
for a follower who misses an integral, he continues following the imam until the imam 
finishes with Salams, and then the follower rises alone and performs a makeup rak'a. 

One is only obligated to reperform a missed integral (A: in the same rak'a i.e. when 
praying by oneself) if one's forgetfulness of it doesn't continue (A: until the next 
rak'a). If one's forgetfulness continues and one goes on to perform the integral (A: 
during the course of the subseguent rak'a) then the same integral (A: of the following 
rak'a) takes the missed integral's place (A: in which case the rak'a containing the 
omission does not count and one does not return to it, but performs the rest of the 
prayer and then adds a makeup rak'a at the end, after which one performs the 
forgetfulness prostration before one finishes with Salams) ). 

0F11.3 (0: If there is a surplus action, such as when one absentmindedly goes from 
standing to prostration without having bowed, but then remembers, in such a case one 
stands up and bows, and performs the forgetfulness prostration (N: at the end of the 
prayer). This (N: having stood twice before bowing) is a surplus action. 

One does not prostrate for forgetfulness when there is no surplus action, as when one 
omits the final prostration of the prayer, but remembers it before one finishes with 
Salams and performs it, in which case one does not prostrate for it because there has 
not been an addition.) 

0F11.4 If one misses a main sunna (def: f9.15), even purposely, one perform a 
forgetfulness prostration. If one misses anything besides an integral or main sunna, 
then one does not prostrate for it. 

0F11.5 One does not prostrate for (A: either intentionally or absentmindedly) doing an 
uncalled for action of the type which when done intentionally does not invalidate the 
prayer (0: such as turning the head, or taking one or two steps), though reciting a 
part or all of the Fatiha or Testification of Faith (Tashahhud) at the wrong place in 
the prayer are exceptions to this in that, although intentionally reciting them at the 
wrong place does not invalidate the prayer, it does call for a forgetfulness 
prostration. 

0F11.6 One performs a forgetfulness prostration for unintentionally doing an uncalled- 
for action of the type which when done intentionally invalidates the prayer (0 : Such 
as a small amount of extraneous speech), provided it is not the type of action whose 
unintentional performance also invalidates the prayer (0: such as much extraneous 
speech or action (def:f9) ) 

(N: since doing it would in any case invalidate the prayer and obviate the need for a 
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forgetfulness prostration). 

Straightening back up after bowing (f8.31), and sitting between prostration (f8.3 6) are 
two brief integrals. To intentionally make them lengthy invalidates one’s prayer, 
though to do so absentmindedly merely calls for a forgetfulness prostration 
(A: An exception to this is standing at length after bowing in the final rak'a of any 
prayer, as this does not invalidate the prayer even when done intentionally, and even 
if one does not supplicate therein.) 

0F11.7 If one forgets the first Testification of Faith (Tashahhud) and stands up it is 
unlawful to return to it. If one intentionally returns to it, this invalidates one's 
prayer (0: because one has interrupted an obligatory act (A: the Integral of standing) 
for the sake of something nonobligatory (A: the main sunna of the first Testification 
of Faith (Tashahhud) ) ). 

But if one returns to it absentmindedly or out of ignorance, one merely prostrates for 
it, though one must (0: interrupt the Testification of Faith that one has returned to, 
and) stand up as soon as one remembers. 

If one (A: has omitted the first Testification of Faith and started to rise, but) 
checks oneself before standing and sits down again, this does not call for a 
forgetfulness prostration (0: as it is not a full surplus action (def: fll.3) ). But 
if one intentionally rises and then returns to sitting after having been closer to 
standing, one's prayer is invalid. If not (0: i.e. if one had not yet been that close, 
or had, but returned absentmindedly or in ignorance of its prohibition), it is not (0: 
invalid). 

The same applies to omitting the supplication of the dawn prayer (f8.53), where placing 
the forehead on the ground is as standing up is in the above ruling(N; that is, one may 
return to the omitted supplication as long as one has not yet completed one;s (A:first) 
prostration). 

0F11.8 When praying behind an imam who misses the first Testification of Faith 
(Tashuhhud) by standing, the follower may not remain seated to recite it by himself (0: 
as this is a gross contravention of his leadership and invalidates the prayer when done 
purposely and in awarness of its prohibition) unless he has made the intention to cease 
his participation in the group prayer and finish alone. 

But if the imam omits the first Testification of Faith (Tashahhud) and the follower 
stands up with in, and then the imam sits, down, it is unlawful for the follower to 
follow him therein. Rather, the follower should either cease his participation in the 
group prayer, or else remain standing and wait for the imam to rise before they 
continue the prayer together. If the follower intentionally sits back down when the 
imam does (0: knowing it is unlawful) when his prayer is invalid.If the imam is sitting 
for the Testification of Faith and the follower absentmindedly stands up, then he must 
sit again, in deference to his imam's leadership (0: because following him in what is 
correct takes priority over starting an obligatory integral, which is also why the late 
comer to group prayer may omit both standing and reciting the Fatiha (n: to bow when 
the imam bows, as above at f8.15) ) . 

0F11.9 One does not perform the forgetfulness prostration when one is uncertain (A: 
i.e. does not know or believe) that one did something that calls for a forgetfulness 
prostration, or that one added a surplus integral, or did something uncalled for. But 
if uncertain whether one omitted a main sunna (def: F9.15), or performed the 
forgetfulness prostration, or whether one prayed three rak'as or four (A: and this 
includes being uncertain (N: i.e not knowing or believing it probable) that one 
performed one or more of a rak'a integrals, since without all seventeen integrals (def: 

f9.14), the rak'a remains unperformed), then one proceeds on the assumption that one 
did not yet do it (0: returning to the original basis, which was that one had not done 
it) and one finishes with a forgetfulness prostration. 

When one's doubt (A: that one has performed an extra rak'a) is resolved before 
finishing the prayer with Salam, one also prostrates for forgetfulness because of the 
rak'a one prayed while uncertain, which was presumed to have possibly been extra (A: 
i.e the final rak'a, which one performed thinking it might be extra). But if 
performing it would have been obligatory in any case, as when one is uncertain during 
the third rak'a (A: of a four-rak'a prayer) as to whether it is the third or fourth 
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rak'a (A: both of which would be obligatory for the prayer in any case), but one 
remembers during it that it is the third, then one does not prostrate for one's 
forgetfulness, though if one did not remember which it was until rising for the fourth 
rak'a (A: which one presumed might be the fifth), one prostrates for forgetfulness. 

( A: The same applies to prayers of less than four rak'as.) 

0F11.1O The forgetfulness prostration, even if there are numerous reasons for it in one 
prayer, is only two prostrations. 

0F11.11 If one comes late to a group prayer and the imam performs a forgetfulness 
prostration at the end of the group's prayer, one performs it with the group, and once 
again at the end of one's own prayer. A follower does not prostrate for forgetfulness 
when he makes an individual mistake (A: the imam did not make) while following (n: 
unless he omits an integral, as discussed above at fll.2(0:) ), though he does 

prostrate if his mistake occured before joining the group or after the imam finished 
with Salams. 

If the imam makes a mistake, even if it was before one joined the group prayer, then 
one must prostrate for it with the group out of deference to the imam's leadership, one 
does not it invalidates one's prayer.If the imam neglects to perform a forgetfulness 
prostration, the follower does so anyway. If one comes late to group prayer, 
absentmindedly finishes with Salams with the imam, and then remembers (0: the rest of 
the prayer that one has to complete), one performs the remainder and prostrates for 
forgetfulness. 

0F11.12 The forgetfulness prostration is a sunna. It is performed before one's final 
Salams, whether the reason is a surplus action or an omitted one. One is no longer 
entitled to perform it if one deliberately finishes with Salams before it, or 
absentmindedly finishes with Salams and there is a lengthy interval before one recalls 
that one was supposed to have performed it; though if this interval is brief and one 
wishes, then one may prostrate, and one has thereby returned to the prayer and must 
again finish it with Salams. 

THE KORAN RECITAL PROSTRATION 

0F11.13 To prostrate for recital of appropriate verses of the Koran is sunna for the 
person reciting, listening, or merely hearing. 

@ FI1.14 

One prostrates for one's own recital if praying by oneself or if one is imam (0: but it 
invalidates one's prayer to intentionally and with knowledge of its prohibition recite 
a verse for the purpose of prostrating during the prayer (N: if one prostrates 
therein), except for al-Sajda (Koran 32) recited in the dawn prayer (subh) on Friday. 

(A: Though if such a verse merely occurs in the course of one's prayer, as when one is 
reciting a particular sura containing it, one may prostrate) ). But if either of them 
prostrates upon hearing someone else's recital, it invalidates their prayer. A follower 
prostrates with his imam. The follower's prayer is invalid if he prostrates for his own 
recital, the recital of someone besides the imam, or does not prostrate when the imam 
does . 

@F11.15There are fourteen prostration verses, two of them in al-Hajj (Koran 22). They 
do not include the prostration at Sad (Koran 38:24), which is a prostration of thinks, 
not of Koran recital, and is only performed outside of prayer. To purposely prostrate 
for it during the prayer invalidates the prayer. 

@F11.16When one prostrates for reciting while in the prayer, it is recommended to say 
"Allahu akbar" before prostrating and again when rising. It is obligatory to stand 
again after it (0: or to sit up again if performing a nonobligatory prayer seated) and 
recommended to then recite more of the Koran before one bows. 

When one prostrates for reciting while outside of the prayer, it is obligatory to say 
an opening Allahu Akbar (0: and to finish with Salams, The four integrals of both the 
prostration of Koran recital (A; outside of prayer) and of the prostration of thanks 
are : 
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(a) the intention; 

(b) the opening Allahu Akbar; 

(c) the prostration; 

(d) and the final Salams (A: which can only be performed in a sitting position). 

Whether in or out of prayer, the things that invalidate a normal prayer invalidate the 
prostrations of recital or thanks, and the conditions of the prayer,i.e. ablution 
(wudu), clothing nakedness, the entry of the proper time which is when the the last 
letter of a prostration verse has been recited - facing the direction of prayer 
(gibla), and so forth, are also conditions of these prostrations). It is recommended 
to say "Allahu akbar" when one prostrates and rises, though not to recite the 
Testification of Faith (Tashahhud) therein. 

@F11.17If one delays the recital prostration past its time and the interval is brief 
(0: meaningless than the time of two brief, medium-length rak'as) then one is still 
entitled to prostrate. If longer than that, one does not make it up. When one repeats a 
prostration verse within one sitting or within one rak'a and one has missed the 
prostration at its first mention, then it is accomplished b a single prostration (0: 
though if one prostrates for the first, one still prostrates for the subseguent times, 
as the reason to do so has been renewed). 

@F11.18When reciting the Koran, whether during the prayer or not, it is recommended to 
ask Allah for mercy at the verses mentioning mercy, and to seek refuge in Him 
(Ta’awwudh) at verse mentioning punishment. 

THE PROSTRATION OF THANKS 

@F11.19Whenever a manifest blessing appears in one's life (0: such as a child, wealth, 
or prestige), it is recommended to prostrate out of thanks to Allah, and likewise when 
an affliction is averted (0: such as being saved from drowning, regaining health, or 
the reappearance of someone lost or the death of a tyrant) ), or when one sees someone 
Allah has afflicted with disobedience or illness, though in the latter case one should 
prostrate in private (0: so as not to sadden the person). The prostration of thanks is 
the same as the Koran recital prostration outside of the prayer (0: regarding its 
integrals and conditions (def: fll.16) ). It invalidates one's prayer if performed 

during it. 

@F11.20lt is unlawful to prostrate without occasion merely to humble oneself to Allah 
to draw near to Him (0: because it is a reprehensible innovation (bid'a def: w29.3) ). 

0F11.21 The recital prostration's reguirements of facing the direction of prayer 
(gibla), purity, and clothing nakedness are the same those of nonobligatory prayers. 

*2^Chapter F12.0: Group Prayer and the Imam 

0F12.1: Group Prayer 

Group prayer is a communal obligation (def:c3.2) upon all male nontravellers for the 
five current prescribed prayers, such that the rite of the prayer be public. (0: In a 
small town, it is enough to merely gather somewhere and pray. In a city, the prayer 
must be held in public places such that the manifestations of obedience to Allah's 
command are evident. If held in houses where the rite of prayer is not public, the 
obligation remains unfulfilled (A: though a house with a sign on it is sufficient). ) 

0F12.2 Group prayer is sunna for women, travellers, and for makeup prayers in which the 
imam and followers are performing the same type of prayer; though it is not sunna for a 
follower's makeup prayer to be performed behind an imam's current prescribed prayer, or 
for a makeup prayer to be performed behind a different type of makeup (0: such as a 
follower making up the noon prayer (zuhr) behind an imam who is making up the 
midafternoon prayer ('asr) ). 

0F12.3 It is personally obligatory to perform the Friday prayer (jumu'a) in a group (A: 
for every male Muslim who is not travelling). 
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0F12.4 The group prayer for which the demand is the strongest is the dawn prayer 
(subh) , then the nightfall prayer ('isha), and then the midafternoon prayer ('isha), 
and then the midafternoon prayer ( ’asr) . The minimal number of people for a group 
prayer is an imam and a follower. 

It is best for men to perform group prayer at the mosgue (0: as the act of going to the 

mosgue makes the group prayer evident). The best mosgue in which to pray is the one 

with the most people. If there is a nearby mosgue attended by few people, then it is 
better to go to a distant one attended by more, unless the imam there commits 
reprehensible innovations (bid'a def:w29.3), is immoral, does not consider one of the 
integrals of the prayer to be an integral (n: though this does not matter if it is the 
result of the imam’s following a different school of jurisprudence, as below at 

fl2.29(N:) ), or if one's going to the farther mosgue will make group prayer impossible 

at the one nereby (A: as when one is one of the only two people who are likely to 
come), in all of which cases it is better to pray at the nearby mosgue. 

It is better for women to pray at home than at the mosgue (A; whether they are young or 
old). It is offensive for an attractive or young woman to come to the mosgue to pray 

(0: or for her husband to permit her), though not offensive for women who are not young 

or attractive when this is unlikely to cause temptation. (N: The author's words here 
must be interpreted in the light of the following details: If a woman's going to group 
prayer or elsewhere will definitely lead to temptation between the sexes, it is 
unlawful for her to go. If such temptation can be definitely prevented, her going to 
attend group prayer remains sunna, as is attested to by the hadiths that have reached 
us on the subject. If temptation is feared but not certain to occur, her going becomes 
offensive. Whether such temptation is likely to occur is something that differs with 
different times, places, and people. An old woman is not like a young one, nor a 
righteous society like one in which temptation between the sexes is the rule; nor is a 
special prayer place set aside for women at a mosgue like a prayer place which they 
share with men. This is why 'A'isha(Allah be well pleased with her) said. 

"Had the Prophet (Allah bless him and give him peace) seen what women do now, he would 
have forbidden them the mosgue as the women of Bani Isra'il were forbidden." 
a hadith reported Bukhari and Muslim. 

The temptation between the sexes whose occurrence is to be feared when they intermingle 
is of various degrees, the least of which is a person's appreciating and admiring the 
other, then being attracted to enamored with the other, and finally, those indecencies 
which are not hidden from anyone. Islam is eager to eliminate evil at its inception and 
extirpate temptation from its outset, and the word of Allah Most High. 

"Tell believers to lower their eyes and to guard their private parts"(Koran 24:30), 
explains both the starting point and final outcome of the temptation of men through 
women and the temptation of women through men.) 

0F12.5 There is no demand to go to group prayer (0: whether communally obligatory (dis: 
fl2.1), personally obligatory (fl2.3), or sunna (f12.2) ), when there is a valid excuse 

not to, such as: 

-1- hardship due to rain or snow that soaks clothing; 

-2- hardship due to heavy mud (0: from getting soiled or slipping when walking through 
it) ; 

-3- (0: severe) winds at night (0: or dawn); 

-4- severe heat or cold (0: because of the hardship of moving in them, and likewise 
intense darkness at night, which is an excuse not to attend); 

-5- being in the presence of food or drink that onewants to have (0: as they obviate 
the awe and humility befitting they prayer. One should eat enough to take the edge off 
one's hunger (A: and then go to join the group) ); 

-6- holding back from going to the toilet or breaking wind (0; as one should relieve 
oneself first, even if one fears missing the group prayer); 

-7- hazard to one's person; 

-8- hazard to one's property (0: from theft or seizure, whether it belongs to oneself 
or to another whose property one is obliged to protect. It also includes bread one has 
put in the oven that would burn if one were to leave and attend the prayer); 

-9- hardship from an ailment (0: even when one is able to attend, if it entails a 
hardship comparable to that of walking in the rain. If one is suffering from a slight 
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indispostion such as a toothache or the like, it is not an excuse); 

-10- taking care of a sick person (0: who would suffer harm if one left to pray, 
whether a relative, friend, or total stranger) or taking care of someone ill who is 
strongly attached to one's staying with him; 

-11- the death of relative, friend, (0: or spouse); 

-12- fear of missing the impending departure of the party one intends to travel with; 
-13- having eaten something with a bad odor(0: such as raw onions or garlic, though not 
if cooked as this eliminates the smell); 

-14- or fear of meeting someone who will try to collect a debt one owes him and one is 
unable to pay. 

(0: The demand for group prayer is not eliminated by other the above excuses.) 

0F12.6 It is a condition of a valid group prayer that the follower intend to follow the 
imam (0: whether at the opening Allahu Akbar or thereafter). If the follower neglects 
to do so, his prayer is as if he had performed it alone. It invalidates one;s prayer to 
purposely omit the intention to follow the imam while at the same time praying behind 
him and following his motions by awaiting them at length, though awaiting them shortly 
or performing one’s own prayer simultaneously with his does not invalidate it. 

It invalidates one's prayer to take a follower as one's imam when the follower is 
concurrently praying behind an imam (0: though if his imam finishes with Salams and the 
follower is still praying, he may then be taken as one's imam.). 

@F12.7The imam intends the prayer as imam. If he neglects this intention then his own 
prayer counts as if he had prayed alone (N: though his follower's prayer counts as a 
group prayer), the imam having lost the reward for praying in a group. 

In the Friday prayer (jumu'a), it is a necessary condition for the prayer's validity 
that the imam intend leading as imam. 

@F12.8When going to a group prayer, it is recommended to walk with tranguillity. (0: It 

is sunna not to gambol about, speak of disapproved things, or engage in acts which are 
offensive in the prayer itself, such as looking right or left.) 

It is recommended to diligently seek the spiritual merit of being at the group prayer's 
opening Allahu Akbar, meaning that one says it just after the imam does. 

@F12.9lf one has begun a nonobligatory prayer when the call commence (igama) is given, 
one should finish it before joining the group, as long as one does not fear the group 
will finish before one can join them. If afraid they will, then one interrupts the 
nonobligatory prayer to join them. 

If one has begun praying a prescribed prayer alone and the call to commence (igama) is 
given for a group prayer, it is recommended to turn one's prayer into a supererogatory 
prayer of two raka's and pray the prescribed prayer with the group. Were one to merely 
change one's intention to that of following their imam, it would count as a valid group 
prayer for one, but it is offensive. In such a case if one reaches the end of one's 
prayer before the group, one may either wait for them to finish with one while sitting 
in the final Testification of Faith (Tashahhud), or else finish with Salams as soon as 
one reaches the end of one's prayer. (0: One may not follow the imam in what is in 
excess of one's own prayer.) 

@F12.10lt is permissible to start praying with a group, and then cease one's 
participation in praying with them (A: by a silent intention) and finish one's prayer 
alone, though this is offensive when there is no excuse, such as being ill, or unable 
to endure the imam's lengthy Koran recital because of weakness or having business to 
attend to (N: or a pressing emergency). ) 

@F12.11When one arrives late to a group prayer in which the imam is already bowing, it 
is obligatory for one to say the opening Allahu Akbar while standing upright, after 
which one says a second Allahu Akbar before one bows to join the group (0: though if 
one only says it once, intending the opening Allahu Akbar thereby, then omitting the 
second Allahu Akbar of bowing does no harm, as it is sunna). If any part of one's 
opening Allahu Akbar occurs when one is not standing upright (def: f8.27), one's prayer 
is invalid. 
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A latecomer is considered to have performed the rak'a if he manages to say "Allahu 
akbar," bow, and remains motionless a moment therein before the imam straightens up 
beyond the definitional limit of bowing (f8.29) . If one is uncertain as to whether the 
imam straightened up past the limits of bowing before one reached that position, or 
whether it was after, then one has not performed the rak'a (0: as one assumes, when 
uncertain, that one had not yet reached it). Nor does the rak'a count for such a 
follower when it does not count for the imam, such as when the imam nullifies his 
ablution (wudu), or has overlooked something impure on his person, or has mistakenly 
added a fifth rak'a to his prayer. 

If one does not join the group until the imam has straightened up from bowing, or 
thereafter, then one follows his motions, saying "Allah akbar" with him and repeating 
"Subhan Allah" and the Testification of Faith (Tashahhud) when he does, even when this 
does not correspond to the rak'a in which one's own Testification of Faith would be if 
one were praying alone. 

If one joins the group just as the imam is prostrating or sitting in the final 
Testification of Faith, then one prostrates or sits with him (N: after having recited 
one's opening Allahu Akbar while standing) without (A: a second) Allahu Akbar (0: 
though one does say "Subhan Allah" in prostration and recite the Testification of Faith 
with the imam, in deference to his leadership). 

If the final Testification of Faith of the imam coincides with one's own first 
Testification, then when the imam finishes with Salams, one stands up with an Allahu 
Akbar to finish one's prayer; though if the imam's final Testification does not 
coincide with one's first Testification, one rises to finish without an Allahu Akbar. 

@F12.12Whenever one joins the group before the imam finishes with Salams, one has 
attained the merit of the group prayer. (N: But it is less than the merit of praying 
with the group from the beginning or joining them in the middle, though joining them at 
the end is better than praying alone.) 

@F12.13That rak'as one performs before the imam finishes with Salams are the first 
rak'as of one's prayer, and those performed after the imam finishes are the last. 

Hence, if the imam performs the dawn prayer's supplication (def: f8.53) in the rak'a in 
which one joins the group, one repeats it in one's own second rak'a. 

@F12.14It is obligatory for one to follow the imam's leadership in prayer actions, such 
that each of one's movements begins after the imam begins it and before he finishes (N: 
the following integral). (0: It is highly desirable that) one follows the imam's 

spoken integrals in the same way, with the sole exception of saying "Ameen" (def: 

@f8.19), which should be simultaneous with his. 

It invalidates one's prayer to say one's opening Allahu Akbar simultaneously with the 
imam, or to be uncertain as to whether one did so or not. It is offensive to perform 
some other part of the prayer simultaneously with the imam, and one thereby loses the 
merit of group prayer. 

@F12.15It is offensive to proceed to an integral ahead of the imam, as when one bows 
before he does, and one is recommended to return to following him. 

(N: An "integral" in rulings concerning the person who gets ahead of the imam or lags 
behind him refers to integrals that are physical actions, such as standing, bowing, 
straightening up, prostrating, or sitting up between prostrations. It does not refer to 
spoken integrals such as reciting the Fatiha, or to remaining motionless for a moment 
in the various positions.) 

It is unlawful, though it does not invalidate the prayer, to completely finish an 
integral before the imam comes to it, as when one bows, straightens up, and then waits 
for him to straighten up. 

It invalidates one's prayer to completely finish two integrals before the imam does, if 
one does so intentionally (0: and knowing it is unlawful). If one does so 
absentmindedly (0: or in ignorance of its prohibition), it does not invalidate the 
prayer, but the rak'a does not count (0: and one must add an additional rak'a after the 
imam finishes with Salams). 
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LAGGING BEHIND THE IMAM 


@F12.16lf there is no excuse (def: below), it is offensive to lag behind the imam until 
he completely finishes an integral (def: fl2.15(N:) ) ahead of one, and it invalidates 

one’s prayer to lag behind the imam until he finishes to integrals. 

If the imam bows and straightens up while (N: without excuse) one has not yet bowed, it 
does not invalidate one's prayer until the imam actually begins going down towards 
prostration and one still has not bowed (0: since lagging means that the imam has 
finished two integrals before the follower has reached the first of them). This 
invalidates one's prayer even before the imam reaches prostration, as he has completed 
two integrals. 

@F12.17When one lags behind the imam for a valid reason, such as one's slow recital (0: 
the imam being fast in his recital) due to one's inability (A: whether natural 
inability or being a non-Arabic-speaker), not merely to unfounded misgivings (waswasa, 
def: s3.3), and the imam bows, then it is obligatory for one to finish the Fatiha (0: 
one is not entitled in such a case to simply omit the rest of the Fatiha and bow with 
the imam, as a latecomer is entitled to do (dis: f8.15, third par.) ), after which one 
rapidly performs the elements of the prayer to catch up with the imam, provided the 
imam is not more than three (0: long) integrals ahead of one. (0: Long excludes the 
integrals of straightening up after bowing and sitting between prostrations, which are 
short. Rather, the imam's being three integrals ahead of one means he has bowed, 
prostrated once, and begun the second prostration, while the follower still has not 
bowed. ) 

If one is further behind than that (0: as when he has started to stand up while one is 
still standing for recital), then one follows from where one is (N: the number of 
rak'as one has done) and performs the ones missed after the imam finishes with Salams. 

@F12.18When the imam is bowing or in the final Testification of Faith (Tashahhud), and 
becomes aware of someone coming to join the group prayer, it is recommended that he 
wait for the latecomer (N: so the rak'a counts for him if they are bowing, or so the 

group prayer counts for him if they are in the final Testification of Faith), provided: 

(a) that the person has entered the mosgue or place of prayer; 

(b) that the wait is not excessively long; 

(c) and that the imam's intention is obedience to Allah, not to give distinction or 

honor to the latecomer, such as by waiting for the noble but not the lowly. 

Waiting for a latecomer is offensive in other than bowing and the final Testification 
of Faith. 

@F12.19When a mosgue has an imam assigned to it (0:by the person in charge of the 

mosgue, or as a condition of an endowment (wagf, def:k30) ), and the mosgue is not in a 

busy location, it is offensive for another to commence the group prayer without the 
imam's permission (0: because the imamate is his, no one else's, and because of the 

alienation and hurty feelings it involves). It is not offensive for another to do so 

in a mosgue at a busy location or one to which no imam has been assigned. 

@F12.20When one has already performed one's prescribed prayer alone or in a group, and 
finds another group prayer being performed, it is recommended to repeat one's prayer 
with them, intending the obligatory prayer. (A: The first fulfills one's obligation of 
the prescribed prayer, but one intends repeating, e.g., the noon prayer (zuhr). ) Its 
reward is that of a supererogatory prayer. 

0F12.21 

The imam is recommended to keep his recital of sura brief (0: not necessarily the 
absolute minimum, but not the maximum desirable for someone praying alone). When 
leading a group composed solely of those who do not mind lengthy prayers, he is 
recommended to lengthen the recital. 

(0: The imam should not prolong the recital when he does not know how everyone feels, 
and of those present some generally prefer lengthy rak'as and some do not, or when 
praying in a mosgue at a busy location where people often join the prayer after the 
imam has begun.) 
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@F12.22When the imam stops reciting the Koran because of uncertainty, it is recommended 
for the follower to remind him of what comes next. (N: When he does not stop but merely 
hesitates, the follower does not remind him, so as not to fluster him.) If the imam 
forgets an invocation (dhikr), the follower says it so the imam can hear. If he forgets 
an action, the follower should remind him of it by saying "Subhan Allah" (n: with the 
intention of invocation, as at f9.4(0:) ). If the imam remembers having missed the 

action, he performs it. But if he does not remember having missed it. It is not 
permissible for him to perform it just because the followers or others are reminding 
him, even if they are numerous. (A: The more reliable opinion is that if their number 
reaches four or more, he must act upon it.) 

@F12.23lf the imam omits an obligatory element of the prayer (0: and does not return to 
it and perform it), then it is obligatory for the follower to cease his participation 
(def: fl2.10) in the group prayer. 

If the imam omits a sunna that the follower cannot add without considerably lagging 
behind, such as the first Testification of Faith (Tashahhud), then it is unlawful for 
the follower to perform the missing sunna (0:rather, he must follow the imam). If he 
performs it anyway (0: intentionally and knowing it is unlawful), it invalidates his 
prayer, though he is entitled to cease his participation in the group prayer to perform 
the sunna in the course of finishing his own prayer alone. IF the sunna omitted by the 
imam can be done without much of a lag, such is sitting briefly before rising for a new 
rak'a (def: f8.40), then the follower may add it without ceasing his participation in 
the group. (0: This also applies to when the imam omits the dawn prayer's supplication 
(f. 8.53), which the follower may perform it he can catch up with the imam before the 
imam lifts his head from the second prostration, though if the imam lifts his head 
before the follower has prostrated even once and the follower has not intended to cease 
his participation in the group prayer, then the follower's prayer is invalid.) 

@F12.24Whenever the imam ceases his prayer because of his ablution (wudu) being 
nullified, or another reason, he may choose a successor to finish leading the prayer, 
provided the successor is eligible (def: F12.27) to lead the group. If the group 
performs a whole integral (fl2.15(N:) ) after the imam has stopped leading, then he may 

no longer choose a successor. 

Any follower may be picked as the successor (0: even if he came late to the group 
prayer). If a latecomer, he leads the group beginning at the same point in the prayer 
where the imam left off. When he finishes leading them in their prayer, he stands (0: 
to finish his own), and indicates to them to cease following his leadership, or better 
yet, indicates for them to remain waiting for him (A: in their final Testification of 
Faith (Tashahhud) ) until he comes to it after finishing his own rak'as. If he does not 
know which rak'a the imam was in, then he should observe (0: by looking left or right 
to see if the followers are sitting or) whether they are ready to rise. If they are, he 
rises, and if not, then he sits in a Testification of Faith. 

It is permissible for the successor to be someone who has not been praying with the 
group, provided he is picked in the first or third rak'a (if the prayer has four 
rak'as), though he may not be picked in the second or fourth rak'a (A: because the 
order of the person's prayer will not correspond to theirs, for such a person is not 
committed to the imam's order). 

The followers need not intend to follow the successor. They may each simply break off 
and finish alone. If the imam chooses someone but they put forward someone else, their 
choice takes precedence. 

THE IMAMATE 

@F12.25The one with the best right to be imam (N: in order of preference, when there is 
a disagreement) is: 

-1- the most learned in Sacred Law (A: i.e. the rulings concerned with prayer) (0: even 
if he has not memorized any of the Koran except the Fatiha, since the need in prayer 
for knowledge of its rules is practically unlimited, while the only Koran recital 
reguired is the Faitha); 

-2- he who has memorized the most Koran: 

-3- the most godfearing (0: because leading the prayer is an embassage between the 
servant and Allah Most High, and best befits him most honored by Allah); 
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-4- he who has been a Muslim longest; 

-5- the noblest in lineage; 

-6- he with the best life history or reputation; 

-7- the cleanest in person and clothes; 

-8- he with the best voice; 

-9- and the most handsome. 

When only one of the above is present, he is chosen. If all people present or some of 
them possess one or more of these characteristics, then someone from the first of the 
list takes priority over those listed after him. If two are egual and each insists on 
being the imam, they draw lots. (N: It is permissible for a less gualified person to 
lead, even when a better gualified one is present.) 

The imam assigned to a mosgue or a person living in the house where the prayer takes 
place, even if only renting, takes precedence over everyone on the list, from the most 
learned on down, though he may select anyone else he wishes to lead the prayer. The 
sultan and those under him, of Islamic judges, regional governors, and so on, take 
precedence over even the imam of the mosgue, the householder, and others. 

The following take precedence even when the latter is more learned in Sacred Law: 

-1- a nontraveller over a traveller; 

-2- an upright person (def: o24.4) over a corrupt one; 

-3- and an adult over a child. 

A slighted and a blind person are egually eligible to lead the prayer. 

@F12.26lt is offensive for someone to lead a group at prayer when most of the group 
dislike him for a reason recognized by Sacred Law (0: such as wrongdoing, not taking 
precautions against filth (najasa), having a blameworthy income, keeping the company of 
oppressors or the immoral, and so forth. If a minority dislike him, it is not 
offensive, for nobody lacks someone who dislikes him). 

@F12.27It is not permissible (0: or valid) to follow an imam who is non-Muslim, insane, 
in a state of ritual impurity (def: e7,e!0), or who has filth (najasa) on his clothing 
or person, or is a woman leading men, or someone who omits or mispronounces (def: 
f8.18) a letter of the Fatiha leading someone who knows it, or a mute, or someone who 

slurs the words so the letters are indistinct from one another, or someone with a lisp. 

If after the prayer one finds out that the imam was one of the above, then one must 
make up the prayer, unless the imam had filth upon him that was concealed, or he was in 

a state of ritual impurity (N: in which cases one need not make it up). 

@F12.28The group prayer is valid: 

-1- When the imam is performing a supererogatory prayer and the follower is performing 
a prescribed prayer, or vice versa; 

-2- when the imam is performing the noon prayer (zuhr) and the follower is praying the 
dawn prayer (subh) (A: i.e. when the type of prayer differs), or vice versa; 

-3- when the imam is praying while sitting and the follower is praying standing, or 
vice versa; 

-4- and when the imam is performing a makeup prayer and the follower is performing a 
current one, or vice versa. 

(n: But a person shortening his prayer because of travelling may not pray behind an 
imam who is performing the full number, as at f15.8(f). ) 

@F12.29lt is valid for a Shafi'i to follow the leadership of an imam who follows a 
different school of jurisprudence whenever the follower is not certain that the imam 
has omitted an obligatory element of the prayer, though if certain the imam has omitted 
one, it is not valid to follow him. The validity is based solely on the belief of the 
follower as to whether or not something obligatory has been omitted. (N: One should 
mention the position of the Malikis and Hanbalis here, which is that the criterion for 
the validity of following the imam is the imam's school of jurisprudence, such that if 
his prayer is valid in his own school, it is permissible to follow him as imam. How 
close this is to the spirit of the Law, which strives for Muslim unity.) 

@F12.30lt is offensive to take an immoral person (def: o24.3(A:) ) as imam (0: because 
he might not be concerned about the things that are obligatory in the prayer), or 
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someone who stutters over the letter f or the letter t, or who makes inconsequential 
mistakes in the Arabic vowelling (0: that do not change the meaning). 

RULES AND CONDITIONS OF FOLLOWING 

@F12.31When there are two or more male followers, it is sunna for them to stand behind 
the imam. A single male follower stands on the imam's right, and if a second follower 
arrives, the newcomer stands to the imam's left and says his opening Allahu Akbar, 
after which the two followers move back (0: little by little). If they cannot move 
back (0: for lack of room) then the imam moves forward. 

@F12.32When there are men, boys, and women present, the men form the front row or rows, 
then the boys, and then the wome. (A: This is also the rule for husband and wife: the 

wife prays in a separate row behind the husband.) (0: If the men's back row is 
incomplete, it should be completed with boys (A: and a latecomer may not remove the 
boys to make a place for himself unless they are directly behind the imam). Those who 
form a new row behind a row that is incomplete do not attain the merit of group 
prayer.) 

A woman leading women in prayer stands in the middle of their first row. 

@F12.33lt is offensive for the imam's place to be higher or lower than the follower's 
unless the imam wishes to teach the followers the actions of prayer. If the imam and 
follower are not in a mosque, it is obligatory that part of the imam's body be level 
with part of the follower's when both are of average height. 

0F12.34A latecomer to a group prayer who does not find a place in the last row should 
stand behind it, begin his prayer with the opening Allahu Akbar, and then indicate to 
someone in the row to stand with him, by drawing him back; and it is recommended that 
the person selected cooperate by stepping back (A: this is only if the latecomer does 
not expect anyone else to come). 

@F12.35The follower's prayer is invalid if his heel is farther forward than the imam's. 
(0: He should be farther back than the imam's heel, even if only a little, but not more 
than 1.44 meters, for otherwise the merit of group prayer is lost (A:i.e. unrewarded, 
though not legally invalid) . ) 

@F12.36Whenever an imam leads a follower in a mosque, the group prayer is valid no 
matter if they are at a distance from each other, and no matter whether they are in the 
same chamber or not, as when one of them is on the roof (even if the door is closed) 
and the other is in the mosque's well, provided that (0: both places open onto the 
mosque, and that) the follower can know when the imam is performing the motions of the 
prayer, whether by seeing the imam, or hearing his backup man (muballigh, the person 
who repeats the imam's Allahu Akbars and Salams in a loud voice so people can hear). 
Multiple interconnected mosques opening onto each other are considered as one mosque 
(0: and so are the mosque's outer courtyards, even when there is a walkway between the 
courtyard and mosque). 

MAXIMAL DISTANCES BETWEEN THE IMAM AND FOLLOWERS 

0F12.37 When the imam and follower are not in a mosque, but are in an open expanse such 
as a desert or large house, their group prayer is valid as long as the distance between 
them does not exceed approximately 144 meters. If farther apart than this, their group 
prayer is not valid. If there are rows of people behind the imam, this distance is the 
maximum that is valid between each row and the one in front of it, even if there are 
miles between the imam and the last row, or a fire, river that would have to be swum to 
reach him, or busy street between them. 

If the imam is in one building and the follower in another, such as two houses, or if 
there is a house, inn, or school where the imam is in a courtyard and the follower is 
under a covered porch, or vice versa, then the maximum allowable distance is the same 
as for outdoors (def: above), provided that there is nothing between the imam and 
follower that obstructs passage to the imam, such as a latticework window (0: and 
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provided that there is nothing that prevents the follower from seeing him, such as a 
closed door) > 

The group prayer is valid when the imam is in a mosgue and the follower is in an 
adjoining space, provided that there is 144 meters or less between the follower and the 
edge of the mosgue, and that between the follower and the mosgue there is not a barrier 
lacking a breach in it, breach meaning, for example, when the follower is standing 
before a wall's open gate. If such a person's group prayer with the imam is thus valid, 
then the prayer of those behind him or in the row with him is also valid, even when (0: 
these others are numerous, and) the group extends beyond the area fronting the gate. 
Such a person's group prayer is not valid if he turns from the gate, or if the wall of 
the mosgue, a window, or a closed door (locked or not) lies between him and the imam. 

*2*Chapter F13.0: Times When the Prayer is Forbidden 

0F13.1 (0: The rules below apply to prayers that are wholly supererogatory, i.e. which 

are not performed for any particular occasion or reason, and apply to prayers performed 
for a reason that will occur after the prayer, such as the two sunna rak'as before 
entering the state of pilgrim sanctity (ihram). ) 

0F13.2 The prayer is unlawful and invalid: 

-1- from sunrise until the sun is a spear's length above the horizon (N: meaning when a 
distance egual to the sun's diameter appears between the sun and the horizon); 

-2- from the time the sun is at its highest point in the sky until it moves on; 

-3- from when the sun yellows before sunset until after it has set; 

-4- after praying the current dawn prayer (subh); 

-5- and after praying the current midafter-noon prayer ('asr). 

0F13.3 It is permissible at the above times to offer nonobligatory prayers that are 
performed for a particular reason, such as the funeral prayer, greeting the mosgue 
(def: flO.10), or the two rak'as that are sunna after ablution (wudu); and is also 
permissible to make up missed prayers; though one may not perform the two rak'as that 
are sunna before entering the state of pilgrim sanctity (ihram). 

0F13.4 It is not offensive to pray within the Meccan Sacred Precinct (Haram) at any 
time. Nor is it offensive to pray when the sun is at its zenith on Fridays (N: whether 
in the Sacred Precinct or elsewhere). 

*2*Chapter F14.0: The Prayer of a Sick Person 

0F14.1 Someone unable to stand may pray the prescribed prayer seated (0: and need not 
make it up), unable meaning that standing involves manifest hardship, will cause 
illness or the worsening of a present illness, or cause vertigo, as when one is on a 
ship. 

Such a person may sit for the prayer any way he likes, though the iftirash style of 
sitting (def: f8.37) is recommended. It is offensive in prayer to simply sit on the 
ground, palms down and knees drawn up, or to sit with legs outstretched (A: when there 
is no excuse). 

@F14.2When seated for the prayer, the minimal bowing is to incline until the forehead 
is farther forward than the knees. The optimal way is to incline until the forehead is 
as far forward as the place where the head rests in prostration. When unable to bow or 
prostrate, one comes as close to the ground with the forehead as one can. When unable 
to do this, one performs them by nodding. 

0F14.3lf an abscess or the like prevents one from sitting, then one "sits" standing (A: 
meaning ordinary standing, with the intention of sitting (N: so that one stands between 
prostrations and for the Testification of Faith (Tashahhud) ) ). 

@F14.4If one is capable of standing but suffers from a painful swelling of the eyes or 
something similar (0: such as a wound that can be treated by having the patient remain 
lying down) and a reliable physician (0: in terms of knowledge and expertise in 
medicine, who can be believed) tells one that praying while on one's back will enable 
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one to be treated, then it is permissible to pray while lying down (0: without having 
to make up the prayer) > 

@F14.5If unable to stand and unable to sit, one lies on one's right side (0: the right 
is recommended) facing the direction of prayer (gibla) with the face and front of the 
one's body, though one must bow and prostrate if possible (0: meaning one stands up 
enough to bow, then bows, then prostrates; or else sits up and bows). 

If this is not possible, one bows and prostrates by merely nodding one's head (0: 
bringing one's forehead as near to the ground as possible), deeper for prostration than 
for bowing. 

If unable to even nod, one merely glances down with the eyes for bowing and 
prostration. If one cannot, one goes through the integrals of the prayer in one's mind. 
If unable to speak (0: to recite the Fatiha) one recites it in one's heart. 

The obligation of prayer exists as long as one is able to reason (dis: fl.l, second 
par. ) . 

@F14.6lf one is standing during the prayer and becomes unable to remain standing, one 
sits to finish the prayer. If this occurs during the Fatiha, one may not interrupt 
reciting it, but must continue to do so as one proceeds to sit. 

If one's condition improves enough (0: i.e. if seated during a prescribed prayer 
because of illness and a recovery of strength enables one to now stand), then one must 
stand to complete the prayer. 

*2^Chapter F15.0: Shortening or Joining Prayers for Travel or Rain 

@(A: The two travel dispensations of shortening and joining prayers have no effect on 
each other; one may take both together, either, or none. It is superior in our school 
not to take dispensations that are permissible.) 

SHORTENING PRAYERS WHILE TRAVELLING 

0F15.1 It is permissible to shorten the current prescribed prayers of noon (zuhr), 
midafternoon ('asr), and nightfall ( S isha) to two rak'as each, when one: 

(a) is travelling for a reason that is not disobedience to Allah (0: as there is no 
dispensation to shorten prayers on such a trip); 

(b) on a journey of at least 48 Hashemite miles (n: approximately 81 km./50 mi.) one 
way. 

One may also shorten the above prayers when one both misses them and makes them up on 
the trip, though one must pray the full number if one misses them while not travelling 
and makes them up on the trip, or misses them on the trip and makes them up while not 
travelling. 

0F15.2 This distance (n: 81 ka/50 mi. one way) holds for travel by water as well as by 

land. If such a distance is traversed in an instant (0: preternaturally, because of a 

miracle (karama, def: w30) ), one may still shorten the prayer. (0: The brevity of the 

time taken to travel the distance is of no conseguence.) 

@F15.3When there are two routes to a destination and one of them is less than the 

distance that permits shortening prayers but one chooses the longer way for a 
legitimate purpose such as safety, convenience, or recreation (0: provided that 
recreation is merely the reason for taking that route, not the reason for the trip 
itself, which must have some other legitimate purpose such as trade, for an outing is 
not a legitimate purpose) then one may shorten prayers. But if the only reason for 
choosing the longer way is to take the dispensation, then doing so is not valid and one 
must pray the full number. (A: Purely recreational trips whose purpose is not 
disobedience are permissible, but there are no travel dispensations in them, though if 
undertaken in order to gain religious knowledge, to visit a fellow Muslim, or visit the 
grave of a righteous or learned Muslim (dis: g5.8), these and similar purposes are 
legitimate and permit the dispensations.) 

0F15.4 The journey's destination must be known. If a wife travelling with her husband 
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or a soldier with his leader does not know the destination, they may not shorten their 
prayers (N: as long as they have not yet travelled the distance that permits 
shortening. When they have travelled it, then they may). If they know the destination 
and the journey meets the conditions (def: f!5.1), then they may shorten their prayers 
(N: from the beginning of the journey). 

@F15.5Someone whose journey constitutes an act of disobedience, such as a woman 
travelling against her husband's wishes, may not shorten their prayer but must pray the 
full number. (0: The same applies to someone who undertakes a legitimate trip and then 
changes the purpose of it to disobedience.) (N: Though shortening prayers is 
permissible for someone who commits an act of disobedience while on a legitimate trip, 
as when someone travels for trade, but then sins by drinking wine, for example.) 

THE BEGINNING OF THE JOURNEY 

0F15.6 If one's city has walls, one may begin shortening prayers as soon as one has 
passed them, whether or not there are other buildings outside them. If there are no 
walls, one may shorten one's prayers after passing beyond the last buildings, excluding 
farms, orchards, and cemeteries. (N: When the buildings of a city extend to the next 
city, one's journey begins at the former's city limits, or at what people commonly 
acknowledge (def: f4.5) to be the edge of town.) A desert dweller may begin shortening 
prayers when he passes beyond his people's tents. (0: A person living in a valley 
begins shortening prayers when he has traversed the distance of the valley's width. 
Someone living on a hill begins when he comes down from it. A person living in a gorge 
begins when he climbs up out of it.) 

THE END OF THE JOURNEY 

@F15.7When the trip ends one must pray the full number of rak'as for each prayer. 

A trip ends when one reaches one's hometown. It also ends: 

-1- by the mere intention to stay in a place at least 4 full days, not counting the day 
one arrives or the day one departs; 

-2- or by staying that long without the intention, so that after one has stayed 4 full 
days, not counting the days of arrival and departure, one prays the full number of 
rak'as, unless one is staying in a place in order to fulfill a purpose that one expects 
to accomplish and intends to leave as soon as one does. As long as this is the case, 
one may shorten one's prayers for up to 18 days. If longer than this, one prays the 
full number. This holds for both jihad (def: o9) and other purposes. 

When one reaches one's destination and intends to stay there for a significant amount 
of time (0: 4 days), one must pray the full number of rak'as, but if not (0: as when 
not intending to stay at all, or intending 3 days or less), then one may continue 
shortening prayers for either 4 days (0: if one learns that one cannot accomplish one's 
purpose during them), or 18, if one can expect one's purpose to be accomplished at any 
moment. 

THE CONDITIONS FOR SHORTENING THE PRAYER 

@F15.8The conditions for shortening the prayer while travelling are: 

(a) (0: that the trip be legitimate (def: f!5.5); 

(b) that it be at least 81 km./50 mi. one way; 

(c) that the destination be known (f!5.4) ); 

(d) that the prayer take place from start to finish while one the trip (A: if one's 

vehicle arrives before the prayer is finished, one prays the full number); 

(e) that the intention to shorten the prayer coincide with the opening Allahu Akbar (0: 
it not being valid if made after this); 

(f) that no portion of the prayer be performed while following an imam who is praying 
the full number of rak'as; 

(g) (0: that one be aware of the permissibility of shortening prayers for travel; 

(h) and that the intention be free of things which nullify it (A: such as vacillation 

or doubts (dis: below) ) ). 

One must pray the full number of rak'as if: 
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-1- (non-(d) above) the intention to stay at the place for 4 days occurs during the 
prayer; 

-2- (non-(h) ) one is uncertain whether one's intention was to shorten, but one soon 

recalls that one did intend it; 

-3- (non-(h) ) one vacilates in the intention between shortening the prayer or not 

doing so; 

-4- or (non-(f) ) one does not know whether one's imam is shortening or not, though if 
one does not know the imam's intention, it is valid to intend that if the imam shortens 
the prayer, one will shorten, and if he prays the full number, one will pray the full 
number, and then to do this. 

JOINING TWO PRAYERS DURING A JOURNEY 

@F15.9lt is permissible to join the noon prayer (zuhr) and midafternoon prayer ('asr) 
during the time of either of them (N; or the Friday prayer (jumu'a) and midafternoon 
prayer in the time of the Friday prayer), and permissible to similarly join the sunset 
prayer (maghrib) and nightfall prayer ('isha) during the time of either, provided one 
joins them during a journey in which prayer may be shortened (def: F15.8(a,b,c,d) ). 

If one stops travelling (A: to rest, for example) during the time of the first of the 
two prayers, then this is the best time to join them, but if one is travelling steadily 
during the first time, the time of the second is better. 

@F15.10The conditions for joining two prescribed prayers on a trip in the time of the 
first of them are: 

(a) that the trip continue (A: until one finishes both prayers); 

(b) that the first of the two be prayed first; 

(c) that the intention to join the two prayers occur before finishing the first, either 

coinciding with the opening Allahu Akbar, or occuring during the prayer; 

(d) and that one not separate the two prayers by waiting between them, though a short 
interval (A: meaning one that could contain two rak'as of the briefest possible) is of 
no conseguence, nor is a brief search for water (dis: el2.3) by someone who has 
performed dry ablution (tayammum). 

If one prays the second of the two prayers before the first (non- (b) above,), then that 
prayer is invalid (0: and must be repeated after the first, if one still wants to join 
them) . 

One must wait to perform the second of the two prayers until its own time if: 

-1- (non-(a) above) one finishes one's journey before performing the second prayer; 

-2- (non-(c) ) one neglects to intend joining them during the first prayer; 

-3- or (non-(d) ) one waits at length between them. 

0F15.11 

If one has performed both prayers and the journey subseguently ends (A: whether in the 
time of the first prayer or the time of the second), they are and remain valid. 

@F15.12The necessary condition for joining two prayers in the time of the second of 
them (A: in addition to fl5.8 (a,b,c,d) ) is that one make the intention to do so 

before the end of the first prayer's time (0: by an interval which could contain at 
least one rak'a). If one neglects this intention, one has sinned, and praying the 
first prayer during the second prayer's time is considered making it up. 

@F15.13When joining two prayers in the time of the second, it is recommended (A: not 
obligatory) : 

-1- to pray the first one before the second; 

-2- to not pause at length between them; 

-3- and that the intention to join them be present during the prayer one performs 
first. 

JOINING PRAYERS BECAUSE OF RAIN 

@F15.14It is permissible for a nontraveller to pray the noon prayer (zuhr) and the 
midafternoon prayer ('asr) at the time of the noon prayer (N: or the Friday prayer 
(jumu'a) and midafternoon prayer at the time of the Friday prayer), and to similarly 
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pray the sunset prayer (maghrib) and nightfall prayer ('isha) at the time of the sunset 
prayer if: 

(a) it is raining hard enough to wet one's clothing (0: and like rain in this is melted 
snow or hail); 

(b) one is praying with a group in a mosgue (0: or other place of prayer); 

(c) the mosgue is far (0: from one's door, i.e. far by common acknowledgement (def: 
f 4.5) ) ; 

(d) it is raining when the first prayer begins, when it ends, and when the second 
prayer begins; 

(e) and conditions fl5.10 (b,c,d) exist. 

@F15.15(A: If one arrives during the second of two prayers joined because of rain and 
does not finish one's own first prayer before the group finishes their second, then one 
is no longer entitled to join one's prayers for rain. It is a necessary condition that 
one pray at least part of the second prayer with them though one may hurry through 
one's own first prayer alone to catch up with and join them during their second.) 

@F15.16lf the rain stops after one finishes the two prayers or during the second one, 
both prayers are and remain valid. 

@F15.17It is not permissible to join two prayers in the time of the second of them 
because of rain. 

@F15.18(n: In the Shafi'i school, there are no valid reasons other than travel or rain 
for joining prayers, though others exist in the Hanbali school, as discussed in what 
follows.) 

('Abd al-Rahman Jaziri:) The hanbalis hold that the above mentioned joining between the 
noon prayer (zuhr) and midafternoon prayer ('asr), or between the sunset prayer 
(maghrib) and nightfall prayer ('isha) is permissible, whether in the time of the first 
prayer of each of these two pairs, or in the time of the second prayer of each of them, 
though it is superior not to join them.It is a necessary condition for the 
permissibility of joining them that the person praying be: 

-1- a traveller on a trip in which shortening prayers is permissible; 

-2- a sick person for whom not to join prayers would pose a hardship; 

-3- a woman who is nursing an infant, or who has chronic vaginal discharge (dis: 
el3.6), since she is permitted to join prayers to obviate the hardship of purification 
for every single prayer; 

-4- someone with an excuse similar to the woman with chronic discharge, such as a 
person unable to prevent intermittent drops of urine coming from him (e 13.7); 

-5- or someone who fears for himself, his property, or his reputation, or who fears 
harm in earning his living if he does not join prayers; the latter giving leeway to 
workers for whom it is impossible to leave their work. (al-Figh 'ala al-madhahib al- 
arba'a (y66), 1.487) 

PRAYING THE SUNNA RAK'AS WHEN ONE JOINS PRAYERS 

@F15.19(0: When one wants to join the midafternoon prayer ('asr) and noon prayer (zuhr) 
in the time of the noon prayer, one first prays the sunnas that come before the noon 
prayer, followed by the noon prayer, the midafternoon prayer, the sunnas that come 
after the noon prayer, and then the sunnas that come before the midafternoon prayer. 
Similarly, when one joins the nightfall prayer ('isha) with the sunset prayer 
(maghrib), one prays the sunnas that come before the sunset prayer, and postpones those 
that follow the sunset prayer until after one has prayed the nightfall prayer, after 
which one prays the sunnas that come before and after the nightfall prayer, and then 
witr. Their order is sunna.) 

*2*Chapter F16.0: The Prayer of Peril 

@F16.1The prayer of peril may be performed when the Muslims are engaged in permissible 
fighting (0: whether obligatory, as when fighting non-Muslims or highwaymen whom the 
caliph (def: o25) is fighting, or permissible, as when fighting someone who is trying 
to take one's property or that of others). 
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@F16.2When the enemy is not in the direction of prayer (qibla), the imam divides the 
Muslim force into two groups. One group faces the enemy while the other prays a rak'a, 
the group makes the intention to cease following his leadership in the prayer and then 
finishes their second rak'a alone as individuals while the imam remains standing at the 
beginning of his second rak'a, reciting the Koran and awaiting the second group. 

Then this first group goes to relieve the others in facing the enemy, and the others 
come and begin their group prayer behind the imam, who is still standing and who 
remains so long enough for the second group to recite the Fatiha and a short sura. At 
the end of this rak'a when the imam sits in the Testification of Faith (Tashahhud), the 
group rises and performs their second rak'a without him (while he remains sitting at 
the end of his second rak'a waiting for them to reach the same point in their own 
prayer). When they catch up with him, he closes the prayer with Salams. 

If this prayer is the sunset prayer (maghrib), the first group prays two rak'as 
following the imam's lead, and the second group follows him in the third rak'a. If it 
is a prayer with four rak'as, then each group follows the imam for two rak'as. The imam 
may also divide the Muslim force into four groups and have each group pray one rak'a 
behind him. 

@F16.3When the enemy is visible in the direction of prayer (qibla) and the Muslims are 
numerous, the imam arranges them in two or more rows, opens the group prayer with 
"Allahu akbar," and (0: after reciting the Faitha with all of them) he bows and 
straightens up with everyone following his lead. Then he prostrates together with the 
row nearest him, while the other row remains standing. When the imam and his row stand 
after their second prostration, the other row performs its own prostrations and rises 
to catch up with the imam and his row, who have remained standing waiting for them. 

In the second rak'a all bow and straighten up together, but when the imam prostrates, 
the second row, who remained standing on guard before, prostrate with him while the row 
nearest him remain standing on guard. When those who have prostrated with the imam sit 
back (0: after their prostration, for the Testification of Faith (Tashahhud) ) then the 
row nearest him (0: who have been standing on guard) prostrate (0: and catch up with 
the others in the Testification of Faith (Tashahhud) ). 

@F16.4It is recommended to remain armed during the prayer of peril. 

@F16.5When the peril is great, in actual combat, Muslims may pray walking or riding, 
facing the direction of prayer (qibla) or not, in a group or singly, and nodding in 
place of bowing and prostration when they are unable to perform them, nodding more 
deeply for prostration than for bowing. If forced to strike blow after blow during the 
prayer, this is permissible. Shouting is not. 

*2^Chapter F17.0: Unlawful Clothing and Jewelry 

@F17.1(A: It is offensive for men to wear tight clothing that discloses the size of the 
parts of their body which are nakedness (def: f5.3), and this is unlawful for women.) 

@F17.2lt is unlawful for men to wear silk or use it in any way, even to line clothing, 
though it is permissible to use it as padding in a cloak, pillow, or mattress. 

0F17.3 

Women may wear and use silk, and it is permissible for a guardian to dress a child in 
it before puberty. 

@F17.4It is permissible for men to use fabric composed partly of silk as long as the 
weight of the silk is half or less of the weight of the fabric; to embroider with silk 
thread where (0: the width of) the design does not exceed four fingers (0: though the 
length does not matter); to have a silk fringe on a garment; or a silk collar; or to 
cover a silk mattress with a handkerchief or the like and sit on it. 

It is also permissible for men to use silk when there is need to in severe heat or 
cold, to clothe their nakedness with it for the prayer when there is nothing else, or 
to use it when suffering from itching or for protection from lice. (0: The upshot is 
that when there is real need for it, one may use it. 


93 



Otherwise, it is an enormity (def: c2.5(2) ). Imam Ghazali attributes its prohibition 

to its effeminacy and softness, which are unbecoming of men.) 

@F17.5It is permissible to wear a garment affected by something impure (najasa, def: 
e!4.1) when not in prayer (0: or other activities reguiring purity, provided one is not 
in a mosgue. As for wearing such a garment in a mosgue, one may not, since it is not 
permissible to carry something impure into the mosgue when there is not some need, such 
as having to take one's shoes inside). 

It is unlawful to wear leather taken from the carcass of an unslaughtered animal (n: 
before tanning, as at e 14.6) except when there is pressing need, such as in the event 
of a sudden outbreak of war (A: when there is nothing else) and the like. 

@F17.6lt is unlawful for men to wear gold jewelry, even the teeth of a ring's setting 
that holds its stone. (0: Unlike silk, there is no difference for the prohibition of 
gold between small and large amounts.) Nor may men wear objects painted or plated with 
gold, though if these tarnish so that the gold is no longer apparent, then they are 
permissible. 

@F17.7It is permissible to repair teeth with gold. 

@F17.8lt is unlawful (A: for both sexes) to wear a silver ring (A: the sunna for men 
being to do so on the little finger, of either hand), and (A: for men) to decorate 
battle weapons with silver, but not ridding gear such as saddles and the like, nor an 
inkwell, writing utensil case, work knife, penknife, or lamp fixture-even if in a 
mosgue- nor to have silver jewelry other than rings, such as a necklace, armband, 
bracelet (0: because these resemble the habits of women and it is unlawful for men to 
imitate women), or a crown. 

It is not permissible to use silver (A: or gold) to embellish the ceiling or walls of a 
house or mosgue (0: even those of the Kaaba, because it is wasteful, and no one has 
reported that the early Muslims did so), though if the amount is so slight that none 
could be melted off by applying fire, then it may remain. If more that that, then not 
(0: i.e. it must be removed) > 

@F17.9(0: It is offensive to use cloth for interior decoration in houses (A: meaning 
that if curtains and the like are used merely for decoration, it is offensive, though 
there is nothing wrong with using them to screen a room from view), even for shrines at 
the tombs of the righteous and learned. It is unlawful to decorate walls with pictures 
(n: of animate life, as at p44). ) 

@F17.10lt is permissible for both men and women to decorate copies of the Koran and to 
embellish writing with silver (0: out of reverence for it). It is permissible for 
women to have copies of the Koran decorated with gold, but this is unlawful for men. 

0F17.11A11 gold jewelry is permissible for women, even on shoes and woven into fabric, 
provided it is not wasteful. But if a woman is wasteful, such as when she has a 720- 
gram anklet of gold (Oimeaning that it (N: i.e. the weight of a piece, though there is 
no limit to the number of average -weight pieces) exceeds the customary), then it is 
unlawful (0: since gold is only permitted to women for the sake of beauty, and when 
gold exceeds what is normal it is repulsive and devoid of beauty. (A: and zakat must be 
paid on such wasteful jewelry (n: as opposed to jewelry that is not wasteful, on which 
no zakat is due (dis: h4.4) ) ) ) . 

*2^Chapter F18.0: The Friday Prayer (Jumu'a) 

@F18.1(0: Attending the Friday prayer is personally obligatory. It is the finest of 
prayers, and its day, Friday, is the best day of the week. Its integrals and conditions 

are the same as other prayers (def: F9.13-14) . ) 

0F18.2 Anyone obliged to pray the noon prayer (zuhr) is obliged to pray the Friday 

prayer (jumu'a), except for women and for travellers on a trip that is not disobedience 

(def: fl5.5), even if the trip is less that 81 km/50 mi. one way (n: though one's 
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departure for the journey must have taken place before dawn on Friday, as at fl8.6). 
Valid excuses for not attending group prayer (def: f!2.5), such as illness or taking 
care of a sick person, excuse one from attending the Friday prayer (jumu'a). 


@F18.3Eligible Muslims living in a village where there are not forty men (n: the 
minimum reguired for a valid Friday prayer, as at f18.7(e) ) must go to a larger town 

for the Friday prayer, when the two places are close enough that the call to prayer 

(adhan) from the larger town is audible to them under normal circumstances, given a 
calm wind and no interference. Audible means that the call of a man with a loud voice 
standing in the larger town on the side facing the village could be heard by a man with 
normal hearing standing on the side of the village facing the town. If such a a call 
would be inaudible, then the villagers are not obliged to go to pray the Friday prayer 

(A: but merely pray the noon prayer (zuhr) ). 

0F18.4 A Muslim present at the mosgue who is not obliged to pray the Friday prayer may 
leave (A: instead participating in it, such as a traveller merely wanting to pray the 
noon prayer (zuhr) and go), except for the following, who must pray the Friday prayer: 
-1- someone with an illness for whom waiting for the Friday prayer poses no hardship, 
provided that he has arrived after its time has begun (0: namely noon, for if he 
arrives before this, or if waiting is a hardship, then he may leave); 

-2- someone who is blind; 

-3- or someone whose excuse is muddy terrain (dis: f!2.5(2) ). 

Those present at the mosgue who are not obliged to pray the Friday prayer (A: other 
than the above mentioned) may choose between performing the Friday prayer and the noon 
prayer, (zuhr) (0: even when the fact that they are present eliminates their excuse). 

If they want to perform the noon prayer (zuhr) in a group(0;as is sunna) and their 
excuse from the friday prayer is not obvious to onlookers, then they should conceal 
their group prayer rather than that display it. (0: which would be offensive under the 
circumstances). 

If a person is not obliged to perform the Friday prayer, but believes the reason for 
his excuse may disappear, such as sick person (A: hoping to recover before the prayer 
ends), then he should postpone his noon prayer (zuhr) until he can no longer hope to 
attend the Friday prayer. But if one's excuse from the obligation of attending the 
Friday prayer is not expected to cease, such as being a woman, then it is recommended 
to pray the noon prayer (zuhr) at the first of its time. 

0F18.5 The noon prayer (zuhr) of someone obliged to perform the Friday prayer is not 
valid until he has missed the Friday prayer (A: by its having finished without his 
having attended). 

-1- there is a place on his route where the Friday prayer will take place: 

-2- or he is going to travel with a group (0: of people not obliged to pray the Friday 
prayer) who are departing, such that his staying behind would entail harm for him. 

@F18.7In addition to the usual conditions for the prayer (def: f9.13), a valid Friday 
prayer (jumu'a) also reguires: 

(a) that it be a group prayer; 

(b) that it take place during the time of noon prayer(zuhr); 

(c) that it follow two sermons (khutba, def: f!8.9); 

(d) that its site be located among the dwellings of the community; 

(e) that there be a minimum of forty participants who are male, have reached puberty, 
are sane, and are local residents, meaning they live there and do not leave except when 
they need to (n: though the minimum according to Abu Hanifa is three participants 
besides the imam (al-Lubab fi sharh al-Kitab (y88), 1.111) ); 

(f) and that, in places where it is no hardship for everyone to pray at one location, 
there be no other Friday prayer prior to or simultaneous with it (0: i.e. in the 
opening Allahu Akbar of the prayer (dis: below) ). 

The imam is counted as one of the forty ((e) above). 

A group performing the Friday prayer must finish it as a noon prayer (zuhr) if: 

-1- (non-(e) above) the number of participants diminishes during it to less than forty; 
-2- or (non-(b) ) if its time ends during the prayer (0: with the coming of the 
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midafternoon prayer’s time). If the group has doubts before starting the Friday prayer 
that they will be able to finish it within its time, then they must begin it as a noon 
prayer (zuhr). 

@F18.8ln places where having everyone assemble in one location is a hardship, as in 
Cairo or Baghdad, it is valid to hold as many Friday prayers as are needed. In places 
where it poses no hardship, such as Mecca or Medina, if two Friday prayers are held, 
the first of them (A: to open with "Allahu akbar”) is the Friday prayer, and the second 
is invalid (A: and must be reprayed as a noon prayer). If two are held in such a place 
and it is not clear which was first, they should start over together as one Friday 
prayer. 

THE SERMON (KHUTBA) 

0F18.9 The integrals of the sermon (khutba) are five (0: and their order is sunna) (n: 

(a), (b), and (c) below are required in each of the two sermons, while (d) may be in 

either, and (e) must occur in the second, as mentioned below) : 

(a) saying "al-Hamdu lillah" (praise be to Allah), this particular utterance being 
prescribed; 

(b) the Blessings on the Prophet (Allah bless him and give him peace), which is also a 
prescribed utterance; 

(c) enjoining godfearingness (taqwa), for which a particular expression is not 
prescribed, it being sufficient to say "Obey Allah"; 

(the above (0: integrals (a), (b), and (c) ) are obligatory in each of the two sermons) 

(d) reciting one verse of the Koran (0: that conveys an intended meaning, such as a 
promise, threat, exhortation, or similar) in at least one of the two sermons; 

(e) and to supplicate for believers (0: male and female) in the second of the two 
sermons (0: which must be for their hereafter, as supplications of this world alone do 
not fulfill the integral). 

(n: The following sermon, added her by the translator from the commentary at m2, has 
been related by two chains of transmission, one ascribing it to Ibn Mas'ud, and the 
other through him to the Prophet (Allah bless him and give him peace) : 

"Praise is truly Allah's. We praise Him, seek His help, and ask His forgiveness. We 
seek refuge in Allah from the evils of our selves and our bad actions. Whomever Allah 
guides none can lead astray, and whomever He leads astray has no one to guide him. I 
testify that there is no god but Allah alone, without any partner, and that Muhammad is 
His slave and messenger. Allah bless him and give him peace, with his folk and 
Companions. 0 you who believe: fear Allah s He should be feared, and do not die other 
than as Muslims. 

"'0 people, fear your Lord who created you from one soul and created its mate from it, 
and spread forth from them may men and women. And be mindful of your duty to Allah, by 
whom you ask of one another, and to the wombs (that bore you), for verily, Allah is 
vigilant over you'" (Koran 4:1) . 

(n: This sermon fulfills conditions (a), (b), (c), and (d) above (A: and the rest of 
the sermon may be in any language), and after sitting briefly, one rises and says, "al- 
Hamdu lillah," the Blessings on the Prophet (Allah bless him and give him peace), 
enjoins the people to fear Allah, and must add a supplication for the Muslims ((e) 
above), such as saying, "0 Allah, forgive the believers" (Ar. Allahumma-ghfir lil- 
mu'minin wal-mu'minat). ) 

0F18.1O The conditions of the two sermons are: 

(a) that the speaker be in a state of purity (0: from minor (def: e7) and major (elO) 

ritual impurity and from filth (najasa, el4.1) ); 

(b) that his nakedness be clothed; 

(c) that the two sermons occur during the noon prayer's time (zuhr) before performing 
the two rak'as of the Friday prayer; 

(d) that the speaker be standing during them (0: if able); 

(e) that he sit down between the two; 

(f) and that his voice be loud enough for the forty required participants (def: 

f18.7(e) ) to hear (0: the sermons' integrals). 

0F18.11 The sunnas of the sermon include: 
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-1- that the speaker stand on a pulpit (minbar) or high place (0: and that it be to the 
right of the prayer niche (mihrab) and that the speaker stand on the right side of the 
pulpit); 

-2- that he say "as-Salamu 'alaykum” to those present when he enters the mosque and (0: 
again) when he ascends the pulpit (0: and reaches his seat there); 

-3- that he sit until the muezzin has finished (A: the second (dis: w28.2) call to 
prayer (adhan) ); 

-4- that when speaking, he lean on a sword, bow, or stick (0: which is in his left 
hand. It is desirable for him to put his other hand on the pulpit. If he does not have 
a sword or the like, he keeps his hands still be placing the right upon the left, or 
dropping them to his sides. He does not move them or fidget with one, as the aim is 
stillness and humility); 

-5- and that he face the group during both sermons (0: and not turn to the right or 
left during them, for it is a reprehensible innovation. It is desirable for the 
listeners to face the speaker). 

DESCRIPTION OF THE FRIDAY PRAYER 

0F18.12 The Friday prayer (jumu'a) consists of two rak'as. It is sunna for the imam to 
recite al-Jumu'a (Koran 62) in the first rak'a (A: meaning the entire sura, the sunna 
being to make the sermon brief and the rak'as long, though wisdom must be used in 
deciding how much those present will accept) and al-Munafiqun (Koran 63) in the second 
rak'a (0: following the sunna from a hadith reported by Muslim, who also reported that 
the Prophet (Allah bless him and give him peace) sometimes recited al-A'la (Koran 87) 
in the first rak'a of the Friday prayer and al-Ghashiya (Koran 88) in the second) . 

0F18.13A latecomer who joins the group prayer in time to bow and remain motionless a 
moment therein while the imam is still bowing in the second rak'a is legally considered 
to have attended the Friday prayer (A: though such a person must rise after the imam 
has finished with Salams to pray the rak'a he missed). If the latecomer joins the 
group after this point, he has missed the Friday prayer, but (0: obligatorily) intends 
performing the Friday prayer anyway and follows the imam (0: in case the imam has 
omitted an integral and has to repeat a rak'a, in which event the latecomer will have 
attended the Friday prayer). (N: But if this does not happen, then) when the imam 

finishes with Salams, the latecomer rises and completes his prayer as a noon prayer 
(zuhr) . 

RECOMMENDED MEASURES FOR THOSE ATTENDING THE FRIDAY PRAYER 

@F18.14It is recommended to perform a purificatory bath (ghusl) (0: and offensive not 
to) before going to the Friday prayer, though it may be performed anytime after dawn. 

If one is unable to bathe, one may perform the dry ablution (tayammum). 

It is also recommended to clean the teeth with a toothstick (siwak, def: e3), trim the 
nails, remove (0: bodily) hair, eliminate offensive odors, wear perfume and one’s 
finest clothes (white being the best), and for the imam to dress better than anyone 
else. (A: Because of the time taken by these measures, it is offensive to visit others 
on Friday mornings.) 

It is offensive for women who attend the Friday prayer to wear perfume or fine clothes. 
It is recommended: 

-1- to arrive early (0: which is recommended for everyone besides the imam, so as to 
take a seat and wait for the prayer), the best time being from dawn on; 

-2- to come on foot in tranquility and dignity, and not to ride to the mosque unless 
there is an excuse (0:such as old age, weakness, or being so far from the mosque that 
the fatigue of walking would obviate one’s humility and presence of mind in the 
prayer); 

-3- to sit near to the imam; 

-4- and to invoke Allah (dhikr) (0: both on the way and at the mosque before the 
sermon), and to recite the Koran and invoke Blessings (0: on the Prophet (Allah bless 
him and give him peace) ). 

0F18.15 It is offensive (0: for anyone but the imam, when there is no need) to step 
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over people to reach a place among them, unless one sees a vacant spot that cannot be 
reached otherwise. It is unlawful to make someone sitting in the mosgue rise and then 
sit in his place, though if someone voluntarily rises it is permissible (0: for another 
to sit there). 

@F18.16lt is offensive to give another person one's place in the front row, in 
closeness to the imam, or to put others ahead of oneself in performing any act of 
worship (0: as is proved by the rigorously authenticated (sahih) hadith, 

"People keep staying behind until Allah keeps them behind." 

As for Allah's saying, 

"...preferring others to themselves, though poverty be their lot" (Koran 59:9), 
it refers to things that relate to the physical self, such as feeding a hungry person 
when one needs the food, in which case preferring another to one self is desirable, 
without a doubt). 

It is permissible to send someone to the mosgue to save a place for oneself there by 
spreading something out (0: such as a rug, for no one else may pray on it), though it 
is permissible for another to move it aside and sit down in its place. 

@F18.17It is offensive, though not unlawful, for someone sitting in the mosgue to speak 
or to rise and perform the prayer while the imam is giving the sermon (khutba). (0: 

The more reliable position is that prayer is unlawful during the sermon (N: for the 
person already sitting in the mosgue, as opposed to someone who has just arrived, as 
next discussed). ) 

A latecomer who arrives (0: when the imam is speaking or seated on the pulpit) should 
pray two brief rak'as to greet the mosgue (0: if the prayer is being held in a mosgue. 
If held elsewhere, one should intend them as the two rak'as that are sunna before the 
Friday prayer, though if one has already prayed these at home, one should simply sit 
down without praying. 

It is offensive for a latecomer to simply omit the two rak'as of greeting the mosgue, 
though if one enters the mosgue at the end of the imam's sermon and believes that 
praying them will prevent one's participating in the opening Allahu Akbar with the 
group, then one should remain standing until they rise and incorporate one's greeting 
the mosgue into the obligatory prayer (dis: flO.10) ). 

@F18.18lt is recommended to recite al-Kahf (Koran 18) and invoke Blessings on the 
Prophet (Allah bless 

him and give him peace) on the night before Friday and during its day. 

@F18.19lt is recommended to supplicate Allah much on Fridays, seeking the moment when 
prayers are answered (0: in view of the hadith related by Bukhari and Muslim, "There is 

a moment on Friday when the slave shall not ask Allah for anything save that He will 

give it to him"), which lies between the time the imam first sits on the pulpit and 
when the prayer finishes. (A: Others hold that the moment occurs after the midafternoon 
prayer ('asr). ) 

*2*Chapter F19.0: The Prayer on the Two 'Eids 

@(N: Meaning 'Eid al-Fitr at the end of Ramadan, and 'Eid al-Adha on 10 Dhul Hijja.) 

@F19.1The prayer on the two 'Eids is a confirmed sunna (def: c4.1) and is recommended 
to be prayed in a group. 

Its time begins at sunrise, and it is recommended to take place after the sun is a 
spear's length (def: F13.2(1) ) above the horizon (0: the time for its current 
performance continuing) until noon. 

@F19.2lt is best to perform it in the mosque if there is room, though if there is not, 
then it is better to hold it outdoors. 

RECOMMENDED MEASURES FOR THE 'EID PRAYER 

@F19.3lt is recommended not to eat anything on 'Eid al-Adha until one performs the 
prayer, though one should eat an odd number of dates before the prayer on 'Eid al-Fitr. 
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@F19.4It is recommended to perform the purificatory bath (ghusl) after dawn, even if 
one does not attend the prayer, though it may be performed from midnight on. It is 
recommended to wear perfume, dress one's best, for young boys to come in their good 
clothes, and for women who do not attract men's attention to attend, though without 
wearing perfume or fine clothes. It is offensive for an attractive woman to attend 
(dis: f12.4(N:) ) . 

It is sunna: 

-1- to come early after the dawn prayer (subh) on foot; 

-2- to return home by a different route (N: than one came); 

-3- for the imam to delay his arrival until the time of the prayer; 

-4- and to call the people to prayer with the words "The prayer is gathering," as one 
also does for the eclipse prayer (def: f20) and the drought prayer (f21) . 

DESCRIPTION OF THE 'EID PRAYER 

@F19.5The 'Eid prayer consists of two rak'as. 

(A: In addition to the opening Allahu Akbar,) one says "Allahu akbar " seven times in 
the first rak'a after the Opening Supplication (Istiftah, def: f8.13) and before saying 
"I take refuge, etc." (Ta'awwudh, F8.16); and five times in the second rak'a, not 
counting the Allahu Akbar for rising from prostration, before saying the Ta'awwudh. 

One raises one's hands (f8.12) each time one says "Allahu akbar." 

One invokes Allah Most High (N: to oneself) between each Allahu Akbar (0: saying "Glory 
be to Allah, praise be to Allah, there is no god but Allah, Allah is greatest"), 
placing the right hand upon the left (A: each time one says this invocation). 

Missing or adding repetitions of "Allahu akbar" does not necessitate a forgetfulness 
prostration at the end of one's prayer. If one forgets them and proceeds directly to 
the Ta'awwudh, one does not return to them. 

@F19.6lt is recommended to recite Qaf (Koran 50) in the first rak'a and al-Qamar (Koran 
54) in the second. Or if one wishes, one way recite al-A'la (Koran 87) in the first 
rak'a and al-Ghashiya (Koran 88) in the second. (A: Or one may recite al-Kafirun (Koran 
109) in the first rak'a and al-Ikhlas (Koran 112) in the second.) 

@F19.7After the two rak'as, the imam gives two sermons (khutba) like those of the 
Friday prayer (0: in the integrals (def: fl8.9), not conditions (n: which here exclude 
f18.10(c,d,e) ) ) . 

It is recommended to open the first sermon by saying "Allahu akbar" nine times and to 
open the second by saying it seven times. It is permissible for the imam to sit during 
the sermons. 

@F19.8There are two types of Allahu Akbars (A: said for the 'Eids), unrestricted and 
restricted. 

The unrestricted, meaning those not confined to a particular circumstance but rather 
recited in mosgues, homes, and the street, are sunna to recite from sunset on the night 
before each 'Eid until the imam commences the 'Eid prayer with the opening Allahu 
Akbar. 

The restricted, meaning those recited after prayers (0: whether the five prescribed 
prayers or the nonobligatory), are sunna for 'Eid al-Adha only, from the noon prayer 
(zuhr) on 'Eid day until the dawn prayer (Subh) on the last of the three days that 
follow it, which is the fourth day of the 'Eid. (N: The more reliable position is that 
the time for them begins from dawn of the Day of 'Arafa (n: 9 Dhul Hijja) and ends at 
the midafternoon prayer ('asr) on the last of the three days that follow 'Eid al-Adha.) 
They are recited (0: by men, by women (who say them to themselves), by both 
nontravellers and travellers, and whether one is praying by oneself or in a group) 
after the current prescribed prayers or making up prescribed prayers missed during the 
'Eid or before, and after prayers performed to fulfill a vow, funeral prayers (janaza), 
and supererogatory prayers. If one misses a prayer during the 'Eid but does not make it 
up until after the 'Eid, then one does not recite "Allahu Akbar" after it. 

One says, "Allahu akbar, Allahu akbar, Allahu akbar" (N: and then, "there is no god but 
Allah. Allahu akbar, Allahu akbar, praise be to Allah"). It is commendable to add, as 
people are accustomed to. "Allah is ever greatest, etc." (0: namely: "Much praise be to 
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Allah. Glory to Him morning an evening. There is no god but Allah. Him alone we 
worship, making our religion sincerely His though the unbelivers be averse. There is no 
god but Allah alone. He fulfilled His promise, gave victory to His slave, strengthened 
His army, and vanguished Confederates alone. 

There is no god but Allah. Allah is ever greatest") 

@F19.9lt is recommended to say "Allahu akbar" on the first ten days of Dhul Hijja 
whenever one sees a head of livestock (0: out of reverence for its Creator). 

*2*Chapter F20.0: The Eclipse Prayer 

@(0: Eclipse refers to both that of the moon and sun.) 

@F20.1The eclipse prayer is a confirmed sunna (def: c4.1) (0: and missing it is not 

permissible, but rather is offensive). 

@F20.2(O: Like the drought prayer, it has no call to prayer (adhan) (n: besides that 
mentioned at F19.4(4) ). ) 

@F20.3lt is recommended to be performed in a group at the mosgue. 

It is recommended for women without attractive figures to attend (0: in their household 
clothes, that is, women advanced in years and the like. As for women who have 
attractive figures, it is desirable for them to perform it in their homes (dis: 
f12.4(N:) ) ). 

DESCRIPTION OF THE ECLIPSE PRAYER 

@F20.4The eclipse prayer consists of two rak'as. The minimum is: 

(a) to open with "Allahu akbar"; 

(b) to recite the Fatiha; 

(c) to bow; 

(d) to straighten up; 

(e) to recite the Fatiha again; 

(f) to bow again; 

(g) to (0: straighten up and) remain motionless a moment; 

(h) and to prostrate, then sit up, and then prostrate again. 

This is one rak'a. comprising standing twice, reciting (0: the Fatiha) twice, and 
bowing twice. 

One then prays the second rak'a like the first. 

It is not permissible to lengthen the amount of time one stands or bows merely because 
eclipse has not yet passed, or to shorten the rak'as to less (0: than the above way 
after having intended it) because the eclipse has passed. 

@F20.5The optimal way is that after reciting the Opening Supplication (Isiftah, de: 
f8.13), the Ta'awwudh (f8.16), and the Fatiha, one: 

(a) recite al-Bagara (Koran 2) for the first Koran recital; 

(b) recite A1 'Imran (Koran 3) after the second time one recites the Fatiha (A: in the 
first rak'a); 

(A: then, in the second rak'a) 

(c) recite al-Nisa (Koran 4) for the third recital; 

(d) and recite al-Ma'ida (Koran 5) for the fourth recital. 

Or one may recite comparable amounts of the Koran in place of the above suras. 

One bows and says "Subhana Rabbiya al-'Adhim' ("How far above any limitation is my Lord 
Most Great") after the first of the four Koran recitals for a period egual to reciting 
one hundred verses of al-Bagara (N: about 20 minutes); after the second recital for the 
length of eighty of its verses;after the third for the length of seventy verses; and 
after the fourth for the length of fifty verses. The other parts of the eclipse prayer 
are the same as other prayers. 

@F20.6After praying, it is recommended that the imam give two sermons like those of the 
Friday prayer (0: in integrals (def:f18.9) and conditions (f!8.10), except that here 
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the sermons follow the prayer, as opposed to those of the Friday prayer, which precede 
it) . 

@F20.7One may no longer perform the eclipse prayer if one has not yet begun it when the 
eclipse passes, when the sun sets while still eclipsed, or when the sun rises while the 
moon is still eclipsed. But if one has begun the prayer and the eclipse passes or the 
sun sets while still in eclipse, one nevertheless completes the prayer. 

*2^Chapter F21.0: The Drought Prayer 

@F21.1The drought prayer is a confirmed sunna (def: c4.1) (0: even for someone 

travelling, or praying alone), and is recommended to be prayed in a group. 

@F21.2When the land is parched or the water supply is cut off or diminished, the imam 
(A: i.e. the caliph (def: o25) or his representative) warns people against wrongdoing 
and orders them to repent for their sins, give charity (0: because this influences the 
acceptance of prayers), settle their differences with enemies (0: if the enmity is not 
for Allah's sake. Otherwise, it is not objectionable, for servering ties with the 
corrupt is something that one should do), and fast for three days (0: which must be 
consecutive, for this is obligatory if the caliph orders it). Then, on the fourth day 
while still fasting, they come out to an empty expanse (lit. "desert") in their work 
clothes, accompanied by those of the women who do not have attractive figures 
(dis:f12.4(N:) ). livestock, men and women advanced in years, infants and small 

children, the pious, and those related to the Messenger of Allah (Allah bless him and 
give him peace); and they ask Allah to give them rain because of those present (0: i.e. 
by virtue of their spiritual grace (baraka), interceding through them). Each mentions 
to himself the good works he has done and intercedes through them. 

Non-Muslim subjects of the Islamic state who attend are not hindered from doing so, but 
may not mix with us. 

DESCRIPTION OF THE DROUGHT PRAYER 

@F21.3The drought prayer consists of two rak'as like those of the 'Eid (def: f!9.5). 

The imam then gives two sermons like those of the 'Eid, except that in place of each 
Allahu akbar (f!9.7), the imam says, "I ask forgiveness of Allah Most Great, whom there 
is no god but He, the Living, the Ever Subsistent, and I turn to Him in repentance." 
During the sermons, the imam freguently asks Allah's forgiveness (istighfar), blesses 
the Prophet (Allah bless him and give him peace), supplicates Allah, and recites the 
verses, "Ask forgiveness of your Lord - verily He is soft-forgiving - and He will loose 
the sky upon you in torrents, aid you with wealth and sons, and make gardens and rivers 
yours" (Koran 71:10-12) . 

In the second sermon (0: about a third of the way through it) the imam turns toward the 
direction of prayer (gibla) and switches his cloak around (0: by putting the right side 
of it on his left and vice versa. 

It is also sunna to turn it upside down. Both sunnas can be effected by putting the 
lower left corner on the right shoulder and lower right corner on the left shoulder. 

The wisdom therein is the favorable portent of a change of state). The people do 
likewise. 

He should supplicate to his atmost, both to himself and aloud. (0: Those present raise 
their hands with the backs of the hands up. The sunna supplication is: "0 Allah, send 
us rain, raining wholesomely, healthily, torrentially, widespread, pouringly, in 
sheets,drenchingly, continuously till Judgement Day. 0 Allah, give us rain and make us 
not of those who despair. Allah, servants and cities are in distress, hunger, and want, 
from which we can ask none but You for relief. 0 Allah, make the crops grow and the 
milk of the livestock flow, and send down the sky's blessings upon us and bring forth 
for us the blessings of the earth. Raise from us the affliction that none but You can 
lift. ") 

If they pray but are not given any rain, they repeat the prayer (0: until given rain). 
If they prepare (0: and gather), but are given rain before the prayer, they pray in 
thanks and ask for more. 


@F21.4It is recommended for those whose land is flourishing to supplicate after prayers 
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for those whose land is parched. (0: This being the middle course. The minimum is to 
make a supplication, while the optimum is to take the above measures of performing two 
rak'as with the two sermons, the supplications, and asking for forgiveness.) 

@F21.5At the first rainfall of the year, it is recommended to uncover part of the body 
for the rain to strike. 

@F21.6lt is recommended to glorify Allah when thunder is heard (0: saying, "Glory to 
Him the thunder and the angels glorify, in awe of Him,") and when lightening is seen 
(0: saying, "Glory to Him who shows you the lightening that you may have fear and 
hope") . 

@F21.7If it rains so much that harm is feared, it is recommended to supplicate as has 
come in the sunna: 

"0 Allah, around us, not upon us. 0 Allah upon the hills and bluffs, the valley floors 
and copses of trees." 

* 1*B00K G: THE FUNERA; PRAYER (JANAZA) 

0CONTENTS: 

Visiting the Sick and Dying gl.0 
Remembering Death Is Recommended gl.1 
Instructing the Dying gl.5 
Immediate Measures After Death gl.6 

Washing the Deceased, Etc., Is Communally Obligatory gl.9 

Washing the Body g2.0 

Who Should Wash the Body g2.2 

How to Wash the Body g2.6 

Recommended measures g2.8 

At minimum g2.10 

If anything exits from body after washing g2.10 

Shrouding the Body g3.0 

The Shroud g3.2 

At minimum g3.2 

Recommended Measures g3.3 

Dying When in Ihram for Hajj g3.4 

Preparing a Shroud for Oneself g3.5 

The Prayer Over the Dead g4.0 

Where Performed g4.2 

Who Should Lead the prayer g4.3 

Placement of the Body for the Prayer g4.3 

Description of the Funeral Prayer g4.6 

What Is Said Therein g4.8 

After the first Allahu akbar g4.8 

After the second Allahu akbar g4.9 

After the third Allahu akbar g4.10 

After the fourth Allahu akbar g4.12 

Integrals of the Prayer g4.13 

Conditions for Validity g4.14 

Latecomers to a Funeral Prayer g4.15 

Repeating the Funeral Prayer g4.17 

Praying Over the Absent Dead g4.18 

Burying Martyrs g4.20 

Burying the Stillborn g4.21 

Carrying the Deceased to the Grave g4.22 

Burial g5.0 

Where the Deceased Is Buried g5.1 
Digging the Grave g5.2 
Burying the Body g5.3 
Who should bury it g5.3 

How to place the body in the grave g5.4 
What is said g5.4 
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Obligatoriness of burying the body facing Mecca g5.4 

What is said after burial g5.6 

The Finished Grave g5.7 

Recommended measures g5.7 

Things offensive for graves g5.7 

Visiting Graves g5.8 

Consoling Next of Kin g6.0 

Recommended g6.1 

What Is Said g6.2 

Weeping Permissible g6.3 

Eulogies, Lamentations, Etc., Unlawful g6.4 
Preparing Food for Next of Kin g6.5 

*2*Chapter G1.0: Visiting the Sick and Dying 

@G1.1 It is recommended for everyone to freguently remember death, particularly if one 
is ill, and to prepare for it by repenting (def:p77) (0: because of the hadith. 

"Remember often the Ender of Pleasures," 

meaning death, a hadith related by Tirmidhi, Ibn Hibban, and Hakim, the latter two 
classifying it as rigorously authenticated (sahih). Nasa'i's version has the addition, 
"for truly, it is not remembered in a plentitude save it diminishes it, and not 
remembered in a dearth save it increases it, " 

"plentitude" meaning of wives and this-worldly goods, and "dearth" meaning of spiritual 
works) . 

@G1.2 

It is recommended to visit the ill, even if the malady is only sore eyes, whether the 
person is a friend or enemy. If the sick person is a non-Muslim subject of the Islamic 
state (dhimmi, def;oll) then if he is a relative or neighbor, visiting him is 
recommended. If not, visiting him is merely permissible. 

0G1.3 

It is offensive to sit lengthily with a sick person. It is recommended not to 
continuously visit (0: but only from time to time) unless one is a relative or similar 
person (0: of his friends) whom the sick person is fond of, or someone (0: of the 
righteous) from whose presence others derive spiritual blessing (baraka), for any of 
whom visiting the sick person is recommended at any time as long as there is no 
objection (0: by the sick person to long visits). 

@G1.4 

If the visitor has hopes that the patient will survive, he supplicates for him (0: 
saying, "0 Allah, Lord of Men, remove the harm and heal- for You are the Healer besides 
whom there is no other-with a cure that will not leave behind pain or sickness,') and 
then leaves. But if the visitor sees little hope of a recovery, he should encourage the 
sick person to repent and to make his beguests (def:Ll-3) (0: by telling him, e.g. "You 
should repent of all your sins so that Allah Most High heals you, for repentance is 
reason for cures. And you should make some provision for beguests, as it prolongs one's 

life. A person should make beguests while alive and only die after having done so for 

there is no one who does not pass on"). 

INSTRUCTING THE DYING PERSON 

@G1.5 

If the visitor sees the person is dying, he should make him desirous of Allah's mercy 
(0: since hope should predominate over fear in this state) and should turn him to face 
the direction of prayer (gibla) by laying him on his right side, or if impossible, on 
his left. If this too is impossible, he is laid on his back (0: with his face and feet 

towards the direction of prayer (gibla) by laying him on his right side, or if 

impossible, on his back (0: with his face and feet towards the direction of prayer 
(gibla) by proping up his head a little, feet meaning the bottoms of them). 

The visitor should then instruct the dying person to say" There is no god but 
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Allah,"letting him hear it (N: so he can repeat it) but without irritating insistence, 
and without telling him "Say...." When he says it, then he is let be until he himself 
speaks of something else. 

It is recommended that the person instructing him to say it be neither his heir nor 
enemy. 

IMMEDIATE MEASURES AFTER DEATH 
@G1.6 

When he dies, it is recommended that the kindliest to him of his unmarriageable kin 
(mahram) close his eyes. It is recommended: 

-1- to close his jaws (0: with a wide bandage tied above his head so his mouth is not 
left open); 

-2- to make his joints flexible (0: by bending the forearm to the upper arm, calf to 
thigh, thigh to stomach, and then straightening them, and to similarly flex the fingers 
in order to facilitate washing and shrouding him. If the joints are flexed at this 
point, they remain flexible, but if not, it becomes impossible afterwards) : 

-3- to (Orgently) remove his clothes, and to cover him with a light cloth (0: tucking 
the edge under his head and feet so they do not become uncovered); 

-4- and to place something heavy on his stomach (0: to prevent bloating). 

0G1.7 It is recommended to hasten in paying off the debts of the deceased (dis: L4.2-3) 
or having them waived (n: by creditors). It is recommended to hurry in implementing 
his beguests, and in readying him for burial (0: haste being recommended (N: in 
readying him and burying him) when it is unlikely that the body will rapidly change, 
but obligatory when this is likely). 

@G1.8 When someone dies suddenly (0: or is believed to have died), the body is left 
until it is certain he is dead (0: by a change in odor or the like). 

@G1.9 Washing the dead person, shrouding him, praying over him, carrying him, and 
burying him are communal obligations (def:c3.2) 

*2*Chapter G2.0: Washing the Body 

@G2.1 Then the body is washed (0: obligatorily). 

WHO SHOULD WASH THE BODY 

0G2.2 when the deceased is male, the best suited to wash the body (A: anyone may wash 
it, but it is not permissible (N: being offensive) for a non-Muslim to wash the body of 
a Muslim, and non-Muslim relatives are as though nonexistent in the following priority 
list) is: 

-1- the father of the deceased; 

-2- the father's father; 

-3- the son; 

-4- the son's son; 

-5- the brother; 

-6- the father's brother; 

-7- the son of the father's brother; 

-8- those named in the seguence given at L10.6(12-14); 

-9- men related to the deceased; 

-10- men not related to him; 

-11- his wife; 

-12- and his unmarriageable female relatives (mahram, def:m6.1). 

0G2.3 If the deceased is female, the best suited to wash the body is: 

-1- one of her female relatives (0: meaning the women of her immediate family, such as 
her daughter or mother); 

-2- other women; 

-3- her husband; 
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-4- and then a member of her unmarriageable male relatives (mahram, def:m6.2) (0: in 

the above (g2.2) order) . 

0G2.4 If the deceased is a non-Muslim, then his non-Muslim relatives are better suited 
to wash him. 

0G2.5 It is recommended that the washer be trustworthy (0: so that he can be relied on 
to wash the deceased completely and so forth. If he notices something good, it is sunna 
to mention it, but if he notices something bad, it is unlawful to mention it, as this 
is slander(ghiba, def:r2.2) ). 

HOW TO WASH THE BODY 


0G2.6 It is obligatory for the washer to keep the nakedness (def:f5.3) of the deceased 
clothed (f5.4) while washing him. 

It is sunna that no one be present except the washer and his assistant. (0: It is 
preferable that the body be washed while clothed in an anklelength shirt into which the 
washer inserts his hand from the sleeve if ample enough, while pouring water over the 
garment and washing the body under it. If the sleeve is not wide enough for this, he 
tears open the seam from the side under the arm. It is obligatory that the body be 
covered from naval to knees.) Incense should be burned from the start of washing to the 
finish (0: as is sunna) . 

It is best to wash the body under a roof, and best that cold water be used, except when 
necessary (0: to heat it, such as to clean away filth that could not otherwise be 
removed, or when the weather is cold, since the deceased suffers from it just as a 
living person would). 

0G2.7 It is unlawful to look at the nakedness of the deceased (def:f5.3) or touch it, 
except with a cloth (0:or similar, since direct contact without there being something 
in between is not permissible). It is recommended not to look at or directly touch the 
other parts of the body save with a cloth. 

0G2.8 It is recommended: 

-1- to force out waste from the stomach; 

-2- to clean the private parts of filth (0: which is recommended when one is not 
certain anything has exited from those parts, though if it has, cleaning is 
obligatory); 

-3- to give the body ablution (wudu) (0: like the ablution of a living person, turning 
the head when rinsing the mouth and nostrils so that no water reaches the stomach); 

-4- to make the intention of performing the purificatory bath (ghusl), and then to wash 
the head, beard, and body each three times with water infused (with sidr(n:i.e. lote 
tree(Rhamus spina christi) leaves), taking care each time to press the hand on the 
stomach (N: in a downward stroke) (0: leaning on it to force its contents out, but 
gently so as not to hurt the deceased. If the hair of the head or beard is matted, it 
should be gently combed with a wide-toothed comb so as not to pull any out. If hair 
comes out as a result, the washer should return it and place it in the shroud to be 
buried with the deceased). 

0G2.9 (0: It is sunna:) 

-1- that the place of washing be on an incline so the head is highest and the water 
flows down away from it; 

-2- that there be an incense burner present with incense in it; 

-3- to put one’s right hand on the shoulder of the deceased with the thumb on the nape 
of his neck so that the head does not 

loll, and brace his back up against one’s right knee; 

-4- to have the helper pour abundant water during the process to obviate offensive 
odors from waste leaving the body; 

-5- to stroke the stomach firmly and effectively with one’s left hand; 

-6- and when finished, to lay the deceased down again on his back with his feet 
towards the direction of prayer (gibla). ) 
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0G2.1O If the body is not clean after three times, one washes it again, reaching an odd 
number of washings. (0: If clean after an even number of washings, it is sunna to add 
another. If clean after an odd number, one does not add any.) It is sunna to add a 
little camphor to the water, especially for the last washing. 

The obligatory minimum for this purificatory bath (ghusl) is that water reach all 
external parts of the body (0: and it is obligatory to remove any filth (najasa, def: 
el4.1), if present). The body should be dried with a cloth afterwards. 

If anything leaves the body after washing, only the affected area need be washed. (0: 

It is not necessary to repeat the ablution (wudu) of bath (ghusl), even if the 
excretion is from the front or rear private parts.) 

* 2*Chapter G3.0: Shrouding the Body 

0G3.1 Then the body is shrouded (0: obligatorily). 

0G3.2 If the deceased is male it is recommended that he be wrapped in three washed (0; 
not new) white shrouds, without an ankle-length shirt or turban, each shroud covering 
the whole body (0: unless the deceased was in a state of pilgrim sanctity (ihram), in 
which case the head of the male or face of the female must be left uncovered). It is 
permissible to add (0: beneath the shrouds) an ankle-length shirt and a turban. It is 
unlawful to use silk (N: to shroud a man). 

If the deceased is a woman it is recommended that she be dressed in a wraparound, 
headcover, and a shift, and that she be wrapped in two shrouds (0: like those used for 
men in being white and washed, each of which covers her (0: entire body). It is 
offensive for a woman’s shroud to be made of silk, or fabric dyed with saffron or 
safflower. 

The obligatory minimum for shrouding a man or woman is to completely cover their 
nakedness. (0: For a man it is obligatory to cover the navel, the knees, and what lies 
between them, and for a woman, her entire body.) 

0G3.3 It is recommended: 

-1- to send the shrouds with incense (0: from aloes and the like) 

-2- to sprinkle them with hunut (0: an aromatic compound of camphor, reed perfume, and 
red and white sandalwood) and camphor; 

-3- to place cotton and hunut on the apertures of the body (0: such as the eyes, mouth, 
nostrils, and ears) and on places that touch the ground in prostration (0: the 
forehead, nose, palms, bottoms of the feet, and the knees) ; 

-4- and it is commendable to perfume the entire body. 

0G3.4 If a person dies while in a state of pilgrim sanctity (Ihram, def:j3), it is 
unlawful to scent th body, to dress it in a garment with any sewing in it (A: if male), 
and to cover the head of a male's body or the face of a female's. 

0G3.5 It is not recommended to prepare a shroud for oneself, unless to ensure that it 
comes from a lawful source or from the effects of a virtuous person (0: meaning those 
who worship much, or religious scholars who apply their knowledge in their lives. In 
such a case, one may procure it for the blessing therein (tabrruk, di:w31) ). 

*2*Chapter G4.0: The Prayer Over the Dead 

0G4.1 Then the deceased is prayed over (0: obligatorily). 

The obligation is fulfilled if a single Muslim male (0: who has reached the age of 
discrimination) prays over the deceased. It is not fulfilled by a prayer of women alone 
when there is a male available, though if there is no one besides women, they are 
obliged to pray and their prayer fulfills the obligation. 

0G4.2 

It is recommended to perform the funeral prayer in a group. It is offensive to pray it 
at a cemetery (0: though not in a mosgue, which is preferable). 

WHO SHOULD LEAD THE FUNERAL PRAYER 
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0G4.3 The person best suited to lead the funeral prayer as imam is the one who is best 
suited to wash the deceased (dis:g2.2) except for women, who have no right to lead 
(dis:fl2.27). The family member responsible for the deceased is given preference in 
leading the prayer even over the sultan (0: or imam of the mosgue). 

The older of two persons (0: meaning more years in Islam, provided he is upright 
(def:o24.4) ) takes precedence over the more learned in Sacred Law (0: when they are at 

the same level (n: of the g2.2 precedence order), such as two sons or two brothers, 
since the purpose is to pray for the deceased, and the supplication of an older person 
is more likely to be answered) and (n: the older) is given precedence over any others 
(A: at that level), though if they are of the same age, then one is chosen according to 
the order used for the imamate of other prayers(def:f12.25). 

The responsible family member is given precedence in leading the funeral prayer even 
when the deceased has stipulated some other nonfamily member to be the imam. 

PLACING THE BODY FOR THE FUNERAL PRAYER 

0G4.4 It is recommended (N: in the funeral prayer itself, where the deceased, 
enshrouded, is on a bier in front of the imam and lying on his right side facing the 
direction of prayer (gibla) ) that the imam stand by the head of the deceased, if male, 
and by the posterior, if female (0: because this better screens her from view). 

0G4.5 If there are several bodies, it is best to perform a separate funeral prayer for 
each individual, though it is permissible to pray for all of them in a single prayer by 
putting the biers directly in front of the imam (0: one after another (N: parallel with 

the rows of worshippers), each body facing the direction of prayer (gibla) ). The 

closest body to the imam (0: if the dead differ in gender) should be an adult male, 

then a boy, then a woman (0: though if all are male, all female, or all boys), then the 

best Muslim, then the next best (0: in piety, abstinence from this world, 
godfearingness, and all praiseworthy traits), and so forth. 

If bodies are brought successively, the first one brought is placed closest to the 
imam, even if a prior arrival is less virtuous or is a boy, though not if a female, 
whose body should be placed further from the imam than that of a male brought 
subseguently. 

DESCRIPTION OF THE FUNERAL PRAYER 


0G4.6 Then one intends to perform the prayer. One must keep in mind its obligatory 
character, though need not explicity intend it as a communal obligation (def: c3.2). 

(0: One may confine oneself to merely intending to pray four Allahu akbars over the 
particular deceased person as an obligatory act, without intending its being in 
fulfillment of a communal obligation. The intention must coincide with one's opening 
Allahu akbar.) 

It is valid for someone to perform a funeral prayer for a dead person who is absent 
(dis:g4.18) while following an imam who is praying over a dead person who is present. 

0G4.7 One says"Allahu akbar" four times in the funeral prayer, raising one's hands (0: 
to shoulder level) at each one, and it is recommended between each one to fold the 
right hand over the left. The funeral prayer is not invalidated by adding a fifth 
Allahu akbar, even intentionally, though if the imam adds one the follower does not do 
likewise, but simply waits to finish with him when he says his Salams. 

0G4.8 After the first Allahu akbar it is obligatory to recite the Fatiha. It is 
recommended to say "I take refuge, etc." (Ta'awwudh, def:f8.16) before it and "Ameen" 
after it, though not to recite the Opening Supplication (Istiftah, f8.13) or a sura 
therein. (A: It is obligatory that the Fatiha be recited in the funeral prayer and that 
the other spoken elements be uttered, but as for each occuring after its respective 
Allahu akbar, the only one which must obligatorily be in its place is the Blessings on 
the Prophet (Allah bless him and give him peace), which must come after the second 
Allahu akbar.) 
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@G4.9 After the second Allahu akbar (N: and one, remains standing throughout the 
funeral prayer), it is obligatory to say the Blessings on the Prophet (Allah bless him 
and give him peace), after which it is sunna to supplicate for the believers.(0: It is 
also sunna to bless the folk of the Prophet after the blessings upon him (Allah bless 
him and give him peace) and to say "al-Hamdulillah" before it.) 

0G4.1O After the third Allahu akbar one supplicates for the deceased. The recommended 
supplication is: 

"0 Allah, this is Your slave, and son of Your slave. He has left the zephyr of this 
world and its spaciousness, in which were the things and people he loved, for the 
darkness of the grave and that which he will meet. He testified that there is no god 
but You alone without a partner, and that Muhammad is Your slave and messenger. You 
know him better than we. 0 Allah, he has gone to remain with You, and You are the best 
to remain with. He is now in need of Your mercy, and You have no need to torment him. 

We come to You in desire for You, interceding for him. 0 Allah, if he did well, treat 
him the better, and if he did wrong, disregard it and through Your mercy show him Your 
good pleasure and protect him from the trial and torment of the grave. Make his grave 
spacious for him and distance the earth from his sides, and through Your mercy protect 
him from Your torment until You raise him and send him safely to Your paradise, 0 Most 
Merciful of the Merciful." (n: This is the optimal supplication. The minimum is 
mentioned below at g4.13(f) . ) 

0G4.11 It is commendable to say before the above: "0 Allah, forgive those of us who are 
alive and those who are young head those present and those who are and those who are 
old, those who are male and those who are female. 0 Allah, let those of us You give 
life live by Islam, and let those of us You take back die in a state of faith." 

If it is the funeral of a child, one may add to this: "0 Allah, send him ahead to 
smoothe the way for his parents, and make him a reason for reward, a treasure, 
admonition, reflection, and intercessor. Make the scales of their good deeds heavy 
through him, and fill their hearts with patience." 

0G4.12 After the fourth Allahu akbar, it is sunna to say, "0 Allah, do not withhold 
from us his recompense, nor try us after him, but forgive us and him." 

Then one says "as-Salamu 'alaykum" twice (0: the first one being obligatory and the 
second sunna). 

0G4.13 The integrals of the funeral prayer are seven: 

(a) the intention; 

(b) standing; 

(c) saying "Allahu akbar" four times; 

(d) the Fatiha; 

(e) the Blessings on the Prophet (Allah bless him and give him peace); 

(f) the supplication for the deceased, the minimum being "0 Allah, forgive this 
deceased"; 

(g) and the first of the two times one says "as-Salamu 'alaykum" to finish the prayer. 

0G4.14 The conditions of the funeral prayer are the same as other prayers (def:f9.13), 
but in addition reguire: 

(a) that the deceased's body has been washed before the prayer; 

(b) and that the imam and those praying do not stand ahead of the body during the 
prayer (N: i.e closer to the direction of prayer (gibla) ). 

It is offensive to perform the funeral prayer over a body before it has been shrouded. 
If someone dies under a pile of rubble, and it is impossible to take out the body and 
wash it (non-(a) above), then he is not prayed over. 

0G4.15 A latecomer to the funeral prayer whom the imam has preceded by having already 
said "Allahu akbar" a number of times recites (0: the Fatiha) after his own opening 
Allahu akbar, and then says "Allahu akbar" each time the imam does, though he performs 
the integrals in order from the point at which he began (0: reciting the Fatiha after 
his first Allahu akbar, the Blessings on the Prophet (Allah bless him and give him 
peace) after the second, and the supplication for the deceased after his third), and 
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when the imam finishes with Salams, the latecomer goes on to complete his remaining 
number of times of saying "Allahu akbar" and the other spoken elements, and then 
finishes with his own Salams. 

It is recommended that the body not be lifted until the latecomer finishes his prayer. 
If the latecomer joins the group with his opening Allahu akbar, and the imam 
immediately says the (0: second) Allahu akbar (N: before the latecomer has had a chance 
to recite the Fatiha), then the latecomer (N: omits the Fatiha and) says "Allahu 
akbar" with the imam. Here the latecomer has performed the first two Allahu akbars (0: 
both the second one which he performed with them, and the first one which lacked the 
Fatiha), and he is no longer obliged to recite the Fatiha. If the imam’s Allahu akbar 
occurs while such a latecomer is reciting the Fatiha, he discontinues it and says 
"Allahu akbar" with the imam. 

If the imam says " Allahu akbar" and the follower does not say it until the imam has 
said it a second time, it invalidates the follower's prayer. 

REPEATING THE FUNERAL PRAYER 


0G4.16 When one has performed a funeral prayer over someone, it is recommended that one 
not repeat it. 

0G4.17 Someone who has missed praying (0: a funeral prayer until after the deceased has 
been buried) may pray it at the grave (0: and such a prayer is legally valid whether 
the deceased was buried before the funeral prayer had been performed over him, or 
whether after, though it is unlawful to bury a Muslim before his funeral prayer, and 
anyone who knows of it is guilty of a sin), but only on condition that the person 
praying at the grave had reached puberty and was sane on the day the deceased died (0: 
as he was thus one of those responsible for the communal obligation of praying over the 
deceased). Otherwise, he may not pray there. 

PRAYING OVER THE DEAD WHO ARE NOT PRESENT 

0G4.18 It is permissible to perform the funeral prayer for an absent person whose body 
is out of town, even if not far (0: and even if the body is not in the direction of 
prayer (gibla) which the person praying faces (non-(g4.14(b) ) ) . But such a prayer 

does not lift the communal obligation from the people of the town where the deceased 
died) . 

It is not permissible to perform the funeral prayer over someone, who is absent (0: 
from the place of prayer) when the body is in the same town (A: though this is 
permissible if it is at the edge of a large city and is a problem to reach). 

0G4.19 If part of the body of a person whose death has been verified is found, then it 
is obligatory to wash, shroud, and pray over it (0: even if the part is a fingernail or 
hair, as there is no difference between a little and a lot (A: provided that the part 
was separated from him after death (N: and provided the rest of him has not been prayed 
over, for if it has, then it is not obligatory to pray over the part) ) ). 

BURYING MARTYRS 


0G4.2O It is unlawful to wash the body of a martyr (0: even if in a state of major 
ritual impurity (janaba) or the like) or perform the funeral prayer over him. A martyr 
(shahid) means someone who died in battle with non-Muslims (0: from fighting them, as 
opposed to someone who died otherwise, such as a person killed out of oppression when 
not in battle, or who died from fighting non-polytheists, such as (N: Muslim) 
transgressors). 

It is recommended that war gear be removed from the body (0: such as a breastplate and 
the like), and it is best to bury the martyr in the rest of his bloodstained clothes 
(0: since it is the effect of worship), though the responsible family member may 
nevertheless remove the garments and shroud the body before burial. 

BURYING THE STILLBORN 
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0G4.21 A premature baby (A: meaning one born before six full months) that dies is 
treated as an adult if it gave a cry (0: sneeze, or cough when it left the mother) or 
showed movement (0: treated as an adult meaning it is obligatory to wash, shroud, pray 
over, and bury the baby, since its life and death have been verified). If it did not, 
then: 

-1- if it had reached four months in the womb (0: which is the time at which the spirit 
is breathed into it) then it is washed before burial but not prayed over; 

-2- but if it had not, it is only obligatory to bury it. 

CARRYING THE DECEASED TO THE GRAVE 


0G4.22 The burial should take place immediately after the funeral prayer and not be 
delayed to wait for anyone besides the responsible family member, provided he is (0: 
reasonably) nearby, if it is not be feared that the condition of the body will change 
(0: though if this is feared, then the family member is not awaited). 

0F4.23 It is best that the bier be carried by its poles, sometimes by four (0: men) (N: 
one pole on the shoulder of each, the poles being parallel with the bier and supporting 
it, two ends forward and two ends fat) and sometimes by five, the fifth man between the 
two forward poles. It is recommended that the bearers walk faster than usual, though 
they should not trot. 

0G4.24 It is recommended for men to follow the bier to the place of burial close enough 

behind to be considered part of the funeral procession. It is offensive to follow it 

with fire or incense burners, which are likewise offensive at the burial. 

*2*Chapter G5.0: Burial 

0G5.1 Then the deceased is buried (0: obligatorily). It is best to bury him in the 
cemetery. It is unlawful to bury someone where another person has been buried unless 
the previous body is completed disintegrated (0: such that nothing of it remains, 
neither flesh nor bone). It is also unlawful to bury two people in the same grave 
unless absolutely necessary, as when there 

has been much killing or death, in which case a wall of earth is made between the two 
bodies as a barrier. If the bodies differ in gender, this is even more imperative, 
especially, when two people (0: of the same gender or not) are not related. 

If someone dies on a ship and it is impossible to bury him on land, the body is placed 
(0: tightly lashed) between two planks (0: to obviate bloating) and thrown into the sea 
(0: so that it reaches shore, even if the inhabitants are non-Muslims, since a Muslim 
might find the body and bury it facing the direction of prayer (gibla) ). 

DIGGING THE GRAVE 


0G5.2 The obligatory minimum for a grave is that it conceal the odor of the body and 
that it protect it from (0: being dug up and eaten by) animals.lt is recommended to dig 
the grave wider than the obligatory minimum and that its depth equal the height of an 
average man with his arm fully extended upward. A lahd (0: i.e. a grave with a lateral 
hollow large enough for the body dug into the side of the bottom of the grave that is 
towards the direction of prayer (qibla) ) is superior to a shaqq (0: meaning a simple 
trench dug down into the middle of the floor of the grave with low block walls raised 
along the trench's sides, in which the deceased is placed before the walls are 
ceilinged with blocks (N: and the earth is shovelled back into the grave on top of the 
them) ), unless the earth is soft, in which case the shaqq is preferable (0: so as not 
to cave in on the deceased) . 

It is offensive to bury the deceased in a coffin (0: or to put in a pillow for him, 
because all of this wastes money without being of any benefit) unless the earth is soft 
(0: quick to for) or moist (0: in which cases it is not offensive. If otherwise, then 
even if a coffin was stipulated by the deceased in his will, it is not provided). 

BURYING THE BODY 
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0G5.3 Men should bury the dead, even if the deceased is female, in which case the best 

suited is the husband, if able, and then (n: for either sex) those listed in the 

funeral prayer preference order (g4.3), except that (A: when two are on the same level, 
such as two sons or brothers) the most learned in Sacred Law is preferred to the 
oldest, unlike the order for the prayer (0: the purpose thereof being knowledge of the 
rules of burial, which a learned person is likely to know better than others). It is 
recommended that the number of men (0: burying the deceased) be an odd number. 

0G5.4 It is preferable to conceal it (0: the grave) with a cloth while placing the body 
in it (N: a blanket is stretched over the grave about half a meter above the level of 
the ground, helpers holding each corner, while another person stands down in the grave 
at the foot end, ready to take the body from the bier). (0: This is especially 

necessary when burying a female, and is done because something might be disclosed of 

the deceased that is desirable to conceal.) The head of the deceased is placed near the 
foot of the grave (0: foot meaning the end which will accomodate the feet when the body 
is in place), and the body is slid from the bier head-first. It is recommended for the 
person burying the deceased (N: who is standing in the grave taking the body, and there 
may be more than one) : 

-1- to say (0: to the deceased), "In the name of Allah and according the religion of 
the Messenger of Allah (Allah bless him 
and give him peace) "; 

-2- to supplicate Allah for (0: the forgiveness of) the deceased; 

-3- to place a block as a pillow for him, and to pull back the shroud enough to lay his 
cheek directly on the surface of the block (0: as it is more expressive of lowliness); 
-4- and to place the deceased upon his right side. 

It is obligatory that the body be placed facing the direction of prayer (gibla) (0: and 
this is absolutely necessary. If buried facing the other way, or lying on his back, he 
is disinterred and reburied facing the direction of prayer). 

0G5.5 The lateral hollow dug into the side of the grave (N: in the lahd (def: g5.2) ) 

for the body is walled up with blocks (A: after the body has been placed in it, before 
filling in the grave. It is sunna to use nine blocks). 

0G5.6 The person at the graveside sprinkles three scoops of earth (0: using two hands) 
into the grave. (0: it is sunna to say with the first, "Of it We created you all." with 
the second, "To it We shall make you all return," and with the third, "And from it We 
shall bring you forth again" (Koran 20:55). ) Then the grave is filled in, using 
shovels, after which one stays for a moment: 

-1- to instruct the deceased (dis: w32) (N: the answers he will need to know when 

Munkar and Nakir (u3.3) guestion him in the grave as to his Lord, religion, and 
prophet); 

-2- to supplicate for him (0: such as to say: "0 Allah, make him steadfast. 0 Allah, 
teach him his pleas"); 

-3- and to ask forgiveness for him. 

THE FINISHED GRAVE 


No earth 
is recommended 


0G5.7 One should raise the grave's surface (0: up to) 1 span (n: about 23 cm.) above 
the ground (0: so that it can be known, visited, and respected), except in countries at 
war with the Muslims (0: where it is not raised but rather concealed, so as not to be 

meddled with), and to make its top flat is better (0: than mounding it). 

should be added (0: when levelling it) to what was excavated from it. It 
to sprinkle water over the grave and to put pebbles on it. 

It is offensive: 

-1- to whiten the grave with plasters 
-2- to build (0; a cupola or house) over it; 

-3- to put khalug (0: a perfume) on the grave (0: as it is of no benefit and wastes 
money) or rose water; 

-4- to place an inscription on it (0: whether it is the name of the deceased or 

something other, on a board at the head of the grave or on something else; unless the 

deceased is a friend of Allah (wali, def: w33) or religious scholar, in which case his 
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name is written so that he may be visited and honored, it then not being offensive); 

-5- or to put a pillow or mattress under the deceased. 

VISITING GRAVES 

0G5.8 It is recommended for men to visit graves (dis: w34) (0: of Muslims, especially 

on Fridays. As for visiting graves of non-Muslims, it is merely permissible. The spirit 
of the dead person has a connection with his grave that is never severed, but is 
stronger from the midafternoon prayer ('asr) on Thursday until sunrise on Saturday, 
which is why people often visit graves on Friday and on Thursday afternoon). 

There is no harm in wearing one's shoes when visiting (0: to walk between graves). The 
visitor walks up to the grave as close as he would if the deceased were alive, and 
says, "Peace be unto you, abode of a believing folk; Allah willing, we will be joining 
you. " 

It is sunna to recite (0: as much of the Koran as is easy) and to supplicate Allah (0: 
to forgive the deceased, while facing the direction of prayer, as supplications benefit 
the dead and are more likely to be answered if made after reciting the Koran). (n: w35 
discusses whether the spiritual reward for reciting the Koran may be donated to the 
deceased.) 

0G5.9 It is offensive for women to visit graves (0: because of their lack of fortitude 
and excessive grief, though this does not apply to visiting the Prophet's tomb (Allah 
bless him and give him peace) which they should do. And like the Prophet (Allah bless 
him and give him peace) in this is their visiting the graves of the prophets, 
righteous, and learned). 

*2*Chapter G6.0: Consoling Next of Kin 

0G6.1 It is recommended to console all the relatives of the deceased, except young 
women who are not (0: the consoler's) unmarriageable kin (0: since only her 
unmarriageable relatives (mahram, def: m6.2) may console her, console meaning to enjoin 
steadfastness and encourage it by mentioning the reward in the hereafter, to warn 
against overburdening oneself with grief, and to pray for forgiveness for the deceased 
and the lightening of the burden of those bearing the misfortune) when there has been a 
death in the family, for approximately three days after the burial. 

It is offensive to sit for it (0: that is, for the extended family of the deceased to 
be seated and gather in one place for people to come and console them, because it is an 
innovation (muhdath, syn, bid'a. def. w29.3) that the Prophet (Allah bless him and give 
him peace) did not do, nor those after him. It is offensive for either men or women). 

If one is absent (0: whether one is the consoler or person to be consoled) and then 
arrives after a period (0: of three days), one should console (N: the deceased's 
relatives) or be consoled (N: if one of them). 

0G6.2 It is recommended to say: 

-1- to a Muslim who has lost a Muslim relative, "May Allah greaten your reward, perfect 
your consolation, and forgive your deceased"; 

-2- to a Muslim who has lost a non-Muslim relative. "May Allah greaten your reward and 
perfect your consolation"; 

-3- and to a non-Muslim who has lost a Muslim relative, "May Allah perfect your 
consolation and forgive your deceased." 

0G6.3 It is permissible to weep before someone dies, but better not to afterwards (0: 
since the Prophet (Allah bless him and give him peace) wept for his son Ibrahim before 
his death. It is only considered better not to weep afterwards because it is sorrow for 
something that has already passed). 

0G6.4 It is unlawful to eulogize the dead, lament in a raised voice, slap one's cheeks 
(n: as a display of grief), rend one's garments, or dishevel one's hair. 

0G6.5 It is recommended for distant relatives and neighbors to prepare enough food for 
the deceased's close family relatives to suffice them for a day and night, and to urge 
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them to eat. 


0G6.6 For the deceased's family to prepare food and gather people over it is an 
unpraiseworthy innovation (bid'a, def:w29.3). 

*l*BOOK H: ZAKAT 

0CONTENTS: 

Who Must Pay Zakat hi.0 

Meaning of Zakat hi.0 

Who Must Pay hi.1 

Non-Muslims not obligated hi.2 

Children and the insane hi.3 

Paying on Absent Property hi.4 

Debts Do Not Remove Obligation hi.6 

Types of Property on Which Zakat Is Due hi.7 

Zakat Paid from the Kind of Property Itself hi.8 

The Zakat Year hi.9 

Zakat belongs to the poor by mere passage of a year hi.9 
If property is destroyed after the year passes hi.10 
If ownership ceases during the year hi.11 
The beginning of the zakat year hi.12 
Disposing of one's property to avoid zakat hi.12 
Disposing of property on which zakat is due hi.12 
Zakat on Livestock h2.0 

Conditions Under Which Zakat Is Payavle h2.2 

Cattle h2.4 

Sheep and Goats h2.5 

On Numbers Between Zakat Payable Quantities, Etc. h2.6 

Type pf Animals payable h2.9 

Zakat on Jointly Owned property Etc. h2.15 

Zakat on Crops h3.0 

Rulings Apply to Farmers Only h3.1 

Kinds of Crops on Which Zakat Is Due h3.2 

Zakat Due As Soon As Crops Are possessed h3.3 

The Zakat Payable Amount of Crops h3.4 

Irrigated versus unirrigated crops h3.5 

No Repetition of Payment on Crops h3.7 

Zakat on Gold, Silver, and Other Money h4.0 

Conditions Under Which Zakat Is Payable h4.1 

Amounts on Which Zakat Is Due h4.2 

Lawful Versus Unlawful Women's Jewelry h4.4 

Zakat on Trade Goods h5.0 

Conditions Under Which Zakat Is Payable h5.1 
Beginning of Zakat Year on Trade Goods h5.2 
Estimating Whether Goods Reach Zakatable Minimum h5.3 
Turnover and Sale for Cash Do Not Affect Zakatability h5.4 
Zakat on profit is paid in same year as on goods h5.5(n:) 

Zakat on Mines and Treasure Troves h6.0 
Mines h6.1 

Treasure Troves h6.2 
The Zakat of 'Eid al-Fitr h7.0 
Conditions for Being Due h7.1 
Also Due for One's Dependents h7.2 
What Payment Consists Of h7.6 
When It Is Due h7.7 

Giving Zakat to Deserving Recipients h8.0 
Delaying Payment of Zakat Is Unlawful h8.1 
Paying Zakat in Advance of Year's End h8.2 
Authorizing Another to Distribute One's Zakat h8.3 
The Prayer of Recipient for the Giver h8.4 
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The Intention h8.5 

The Eight Categories of Recipients b8.7 
The Poor h8.8 
Meaning of poor h8.8 

Entitlement of students and teachers of Sacred Law h8.8(n:) 

Those separated from their money h8.9 

Those entitled to other support are not given zakat h8.10 

Those Short of Money h8.11 

How much the poor, etc, are given h8.12 

Zakat Workers h8.13 

Those Whose Hearts Are to be Reconciled h8.14 

Those Purchasing Their Freedom h8.15 

Those in Debt h8.16 

Those Fighting for Allah h8.17 

Travellers Needing Money h8.18 

Distributing Zakat to Recipients h8.19 

Those in two categories receive zakat for one h8.19 

Recipients place of residence h8.20 

Each category receives an egual share h8.21 

Recommended to give to relatives h8.22 

Needier recipients should receive more 8.23 

Unlawful to give zakat to non-Muslims, etc, h8.24 

Giving zakat to those who owe one debts h8.25 

Distributing the zakat of "Eid al-Fitr h8.26 

Voluntary Charity h9.0 

Recommended Especially at noble Times and Places h9.1 
Better to Give to the Righteous, Relatives, Etc. h9.2 
Unlawful for Those in Debt to Give Charity h9.3 
Giving Away Everything h9.4 

Unlawful to Remind Recipients of Charity Given h9.6 
Giving to Those Not In Need, Etc. h9.7 

*2*Chapter HI.0: Who Must Pay Zakat 

@(Muhammad Shirbini Khatib:) Lexically zakat means growth, blessings an increase in 
good, purification, or praise. In Sacred Law it is the name for a particular amount of 
property that must be payed to certain kinds of recipients under the conditions 
mentioned below. It is called zakat because one’s wealth grows through the blessings of 
giving it and the prayers of those who receive it, and because it purifies its giver of 
sin and extolls him by testifying to the genuineness of his faith (al-Igna fi hall 
alfaz Abi Shuja (y7), 1.183). ) 

@H1.1 Zakat is obligatory: 

(a) for every free Muslim (0: male, female, adult, or child); 

(b) who has possessed a zakat-payable amount (Ar.nisab, the minimum that necessitates 

zakat, def; for livestock h2.4-5; for grain and dried foodstuffs h3.4; for gold, 

silver, and other money h4.2; and for trade goods h5.1); 

(c) for one lunar year. 

0H1.2 Non-Muslims are not obliged to pay zakat, nor apostates from Islam (murtadd, 
def:o8) unless they return to Islam, in which case they must pay for the time they 
spent out of Islam, though if they die as non-Muslims their property is not subject to 
zakat(N:because their property is considered to belong to the Muslim common fund (bayt 
al-mal) from the moment such people leave Islam). 

0H1.3 The guardian of a child or insane person is obliged to pay zakat from their 

property (N: if they owe any). It is a sin for the guardian not to pay the zakat due 

on their property, and when the child or insane person becomes legally responsible (0: 
upon reaching puberty or becoming sane), he is obliged to pay the amount that his 
guardian neglected to pay (0: of zakat in the past). 
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@H1.4 Zakat is due from the owner of property that has been: 

-1- wrongfully seized from him; 

-2- stolen; 

-3- lost; 

-4- fallen into the sea; 

-5- or loaned to someone who is tardy in repayment; 

-only if the owner regains possession of it, whereupon he must pay zakat on it for the 
whole time it was out of his hands (0: for the year or years that no zakat was paid in 
the absent property, since his having regained it establishes that it belonged to him 
the whole time, and his ownership of it not vitiated by the mere fact of its not having 
been in his possession during these years, provided that it has remained a zakat- 
payable amount (nisab) during them. If it has diminished through expenditure to less 
than the zakat-payable amount, then no zakat need be paid on it). If the owner cannot 
regain the property, there is no zakat on it. 

0H1.5 If a landlord rents someone a house for two years for 40 dinars, which he accepts 
in advance and retains possession of until the end of the two years, then at the end of 
the first of the two years he only pays zakat on 20 dinars, but at the end of the 
second year he pays one year's zakat on the 20 which he paid zakat on at the end of the 
first year (N: as the 20 has now been in his possession a second year) and pays two 
years' zakat on the 20 for which he did not previously pay zakat (N: as it has remained 
in his possession for two full years). 

@H1.6 

Someone with only the zakat-payable amount (0: of gold or silver) must pay zakat on 
this amount even when he is in debt for an amount egual to it, for debts do not remove 
the obligation of zakat. 

@H1.7 Zakat is not due on anything besides: 

-1- livestock (def: h2.1); 

-2- (n: some) food crops (h3.2); 

-3- gold and silver (A: or their monetary eguivalents) ; 

-4- trade goods; 

-5- mined wealth (n: meaning gold or silver exclusively, as at h6.1) : 

-6- and wealth from treasure trovers (A: buried in pre-Islamic times). 

@H1.8 Zakat is paid from the property itself, though it is permissible to take 
another lot of property (N: on condition that the amount paid is from the same 
property (n: of the five types mentioned above) that the zakat is due on, such 
may not, for example, pay money for zakat due on wheat (n: but must pay wheat, 
exception to this is trade goods, which are appraised, and zakat may be paid on them 
with money, as at h5.1(0:) below) ). 

THE ZAKAT YEAR 


it from 
type of 
that one 
An 


@H1.9 By the mere fact that a full lunar year transpires (0: i.e. begins and ends while 
zakat-payable property is in the owner's possession), the poor now own the portion of 
it that the owner is obliged to pay as zakat. Thus, if someone has had 200 dirhams (n: 
the minimal zakat-payable amount of silver) in his possession for years without paying 
zakat, he is only obliged to pay zakat on it for the first year (0: because after that 
year, the amount owned by the poor (n: 5 dirhams) has diminished the money he possesses 
to less than the zakat-payable amount). 

0H1.1O If all one's property were destroyed after having been in one's possession a 
full year but before it was possible to pay zakat (0: to deserving recipients), then 
there is no obligation to pay zakat on it (0: because it was destroyed through no fault 
of the owner); but if only part of the property has been destroyed, such that this 
diminishes the rest to less than the zakat-payable amount, then one must take the 
percentage due on the original amount (n; 2.5 percent, for example) from the remaining 
property, and no zakat is paid on the amount destroyed. 

If all or part of one's property is destroyed after having been in one's possession a 
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full year and after it was possible to have paid zakat on it (0: by there being both 
property and recipients), then one must pay the zakat due on both the remainder and the 
property destroyed. 

0H1.11 Zakat is not obligatory if a person's ownership of the property ceases during 
the year, even if only for a moment, and it then returns to his possession; or if it 
does not return; or if the person dies during the year. 

0H1.12 The zakat year beings on property purchased or inherited when the buyer or 
inheritor takes possession of it, though if a person relinguishes his ownership of 
property during the zakat year merely to avoid paying zakat on it, this is offensive 
(0: as the learned differ about its unlawfulness). The more reliable opinion is that 
it is unlawful, though the transaction would be legally valid (dis: c5.2). But if such 
a person sells the property after possessing it a full year and before paying zakat on 
it (0: as when he sells it all, or sells part and the rest is not enough to reguire 
zakat), then the sale of the proportion of the property that was owed as zakat is 
invalid (0: because it belonged to someone else (n: i.e. the recipients, as at hi.9), 
and it is not valid to sell another's property without his consent), although the sale 
of the proportion of the property that was not owed as zakat is valid. 

*2*Chapter H2.0: Zakat on Livestock 

@H2.1 Zakat on livestock is restricted to camels, cattle, sheep, and goats. 

0H2.2 Zakat is obligatory when one has owned: 

(a) a zakat-payable number of livestock; 

(b) for one year; 

(c) and has been grazing them (n: on unowned open range, as dicussed below) for the 
entire year. 

There is no zakat on work animals, for example, those trained to plow or bear loads (0: 
since the purpose in having them is utility, like clothes or household furnishings, and 
is not production). 

Grazing means they have been grazed on open range pasturage(0: open range excluding 
pasturage growing on land that a person owe (A: as it would then be considered 
fodder) ). If the livestock have been given fodder for a period long enough that they 
would have been unable to survive had they not eaten during it, then there is no zakat 
on them, though if fed with it for less than such a period, then this does not affect 
the necessity of paying zakat on them. (A: There is no zakat on cattle that have been 
solely fed fodder or grain, even if they could have otherwise been grazed.) (n: It is 
religiously more precautionary (def: c6.5) and of greater benefit to the poor to follow 
Imam Malik on this guestion. Malik holds that zakat is obligatory whenever one has 
possessed a zakat-payable number of livestock for a year, whether or not they are work 
animals, and whether they have been grazed on open pasturage or fed with fodder for the 
entire year (al-Sharh al-saghir ala Agrab al-masalik ila madhhab al-Imam Malik(y35), 
1.592). ) 

ZAKAT ON CATTLE 

@H2.4 For cattle,the minimum on which zakat is payable is 30 head, for which it is 
obligatory to pay a yearling, meaning a male calf in its second year (A: though a 
female may take its place, being worth more). 

The zakat due on 40 head is a two-year-old female that has entered its third year (A: a 
male will not suffice). 

The zakat on 60 head is 2 yearling males. Zakat on additional numbers is figured in the 
same way: 

on 30 head, a yearling male, and on 40 head, a two-year-old female (N: according to 
which of the two alternatives accommodates the last 10 head (dis:h2.6) ). 

ZAKAT ON SHEEP AND GOATS 

0H2.5 For sheep or goats (n: the Arabic ghanam meaning both), the minimum on which 
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zakat is payable is 40, on which it is obligatory to pay a shah, meaning either a one- 
year-old sheep (0: in its second year) or a two-year-old goat (0: in its third year). 
The zakat on 121 sheep or goats is 2 shahs on 201 sheep or goats is 3,on 400 sheep or 
goats is 4 and for every additional 100 the zakat is 1 shah. 

CALCULATING THE NUMBER OF ANIMALS 

@H2.6 Numbers (0: of camels, cattle or sheep) which are between zakat guantities (N: 
i.e. which number more than the last relevant zakat guantity but do not amount to the 
next highest one) are not counted, and no zakat is due on them. 

@H2.7 New offspring of a zakat-payable guantity of livestock that are born during the 
year are counted for the zakat of the year their mothers are currently in, no matter 
whether their mothers survive or die. 

Thus, if one owned 40 sheep or goats which gave birth to 40 young a month before the 
year's end, but then the 40 mothers died, one's zakat on the offspring would be 1 shah 

@H2.9 If a group of livestock are all female, or are both male and female, then only a 
female animal may be paid as zakat, except as mentioned above (h2.4) for 30 cattle, 
where a yearling male is acceptable. 

0H2.1O If a group of livestockare all male, then a male animal may be paid as zakat. 

0H2.11 If all the livestock are below the minimum age that may be given as zakat (def 
h2.4-5), then one of them is given anyway. But if the herd is mixed, with only some of 
them underage, then only an animal of the acceptable age may be paid. 

0H2.12 If the animals of the herd are defective, an animal is taken which is of the 
average defectiveness (0: of the group, defective meaning with defects that permit 
return for refund when sold as merchandise (def: k5.3) ) . 

0H2.13 If the herd is composite, such as sheep and goats, then either kind may be paid 
as zakat, though the value of the animal given must correspond to the average value of 
the members of the herd. 

0H2.14 The following are not taken as zakat unless the owner wishes to give them: 

-1- a pregnant female (0: because of its superiority); 

-2- one that has given birth (0: because of the high yield of milk); 

-3- a stud (0: as it is for insemination, and the owner would suffer its loss); 

-4- a superior guality animal; 

-5- or one fattened for eating. 

ZAKAT ON JOINTLY OWNED PROPERTY OR VENTURES WITH SHARED FACILITIES 
0H2.15 Two people pay zakat jointly as a single person if: 

-1- they jointly own a zakat-payable amount of livestock or something else (0: such as 
fruit, grain, money, or trade goods), as when two people inherit it; 

-2- or when the property is not jointly owned, as when each owner has, for example, 20 
head of cattle (N: of a herd amounting to the zakat minimum of 40), but they share the 
same place to bed them down, to gather them before grazing, to pasture, water, or milk 
them, or share the same stud, employ the same shepherd, or similar, such as having the 
same watchman (0: for orchards and fields), the same drying or threshing floor (0: for 
fruit or grain), the same store, or the same warehouse. 

*2*Chapter H3.0: Zakat on Crops 

0H3.1 (N: The rulings of this section apply to the farmers who raise the crops. As for 
those who buy agricultural produce with the intention to sell it, their produce is no 
longer considered as crops are, but is rather a type of trade goods, and the zakat on 
it must be paid accordingly (def; h5). ) 
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0H3.2 There is no zakat on grains or legumes except the staple types that people 
cultivate, dry, and store, such as wheat, barley, millet, rice, lentils, chickpeas, 
broad beans, grass peas, and Sana'i wheat. There is no zakat on fruit except for raw 
dates and grapes (0: the zakat on grapes being taken in raisins, and on dates, in cured 
dates). There is no zakat on vegetables. Nor is there zakat on seasonings such as 
cumin or coriander (0:since the aim in using them is preparation of food, not 
nourishment). 

0H3.3 

One is obliged to pay zakat as soon as one possesses the zakat-payable amount (def: 
below) of grain, or when the ripeness and wholeness of a zakat-payable amount of dates 
or grapes is apparent. Otherwise, one is not obliged. 

THE ZAKAT-PAYABLE AMOUNT OF CROPS 

0H3.4 The minimal guantity on which zakat is payable for crops is 609.84 kilograms of 
net dried weight, free of husks or chaff, though for rice and Sana’i wheat, which are 
stored in the kernal, the zakat minimum, including husks, is 1219.68 kilograms of dried 
weight. Zakat is not taken from grain until it has been winnowed (0: made free of 
straw), nor from fruits until they are dried (n: made into raisins and dates). 

The produce for the entire year (N: i.e the agricultural year) is added together in 

calculating the zakat minimum (N: when, for example, the season's first crop alone is 

less than the zakat minimum). When one crop is harvested after another-due to varietal 
differences or the location of the two fields-in the same year, and of the same kind of 
crop (n: such as spring wheat and winter wheat), zakat is payed from them as if they 
were a single guantity. Different varieties of grain are also calculated additively 
when harvested at the same time, though the fruit or grain of a different year. Grapes 
are not calculated cumulatively with dates, nor wheat with barley (0: as they are 
different from one another). 

0H3.5 The zakat for crops that have been watered without effort, as by rain and the 

like, is 10 percent of the crop (N: i.e of the net dried storage weight of the grain, 

raisins, or dates). The zakat for crops that have been watered with effort such as on 
land irrigated by ditches (0: or a waterwheel) is 5 percent of the crop. 

If a crop has been raised without irrigation for part of the year and irrigated for 
part of it, then the zakat is adjusted (0: according to the period, meaning how much of 
the time the fruit or crops were growing). (N: It is more reliable to consult 

agricultural experts as to how much of the crop's water came from rain and how much 
came from irrigation. If 50 percent of the water came from each, for example, one would 
pay 7.5 percent of the crop as zakat, as this is the mean between the above two 
percentages.) 

0H3.6 After one has paid zakat once on a crop (N: if one is the farmer), there is 
nothing further due on it (0: as there is no repetition of zakat on one's crops when 
they are in storage, unlike the repetition of it on money), even if it remains in one's 
possession for years. 

0H3.7 It is unlawful for the grower to consume dates or grapes or otherwise dispose of 
them or sell them before they have been assessed (0: i.e estimated as to how much there 
is, and the owner made responsible for the portion to be paid as zakat), and if he 
does, he is responsible for the loss (0: since part of it belongs to the poor 
(dis:hi.9) ). 

0H3.9 If an act of God destroys the fruit after assessment, there is no zakat on it. 

*2*Chapter H4.0: Zakat on Gold, Silver, and Other Money 

@H4.1 Zakat is obligatory for anyone who has possessed the zakat-payable amount of gold 
or silver for one year. 

THE ZAKAT-PAYABLE AMOUNTS OF GOLD, SILVER, AND OTHER MONEY 
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0H4.2 The zakat-payable minimum for gold is 84.7 grams, on which 2.1175 grams (2.5 
percent) is due. The zakat-payable minimum for silver is 592-9 grams, on which 1408225 
grams (2.5 percent) is due. There is no zakat on less that this. 

(N: One must pay zakat (n: 2.5 percent) on all money that has been saved for a year if 
it eguals at least the market value of 592.9 grams of silver (n:that is current during 
the year). While there is a considerable difference between the value of the gold 
zakat minimum and the silver zakat minimum, the minimum for monetary currency should 
correspond to that of silver, since it is better for the poor.) 

0H4.3 Zakat is exacted proportionately (2.5 percent) on any amount over these minimums, 
whether the gold or silver is in coins,ingots, jewelry prepared for uses that are 
unlawful or offensive (dis:f17.6,8,11), or articles which are permanent acguisitions. 

@H4.4 There is no zakat on (n: gold or silver) jewelery that is for permissible use. 

*2*Chapter H5.0: Zakat on Trade Goods 

0H5.1 A zakat of 2.5 percent (0: like that of gold and silver as merchandise is 
assessed according to its value in them) is obligatory for anyone who: 

(a) has possessed trade goods for a year (N: whether the merchandise itself remains, or 
whether there is sale and replacement, as below at h5.4-5); 

(b) whose value (n: at the zakat year's end, as at h5.3) eguals or exceeds the zakat 
minimum (N: 592.9 grams of silver if bought with monetary currency or silver, and 84.7 
grams of gold if bought with gold, these being reckoned according to the values of 
silver and gold existing during the year) ; 

provided: 

(c) that the trade goods have been acguired through a transaction (0: such as a 
purchase, or acguired by a woman as her marriage payment (Mahr, def:m8), or received as 
a gift given in return for something else (dis:k31.4), or such as articles rented from 
someone in order to rent them out to others at a profit, or land rented from someone in 
order to rent it out to others at a profit); 

(d) and that at the time of acguisition, the owner intended to use the goods for trade. 

There is no zakat on the trade goods if (non-(c) above) the owner acguired them by 
estate division (irth, def:Ll) or received them as a gift, or if (non-(d) ) he acguired 

them by purchase but at the time did not intend using them for trade. 

THE BEGINNING OF THE ZAKAT YEAR FOR TRADE GOODS 


0H5.2 When the owner buys trade goods that cost (N: at least) the gold or silver zakat 
minimum, the year of the merchandise's possession is considered to have begun at the 
beginning of the gold or silver's zakat year (N: so that a merchant's zakat is figured 
yearly on his total business capital and goods). But the year of the merchandise's 
possession is considered to have begun at the moment of purchase if: 

-1- the owner has bought the merchandise for less than the zakat minimum (0: provided 
the price of the merchandise plus his remaining money do not amount to the zakat 
minimum); 

-2- or he has bought it(N: in exchange) for nonmonetary goods (N: provided these are 
not also trade goods, as at h5.4, for if they are, the zakat year continues from the 
zakat year of the previous goods). 

ESTIMATING WHETHER THE VALUE OF ONE'S TRADE GOODS AMOUNTS TO THE ZAKAT 
MINIMUM OR NOT 

0H5.3 Merchandise is appraised (A: at its current market value) at the end of the zakat 
year: 

-1- in terms of the same type of money that it was purchased with, if bought with money 
(N: i.e if purchased with silver or monetary currency, we see if the merchandise's 
market value at the year's end has reached the silver zakat minimum (def:h5.1(b) ); or 

if with gold, we see if its market value has reached the gold minimum) even if it had 
been purchased for less than the zakat minimum (N: at the beginning of the year) (0: so 
that if it has now reached the value of the zakat minimum, one pays zakat on it, and if 
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not, then there is no zakat); 

-2- or in terms of its value in local monetary currency, if the merchandise was 
acquired by other than paying money for it (0: such as in exchange for goods, or 

acquired by a woman as her marriage payment (mahr), or by a husband in exchange for 

releasing his wife from marriage (def:n5) ). If its value equals the zakat minimum 
(h5.1(b) ), then zakat is paid. But if not, then there is no zakat on it until the end 

of the next year, when it is reappraised and zakat is paid if its value amounts to the 

zakat minimum, and so on (N: in the following year). 

It is not a condition that the value of the trade goods amount to the zakat minimum 
except at the end of the year(0: not at the beginning, middle, or during the whole of 
the year). 

0H5.4 If trade goods are exchanged for other trade goods during the course of the year, 
this does not interrupt their possession (0: because zakat on merchandise is based on 
the value, and the value of the previous merchandise and the new merchandise is the 
same, so the year of its possession is not interrupted by merely transferring it from 
one set of goods to another), though the zakat year of the funds which a professional 
money changer exchange, for other funds is interrupted by each exchange (N: and he pays 
no zakat as long as he keeps changing his business capital). 

0H5.5 If merchandise is sold during the zakat year at a profit and its price is kept 
until the end of the year, then zakat on the merchandise's original value is paid at 
the end of that zakat year, but the zakat on the profit is not paid until the profit 
has been possessed for a full year, (n: A second position in the Shafi'i school is that 
the zakat on the profit is simply paid in the current zakat year of the merchandise, 
just as one pays zakat on the offspring of livestock (dis:h2.7) in the current year of 
their mothers (Mughni al-muhtaj ila ma'rifa ma'ani alfaz al-Minhaj (y73), 1.399). ) 

*2*Chapter H6.0: Zakat on Mines and Treasure Troves 

0H6.1 A zakat of 2.5 percent is immediately due on: 

(a) the zakat minimum or more of gold or silver (def:h4.2) (0:gold or silver excluding 
anything else, such as iron, lead, crystal, turquoise, cornellian, emerald, antimony, 
or other, on which there is no zakat) ; 

(b) extracted from a mine (0: i.e a site at which Allah has created gold or silver) 
located on land permissible for the miner to work or owned by him; 

(c) and that this amount of ore has been gathered by working the site one time, or 
several times uninterrupted by abandoning or neglecting the project. 

The zakat is only paid after the ore is refined into metal. 

If the person stops working the site for a justifiable reason, such as to travel (0: 
not for recreation, but for something such as an illness) or to fix equipment, then he 
adds (0: the ore collected after the interruption to that collected before, in 
calculating the zakat minimum). Ore found on someone else's land belongs to the owner 
of the land. 

ZAKAT ON TREASURE TROVES 


0H6.2 An immediate zakat of 20 percent is due when one finds a treasure trove that was 
buried in pre-Islamic times (N: or by non-Muslims, ancient or modern) if it amounts to 
the zakat minimum (def: h4.2) and the land is not owned. If such a treasure if found on 
owned land, it belongs to the owner of the land. If found in a mosque or street, or if 
it was buried in Islamic times, it is considered as a lot and found article (def: k27). 

*2*Chapter H7.0: The Zakat of N Eid Al-Fitr 

@H7.1: Who Must Pay It 

The zakat of 'Eid al-Fitr is obligatory for every free Muslim, provided: 

(a) that one has the necessary amount (0: 2.03 liters of food); 

(b) and that on the night before the 'Eid and on the ~Eid itself, this is in excess of 
what one needs to feed oneself and those whom one is obliged to support (def:ml2.1), 
what one needs to clothe them, and in excess of one's debts and housing expenses. If 
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one’s excess amounts to only part of the required zakat, one must pay as much of it as 
one has. 

0H7.2: Paying the Zakat of N Eid Al-Fitr for One’s Dependents 

Someone obligated to pay the zakat of 'Eid al-Fitr must also pay it for every person he 
is obliged to support, such as his wife and family (0: e.g. his young son, grandson, 
father, or mother), if they are Muslim and if he has enough food (0: 2.03 liters per 
person above his own expenses and theirs), though he is not obliged to pay it for his 
father's wife when supporting his father because of the father's financial 
difficulties, even though he is obliged to support her (dis: ml2.5). 

@H7.3lf one is obligated to pay the zakat of 'Eid al-Fitr but only has enough to pay 
part of it, then one begins by paying one's own, then that of one's wife, young child, 
father, mother, and then one's adult son (0: without an income, as when he is 
chronically ill or insane, for otherwise one is not obligated to support him). 

@H7.4 A wealthy woman married to a man too poor to pay her ~Eid al-Fitr zakat is not 
obliged to pay her own (A: though it is sunna for her to pay this and all forms of 
zakat to her husband, even if he spends it on her). 

0H7.5 The zakat of ~Eid al-Fitr becomes obligatory when the sun sets on the night 
before the 'Eid (n: meaning on the evening of the last day of Ramadan). 

0H7.6: What Type of Food Must Be Given 

The zakat of s Eid al-Fitr consists of 2.03 liters of the main staple of the area in 
which it is given, of the kinds of crops on which zakat is payable (def:h3.2). (A: If 
the main staple is bread, as in many countries, only wheat may be given, and is what is 
meant by the expression giving food here and in all texts below dealing with expiations 
(e.g. j3.22(2) ). ) (N: The Hanafi school permits paying the poor the wheat's value in 

money, both here and for expiations.) It is permissible to give the best quality of the 
staple food of the area, but not to give less than the usual quality (0: such as by 
giving barley where 
wheat is the main staple). 

0H7.7 

It is permissible to give the zakat of 'Eid al-Fitr (N: to deserving recipients (dis: 
h8.26) ) anytime during Ramadan, though the best time is on the day of 'Eid al-Fitr 

before the prayer (def:f!9.1). It is not permissible to delay giving it until after 
the day of the 'Eid (0: that is, one may give it until sunset), and is a sin to delay 
until after this, and one must make it up (N: by paying it late). 

*2*Chapter H8.0: Giving Zakat to Deserving Recipients 

@H8.1 It is unlawful to delay paying what is due from a zakat-payable amount of 
property when: 

(a) it has been possessed for one year; 

(b) one can find the) 0: eight) categories (0: of eligible recipients, or some of them) 
so as to be able to pay it; 

(c) and the property is present (0: within 81 km./50 mi.); 

-unless one is awaiting a poor person more deserving than those present, such as 

relative (0: of the person paying zakat whom he is not obliged to support), a neighbor, 
or a more righteous or needy person (0: than those present. Under these circumstances 
it is not unlawful to delay giving it because there is an excuse, unless withholding it 
involves considerable harm for those present). 

0H8.2: Paying Zakat In Advance 

Zakat, on all types of property that a year's possession of the zakat minimum makes 

giving obligatory, may be payed for the current year (A: alone) before the year's end 

whenever the property owner possesses the zakat minimum. This zakat in advance is 
considered valid only when the year ends and: 

(a) the recipient it still among the types eligible for zakat (0: meaning, for example, 
that his state has not changed from poverty to wealth); 
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(b) the zakat giver is still obligated to pay it; 

(c) and the property is still as it was (0: i.e. the zakat minimum still exists and has 
not been destroyed or sold). 

The zakat in advance is not valid if (N: before the end of the year) : 

-1- (non-(a) above) the poor person who accepted it dies, or becomes financially 
independent for some other reason than having accepted the zakat; 

-2- (non-(b) ) the giver dies; 

-3- or (non-(c) ) the property diminishes to less than the zakat minimum by more than 

the amount given in advance (0: such as when the giver takes out 5 dirhams as zakat in 
advance from 200 dirhams, but his holdings are subseguently reduced by 10 (N: to 190 

dirhams, which is less than the zakat minimum) ), even when this reduction is because 
of sale. 

When the zakat in advance is not valid, the giver may take it back if he has explained 
that the money has been given in advance (0: by merely having said, "This is my zakat 
in advance," or if the recipient knows it). If what was given as zakat still exists, 
the recipient gives it back together with any increment organically connected with it, 
such as additional weight gained by a head of livestock while in the recipient's 
possession. But the property owner is not entitled to take back an increment that is 
not organically connected to the zakat, such as its offspring (0: born from the animal 
while in the recipient's possession). 

If the zakat given in advance no longer exists, then the giver is entitled to take back 
a substitute (0: whether it be the substitute for a commodity that is fungible (mithli, 
def: k20.3 (1) ), such as silver dirhams, or whether for a nonfungible (mutagawwim) 

commodity such as sheep or goats, in which case its price is the market value at the 
time the zakat in advance was accepted, not the time it ceased to exist). 

After the return of the zakat in advance, the zakat giver pays the zakat from his 
wealth again if he is still obliged to. The zakat in advance that is paid from the 
zakat-payable amount (nisab) is considered as if still part of the giver's property (0: 
only in respect to calculating whether the giver's total property eguals the zakat- 
payable amount. It is not actually considered as still belonging to the zakat giver, 
sincethe recipient is entitled to dispose of it by sale or otherwise while it is in his 
possession). Thus, if the zakat giver paid a sheep in advance as zakat on 120 head, 
and one of the sheep then gave birth to a new lamb, the giver would now be obliged to 
pay another sheep (0: it being as if he owns the (N: next highest) zakat-payable amount 
of 121 head (dis:h2.5) ) . 

0H8.3: Authorizing Another to Distribute One's Zakat 

It is permissible for the zakat giver to personally distribute his zakat to eligible 
recipients or to authorize an agent (wakil, def:kl7) to do so. It is permissible for 
the zakat giver to pay his zakat to the imam (A: i.e. the caliph (o25) or his 
representative), and this is superior unless the imam is unjust, in which case it is 
better to distribute it oneself. 

@H8.4: The Prayer of the Recipient for the Zakat Giver 

It is recommended for the poor person (0: receiving zakat when the owner is 
distributing it) or the agent assigned to deliver the zakat to recipients (N: if the 
imam has gathered it by means of agents to distribute to the poor) to supplicate for 
the giver, saying, "May Allah reward you for what you have given, bless you in what you 
have retained, and purify it for you." 

0H8.5: The Intention of Zakat 

Making the intention of zakat is a necessary condition for the validity of giving it. 
The intention is made when zakat is paid to the poor person or the one being authorized 
to distribute it, and one must intend giving it as the zakat of one's property. (0: It 
is permissible to make the intention before paying the money.) When the owner has made 
this intention, it is not necessary that the agent distributing it also make an 
intention before giving it(0: because the owner's intention is sufficient, whether the 
agent is an ordinary individual or is the ruler. It is also permissible for the owner 
to authorize an agent to both make the intention and distribute the zakat) . 

@H8.6 It is recommended that the imam dispatch a zakat worker, (0: to collect zakat 
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funds from those obliged to pay, to make this easier for them. Such an agent must be) 
an upright Muslim (def: o24.4) who knows the rulings of zakat, and who is not of the 
Hashimi or Muttalibi clans of Quraysh. 

@H8.7: The Eight Categories of Recipients 

It is obligatory to distribute one's zakat among eight categories of recipients (0: 
meaning that zakat goes to none besides them), one-eighth of the zakat to each 
category, (n: In the Hanafi school, it is valid for the giver to distribute his zakat 
to all of the categories, some of them, or to confine himself to just one of them (al- 
Lubab fi sharh al-Kitab(y88), 1.155). ) 

@H8.8: The Poor The first category is the poor, meaning someone who: 

(a) doe not have enough to suffice himself (0: such as not having any wealth at all, or 

having some, but (N: he is unable to earn any, and) what he has is insufficient to 
sustain him to the end of his probable life expectancy if it were distributed over the 
probable amount of remaining time; insufficient meaning it is less than half of what he 
needs. If he reguires ten dirhams a day,for example but the amount he has when divided 
by the time left in his probable life expectancy is four dirhams a day or less, not 
paying for his food, clothing, housing, and whatever he cannot do without, to a degree 
suitable (dis:f4.5) to someone of his standing without extravagance or penury, then he 

is poor - all of which applies as well to the needs of those he must support 

(def;m!2.1). ) (N: A mechanic's tools or scholar's books are not sold or considered 

part of his money, since he needs them to earn a living); 

(b) and is either: 

-1- unable to earn his living by work suitable to him (0: such as a noble profession 
befitting him (N: given his health and social position), as opposed to work unbefitting 
him, which is considered the same as not having any. If such an individual were an 
important personage unaccustomed to earning a living by physical labor, he would be 
considered "poor". This also includes being able to do work suitable to one, but not 
finding someone to employ one); 

-2- or is able to earn his living, but to do so would keep him too busy to engage in 

attaining knowledge of Sacred Law. (n: Nawawi notes, "If able to earn a living at work 

befitting him except that he is engaged in attaining knowledge of some subject in 
Sacred Law such that turning to earning a living would prevent the acguisition of this 
knowledge (dis: w36), then it is permissible for him to take zakat because the 
attainment of knowledge is a communal obligation, though zakat is not lawful for 
someone able to earn a living who cannot acguire knowledge, even if he lives at a 
school. What we have just mentioned is the most correct and well known position. Darami 
mentions three positions concerning someone engaged in attaining religious knowledge: 
-that he deserves charity even when able to earn a living; 

-that he does not deserve it; 

- and that if he is an outstanding student who can be expected to develop a good 
comprehension of the Sacred Law and benefit the Muslims thereby, then he deserves 
charity, but if not, then he does not. 

"Darami mentioned this in the chapter of "Voluntary Charity" (al-Majmu' (yl08), 6, 190- 
91) . ) 

But if one's religious devotions are what keeps one too busy to earn a living one is 
not considered poor. 

@H8.9 Someone separated from his money by at least 81 km/50 mi is eligible for zakat. 

(N: This was in the past. In our day it is fitter to say that he must be far from his 
money in terms of common acknowledgement (def: f4.5). ) (0: Such a person's absent 

property is as if nonexistent, and his "poverty" continues until the money is present. 
Likewise, someone owed money on a debt not yet due who does not have any other money is 
given zakat when it is distributed (N: to suffice him) until the debt becomes due.) 

0H8.1O People whose needs are met by the expenditures of those who are obliged to 
support them such as their husbands or families are not given zakat (N: for poverty) 

(0: though it is permissible for a third party to give zakat to such a dependent by 
virtue of the dependent's belonging to some category other than the poor or those short 
of money (def: below), as when the person belongs to a category such as travellers 
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needing money (h8.18) or those whose hearts are to be reconciled (h8.14) ). 

0H8.11: Those Short of Money 

The second category is people short of money, meaning someone who has something to 
spend for his needs but it is not enough, as when he needs five dirhams, but he only 
has three or four. The considerations applicable to the poor person also apply to 
someone short of money (0: namely, that he is given zakat if he cannot earn a living by 
work befitting him (def: h8.8(b) ), or if he can earn a living but attainment of 

knowledge of Sacred Law prevents his doing so; though if he is able to earn a living 

but extra devotions prevent him from doing so, then he may not take zakat). 

0H8.12: How Much the Poor are Given 

A person who is poor or short of money is given as much as needed of tools and 

materials (0: if he has a trade, such as the tools of a carpenter) with which he can 

earn a living, or property with which he can engage in trade (0: if a merchant), each 
according to the demands of his profession. This amount varies, depending on whether, 
for example, he is a jeweller, clothier, grocer, or other. 

If the recipient has no trade (0: i.e. is unable to do any work, whether for wages, by 
trading, or other), then he is given enough zakat to fulfill his needs from the present 
till the end of his probable life expectancy (0: based on (N: the average lifespan for 
someone like him in) that locality). Another position is that such a person is given 
enough for just one year. 

These measures are obligatory when abundant zakat funds are available, whether the imam 
distributes them or a property owner. But if there is not much zakat available (0: 
meaning if the owner or imam distribtes funds that are too little to last the poor 
person for his probable life expectancy or for even one year), it is distributed as is, 
an eighth to each category. 

0H8.13: Zakat Workers 

The third category consists of zakat workers, the above-mentioned agents (h8.6) 
dispatched by the imam. These include the person collecting it, the clerk (0: recording 
what the owners give), the person who matches the payees to recipients, and the one who 
distributes it to recipients. 

The zakat workers receive an eighth of the zakat funds. If this amount is more than it 
would cost to hire someone to do their job, then they return the excess for 
distribution to the other categories of recipients. But if less (N: than the cost of 
hiring someone), then enough is taken from the zakat funds to make up the difference. 
All of this applies only if the imam (A: caliph) is distributing the zakat (0: and has 
not alloted a fee to the zakat workers from the Muslim common fund (bayt al-mal) ). If 
the property owner is distributing the zakat (0: or if the imam has alloted the workers 
a fee from the common fund) then the zakat funds are divided solely among the other 
categories of recipients. 

0H8.14: Those Whose Hearts are to be Reconciled 

The fourth category is those whose hearts are to be reconciled. If they are non- 
Muslims, they are not given zakat, but if Muslims, then they may be given it (0: so 
that their certainly may increase, or if they are recent converts to Islam and are 
alienated from their kin). 

Those to be reconciled include: 

-1- the chief personages of a people (0: with weak Islamic intentions) whose Islam may 
be expected to improve, or whose peers may be expected to enter Islam; 

-2- or the heads of a people who collect zakat for us from Muslims living near them who 
refuse to pay it, or who fight an enemy for us at considerable expense and trouble to 
themselves. 

0H8.15: Those Purchasing their Freedom 

The fifth category is slaves who are purchasing their freedom from their owners. They 
are given enough to do so if they do not have the means. 

0H8.16: Those in Debt 

The sixth category is those who have debts (0: and they are of three types) : 
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-1- A person who incurs debts in order to settle trouble (0: between two people, 
parties, or tribes) involving bloodshed (0: as when there has been a killing but it is 
not known who the killer is, and trouble has arisen between the two sides) or to settle 
trouble concerning property (0: such as bearing the expense when trouble occurs over 
it) is given zakat even if he is affluent. 

-2- A person who incurs debts to support himself or his dependents is given zakat if he 

is poor, but not if affluent. If he incurs a debt (0: for something lawful) but spends 

it on something unlawful, and then repents (0: and is felt to be sincere in this, and 

the original reason is known to have been something lawful), then he is given zakat. 

-3- (0: And a third type, not mentioned by the author, which (n: given persons P,Q, and 
R) is when R incurs a debt by guaranteeing (daman, def; kl5) to P that Q will pay P 
(n: what Q owes him). If R finds that neither he nor Q can pay, then R is given zakat 
(n: because he has gone into debt in order to guarantee Q's debt), even if the reason R 
agreed to guarantee Q was not charity (N: but was rather that Q would pay him back). ) 

0H8.17: Those Fighting for Allah 

The seventh category is those fighting for Allah, meaning people engaged in Islamic 
military operations for whom no salary has been allotted in the army roster (0: but who 
are volunteers for jihad without remuneration). They are given enough to suffice them 
for the operation, even if affluent; of weapons, mounts, clothing, and expenses (0: for 
the duration of the journey, round trip, and the time they spend there, even if 
prolonged. Though nothing has been mentioned here of the expense involved in supporting 
such people's families during this period, it seems clear that they should also be 
given it). 

0H8.18: Travellers Needing Money 

The eighth category is the traveller in need of money, meaning one who is passing among 
us (0: i.e. through a town in Muslim lands where zakat is collected), or whose journey 
was not undertaken for the purpose of disobeying Allah. If such a person is in need, he 
is given enough to cover his personal expenses and transportation, even if he possesses 
money back home. 

0H8.19: Paying Zakat to Recipients 

A person who gualifies as a member of two or more of the above categories is only given 
zakat for one of them. 

0H8.2O When the (N: eight) categories of recipients exist in the town where zakat is 
collected, it is unlawful and invalid to give it to recipients elsewhere (0: as it must 
be paid to those present if the property owner is distributing his own zakat. The other 
schools of jurisprudence permit giving it elsewhere). But if the imam (A: caliph) is 
distributing the zakat, he may give it to recipients in a different place. 

If the zakat giver's property is in the desert, or none of the eight categories of 
eligible zakat recipients exist in his own town, then the zakat should be distributed 
in the nearest town. 

0H8.21 Each category of recipients must receive an egual share, one-eighth of the total 
(dis:h8.7(n:) ) (A: though one may give various individuals within a particular 

category more or less), except for zakat workers, who receive only their due wage 
(def:h8.13). If one of the categories does not exist in one's town, their eighth is 
distributed over the other categories such that each of them gets oneseventh. If two 
categories of recipients do not exist in the town, then each of the remaining 
categories receive a sixth of the zakat, and so on (0: such that if there were only one 
category in town, all the zakat would be paid to it). 

It is obligatory to give zakat to every individual member of a category if the owner is 
distributing zakat and the individuals are of a limited, known number, or if the imam 
is distributing zakat and it is possible to give it out person by person and include 
them all because of the abundance of funds. If the owner is distributing zakat and the 
recipients in each category are not of a limited, known number, then the fewest 
permissible for him to give to in one category of zakat workers, in which a 
single person is enough. 
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0H8.22 It is recommended to give one's zakat to relatives other than those one is 
obliged to support (def: ml2.1). 

@H8.23lt is recommended to distribute zakat to recipients in proportion to their needs, 
giving someone who needs 100 dirhams, for example, half of what one gives to someone 
who needs 200. 

0H8.24 It is not permissible to give zakat to a non-Muslim, or to someone whom one is 
obliged to support (def: ml2.1), such as a wife or family member. 

0H8.25 It is not valid for one to give zakat to a poor person on condition that he 
return it to one to pay off a debt he owes, or to tell the recipient, "0 hereby make 
the money you owe me zakat, so keep it for yourself." But it is permissible: 

-1- for the giver to pay his zakat (0: to a poor person who owes him money) when the 
giver's intention is that the recipient should pay him back with it; 

-2- for the zakat giver to tell the poor person,"Pay me the money you owe me so that I 
can give it to you as zakat"; 

-3- or for the poor person to tell his creditor, "Give me (0: zakat) so that I can pay 
it back to you (0: for the debt I owe you) "; 

though it is not obligatory to fulfill these promises (0: meaning the outcomes alluded 
to in (2) and (3) above). 

0H8.26 All of the above rulings concerning zakat (h8.2-25) apply to the zakat of 'Eid 
al-Fitr (def; h7) (0: in details, in giving it to deserving recipients (N: the eight 

categories described in this section), and in giving it in advance). It is permissible 
for a group of people to pool their zakat of 'Eid al-Fitr,mix it, and collectively 
distribute it, or for one of them to distribute it with the others permission. (0: The 
author mentions this to inform people that anyone can distribute their zakat of 'Eid 
al-Fitr to all categories of recipients, no matter how little it is.) 

*2*Chapter H9.0: Voluntary Charity 

0H9.1 Giving voluntary charity is recommended at all times; especially during Ramadan, 
before praying for something one needs, (0: when there is an eclipse, illness, or 
journey,) and at all noble times and places (0: e.g. times such as the first ten days 
of Dhul Hijja or the days of 'Eid and places such as Mecca or Medina). 

0H9.2 It is superior to give charity to righteous people (0: meaning those who give 
Allah and His slaves their due), to one's relatives (A: which is better than giving to 
the righteous), even those of them who are one's enemies (A: and this is better than 
giving to one's friends among them), and to give from the best of one's wealth (0: 
meaning that which is lawful, which is better than giving what is from a doubtful 
source, or giving what is of poor guality, either of which are offensive to give as 
charity. It is unlawful to give property that has been unlawfully obtained (N: if one 
knows its rightful owner. If not, one must give it as charity (A: or taxes (def: p32) ) 

to remove it from one's possession) ). 

0H9.3 It is unlawful to give as charity money needed to support one's dependents or 
needed to pay a debt that is currently due (0: because supporting one's dependents or 
paying a current debt are obligatory, and obligatory acts take precedence over 
recommended ones). 

0H9.4 It is recommended to give away in charity everything one owns that is in excess 
(0: of personal expenses and the expenses of those one is obliged to support), provided 
one can be patient with the resultant poverty. (0: But if one cannot be patient, it is 
offensive to give away what is in excess of one's needs.) 

0H9.5 It is offensive to ask for anything besides paradise with the words "For the sake 
[lit. "By the countenance (0: i.e. entity) "] of Allah," though if someone does, it is 
offensive not to give to him. 
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0H9.6 It is unlawful to remind a recipient of charity that one has given him (mann, 
dis:p36), and it eliminates the reward. 

0H9.7 (0: It is permissible to give charity to a person not in need, or to a relative 

of the Prophet (Allah bless him and give him peace). It is offensive for a person not 
in need to accept charity,and preferable that he avoid it. It is unlawful for such a 
person to accept it if he pretends to be needy, and is unlawful for him to ask for 
charity. It is permissible to give charity to a non-Muslim (n: but not zakat, as above 
at h8.24). ) 

*1*B00K I: FASTING 

0CONTENTS: 

Fasting Ramadan il.O 

Who Must Fast Ramadan il.l 

Those Not Obliged to Fast Ramadan il.2 

Which of the Unobliged Must Make It Up Later il.3 

When Ramadan Is Learned Of After Dawn il.4 

At What Age a Child Fasts il.5 

Excessive Hunger and Thirst Permits Not Fasting il.6 
Conditions Under Which Travel Permits Not Fasting il.7 
Women Who Are Pregnant or Nursing an Infant il.8 
Sighting the New Moon il.9 

Astronomical Calculations of the Arrival of Ramadan il.ll 

The conditions of a Valid Fast il.13 

The Intention il.14 

For obligatory fasts il.14 

For nonobligatory fasts ± 1.11 

Things Which Invalidate the Fast il.18 

Criterion for things invalidating the fast il.19 

Expiating a Fast Vitiated by Lovemaking il.20 

Things That Do Not Break the Fast il.21 

Uncertainty As to Whether One Ate During Night or Day il.22 
Involuntary Acts That Break the Fast il.23 
Recommended Measures While Fasting il.24 
A predawn meal il.24 

To hasten breaking the fast after sunset il.25 
Other recommended measures il.26 
Things recommended to avoid il.27 
Things Unlawful or Offensive While Fasting il.28 
Maintaining Continual Silence Is Offensive il.32 
Making Up Missed Fast-Days il.33 

Penalty for delaying a makeup until next Ramadan il.33 
If one dies with unperformed fast-days il.33 
Voluntary Fasting i2.0 

Days on Which Fasting Is Recommended i2.1 
Fasts That Are Offensive or Unlawful i2.2 
Singling out Fridays etc. to fast i2.5 
Interrupting a Fast or Prayer One Has Begun i2.6 
Unlawful for an obligatory fast or prayer i2.6 
Spiritual Retreat (I'tikaf) i3.0 
A Sunna i3.1 
Laylat al-Qadr i3.2 
Date i3.2 

How to Perform Spiritual Retreat i3.3 
Vowing Retreat in Particular Mosgues i3.4 
Vowing a Consecutive Period of Retreat i3.6 
Wife's Retreat Reguires Husband's Permission i3.9 
*2*Chapter 11.0: Fasting Ramadan 

@(0: The month of the fast is the best of months, and it is one of the distinctive 
features of this Community (Umma); that is, as now practiced, a fact not contradicted 
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by the word of Allah Most High, 

"Fasting is prescribed for you, as it was prescribed for those before you" 

(Koran2:183), 

the resemblance interpreted as referring to fasting without other gualification, not to 
its amount and time. Fasting Ramadan is one of the pillars of Islam (def: u2) by 
scholarly consensus (ijma’). Bukhari and Muslim relate that the Prophet (Allah bless 
him and give him peace) said, 

"Islam is built upon five: testifying there is no god but Allah and that Muhammad is 
the messenger of Allah, performing the prayer, giving zakat, making the pilgrimage to 
the House [Kaaba], and fasting Ramadan.") 

@11.1: Who Must Fast Ramadan 
Fasting Ramadan is obligatory for: 

(a) every Muslim (0: male or female) who: 

(b) has reached puberty; 

(c) is sane; 

(d) is capable of bearing the fast; 

(e) and if female, is not in the period of menstruation or postnatal bleeding (nifas). 
@11.2: Those Not Obliged to Fast Ramadan 

The following are not reguired to fast: 

-1- (non-(a) above) a non-Muslim (0: meaning that we do not ask him to, nor would it be 
valid if he did (N: though he is punished in the next life for not doing so) ); 

-2- (non-(b) ) a child; 

-3- (non-(c) ) someone insane; 

-4- or (non-(d) ) someone whom fasting exhausts because of advanced years or having an 

illness from which he is unlikely to recover. 

None of the above-mentioned is obliged to fast or to make up missed fast-days, though 
someone who misses a fast because of (4) above must give 0.51 liters of food (def: h7.6 
(A) ) for each fast-day he misses. 

@11.3 The following are not reguired to fast, though they are obliged to make up fast- 
days missed (A:making up, according to our school, meaning that one fasts a single day 
for each obligatory fast-day missed) : 

-1- those who are ill (N: the illness that permits not fasting being that which fasting 
would worsen, delay recovery from, or cause one considerable harm with; the same 
dispensation applying to someone who needs to take medicine during the day that breaks 
the fast and that he can not delay taking until night); 

-2- those who are travelling (def:il.7); 

-3- a person who has left Islam (murtadd, def:o8); 

-4- or a woman who is in her menses or period of postnatal bleeding. 

If the ill person or traveller take it upon themselves to fast, it is valid, though a 
fast by someone who has left Islam, or a woman in menstruation or period of postnatal 
bleeding is not valid. When not fasting on a day of Ramadan, if a non-Muslim becomes a 
Muslim, an insane person regains his sanity, or a child reaches puberty, it is 
recommended but not obligatory that they fast the rest of that day and make up the fast 
later. A child who reaches puberty while fasting on a day of Ramadan is obliged to fast 
the rest of the day, and is recommended to make it up. 

A woman whose period ends during a day of Ramadan is recommended to fast the rest of 
the day is obliged to make up the fast (0: and the fast-days prior to it missed during 
her period or postnatal bleeding). 

@I1.4If the testimony of a witness (0: that the new moon has been seen during the 
previous night) is made during a day (N: that was initially) uncertain as to whether it 
was the first of Ramadan, then it is obligatory (0: for people) to fast the rest of the 
day and to make it up later. 

@11.5A child of seven is ordered to fast, and at ten is beaten for not fasting (N: with 
the reservations mentioned at f1.2). 

@I1.6Excessive hunger or thirst, meaning likely to cause death or illness, are 
legitimate excuses not to fast, even when they occur on a day one has already begun to 
fast, as soon as the fast becomes a hardship. 
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@I1.7It is permissible not to fast when travelling, even when the intention to fast has 
been made the night before, provided that the journey is at least 81 km./50 mi one way, 
and that one leaves town (def:fl5.6) before dawn. If one leaves after dawn, one is not 
entitled to omit the fast. It is preferable for travellers not to fast if fasting would 
harm them, though if not, then fasting is better. 

@11.8A woman who is breast-feeding a baby or is pregnant and apprehends harm to herself 
or her child may omit the fast and make it up later, though if she omits it because of 
fear (A: of harm) for the child alone (0: not for herself) then she must give 0.51 
liters of food (def:h7.6(A:) ) in charity for each day missed,as an expiation (A: in 

addition to making up each day) . 

@11.9: Sighting the New Moon 

Fasting Ramadan is only obligatory when the new moon of Ramadan is sighted (0: i.e in 
respect to the person who sees it, though for those who do not see it, it only becomes 
obligatory when the sighting is established by the testimony of an upright witness 
(def:o24.4) ). If it is too overcast to be seen, then(n:the preceding lunar month of) 
Sha'ban is presumed to last for thirty days, after which people begin fasting Ramadan. 
If the new moon is sighted during the day (0: before noon on the last of the thirty 
days), it is considered as belonging to the following night (0: and the ruling for that 
day does not change). 

If the moon is seen in one city but not another, then if the two are close (0: i.e. in 
the same region), the ruling (n: that the new month has come) holds for both. But if 
the two are not close, then not (0: i.e. the people far from the place where it was 
seen are not obliged to fast), not close meaning in different regions, such as the 
Hijaz, Irag, and Egypt. 

@I1.10The testimony of a single witness (N: that the new moon has been seen) is 
sufficient to establish that the month of Ramadan has come, provided the witness is 
upright (Def o24.4), male, and responsible for the duties of Islam (0: which excludes 
boys who have reached the age of discernment but not puberty). 

@ 11.11 

If a person knows by calculations of lunar movements or the positions of the stars that 
the next day is Ramadan, fasting is nevertheless not obligatory (0: for him or the 
public), though it is permissible for him alone. 

@I1.12lf it is difficult to learn which month it is, for someone imprisoned or the like 
(0: such as someone being held in a dark place who cannot tell night from day, or 
someone who does not know when Ramadan has come because of being in a land without 
habitations or people who know when it is), then such a person is obliged to reckon 
Ramadan as best he can and to fast it. Such a fast is valid if it remains unknown as to 
whether the month fasted actually coincided with Ramadan, or if it did coincide withit, 
or if the month fasted occurred after it, though if the month fasted was before 
Ramadan, it is not valid. 

@11.13: The Conditions of a Valid Fast 
The conditions of a valid fast are: 

(a) the intention; 

(b) and refraining from things which break the fast. 

@11.14: The Intention 

One must make the intention to fast for each day one fasts. If the intended fast is 
obligatory, then the intention must: 

(a) be specific (0: as to the fast being for Ramadan, a vow, an expiation, or 
whatever); 

(b) and be made in the night prior to dawn.(n: For Hanafis, the intention for a day of 
Ramadan (but not a makeup) is valid if made before midway between true dawn and sunset 
of the day itself (al-Hadiyya al-'Ala'iyya (y4), 171). ) 

The optimal way is to intend (0: in one's heart) to fast the following day as a current 
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performance of the obligation of Ramadan in the present year for Allah Most High (0: 
fast and of Ramadan being unanimously considered as integeral to the intention, though 
scholars differ concerning the obligatoriness of intending it as a current performance, 
an obligation, or for Allah Most High). 

@I1.150ne's intention is valid if on the night before a day of uncertainty (N: as to 
whether it will be the first day of Ramadan), someone one trusts but who does not have 
all the gualifications of an acceptable witness (def:il.lO) informs one of having seen 
the new moon, and relying on this information one intends to fast the next day to 
fulfill the obligation of Ramadan, and the next day turns out to be Ramadan. But one's 
fast is not valid if one makes the intention without anyone having informed one of 
sighting the new moon, no matter whether if one's intention is firm or whether 
undecided, as when one intends that if the following day is Ramadan, one will fast, but 
if not, one will not. 

@I1.160ne's fast is valid if on the night before 30 Ramadan, one intends that if the 
following day is of Ramadan, one will fast, but if not, one will not, and then the next 
day is of Ramadan (0: since it already is Ramadan and the initial presumption is that 
it will remain so (dis:e7.6(A:) ) ). 

@I1.17Nonobligatory fasts are valid by merely making the intention to fast before noon 
(0: without needing to specify the type of fast). 

@11.18: Things Which Invalidate the Fast 

Each of the following things invalidates the day's fast when one knows they are 
unlawful (A: during an obligatory fast) and remembers one is fasting (A: but does them 
deliberately anyway); and they obligate one to both make up the fast-day later and fast 
the remainder of that day: 

-1- eating; 

-2- drinking (N: and smoking (A: though not if there is some smoke in the air that one 
unintentionally inhales) ); 

-3- taking snuff (0: up the nose that reaches the sinuses, a ruling likewise applicable 
to oil or water preparation); 

-4- suppositories(0: vaginal or anal); 

-5- pouring (0: water, oil, or other) into the ears until it reaches the eardrum; 

-6- inserting a finger or something else into the anus or vagina further than the area 
disclosed when one sguats(0: to relieve oneself); 

-7- anything that enters the body cavity, whether stabbed into it (0: such as a knife 
or spear thrust which penetrates it) or whether medicine (N: though intramuscular or 
intravenous injections of medicine do not break one's fast); 

-8- vomiting (N: if it is deliberate and one is able to prevent it, though if nausea 
overcomes one, vomiting does not break one's fast); 

-9- sexual intercourse (0: if deliberate, even if there is no orgasm), or orgasm from 
stroking a nongenital region or from masturbation (0: no matter whether such orgasm is 
produced by unlawful means, like one's own hand (dis:w37), or whether by lawful means, 
such as the hand of one's wife); 

-10- using so much water to rinse out the nose and mouth that some reaches the stomach 
(0: i.e. if any reaches the body cavity because of using an abundance of water, it 
breaks the fast, though if some water slips down when an abundance has not been used, 
it does not break it. Nor does it harm to swallow one's saliva after rinsing the mouth 
out, even if able to expectorate it); 

-11- swallowing saliva that has left the mouth, such as when threading a needle and one 
moistens the end of the thread, and then remoistens it, swallowing some of the saliva 
that the thread had been previously wetted with; 

-12- swallowing saliva that has been gualitatively altered, such as when threading a 
needle and one wets the end, and some dye from the thread remains in the mouth and is 
swallowed (A: so people who use toothpaste should take care to eliminate it from the 
mouth before dawn on fastdays) ; 

-13- swallowing saliva that has been made impure by contact with filth (najasa), such 
as when one's mouth is bloodied and one spits out the saliva until it is clear and 
colorless, but neglects to wash one's mouth out (0: before swallowing the saliva, which 
breaks the fast because the mouth is still affected by impurity (n: and water is 
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necessary to purify it, as at e!4.10) ); 

-14- allowing phlegm or mucus at the back of the mouth to be swallowed when one could 
have spit them out (n: though in the Hanafi school this does not break the fast, even 
if intentional (al-Hadiyya al-'Ala'yya (y4) , 180) ); 

-15- or to continue making love, even for a moment, after dawn has arrived. 

@11.19: The Criterion for Things Which Invalidate the Fast 

The criterion as to whether something invalidates the fast is (N: whether it comes 
under any one of three headings) : 

-1- a substance, even if not much, that reaches the body cavity through an open 
passageway (0: substance excluding odors, and open excluding anything else, such as 
absorption through pores). (N: The deliberate introduction of anything besides air or 

saliva into the body cavity breaks the fast, though if the person fasting does so 
absentmindedly or under compulsion, it does not break it); 

-2- sexual intercourse (0: meaning inserting the head of the penis into the vagina); 

-3- or orgasm, whether as the result of touching (0: such as kissing, contact, lying 
between the thighs, or something else), or because of masturbation; 

-provided that one is aware that these acts are unlawful and that one remembers one is 
fasting (N: and provided they are done deliberately and voluntarily). 

@11.20: THE EXPIATION FOR VITIATING A FAST-DAY BY SEXUAL INTERCOURSE 

In addition to making up the fast, an expiation is obligatory for fast-days of Ramadan 
that are (A: deliberately) vitiated by sexual intercourse. (0: The legal occasion of 
the offense is the particular day of fasting, so that if it were committed on two 
separate days, two separate expiations would be necessary, though if it were committed 
twice in one day there would be only one expiation.) 

The expiation consists of freeing a sound Muslim slave (dis:k32), or if not possible, 
then to fast the days of two consecutive months. (A: In our school the expiation is 
only for sexual intercourse, though the Hanafis hold it is obligatory for vitiating the 
fast for other reasons as well.) If this is not possible, then the expiation is to feed 
sixty unfortunates (N:0.51 liters of food (def: h7.6 (A:) ) to each unfortunate). If 

one is unable to do this, the expiation remains as an unperformed obligation upon the 
person concerned. 

The woman who is made love to is not obliged to expiate it. 

@11.21: THINGS THAT DO NOT BREAK THE FAST 

The fast remains valid if any of the things which break it are done absentmindedly (0: 
not remembering the fast), out of ignorance (0: that doing the things which break the 
fast are unlawful, whether this is due to being a new Muslim, or to being born and 
raised far from Islamic scholars), or under compulsion. Not is it broken by: 

-1- involuntary vomiting; 

-2- having a wet dream, or orgasm as a result of thinking or looking at something (A: 
unless the latter two usually cause orgasm, in which case one has broken one's fast by 
not avoiding them); 

-3- some water reaching the body cavity as a result of rinsing out the mouth or nose, 
provided not much (def: f4.5) water was used; 

-4- saliva carrying down some food particles from between one's teeth, provided this is 
after having cleaned between them (0: after eating, by using a toothpick or the like 
between them), if one is unable to spit them out; 

-5- gathering saliva in the mouth and swallowing it, bringing saliva as far forward as 
the tongue (0: but not to the lips) and then swallowing it, or coughing up phlegm from 
the throat and spitting it out; 

-6- the arrival of dawn when there is food in one's mouth which one spits out; 

-7- the arrival of dawn when one is lovemaking and one immediately disengages; 

-8- or when sleeps all day or has lost consciousness, provided one regains 
consciousness for at least a moment of the day. 

@11.22: EATING OR DRINKING WHEN UNCERTAIN OF THE TIME OF DAWN OR SUNSET 
Making up the fast-day is obligatory if one eats, thinking it is night, but then finds 
that it is day; or eats, presuming (N: but uncertain) that the sun has set, and the 
guestion (0: as to whether one ate before sunset or after) continues and remains 
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unresolved (dis:e7.6 (A:) ). 

It is not obligatory to make up a fast-day on which one ate on the presumption that 
dawn had not yet come, and the question (0: as to what the case was) remains unresolved 
(A: since the initial certainty was that it was night). 

@11.23: INVOLUNTARY ACTS WHICH INVALIDATE THE FAST 
A fast-day is invalidated by; 

-1- insanity, even for a moment; 

-2- being unconscious the entire day; 

-3- or the appearance of menstrual or postnatal flow. 

(N: The insane person is not obliged to make up such a day's fast, while the others 

are. ) 

@11.24: RECOMMENDED MEASURES WHILE FASTING 

A predawn meal is recommended, even if it is slight or consists of water alone (0: and 
the time for it begins from the middle of the night onwards). It is best to delay it 
to just before dawn, as long as one does not apprehend dawn's arrival while still 
eating (0: though when one does not know when dawn is, it is not the sunna to thus 
delay it). 

@I1.25It is best to hasten breaking the fast when one is certain that the sun has set. 
One should break it with an odd number of dates, though if one has none, water is best. 

It is recommended to say after doing so, "0 Allah, for You I fasted, and upon Your 

bounty I have broken the fast." 

@I1.26lt is recommended in Ramadan: 

-1- to be especially generous (0: in giving charity); 

-2- to improve one's relations with family and relatives; 

-3- to recite the Koran much; 

-4- to spend periods of spiritual retreat (i'tikaf, def:13) in the mosque, especially 
during the last ten days of Ramadan; 

-5- to break the fast of others after sunset, even if only with water (0: because of 
the hadith related by Tirmidhi that the Prophet (Allah bless him and give him peace) 
said, 

"He who breaks another's fast earns the same reward as the one who fasted without 
diminishing the latter's reward in the slightest"); 

-6- and if in a state of major ritual impurity (janaba), to perform the purificatory 
bath (ghusl) before dawn. 

@I1.27It is recommended to avoid: 

-1- slander (def: r2.2), lying, and foul language (N: which are always unlawful, but 
even worse when fasting) ; 

-2- the pleasure of the senses (0: i.e. those that do not break the fast, such as 
smelling fragrant plants or looking at them, because of the gratification therein which 
is incompatible with the wisdom of the fast, even though they are permissible when not 
fasting) (A: and while it is recommended not to use perfume during a fastday, it does 
not hurt to use it on the night before); 

-3- and medicinal bloodletting (N: or blood donating) or cupping (0: as these, like the 
fast, weaken a person and could have a synergistic debiliating effect). 

If someone abuses one while fasting; one should say tohim,"I am fasting" 

@11.28: THINGS THAT ARE UNLAWFUL OR OFFENSIVE WHILE FASTING 

It is unlawful to kiss (0: or embrace, or pet with the hand) on fast-days for those it 
sexually arouses. 

@11.29 It is unlawful not to eat or drink anything (wisal) between fast-days, though it 
is not unlawful if one has some water, even a mouthful, before dawn. 

@11.30 It is offensive during the fast to taste food, or to use a toothstick (def: e3) 
after noon. 
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@11.31 It is offensive during the fast to line the eyes with kohl (def:e4.1(4) ) or to 

bathe. 

@11.32 It is offensive (dis:w38) for anyone (0: whether fasting or not) to keep silent 
all day until night 

(0: when there is no need to) (A: need including the necessity of restraining the 
tongue from useless talking (dis:rl.l) ) . 

@11.33: MAKING UP MISSED FAST-DAYS 

Someone obliged to make up some fastdays of Ramadan is recommended to do so 
consecutively and immediately. It is not permissible for a person with some unperformed 
fast-days of Ramadan to delay making them up until the next Ramadan unless there is an 
excuse (N: for delaying). If one delays until the next Ramadan, one must pay 0.51 
liters of food (def: h7.6(A:) ) (N: to the poor) for each fast-day missed, in addition 

to making it up If making up a fast-day is delayed until a second Ramadan comes, then 
one must pay double this amount for each day. And so forth; every year that passes upon 
an unfulfilled fast day adds 0.51 liters to be paid for that day. (0: But if one's 
excuse for not performing them persists, such as travel or illness, then it is 
permissible for one to delay making them up as long as the excuse is present, even it 
is lasts for years. One is not obliged to pay the penalty fee for this delay even if 
several Ramadans go by, but is merely obliged to make up the missed fastdays). 

If someone dies with unperformed fast-days which he could have fasted but did not, then 
each fast-day is paid for (N: by the responsible family member) with 0.51 liters of 
food (N: or he can fast for him (A: in place of paying for each day) ). (0: As for 
someone who dies after two Ramadans elapse upon his missed fast-days, each fast is paid 
for with 1.02 liters (n: double the above) of food (N: or the family member can both 
fast a day and pay 0.51 liters for each day (A:i.e the family member may fast in the 
deceased's stead for the initial nonperformance of the fast-day, though he cannot fast 
in place of paying the 0.51 liters of food for each year that making up a fast-day was 
delayed before the deceased's death, because this is the legal expiation for the 
delay). As for someone who died before his excuse (n: for not fasting) ceased to 
exist, nothing at all is obligatory for him). ) 

*2*Chapter 12.0: Voluntary Fasting 

@12.1: DAYS ON WHICH FASTING IS RECOMMENDED 
It is recommended to fast: 

-1- on six days of the month of Shawwal, and that they be the six consecutive days 
immediately following 'Eid al-Fitr(0: their being consecutive and their immediately 
following the 'Eid are two separate sunnas), though it is permissible to fast them 
nonconsecutively; 

-2- on 9 and 10 Muharram; 

-3- on the full moon (lit. "white") days of every lunar month, which are the thirteenth 
and the two days that follow it; 

-4- on Mondays and Thursdays; 

-5- on the first nine days of Dhul Hijja; 

-6- during the inviolable months, which are four: Dhul Qa'da, Dhul Hijja, Muharram, and 
Raj ab; 

-7- (n: and on every other day, a fast described by the Prophet (Allah bless him and 
give him peace) as "the most beloved fast to Allah" (Riyad al-salihin (y107) , 466) ) . 

The best fast-days, after Ramadan, are those of Muharram, then Rajab, then Sha'ban. (0: 
In general, the best month for fasting, after Ramadan and the inviolable months, is 
Sha'ban (A: there being no objection to fasting an entire month or just part of one). 

It is recommended to fast on the Day of 'Arafa (0: 9 Dhul Hijja), unless one is a 
pilgrim present at 'Arafa (def:j8), when it is better not to fast. It is not offensive 
for such a person to fast, though it is better for him not to. 

@12.2: FASTS THAT ARE OFFENSIVE OR UNLAWFUL 

It is offensive to fast every day of the year (0: besides the two 'Eids and the three 
days following 'Eid al-Adha (n: these being unlawful to fast (dis: below) rather than 
offensive) ) if this harms one (0: in body or mind) or causes one not to do something 
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one should do (0: for oneself or others, even if merely recommended). If not, then it 
is not offensive. 


@l2.3lt is unlawful and not valid to fast (0: whether voluntarily, as a vow, or as a 
makeup) on the two 'Eids or the three days following 'Eid al-Adha. 


@l2.4It is also unlawful and invalid to fast on a day of uncertainty (N: as to whether 
it is the first day of Ramadan), meaning that on 30 Sha’ban, someone who does not have 
the necessary gualifications of a witness (defiil.10) mentions having seen the new moon 
of Ramadan. Otherwise (0: when no one has mentioned seeing it, or when an acceptable 
witness has), then it is not considered a day of uncertainty. 

Fasting on a day of uncertainty is not valid as a day of Ramadan, though it can validly 
fulfill a vow or a makeup fast. Voluntary fasting on such a day is only valid when one 
would have fasted anyway because it falls on a day one habitually fasts, or when one 
has been fasting each day since before mid-Sha'ban. If neither of these is the case, 
then it is unlawful and invalid to fast on it. 

It is unlawful to fast during the days after mid Sha'ban unless one would have fasted 
anyway because they fall on days one habitually fasts, or unless one has been fasting 
each day since before mid-Sha'ban. 

@12.5(Nawawi: (n: with commentary by Muhammad Shirbini Khatib) ) It is offensive to 

single out Fridays or Saturdays ((Shirbini:) or Sundays for fasting, i.e. to single out 
one of the above-mentioned days when they do not coincide with days one normally fasts. 
The fast of someone who usually fasts every other day and whose fast coincides with one 
of these days or with a day of uncertainty is not offensive, because of the hadith 
related by Muslim, 

"Do not single out Friday for fasting unless it happens to coincide with a fast one of 
you performs," 

similar days being analogous to Fridays in this respect) (Mughni al-muhtaj ila ma’rifa 
ma'ani alfaz al-Minhaj (y73) , 1.447) ). 


@l2.60nce begun, it is unlawful to interrupt either an obligatory fast-day or an 
obligatory prayer, whether it is current, a makeup, or vowed; though if it is 
nonobligatory (0: whether wholly supereogatory or linked with a particular event 
time), then one may interrupt it (0: but it is offensive to do so if there is no 
excuse). 


or 


*2*Chapter 13.0: Spiritual Retreat (I tikaf) 

@13.lit is sunna, at any time, to make spiritual retreat (i'tikaf) in the mosgue. 

@13.2: LAYLAT AL-QADR 

Spiritual retreat (i'tikaf) is especially recommended in Ramadan, particularly in the 
last ten days of it, seeking Laylat al-Qadr (lit. "the Night of the Divine Decree") (0: 
which is, as Allah Most High says,"better than a thousand months" (Koran 97:3). 
meaning that spiritual works therein are better than works of a thousand months lacking 
Laylat al-Qadr. Indicating its excellence, the Prophet (Allah bless him and give him 
peace) said, "He who prays on Laylat al-Qadr in faith and expectation of its reward 
will be forgiven his previous sins"). 

Laylat al-Qadr could be on any night of Ramadan (n: or any other month of the year, 
according to some (dis:w39) ). It probably occurs within the last ten nights, more 

likely on the odd numbered ones (N: remembering that the night of an Islamic date comes 
before the day of that date), the twenty first and twenty third of which are the 
likeliest(n:though most scholars hold it to be the twenty-seventh (Mughni al-Muhtaj ila 
ma'rifa ma'ani alfaz al-Minhaj (y730, 1.450) ). On Laylat al-Qadr it is recommended to 

freguently repeat, "0 Allah, You are oft-relenting and love to forgive, so forgive me." 

@13.3: HOW TO PERFORM SPIRITUAL RETREAT 

At minimum, spiritual retreat (i'tikaf) consists of: 

(a) staying, with the intention of spiritual retreat, for more than the least amount of 
time that can be considered repose (A: i.e. a moment); 

(b) while being Muslim, sane, conscious, and free of major ritual impurity (0: i.e. of 
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menstruation, postnatal bleeding, and major impurity (janaba) ); 

(c) in a mosque, even when this stay is no more than entering the periphery and then 
leaving by the same entrance (taraddud), though to merely pass through is insufficient. 
Optimally, the spiritual retreat (i'tikaf) should be accompanied by fasting, take place 
in the Friday congregational mosque (0: because of the size of the group prayer 
therein, and so as not to have to leave to attend the Friday prayer), and be no less 
than a day. 

@13.4: VOWING SPIRITUAL RETREAT IN PARTICULAR MOSQUES 

If one vows (def: j18) to make spiritual retreat (i'tikaf) in: 

-1- al-Masjid al-Haram (n: in Mecca); 

-2- al-Masjid al-Aqsa (n:in Jerusalem); 

-3- or Masjid al-Medina; 

then the vow cannot be fulfilled elsewhere. Spiritual retreat (i'tikaf) in al-Masjid 
al-Haram fulfills a vow to make spiritual retreat in either of the other two (n: al- 
Aqsa or Medina), but not vice versa (N: they do not fulfill a vow to make a spiritual 
retreat in al-Masjid al-Haram). Spiritual retreat in Masjid al-Medina fulfills a vow 
to do so in al-Masjid al-Aqsa, but not vice versa. If one vows to make a spiritual 
retreat in any mosque besides these three, the vow can be fulfilled in any mosque 
whatever (0: since none besides these three is superior to any other). 

@13.5 

Spiritual retreat (i'tikaf) is invalidated by lovemaking and by orgasm as a result of 
touching. 

@13.6: VOWS TO SPEND A CERTAIN CONSECUTIVE PERIOD IN SPIRITUAL RETREAT 
If one vows to make spiritual retreat for a consecutive period, then one is obligated 
to do so. The consecutiveness of such a period is not nullified by leaving the mosque 
for something necessary such as eating (even when it is possible to do so in the 
mosque), drinking (provided it is not possible to do so in the mosque), using the 
lavatory, attending to an illness, the onset of a menstrual period, or similar things; 
though one's spiritual retreat is interrupted by leaving the mosque to visit a sick 
person, perform a funeral prayer (janaza), or attend the Friday prayer (jumu'a). 

@13.8 

Touching another with sexual desire is unlawful for someone in spiritual retreat 
(i'tikaf). 

@13.9 

It is not permissible for a wife to make spiritual retreat without her husband's 
permission. 

* 1*B00K J: THE PILGRIMAGE 
@C0NTENTS: 

Who Must Perform Hajj and 'Umra jl.O 
Special Vocabulary jl.l 

Hajj and 'Umra Obligatory Once in a Lifetime j1.2 
Who Is Obligated j1.3 

The hajj of those not obligated is valid j1.4 
Child's hajj valid but does not fulfil obligation j1.4 
Meaning of Ability to Perform the Hajj j1.5 
Ability to Perform Hajj in Person j1.6 
Additional conditions for women j1.7 
Performing Hajj the First Year One Is Able j1.9 
Ability to Perform Hajj Through Another jl.10 
Priority of Obligatory Hajj over Any Other jl.ll 
The Four Ways of Performing Hajj jl.13 
Hajj Before 'Umra (Ifrad) j1.14 
'Umra First (Tammattu') jl.15 
Most practical way in our times jl.15(N:) 

Hajj and 'Umra Simultaneously (Qiran) j1.16 
Obligation to slaughter in tamattu' or qiran jl.17 
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Conditions for fasting in place of slaughtering jl.17 

Unconditional Intention for Hajj or 'Umra (Itlag) j1.18 

Time of Year to Enter Ihram for Hajj or 'Umra j1.19 

Sites for Entering Ihram j2.0 

Coming by a Route Without an Ihram Site j 2.3 

Expiation for Passing the Site Without Ihram j 2.5 

Ihram (The State of Pilgrim Sanctity) j 3.0 

Recommended Measures Prior to Ihram j 3.1 

Obligatory Measures Before Ihram j 3.2 

Entering Ihram j 3.3 

Chanting "Labbayk" j 3.4 

When recommended j 3.4 

The Five Things Unlawful While in Ihram j 3.5 
Sewn Garments on Men j 3.6 
Meaning of sewn j 3.6 
Headcover forbidden j 3.6 

Parasols, safety pins, belts, permissible j 3.6 
Perfume j 3.7 

Removing Hair or Nails j 3.8 
Expiation for violating ihram j 3.9 
Accidentally removing a hair j3.11 
Sexual Intercourse or Foreplay j3.13 
Expiation for intentional sexual intercourse j3.15 
Intercourse after partial release from ihram j 3.18 
Prohibition of marriage while in ihram j3.20 
Hunting j3.21 

Expiation for hunting j3.22 

Men's Versus Women's Ihram j3.23 

Veiling not permitted j 3.24 

Entering Mecca j 4.0 

Recommended Measures j 4.1 

When First Seeing the Kaaba j 4.2 

Circumambulating the Kaaba (Tawaf) j 5.0 

Entering al-Masjid al-Haram j 5.1 

How to Circumambulate the Kaaba j 5.2 

Kissing the Black Stone before beginning j 5.2 

How and where to begin j 5.2 

What is said when passing the Kaaba's door j5.5 

What is said when passing the Hijr j 5.6 

What is said when passing the rainwater spout j 5.7 

What is said before reaching the Yamani Corner j 5.8 

Touching the Yamani Corner j 5.9 

Touching or kissing the Kaaba j5.10 

Circumambulation Consists of Seven Rounds j5.12 

Trotting in the First Three Rounds j5.13 

Kissing the Black Stone in Each Round j 5.14 

If unable j 5.14 

The Buttress at the Base of the Kaaba j5.15 

The Conditions of a Valid Circumambulation j5.16 

The Two Rak'as After Circumambulations j5.18 

Words of the supplication afterwards j 5.18 

Going Between Safa and Marwa (Sa'y) j 6.0 

On Hajj Prior to 'Arafa j 6.1 

How to Go Between Safa and Marwa j 6.2 

What is said on Safa j 6.2 

Walking towards Marwa j 6.3 

Obligatory Elements of Safa and Marwa j 6.4 
Sunnas j 6.5 

The Way to 'Arafa j 7.0 

When One Departs for 'Araf j 7.1 

Staying at Mina j 7.2 
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What Is Said on the Way j 7.3 
Arrival at Namira j 7.4 
Standing at 'Arafa j 8.0 
Sunnas j 8.2 
Where to Stand j 8.3 

Obligatory Elements of Standing at 'Arafa j 8.4 

Muzdelifa, Mina, and the Going Forth Circumambulations j 9.0 

Muzdelifa j 9.1 

On the way from 'Arafa to Muzdelifa j 9.1 
Meaning of spending the night at Muzdelifa j 9.1 
Valid excuses for missing the night at Muzdelifa j 9.1 
Stopping at Mash'ar al-Haram j 9.2 

Release from Ihram: the Initial Stoning at Mina j 9.4 

How to stone Jamrat al-'Agaba j 9.5 

Release from Ihram: Cutting the Hair j 9.7 

Shaving It Is Optimal j 9.7 

Sunnas j 9.8 

The Going Forth Circumambulation (Tawaf al-Ifada) j 9.10 
Going between Safa and Marwa afterwards j9.11 
Release from Ihram: General Provisions j 9.12 
In two stages, partial and full j9.13 

Encampment and Stoning at Mina on the Days After 'Eid jlO.O 
Time for Stoning jl0.2 
Avoiding the crowds jl0.2(N:) 

Proper Seguence for Stoning jl0.3 
The Second Day After 'Eid jl0.4 

Leaving Mina on the Second Day After 'Eid jl0.6 
Conditions for validity jl0.6 
Not permissible after sunset jl0.7 
Conditions for the Validity of Stoning jl0.8 
Leaving on the Third Day jl0.9 

Excuses for Not Spending the Night at Mina jlO.10 
The Farewell Circumambulation and Final Measures jll.O 
The Farewell Cicumambulation jll.2 

Obligatory for anyone leaving Mecca at any time jll.2 
Two rak'as afterwards jll.3 
Farewell supplication jll.3 

One May Not Delay Departure Thereafter j11.4 

Menstruating Women Excused from Circumambulating jll.5 

Recommended Measures for Those Staying in Mecca jll.6 

The Obligatory Features of Hajj and 'Umra jl2.0 

Description of 'Umra jl2.1 

The Integrals of Hajj and 'Umra j12.2 

Missing an Obligatory Feature of Hajj or 'Umra j12.4 

Others Preventing One's Completing the Hajj Etc. jl2.5 

A Full Summary of Hajj and 'Umra Expiations j12.6 

Visiting the Tomb of the Prophet jl3.0 

Recommended jl3.1 

How to Visit the Prophet's Tomb jl3.2 

Things unlawful or offensive while visiting jl3.3 

Visiting al-Bagi Cemetery j13.4 

Bidding Farewell to the Mosgue jl3.5 

Sacrifice on 'Eid al-Adha j14.0 

May not be given to non-Muslims j14.0 

A Confirmed Sunna j14.1 

Not trimming one's nails on 'Eid Day j14.1 

Sacrifice Animal Specifications j14.2 

Animal defects that invalidate the sacrifice j14.2 

Having Another Slaughter for One j14.3 

The Intention j14.4 

Distributing the Meat j14.5 
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Sacrifice for a Newborn ('Aqiqa) and Name-Givinq j!5.0 
Sunnas After the Birth of a Child jl5.1 
The Sacrifice jl5.2 
Name-Givinq jl5.3 

Names of prophets are sunna jl5.3(A:) 

Foods j16.0 

Avoidinq Doubtful Foods jl6.1 
Animals Lawful and Unlawful to Eat jl6.2 
Other Substances Unlawful to Eat jl6.5 
If Forced to Eat Unslauqhtered Meat j16.7 
Huntinq and Slauqhterinq jl7.0 

Only Fish or Locusts May Be Eaten Unslauqhtered jl7.1 
Only Meat Slauqhtered by Muslims Etc. Is Lawful jl7.2 
Conditions for Validity of Slauqhterinq j17.4 
Measures Recommended While Slauqhterinq jl7.5 
Lonq-necked animals j17.7 
Other animals jl7.7 

Unlawful to Return to Finish Cuttinq jl7.8 
Huntinq j17.9 
Vows (Nadhr) j18.0 
Meaninq of Vow j18.0 

Why Many Pious Muslims Avoid Vows j18.0 (A:) 

Conditions for Validity j18.1 

Vows Exclude Other Than Acts of Worship j18.1 
General Provisions Reqardinq Vows j18.2 
Vows make what is vowed Obliqatory j18.2 
Vows conditional on some event j18.3 
Vows made in the heat of anqer j18.4 
Inability to Fulfill a Vow jl8.5(0:) 

*2*Chapter J1.0: Who Must Perform Hajj and 'Umra 

@(0: Hajj and 'umra are obliqtory because of the word of Allah Most Hiqh: 

"People owe Allah to make pilqrimaqe to the House, whoever is able to find a way" 

(Koran 3:97), and, "Complete the hajj and 'umra for Allah" (Koran 2:196), 
meaninq, "Perform both of them completely.") 

0J1.1 (n: This section uses the followinq special vocabulary in addition to some of 

the terms previously mentioned at f8.1: 

'Arafa: (syn.'Arafat) the name of a plain about thirteen miles to the eastsoutheast of 
Mecca. 

Hajj: the pilqrimaqe to Mecca. 

Ihram: the state of consecration that pilqrims enter for hajj and 'Umra. 

Labbayk: a litany meaninq, "Ever at Your service, 0 Allah, ever at Your service." 
al-Masjid al-Haram: the Holy Mosque in Mecca that encompasses the Kaaba. 

Safa and Marwa: two hillocks connected by a course adjoininq al-Masjid al-Haram. 

'Umra: the lesser pilqrimaqe or visit to Mecca that may be performed at any time of the 
year. ) 

@J1.2Both hajj and 'umra are obliqatory, thouqh neither is obliqatory more than once in 
a person's lifetime unless one vows (def:jl8) more than that. 

@J1.3They are only obliqatory for someone who: 

(a) is Muslim; 

(b) has reached puberty; 

(c) is sane; 

(d) and is able (def:j1.6-10) to make them. 

@J1.4The hajj or 'umra of someone considered unable (non-(d) above) is valid (0: i.e. 
if he undertakes the hardship, travels, and stands at 'Arafa (def:j8), it fulfills the 
obliqation), thouqh not that of a non-Muslim, or a child below the aqe of 
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discrimination (fl.2) who is unaccompanied by a guardian. It is valid for a child of 
the age of discrimination to enter the state of ihram with his guardian’s permission 
(0: guardian meaning the person with lawful disposal over the child's property). 

It is also valid for the guardian to enter ihram on behalf of an insane person or a 
child below the age of discrimination, in which case the guardian has his charge do as 
much as he is able, by having him (0: telling him to) perform the purificatory bath 
(ghusl), remove clothing that has seams, and put on hajj garments; and forbidding him 
the things prohibited while in the state of ihram, such as perfumes and the like (def; 
j 3.5), after which he takes him to the various places of the hajj rites (0: it being 
insufficient for the guardian togo alone), and performs the acts that the charge cannot 
do himself, such as entering into ihram (n: which the charge, lacking discrimination, 
is unable to make a legally valid intention for), the two rak'as after circumambulating 
the Kaaba, and stoning at Mina. (N: But the hajj of someone who has not reached puberty 
does not fulfill the obligation Islam imposes, since even though itis valid, it is 
supererogatory.) 

0J1.5: WHO IS CONSIDERED ABLE TO PERFORM THE HAJJ 

Those able to perform the hajj are of two types: those able to perform the hajj in 
person, and those able to fulfill the hajj by sending someone in their stead. 

0J1.6: THOSE ABLE TO PERFORM THE HAJJ IN PERSON 

The conditions for being considered able to perform the hajj in person are: 

(a) to be healthy (0: enough to ride there without serious harm); 

(b) to be able to obtain provisions for the trip; 

(c) to have enough money to afford water at the going price at the places people travel 
through because of the water there; 

(d) to have transportation suitable to someone like oneself (0: though if one cannot 
find any, or if it is more than the usual price (A: usual meaning that the fare to the 
hajj is no more than the fare to another destination of comparable distance). then one 
is not obliged to perform the hajj); 

(all of the above (0: (b), (c) and (d) ) apply egually to the journey there and back) 

(e) to be able to pay for (b), (c), and (d), round trip, with money one has that is in 

excess of the amount one reguires to support the members of one's family and clothe 
them while one is travelling there and back, and obtain leadings for oneself; and that 
is in excess of any money one owes for debts, even those not yet due (0: scholars 
concur that a debtor is not obliged to perform the hajj even when his creditor does not 
mind postponing the debt until after the hajj, and that a person is not obliged to 
perform the hajj when someone is willing to loan him the money to do so (N: though such 
a person's hajj would be valid, as previously discussed (j1.4) ) ); 

(f) and that a route exist that is safe for one's person and property from predators 
and enemies, whether the latter be non-Muslims or whether highwaymen wanting money, 
even when the amount is inconsiderable (A: including so called hajj fees, which are not 
countenanced by Sacred Law). If there is no route except by sea, then one must take it 
if it is usually safe, but if not, then it is not obligatory. (N: These are the 
conditions for the obligatoriness of the hajj or'umra, meaning that if one of them is 
lacking, the hajj and 'umra are not obligatory for that year, though if one performs 
them anyway, one's performance validly fulfills the rites which Islam imposes, as 
mentioned above at j1.4) 

@J1.7The above conditions apply egually to a woman, who in addition reguires someone to 
accompany her to protect her, such as a husband, an unmarriageable male relative 
(mahram, def: m6.2), or some (0: two or more) reliable women, even if they are not 
accompanied by any of their unmarriageable male relatives. 

@J1.8lf the above conditions are met, but there is no longer time to reach Mecca, then 
the hajj is not obligatory. But if time remains, it is obligatory. 

@J1.9lt is recommended to perform hajj as soon as possible (N: i.e. to perform it the 
first year that one is able to, and likewise for 'umra). One is entitled to delay it, 
but if one dies without performing it after having been able to, one dies in 
disobedience, and it is obligatory to take out the cost for it from the deceased's 
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estate (n: just as debts are, as at L4.3(l) ) to pay for someone to make it up (A: in 

the deceased's place (dis:below) ). 

0J1.1O: THOSE ABLE TO PERFORM THE HAJJ BY SENDING SOMEONE IN THEIR STEAD 

The second type of being able to perform hajj is when one may fulfill it by sending 

another in one's place, the necessary conditions for which are: 

(a) that one is unable to ride there (0: at all, or is able, but with great difficulty) 
because of chronic illness or old age; 

(b) and that one either has the money (n: to hire someone to go in one's place) or (N: 
if lacking the money) has someone to obey one (0: by agreeing to perform the rites of 
hajj for one (N: at their own expense, as a charitable donation) ), even if not a 
family member- in which case one is obliged to either hire someone (N: in the former 
instance) or give permission to someone (N: in the latter instance) to perform hajj in 
one's place. 

One may also have someone perform a nonobligatory hajj for one under such conditions. 
0J1.11: THE PRIORITY OF THE OBLIGATORY HAJJ OVER ANY OTHER 

It is not permissible for someone who has not yet performed his own obligatory hajj: 

-1- to perform the hajj for someone else; 

-2- to perform a nonobligatory hajj; 

-3- or to perform hajj in fulfillment of a vow or as a makeup. 

(N: If he does any of these, it counts instead as his own obligatory hajj). 

@J1.12The order of performing hajj (0: or 'urnra) must be: 

-1- the obligatory hajj first; 

-2- then a makeup hajj (def:j3.14:(c) ) if any is due; 

-3- then a hajj in fullfillment of a vow, if any has been made; 

-4- and then a supererogatory hajj, or one in another person's place. 

If one tries to change this order, for example, by commencing a hajj with the intention 
for a supererogatory performance or a vow when one has not yet made the obligatory 
hajj, the intention is invalid, and the hajj counts instead as fulfilling the 
obligatory one. Te same is true for the other types (A:i.e if one extends any of the 
types in the order just mentioned when a prior type exists unperformed, then one's hajj 
counts as fulfilling the prior one, regardless of the intention) . 

0J1.13: WAYS OF PERFORMING THE HAJJ 

It is permissible to enter ihram with the intention for any of four ways of performing 
the hajj, which are, in order of superiority: 

-1- hajj before 'urnra (ifrad); 

-2- 'urnra first (tamattu'); 

-3- hajj and 'urnra simultaneously (giran); 

-4- and the unconditional intention to perform hajj and 'urnra (itlag). 

0J1.14: HAJJ BEFORE 'UMRA (IFRAD) 

Hajj before 'urnra (ifrad) means to perform hajj (0: i.e enter ihram for hajj) first (0: 
before subseguently entering ihram for 'urnra) at the ihram site for people from one's 
country (def: j2), then (0: after having completed one's hajj) to go outside the Sacred 
Precinct (Haram) and enter ihram for 'urnra. (0: There is no special place for the 
second ihram: if one went to the closest place outside of the Sacred Precinct, it would 
suffice for this ihram of 'urnra.) (N: People generally go to the Mosgues of 'A' isha 
(Allah be well pleased with her) al-Tan'im because it is close.) 

0J1.15: UMRA FIRST (TAMATTU') 

'Urnra first (tamattu') (N: perhaps the easiest and most practical way to perform hajj 
in our times, since one does not have to remain in a state of ihram throughout the week 
or more that one is generally there between the initial 'urnra and subseguent hajj) 
means to perform the 'urnra first (0: before the hajj) by: 

(a) entering ihram for it from the ihram site for people of one's own country; 

(b) during the hajj months (def:j1.19); 

(c) and then (0: after finishing the 'urnra) performing hajj within the same year from 

Mecca (0: meaning to intend hajj from Mecca (n: by entering ihram there), if one wants 
to have to slaughter (n: in expiation, as at j12.6(I) ), which relives one of the 
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necessity to return to the ihram site of people of one's country, though if one returns 
to that site to enter ihram for hajj, then one is no longer obliged to slaughter and 
one's ihram is valid). 

It is recommended to enter ihram for hajj on 8 Dhul Hijja if one is performing 'umra 
first (tamattu') and has an animal to slaughter. But if one does not have an animal, 

(0: one eners ihram) on 6 Dhul Hijja (0: so that one's (N: three day expiatory) fast 
(N: in place of slaughtering (def: jl2.6(I) ) takes place before standing at s Arafa (A: 
since in the Shafi'i school, being in ihram for hajj is obligatory during these three 
days of fasting though for the Hanafi school, these days may be fasted before entering 
ihram for hajj, after one's umra), thus fasting on the sixth, seventh, and eighth, and 
not on the Day of 'Arafa' (N:the ninth) if one was able to fast on the sixth, though if 
not then fasting the day of Arafa is mandatory because of the previous inability. If 
one does not fast it, it is a sin and the delayed fast day is a makeup, as its 
obligatory time is before the Day of 'Arafa). One enters ihram for hajj in Mecca from 
the door of one's lodgings. Then one proceeds in a state of ihram to al-Masjid al-Haram 
as a Meccan would (0: to perform a farewell circumambulation (tawaf al-wada'. def: 
jll.2) of the Kaaba, which is desirable (mustahabb) for non-Mecans who are leaving Meca 
to go to 'Arafa. For Meccans, the farewell circumambulation is obligatory when leaving 
Mecca, even for a short distance). 

0J1.16: HAJJ AND 'UMRA SIMULTANEOUSLY (QIRAN) 

Hajj and 'umra simultaneously (giran) means to enter ihram intending both (0: hajj and 
’umra) at the ihram site for people of one's country, and then perform only the rites 
of hajj (0: Such that one does not perform an additional circumambulation or a second 
going between Safa and Marwa (def:j6), but rather once is sufficient to fulfill the 
obligation of both hajj and 'umra, because the actions of the 'umra have been 
incorporated into the actions of the hajj. The author mentions a second way of 
performing hajj and 'umra simultaneously (giran) by saying:) 

Or the person may enter ihram first for 'umra, and then before beginning his 
circumambulation (0: even if only by a single step), incorporate into his intention for 
'umra the intention to perform hajj, this taking place in the months of hajj. 

@11.17: THE OBLIGATION TO SLAUGHTER OR FAST FOR THOSE PERFORMING THE 'UMRA FIRST 
(TAMATTU') OR HAJJ AND 'UMRA SIMULTANEOUSLY (QIRAN) 

A Person performing 'umra first (tamattu') or performing hajj and 'umra simultaneously 
(giran) is obliged to slaughter (N: a shah (def:h2.5) or to fast, as mentioned below), 
though if the person performing hajj and 'umra simultaneously (giran) lives within the 
Sacred Precinct (Haram) or within 81 km./50 ml. of it, or if the person performing 
'umra first (tamattu') returns to the ihram site for people of his country(N:after his 
umra) to enter ihram for hajj, orlives within 81 km./50mi. of the Sacred Precinct - in 
any of these cases he is not obliged to slaughter. 

If one (0: performing 'umra first (tamattu') or hajj and 'umra simultaneously (giran) ) 
is obliged to slaughter but: 

-1- lacks an animal there (0: i.e. in the Sacred Precinct (Haram), which is the place 
of the obligation to slaughter, lacks meaning absolutely, as when there is not an 
animal available that meets slaughter specifications (def:jl4.2) ); 

-2- or (0: there is an animal, but one lacks) its price (0: or has the price but needs 
the money for expenses and the like); 

-3- or finds that it is being sold for more than the normal price for that locality and 
time ; 

-then one must fast three days of the hajj (0: For our school it is insufficient to 
fast them before the hajj, as opposed to the school of Abu Hanifa, in which it is 
permissible to fast them before the hajj (A: i.e. when performing the 'umra first 
(tamattu'), fasting them after having finished the initial 'umra and before entering 
ihram for hajj). ) It is recommended that these days be before the Day of 'Arafa (0: 
time permitting, as when one fasts from 1 Dhul Hijja after having entered ihram for 
hajj. It is unlawful to delay these fast-days till after the Day of 'Arafa), and one 
must fast seven additional days after returning home (n: making a total of ten fast- 
days) . 

The time for current performance of the three fast-days ends after the Day of 'Arafa 
(0: and it is not permissible to fast any of them on 'Eid-al-Adha or on the three days 
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following Eid), and if one thus delays them, it is obligatory to make them up before 
the other seven fast-days, by an interval between the three and seven fast-days egual 
to the interval that would have separated them had they been a current performance, 
namely the time taken by the trip (0: from Mecca to home) plus four days (0: egual to 
the 'Eid and the three days that follow it). 

0J1.18: THE UNCONDITIONAL INTENTION TO PERFORM HAJJ AND 'UMRA (ITLAQ) 

The unconditional intention to perform hajj and 'umra (itlag) means to merely intend 
entering into the performance of rites, without specifying at the time of ihram that it 
is for hajj, 'umra,or hajj and 'umra simultaneously (giran). After this, one may use 
it (0: the ihram, made unconditional by the intention) as one wishes (0: meaning to 
perform hajj only, 'umra only, or hajj and 'umra simultaneously (giran) (Although one 
may not use the unconditional intention as a way to perform 'umra first (tamattu*) 
without having to either return to the ihram site to enter ihram for hajj, or to 
slaughter or fast (def :1.17) ) ) . 

0J1.19: THE TIME OF YEAR TO ENTER IHRAM FOR HAJJ OR 'UMRA 

It is not permissible to enter ihram for hajj other than during its months, namely, 

Shawwal, Dhul Qa'da, and the first ten nights of Dhul Hijja (A: with their days). If 

one enters ihram for hajj during non-hajj months, one's ihram counts for 'umra. 

Entering ihram for 'umra is valid at any time of the year except for a person on hajj 
encamped at Mina for stoning (def:j10). 

*2*Chapter J2.0: Sites for Entering Ihram 

@J2.1The sites for entering ihram for hajj or 'umra are as follows: 

-1- (N: people going to hajj from the West by plane must enter ihram before boarding 

it, or during the flight before it passes the airspace that is even (def:j2.3) with the 
city of Rabigh, on the western coast of the Arabian Peninsula, this generally being 
announced on the plane); 

-2- Medina residents (N: or those travelling through Medina to Mecca) enter ihram at 
Dhul Hulayfa; 

-3- residents of the Syria-Palestine region, Egypt,and North Africa enter ihram at al- 
Juhfa; 

-4- residents of al-Tihama in Yemen enter ihram at Yalamlam; 

-5- residents of Najd of Yemen and the Najd of the Hijaz enter ihram at Qarn; 

-6- and residents of Irag and Khurasan enter ihram at Dhat 'Iraq, preferably at al- 
'Aqiq. 

@J2.2Someone at Mecca, even if merely passing through, enters ihram for hajj in Mecca, 
and for 'umra must go (N: at least) to the nearest place outside of the Sacred Precinct 
(Haram), of which the best is al-Ji'rana, then al-Tan'im, and then al-Hudaybiya. 

Someone residing closer to Mecca than the ihram site is to Mecca should enter ihram (0: 
for hajj or 'umra) at his residence. 

@J2.3When coming by a route lacking an ihram site, one enters ihram when even with (0: 
on the left or right) the ihram site that is nearest. 

@J2.4For someone residing farther from Mecca than the ihram site is,to enter ihram at 
the ihram site is superior (A: than for him to enter ihram at his own residence). 

0J2.5: THE EXPIATION FOR NEGLECTING TO ENTER IHRAM AT THE PROPER SITE: 

Someone intending hajj, 'umra,or both, who passes the ihram site (0: intentionally, 
absentmindedly,or in ignorance of it) and enters ihram somewhere closer to Mecca,is 
obliged to slaughter (def:j12.6(I) ), though if he returns to the proper site and 

enters ihram there before having performed a single rite, he is no longer obliged to 
slaughter. 

*2*Chapter J3.0: Ihram (The State of Pilgrim Sanctity) 

0J3.1: MEASURES RECOMMENDED PRIOR TO IHRAM 

When one wishes to enter ihram,it is recommended (even for a woman in menstruation) to 
perform the purificatory bath (ghusl), intending bathing for ihram. If there is not 
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much water, one merely performs ablution (wudu). It is also recommended to shave pubic 
hair, pluck the underarms, clip the mustache. (0: trim the nails,) clean oneself of 
dirt, and wash the head. 

0J3.2: OBLIGATORY MEASURES BEFORE IHRAM 
Then (0: if male) one: 

(a) sheds any garments that have sewing in them (0: taking them off being obligatory 
for ihram, which is incomplete if one does not remove them before entering it); 

(b) puts on a clean white mantle (Ar. rida', the rectangular piece of cloth worn over 

the shoulders that covers the upper body of a man in ihram) and wraparound (izar, the 
cloth worn around the lower body), and sandals (0: that do not enclose the foot, but 
rather reveal the toes and heels, as opposed to sandals that cover the toes, for 
wearing such sandals obliges one to slaughter (def: jl2.6(II) ) ); 

(c) and it is recommended to perfume the body, though not one's clothes. 

The above measures (j 3.1) apply egually to women, although women do not divest 
themselves of sewn garments (0: a woman being obliged to cover all of her body except 
the face and hands, which, in ihram as well as in prayer, are not considered 
nakedness). It is recommended that she dye her hands and face with henna (0: a measure 
that is desirable, and whose nonperformance is without conseguence). (A: But women do 

not use perfume.) 

All of the foregoing are done before entering ihram. 

0J3.3: ENTERING IHRAM 

One then prays two rak'as, provided it is not a time when the prayer is forbidden 
(def:f!3), intending the sunna of ihram. (0: It is sunna to recite al-Kafirun (Koran 
109) in the first rak'a and al-Ikhlas (Koran 112) in the second.) Then one rises to 
start travelling to Mecca. As soon as one begins travelling to Mecca, one has entered 
ihram. 

Ihram (0: which is an integral of hajj and 'umra) is the intention to enter into the 
performance of the rites (0: of hajj, 'umra, or both (giran) ). One intends in one's 
heart to perform the hajj for Allah Most High, if one wants to perform hajj; or to 
perform 'umra if one wants to; or both together if one wants to perform them 
simultaneously (giran). It is recommended that one also pronounce this intention with 
the tongue. 

0J3.4: CHANTING "LABBAYK" 

Then one chants "Labbayk" (n: as described below), raising the voice (Oienough to (N: 
at least) hear oneself, the raising being relative. For the duration of the time one is 
in ihram one raises it enough for those nearby to hear), though a woman should lower 
her voice when saying it (0: as raising the voice is offensive for a woman) saying: 
"Ever at Your service, 0 Allah, ever at Your service. Every at our service. You have no 
partner, ever at Your service. Verily, all praise, blessings, and domination are Yours. 
You have no partner" (0: saying this three times). 

Then (0: after chanting the above) one recites the Blessings on the Prophet (Allah 
bless him and give him peace) in a softer voice, asking Allah Most High for paradise 
(0: saying, "0 Allah, I ask You for paradise and its blessings," and asking for His 
good pleasure and acceptance (ridwan) ) and seeking refuge in Him from hell (0: saying, 
"I take refuge in You from Your wrath, and hell," and asking Him for whatever one 
wishes of the good of this world and the next). 

It is desirable to chant "Labbayk" for the duration of one's ihram, whether standing, 
sitting, riding, walking, lying down, and even in a state of major ritual impurity 
(janaba), or for a woman in menstruation. It is particularly desirable when: 

-1- changing from one state, time, or place to another, such as when going uphill or 
down, or getting on or off a vehicle; 

-2- meeting groups of people; 

-3- at the approach of dawn, night, or daytime; 

-4- after prayer; 

-5- and in all mosgues. 

One does not chant "Labbayk" while circumambulating the Kaabba or going between Safa 
and Marwa (0: as these have their own particular invocations). It is undesirable to 
stop chanting it in order to speak, though if someone greets one with "as-Salamu 
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'alaykum," it is recommended (0: but not obligatory) to return his greeting. 

When one sees something pleasing (0: or displeasing) during ihram, it is recommended to 
say, "Ever at Your service, truly, the real life is the life of the hereafter" (0: and 
if one sees the like while not in ihram, one says, "0 Allah, truly, the real life is 
the life of the hereafter," without saying "Labbayk." 

0J3.5: THINGS UNLAWFUL WHILE IN IHRAM 

Five things are unlawful (dis:jl2.6) when one has entered ihram. (n: Namely: 

-1- Sewn garments on men (dis: j 3.6); 

-2- using perfume (j 3.7); 

-3- removing hair or nails (j 3.8) ; 

-4- sexual intercourse or foreplay (j3.13); 

-5- and hunting (j 3.21) . ) 

0J3.6: SEWN GARMENTS ON MEN 

The first thing unlawful in ihram is wearing sewn clothing such as shirts, trousers, 
moccasins (khuff, def: e6), anything else sewn (N: sewn meaning that which is for 
wearing, not just any sewaring, as a patched mantle or wraparound are permissible), and 
anything that encircles the body as sewn garments do, such as (N: those seamed) by 
being woven or felted together and the like.It is unlawful to cover the head with 
anything, sewn or unsewn, that is generally considered a headcover (0: such as a hat, 
cloth, bandage (N: or blanket while sleeping) ). 

It is permissible while in ihram to carry a (N: sewn) bag or the like, or to tote a 
basket (0: on one’s head, though it is unlawful if one intends it as a headcover). (A: 
It is permissible to carry an umberella held in the hand for protection against the 
sun. ) 

It is not permissible of fasten one’s mantle by tucking part of it through a hole, 
tying it together, passing a string though one end and then the other, or by tying a 
string to each of the two ends (N: though it is permissible to fasten it together with 
safety pins). 

It is permissible to tie one’s wraparound (0: one end to the other) or tie a string 
over it (0: so that it holds it fast, like a drawstring, and one may likewise use a 
waistband) (N: the reason for the permissibility (n: of tying the wraparound but not 
the mantle) being that if the wraparound but not the mantle) being that if the 
wraparound were to fall it wound reveal one’s nakedness, unlike the mentle). (n: 

Safety pins are permissible to fasten the wraparound, and are useful to make pleats at 
the waistline by safety-pinning two or three tucks of cloth there to gather the 
wraparound at the waist and leave more freedom of movement for the legs below.) (A: A 
belt may also be used to hold one's wraparound at the waist.) 

0J3.7: PERFUME 

The second thing that is unlawful after enterinmg ihram is using perfume, such as musk, 
camphor, or saffron on one's clothing, body, or bedding. It is also unlawful to smell 
roses, or bedding. It is also unlwaful to smell roses, violets, lilies, or anything 
fragrant; to sprinkle rose water or flowr water about; or to use scented oils (N: or 
scented bar soap), whether to smell them or to apply them to any part of the body. 

It is also unlawful: 

-1- to apply unscented oils like olive, sesame, and so on to the beard or scalp, unless 

one is bald (A: in which case it can be used on the skin of the head), though it is 

permissible to smell them or apply them to any of the body (0: except the hair of the 
head and face); 

-2- to eat food in which the use of a cosmetic is manifest, whether in taste, color, or 

scent, such as the scent of rose water, the color of saffron or its taste, or the taste 

of ambergris in cooked grain and the like; 

-3- or to use scented perspiration deodorant or eyeliner. 

0J3.8: REMOVING HAIR OR NAILS 

The third thing that is unlawful while in ihram (0: for both men and women, but only if 
one does so deliberately, knowing that it is unlawful, voluntarily, and remembering 
that one is in ihram) is: 

-1- cutting or plucking hair (0: i.e. removing it by any means whatever), even if only 
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part of a single hair (by shorterning it), and whether from the head, underarms, pubes, 
mustache, or any other part of the body (A: the obligatory expiation for one hair is to 
give 0.51 liters of food to the poor in Mecca, and for two hairs, twice that amount. 

For three or more, a full expiation (def: jl2.6(ii) ) is obligatory); 

-2- 

or clipping fingernails or toenails, even if only part of one (A: my above remark on 
expiations also applies to nails) . 

0J3.9: THE EXPIATION FOR VIOLATING THE CONDITIONS OF IHRAM 

It is necessary to slaughter a shah (def: h2.5) (n: or perform one of the other 

alternatives mentioned below at jl2.6 (II) ) when one is in ihram and one: 

-1- uses perfume; 

-2- wears a prohibited garment (def: j 3.6) : 

-3- removes three or more hairs, fingernails, or toenails (def: j12.6(II(1-2) ) ); 

-4- touches another person with desire in a nongential area; 

-5- or applies unscented oil to one's hair (dis:j3.7). 

@J3.10A person obliged to perform such an expiation may fulfill it (A: any time 
thereafter) in any of the following ways: 

-1- by slaughtering a shah (def: h2.5) (0: and distributing its meat to the poor and 

those short of money is the Sacred Precinct) ; 

-2- by distributing 6.09 liters of food (def: h7.6) to the poor in charity, giving 
1.015 liters to each person; 

-3- or by fasting three days (0: even if unconsecutive). 

0J3.11: ACCIDENTALLY REMOVING A HAIR 

It is unlawful during ihram to comb one's beard (N: or hair) or run one's fingers 
through it if one knows that hair will be pulled out. When one runs the fingers through 
one's beard or washes the face and then notices hair in one's hand, then if one knows 
one pulled it out while doing this, and expiation (def:j12.6(II) ) must be paid, though 

if one knows that it came out by itself, or does not know whether it did or not, then 
one is not obliged to expiate. 

@J3.12The following things necessitate the expiation (def: jl2.6(II) ), but when done 
out of need, are not unlawful: 

-1- having to cut one's hair because of illness, heat, or lice; 

-2- having to wear something sewn because of intense heat or cold; 

-3- or having to cover one's head. 

0J3.13: SEXUAL INTERCOURSE OR FOREPLAY 

The fourth thing unlawful while in ihram is sexual intercourse or touching a nongenital 
area with sexual desire, such as kissing, hugging, or touching lustfully. 

@J3.14If one intentionally has sexual intercouse before finishing one's 'umra, or while 
on hajj before partial release from ihram (def: j9.13), then: 

(a) this nullifies the hajj or 'umra; 

(b) it is nonetheless obligatory to complete the hajj or 'umra from the point at which 
it was spoiled to the end; 

(c) it is obligatory to make it up as soon as possible, even if the spoiled hajj or 
'umra was merely supererogatory; 

(d) and it is obligatory to pay the expiation (def:below) 

(0: for the male, not the female, who need not do any thing, though it is a sin if she 
participated willingly) (A: the more reliable position is that if the woman was 
unwilling, none of the above ((a), (b), (c), or (d) ) apply to her, though if willing, 

(a), (b), and (c) apply to her but not (d) ). 

@J3.15The expiation for the above (j 3.14) is to slaughter (A: and distribute to the 
poor of the Sacred 
Precinct, immediately) : 

-1- a camel (0: i.e. a male or female that meets slaughter specifications (def: 
j14.2) ), but if this is not possible (N: within the days of that hajj), then one must 

slaughter: 

-2- a cow, but if not possible, then: 

-3- seven shahs (def: h2.5), but if not possible, then: 
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-4- one estimates the cost of a camel and how must food (def: h76) this would buy, and 
then gives that much food (N: to the poor in Mecca), but if not possible, then: 

-5- one fasts one day for every 0.51 liters of food, that would have been given had (4) 

been done (N: One may fast anywhere, but it is not permissible to delay it without an 
excuse.) 

0J3.16 A person making up a hajj or 'umra nullified by sexual intercourse must enter 

ihram for the makeup hajj or 'umra at the same ihram site as the original (n: 

nullified) hajj or 'umra, though if one entered ihram for it at a location closer to 
Mecca (N: than the ihram site (dis: j 2.5) ), one must enter ihram for the makeup at the 
(0: prescribed) site (N: for those of one's country). 

0J3.17 When someone (0: in ihram who intends to make up a nullified hajj) is 
accompanied on the makeup hajj by the wife he made love to, he is recommended to 
separate himself from her while they are at the place where they had intercourse. (N: 
Such a makeup counts as the original hajj or 'umra would have counted: if it was 
obligatory, it counts as the obligatory one; if supererogatory, as supererogatory; and 
if vowed, as vowed.) 

@J3.18lf a man has sexual intercourse after partial release from ihram (def: j 9.13), it 
does not nullify his hajj (n: i.e does not entail j 3.14 (a,b,c,d) ), though he must pay 

an expiation (0: of the type discussed at J12.6(II) ) . 

@J3.19lf one has sexual intercourse absentmindedly (0: forgetting one is in ihram or 
out of ignorance of its prohibition or because of being forced) , then one is not 
obliged to do anything (A: i.e. none of J3.14(a,b,c,d) ). 

0J3.2O: THE PROHIBITION OF MARRYING WHILE IN IHRAM 

It is unlawful while in ihram to marry, or to marry someone to another (zawwaja, def: 
m3.2(a) ) (0: whether one does so oneself or through an agent). If one does so, the 

marriage contract is invalid. It is offensive while in ihram to get engaged to marry, 
or to serve as a witness for a marriage contract. 

0J3.21: HUNTING 

The fifth thing that is unlawful while in ihram is: 

-1- to kill any wild game that may be eaten by Muslims; 

-2- or to kill the offspring of matings between game animals that may be eaten by 
Muslims and game animals that may not be eaten by Muslims. 

Someone in ihram is obliged to pay the expiation (def:below) whenever such an animal 
dies at his hands, is destroyed by an act of his, or is injured, in which case one must 
expiate in proportion to the part damaged. 

0J3.22: THE EXPIATION FOR HUNTING 

If the animal killed has a domestic counterpart, one may fulfill the expiation in any 
of the following ways: 

-1- to slaughter a head of domestic livestock that is like the wild animal which was 
killed (0: like meaning an approximation, not actual resemblance. The criteration is 
the condition of the animal, not its value. One expiates a game animal that was, for 
example, large, small, healthy, diseased, fat, thin, or defective, with a head of 
livestock of the same descripation, heeding the correspondences. It is a necessary 
condition that the wild animal and the head of livestock share, if the animal was 
defective, the same type of defect, such as blindness (N: though it is permissible, 
indeed superior, to pay a healthy one for a defective one or a whole one for one that 
is lacking some part) ); 

-2- to estimate the value of the like head of livestock, and distribute an egual value 
of food (def: G7.6) to the poor; 

-3- or to fast one day for every 0.51 liters of food (N: that would have been bought 
had (2) been done). 

@J3.23lf the animal killed does not have a domestic counterpart, then one may fulfill 
the expiation in any of the following ways: 
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-1- to distribute funds to the poor which equal the value of the game animal, although 
if the animal was a pigeon, one is obliged to slaughter a shah (def: h2.5) (0: which is 

obligatory for killing even a single pigeon); 

-2- to buy food equal to the animal’s value and distribute it as charity; 

-3- or to fast one day for each 0.51 liters of food (N: that would have been bought had 
(2) been done). 

@J3.24The prohibition of all things unlawful while in ihram applies to both men and 
women, except for not wearing sewn clothing (def: j 3.6) and not covering the head, 
which are restricted to men. A woman, however, may not veil her face in ihram (dis: 
(jl2.6(II(3) ) ). If she wants to conceal it from people, she may drape something in 
front provided it does not touch her face (N: such as a veil worn over a cap's visor), 
though if it touches it without her intention, it is of no consequence. 

@J3.25It is permissible when in ihram to scratch one's head or body with one's 
fingernails as long as this does not remove any hair. It is also permissible in ihram 
to kill lice (N: or other insects harmful to humans), though if one kills a louse, it 
is recommended to expiate its death by giving charity, even if only a single bite of 
food. 

*2*Chapter J4.0: Entering Mecca 

@J4.1 It is recommended when one wants to enter Mecca: 

-1- to perform the purificatory bath (ghusl) outside of the city with the intention of 
entering Mecca; 

-2- to enter in the daytime, and from the Mu'alia gate of Thaniyyat Kada' (N: a pass 

from the direction of Jedda); 

-3- to walk barefoot, provided one does not apprehend something unclean (najasa); 

-4- not to annoy anyone by jostling; 

-5- and after entering, to proceed to al-Masjid al-Haram. 

0J4.2: WHEN ON FIRST SEES THE KAABA 

When one first sees the Kaaba, it is recommended to lift the hands and say: "0 Allah, 
increase this house in nobility, honor, reverence, and dignity. Increase those going on 
hajj or 'umra who honor and reverence it in honor, reverence, and piety. 0 Allah, You 
are Peace, the Source of Peace: 0 Lord, raise us after death in peace." And then one 
asks Allah for whatever one wishes of religious matters or those of this world. 

*2*Chapter J5.0: Circumambulating the Kaaba (Tawaf) 

@J5.1 Then one enters al-Masjid al-Haram from the Bani Shayba door (0: even if it is 
out of one's way, as it is sunna) prior to getting one's luggage down or finding a 

place to stay and so forth (0: such as deciding to rest or to eat; all this should be 

put off until after circumambulating the Kaaba). Rather (n: by turns), some of one's 
party should stay with the luggage while others go to the mosque (0: to 
circumambulate), and after they finish, they return to watch the luggage so the rest 
can go. (0: The arrival circumambulation (tawaf algudum) is desirable for anyone who 
enters al-Masjid al-Haram, whether in ihram or not.) 

0J5.2: HOW TO CIRCUMAMBULATE THE KAABA 

Prior to circumambulating the Kaaba one proceeds to the Black Stone (diagram: 1) (0: 

next to the Kaaba's door, on the east corner), drawing near to it, if one can do so 
without hurting others by justling. One faces the Black Stone, places the hand on it, 
and without a word, kisses the stone thrice and touches the forehead upon it thrice. 

(0: Touching, kissing, and placing the forehead on the stone are only sunna for women 

when the circumambulation area is vacant, whether in the night or day.) 

@J5.30ne cease to chant "Labbayk" at this point, not to resume until after having 
finished both circumambulating the Kaaba and going between Safa and Marwa (def: j6). 

One puts the center (N: of the top edge) of one's mantle under the right arm and its 
two ends over the left shoulder so that the right shoulder is left bare (dis: j5.13. 
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second par.). 

One begins circumambulating by first standing facing the Kaaba with the Black Stock on 
one's right and the Yamani corner (diagram: 8) on one's left, standing back from the 
stone a little towards the Yamani corner (n: i.e. behind the black stripe in the marble 
pavement, extending out from the stone, that marks the beginning of one's 
circumambulation). One should intend performing the circumambulation for Allah Most 
High (0: though this intention is only necessary for a supererogatory or a departure 
circumambulation, not for an obligatory or an arrival circumambulation, since the 
intention to perform the rites of hajj or 'umra (def: j 3.3) includes the intention for 
the latter two types of circumambulation). 

Then one: 

-1- places the hand on the Black Stone, and then kisses it and places the forehead one 
it thrice, as mentioned above (A: i.e. it is done again here to begin the 
circumambulation, just as it was done before circumambulation (j 5.2) ); 

-2- says "Allahu akbar" three times; 

-3- and adds, "0 Allah, out of faith in You and to affirm Your book, fulfill Your 
covenant, and follow the sunna of Your prophet Muhammad (Allah bless him and give him 
peace). " 

@J5.4Then one moves sideways (A: as is recommended) to the right, passing in front of 
all of the Black Stone with all of the body, while facing it. When past the stone, one 
turns (0: from facing it) so that the Kaaba is on one's left and then proceeds to 
circumambulate it. (0: If one did this (N: kept the Kaaba on one's let while passing 
the stone) from the beginning and neglected to face the stone, it would likewise be 
permissible.) 

@J5.5At the Kaaba's door (diagram: 2) one says, "0 Allah, verily this house is Your 
house, the sanctuary Your sanctuary, the safety Your safety, and this is the station of 
him who took refuge in You from fire" (N: i.e. the Station of Ibrahim (diagram: 3), 
though some hold the words mean "him who takes refuge," alluding to oneself). 

@J5.6When one reaches the corner (diagram: 4) by the opening of the Hijr (n: a 
semicircular wall that stands apart from the Kaaba (diagram: 5) ), one says, "0 Allah, 

I take refuge in You from doubt, from ascribing partners to You, from discord, 
hypocrisy, evil traits, and from bad turns of fortune in money, spouse, and children." 

@J5.7When even with the rainspout (N: called the Spout of Mercy (Mizab al-Rahma), at 
the top of the Kaaba (diagram: 6) ), one says: "0 Allah, shade me in Your shade on a 

day when there is no shade but Yours, Give me to drink from the cup of Your prophet 
Muhammad (Allah bless him and give him peace), a wholesome drink after which I will 
never thirst." 

@J5.8Between the third corner (diagram:7) and the Yamani corner (diagram:8), one should 
say, "0 Allah, make this a pious hajj, a rewarded effort, an accepted work, and a 
transaction that will never perish, 0 All-powerful and Oft forgiving one." 

@J5.9When one reaches the Yamani corner, one does not kiss it, but touches it and then 
kisses one's hand. 

@J5.10One does not kiss any of the Kaaba (0: meaning that it is not reguired, though if 
one kisses any of its parts, it is not offensive, but rather is good) except the Black 
Stone. Nor does one touch any of it except the Yamani corner, which is the one before 
the Black Stone. 

@J5.11When one reaches the Black Stone, one has completed a single round (0: provided 
its conditions (def: j5.16) have been met). 

@J5.120ne goes around the Kaaba seven times (0: the seventh ending where one began, at 
the Black Stone. One's circumambulation is incomplete as long as even a span remains 
between oneself and the place even with the stone). 
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0J5.13: Trotting for the First Three Rounds 

It is sunna in the first three rounds of circumambulation to hasten one's gait (N: if 
one can do so without harming others) (0: taking close steps, without running) which is 
termed trotting (ramal) (0: and which is desirable for men only, not women). 

Both trotting and baring the right shoulder (def:j5.3) are only called for in 
circumambulations that are followed by going between Safa and Marwa (def:j6). If one 
wishes to go between Safa and Marwa after one's arrive circumambulation, then one does 
the two sunnas (0: both trotting and baring the shoulder at this point, but when one 
later performs one's going-forth circumambulation (tawaf al-ifada, def: j 9.10), one 
does not do these two sunnas because that circumambulation is not followed by going 
between Safa and Marwa (N: if one has already gone between them before) ). 

But if one wishes to go between Safa and Marwa after the going-forth circumambulation 
(Oiwhich is superior), one postpones the two (0: sunnas of trotting and baring the 
shoulder) until then. 

While trotting, one says, "0 Allah, make this a pious hajj, a rewarded effort, and 
forgive my sins." 

In the last four rounds of one's circumambulation, it is sunna to proceed at one's 
normal pace, while saying: "My Lord, forgive me, show me mercy, and pardon that which 
You know. Verily You are the All-powerful and the Most Generous. Our Lord, give us what 
is good in this world and the next, and keep us from the torment of hell." This 
supplication is particularly recommended in the odd-numbered rounds of the 
circumambulation (0: as they are superior. Reciting the Koran while circumambulating is 
better than making supplications that have not reached us through prophetic hadith, 
though supplications from hadith are superior to reciting the Koran during it). 

@J5.14It is recommended to kiss the Black Stone in each round (0: and to place the 
forehead on it, each three times) and to touch the Yamani corner, particularly in the 
odd-numbered rounds. 

If it is not possible to kiss the Black Stone because of crowds or because one fears to 
hurt people (0: or be hurt) by jostling, one may touch it with one's hand and then kiss 
the hand. If this is not possible, one may touch it with a stick (0: or the like, such 
as a scarf) and kiss the stick. If this too is impossible, then one points to it (0: or 
the Yamani corner) with the hand (0: and it is sunna to kiss one's hand). 

0J5.15A noteworthy detail here is that there is a buttress at the base of the Kaaba 
that resembles a ledge and slide. It is part of the Kaaba, and when one kisses the 
stone, one's head is in the space above the buttress. So one is obliged to keep one's 
feet motionless until one finishes kissing the stone and straightens up, after which 
one continues circumambulating. (N: One may not move one's feet as part of the 
circumambulation while one's head is within the space above the buttress, as it 
nullifices that particular round because of the condition (dis: j 5.16(j) ) that 

circumambulation be done around the Kaaba, and not within its confines.) If, when 

leaning over to kiss the stone, one's feet move even a finger's width towards the 

Kaaba's door, and after this, one continues circumambulating, then that particular 
round does not count (0: nor do the others that come after it, if one limits oneself to 
just those seven, considering the spoiled one as a valid round. But if one adds an 
extra round (N: to make up for the invalid one), then one's circumambulation is valid). 
It is more precautionary when one has straightened up from kissing the stone, to step 
back to the left towards the Yamani corner (j 5.2 diagram: 8) enough to ensure that one 

is where one was before kissing the stone. (N: The same is true of touching the Yamani 

corner with one's hand.) 

@J5.16: The Conditions of a Valid Circumambulation 

The conditions of a valid circumambulation (0: of any kind, obligatory or 
nonobligatory) are: 

(a) that one's nakedness (def: f5.3) be clothed, because the round is invalid whenever 
any of one's nakedness shows, even a single hair of a woman's head (0: meaning that the 
particular round in which it showed is invalid, provided it was done intentionally. If 
it happened inadvertently and the woman immediately covered it (A immediately meaning 
after no more than the time reguired to say "Subhan Allah"), then it does not 
invalidate that round, though if she does not cover it until after it is showing, the 
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subsequent round takes the place of the above-mentioned invalid one); 

(b) ritual purity (0: from minor (hadath) and major (janaba) impurity) (n: though for 
Hanafis, touching a marriageable member of the opposite sex (N: despite being unlawful) 
does not nullify one's ablution (Maraqi al-falqh sharh Nural-idah (y!26), IV), and 
considering the difficulty of avoiding it at a contemporary hajj, taking the 
dispensation seems a virtual necessity); 

(c) to be free from impure substances (najasa) on one's person, clothing, and the place 
of walking while circumambulating; 

(d) that it take place within al-Masjid al-Haram; 

(e) that one's circumambulation comprise seven full rounds; 

(f) that it begin from the Black Stone, as described above, and that one pass by all of 
the stone with all of one's body, for ifone begins from another part of the Kaaba, then 
the round does not count until one reaches the stone, from whence it begins; 

(g) that one keep the Kaaba on one's left and move towards the door (j 5.2 diagram: 1- 

2 ) ; 

(h) that each round be outside of the Hijr (diagram: 5) such that one does not enter 
the opening between the Hijr and the Kaaba and then exit though the other opening; 

(i) and that all of the body of the person circumambulating be exterior to all parts of 
the Kaaba, such that while walking around it, one does not put one's hand in the space 
above the buttress previously mentioned (j5.15), which violates the condition of being 
wholly outside all of the Kaaba while making one's rounds. 

@J5.17Everything besides the above conditions is sunna (N: not obligatory), such as 
trotting in the first three rounds, the various supplications, and the other things 
previously mentioned. 

@J5.18: Two Rak'as after Circumambulation 

When one has finished circumambulating, and after putting one's mantle over both 
shoulders, it is recommended to pray two rak'as for the sunna of circumambulation (0: 
and it is best to perform them) behind the Station of Ibrahim (j 5.2 diagram: 3), In the 
first rak'a, one recites al-Kafirun (Koran 109), and in the second, al-Ikhals (Koran 
112 ) . 

After this, one supplicates Allah from behind the station (0: if one prays there. 
Otherwise, one may perform the two rak'as (N: in order of superiority) in the Hijr 
(diagram: 5), al-Masjid al-Haram, the Sacred Precint, or whenever and whereever one 
wishes to pray them, and they remain a current performance until the day one dies. It 
is sunna to recite the suras aloud in these two rak'as if performed at night, and to 
recite them to oneself if performed during the day. It is desirable to make the 
supplication related by Jabir, who said that the Prophet (Allah bless him and give him 
peace) prayed two rak'as behind the station (N: of Ibrahim) and then said: 

"0 Allah, this is Your city, and al-Masjid al-Haram, and Your inviolable house, and I 
am Your slave, the son of Your slave and bondwoman. It have come to You with many sins, 
mistakes, and wicked acts, and this is the station of him who took refuge in You from 
the fire; so forgive me, verily You are the All-forgiving and Compassionate. 0 Allah, 
You have called Your servants to Your inviolable house, and I have come, asking for 
Your mercy and seeking what pleases You, and You are the Rewarder, so forgive me and 
have mercy on me, verily You have power over everything"). 

Then one returns to the Black Stone and touches it (0: kisses it, and bows one's head 
upon it). 

*2*Chapter J6.0: Going Between Safa and Marwa (Sa'y) 

@J6.1Then it is recommended to exit through the Safa door of al-Masjid al-Haram if one 
wishes to go between Safa and Marwa immediately. (0: It is necessary for the validity 
of going between Safa and Marwa (N: for hajj) prior to the Day of 'Arafa that one do so 
after one's arrival cicumambulation (tawaf al-qudum) (N: though one may not do so on an 
'umra first (tamattu') hajj, for which the initial circumambulation and going between 
Safa and Marwa are part of one's 'umra (dis: j12.2(c) ) ), nor do so after a 
supererogatory or farewell circumambulation.) One may postpone it until after the 
going-forth circumambulation (tawaf al-ifada, def: j 9.10) (0: which is superior) . 
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@J6.2: How To Go Between Safa and Marwa 
One begins from Safa. It is recommended: 

-1- for men (0: not women) to climb upon Safa the height of a person, so that one can 
see the Kaaba through the mosque's door, and to face the Kaaba; 

-2- to say: "La ilaha ilia Llah, Allahu akbar," and "There is no god but Allah alone, 
without partner. His is the dominion. His the praise. He gives life and causes to die, 
all good is in His hand, and He has power over everything. There is no god but Allah 
alone, without partner. He kept His promise, give His slave the victory, and routed the 
Confederates alone. There is no god but Allah. We worship none but Him making our 
religion sincerely for Him, though unbelievers be averse"; 

-3- to supplicate for whatever one wishes (0: which is called for here because it is 
one of the places where prayers are answered. 'Umar (Allah be well pleased with him) 
used to supplicate lengthily here); 

-4- and to repeat (2) and (3) a second and third time. 

@J6.3Then one descends from Safa and walks (0: towards Marwa) at one's normal pace 
until within three meters of the first green marker suspended from the left wall. Here 
one runs (N: women walk) until midway to the second green marker, at which midpoint one 
resumes one's usual pace until one reaches Marwa. One claims Marwa and says the same 
invocation as was said at Safa. This is once. 

Then one descends from Marwa and returns, walking and running at the proper places, 
until one reaches Safa. This is twice. 

At Safa one says the same invocation and supplication, and then goes back to Marwa, 
which is three times. 

One repeats the process until one has completed seven times, finishing at Marwa. 

@J6.4: The Obligatory Elements of Going Between Safa and Marwa 

The obligatory elements (0: i.e. conditions for the validity) of going between Safa and 
Marwa are four: 

(a) to begin at Safa. If one begins at Marwa and walks to Safa, this does not count and 
one's going between them is not considered to have begun until one reaches Safa; 

(b) to traverse the entire distance. It would be invalid if one neglected even a single 
span or less of the distance. One must begin by putting one's heel against the wall at 
Safa, and finish at Marwa by putting the toes against the wall there (N: the course has 
now been enlarged and paved so that one's going between them is complete without having 
to reach the walls that are currently there. Rather, between the two sides of the paved 
track (n: the lanes for going and coming) there is a smaller track for wheelchair 
patients, and the ends of this smaller track currently represent the minimal distance); 

(c) to complete seven times: from Safa to Marwa eguals one, from Marwa to Safa is 
another one, and so on, as mentinoed above. If doubts arise while going between them as 
to how many times it has been-or while circumambulating the Kaaba, how many rounds have 
been done-then one assumes one has done the least number one is sure of and completes 
the rest (0: though if the doubts arise after finishing, one need not do anything); 

(d) and that going bewteen Safa and Marwa take place after the going-forth 
circumambulation (tawaf al-ifada, def: j9.10) or else after one's arrival 
circumambulation, provided that standing at 'Arafa does not intervene between the 
arrival circumambulation and going between Safa and Marwa (dis: j 6.1) . 

@J6.5: The Sunnas of Going Between Safa and Marwa 

The sunnas of going between Safa and Marwa are those previously mentioned (j6.2-3), to 
have ablution (wudu), that one's nakedness (def: f5.3) be clothed, and to say while 
between Safa and Marwa: 

"My Lord, forgive, show mercy, and overlook that which Your know. Virify Your are the 
Most Powerful and Generous. 0 Allah, our Lord, give us what is good in this world and 
the next, and protect us from the torment of hell." 

If one recites the Koran (A: while going between them) it is better (0: than anything 
besides the invocations that have reached us in hadith (A: i.e. the above), which are 
better here than reciting the Koran). 

@J6.6lt is not recommended to repeat going between Safa and Marwa. 
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*2*Chapter J7.0: The Way to 'Arfa 

@J7.10n 7 Dhul Hijja it is recommended for the imam (A:i.e. the caliph or his 
representative) to give a sermon after the noon prayer (zuhr) in Mecca (0: at the 
Kaaba), instructing the pilgrims about the rites they will soon perform, and ordering 
them to go forth on the following day (0: the morning of the eighth) to Mina. 

@J7.2The imam goes forth with them after the dawn prayer (subh) on 8 Dhul Hijja. 

He prays the noon, midafternoon, sunset, and nightfall prayers with them at Mina, and 
they spend the night and pray the following dawn prayer there. When the sun rises over 
the mountain at Mina that is called Thabir, they proceed to 'Arafa. 

Spending the night and staying at Mina during this time are a sunna (0: and not part of 
the hajj rites. 

If one does not spend the night at Mina at all, or go there, it does not entail any 
conseguences) that many people no longer do, but come to 'Arafa at the end of the night 
with lighted candles. The lighting of candles is a disgraceful innovation (0: as is 
their coming there a day or two before of Dhul Hijja, a mistake that contravenes the 
sunna, and through which they miss many other sunnas). 

@J7.3lt is sunna on the way to 'Arafa to say: "0 Allah, to You I betake myself, seeking 
Your noble countenance. Forgive me my sins, make my hajj a pious one, show me mercy, 
and do not disappoint me"; and to do much of chanting "Labbayk," invocation (dhikr) , 
supplication, and Blessings on the Prophet (Allah bless him and give him peace). 

@J7.4When the pilgrims reach a place called Namira (N: the site of a large mosgue) just 
before 'Arafa, they stop, and do not immediately enter 'Arafa. When the time for the 
noon prayer comes, it is sunna for the imam to give two sermons before the prayer, and 
then they pray, joining the noon and midafternoon prayers together. This too is a sunna 
that few follow. 

*2^Chapter J8.0: Standing At'arafa 

@J8.1Then they enter 'Arafa after the sunna bath (ghusl) for standing at 'Afra, 
chanting "LabbayK" in lowliness and humility. 

@J8.2: The Sunnas of Standing to 'Arafa 

It is recommended to stand exposed to the sun (0: and not take shade beneath a tent, 
umberella, or other, unless there is an excuse such as harm from exposure) facing the 
direction of prayer (gibla) with one's heart fully attentive and not occupied with 
this-Worldly matters, and to do much of chanting "Labbayk," reciting the Blessings on 
the Prophet (Allah bless him and give him peace), asking Allah's forgiveness, 
supplicating, and weeping, for here tears are shed and mistakes annulled. 

The greater part of one's words would be: "There is no god but Allah alone, without 
partner. His is the dominion. His the praise, and He has power over everything." And 
one should pray for one's family, friends, and all Muslims. 

@J8.3lt is recommended to stand (0: if possible without hurting anyone) by the large 
round boulders that lie at base of the hill called Jabal al-Rahma (lit... "Mount of 
Mercy"). As for climbing Jabal al-Rahma, which lies in the middle of 'Arafa, there is 
no merit in doing so (0: above the merit of standing in other parts of 'Arafa). 

Standing is valid any where in the whole expansive plain, and this bluff is merely a 
part of it, the same as any other, though standing by the boulders below is better (A: 
as the Prophet (Allah bless him and give him peace) did so). 

It is better to be mounted, and not fasting. 

It is best for women to sit at the edge of the crowd (0: not in the middle of if, 
because men should not randomly mix with women). 

@J8.4: The Oblugatory Elements of Standing at 'Arafa 
The obligatory elements of standing at 'Arafa are: 

(a) to be present (0: while in ihram) in some portion of 'Arafa; 

(b) while sane and in full possession of one's faculties; 
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(c) at some point between the noon prayer (zuhr) on 9 Dhul Hijja and dawn of the 
following day. 

(0: It is sunna to remain at 'Arafa until sunset so as to include both night and day.) 
Anyone who is present and sane during any of this time, even if merely passing though 
for a moment, has accomplished the hajj (0: as the Prophet (Allah bless him and give 
him peace) said, "The pilgrimage is ’Arafa," meaning that most of it is ’Arafa). 

Someone who misses standing at ’Arafa or who spends it unconscious has missed the hajj 
and he releases himself from ihram by performing the rites of 'umra; that is, by 
circumambulating, going between Safa and Marwa, and cutting his hair, and he is thus 
released from his ihram. 

Such a person is obliged to make up the hajj and to slaughter as do those who perform 
an'umra first (tamattu') hajj def: jl2.6(I) ). 

*2*Chapter J9.0: Muzdelifa, Mina, and the Going-Forth Circumambulation 

@J9.1: MuzdelifaWhen the sun sets on 9 Dhul Hijja, those on hajj go forth to Muzdelifa, 
occupied with invocation (dhikr), chanting "Labbayk," proceeding with tranguility and 
dignity, not jostling or injuring others (though if the way is clear it is desirable to 
hurry), and they join the sunset and nightfall prayers in the time of the nightfall 
prayer (’isha) at Muzdelifa. (0: It is necessary to have made the intention to join the 
prayers while in the time of the sunset prayer.) 

When they reach Muzdelifa, they stop, pray, and spend the night their (0: which is 
best, and optimal. 

If one cannot spend the night, then the obligation to be present to Muzdelifa can be 
met by coming there, even for a brief moment, during the second half of the night, for 
spending the night merely means to be present there during the second half of the 
night, not actually staying overnight, as opposed to spending the night at Mina (dis: 

jl0.4), which must be for the greater part of the night. If someone misses spending the 
night at Muzdelifa in the above-mentioned sense, does not return there before dawn, and 
has no excuse (N: of those given below), then he is obliged to slaughter as one does 
for an 'umra first (tamattu') hajja (def:L jl2.6(I) ). But if he misses spending the 
night there for one of the same reasons which justify not spending the night at Mina 
(def: jlO.10), then he is not obliged to slaughter. 

Other valid excuses for not spending the night at Muzdelifa include: 

-1- being occupied with standing at 'Arafa because of not having arrived there until 
after sunset, since it is more important than Muzdelifa; 

-2- or going forth from 'Arafa after the middle of the night to Mecca in order to 
perform the (A: obligatory) going-forth circumambulation (tawaf al-ifada), missing 
Muzdelifa because of being occupied with it, since it too is more important than 
Muzdelifa. 

In either of these two cases, one does not have to slaughter (A: for having missed 
Muzdelifa) ). 

In the morning, the pilgrims pray the dawn prayer at the first of its time. 

The also pick up seven pebbles not one stone broken into seven (0: which is offensive), 
to throw at the stoning site (Ar. jamra, the enclosed round space with a pillar in the 
middle of it) at Mina, and it is best that these be the size of a broadbean (N: i.e. 
about the size of a thumbprint). 

0J9.2: Stopping at Al-Mash'ar Al-Haram 

After the dawn prayer, it is sunna to stop by a hill at the last of Muzdelifa (0: in 
the direction of Mina) called al-Mash'ar al-Haram (lit. "the Sanctuary Landmark"), 
which it is recommended to climb if possible. (A: Others hold that al-Mash'ar al-Haram 
refers to all of Muzdelifa.) It is desirable to face the direction of prayer (gibla), 
to do much of chanting "Labbayk," supplication, and invocation (dhikr), and to say, "0 
Allah, as You have brought us to stand in it and shown us to it, so too, give us 
success in Your remembrance, as You have guided us. Forgive us, and show us the mercy 
You have promised us by saying (and Your word is the truth) : 

"'And when you move on from 'Arafa, remember Allah at al-Mash'ar al-Haram. Remember 
Him, for He has guided you though you were astray. And then go forth from where the 
people go forth, and seek Allah's forgiveness. Truely Allah is Oft-relenting and Most 
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Compassionate' (Koran 2:198-99). 

"Our Lord, give us what is good in this world and the next, and keep us from the 
torment of hell." 

@J9.3When the day lightens considerably, the pilgrims proceed to Mina with gravity and 
tranguility before the sun rises. 

@J9.4: Release from Ihram: The Initial Stoning at Mina 

When the pilgrims, reach the valley of Muhassir near Mina, it is sunna to guicken their 
step for a distance of a stone's throw. Then they take the middle way which leads to 
(N: one of the three stoning sites called) Jamrat al-'Agaba. They stone it as they are 
when they arrive (0: i.e. if mounted, they stone it mounted, and if on foot, they stone 
it on foot) with the seven stones picked up from Muzdelifa. These may be picked up from 
anywhere, not necessarily Muzdelifa, though it is offensive to take them from the 
stoning sites themselves, laterines (0: or other unclean places), or around mosgues (0: 
which is not merely offensive but rather unlawful if they are taken from grounds 
included in the endowment (wagf, def: k30) for the mosgue). 

@J9.5When one begins to stone Jamrat al-'Agaba, one ceases chanting "Labbayk," and does 
not resume it thereafter (0: as its time is over, which was the period, of ihram, and 
stoning Jamrat al-'Agaba is the first step to release from ihram). 

The (0: optimal way to stone Jamrat al-'Agaba is to stand in the middle of the valley 
after the sun is up so that 'Arafa lies to the right, Mecca to the left, and the 
stoning-site before one, and to throw the pebbles, one by one (0: as throwing them two 
at a time or all at once counts as having thrown one pebble) with the right hand, 
saying "Allahu akbar" with each pebble, lifting the arms high enough when throwing (0: 
if male, though not if female) that the underarm shows, and to actually throw the 
pebbles (0: meaning hard enough to be considered throwing), not merely flick them off 
the thumb with the forefinger, (n: The minimal conditions for the validity of stoning 
are given at jl0.8) 

@J9.6When finished stoning (N: Jamrat al-'Agaba), one slaughters a voluntary sacrifice 
animal (hady) driven to hajj or one due by reason of hajj (dis: j12.6); or other 
sacrifice animal (udhiya, def: j12) . 

@J9.7: Release from Ihram: Cutting the Hair 

Then men have their entire head shaved, which is optimal, though one may confine 
oneself to (0: removing (A: by any means) ) three hairs thereof (0:i.e. from the head, 
not something else such as the beard or mustache), or many merely shorten it, for which 
the optimal is to clip a little less than two centimeters from all the hair. 

As for women, it is optimal for them to shorten their hair in the latter way (0: it 
being offensive for a woman to shave her head). 

@J9.8While having one's hair cut it is best: 

-1- to face the direction of prayer (gibla); 

-2- to say "Allahu Akbar" (0: that is, "Allahu akbar, Allahu akbar, Allahu akbar, 
walillahil-hamd"); 

-3- for the person shaving to start from the right; 

-4- and to bury the hair afterwards (0: a measure recommended for any parts separated 
from a living being). 

@J9.9Cutting the hair is an integral without which the hajj remains unfinished (0: and 
which may not be compensated for by merely slaughtering), and a person remains in ihram 
until it is done. Someone without hair can simply pass a razor over his head (0: which 
is recommended, not obligatory, because it is a rite whose condition is the existence 
of a particular site, as it also the case with washing a hand (n: for ablution) when 
the hand has been amputated (A:i.e. it need not be done if the site does not exist). 
After one's hair, has been cut, it is sunna to say, "0 Allah, for each hair reckon for 
me a good deed, annul a bad one, and raise me a degree. Forgive me, those who shave 
their hair, those who shorten it, and all the Muslims"). 
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@J9.10: Release from Ihram: The Going-Forth Circumambulation (Tawaf Al-Ifada) 

On the same day (A: 10 Dhul Hijja) one enters Mecca and performs the going-forth 
circumambulation (tawaf al-ifada), which is an integral without which the hajj remains 
unfinished (0: the author's expression "without which the hajj remains unfinished" 
meaning that it may not be compensated for by merely slaughtering, though the time it 
may be performed is anytime thereafter, according to our school. The Hanafis hold it 
must be done by sunset on 12 Dhul Hijja, and if the sun 

sets and one has not performed it, this obliges one to slaughter), and one remains in 
ihram until one does it. Its obligatory features are as described above (dis: j5.16). 
After it, one prays two rak'as (0: intending the sunna of circumambulation (def: j 5.18) 

) . 

@J9.11Then, if one has already gone between Safa and Marwa after the arrival 
circumambulation (dis: J6.1), one does not repeat it, though it he has not yet done it, 
one must do so, since going between Safa and Marwa is also an integral without which 
the hajj is unfinished, and one remains in ihram (0: legally, regarding one's relations 
with women (dis: j 9.13) ) until it is performed. 

0J9.12: Release From Ihram: General Provisions 
The best order in which to perform: 

-1- stoning Jamrat al-'Agaba; 

-2- cutting the hair; 

-3- and the going-forth circumambulation (tawaf al-ifada); is (1), (2) and (3) (0: and 

the sunna is to do all three on this day), though it is valid to do them in some other 
order. 

The time for these three begins at the middle of the night (A: between sunset of 9 Dhul 
Hijja and dawn of the tenth) on 'Eid al-Adha (0: though it is best for the stoning to 
take place after sunrise). The (0: preferred) time for stoning Jamrat al-'Agaba ends 
at the end of the day of the 'Eid (0: at sunset. As for the permissible time, it lasts 
until the end of the three days after the 'Eid. The best time to stone on 'Eid al-Adha 
finishes at noon. Thus, the stoning has three times: the best, the preferred, and the 
merely permissible), while the time for cutting one's hair and the going-forth 
circumambulation lasts indefinately, even if years. 

@J9.13The release from ihram in hajj is in two stages, partial (lit. "first") and full 
("second"). 

Partial release from ihram occurs when any two of the three rites of stoning, cutting 
the hair, and the going-forth circumambulation are performed, whether cutting the hair 
and stoning, cutting the hair and circumambulation, or stoning and circumambulation. 
Doing any two of them accomplishes partial release from ihram, rendering permissible 
all the things that were made unlawful by ihram (def: j 3.5) except those relating to 
women, such as sexual intercourse, getting married, or touching with desire. 

Full release from ihram occurs when all three rites have been performed, and it renders 
permissible everything made unlawful by ihram (0: though one still has to stone at the 
three stoning sites and stay overnight at Mina during the days following the 'Eid (Ayam 
al-Tashrig) ). 

*2*Chapter J10.0: Encampment and Stoing at Mina on the Days after 'Eid 

@J10.1When finished with the going-forth circumambulation (tawaf al-ifada) and going 
between Safa and Marwa (0:i.e. doing the latter if one had not previously performed it 
after the arrival circumambulation (dis: j 6.1) ), one is obliged to return to Mina (0: 
to stay overnight there and stone on the days following the 'Eid (Ayam al-Tashrig). It 
is desirable to arrive before noon to perform the noon prayer there as the Prophet did 
(Allah bless him and give him peace) ), and one spends the night there. 

One picks up twenty-one pebbles from Mina on the days after the 'Eid (the first of 
which is the second day of the 'Eid), taking care to shun the three places mentioned 
above (dis:j9.4 (end) ). 

@J10.2After the time for the noon prayer has come (0: on 11 Dhul Hijja, the first day 
after the 'Eid) one stones with the pebbles before performing the noon prayer. 
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(N: It is well to mention some ruling about stoning that enable one to avoid the 
crowding at Mina on a contemporary hajj. The time for stoning on each of the three days 
that follow the 'Eid (Ayam al- Tashrig) begins at noon of that day and all of one's 
stoning until the afternoon of the third day, having remained to Mina until then. But 
in such a case, the correct order is still Obligatory: one must begin by stoning with 
the intention of performing it for the first day, standing at the first the third 
(Jamrat al-'Kubra). then the second site (Jamrat al-Wusta), and then the third (Jamrat 
al-Agaba) Then one stones with the intention of performing it for the second day, the 
first stoning site first, then the second, then the third. And then one stones for the 
third day, observing the same order.) 

@J10.3: The Proper Seguence for Stoning 

The first site one stones (0: called Jamrat al-Kubra) is the one closest to al-Khayf 
mosgue. One (A: optimally) walks up to it, keeping it on one's left and facing the 
direction of prayer (gibla), stones it pebble by pebble as mentioned above (j 9.5), and 
turns from the direction of prayer to avoid others' pebbles, after which one puts the 
stoning site behind one and again turns to the direction of prayer, to supplicate and 
invoke Allah humbly and imploringly for as much time as it takes to recite al-Bagara 
(Koran 2) (N: about an hour). 

One then proceeds to the second site (0: called Jamrat al-Wusta), repeats the stoning 
procedure, and when finished, supplicates (0: and invokes Allah Most High) for as long 
as it takes to recite al-Bagara. 

Then one goes to the third site, which is Jamrat al- 'Agaba that was previously stoned 
with seven pebbles on 'Eid al-Adha, and stones it as one did at that time (dis: j 9.5), 
facing it with the direction of prayer (gibla) to the left, though when finished, one 
does not stand there. 

@J10.4: The Second Day After the 'Eid 

One is obliged to spend the night at Mina (A: that evening, after sunset on 11 Dhul 
Hi j j a) . 

The following day, the second day after the 'Eid (A: i.e. 12 Dhul Hijja), one picks up 
twenty-one pebbles, and after the noon prayer's time has come, one stones the three 
stoning sites as described above, seven pebbles at each site. It is not permissible to 
stone for each of the days after the 'Eid until after the noon prayer's time arrives. 
The correct seguence of stoning the sites is obligatory: the one closest to al-Khayf 
mosgue first, the middle one second, and Jamrat al-'Agaba third. 

@J10.5It is recommended to take a bath (ghusl) each day for stoning. 

@J10.6: The Permissibility of Leaving Mina on the Second Day 

After stoning on the second day after the 'Eid, it is recommended for the imam to give 
a sermon informing people about the permissibility of leaving early (A: on the second 
day rather than the third) (0: which is permissible provided: 

(a) that one's departure takes place after the noon prayer's time has come; 

(b) after having stoned the three stoning sites; 

(c) that one 's departure is from Mina itself, 

as it is not permissible to leave directly from Jamrat al-'Agaba, in view of the 
position that it is not part of Mina; 

(d) that one intends leaving while within the boundaries of Mina; 

(e) and that one leaves before sunset). 

Then the imam bids them farewell. 

@J10.7One then has a choice between leaving early on the second day after the 'Eid, or 
waiting (A: until having stoned on the third day). If one wishes to leave early, one 
may do so, provided the departure from Mina occurs before sunset. If the sun sets and 
one is still at Mina, it is not permissible to leave early, and one is obliged to spend 
the night there and stone the sites the next day. 

If one does not wish to leave early, one stays overnight at Mina, picking up twenty-one 
pebbles and stoning the sites on the following day after the time of the noon prayer 
has begun, as previously mentioned. 
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@J10.8: Conditions for the Validity of Stoning 

(0: Having mentioned the conditions for stoning in various rulings above, it is well 
enumerate all seven together: 

(a) that seven pebbles be used; 

(b) that they be thrown one by one; 

(c) that one's action may be termed throwing, not merely putting the pebbles into the 
throwing place; 

(d) that what is thrown be some form of stone; 

(e) that it be done with the hand, as a bow or foot would be inadeguate; 

(f) that one aim at the throwing place; 

(g) that one be certain that the pebble reaches it, even if it falls out again, for if 

one doubts that the stone reached it, then that stone does not count; 

(the above seven conditions hold for both 'Eid al-Adha (dis: j 9.5) and for the days 
following the 'Eid, though the days following the 'Eid reguire two additional 
conditions:) 

(h) that the stoning be done after the time for the noon prayer arrives; 

(i) and that one stone the three sites in the proper seguence (dis: jl0.3). ) 

@J10.9Then one (0: who has (n: remained at Mina and) stoned on the third day after the 

'Eid) leaves (0: after stoning. None of the conditions for leaving early (def: jl0.6) 

are necessary to leave at this point). 

0J1O.1O: Valid Excuses for Not Spending the Night at Mina 

(0: If there is an acceptable excuse for not spending the night at Mina, then not doing 
so does not entail any conseguences. Excuses include: 

-1- having property one fears to lose were one to stay overnight; 

-2- fearing for one's person or the funds with one; 

-3- having a sick person with one who reguires care; 

-4- having an illness that makes spending the night a hardship; 

-5- or a similar excuse. 

People in such circumstances do not have to spend the night, and may leave on the 
second day after the 'Eid, even after sunset. 

These excuses, which permit one to not spend the night at Mina, likewise permit not 
spending the night at Muzdelifa, in connection with which some other excuses have been 
previously mentioned (dis: J9.1(1-2) ). ) 

@J10.11It is recommended (N: after leaving Mina) to spend the night at al-Muhassab, 
which is by the mountain near the cemetery of Mecca, one's hajj now being finished. 

*2*Chapter J11.0: The Farewell Circumambulation and Final Measures 

QJll.lIf one wishes to perform the 'umra, one may do so (0: i.e. enter ihram for it) 
from any point outside of the Sacred Precinct (Haram), as mentioned below in the 
description of 'umra (def: j12) . 

@J11.2: The Farewell Circumambulation 

When one wants to return home, one comes to Mecca and performs the farewell 
circumambulation (tawaf al-wada') (0: as is obligatory. It is disobedience to Allah to 
leave without the farewell circumambulation, and one must return to Mecca to perform it 
if still within 81 km./ 50mi. of it. 

If farther than this, one is not obliged to return, but must slaughter (def: j12.6(1) 

(N: i.e. if one goes by the position that the farewell circumambulation is 
obligatory,though slaughtering is sunna if one goes by the position (A: the weaker 
position in the Shafi'i school) that the farewell circumambulation is merely sunna). 

The integrals and conditions of the farewell circumambulation are the same as the 
obligatory circumambulation (def: j 5.16) . 

The farewell circumambulation is not only for those performing hajj or 'umra, but is 
reguired from (A: i.e. obligatory for) anyone leaving Mecca a considerable distance, no 
matter whether intending to return or not) . 

@J11.3After the farewell circumambulation, one prays two rak'as (0: a sunna in our 
school) and stands at the place between the Black Stone and the door of the Kaaba, and 
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supplicates: "0 Allah, the house is Your house, the servant Your servant and son of 
Your two servants. You have carried me on a creature You have made submissive to me, 
bringing me to Your city and showing me Your grace that I might fulfill Your rites. If 
You are pleased with me then be the more so, and if not, then bless me now before my 
residence and the place where I am visited grow far from Your house. Now is the time I 
depart if You permit me, who seek none but You and no other than Your house, and am not 
averse to You or Your house. 0 Allah, give me good health in body and protect me in my 
religion. Make my affairs turn out well and give me the sustenance of obedience to You 
as long as You let me live. Give me the best of this world and the next, for truly. You 
have power over everything. "One blesses the Prophet (Allah bless him and give him 
peace), and then walks away normally (0: turning one's back on the Kaaba) without 
backing away from it (0: while facing it, as many people do, which is offensive because 
it is a reprehensible innovation (bid'a, def: w29.3) ). 

@J11.4 One then immediately prepares for departure. If one stops to stand (0: 
lengthily), or becomes involved in something unconnected with travel (0: like shopping, 
paying a debt, visiting a friend or sick person, and so forth), then one's farewell 
circumambulation is invalid (A: though such things do not nullify it in the Hanafi 
school) and it is obligatory to repeat it. But if one's activity concerns travelling, 
such as making one's baggage fast or buying travel provisions and the like (0: such as 
a rope with which to tie up one's baggage) then it is permissible. 

@J11.5 A woman in her monthly period may depart without a farewell circumambulation, 
and need not slaughter in expiation (0: though it is sunna for her to come to the door 
of the mosgue and say the supplication mentioned above (jll.3) ). 

0J11.6: Recommended Measures for Those Staying in Mecca 
It is recommended to do much of: 

-1- performing 'umra (0: the whole time one is in Mecca, especially in Ramadan); 

-2- looking at the Kaaba (0: as it is said that Allah Most High sends down one hundred 
and twenty mercies day and night upon the Noble House, sixty for those 
circumambulation, forty for those praying there, and twenty for those looking at it); 
-3- drinking the water of the Well of Zamzam for whatever intention one wishes, 
religious or this-Worldly (0: as the Prophet (Allah bless him and give him peace) said, 
"The water of Zamzam is for whatever it is drunk for." 

It is sunna to face the Kaaba while drinking, to breathe three times, and say "al-Hamdu 
lillah" and "Bismillah" each time one drinks), drinking one's fill of it; 

-4- and visiting the noble places of Mecca (0: which are many, such as the birthplace 
of the Prophet (Allah bless him and give him peace) and that of 'Ali (Allah be well 
pleased with him). 

@J11.7It is unlawful to take the slightest bit of the earth of the Sacred Precinct or 
its stones, or take cups or jugs made from the clay of the Sacred Precinct of Medina. 

*2*Chapter J12.0: The Obligatory Features of Hajj and 'Umra 

0J12.1: A Description of 'Umra 

The 'umra consists of entering ihram as one does for hajj (def:j3) (o: resembling the 
hajj in the Obligatoriness of the intention when one enters ihram, in the sunna of 
bathing (ghusl) for it, and in the necessity of divesting oneself of sewn clothing 
before or after the intention). If one is a Meccan (N: or a temporary resident (dis: 
j2.2) ), one must go to (n: enter ihram from at least as far as) the nearest place 

outside of the Sacred Precinct. If one is from outside (0: meaning a stranger 
travelling towards Mecca), then one enters ihram at the ihram site (0: which one 
passes, meaning the hajj ihram sites (def: j 2.1) ), as previously mentioned. All of the 
things unlawful while in ihram for hajj (def: j 3.5) are unlawful while in ihram for 
'umra. 

Then one enters Mecca and performs the circumambulation (def: j5.16) of 'umra, though 
the arrival circumambulation (tawaf al-gudum) is not called for by Sacred Law (0: at 
all, since one is performing an Obligatory circumambulation). 

One then goes between Safa and Marwa (j 6), and finally shaves the head or shortens the 
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hair (def: J9.7) (0: the former being preferable for men and the latter for women). 

When this has been done, one is released from the ihram of 'umra. 

0J12.2: The Integrals of Hajj and 'Umra 
The integrals of 'umra are: 

(a) ihram (def: j 3); 

(b) circumambulation (def: j 5.16); 

(c) going between Safa and Marwa (def: j 6.4) ; 

(d) shaving or shortening the hair (def:j9.7); 

(0: and performing them in the order given which is a fifth Integral) . 

@J12.3The integrals of hajj are these four (n: (a), (b), (c), and (d) above) plus 

standing at 'Arafa (def: J8.4) . 

The hajj's other reguisites (wajibat, dis: c2.1(A:) ) are: 

(a) that one enter ihram at the proper site (def: j2.1-2); 

(b) stoning the stoning sites at Mina (def: j9.4,jl0); 

(c) staying the nightt at Muzdelifa (def:j9.1) (N:another position is that this is 
sunna and not obligatory); 

(d) staying the nights following the 'Eid at Mina (def:j10.1,4,7); 

(e) and the farewell circumambulation (def:j11.2). 

Everything besides the above is sunna. 

@J12.4: The Nonperformance of an Obligatory Feature of Hajj or 'Umra 

Someone who does not perform an integral (N: of hajj or ’umra) remains in ihram until 
he performs it. 

Someone who does not perform some other obligatory feature of them must slaughter in 
expiation (def:j12.6(I) ) (0:if he does not return and perform it before its time is 

finished, as in such cases as: 

-1- returning to enter ihram at the proper site before one starts circumambulating 
(dis: j 2.5), though if one returns after having begun circumambulating, it does not 
lift the obligation to slaughter; 

-2- not spending the night at Muzdelifa (j 9.1), which necessitates slaughtering if one 
does not return before sunrise, though to do so after sunrise does not lift the 
obligation to slaughter; 

-3- or not spending most of the night at Mina, if one does not return to it before most 
of the time has passed, though if one does (n:return while most of it remains), then 
one need not slaugther. 

And similarly for the other reguisites). Someone who does not perform a sunna is not 
obliged to do anything. 

@J12.5: Being Prevented By Others From Completing the Integrals of Hajj or 'Umra after 
Having Entered Ihram 

Someone prevented by an enemy (0: nonMuslim or Muslim) from entering Mecca (0: and 
fulfilling the integrals (A: of hajj or 'umra, including being barred from performing 
the obligatory circumambulation (tawaf al-ifada) or going between Safa and Marwa) when 
there is no alternative route, releases himself from ihram by intending release from 
it, shaving his head, and slaughtering a sacrifice animal at the place he has been 
prevented, if an animal is available. If not (0: such as when unable to find an animal 
at all, or finding one for more than the going price of similar animals at that place 
and time), one gives the animal's value in food (A: wheat) (0: as charity to the poor 
and those short of money is the Sacred Precint (N: or place one is prevented) ); or if 
unable (0: to give food), one fasts a single day for each 0.51 liters of food (A: 
wheat) that would have been given had the latter been done (0: fasting the days 
wherever one wishes. When fasting is the only option possible, one is immediately 
released from ihram after shaving one's head with the intention of releasing oneself). 
If such a hajj or 'umra was to have been supererogatory, one is not obliged to make it 
up. 

@J12.6: A Full Summary of the Expiations Connected with Hajj and 'Umra 

(n: Muhammad 'Abdullah Jurdani distinguishes between four categories of expiations 

relating to hajj and 'umra. 


159 



(I) The first category consists of alternatives in a fixed precedence order and 

predetermined amount (dam tartib wa taqdir), meaning that one must either slaughter a 
shah (def: h2.5) meeting sacrifice specifications (def: jl4.2), distributiing its meat 
to the poor and those short of money (def: h8.11) in the Sacred Precinct; or if unable 
to slaughter (N: from lack of money (def: jl.l7(2) ) while on the hajj, even if one has 

enough money back home), then one must fast three days during the hajj and seven more 
at home, making ten days. (N: If this expiation is for something that should have been 
performed after standing at 'Arafa (n: (4), (5), (6) or (9) below), the three days 

"during the hajj" may be fasted after one's release from ihram while still in Mecca, or 
if one fails to do so while three (A: as is obligatory), they become a makeup fast that 
must be performed before the other seven fasted at home (A: by an interval equal to the 
days of one's journey home). ) 

There are nine things which necessitate this type of expiation: 

-1- performing an 'umra first (tamattu') hajj (def: j1.15,17); 

-2- performing hajj and 'umra simultaneously (qiran, def: j1.16, 17); 

-3- not standing at 'Arafa (def: j 8.4) ; 

-4- to miss stoning (def: jl0.8) at the stoning sites of Mina on the three days 
the 'Eid, the time for which ends at sunset on the third day (dis: jl0.2 (N: ) ) 

does not leave early (def: jl0.6); 

-5- to miss all three nights at Mina after the 'Eid (def: j10.1,4,7), though if 
only misses a single night, one distributes 0.51 liters of wheat to the poor of 
Sacred Precinct, and if two nights, then double this amount; 

-6- to miss spending the night at Muzdelifa (def: j 9.1, second par.); 

-7- not entering ihram at the proper site (dis: j 2.5); 

-8- breaking one's vow (def: jl8.5); 

-9- or not performing the farewell circumambulation (tawaf al-wada', def: jll.2). 

(II) The second category consists of expiations in which one is free to choose one of 
three predetermined alternatives (dam takhyir wa taqdir), namely: to slaughter and 
distribute a shah as described above (I); to fast three days, even if unconsecutive, 
wherever one wishes; or to give 1.015 liters of wheat to each of six of the poor or 
those short of money at the Sacred Precinct. 

There are eight things which necessitate this type of expiation: 

-1- removal of three hairs (dis: j 3.8) at one time and place, meaning that the interval 
between removing each is not considered long (dis: f4.5), and one has remained at the 
same place, though if their removal does not occur at a single time and place, one must 
pay 0.51 liters of wheat to the poor or fast one day for each hair, even if their 
number exceeds three; 

-2- trimming three nails at one time and place, with the same rules and restrictions as 
just mentioned; 

-3- men wearing sewn garments or covering their head (dis: j3.6), or women covering 
their faces (dis: j 3.2 4 ) ; 

-4- using oil (def: j 3.7 (1) ); 

-5- using scent (j 3.7); 

-6- sexual foreplay (n: other than intercourse) (dis: j 3.13); 

-7- having sexual intercourse a second time after having spoiled one's hajj (dis: 
j 3.14) by an initial sexual intercourse; 

-8- or having sexual intercourse between partial and full release (def: j 9.13) from 
ihram. 

(III) The third category consists of expiations in a fixed precedence order of 
alternatives involving estimate-based substitutes (dam tartib wa ta'dil). It is 
necessitated by two things. 

-1- The first is being prevented by another from completing all the integrals of the 
hajj or 'umra (def: J12.5), in which case one must release oneself from ihram by 
slaughtering and distributing a shah as described above (I); or if unable to slaughter, 
one estimates its value, buys food for that amount, and distributes it to the poor of 
the Sacred Precinct (N: or place one is prevented); or if unable to give food, one 
fasts one day for each 0.51 liters of wheat that would have been given if one had been 
able to. 

-2- The second is having spoiled one's hajj or 'umra by sexual intercourse (def: 
j 3.14), in which case one must slaughter a camel, or if unable to, one must perform the 
alternative one is capable of, of those mentioned at j3.15. 
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(IV) The fourth category involves choosing between alternatives consisting of estimate- 
based substitutes (dam takhyir wa ta'dil). It is necessitated by two things. 

-1- The first is killing a game animal while in ihram, where if there is a domestic 
animal of similar value (lit. "like"), one has a choice between the alternatives 
mentioned at j3.22, though if there is not, then those mentioned at j3.23. 

-2- The second is destroying a tree of the Sacred Precinct, where, if it is large in 
relation to other trees of its kind, one slaughters and distributes a cow, and if 
small, one slaughters a sheep. In either case,one has a choice between slaughtering it 
and distributing its meat to the poor of the Sacred Precinct, estimating its cost and 
buying wheat to distribute to the poor of the Sacred Precinct, or fasting a day for 
each 0.51 liters of wheat that would have been bought had the latter been done. (Mufid' 
awam al-Muslimin ma yajibu' alayhim min ahkam al-din (y67), 230-38) ) 

(N: Throughout the above, whenever one is obliged to slaughter an animal, it is 
permissible to commission (wakala, def: kl7) another person to do so by means of the 
written contracts readily available at a modern hajj, simply paying an amount of money 
and signing the agreement. They then slaughter for one is the early morning of the 'Eid 
and distribute the meat to deserving recipients. 

Secondly, giving food or wheat to the poor, whereever it is mentioned in connection 
with expiations, means giving them the type of food that is valid for the zakat of ’Eid 
al-Fitr (def: h7.6), and the remarks made in that section about the Hanafi school 
permitting other than wheat apply egually here.) (n: In the Hanafi school, slaughtering 
must take place in the Sacred Precinct, though one may distribute both the meat and 
other expiations anywhere (al-Lubab fi sharh al-Kitab (y88), 1.212, 1.224) . ) 

*2*Chapter J13.0: Visiting the Tomb of the Prophet (Allah Bless Him and Give Him Peace) 

@J13.1It is recommended when one has finished the hajj to visit the tomb of the Prophet 
(Allah bless him and give him peace) (n: in Medina). (0: One should enter his mosgue 

with the right foot first, as in any mosgue, and say the well-known supplication: "It 
the name of Allah, praise be to Allah. 0 Allah, bless our liegelord Muhammad, his folk 
and his Companions, and give them peace. 0 Allah, open unto me the gates of Your 
mercy.") 

@J13.2: How To Visit the Prophet's Tomb 

It is recommended to pray two rak'as to greet his mosgue, and then approach the noble 
and honored tombe and stand at the head of it with one's back to the direction of 
prayer (gibla). One bows one's head and summons to mind reverent awe and humility, 
then greets the Prophet (Allah bless him and give him peace) and blesses him in a 
normal voice (0: saying: "Peace beupon you, 0 Messenger of Allah. Peace be upon you, 0 
Prophet of Allah. Peace be upon you, 0 Chosen One of Allah. Peace be upon you, 0 Best 
of Allah's Creation. Peace be upon you, 0 Beloved of Allah"), after which one 
supplicates Allah for whatever one wishes. The one steps half a meter to the right to 
greet Abu Bakr, and again to the right to greet' Umar (Allah be well pleased with 
them). Then it is recommended to return to one's original place and do much of 
supplicating Allah, turning to Allah through the Prophet (tawassul, def: w40) (0: 

concerning one's aims and goals, since he is the greatest intermediary, in intercession 
and other things), and invoking blessings upon him (Allah bless him and give him 
peace), after which one supplicates beside the pulpit (minbar) and in the Rawda (N: 
which is the space designated by the white pillars between the chamber containing the 
noble tomb and the pulpit). 

@J13.3lt is unlawful to circumambulate the tomb. 

It is offensive to nudge the wall around the tomb with one's back or front, to kiss it, 
or touch it (0: with one's hand. Proper conduct here is to stand back from it as one 
would if present during his life (Allah bless him and give him peace). This is what is 
right, and what scholars have said and are agreed upon. One should not be deceived by 
what some common people do in their ignorance of proper manners, for it is 
reprehensible innovation (bid'a, def: w29.3) ). 

One of the most disgraceful innovations is the entering of dates in the Rawda. 


@J13.4It is recommended to visit al-Baqi' (0: the cementery of Medina. It is desirable 
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to go to it every day, for buried their are the wives of the Prophet (Allah bless him 
and give him peace), some of his children, his father's brother 'Abbas, ur liegelord 
'Uthman ibn 'Affan the successor of the Messenger of Allah (Allah bless him and give 
him peace), a number of his Companions (Sahaba), and Imam Malik, founder of the Maliki 
school of jurisprudence, the bliss and benefaction of Allah be upon them all). 

@J13.5When one desires to travel, one bids farewell to the mosque by praying two 
rak'as, and to the noble tomb with a visit and supplication. And Allah knows best. 

*2*Chapter J14.0: Sacrifices on "Eid Al-Adha 

@(0: Sacrifices are the livestock slaughtered in worship of Allah Most High between 
'Eid al-Adha and the last of the three days that follow it. They are a general 
hospitality from Allah to believers (A: to whom the meat is distributed. It is unlawful 
to give any of it to non-Muslims). ) 

@J14.1'Eid al-Adha sacrifices are a confirmed sunna (def: c4.1) (N: which is considered 

Obligatory in the Hanafi school) (0: being sunna for those able to slaughter, though 
uncalled-for from the poor person who is unable). 

It is recommended for someone who intends to sacrifice not to cut his hair or trim his 
nails on 10 Dhul Hijja until he slaughters (0: these being offensive until he does). 

The times for slaughtering begins when it is long enough after sunrise to have 
performed the 'Eid prayer (def: fl9) with its two sermons (A:i.e. about forty minutes) 
(0: even if one does not attend it) and it ends at (A: sunset on) the last of the three 
days following the 'Eid. 

@J14.2: Sacrifice Animal Specifications 

Only camels, cattle, sheep, or goats may be slaughtered. At the youngest, camels must 
be over five full years, cattle and goats over two full years, and sheep over one full 
year. 

A single camel or cow fulfills the sunna for seven (A: men and their families), though 
a shah (def: G2.5) only fulfills it for one. It is superior to slaughter a single shah 
than to have a share in slaughtering a camel. 

The best animal to sacrifice is a camel, then a cow, then a sheep, and then a goat. The 
best kind of shah (h2.5) to slaughter is white, then tawnycolored, then black and 
white, and then a black one. 

It is a necessary condition that a sacrifice animal be free of defects that diminish 
(A: the quality of) its meat. It is invalid to slaughter: 

-1- a lame animal (0: that has an obvious walking problem that hinders its going to 
pasture and thus weakness it) ; 

-2- a blind or one-eyed animal (0: whose defect is manifest, as this diminishes its 
ability to graze); 

-3- a sick animal (0: whose infirmity is plain); 

(though if these defects are slight, the animal will suffice. It is likewise invalid to 
sacrifice an animal that is:) 

-4- deranged by malnutrition or insane: 

-5- mangy or scabrous (0: even when it is not obvious); 

-6- with an ear that has been cut off of a piece of its separated, even if not much (0: 
or one born without an ear) ; 

-7- or missing a considerable part of the haunch or similar meat-bearing portion (0: 
though not if it is a slight amount). 

It is permissible to sacrifice an animal with a slit in its ear (0: a measure for 
identification that does not diminish the meat) or open with part or all of a horn 
broken off. 

@J14.3: Having Another Slaughter for One 

It is best to slaughter (def:j17.4) the animal oneself (0: if one can slaughter well. 

If not, then it is obligatory to have someone who can slaughter properly do it for 
one). If unable to slaughter well, it is recommended to be present when it is done. 

0J14.4: The Intention 

The intention to sacrifice must be made at the time of slaughtering. (0: It suffices 
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the person who is having another slaughter for him to make the intention when he 
authorizes the other to do so.) 

0J14.5: Distributing the Meat 

It is recommended that a third of the animal sacrificed be eaten, a third be given away 
(0: even if to wealthy Muslims, and a third be given as charity (0: raw, not cooked). 

It is obligatory to give away some of the (0: raw) meat as charity, even if it is not 
much (0: it suffices to give it to one Muslim), and the hide is given in charity or 
used at home. 

It is not permissible to sell the hide or meat (0: all of the above applying to sunna 
or voluntary sacrifices). It is not permissible for a person who has vowed (def:jl8) a 
sacrifice to eat any of the animal slaughtered. 

*2^Chapter J15.0: Sacrifice for a Newborn ('Agiga) and Name Giving 

@(0: Lexically, 'agiga means the hair on a baby's head at birth. In Sacred Law, it 
means the animal sacrificed when the baby's hair is cut, which is a confirmed sunna 
(def: c4.1). ) 

@J15.1: Sunnahs After Birth 

It is recommended for anyone to whom a child is born to shave its hair on the seventh 
day thereafter (0: meaning any newborn, whether male or female; a baby girl should also 
have her hair shaved) and give away in charity gold or silver egual to the weight of 
the hair. 

It is also recommended (N: when the baby is first born) to give the call to prayer 
(adhan, def: f3.6) in its right ear and the call to commence (igama) in its left. 

@J15.2: The Sacrifice 

If the baby is male, it is recommended to slaughter two shahs (def:h2.5) that meet 'Eid 
Sacrifice specifications (def:j14.2), while if the baby is female, it is recommended to 
slaughter one. 

(0: The person called-upon to slaughter for a newborn is the one obliged to support the 
child (dis: M12.1). ) 

After slaughtering, the shah is cooked (0: as at any feast) in sweet sauce, but none of 
its bones are broken (A: it is cut at the joints), and it is recommended to distribute 
the meat to the poor. 

@J15.3: Name-Giving 

It is sunna to give the child a good name such as Muhammad or 'Abd al-Rahman. (0: It is 
desirable to name a child even if it dies before being named.) (A: It is sunna for a 
new Muslim to take a good name like the above, or one of the names of the prophets 
(def:u3.5) (Allah bless them and give them peace). ) 

*2*Chapter J16.0: Foods 

@(0: This section is an explanation of what is lawful (halal) and unlawful (haram), the 
knowledge of which is among the most important concerns of the religion, since knowing 
it is personally obligatory for every Muslim.) 

0J16.1: Avoiding Doubtful Foods 

(n: The following hadith and its commentary have been added here by the translator.) 
Anas (Allah be well pleased with him) relates that the Prophet (Allah bless him and 
give him peace) found a date in his path, and said, 

"But for fear that it was charity, I would have eaten it." (Riyad al-salihin (Y107), 
277) 

(Muhammad ibn al ?? Bakri:) The hadith shows that when a person doubts that something 
is permissible, he should not do it. The guestion arises. Is refraining from it in such 
a case obligatory or recommended?- to which our Imams explicitly reply that it is the 
latter, because a thing is initially assumed to be permissible and fundamentally not 
blameworthy, as long as some prior reason for considering it unlawful is not known 
about it that one doubts has been removed. For example, when one doubts that one of the 
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conditions for valid slaughtering (def: j17.2-4) has been met, conditions which make 
(N: a particular piece of meat) lawful, the assumption is that it remains unlawful (N: 
since initially the animal was alive, a state in which it is unlawful to eat, while it 
only becomes lawful by a specific procedure, i.e. Islamic slaughtering), so that the 
meat does not become lawful except through certainty (A: that it has been slaughtered. 
The case of meats is exceptional in this, since most other foods are initially 
permissible, and one assumes they remain so unless one is certain something has 
occurred which has made them unlawful). 

In cases of doubt, only likely possibilities are taken into consideration, since it 
appears probable (n: in the above hadith) that dates for charity were present at the 
time. As for remote possibilities, taking them into consideration only leads to a 
blameworthy extremism and departure from how the early Muslims were, for the Prophet 
(Allah bless him and give him peace) was given some cheese and a cloak (A: by members 
of a non-Muslim Arab tribe) and he ate the one and wore the other without considering 
whether they might have mixed the former with pork, or whether the wool came from a 
slaughtered or unslaughtered animal. Were one to take such possibilities into 
consideration, one would not find anything lawful on the face of the earth. This is why 
our colleagues say, "Complete certainty that something is lawful is only conceivable 
about rainwater falling from the sky into one's hand: (Dalil al-falihin li turug Riyad 
al-salihin (y25), 5.37-38). 

@J16.2: Animals Lawful and Unlawful to Eat 

It is permissible to eat the oryx, zebra, hyena, fox, rabbet, porcupine, daman (n: a 
Syrian rock badger), deer, ostrich, or horse. 

0J16.3 It is unlawful to eat: 

-1- (N: any form of pork products); 

-2- cats or disgusting small animals that creep or walk on the ground such as ants, 
flies, and the like 

(0: disgusting being used here to exclude inoffensive ones such as the jerboa, locust, 
and hedgehog, which are small creeping animals, but are recognized as wholesome, and 
are pure); 

-3- predatory animals that prey with fangs or tusks, such as the lion, lynx, leopard, 
wolf, bear, simians, and so forth (0: including the elephant and weasal); 

-4- those which hunt with talons, such as the falcon, hawok, kite, or crow, except for 
the barnyard crow, which may be eaten; 

-5- or the offspring of an animal permissible to eat and one not permissible to eat, 
such as a mule 

(0: which is a cross between one eaten, the horse, and one not eaten, the donkey). 

@J16.4It is permissible to eat any aguatic game (sayd al-bahr) except frogs and 
crocodiles. 

@J16.5: Other Substances Unlawful to Eat 

It is unlawful to eat anything harmful, such as poison, glass, or earth. (A: If 
something has been proven harmful, it is unlawful to consume, while if suspected to be 
harmful, it is offensive to.) (n: w41 discusses cigarette smoking.) 

@J16.6lt is unlawful to eat anything impure (najasa, def: el4.1) (0: whether impure in 

itself, or because of being affected with something impure, as is the case with (N: 
befouled) milk, vinegar, or honey). 

It is also unlawful to eat substances which are pure, but generally considered 
repulsive, such as saliva or sperm. 

@J16.7If forced to eat from a unslaughtered dead animal (0: out of fear of losing one's 

life or fear of an illness growing worse), then one may eat enough (0: the necessary 

minimum) to avert destruction (0: meaning enough to keep life from ending. One may not 
eat to repletion from a dead animal unless one believes that confining oneself to the 
survival minimum entails dangerous conseguences, in which case it is obligatory to take 
the edge off one's hunger). If circumstances force one to choose between a dead animal 

and some permissible food belonging to someone else (0: who is not present), one is 

obliged to eat of the dead animal. 
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*2*Chapter J17.0: Hunting and Slaughtering 

@J17.1It is not permissible to eat any animal (0: that Muslims are permitted to eat) 
until it has been properly slaughtered, the only exceptions to which are fish (def: 
j16.4) and locusts, which are permissible to eat even when they die unslaughtered. 

@J17.2lt is unlawful to eat meat slaughtered by a Zoroastrian, someone who has left 
Islam (murtadd, def:08), or an idol worshipper, (0: included with whom are those 
(zanadiga) with corrupt convictions about tenets of faith that are well-known as 
essential parts of Islam (def: books u and v), ) or a Christian of the desert Arab 
tribes (0: the upshort of which is that it is a necessary condition that the 
slaughterer be of a people whose women we are permitted to marry, whether Muslims, 

Jews, or Christians) . 

@J17.3lt is permissible to slaughter with anything that has a cutting edge; but not a 
tooth, bone, or claw, whether human or otherwise, attached to the body or not. 

@J17.4The necessary condition for slaughtering any animal which is within one’s 
capacity to slaughter (0: domesticated or wild) is to cut both the windpipe and the 
gullet (0: windpipe meaning the channel of breath, and gullet meaning the channel of 
food and drink which lies beneath the windpipe. 

It is not necessary for the validity of slaughtering to cut the carotid arteries, which 
are two blood vessels on the sides of the neck encompassing the windpipe. 

If the slaughterer neglects to cut any part of either the windpipe or gullet and the 
animal dies, it is considered an unslaughtered dead animal, as is an animal with 
nothing but purely reflexive movement left when one finishes cutting a part of the 
windpipe or gullet previously missed. If the slaughterer cuts from the back of the neck 
until he severs the windpipe and gullet, it is a sin because of the excess pain caused 
(A: though it is valid as slaughtering. Chopping off heads of chickens with a hatchet 
is offensive, though the meat is lawful). 

The slaughterer should cut swiftly and not take his time such that he has to cut two or 
more times. If he does, ad there is no life remaining in the animal on the second 
swipe, then the animal (A: has died unslaughtered and) is impermissible to eat. The 
determining factor is whether life remains in the animal when the knife is applied at 
the beginning of the last stroke (A: the one which successfully severs both the 
windpipe and gullet), no matter whether this is the second or third). 

@J17.5It is recommended when slaughtering: 

-1- to turn the animal towards the direction of prayer (gibla); 

-2- to sharpen the knife; 

-3- to cut rapidly (0: even faster than is obligatory, such that it does not take two 
or more swipes, as mentioned above); 

-4- to mention Allah's name (0: for the spiritual grace therein, saying "Bismillah,” as 
is sunna) (A:this is obligatory in the Hanafi school); 

-5- to bless the Prophet (Allah bless him and give him peace); 

-6- and to cut the large blood vessels (0: on either side of the neck). 

@J17.6lt is recommended to slaughter camels by thrusting the knife (0: into the hollow 
at the base of the neck (A: between the two collarbones) above the chest so that one 
severs them (A: the windpipe and gullet) in this concavity, since it is easier than 
cutting the throat, for it seeds the exit of the spirit from the body by bypassing the 
length of the neck, being the preferable way to slaughter any animal with a long neck, 
such as a duck, goose, ostrich, or giraffe), with the camel left standing, one foreleg 
bound up. 

@J17.7It is recommended to slaughter other than camels (0: such as cattle, sheep, 
goats, or horses (A: by drawing the knife) across the throat at the top of neck) after 
laying them on their left side. (0: Slaughtering them this way is only called for to 
easily enable the slaughterer to hold the knife in his right hand and the animal head 
with is left. It is also sunna for the animal's legs to be bound, except the right hind 
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leg, so the animal will not jerk during slaughtering and cause the slaughterer to miss 
his mark. The right hind leg is left free in order to pacify the animal by giving it 
something to move). 

@J17.8lt is a necessary condition that the slaughterer not raise his knife-hand while 
slaughtering (0: while drawing it across the neck). It if lefts it before completely 
severing both the windpipe and gullect,t and then returns to cut them, the animal is 
not lawful to eat. 

@J17.9: Hunting As for hunting, a game animal is lawful to eat whenever on hits it with 
an arrow (A: or according to the Maliki school, shoots it with a rifle or shotgun) or 
brings it down with a trained hunting animal (A: such as a falcon or dog) (0: but only 
if trained), and it dies before one can slaughter it (0: that is, provided that one did 
not reach it when there was any life let in it besides reflexive motion. If one reaches 
it while it is alive or any life remains, then one must properly slaughter it), 
provided that the hunter is not blind, is of a people whose slaughtered food Muslims 
may eat (def: j17.2), and provided that the animal does not die from being struck by 
the mere weighting of the arrow, but rather dies by its edge weighting that it hits the 
animal point-first, wounding it). 

If the game was brought down by a trained hunting animal, it is a necessary condition 
that the animal ate nothing of the game. 

If the game animal dies from being struck by the weight of the trained hunting animal 
(A: as in falconing), then the game is lawful to eat. 

@J17.10A game animal is not lawful to eat if: 

-1- an arrow hits it and it then drips into water (0: because of the likelihood that it 
died from drawing (N: if that is probable) rather than from being short); 

-2- it is brought down on a peak which it then falls from (0: because of the likelihood 
that it died from the fall) ; 

-3- or if it disappears after having been wounded and is found dead (0: because it 
might have died for some other reason than being wounded (N: though if it is obvious 
that it dies from the wound, it is lawful to eat) ). 

0J17.11A camel or other (0: domestic animal such as a cow, sheep, goat, or horse) that 
strays and cannot be retrieved, or that falls into a well and cannot be gotten out may 
be made lawful to eat by shooting it (0: because of the impossibility of slaughtering 
it), no matter where one hits its body (N: provided one mortally wounds it). 

And Allah knows best. 

*2*Chapter J18.0: Vows (Nadhar) 

@(0: Lexically, the word vow means any promise. It is legally defined as making 
obligatory some act of worship that was not originally obligatory in Sacred Law, such 
as a supererogatary or fast, and like. 

There is a difference of opinion among scholars whether a vow in itself is an act of 
worship or whether it is offensive. The strongest position is that it is an act of 
worship when made to perform a pious act (A: since Allah Most High describes the pious 
as "fulfilling their vows" (Koran 76:7) ), for it is an intimate discourse with Allah 

Most High; though it is offensive in the head of an argument.) 

(A: The advantage of a vow is that one may obtain the reward of an obligatory act by 
fulfilling it. Its drawback is that unlike broken oaths, which may be expiated (dis: 
o20), there is no way to lift the vowed action: it remains obligatory unless one is 
physically unable (N: in which case one performs an alternative (n:e.g. giving food in 
place of fasting if there is one in Sacred Law). For this reason, many pious and 
learned Muslims avoid making vows.) 

@J18.1: The Conditions for the Legal Validity of a Vow 
A vow (0: to perform some pious act) is only valid: 

(a) if made by a Muslim who is legally responsible (mukallaf, def: c8.1); 

(b) when it concerns some act of worship (A: meaning, for the Shafi'is, any recommended 
act, though for the Hanafi school it can only be an act that is similar in kind to an 
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obligatory form of worship (n: such as prayer, fasting, or hajj) ); 

(c) and is stated in words such as "I hereby owe Allah to perform such and such," or "I 
am hereby obliged to do such and such." 

(0: A vow to do something that is merely permissible, such as standing, sitting, 
eating, or sleeping, is not legally valid because these are not acts of worship; the 
reason being the hadith related by Bukhari that the Prophet (Allah bless him and give 
him peace) passed a man standing in the sun without seeking shade, whom he inguired 
about and was told that it was Abu Isra'il, who had vowed to stand while fasting 
without sitting, taking shade, or speaking; to which he replied, 

"Pass by him and have him sit in the shade and speak, but let him finish fasting." 

By act of worship, our author means acts that are supererogatory and not obligatory, 
since an oath to undertake an obligatory act is invalid whether it involves performance 
of something, such as an obligatory prayer or fast, or nonperformance of something, 
such as vowing to abstain from wine or fornication and the like. Such vows are not 
valid to begin with, as Allah has made these obligatory and "obligating oneself to do 
them" is meaningless. 

The obligatory acts which are not valid to vow are restricted to the personally 
obligatory. As for the communally obligatory (def: c3.2), a vow to do such an act 
obliges one to fulfill it, because it is an act of worship not originally obligatory in 
the law, meaning not initially called for from any particular person.) 

@J18.2: General Provisions Regarding Vows 

A valid vow to do an act of worship makes the act obligatory. 

@J18.3 One must fulfill a vow that one has made conditional upon the occurrence of some 
event, such as by saying, "If Allah heals my sick friend, I am obliged to do such and 
such" (0: of fasting, praying, or charity), which becomes obligatory if the sick person 
regains his heath. 

0J18.4 If someone makes a vow by way of argument and in anger, saying, for example, "If 
I speak to Zayd, I am obliged to do such and such," then if he speaks to Zayd, he has a 
choice between doing what he has vowed, or else paying the expiation form a broken oath 
(def: 020). 

@J18.5 If one vows to perform the hajj riding but instead does so on foot, or vows to 
perform it on foot but then does so riding, this accomplishes the vow, though one is 
obliged to slaughter (0: as one does for an 'umra first (tamattu') hajj (def: 
j12.6 (I) ) . 

(N: Because the vowed walking or riding has become one of the obligatory elements of 
one's hajj, the expiation for its nonperformance is as other unperformed obligatory 
acts of hajj, and if such a person lacks a shah (def: h2.5) or lacks the money for it, 
he may fast. As for a person who vows to do something unconnected with the hajj and 
finds he cannot fulfill it, he performs a valid alternative if one exists in Sacred Law 
(dis:J18.0 (A:) ). If there is no valid alternative in Sacred Law, he remains 

responsible for performing the vowed act.) 

(0: If one does not fulfill a vow because of being unable to or because of 
forgetfulness, it is not a sin, but one must slaughter, an obligation that incapacity 
or forgetfulness does not lift. To summarize, the sin (A: of not fulfilling one's vow) 
only exists when one is capable of fulfilling it, not when one is incapable, though 
someone who does not fulfill a vow because of incapacity must slaughter a shah meeting 
sacrifice specifications (def: j14.2) . ) 

0J18.6 If one vows to go to the Kaaba, Masjid alMedina, or al-Masjid al-Agsa (n: in 
Jerusalem), then one is obliged to. If one vows to go to the Kaaba, then one must 
perform hajj or 'umra (0: because hajj and 'umra are what is fundamentally intended in 
Sacred Law by going to the Sacred Precinct, and the vow is interpreted according to 
this convention of the Law as a vow to perform either hajj or 'umra). If one vows to 
go to Masjid al-Medina or al-Masjid al-Agsa, then one must either perform the prayer or 
else spend a period of spiritual retreat (i'tikaf, def:i3) in the mosgue (0: i.e. one 
is entitled to choose between prayer or spiritual retreat). 

If one vows to go to some other mosgue, the vow does not oblige one to do so (dis: 
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i3.4(end) ) (0: since travelling to other mosques is not an act of worship (N: that is, 

if intended for itself, though if one intends it in order to perform the prayer or (for 
spritual retreat there in, it is an act of worship) ). 

@J18.7 If one vows to fast for the whole of a particular year, one does not have to 
make up days not fasted on the two 'Eids or the three days following 'Eid al-Adha 
(dis:i2.3), or the days fasted during Ramadan, or the days a woman misses during her 
monthly period or postnatal bleeding. 

@J18.8 Someone who vows to perform the prayer (A: but does not specify how much) must 
pray two rak'as. 

* 1*B00K K: TRADE 
0CONTENTS: 

Sale kl.0 

Integrals of a Valid Transaction kl.0 

Sale (Bay') Means Both Selling and Bartering kl.0(N:) 

The Spoken Offer and Acceptance kl.1 
Transactions without words (mu'atah) kl.1 (A:) 

Vending machines kl.l(N:) 

Conditions for validity of offer and acceptance kl.l(a) 

The Buyer and Seller kl.2 

Conditions that must exist in both kl.2 

Transactions by children kl.2(a) 

Buyers of Korans etc. must be Muslim kl.2 (e) 

Option to Cancel Sale at Time of Agreement kl.3 

Stipulating an Option to Cancel Period kl.4 

May be up to three days kl.4 

May be given to either party or both kl.4 

Ownership of merchandise during the period kl.5 

The Things Exchanged in a Transaction k2.0 

Five Conditions for Any Article Transacted k2.1 

Purity k2.2 

Usefulness k2.3 

Deliverability k2.4 

Lawful disposal over property k2.5 

Being determinately known k2.6 

Usurious Gain (Riba) k3.0 

Sale Usury Versus Loan Usury k3.0(N:) 

Usury in Sales of Foodstuffs, Gold, and Silver k3.1 
Foodstuffs Sold for Theif Own Kind k3.1 
Foodstuffs Sold for a Different Kind k3.2 
Transacting Gold for Gold, Silver, Etc. k3.3 
Meaning of Equivalence in Amount k3.5 
Some Prohibited Kinds of Transactions k4.0 
Selling the Offspring of Offspring k4.1 
Either-Or Sales k4.2 

Sales with Extraneous Stipulations k4.3 
Valid Stipulations k4 . 4 
Postponed payment k4.4(1) 

Putting up security, etc. k4.4(2) 

Paying Nonrefundable Deposits k4.5 
Undercutting Another's Deal k4.7 
Bidding up Merchandise k4.8 
Selling Grapes to a Winemaker, Etc. k4.9 
Combining Valid and Invalid Sales k4.11 

Joining Two Types of Transactions in One Contract k4.12 
The Return of Merchandise Because of a Defect k5.0 
Types of Defect k5.0(O:) 

Informing Prospective Buyer of Defects k5.1 
Returning Defective Merchandise k5.2 
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Meaning of Defective k5.3 

Defect Discovered After Article Is Destroyed k5.4 
Defect Discovered by Subsequent Buyer k5.4 
New Defect Occurring Before Return k5.5 
Compensation to seller for new defect upon return k5.5 
Immediacy a Condition in Returns for Defects k5.7 
Selling for Original Price Plus Increment (Murabaha) k5.9 
Selling Fruit and Crops k6.0 
On the Tree, Etc. k6.1 

Merchandise Before the Buyer Takes Possession of It k7.0 
Is Seller's Responsibility k7.1 

Buyer May Not Resell Until He takes Possession k7.2 
Meaning of Taking Possession k7.3 

Disputes over What the Terms of a Transaction Were k8.0 
Examples k8.1 

Oaths Sworn in Absence of Other Proof k8.2 

What is said k8.3 

Kinds of Disagreements k8.5 

Over validity of sale k8.5 

Whether article is the one that was sold k8.5 

In whose possession the article's defect occurred k8.5 

Buying in Advance (Salam) k9.0 

Meaning of Buying in Advance k9.1 

Conditions for Validity k9.2 

Buyer May Not Resell Article Until He Has It k9.3 
Substitutes for Article Ordered k9.4 
Personal Loans (Qard) klO.O 
Meaning of Loan klO.O(A:) 

Recommended klO.l 

Spoken Offer and Acceptance kl0.2 

Loans Only Valid in What may Be Bought in Advance kl0.3 
Specifying Date of Repayment K10.4 

Any Benefit Obtained by Loaning Is Usury (Riba) kl0.5 
Collateral kl0.6 

Paying Back Other Than What Was Lent kl0.7 
Putting Up Collateral (Rahn) K11.0 
Meaning of Collateral kll.0(O:) 

Conditions for Validity kll.l 

General Provisions Concerning Collateral kll.2 

One Article May Not Be Collateral for Two Debts kll.3 

When Article Is Destroyed in Holder's Possession kll.5 

The benefit of Collateral kll.6 

Bankruptcy (Taflis) kl2.0 

Meaning of Bankruptcy kl2.0(0:) 

Those Without Means to Repay Are Respited kl2.1 
Those with Saleable Property kl2.2 

Bankrupt Person Permitted to Keep Clothing Etc. kl2.6 
Suspension of Children and the insane from Dealings kl3.0 
Children's Disposal of Theif Property Invalid kl3.1 
Follhardy people also suspended kl3.1(A:) 

Meaning of foolhardy (safih) kl3.1(A:) 

A Guardian Conducts His Charge's Affairs kl3.2 
Who is the guardian kl3.2 

Guardian's Disposal of Charge's Property kl3.2 
End of Suspension from Dealing kl3.5 
Conditions for ending at puberty kl3.5 
Meaning of religious sincerity kl3.5(0:) 

Meaning of competence in handling property kl3.5(0:) 
Testing financial competence kl3.6 
Meaning of Puberty kl3.8 

Transferring the Right to Collect a Debt (Hawala) kl4.0 
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The Integrals of Transfers k!4.0(A:) 

Conditions for Validity kl4.1 

Validity of Transfers Unaffected by Collateral Etc. kl4.3 

The Benefit of a Transfer kl4.4 

If the Debt Then Proves Uncollectable kl4.4 

Guaranteeing Payment (Daman) kl5.0 

Meaning of Guarantee kl5.0(0:) 

The Integrals of Guarantees kl5.0(A:) 

Guaranteeing Another's Financial Obligation kl5.1 
Conditions of Validity kl5.1 

Debt Is Collectable from Both Debtor and Guarantor kl5.6 

Creditor Cancelling Debt or Guarantee kl5.8 

Guaranteeing Another's Appereance kl5.9 

Guarantor Collecting from Debtor After Payment kl5.10 

Conditions for validity kl5.11 

Partnerships (Sharika) kl6.0 

Cooperative Partnership kl6.1 

The only valid kind of partnership kl6.1 

Meaning of cooperative partnership kl6.1 

Conditions for validity kl6.2 

Profits proportional to the capital each invests kl6.6 
Cancelling the partnership kl6.8 
Invalid Types of Partnership kl6.9 
Manual partnership valid in other schools kl6.9 
Commissioning Another to Do Something (Wakala) kl7.0 
The Integrals of Commissioning kl7.0(A:) 

Who May Commission kl7.1 

Things One May Commission Othes to Do kl7.2 

Spoken Proposal and Acceptance kl7.5 

Stipulations about carrying the act out kl7.6 

Agent Commissioning a Third Party to Do the Act kl7.7 

The Agent's Discretionary Powers kl7.8 

The Act Commissioned Must Be Determinately Known kl7.13 
To "handle all my affairs" not valid kl7.13 
Agent's Negligence kl7.14 

Court Disputes About the Commission kl7.15 
Cancelling the Commission kl7.16 
Deposits for Safekeeping (Wadi'a) kl8.0 
The Integrals of Deposits kl8.0 (A:) 

Who May make Deposits kl8.1 

When One Should Accept Deposits kl8.2 

Deposits Must Be kept in a Safe Place kl8.2 

When the Custodian Wants to Travel, Etc. kl8.6 

Meaning of the Obligation to Return an Article kl8.5 

Situations in Which Custodian Must Pay for Article kl8.6 

Cancelling the Safekeeping Agreement kl8.7 

Court Disputes As to the Custodian's Negligence kl8.8 

Deposits Must be Stated in words kl8.9 

Lending Something for Use ('Ariyya) kl9.0 

The Integrals of Lending Something kl9.0(A:) 

Who May Lend Something kl9.1 

What May Be Lent kl9.2 

The Spoken Agreement kl9.3 

How the Article May Be Utilized kl9.4 

Lender May Take Back the Article at Any Time kl9.5 

Borrower's Financial Responsibility for Article kl9.6 

Borrower's Responsibility to Return The Article kl9.7 

Borrower's May Not Lend the Article to Another kl9.8 

The Return of Wrongfully Taken Property (Ghasb) k20.0 

Meaning of Wrongfully Taking k20.1 

Returning Property Is Obligatory K20.2 
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Property Destroyed in Taker's Possession k20.3 
Restoring fungible versus nonfungible property k20.3 
Restoring property versus the use of something k20.3 (N:) 

Court Disputes About the Property k20.4 
Defects Etc, in Returned Property k20.5 

Subseguent Receives of Property Egually Responsible k20.7 
Receivers' liability when property is damaged k20.8 
Preempting Sale of a Co-Owner's Share to Another (Shuf'a) k21.0 
Meaning of Preemption k21.0(n:) 

Conditions for Validity k21.1 

Cases in Which Preemption Is Invalid k21.3 

Immediacy Is a Necessary Condition for Preemption k21.5 

Buyer's Disposition of Property Before Preemption k21.6 

Financing a Profit-Sharing Venture (Qirad) k22.0 

The Integrals of Financing k22.0 

Conditions for Validity k22.1 

Manager's Role k22.2 

Financer may not impose conditions k22.3 
Cancelling the Venture k22.6 
Disputes About the Venture k22.6 

Manager Takes His Shares at Venture's Termination k22.8 

Watering Grapes or Dates for Part of the Crop (Untranslated) k23.0 

Sharecropping (Muzara'a) k24.0 

One Valid Type Only in the Shafi'i School k24.0(n:) 

Three Valid Types in the Hanafi School k24.2 

Renting Things and Hiring People's Services (Ijara) k25.0 

The Integrals of Renting k25.0(O:) 

Who May Rent k25.1 

The Two Types of Rent Agreements k25.1 
Renting anticipated services k25.1 
Renting present services k25.1 

Conditions for Renting Anticipated Services k25.3 

Conditions for Renting Present Services k25.4 

Indeterminate Service Must Be Preestimated k25.6 

Owner Provides Things Needed to Use the Articele k25.7 

Renter's Use of Article k25.8 

Paying in Advance or Deferring Payment k25.9 

Destruction or Damage to Rented Articele k25.10 

Without Renter's negligence k25.11 

When Owner or Renter Dies k25.12 

Renter Responsible to Return Article k25.15 

Utilities Considered Obtained by Mere Delivery k25.14 

Fees When Rental Agreement Is Invalid k25.15 

Job Wages (Ja'ala) k26.0 

Consist of a Fee for a Particular Task k26.0 (n:) 

Fee Must Be Stipulated k26.2 

Cancelling the Agreement Before Finishing k26.2 

Lost and Found (Lugta) k27.0 

Who Should Pick Up a Lost Article k27.2 

Recording Details of Finding k27.3 

Picking Up an Article for Safekeeping k27.5 

Picking Up an Article to Appropriate It k27.6 

Advertisting it k27.6 

Formal appropriation k27.7 

If owner then appears k27.8 

When Safekeeping Is Impractical k27.10 

A Foundling Child (Lagit) k28.0 

Picking Up Founding Is Communally Obligatory k28.1 
When foundling are considered Muslim k28.1 
Care of the Child k28.3 
Adoption Unlawful In Islam k28.4 
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Games, Contests, and Prizes k29.0 

Races for Prize Money k29.3 

Who may put up the money k29.2 

Competitions in Marksmanship k29.3 

Conditions for validity k29.3 

No Prizes for Nonmilitary Competitions k29.4 

Games k29.5 

Establishing an Endowment (Waqf) k30.0 

Meaning of Endowment k30.0 

Endowment Is an Act of Worship k30.1 

Conditions for Validity k30.2 

Allah Is the Owner of Endowments k30.3 

Supervisor Designated by Endower k30.4 

Proceeds Disposed of As Endower Stipulates k30.5 

Examples of Invalid Endowments k30.6 

Endowments Invalid If Beneficiaary Does Not Accept k30.7 

Gift Giving (Hiba) k31.1 

Recommended k31.1 

Conditions for Validity k31.2 

Recipient's Ownership of Gift k31.3 

Manumission ('Itq) (Untranslated) k32.0 

Slavery in Islam k32.0(n:) 

*2^Chapter K1.0: Sale 

@(0:The legal basis for sale, prior to scholarly consensus (ijma'), is such Koranic 
verses as the word of Allah Most High, 

"Allah has made sale lawful..." (Koran 2:275) 

The more reliable of the two positions reported from our Imam (Allah Most High be well 
pleased with him) is that this verse is general in meaning, excluded by other evidence. 
For the Prophet (referring to all sales except those specifically). (Allah bless him 
and give him peace) forbade various sales butdid not explain the permissible ones, his 
not doing so proving that the initial presumption for the validity of a sale is that it 
is lawful. This is also borne out by hadiths such as the one is which the Prophet 
(Allah bless him and give him peace) was asked what type of earning was best, and he 
answered. 

"The work of a man's own hand, and every pious sale." 

Meaning sales free of cheating and deceit. Hakim related this hadith, which he 
classified as rigorously authenticated (sahih). 

Lexically, sale means to transact something for something else. In Sacred Law it means 
to exchange an article of property for other property in a particular way. Its 
integrals are six: 

(a) the seller; 

(b) the buyer; 

(c) the price; 

(d) the article purchased; 

(e) the spoken offer; 

(f) and the spoken acceptance.) 

(N: Sale (bay'), whereever it is used in the ruling below, refers to both exchanging 
goods for money and exchanging them for other goods (n: i.e. barter). ) 

@K1.1: The Spoken Offer and Acceptance 

A sale is not valid unless there is a spoken offer (0: by the seller) and spoken 
acceptance (0: by the buyer(. Offer means the statement of the seller or his agent 
(wakil, def: kl7) "I sell it to you" or "I make it yours." Acceptance means the 
statement of the buyer or his agent "I buy it" or "I take possession of it" or "I 
accept," 

(A: Regarding mujatah, which is giving the seller the price and taking the merchandise 
without speaking, as when buying something whose cost is well known, Bajuri notes, 
"Nawawi and a group of scholars have adopted the position that sales conducted by it 
(A: mu'atah) are valid for all transactions that people consider sales, since the 
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determining factor therein is that acceptance of both parties, and there is no 
decisivelly authenticated primary text stipulating that it be spoken, so common 
acknowledgement ('urf, def: f4.5) is the final criterion (A: as to what legally 
constitutes acceptance) " 

(Hashiya al-Shaykh Ibrahim al-Bajuri (y5), 1.355). ) 

(N: The category of mu'atah also includes sales conducted by means of vending machines 
(A: provided it is clear what one is buying before one puts the money in the 
machine). ) 

It is permissible for the buyer’s acceptance to precede the offer, such as his saying, 
"I buy it for so-and-so much,” and for the seller to reply, "I sell it to you," It is 
also permissible to say, "Sell it to me for so-and-so much," and for the seller to 
reply, "I sell it to you." All of these are uneguivocal expressions. 

Sales can likewise be effected, if the intention exists, by eguivocal expressions such 
as "Take it for so-and-so much," or "I consider it yours for so-and-so much," thereby 
intending a transaction with the buyer,who then accepts. If one does not intend a 
transaction by such expressions, then the sale is nothing (0:but empty words, and the 
buys is obliged to return the merchandise to its owner if it still exists, or replace 
it if used up while in his possession). 

It is obligatory (0: for the validity or the sale agreement that other conditions be 
met, among them) : 

(a) that the interval between the offer and its acceptance not be longer than what is 
customary (0: the criterion being whether it gives the impression that one is averse to 
accepting, not merely a brief interval. Other conditions include: 

(b) that conversation extraneous to the agreement by either of the two parties not 
intervene between the offer and acceptance, even if inconsiderable, since, it gives the 
impression of nonacceptance; 

(c) that the offer and its acceptance correspond, for if the offered price is one 
thousand, and the buyer "accepts" for five hundred, the transaction is invalid; 

(d) that neither the offer nor acceptance be made conditional (ta'lig) upon an event 
extraneous to the agreement, such as saying, "I sell it to you, should my father die"; 

(e) and that the sale not be subject to time stipulations (ta'git) such as saying, "I 
sell it to you for a period of one month"; 

-because both (d) and (e) vitiate the necessary intention). 

A mute's gesture is as binding as a speaker's words. 

0K1.2: The Buyer and Seller 

The conditions that must exist in the buyer and seller are: 

(a) having reached puberty (A: Imam Ahmad permits the buying and selling of minor items 
by children, even before they have reached the age of discrimination (def:f1.2) and 
without their guardian's permission); 

(b) sanity: 

(c) that one's disposal over one's property not be suspended (def:kl3); 

(d) and that one not be unjustly forced to make the sale. (0: The agreement of someone 
unjustly forced to sell his property is invalid because of lack of consent, though it 
is valid if he is justly forced, as when he is ordered to sell his property to repay a 
debt. ) 

(e) If a Koran is being purchased for someone, it is obligatory that the person be 
Muslim. (0: The same is true of books of hadith and books containing the words and 
deeds of the early Muslim, "Koran" in this context means any aork that contains some of 
the Koran, even a slight amount.) (A: This ruling holds for any religious books, even 
the Tabagat of Sha'rani (n: a collection of biographical sketches of Muslims), though 
the Hanafi school permits non-Muslims to buy or be given the Koran and other Islamic 
books . ) 

(f) It is a condition that someone buying weapons be of a people who are not at war 
with Muslims. 

@K1.3: The Option to Cancel a Sale at the Time of the Agreement 

When a sale is effected, both buyer and seller have the option to cancel at the time of 
the agreement (khiyar al-majlis), meaning the right to nullify the agreement at any 
time before they (0: physically) part company, or both waive the right to cancel, or 
until one of them cancels the sale. 
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(0: The option to cancel at the time of the agreement exists at every sale, and for its 
duration, the ownership of the articles exchanged is suspended (def:kl.5) 

@K1.4: Stipulating an Option to Cancel Period 

Both the buyer and seller have the right to stipulate an option to cancel period, an 
interval during which either party may cancel the agreement, of up to three days (0: 
provided the days are consecutive. 

The option to cancel period is not period, is not valid if the two parties stipulate an 
indeterminate period or leave it open-ended by merely stipulating "an option to cancel" 
(A: though the buyer has the right to return the article because of defects (dis:k5) 
regardless of what they stipulate), or when the period is determinately known, but 
exceeds three days). The option to cancel may be given (A: depending on what the buyer 
and seller agree upon) to both parties, or just one of them (0: and not the other, or 
they may give the option to a third party, since the need for this might arise. In any 
case, both buyer and seller must agree t the conditions). But such a period may not be 
stipulated for transactions in which it is unlawful to part company before taking 
possession of the commodities exchanged (0: by one or both parties) as is the case in 
exchanging the kinds of foodstuffs and moneys in which usurious gain (riba, dis: K3.1- 
2) is present, or in buying in advance (salam, dis:k9.2(a) ). 

@K1.5 If the option to cancel is given to the seller alone, then the merchandise is 
considered his property during this period (0: meaning that he owns the proceeds earned 
by the property, and its increments such as its milk, eggs, or fruit, and he is obliged 
to cover its maintenance and other expenses). 

If the option to cancel is given to the buyer alone, then the merchandise is considered 
his property during this period (0: and the above increments and expenses are his). 

If the option to cancel is gives to both buyer and seller, then the ownership of the 
merchandise during this period is suspended, meaning that if the transaction is 
finalized, it is established that it belonged to the buyer (0: from the time the 
agreement was first made, together with its increments and expenses), but if the 
transaction is cancelled, it is established that it belonged to the seller (0: meaning 
that it never left his ownership). 

*2*Chapter K2.0: The Things Exchanged in a Transaction 

@(N: Things here refers to both the merchandise and its price.) 

@K2.1 Five conditions must exist in any article transacted. It must: 

(a) be pure (0: in itself, or if affected with filth, it must be capable of being 
purified by washing); 

(b) be useful; 

(c) be deliverable (0: by the seller to the buyer, meaning that the buyer is able to 
take possession of it) ; 

(d) be the property of the seller or the person whom the seller has been authorized to 
represent; 

(e) and be determinately known (ma'lum) (0: to the buyer and seller, as to which 

particular thing it is, how much it is, and what kind it is, in order to protect 

against chance or risk (gharar), because of the hadith related by Muslim that the 
Prophet (Allah bless him and give him peace) forbade the transaction of whatever 
involves chance or risk) (n: w42 discusses buying and selling insurence policies.) 

@K2.2: Purity 

It is invalid to transact something that is impure in itself (najasa, def: el4.1) such 
as a dog, or something affected with filth that cannot be purified (0: by washing), 
like milk or shortening, though it it can be, like a garment, then it may be 
transacted. 

0K2.3: Usefulness 

It is invalid to transact something which is not useful (0: whether the reason for 
invalidity is the article's baseness or the smallness of the amount being dealt with,) 

such as vermin, a single grain of wheat, or unlawful musical instruments (dis: r40) (0: 
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such as the mandolin or flute, since there is no lawful benefit in them). 

@K2.4 : Deliverability 

It is invalid to transact something undeliverable, such as a bird on the wing or 
something that a third party has wrongfully taken from one, though if one sells the 
latter to a buyer who is able to take it back from the third party, the sale is valid; 
while if the buyer is unable to take it from him, then the buyer has the option to 
either declare the sale binding or cancel it. 

It is invalid to transact a particular half of a whole object such as a vessel, sword, 
or garment (0: since the buyer cannot take possession of that part without breaking or 
cutting the article, involving the lessening and loss of property), or part of anything 
whose value is diminished by cutting or breaking, though if it does not diminish its 
value, as with a bolt of heavy cloth, such portions may be sold. 

@K2.5: Lawful Disposal Over the Property 

It is not valid for the owner of an article that has been put up as collateral 
(defikll) to sell it without the permission of the person to whom the collateral has 
been given. 

Nor is it valid to sell property belonging to another, unless the seller is the owner’s 
guardian (def: K13.2) or authorized representative (def: k!7). 

0K2.6: Being Determinately Known 

It is not valid to sell property not determinately identified such as "one of these two 
garments" (0: since "one of them" is not an identification. Likewise with saying, "I 
sell you one of these sheep." It makes no difference whether all the objects are of 
egual or unegual value). 

It is not valid to transact a particular thing that is not in view (0: meaning that it 
has not been seen by both buyer and seller or by one of them) such as saying, "I sell 
you the Mervian robe I have up my sleeve," or "the black horse that is in my stable." 
But if the buyer has seen it before and the article is something that does not 
generally change within the time that has elapsed since it was last seen, then such 
sales are valid. 

It is permissible to sell something like a pile of wheat that is in plain view when its 
weight is unknown, or to sell something for a heap of silver that is visible when the 
silver's weight is unknown, for seeing is sufficient. 

The selling and buying of a blind person are not valid. He must commission another to 
buy and sell for him (A: though the Hanafi, Maliki, and Hanabali schools permit him to 
buy and sell for himself). It is valid for a blind person to buy in advance (def:k9) 
or for another to buy in advance from him, provided the payment is forwarded to and 
held by the person being bought from in advance. 

*2*Chapter K3.0: Usurious Gain (Riba) 

@(0: The word riba lexically means increment. In Sacred Law it is (N: of two types, the 
first being usurious gain (riba) in selling, which is) an agreement for a specific 
recompense whose eguivalence to the merchandise is unknown (def: k3.1 (a) ) according 

to the standards of the Law at the time of the transaction, or in which the exchange of 
the two properties transacted is delayed, or one of them is delayed. (N: The second 
type concerns loans, and consists of any loan by which the lender obtains some benefit 
(dis: kl0.5). ) The basis for its unlawfulness, prior to scholarly consensus (ijma', 
def:b7), is such Koranic verses as: "Allah permits trade but forbids usurious gain:" 
(Koran 2:275), and, "Fear Allah and relinguish what remains of usury, if you are 
believers" (Koran 2:278), and such hadiths as that related by Muslim, "The Messenger of 
Allah (Allah bless him and give him peace) cursed whoever eats of usurious gain (riba), 
feeds another with it, writes an agreement involving it, or acts as a witness to it." 
Another hadith, in al-Mustadrak (n:by Hakim), relates that the Prophet (Allah bless him 
and give him peace) said, "Usurious gain is of seventy kinds, the least of which is as 
bad as a man marrying his mother.") 

(n:w43 discusses taking interest in enemy lands (dar al-harb). ) 

@K3.1: Usurious Gain in Sales of Foodstuffs, Gold and Silver 
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Gain is not unlawful except in certain exchanges involving (Oihuman) foodstuffs, gold, 
and silver (A: or other money) (N: which is the ruling for usurious gain in sales. As 
for usurious gain or interest from loans, it is unlawful for any type of property 
whatever). The determining factor in the prohibition of usurious gain in foodstuffs is 
their being edible, and in gold and silver, their being the value of things. 

When a foodstuff is sold for a foodstuff of the same kind, such as wheat exchanged for 
wheat (0: or the gold is traded for gold). three conditions are obligatory: 

(a) exact eguivalence in amount (def: k3.5) (0: which must be made certain of, this 
stipulation precluding exchanges of foodstuffs, gold, or silver in which the amounts 
are not known, for such sales are not valid even if the two guantities transacted 
subseguently turn out to be egual, because of the ignorance of their eguivalence at the 
time of the transaction, since ignorance of it is the same as actual noneguivalence); 

(b) that the properties transacted be in the respective possession of buyer and seller 
before they part company; 

(c) and immediacy (N: such that the agreement does not mention any delay in the 
exchange, even if brief). 

0K3.2 When foodstuffs are sold for foodstuffs of a different kind, such as wheat for 
barely (0: or when gold is sold for silver), only two conditions are obligatory: 

(a) that the exchange be immediate; 

(b) and that the properties exchanged be in the respective possession of buyer and 
seller before they part company. 

If these two conditions are met, the two commodities exchanged may differ in amount. 
0K3.3: Tramsacting Gold and Silver 

When gold is exchanged for gold, or silver for silver, conditions k3.1 (a,b,c) are 

obligatory. If gold is exchanged for silver, their amounts may differ, but conditions 
k3.2(a.b) are obligatory. 

0K3.4 When foodstuffs are sold for gold or silver, the transaction is unconditionally 
valid (0: meaning none of the above conditions are necessary). 

0K3.5 Eguivalence in amount for commodities customarily sold by volume is reckoned 
according to volume (0: even if weights differ), and for articles customarily sold by 
weight according to weight. 

Thus, it is invalid to sell a pound of wheat for a pound of wheat when there is a 
difference between the two's volume, though it is valid to sell a bushel of wheat for a 
bushel of wheat even when their weights differ. 

Customarily transacted by weight or volume means according to the prevalent custom in 
the Hijaz during the time of the Messenger of Allah (Allah bless him and give him 
peace). If this is unknown, then according to the custom of the town where the 
transaction takes place. If the foodstuff is of a kind not customarily exchanged by 
either weight or volume, and it has no dried strong state, such as cucumbers, guinces, 
or citrons, then it may not be traded for its own sort. 

Eguivalence in amount is not applicable to foodstuffs until they are completed, 
meaning, for fruits, in the dried storage state. It is invalid to trade fresh dates for 
fresh dates for dried dates, fresh grapes for fresh dates, fresh dates for dried or 
fresh grapes for raisins. Types of dates and grapes not sold as dried dates and raisins 
may not be exchanged for their own sort, it is also invalid A: because of ignorance of 
their eguivalence) to exchange: 

-1- flour for flour (0: when they are of the same type); 

-2- flour for wheat; 

-3- bread for bread (0: when of the same type); 

-4- a pure foodstuff for a mixed one; 

-5- cooked food for uncooked, or cooked food for other cooked food, unless the cooking 
is very slight, such as separating honey (0: from the comb) or milkfat (0: from milk). 
It is not permissible to exchange (N: for example) a measure of dates plus one dirham 
for two dirhams, or for two measures of dates, or for a measure of dates and a dirham. 

Nor is it permissible to exchange a measure of dates and a garment for two measures, 

nor a dirham and a garment for two dirhams. 

It is invalid to transact meat for a live animal (0: even when the two are not of the 
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same kind of animal). 


*2*Chapter K4.0: Some Prohibited Kinds of Transactions 

@(0: Prohibited transactions may be invalid, as is usually the case with the 
prohibited, for prohibition generally entails invalidity; or not, such that the 
transaction is valid despite being prohibited (dis:c5.2) . ) 

@K4 .1: Selling the Offspring of Expected Offspring 

It is invalid to sell the offspring of (A: expected) offspring, such as saying, "When 
my she-camel gives birth, and her offspring in turn gives birth to a camel, I hereby 
sell you that camel" (0: i.e. the offspring of the offspring. The reason for invalidity 
is that it is a transaction of an article that is not owned, known, or deliverable). 

Nor is it valid to sell something for a price whose payment is deferred to a time 
similar to the above (0: that is, till the time the offspring of an offspring is born, 
because the date of payment is not known). 

0K4.2: Either-Or Sales It is invalid to make a transaction whose terms include two 
different possible deals (A: without specifying which has been agreed upon) such as 
saying, "I sell you this for either one thousand in case or two thousand in deferred 
payment" (0: which is invalid because the price is not known), or such as saying, "I 

sell you my robe for a thousand, provided you sell me your sword for five hundred" (0: 

which is invalid because of the invalid stipulation (dis: below) ). 

@K4.3: Sales with Extraneous Stipulations 

It is not valid to make a transaction that includes an invalid stipulation (A: such as 
a condition that is extraneous to the original agreement which adds to its price) (0: 
because the Prophet (Allah bless him and give him peace) forbade transactions with such 
conditions, like stipulating a loan or a second transaction), saying for example, "I 
hereby sell it to you (n: for a thousand) provided you loan me a hundred" (0: or 

"provided you sell me your house for such and such a price" (A: or "Provided you do not 

sell it to So-and-so"). It invalidity is due to considering both as the price. 
Stipulating this invalidates the transaction, and paying this "price" is void, it not 
being determinately known (def: K2.1(e) ) ). (A: The invalidating factor is 

stipulating a second transaction, not the mere fact that it accompanies the first 
transaction, for it is permissible to join two transactions, as discussed at k4.12 
below. ) 

SALES WITH VALID STIPULATIONS 

@K4.4: Sales with Valid Stipulations 

The following types of conditions do not invalidate transactions that stipulate them: 
-1- a condition to postpone payment, though this reguires that the date of payment be 
specified; 

-2- a condition that collateral (def: kll) be put up as security (N: for payment of the 
price or for delivery of the merchandise); 

-3- a condition that a particular individual will guarantee (def: kl5) payment; 

-4- or other conditions (0: from the seller, the buyer, or both) that the deal 
reguires, such as an option to return the merchandise if defective, and so forth. 

It is valid for the seller to stipulate that he is free of responsibility for defects 
in the merchandise. By doing so, he is not held responsible for an animal's internal 
defects which he does not know of, though he remains responsible for all other kinds of 
defects. (0: The conditions for this ruling are that the defect be internal, be found 
in an animal, be unknown to the seller, and that it exist at the time of the 
agreement.) 

@K4.5: Paying Nonrefundable Deposits 

It is not valid to pay a nonrefundable deposit towards the price of an article, such as 
paying a dirham for piece of merchandise on the basis that if the buyer decides to keep 
it, the dirham is part of the price, but if he does not, then the seller keeps the 
dirham for free. 

(A: The school of Imam Ahmad permits non refundable deposits.) 
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@K4.7 : Undercutting Another’s Deal 

It is unlawful to undercut a brother's deal (A: or a non-Muslim's, since there is no 
difference between Muslims and non-Muslims in rulings concerning commercial dealings) 
that he has made with a customer, after they have settled on the price excludes someone 
going around taking bids from those who are increasing them, as auctioneers do, which 
is not unlawful). 

It is also unlawful to undercut a brother's price (0: that is, during the option to 
cancel at the time of the agreement (def: kl.3), or during a stipulated option to 
cancel period (def: kl.4) ) by telling the buyer, "Cancel the deal and I'll sell you 
one cheaper." (0: This also hols for other contracts, such as renting or lending the 
use of something.) 

@K4.8: Bidding Up Merchandise 

It is unlawful to bid up the price of a piece of merchandise that one is not really 
interested in, to fool another bidder. 

0K4.9: Selling Grapes to a Winemaker 

It is unlawful to sell grapes to someone who will make wine from them. (0: Like grapes 
in this is the sale of dates, bread, wheat, or barley, whenever one knows that this (A: 
i.e. alcoholic drink) will result, or thinks it will. If there is doubt or if one 
merely imagines it, then the transaction is merely offensive. (N: Think (zann) means to 
believe it probable, doubt (shakk) means one is undecided, and imagine (wahm) means to 
merely consider it possible.) Selling in such cases is unlawful or offensive because it 
is a means to disobedience, whether certain or suspected (A: means meaning an 
instrumental cause, as opposed to something which is not instrumental, such as renting 
a house to a drunkard, which is not unlawful because it is not a cause, though it is 
unlawful to rent a building to someone who intends to open a bar, for example). 

Tirmidhi relates that the Prophet (Allah bless him and give him peace) cursed whoever 
drinks wine, gives it to others to drink, sells it, buys it, presses it for another, 
transports it, receives it, or eats its price.) 

0K4.1O If one makes any of the above unlawful transactions (k4.6—9), the agreement is 
valid (dis: c5.2) 

0K4.11: A Valid Sale Combined with an Invalid Sale 

If one combines something valid to sell with something invalid to sell in one 
transaction, such as selling one's own garment together with someone else's without his 
permission, or such as selling wine and vinegar, then the transaction is valid for the 
portion of the price that covers the valid sale (0: no matter whether the person knew 
what the case was, or whether he did not and believed the sale permissible, thinking at 
the time, e.g. that the wine was vinegar) and is invalid for the portion of the price 
that was not valid (A: and the portion must be refunded to the buyer). The buyer has 
the option to cancel the whole agreement if, at the time the deal was made, he did not 
know it included something inpermissible. 

0K4.12: Joining Two Types of Transactions in One Contract 

It is valid to join two contracts of different kinds (0: for example, a sale with a 
rent agreement) such as saying, "I sell you my horse and rent you my house for a year 
for such and such an amount" (0: though it is not necessary that they be different 
kinds, for the ruling also applies to two contracts of the same type, such as a 
partnership (def: kl6) linked with financing a profitsharing venture (girad, def: 

K22) ), or such as saying, "I marry you my daughter and sell you her house (N: as her 

proxy, the proceeds being hers) for so-and-so much," and the price is considered as 
proportionately distributed 
over the two transactions. 

*2^Chapter K5.0: The Return of Merchandise Because of a Defect 

@(0: The criterion for defect is based on something that is expected to exist (n in 
merchandise), whether this expectation results from: 
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-1- stipulations agreed upon (dis: k4.4(4) ); 

-2- the customary level of quality (dis: f4.5) for merchandise of its type; 

-3- or outright deception by the seller. 

The author does not mention (1) in this section, but confines himself to (2) and (3). ) 
@K5.1: Informing a Prospective Buyer of Defects in Merchandise 

Whoever knows of a defect in the article (0: he is selling) is obliged to disclose it. 
If he does not, he has cheated (0: the buyer, which is prohibited by the Prophet's 
statement (Allah bless him and give him peace). He who cheats us is not one of us"), 
though the transaction is valid (A: provided the buyer accepts it, as discussed below). 

0K5.2: Returning Defective Merchandise 

When a buyer notices a defect in the merchandise that existed when the seller had it, 
he is entitled to return it (0: though if he is content to accept the defect, he does 
not have to return it. He may also return it when the defect occurred after the sale 
but before the merchandise was delivered, since the merchandise is the seller's 
responsibility during this period). 

@K5.3 The criterion (0: of defectiveness) is: 

(a) any flaw that diminishes the article or its value to a degree that hinders a valid 
purpose; 

(b) provided that such an imperfection does not usually exist in similar merchandise. 

(0: The former restriction excludes such things as amputation of a surplus digit or a 
minor nick from the animal's thigh or hock that is inconsequential and does not obviate 
its purpose, in which case there is not option to return it. The latter restriction 
excludes defects not generally absent in similar merchandise, such as missing teeth in 
older animals. There is no option to return such merchandise, even if the value is 
diminished.) 

@K5.4 If the buyer notices a defect in the merchandise after it has been destroyed (0: 
whether physically, such as an animal being killed, a garment worn out, or food eaten; 
or whether legally finished, by being no longer permissible to transfer from person to 
person, as when a site has been made an endowment (waqf, def: k30) ) - then a 
compensation (A: from the seller to the buyer) is obligatory. (0: The buyer is entitled 
to it because of the impossibility of returning the article due to its no longer 
exiting. 

Compensation means a part of the article's price whose relation to the whole price is 
the same as the relation of the value which the defect diminished to the full value of 
the article if it had been without defect. (N: The difference between price and value 

is that the value is how much money an article is worth in the marketplace, while the 

price is whatever the sale agreement specifies, whether this be more or less than the 

value.) The value in such a case is fixed at the lowest value (A: for articles of its 

type current in the marketplace) between the time the deal was made and the time the 
buyer took possession of it.) 

The buyer is no longer entitled to seek compensation for such a defect it (0: he 
notices the defect after) he no longer owns the article because of having sold it or 
otherwise disposed of it. But if such an article returns to the buyer's possesion after 
this (0: i.e. after having left his ownership, whether as a gift, or returned (A: from 
a subsequent buyer) because it was defective, or because of a cancelled deal, or he 
buys it back), then he is entitled to return it (A: to the person who originally sold 
it to him). 

@K5.5 If an additional defect occurs in an article (0: other than the above-mentioned 
defect (A: that existed before the buyer received the article) ) while it is in the 
buyer's possession, then the buyer is only entitled to take a compensation (0: from the 
seller, to compensator for the original defect) and is not entitled to (A: insist that 
the seller accept) return (A: of the article for a full refund). 

But if the original seller is willing to accept it back with the (0: new) defect, (A: 
refunding the original price,) then the buyers is not entitled to (A: keep the article 
and) demand compensation (0: for the original defect. Rather, the buyer is told, 

"Either return it, or else be content with it as it is and you get nothing,"; for the 
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harm to the original seller which is what prevents (A: it being obligatory for him to 
accept) its return no longer exists if the seller is content to take it back, and the 
merchandise is as if the additional defect never occurred. 

Their agreement is implemented if buyer and seller agree upon: 

-1- the seller taking it back with (A: the seller refunding the original price, and the 
buyer giving him) compensation for the new additional defect; 

-2- or the buyer keeping the merchandise, and the seller paying him compensation for 
the original defect; 

since either of these options might satisfy the interests of the two parties. If the 
buyer and seller disagree about which of these two options should be implemented, the 
decision goes to whichever of them reguests option (2), whether this person is the 
buyer or the seller, since it confirms the original contract). 

@K5.6 If the new defect which occurs while the article is in the buyer’s possession is 
the sole means of disclosing the old defect, such as breaking open a (A: spoiled) 
watermelon or eggs, and so forth, then the new defect does not prevent (A: the 
obligation of the seller to accept) its return. But if the new damage exceeds the 
extent that was necessary to reveal the original defect, then the seller is no longer 
compelled to accept it back. 

@K5.7 It is a necessary condition for (A: cases where the buyer seeks a refund for 
something he is) returning (0: because of a defect) that the buyer return it 
immediately upon noticing the defect (0: and his option to return it is cancelled if he 
delays without an excuse). On his way back to the seller, he should have two witnesses 
affirm that he is cancelling the agreement (A: so if the seller is unavailable at the 
time, the buyer is nevertheless able to prove that he went to return it immediately). 

If the defect is noticed while one is praying, eating, using the lavatory, or at night 
(A: if the night presents a problem in returning it), then one is entitled to delay 
returning it until the hindrance preventing one from doing so is no longer present, 
provided one stops using and benefiting from it. If the buyer delays returning it when 
capable of doing so, then the seller is no longer obliged to accept the article back 
for a refund, or no longer obliged (A: in cases like k5.5 above) to compensate the 
buyer for the original defect (0: because the delay gives the impression that the buyer 
is satisfied with the defect). 

0K5.9 (A: The term murabaha applies to sales where the seller states the price in terms 
of "the original price plus such and such an amount as profit,” whether by original 
price he means the amount he originally paid for the whole lot, or whether he means the 
proportion of that price represented by the percentage of the lot which he is now 
selling.) 

The seller in murabaha (0: meaning an agreement where the price consists of the 
original price plus increment) is obliged to inform the buyer of any defect that 
occurred in the merchandise while in his possession, such as by saying, "I bought it 
for ten (0: or "bought it for one hundred and sell it to you at what I bought it for, 
plus one dirham's profit on every ten") but such and such a defect happened to it while 
I had it." (0: He is likewise obliged to say, for example, "Such and such a defect 
appeared in it that was from the previous owner, and I accepted this.") 

The seller in murabaha is also obliged to explain how much time he was given to pay the 
original price (A: since deferring payment generally raises the price, and merely 
stating such a raised price without mentioning that it was deferred would give the new 
buyer a false impression) . 

(0: The author should have mentioned (A: that telling the prospective buyer the above 
information is also obligatory in sales of) discount (A: on a lot of goods or portion 
thereof), as when the seller tells someone, "I sell it to you for what I bought it for, 
minus one from every eleven." These relings likewise apply to agreements stated in 
terms of, "I sell you it at the same price the original deal was made for.") 

*2*Chapter K6.0: Selling Fruits and Crops 

0K6.1 It is not permissible (0: or valid) to sell the fruit alone from a tree (A: 
without the tree, while still on it) before it is ripe, unless the agreement stipulates 
immediate picking of the fruit. But such a sale is valid without restriction if made 
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after the fruit is ripe, meaning, for fruits that do not change color, to become fit to 
eat; and for fruits whose color changes, to start to turn the color of ripeness. 

If both the tree and the fruit are sold together, the sale is permissible without 
stipulating that the fruit be picked. 

0K6.2 Grain, when green, is subject to the same rulings as fruit before it is ripe: it 
may not be sold (0: nor would the sale be valid) unless the agreement stipulates 
immediate harvest, though there are no restrictions on sales made after the grain is 
sold and firm. 

0K6.3 It is not permissible to sell grain when still in the husk, or to sell unripe 

nuts, almonds, or broadeans when these are in the shell. (A: When the latter three are 

dried, they may be sold in the shell.) 

*2*Chapter K7.0: Merchandise Before the Buyer Takes Possession of It 

@K7.1 Merchandise is the responsibility of the seller before the buyer has taken 
possession (def: k7.3) of it. If such merchandise is destroyed (Ar. talifa, to be 
finished off or used up) by itself or through an act of the seller, then the agreement 

is cancelled and no payment is due for it. If the buyer destroyes such merchandise, he 

must pay it sprice, and his destroying it is considered as having taken possession of 
it. 

If a third party destroyes such merchandise, the deal is not cancelled but rather the 
buyer is given a choice to either: 

-1- cancel the agreement and make the value (def: k5.4(N:) ) (0: of what the third 

party destroyed) a debt that the third party owes to the seller; 

-2- or effect the deal, paying the seller the price (0: if he agrees to effect the 
deal) and making the third party liable to pay the value (0: to the buyer). 

0K7.2 When one buys something, it is not permissible (0: or valid) to sell it until one 
has taken possession of it. (0: The invalidity of selling it likewise applies to all 
transactions disposing of it (A: such as renting it, giving it away, and so forth). 

It is also invalid for the seller to dispose of the price in any way before it has been 
received from the buyer, unless the new transaction is with the same buyer and involves 
the very same (A: article that is the) price.) 

But if the price is a financial obligation (N: that is, an amount of money, unspecified 
as to which particular pieces of money it is), the seller may ask for a different sort 
of payment, provided he has not already accepted the payment, as when he sells 
something for dirhams, but then accepts gold, a garment, or something else instead of 
them. 

0K7.3 Taking possession means: 

-1- for transportable things such as wheat or barley, that they be transported (N: by 
the buyer or his representative) (0: that is, when he moves the merchandise to a place 
not belonging to the seller, such as the street or the buyer's house); 

-2- for things dealt with by hand, such as a garment or book, that they be taken in 
hand; 

-3- and for other things, such as a house or land, that they be given over (0: i.e. the 
seller give the buyer control over them, such as by handing the key to him or moving 
others' belongings off the property). 

*2*Chapter K8.0: Disputes Over What the Terms of a Transaction Were 

@K8.1 When two parties agree on the validity of a transaction but disagree on its 
terms, and there is no proof, then they each swear an oath (dis: k8.2) affirming their 
side of the story. Such a disagreement could be: 

-1- the seller saying that he sold it for immediate payment, while the buyer asserts 
that payment was to be deferred; 

-2- the seller stating that he sold for ten, while the buyer maintains it was five; 

-3- the seller saying he sold it to the buyer on condition that there be an option to 
cancel period (def:K1.4), while the buyer asserts that no such option was stipulated: 
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or similar disputes. 

0K8.2 (N: Swearing an oath (def:o!8) is a means for urging one's case when there is no 

proof, meaning no witnesses. When rulings mention, for example, that "So-and-so's word 
is believed," or "So-and-so's word is accepted," it means that his word is accepted 
when he swears an oath in cases where there is no proof presented by either of the two 
pairs. If there is proof, whether from the plaintiff or defendant, it is given 
precedence over an oath.) 

@K8.3 In the oath for such cases, the seller swears first, saying, for example, "By 
Allah, I did not sell it to you for such and such an amount, but rather for such and 
such an amount." Then the buyer swears, "By Allah, I did not buy it for such and such, 
but rather bought it for such and such." It consists of one oath (A: from each party) 
which joins the denial of the other's claim with the affirmation of one's own claim, 
and in which the dential is recommended to precede the affirmation. 

@K8.4 When the buyer and seller have sworn, but subseguently reach a solution that both 
accept, the agreement is not cancelled. But if they cannot reach an accord, they cancel 
the agreement, or one of them cancels, it, or the Islamic magistrate does (0: to end 
the trouble between them. When the agreement is cancelled, each returns whatever he has 
accepted from the other). 

@K8.5 If either the buyer or seller testifies that a particular agreement is invalid, 
but the other party says it is valid, then the word of whichever of them asserts it is 
valid is accepted if he swears an oath (dis: K8.2). 

It the buyer comes to the seller with a piece of merchandise, that he wants to return 
because of a defect, but the seller says that it is not the one he sold him, then the 
seller's word is accepted (0: when he swears). 

If the buyers and seller disagree about a defect in an article that could have occurred 
while it was in the buyer's possession, but each party asserts that the defect occurred 
while in the other's possession, then the seller's word is accepted (0: when he 
swears). 

*2*Chapter K9.0: Buying in Advance 

0K9.1 Buying in advance means the sale of described merchandise which is under (A: the 
seller's) obligation (A: to deliver to the buyer at a certain time). 

0K9.2: The Conditions for the Vilidity of Buying in Advance 

In addition to the conditions for valid sales (def: kl.1-2, k2.1), other conditions (0: 
seven of them) must be met for buying in advance to be valid: 

(a) that the price of the merchandise be received when the agreement is first made. It 
is sufficient to merely see the price that is being accepted, even when its exact 
amount is unknown; 

(b) that the merchandise bought in advance be a financial obligation (dayn) (0: owed by 
the seller (N: meaning that buying in advance is not valid for particular individual 
articles ('ayn) (A: i.e "this one" and no other) ) which the seller will deliver when 
its time comes). Its delivery may be due from the present onwards, or may be due later 
through deferment (0: by clearly stating whether it is to be due immediately or 
deferred) to a specific date (0: which specificity is a necessary condition for the 
validity of differing payment). It is not permissible to say, "I advance you these 
dirhams for that particular horse" (0: which is invalid because of the condition that 
the merchandise bought in advance be a financial obligation (dayn), which the above- 
mentioned horse is not, but is rather a particular individual article ('ayn) ); 

(c) that the location to which the merchandise is to be delivered be clearly stipulated 
(A: though this is only a condition) in cases in which the buyer pays for it at a place 
where it cannot be delivered, such as the wilderness; or to which the merchandise can 
be delivered, but transporting it there involves considerable difficulty; 

(d) that the merchandise bought in advance be determinately known by volume, weight, 
guantity, or yardage in terms of a familiar measure. It is not valid for someone to say 
"the weight of this stone," or "the capacity of this basket," if the (0: stone's) 
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weight or basket’s capacity is not known; 

(e) that the merchandise be within the seller's power to deliver (def: k2.4) when the 
time for delivery arrives; 

(f) that the merchandise not be generally subject to unavailability. If it is something 
rare (0: such as a great quantity of the season's first fruits of a particular kind of 
produce) or something not typically safe from unavailability, such as "the fruit of 
this particular date palm," then its sale in advance is not permissible; 

(g) that those characteristics of the merchandise over which the buyer and seller might 
be at cross-purposes be expressly delineated by clear specifications. It is not 
permissible (0: to buy things in advance which cannot be defined by clear criteria, 
such as) for jewels or composites like meat pastry (0: composed of wheat, meat, and 
water, all of which are expected but not delineable in terms of minimal or maximal 
amounts), ghaliya perfume (0: composed of musk, ambergris, aloes, and comphor), or 
slippers 

(0: composed of outer and inner layers and padding), nor articles whose top randomly 
differs from their bottom, like a lamp or pitcher (0: the top of which is sometimes 
wider than the bottom, or vice versa) 

(N: though the Hanafi school permits such agreements, calling them made to order 
(istisna'), which they hold includes whatever is customarily bought in this way. They 
affirm the buyer's option to cancel the agreement when he see the merchandise, and it 
is obligatory that the article be described very precisely), nor something 
substantially processed and altered by fire (A: meaning heart), such as bread or roast 
meat, since describing it (A: i.e how much cooking it takes) is impossible in a precise 
way. 

0K9.3 It is not permissible for the buyer to sell something he has bought in advance 
until he has received it. 

0K9.4 It is not permissible to take some other type of merchandise in place of the 
article bought in advance (A: that is, when the buyer demands the substitute before the 
delivery of the original is due, though they may agree on it after that). 

If the seller delivers the merchandise specified, or better (0: than what was 
specified), the buyer must accept it (0: since it is apparent that the seller could not 
find a way to fulfill his obligation save through this means. If the seller delivers 
merchandise that is inferior to what was specified, then the buyer may accept it, as 
this is voluntarily refraining from demanding his due, but he is not obliged to, 
because of the loss therein) . 

*2*Chapter K10.0: Personal Loans (Qard) 

@(A: A Loan means repayable financial aid. It does not refer to lending a particular 
article ('ayn) for someone to use and then return after use, which is termed an 'ariyya 
(def: kl9). ) 

0K1O.1 Loaning (0: meaning to give something to the borrower on the basis that he will 
return its equal) is recommended. 

0K1O.2 A loan is effected through a spoken offer and acceptance (defikl.l), such as 
saying, "I loan you this," or, "I advance you it." 

0K1O.3 It is permissible to give as a personal loan any article that may be brought in 
advance (def: k9.2 (b,d,e,f,g) ) and nothing else (A: though this restriction does not 

apply to lending for use ('ariyya, dis: K10.0 (A:) ) ). 

0K1O.4 It is not permissible for the lender to impose as a condition that the loan be 
repaid on a certain date (N: though for the Maliki school, to stipulate that repayment 
is obligatory on a certain date is valid and legally binding). 

@K10.5It is not permissible for the lender to impose some condition that will enable 
him to benefit from the loan, such as a condition that the borrower must return 
superior to what was loaned, or such as saying, "on condition that you sell me your 
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horse for such and such an amount," for these are usurious gain (riba). But it is 
permissible for the borrowers to return superior to what was loaned without this having 
been stipulated. 

0K1O.6 It is permissible for the loan agreement to include the condition of collateral 
(0: meaning for the recipient to give the lender something as collateral (def: kll) for 
what he borrows) or the condition of a guarantor (0: such that the recipient brings 
someone to guarantee that the loan will be repaid (def: K15) ). 

@K10.7The recipient of a loan is obliged to repay the egual of what was lent, though it 
is permissible for the lender to accept something other than the (A: type of) thing 
loaned. If the lender gives the recipient a loan and later meets him in another town 
and asks for it back, the recipient must repay it if it was gold or silver and the 
like, though if the loaned commodity was something troublesome to carry, such as wheat 
or barley, then the recipient is not obliged to pay it back (A: in kind) but is merely 
obliged to pay back its value. 

*2^Chapter K11.0: Putting Up Collateral (Rahn) 

@(0: In Sacred Law collateral is a piece of saleable property put up as security for a 
financial obligation to cover the amount if it should prove impossible to repay.) 

0K11.1: Conditions for the Validity of Putting Up Collateral 

Putting up collateral is only valid when done by someone with full disposal over his 
own property, as security for a financial obligation (dayn, dis: k9.2(b) ) that is 

currently due, such as the price (0: due for merchandise after its delivery), or a 
personal loan, or for a financial obligation that is currently becoming due (N: such as 
something’s price) during the option to cancel period (def: kl.4). (0: The 

collateral’s being security for a financial obligation is one restriction on its 
validity, and for one that is currently due is another. It is not valid to put up 
collateral for a particular individual article (’ayn) or the use of an article, since 
(A: the obligation to deliver) a particular article is not a financial obligation 
(dayn), as the selfsame article cannot be obtained by selling the collateral.) 

Putting up collateral is not valid in cases in which the financial obligation is not 
yet due, such as collateral accepted (0: by a lender) as security for a loan that he 
will make (0: in the further). 

It is necessary (0: for the validity of putting up collateral) that there be a spoken 
offer (0: by the person putting up the collateral) and spoken acceptance (0: from the 
person accepting it, just as it is necessary for sales, the conditions mentioned in 
connection with sales (kl.l) applying egually here). 

The agreement is not legally binding until the collateral has been taken possession of 
with the permission of the person putting it up, who is entitled to cancel the 
agreement (A: at any point) before the collateral has been taken possession of (def: 
k7.3) . 

When the agreement has been effected, if the two parties (A: the collateral's giver and 
receiver) agree that the collateral should be dept with either of them, or with a third 
party, this is done. If not (0: if they do not agree), the Islamic magistrate has it 
kept with an upright person (def: o24.4) (0: to end the disagreement. But the 

magistrate is not entitled to place it with either of the two parties without the 
other's permission). 

0K11.2: General Provisions Concerning Collateral 

The collateral must be an article that is permissible to sell (def: k2.1). 

None of the collateral may be separated from the rest of it until the financial 
obligation has been entirely paid off. 

The person who put up the collateral is not entitled to dispose of it in any way which 
infringes upon the right of the person who has received it as collateral (0: such as 
transferring its ownership to another) by selling it or giving it away (0: or putting 
it up as collateral for another person), or to dispose of it in any way that diminishes 
its value, such as wearing (0: a garment put up that would depreciate by being worn), 
though he may use it in ways that do not harm (0: the interests of the person who has 
received it) such as riding it, or living (0: in a house that has been put up as 
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collateral) . 


@K11.3An article put up as collateral for a financial obligation may not (A: at the 
same time) be put up as collateral for a second financial obligation, even when the 
second obligation is with the same person who has accepted the article (A: for the 
first one). 

@K11.4The expenses for maintaining an article put up as collateral (0: such as fodder 
for livestock, or the wages of a person watering trees) are the responsibility of the 
person who put it up, and he may be compelled to pay them to protect the rights of the 
person receiving it (0: lest it be destroyed). The person who put it up is entitled to 
the increments produced by it (0: that are separable from it) such as milk or fruit. 

@K11.5If the article is destroyed while in the possession of the person who received it 
as collateral without negligence on his part (A: meaning he took the precautions normal 
for similar articles), then he is not obliged to pay anything for its loss. But if 
destroyed because of his negligence, then he is obliged to pay the article's value to 
the person who put it up though its destruction does not eliminate any of the original 
financial obligation for which the destroyed collateral was put up. (0: When the 
collateral has been destroyed and the two parties are at a disagreement,) the final 
word as to how much the article was worth (A: when there is no proof (dis; k8.2) ) 
belongs to the person who received it as collateral (0: provided he swears an oath as 
to how uchit was). But the final word as to whether the collateral has been returned 
(A: to its owner after his financial obligation has been paid) belongs to the person 
who put it up (A: when there is no proof, and he swears). 

@K11.6The benefit of collateral is that the article is sold (A: by the person who put 
it up) when there is need to pay the amount which is due. If the person who put it up 
refuses (0: to sell the article when the person who has received it as collateral asks 
him to), then the Islamic magistrate has him either pay the original obligation or else 
sell the article. (0: He is given a choice between the two alternatives.) If he 
continues to refuse (0: to sell), then the Islamic magistrate sells it for him. (0: If 
the person who put it up is absent, then this is established by proof to the 
magistrate, who sells it for him and gives the person who accepted the collateral his 
due. If there is no Islamic magistrate and no proof (A: that there is a financial 
obligation for which the collateral has been put up), then the person who accepted it 
as collateral is entitled to sell it himself.) 

*2*Chapter K12.0: Bankruptcy (Taflis) 

@(0: Bankruptcy occurs when the Islamic magistrate makes a debtor bankrupt by (N: 
declaring him so and) forbidding him to dispose of his property (N: such that if he 
disposes of is, his disposition is not effected). ) 

@K12.1When someone obliged to pay a current debt is being asked to pay it, and he 
claims that he is unable to (0: while his creditors deny this), then if it is known 
that he has saleable property, he is kept under arrest until he provides evidence that 
he cannot pay. If no (0: i.e if it is not known that he has saleable property), then he 
swears an oath (0: that there is no property), and (0: when it is established that he 
is unable to pay, whether through evidence, or though his oath) he is released (0: and 
given time) until his circumstances allow him to pay (0: and his creditors may not keep 
after him, because of Allah's word, 

"If there be someone in difficulties, let him have respote until things are easier" 
(Koran 2:280) ). 

@K12.2But if he has saleable property (0: such as real estate, home furnishings, or 
livestock) and refuses to pay his debt, then the Islamic magistrate sells it for him 
and pays his debt. If the proceeds of the sale are insufficeient to cover the debt, and 
he or his creditor asks the magistrate that he be suspended from dealing in his 
property, then this is done (0: obligatorily, if reguested). When the person is 
suspended, his disposal over his own saleable property is not legally binding or 
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effective, and the magistrate pays the person's expenses and those of his family ( 0 : 
whom he is obliged to support (def: ml 2 . 1 ) ) out of this ( 0 : suspended) property if he 
is unable to earn enough to pay his expenses. 

Then (0: after the person has been suspended) the magistrate sells the property in the 
most profitable manner and divides the proceeds according to the percentage of the 
total debt which is owed to each creditor. 

@K12.3lf one of the creditors is owed money on a debt which is not yet due, he is not 
entitled to be paid from the proceeds. (N: Rather, if the bankrupt does not agree to 
pay the person immediately, the magistrate keeps this person's share until the debt is 
due (A: and then pays him). ) 

0K12.4 If one of the creditors has accepted an article of the bankrupt's property as 
collateral from him for a debt, he is paid the amount owed to him from the sale of the 
collateral ( 0 : and if there is money from its sale in excess of what was owed to him, 
it is distributed among the other creditors) . 

0K12.5 If one of the creditors finds the very piece of merchandise he sold to the 
bankrupt person, he may choose between selling it and dividing the profits with the 
other creditors, or cancelling the deal and taking back the piece of merchandise, 
provided there is nothing to prevent taking it back such as it being subject to 
preemption by a part owner (shuf'a, def: k 21 ), or the bankrupt person having made it 
collateral to another person, or the merchandise's being mixed with merchandise better 
than it, or some similar objection. 

0K12.6 The bankrupt person is permitted to keep a suitable set of clothes and enough 
food for himself and his dependents to suffice for the day on which his saleable 
property is divided up. (N: If the bankrupt is then earning enough to suffice himself 
and his dependents, he is left as is. If not, then he is supported by the Muslim common 
fund (bayt al-mal), like all poor people. If there is no common fund, he must be 
supported by all the Muslims.) 

*2*Chapter K13.0: The Suspension of Children and the Insane from Dealings 
@(0: Suspension is of two types: 

-1- The first has been established in Sacred Law for the interests of others, such as 
the suspension of a bankrupt person in the interests of his creditors, or the 
suspension of the person putting up collateral from dealing in it, in the interests of 
the person who has accepted it. 

-2- The second has been established in Sacred Law in the interests of the suspended 
person, which is the type of suspension our author refers to in the following.) 

0K13.1 It is not permissible for a child or insane person to dispose of their own 
property (N: and their doing so is considered legally invalid) (0: to protect them from 
loss. The fact that a person is a child, male or female, even if at the age of 
discrimination (def:fl. 2 ), negates the legal efficacy of whatever he says, as well as 
his legal authority over others, both in respect to transactions such as sale, and in 
respect to religion, such as Islam. His Islam is not valid, since it requires full 
capacity for legal responsibility (taklif, dis: c8.1). And this state continues until 
he reaches puberty. Insanity similarly negates the legal efficacy of whatever the 
insane person says, as well as his legal authority over others. His Islam is not valid, 
nor his leaving Islam (def: 08 ), nor are his dealings, as previously mentioned). 

(A: Also suspended from commercial dealings is the foolhardy person (safih), meaning a 
spendthrift who is chronically careless with his money. In the schools of Shafi'i and 
Ahmad, this class also includes those who are careless about their religious 
obligations, as they too are considered too foolish to deal in their own property.) 

0K13.2 A guardian conducts such a charge's affairs, the guardian being: 

- 1 - the charge's father; 

- 2 - the father's father, if the father is deceased; 

(0: it is a necessary condition that they be upright (def: o24.4), at least outwardly. 
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though they need not be Muslim unless the child is Muslim) 

-3- if neither of them is alive, then the person designated by the guardian's will 

(wasiyya, def: L3) to take custody of the charge; 

-4- or if no one has been designated by the will, then the Islamic magistrate or his 
representative. 

0K13.3: The Guardian's Disposal of His Charge's Property 

The guardian deals with the charge's property to the charge's best financial advantage 
(0: and is entitled to sell it for needs that arise, such as when he does not have 
enough to cover his charge's expenses and clothing) . 

0K13.4 If the guardian claims to have spent his charge's property to cover the charge's 
expenses, or claims that the property has been destroyed (0: by an act of God (A: and 

not through his negligence) ), then his word is accepted (0: about it without having to 

swear an oath). But if the guardian claims to have given the property to the charge 
(0: i.e. to the child who has reached maturity or the insane person who has regained 
his sanity), then his word is not accepted (0: because of the ease with which he could 
have legally established that he gave the property to his charge at the time of doing 
so. if he did not obtain witnesses to observe the property being handed over, he is 
guilty of remissness for neglecting to have it witnessed). 

0K13.5 Suspension from dealings ends (0: without a ruling from the judge) when a child 
reaches puberty and mental maturity, meaning that he: 

(a) is physically mature; 

(b) shows religious sincerity; 

(c) and is competent to handle his own property. 

(0: For an insane person, suspension ends when he regains his sanity, shows religious 
sincerity, and displays competence in handling his property. Religious sincerity means 
that a person performs acts of obedience and avoids disobedience and the unlawful. 
Competence in handling one's property means that one does not waste it by losing it, 
for example, in buying something outrageously overpriced. Both of these traits ((b) and 
(c) ) are the criteria for maturity according to Imam Shafi'i, as opposed at Abu Hanifa 
and Malik, who hold that competence in handling property is sufficient.) 

0K13.6 A charge is not give his property until his competence in handling it has been 
tested before puberty in a manner appropriate to him. (0: Thus a merchant's son is 
tried at striking a bargain in dealings, having been given money to do this, though not 
actually concluding the deal, which is done by the guardian. A farmer's son is tested 
at agriculture and managing the expenditures connected with it. 

An examination is also made of the charge's religion, by observing whether he performs 
acts of worship, avoids acts of disobedience, shuns the unlawful, and is wary of things 
that are doubtful (dis: j16.1) . 

It is necessary that this testing be repeated one or more times.) 

0K13.7 It the suspended person reaches puberty or regains his sanity but is corrupt in 
his religion or incompetent in financial dealings, then his suspension continues and he 
is not permitted to deal in his property by selling or anything else, with or without 
his guardian's permission, though if the guardian permits him to marry, the marriage is 
valid. 

If the suspended person reaches puberty with religious sincerity and financial 
competence, but subseguently sguanders his wealth, then he is resuspended by the 
Islamic magistrate not the guardian. 

But if the person becomes morally corrupt (A: after having reached puberty), he is not 
resuspended (N: provided his corruption does not involve spending money on what is 
unlawful, though if it does, he is suspended from dealing). 

0K13.8 Puberty applies to a person after the first wet dream, or upon becoming fifteen 
(0: lunar) years old, or when a girl has her first menstrual period or pregnancy. 

*2*Chapter K14.0: Transferring the Right to Collect a Debt (Hawala) 
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@(0: In Sacred Law, a transfer is an agreement that moves a debt from one person's 
responsibility to another's.) 

(n: Given three persons, X (al-muhtal), Y (al-Muhil), and Z (al-muhal 'alayhi) (A: 
where X loans Y a dirham, and Z already owes Y a dirham, so Y transfers the right to 
collect the old debt (that Z owes him) to X, instead of repaying X for the new debt. 
Such transfers have six integrals: 

(a) Y; 

(b) X; 

(c) Z; 

(d) Y's debt to X; 

(e) Z's debt to Y; 

(f) Y's spoken offer and X's spoken acceptance). ) 

0K14.1 It is a necessary condition for the validity of transferring a debt that Y 
wishes to do so, and that X accepts. It is not necessary that Z wishes it. 

(0: The agreement also reguires a form, which is the spoken offer and acceptance 
(defikl.l), meaning Y's offer and X's acceptance.) 

0K14.2 Such a transfer is not valid unless z owes Y a debt and Y owes X a debt. 

A transfer is valid respecting a legally binding debt(0: owed to X) for another legally 
binding debt (0: Z owes to Y), provided: 

(a) that X and Y know what is being transferred (A:gold, silver, or wheat, for example) 
for what; 

(b) that X and Y know that the two debts are homogeneous in type (A: such as money for 

money, or wheat for wheat) and in amount (0: though if Y owes X five, and Z owes Y ten, 

and Y transfers (A: the right to collect) five of it to X, then this is valid); 

(c) and that X and Y know whether the debts are currently due or payable in the future 
(A: the two debts may differ in this respect if both parties agree). 

0K14.3 (0: The validity of a transfer is not affected by the existence of collateral 
(def: kll) or of a guarantor (def;kl5) as security for one of the debts, but the 
occurence of the transfer eliminates (A: either form of) security, the guarantor being 
relieved of any responsibility and the collateral no longer being collateral.) 

0K14.4 Through a valid transfer, Y no longer owes X a debt, Z no longer owes Y a debt, 
and the debt owed to X becomes the responsibility of Z. If X is unable to collect the 
debt from Z because Z is bankrupt or denies the existence of the debt or for some other 
reason (0: such as Z's death), then X is not entitled to go back to Y (A: to collect 

it) (N: but rather it is as though X has accepted for the debt a remuneration which was 

subseguently destroyed in his possession). 

*2^Chapter K15.0: Guaranteeing Payment (Daman) 

@(0: Guarantee lexically means ensuring implementation, and in Sacred Law means to 
ensure a financial obligation which is another's or ensure the appearance of a 
particular person whose presence is reguired.) 

(n: Given three persons, P (al-madmunlahu), Q (al-madmum 'anhu), and R (al-damin) (A: 
where P loans Q a dirham, and R guarantees to P that either Q will repay it or else he, 
R, will repay it. Such guarantees have five integrals: 

(a) R; 

(b) P; 

(c) Q; 

(d) the debt covered; 

(e) and the form of the agreement). ) 

0K15.1: Guaranteeing Another's Financial Obligation 

It is necessary condition for the validity of guaranteeing payment that R have full 
right to manage his own property. It is not valid from a child, someone insane, or a 
foolhardy person (def: kl3.1(A:) ), though it is valid from someone suspended for 

bankruptcy. 
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0K15.2 It is a condition for the validity of a guarantee that R know P, though it is 
not necessary that P agree to it. 

It is not necessary that Q agree, or that R know Q. 

0K15.3 It is necessary that the guaranteed debt be a financial obligation (dayn, dis: 
k9.2(b) ) that is existent (0: since it is not valid to guarantee a debt before it 
exists, such as "tomorrow's expenses") and is determinately known (0: in terms of 
amount, type, and description). 


0K15.4 It is necessary that R make the guarantee in words (0: or their written 
eguivalent, with the intention) that imply he is effecting it, such as "I guarantee 
your debt [0: that So-and-so owes you], "I will cover it," or the like. (0: These are 
explicit expressions in that they mention the guaranteed financial obligation. When it 
is not mentioned, the expression is allusive, which is valid provided the financial 
obligation is what is intended, and the speaker knows how much it is Otherwise, 
allusive expressions are not valid.) 

It is not valid to base the implementation of a guarantee on a condition, such as 
saying, "When Ramadan comes, I hereby guarantee it." (0: Nor is it valid to make it 
subject to time stipulations, such as saying, "I guarantee what So-and-so owes for one 
month, after which I no longer guarantee it.") 

0K15.5 When a seller has accepted the price of something, it is valid (0: for someone) 
to guarantee the buyer his money back if the merchandise should prove to belong to 
another or to be defective. (0: It is likewise valid for someone to guarantee to the 
seller that the merchandise will be returned if the price paid for it should turn out 
to belong to someone other than the buyer.) 

0K15.6 P is entitled to collect the guaranteed debt from R and Q (0: by asking both of 
them or either for the full amount, or one of them for part of it and the other for the 
rest of it). 

If another guarantor guarantees the debt for R (0: by saying (A: to P), "I guarantee 
Q's debt [A: to you] for R"), then P is entitled to collect it from all (A: from Q,R, 
and the new guarantor). 

0K15.7 If P asks for payment from R, then R is entitled to ask Q to pay the debt, 
provided that Q had given his permission to R before R guaranteed it. 


0K15.8 If P cancels the debt Q owes him, then R is also free of the obligation to pay 
P. But if P cancels R's obligation to cover Q's debt, then Q is not thereby free of the 
debt he owes P. 


@K15.9lf R pays Q's debt to P, then R can collect it from Q, 
his permission to R before R guaranteed it. But if Q had not 
to R to guarantee), then R is not now entitled to collect it 
R paid if off with Q's leave or without it. 


provided that g had given 
(0: given his permission 
from Q, no matter whether 


@K15.10lt is not valid to guarantee delivery of particular articles ( N ayn) (A: as they 
are not financial obligations (dis: k9.2(b) ), such as something wrongfully taken, or 

articles loaned for use (0: i.e. "guaranteeing" they will be returned to their owner). 

0K15.11: Guaranteeing Another's Appearance 

It is permissible for R to guarantee that Q will appear in person (0: in court) 
provided: 

(a) that Q owes someone something or is liable to punishment for a crime against 
another person, such as when the other is entitled to retaliate (def: 01-03) against Q, 
or when Q has charged someone with adultery without evidence (def:ol3); 

(b) and that Q gives R permission to guarantee his appearance. 

It is not valid to gurantee Q's appearance if (non-(a) above) Q's crime is against 
Allah Most High (0: such as drinking,adultery, or theft). 


0K15.12 If R guarantees Q's appearance but does not specify when, he is reguired to 
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produce Q at once. But if R stipules a certain time, then he is required to do so at 
that time. 

If Q disappears and his where abouts is unknown, R is not required to produce Q until 
he knows where Q is. 

(A: When R knows where Q is, then) R is qiven time to travel to where Q is and return. 
If R does not brinq Q, then R is under arrest, thouqh he is not responsible for Q's 
(A:unfulfilled) financial obliqations. 

If Q dies, the quarantee is nullified, thouqh if R is asked to produce Q's body before 
burial to verify its identity, he is obliqed to if able. 

*2*Chapter K16.0: Partnerships (Sharika) 

@K16.IPartnership is valid with anyone havinq full riqht to dispose of his own 
property. 

0K16.2: Cooperative Partnership 

There are four kind of partnership (dis:kl6.9) of which one alone, cooperative 
partnership, is valid. It consists of each of the two (A: or more) partners puttinq up 
capital, which must be either money or a funqible commodity typically transacted 
measure for measure (mithli, def:k20.3(l) ) (0: as opposed to qoods appraised and sold 

as particular pieces of merchandise (mutaqawwim), which cannot form the basis of a 
partnership because it is impossible to mix each partner's share with the other's 
(dis:below) ). 

@K16.3lt is a condition for the validity of a cooperative partnership that the two 
shares of capital put up by the partners be inter mixed such that it is impossible to 
tell them apart. 

@K16.5It is a necessary condition that each partner qive the other his permission to 
handle the capital (0: that they have put in common). 

Each partner must deal in a a way that realizes their common capital's best advantaqe 
and maximal safety. Thus, neither partner may travel with it (0: i.e. the shared 
capital, because of the danqer in travellinq) or sell for postponed payment (N: unless 
the other partner qives him permission, in which case (A:either of) these are 
permissible). 

0K16.6 It is not necessary that the two shares of capital put up by the partners be 
equal in amount. 

Both profits and losses are divided between the two partners in proportion to the 
percentaqe of the shared capital each of them put up (0: even if there is a difference 
in the amount of work that each does). If they stipulate otherwise, the partner who 
put up one hundred, for example qets two-thirds, while the partner who put up two 
hundred qets one-third; or stipulatinq that each qets an equal share, despite havinq 
put up unequal amounts). (N: This is in the Shafi'i school. The Hanafis and Hanbalis 

hold that it is permissible for the distribution of profits to be disproportionate (A: 
to the amount of capital each investsO, correspondinq to the disproportionate amount of 
work each puts into the venture (A: or any other division of the profits which they 
both aqree upon). ) 

0K16.7 If partner A forbids partner B handle the shared capital, then B is not entitled 
to handle it, thouqh A is still entitled to (0: handle both shares, one of which is his 
by ownership, and the other by permission of his partner) until B forbids him to handle 
it. 

0K16.8 Each partner is entitled to cancel the partnership whenever he wants (0: and it 
is also cancelled by the death or instanity of either or both partners). 

0K16.9 The followinq types of partnerships are not valid: 

-1- manual partnership (sharika al-abdan), such as the partnership of two porters or 
other workers aqreeinq to divide their earninqs between them (N: thouqh this type of 
partnership is valid in the Maliki, Hanbali schools); 
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-2- well-known partner partnership (sharika al-wujuh) (n: such as of two individuals 
who put up no capital, but have good reputations among people which create confidence 
and enable them to purchase trade goods for deferred payment, the profits from the sale 
of which they agree to divide between them (Mughni al-muhtaj ila ma'rifa ma'ani alfaz 
al-Minhaj (y7 3), 2.212) ). 

-3- and comprehensive partnership (sharika al-mufawada) (n: an agreement by which the 
partners share whatever they each earn from their respective (A: separate) funds and 
labor, mutually covering the financial liabilities incurred by either (ibid.,2.212) ). 

*2^Chapter K17.0: Commissioning Another To Do Something (Wakala) 

@(n: Given persons X (al-muwakkil) and Y (al-wakil) (A: where X and Y article to sell 
for him. This section deals with commissioning others to carry out such requests, which 
have four integrals: 

(a) X ; 

(b) Y; 

(c) the act that is being commissioned (al-muwakkal fihi); 

(d) and the words by which X commissions Y to do it). ) 

0K17.1 It is a necessary condition that both X and Y have full right to perform the act 
being commissioned, though it is permissible to commission a child to let people into 
one's house or take a gift to someone. 

0K17.2: Things One May Commission Others To Do 
X may commission Y: 

-1- to conclude contracts on X's behalf (0: such as a sale, gift, putting up 
collateral, conducting a marriage contract, guaranteeing payment, or transferring a 
debt) ; 

-2- to cancel contracts on X's behalf (0: such as cancelling a sale or returning 
defective merchandise); 

-3- to conduct X's divorce; 

-4- to make claims (A: by lawsuit against others, as lawyers do); 

-5- to ensure fulfillment of established claims (0: from whoever owes them to X, after 
they have been established by proof); 

-6- or to take possession of something that is free to take, such as wild game, 
pasturage, or water 

(0: by Y conveying it from land which X is permitted to take it from, since this is a 
way of gaining property just as sale is) . 

0K17.3 It is not permissible for Y to undertake obligations of worship that X owes 
Allah Most High, except for: 

-1- distributing zakat to deserving recipients (0: or giving food or alms as an 
expiation, or voluntary charity); 

-2- performing hajj (0: or 'umra, which another may perform on the behalf of an invalid 
or a deceased person); 

-3- and slaughtering sacrifices (dis: j12.6 (end), j14.3). 

0K17.4 It is permissible to commission Y to perform an obligation (0: to Allah) that 
consists of inflicting a prescribed legal penalty (hadd) (0: such as the penalties for 
the crimes of accusing another of adultery without proof (def:o!3), adultery, or 
drinking), but is not permissible to commission Y to establish that such an obligation 
exists (0: such as by X telling Y, "I commission you to affirm [A: in court, by Y 
submitting X's testimony] that So-and-so has committed adultery," or "that So-and-so 
has drunk wine"). 

@K17.5It is a necessary condition for the validity of X's commissioning Y that there 
be : 

(a) a spoken proposal (0: indicating X's wish for Y to handle some matter for him) that 
does not restrict the (A fact of there being a) commission by giving conditions under 
which the commission takes effect (0 such as saying, "If So-and-so come, I hereby 
commission must be) such as saying, "I commission you, " or "Sell this garment for me"; 
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(b) and an acceptance (0:by Y, whether this be) in word or deed, i.e. by Y simply doing 
what he has been asked to, it is not necessary that his acceptance take place 
immediately. 

0K17.6 When X validity commissions Y to do something, X may include stipulations about 
how it is to be carried out, such as saying, "I commission you, but don't sell it sell 
it till after a month." (A: The previous ruling prohibits stipulations restricting the 
fact of Y being commissioned Y and his stipulations merely govern how Y is to do it.) 

(0: A temporary commission, such as saying, "I commission you for one month," is also 
valid. ) 

0K17.7 Y may not commission another to perform what X has commissioned Y to do unless X 
either gives Y permission to commission another, or Y cannot undertake the task (0: 
because he is unable to, or it doe not befit him) or it incapable of it because it is 
too much (A: for a single person to perform). 

0K17.8 : The Agents Discretionay Powers 

Y is not entitled to sell an article (A: he has been commissioned to sell) to himself 
or his underage son, nor (0: is it valid) to sell it: 

-1- for less than the current price of similar articles; 

-2- for deferred payment; 

-3- or for other than the type of money used locally; 

though Y may do these (0: (1), (2), or (3) if X grants him permission to. 

@K17.9Y's sale of the commissioned article is not valid when X specifies the type of 
funds he wants as its price, but Y sells it for a different type, such a when X says, 
"Sell it for a thousand dirhams," but Y sells it for a thousand dinars. But Y's selling 
it is valid if X specifies the amount he wants and Y sells it for more, provided the 
type of funds is the same, as when X says," Sell it for a thousand, "but Y sells it for 
two thousand-unless X has specifically prohibited this (0: in which case the sale would 
not be valid, as it contravenes X's commission). 

@K17.10lf X commissions Y to "buy such and such a thing for a hundred, "but Y buys one 
worth a hundred for less than a hundred, then the purchase is valid. But if Y buys one 
for two hundred that is worth two hundred (A: when X has commissioned him to buy one 
for a hundred), then the purchase is not valid. If X tells Y, "Buy a sheep with this 
dinar, "(0: and describes it in type and so forth, since without such a description, 
the commission would not be valid), but Y buys two sheep (A: with that dinar) of which 
each one is worth a dinar, then the purchase is valid and both sheep belong to X,though 
if the sheep are not each worth a dinar, then the purchase is not valid. 

0K17.11 When X commissions Y to sell something to a particular person, it is not 
permissible (0: or valid) for Y to sell it to another. 

0K17.12 When X tells Y, "Buy this [A: particular] garment,"and y buys it and X finds it 
is defective, then Y may return it for a refund (0: and so may X, since he is its 
owner). But when X merely tells Y to "buy a garment" (0: without further restriction), 
then it is not permissible for Y to buy a defective one (0: because the lack of further 
restrictions is understood to mean being free of defects, and if Y buys a defective 
one, the purchase is invalid) . 

0K17.13 It is a necessary condition that the thing Y is being commissioned to do is 
determinately known 

(0: to X and Y) in some respects. Thus, if X says, "I commission you to sell my 
property and conduct the divorce of my wives," his commission is valid, though if he 
merely commission Y to "handle everything large or small," or " all of my affairs, " it 
is not valid. 

0K17.14 Y's responsibility in a commission is that of someone who has been given a 
trust (0: since he represents X, and his possession of the article is like X's). 
meaning that if (0: X's) property is destroyed without negligence while in Y's 
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possession, Y does not have to pay for it. (0: But when Y is to blame and negligent, a 
when he uses the article himself or keeps it in a place lacking the normal precautions 
for safeguarding similar articles, then he must pay for its loss, as with any trust.) 

0K17.15 Y's word (dis: k8.2) is accepted over X's when there is a dispute: 

-1- concerning the commissioned article's destruction; 

-2- as to whether the article was or was not returned to X; 

-3- or whether Y betrayed his trust. 

0K17.16 Either X and Y may cancel the commission at any time. If X relieves Y of his 
commission, but Y does not learn of this and performs it, then what he has done is not 
legally binding or effective (0: because he did not have the right to handle the 
matter). 

0K17.17 The commission is cancelled when X and Y dies, loses his sanity, or loses 
consciousness (Ar. ughmiya 'alayhi, i.e. through other than falling asleep). 

*2*Chapter K18.0: Deposits for Safekeeping (Wadi'a) 

@(n: Given persons P (al-mudi') and Q (al-wadi') (A: where P deposits an article with Q 
for safekeeping until such time as P should want it back. Such deposits have four 
integrals: 

(a) the article (al-wadi'a); 

(b) the verbal agreement; 

(c) P; 

(d) and Q). ) 

(0: The appropriateness of mentioning deposits for safekeeping after having discussed 
commissioning others is plain, namely that both the person commissioned and the person 
with whom something is deposited are bearers of a trust, and do not pay for the loss or 
destruction is the result of their wrongdoing (A: or remissness in taking normal 
precautions). ) 

@K18.IDeposits for safekeeping are only valid when both P and Q full right to handle 
their own property. 

Thus, if a child or a foolhardy person (def: kl3.1 (A:) ) deposits something for 

safekeeping with an adult, he should not accept it. If he does, then he is responsible 
for it (0: and must cover the cost if it destroyed) and is not free of the 
responsibility until he returns it to the child's guardian. He is not free of the 
responsibility if he merely returns it to the child. 

If an adult deposits something for safekeeping with a child (A: or other person without 
full disposal over their affairs), then the child is not responsible if the article is 
destroyed through negligence or otherwise (0: as when an act of God befalls it), though 
if the child destroys the article, he is financially responsible for it. 

0K18.2 It is unlawful for Q to accept a deposit for safekeeping when he is not able to 

protect it. It is offensive for him to accept it if he is able to protect it but cannot 
trust himself and fears he may betray the responsibility> But if he can trust himself, 
it is desirable and praiseworthy for him to accept it. 

@K18.3lf Q accepts a deposit for safekeeping, he is obliged to keep it in a place 
meeting the normal specifications for safeguarding similar articles (A: for his town 
and times) (0: which varies according to the nature of the article deposited, as each 
thing has precautions proper to safeguarding it (dis:ol4.3) ) . 

@K18.4If Q plans to travel or fears he may die, he must return the deposited article to 
P. If Q cannot find P or someone commissioned by P (A: to manage P's affairs), then he 

must deliver it to the Islamic magistrate (A: to keep for P). If there is none, Q 

leaves it with a trustworthy person (0: and he is not obliged to delay his trip), 
though if he deposits the article with a trustworthy person when there is an Islamic 
magistrate, he is still financially responsible for it. 

If Q fails to take the above measures (A: of returning it to the owner or next most 


193 



appropriate person available) and he dies without having provided in his will for 
returning the article, or he travels with it, then he is financially responsible for 
it, unless he dies suddenly, or looting or fire breaks out in the city, and he travels 
with it because of being unable to give it to any of the above persons. 

@K18.5Whenever P asks for the deposited article, Q is obliged to return it by allowing 
P to take it (0: i.e. by relinguishing possession of it, though this does not mean he 
has to transport it to P) . 

0K18.6Q is financially responsible for the deposited article if: 

-1- without excuse, he delays allowing P to take it; 

-2- he deposits the article or safekeeping with a third party, without having had to 
travel and when there was no need; 

-3- he mixes the deposited property with his own property or with some of P's other 
property such that the deposited property is no longer distinguishable from what it has 
been mixed with (0: as opposed to when the deposited property can be easily 
distinguished and has not depreciated as a result of being mixed); 

-4- he takes the article out of the place of safekeeping to use, even if he did not use 
it (0: because merely taking it out with such an intention is a betrayal of his trust); 
-5- he does not keep it in a place meeting the normal specifications for safeguarding 
similar articles; 

-6- or if P has told him, "Keep it in such and such a particular place for 
safeguarding, "but he instead puts it in a different place less protected (0: than the 
one P indicated), even when this second place meets the normal specifications for 
safeguarding similar articles (0: though if Q puts it in a different place with 
protection egual or superior to the place P has indicated, Q is not responsible for 
it) . 

@K18.7Either party may cancel the deposit for safekeeping agreement at any time. The 
agreement is also annulled when either party dies, loses his sanity, or loses 
consciousness (Ar. ughmiya 'alayhi, i.e. through other than falling asleep). 

@K18.8pQ's responsibility in accepting a deposit for safekeeping is that of someone who 
has been given a trust (0: meaning that his claims when he swears an oath (N: and 
neither side has proof (dis:k8.2) ) are accepted, a he is a trustee). His word is 

accepted over P's when there are disputes about: 

-1- whether the deposit for safekeeping was actually made (0: When P claims that it 
was) ; 

-2- whether the article was returned to P; 

-3- or whether and how the article was destroyed (0: when Q claims it was). 

Thus if Q says, "You did not deposit anything with me," or "I returned it to you," 
or :It was destroyed without negligence on my part," then his word is accepted when he 
swears. 

0K18.9 It is a necessary condition for the validity of a deposit for safekeeping that P 
states it in words such as "I entrust it to you to keep," or "I entrust it to you to 
protect." It is not necessary that Q give a spoken reply to this, but is sufficient for 
him to simply accept the article. 

*2^Chapter K19.0: Lending Something for Use ('Ariyya) 

@(n: Given persons A (al-mu'ir) and B (al-musta'ir) (A: where A lends B an article to 

use and return after use. This section discusses such loans, which have four integrals: 

(a) the article (al- N ariyya); 

(b) the verbal agreement; 

(c) A; 

(d) and B) . ) 

@K19.1A's lending an article for B to use is valid if A possesses full disposal over 
his own property and has the lawful right to the article's use, even if he is only 
renting (n: though not if someone else has lent him the article without giving him 
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permission to relend it, as at kl9.8) . 

@K19.2lt is permissible to lend anything that can be benefited from while the article 
itself still remains 

(0: such that B gets some use out the article, as is usually the case, or else he 
materially gains from it, as when he borrows a sheep for its milk or its expected 
offspring, or borrows a tree for its fruit. It is not valid to lend something of no 
lawful benefit such as a musical instrument (dis: r40), or such things as edibles, 
which do not themselves exist after use, since their use consists solely in their 
consumption). 

(A: The latter would be a loan (gard, def:klO) repayable in kind, and hence not 
included in lending for use.) 

@K19.3lt is necessary for the validity of lending something for use that either A or B 
state the agreement in words. (0: The loan is not valid except by either A or B stating 
it, such as by B telling A, "Loan me such and such." and then A giving it to him. The 
action alone, between A and B, is insufficient.) 

0K19.4B may then use the article according to the permission given. He may: 

-1- do what A has given him permission to; 

-2- or do the eguivalent (0: in respect to the wear and tear on the article involved) 
or something less, though not if A has forbidden B to do other than what he has 
specifically given him permission to do. 

If A tells B, "Plant wheat,"(A: on land lent), then it is permissible for B to plant 
barley, though not vice versa (0: since wheat is harder on the soil than barley), while 
if A merely permits B to plant, without further restriction, then B may plant whatever 
he wishes. 

0K19.5 When A permits B to plant an orchard or build buildings on property he lends B, 
but later wants the land back, then: 

-1- if A had stipulated that B would have to remove the trees or buildings, then B 
removes them (0: obligatorily, performing what was stipulated, for if B will not, then 
A may remove them); 

-2- but if A had not stipulated this, then if B whether, he may remove them, though if 
B does not (0: but rather chooses to keep them there), then A has a choice between 
leaving them on the land for rent (0: from B for the land), or else removing them (0: 
the trees or buildings) and being obliged to pay B a compensation for the loss of value 
(0: to the trees (A: or buildings) ) caused by removal. 

A is entitled to take back the article lent at any time he wishes. 

0K19.6B is financially liable for the article lent (N: even if it is destroyed by an 
act of God) . If it is destroyed while B is using it for other than what A gave him 
permission to do with it, even if not through B’s negligence, then B is responsible to 
A for the article’s value (A: at the market price current for similar articles on) the 
day of its destruction (0: and he may either replace it or pay A for it). 

But if the loaned article wears out through being used in the way that A gave 
permission to use it; then B is not financially responsible for it (N: as when B 
borrows a garment to wear which becomes worn out through use alone). 

0K19.7 B is responsible for the measures entailed in returning the article to A. 

0K19.8 B may not loan (0: the article lent to him) to a third party (0: without 
permission). 

*2*Chapter K20.0: The Return of Wrongfully Taken Property (Ghasb) 

@(0: Taking another's property is an enormaity (dis:p20), the scriptural basis for its 
prohibition being Koranic verses such as the word of Allah Most High, 

"Do not consume each other's property through falsehood"(KOran 2:188). ) 

(n: Given persons X and Y (A: where X takes an article belonging to Y. This section 
presents the details of X's obligation (dis: p77.3) to restore Y his property). ) 
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@K20.IWrongfully taking (ghasb) means to appropriate what is another’s right (0: even 
if this consists of the right to use something, such as forcing someone sitting in a 
mosgue or marketplace to get up from his place) unjustly. 

@K20.2When X wrongfully takes anything of value from Y, even if the value is 
inconsiderable, he is obliged to return it unless this involves destruction to life or 
lawful property, as when X takes a plant and nails it over a leak in the hull of a ship 
at sea that is bearing others' property or worthy people or animals (N: meaning those 
not obligatory to kill (def:e!2.8(0:) ) ). 

@K20.3lf the article taken is destroyed while in X's possession or X himself destroys 
it, then: 

-1- if it was fungible (mithli, a homogeneous commodity transacted by weight or 
measure, an egual amount of which precisely supplies the place of another), then X is 
financially responsible for replacing it with an egual amount, fungible meaning that 
which is measured by volume or weight, and which can be validly sold in advance (def; 
k9.2 (b,d,f,g) ) such as grain, gold or silver, and so forth, while nonfungible 

(mutagawwim, commodities appraised and transacted as particular pieces of merchandise) 
means everything else, such as livestock and articles of heterogeneous composition, 
like meat pastry, and so forth; 

-2- if the article was fungible (mithli) but it is no longer possible for X to obtain 
an egual amount to return to Y, then X owes Y its value, which is reckoned at its 
highest market value between the time X seized it and the time of its subseguent 
unavailability; 

-3- but if the article was nonfungible (mutagawwim), X owes Y its highest market value 
during the interval between X's taking it and the time of its destruction. 

(N: The foregoing apply to when X has appropriated a physical article or commodity 
('ayn). As for when he has wrongfully appropriated the use of something, the 
obligation consists of repaying Y the cost of renting a similar article for a similar 
amount of time.) 

@K20.4X's word (0: provided he swears an oath (N: and neither side has proof (dis:k8.2) 

) ) is accepted over Y's when there is a dispute about the destroyed article's value 

(0: when both agree that it has been destroyed) or about its destruction (A: as to when 
it occurred, for example). But Y's word is accepted over X's when there is a dispute 
about whether or not X returned the article to Y. 

@K20.5If the property returned by X is materially diminished or has depreciated in 
value because of some new defect, or both, then X is obliged to pay Y compensation for 
the loss of value (0: while still being obliged to return the rest). 

But if the article has diminished in value solely because its market price is now less, 
then X is not reguired to pay anything. 

@K20.6lf the article possesses a utility (0: meaning a rentable utility, as a house 
does), then X owes Y its rent for the period that X had it, no matter whether he used 
it or not. 

@K20.7Anyone who obtains the wrongfully appropriated article from X, or subseguently 
obtains it from the person who got it from X, and so forth, on down, is financially 
responsible (def: k20.2-6) to Y for it, no matter whether such a person knows of its 
having been wrongfully appropriated or not. 

0K2O.8 (N: Given persons X,Y, and Z, where X has wrongfully taken something from Y, and 

then Z obtains it from X. This ruling describes the compensation due to Y when the 
article has been damaged or destroyed in Z's possession.) 

Y is entitled to demand restoration or payment for the loss or depreciation of the 
article from either X or Z. The obligation to cover this becomes Z's own financial 
liability-meaning that if Y asks Z for compensation, Z may not in turn demand it from 
X; though if Y asks X for it, X may it turn demand it from Z-in the following cases: 

-1- when Z obtained it knowing that it had been wrongfully appropriated; 

-2- when Z obtained it not knowing that it had been wrongfully appropriated, but the 
means by which Z obtained it would have made him financially responsible for its 
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destruction anyway, as when Z himself wrongfully appropriated it or borrowed it for use 
(def: kl9) from X. (0: Z is also financially liable if he bought it from X); 

-3- or when Z obtained it not knowing it had been wrongfully taken, and the means by 
which he got it from X would not otherwise have made him responsible for its 
destruction except for the fact that he himself precipitated its destruction (A: as 
when X deposits it with Z for safekeeping and Z destroys it). 

*2^Chapter K21.0: Pre-Empting the Sale of a Co-Owner's Share to Another (Shuf'a) 

@(n: Given P, Q, and R (A: where P and Q each own part of some dividable piece of real 
estate, and P sells his part to R, a third party. In such a case, Q can legally force R 
to sell the part to him by right of pre-emption (N: whose purpose is to prevent the 
harm to Q that would result if R were to subseguently go to the Islamic magistrate and 
demand that the property be divided to distinguish his property from Q's) ). ) 

0K21.1 Preemption is only legally binding: 

(a) on a portion of real estate (A: that belonged to P and Q) which can be divided 
without loss of value; 

(b) when P has sold his part (A: to R) for recompense. 

In such a case, Q may preempt its being sold to R by buying R's share for the price 
that P and R agreed on. If there are several co-owners in place of Q, they each buy a 
part of the share proportionate to the percentage of the whole property they 
respectively own. 

(A: If there is disagreement between the parties as to how much P sold it to R for, and 
there is no proof, then) R is the one to say (A: when he swears(def:k8.2) ) how much 

the price of the part was. 

@K21.2lt is a necessary condition for the pre-emptive sale that Q effect it with words 
such as "I hereby appropriate this property by preemption." 

It is also necessary that Q give R the price, that R agree to let Q pay it later, or 
that the Islamic magistrate rule that Q may buy the property by preemption; in any of 
which cases Q takes possession of it. 

If R paid P with something fungible (mithli, def: k20.3(l) ), then Q must pay R an 

egual amount. If R paid with something nonfungible, then Q must pay its value (A: in 
the marketplace on) the day of the sale. 

@K21.3There is no preemption if: 

-1- the property is divided (N: already, by boundary markers or similar); 

-2- the building and trees on the land are sold separately from it; 

-3- the property cannot be divided without eliminating its usefulness (non-k21.1(a) ), 

such as a cistern or a narrow walkway; 

-4- R acguired it without paying a price for it, as when it has been given to him as a 
gift; 

-5- or if R bought it with a price whose amount was not known(A: such as "for this pile 
of silver you see"). 

0K21.4 It the building and trees have been sold with the land (A: for one price), then 
Q also takes them as part of the land he preempts. 

0K21.5 Preemption must occur immediately (A:upon Q's learning of P's having sold the 
property to R). When Q learns of it, he must preempt at once (def:f4.5). If he delays 
without excuse, he no longer has the right to preempt, unless R bought the property 
from P for postponed payment, in which case Q has a choice between buying it at once, 
or waiting until payment is due and then buying it. 

If Q learns of the sale while ill, or being denied, he must commission someone 
(def:kl7) to preempt for him. If he does not, he loses the right to preempt, unless he 
was unable to commission someone, or the person who informed him of the sale was a 
child or someone unreliable, or he was informed of it while travelling and then started 
returning in order to preempt; in all of which cases he may still preempt. 


@K21.6lf R has built, or planted trees (A: before Q could preempt), then Q has a choice 
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between paying R the value of the new buildings (A: or trees) and taking possession of 
them, or else removing them and paying R for the loss of value (A: to them as a result 
of being removed). 

If R has given away the part of the property (A: that he bought from P), made it a 
charitable endowment (wagf,def;k30), sold it, or returned it to P because of a defect, 
then Q may annul any of these transactions that R has effected. 

Q also has the right to take the property from the person who bought it from R, by 
paying this person who bought it from R, by paying this person the amount for which he 
bought it. 

0K21.7 If Q dies (A: before he is able to preempt), his heirs can preempt. If some of 
them decline to do so, the rest of the heirs may still preempt the entire portion, or 
may relinguish the right to preempt any of it. 

*2*Chapter K22.0: Financial a Profit Sharing Venture (Qirad) 

@(n: Given persons X (al-malik) and y (al-'amil) (A: where X and Y a sum of money for Y 
to do business with, on the basis that X will take a percentage of the profits. Such 
ventures have six integrals: 

(a) X; 

(b) Y; 

(c) the work performed by Y; 

(d) the profit (n: divided between them at a given percentage); 

(e) the spoken form; 

(f) and the venture’s capital (n: which is put up by X) ). ) 

@K22.lFinancing a profit-sharing venture (girad) means for X to give Y money with which 
to trade, the profits to be shared between them. (0: It is not valid to finance such a 
venture on the basis that a third party gets any of the profit.) 

It is only valid when both parties have full right to manage their own property. It 
also reguires that there be: 

(a) a spoken proposal (0: by X, such as "I finance you,” or "I engage you, "or "Take 
these dirhams [N: as a trade loan]"); 

(b) an acceptance (0: by Y in words. It is insufficient for him to begin working 
without saying anything) ; 

and that the invested capital be: 

(c) money (lit. "gold or silver" (A: money taking their place in these rulings) ); 

(d) of known amount; 

(e) physically existent (A: i.e. it can be seen and handled, not merely a debt or 
financial obligation to be collected); 

(f) delivered to Y (0: it is not valid to finance a profit-sharing venture on condition 
that the funds be held by someone other than Y, such as X holding them and paying for 
what Y buys, since y might not find X he needs him); 

(g) (A: and that Y be given the funds) in return for (A: X's receiving) a known 
fraction of the entire profit, such as a half or a third. 

Financing a profit-sharing venture is not valid when: 

-1- (non-(c) above) the capital put up consists of commodities; 

-2- (non-(f) ) X holds the funds; 

-3- (non-(g) ) it is stipulated that either X or y be specifically entitled to the 

profits from a certain part of the business (0: such as saying, "You get the profits 
from the clothing, and I get the profits from the livestock"); 

-4- (non-(g) ) either X or Y is guaranteed (N: for example) ten dirhams of the profit 

(0: since they might not make more than ten, in which case the second partner would get 
nothing) (A: rather, they must specify the percentage that each will take); 

-5- (non-(g) ) it is stipulated that one of them be entitled to all of the profit; 

-6- or (non-(f) ) it is stipulated that X work with Y in the business. 

0K22.2 Y's role is to conduct business and related matters with consideration for their 
best financial advantage and with circumspection. Y may not sell at a loss, sell for 
deferred payment, or travel with the capital, and so forth, without X's permission. 
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0K22.3 The agreement between X and Y is nullified whenever X stipulates (0: something 
that is not obligatory for Y in such ventures, such as) that Y buy wheat, mill it, and 
bake it; that Y buy yarn, weave it, and sell it; that Y not deal except in such and 
such a rare commmodity; or that Y deal exclusively with So-and-so. 

0K22.4 When such an agreement is invalid, the transactions Y has conducted are valid, 
and Y is paid the wages that are usual for such work, unless X had stipulated, "I get 
all the profits, "in which case he takes all of it and Y gets nothing (0: since he 
worked without expecting anything). 

0K22.5 When either X or Y cancels the agreement, loses his sanity, or loses 
consciousness (Ar. ughmiya 'alayhi, i.e. through other than falling asleep), then the 
agreement is annulled and Y is obliged to liquidate the holdings (A: by changing them 
back into funds). 

@K22.6(A: When neither party has proof,) Y's word (0: if he swears (dis:k8.2) ) is 

accepted over X's when there are disputes: 

-1- concerning the amount of capital originally put up; 

-2- as to whether or not the capital was restored to X; 

-3- concerning the destruction of the holdings; 

-4- or as to whether Y betrayed his trust. 

@K22.7If X and Y dispute as to how much of the profit was stipulated half for me," and 
X replies, "To the contrary, it was onethird"), then each party swears an oath 
supporting his own claim (0: and when they have sworn, X gets all the profit, and Y 
receives the wages customary for the work he did). 

0K22.8 Y does not own his share of the profit until the venture's final division. (0: 
His possession of it is only finalized by dividing the profits when the holdings ae 
liquidated and the agreement is terminated.) 

*2^Chapter K23.0: Watering Grapes or Dates for Part of the Crop 
*2^Chapter K24.0: Sharecropping (Muzara'a) 

@(n: Sharecropping means to farm someone's land for a share of the harvest. In the 
Shafi'i school, it is not permissible or valid except on strips of land between date 
groves under certain conditions, such as: 

(a) that the landowner provide the seed; 

(b) that it be unfeasible to separate working the trees from working the ground; 

(c) and that the sharecropper be currently working the trees also, under the above 
9k23) arrangement. 

This section has been left in Arabic below, and rulings from the Hanafi school, which 
permits sharecropping, have been added by the translator.) 

@K24.2(Ahmad Quduri:) Abu Hanifa (Allah have mercy on him) holds that sharecropping, 
for one-third or one-fourth of the harvest (or anything less or more), is invalid, 
though Abu Yusuf and Muhammad (A: the colleagues of Abu Hanifa) hold it to be valid. 
Sharecropping, in the view of the latter two, is of four types (A: three of them valid 
and one invalid). 

(n: Given persons X and Y, and the four agricultural variables: land, seed, labor, and 
oxen (i.e. the means of plowing) :) 

-1- X provides the land and seed, and y provides the labor and oxen; and seed; which is 
permissible; 

-2- X provides the land, and Y provides the labor, oxen, and seed; which is 
permissible; 

-3- X provides the land, oxen, and seed and Y provides the labor, which is permissible; 
-4- or X provides the land and oxen, and Y provides the seed and labor; which is not 
valid. 

A sharecropping agreement is only valid if the period of the agreemtnt is determinately 
specified (lit. "known"), and it requires that the total produce be divided between the 
partners (A: not a specific number of bushels to one, for example, or on condition that 
the produce from ne part of the land belong to one of them and the produce from another 
part belong to the other) (al-Lubab fi sharh al-kitab (y88) , 2.228-30) . 
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*2*Chapter K25.0: Renting Things and Hiring People's Services (Ijara) 

@(n: Given persons P and Q, where Q rents a pack animal from P, or hires P as a guide. 
The title of this section, Ijara, has the dual significance of renting an article and 
hiring a person's services.) 

(0: Lexically,rent is a name for the rental fee. In Sacred Law it means to take 
possession of a utility or service for payment under certain conditions, It has four 
integrals: 

(a) the spoken form; 

(b) the fee; 

(c) the utility or service; 

(d) and the persons making the agreement.) 

0K25.1A rental agreement is only valid between two persons entitled to conduct sales 
(def; kl.2) It reguires both a spoken offer, such as "I rent this to you." or "the use 
of it"; and a spoken acceptance. (0: The agreement must also specify how much the 
rental fee is.) 

@K25.2There are two types of rental agreements: 

-1- renting anticipated utilities or services described in advance and under obligation 
to deliver (ijara dhimma); 

-2- or renting the use or services of an identified thing or individual who is present 
(ijara 'ayn). 

Rental of something anticipated (ijara dhimma) consists of Q saying, for example, "I am 
renting from you a pack animal of such and such a description," or "I am hiring you to 
tailor a garment for me,"or "to provide me with transportation to Mecca." 

Rental of something identified and present (ijra'ayn) consists of Q saying, for 
example, "I rent this animal from you," or I hire you to sew this particular garment 
for me." 

@K25.3lt is a necessary condition for a valid rental of something anticipated (ijara 
dhimma) that P accepts the fee for it at the time the agreement is made. 

@K25.4The necessary conditions for a valid rental of something identified and present 
(ijara 'ayn) are: 

(a) that the article (or person whose services are) being rented be a particular 
individual (0: meaning visible to the eye, as in sales); 

(b) that the article (or person's service) be within P's power to deliver such that Q 
can utilize it as intended (0: within one's power to deliver including both the actual 
ownership of an article and the possession of the right to use it, such that if Q is 
renting it from P, Q may in turn rent it out to a third party); 

(c) that Q have the right to utilize the article (or services of the person hired) as 
soon as the deal is made; 

(d) that the utility for which the article is being rented not entail the article's 
destruction; 

(e) and that the agreement specify a rental period that the rented article will 
probably outlast, even if it be a hundred years, as in the case of land. 

Thus, rental of something identified and present (ijara'ayn) is invalid when it 
consists of: 

-1- (non-(a) above) hiring the services of "one of these two servants"; 

-2- (non-(a) ) hiring someone absent (A: from the place where the agreement is made); 
-3- (non-(b) ) renting land for agricultural use when the land is without water and the 
area's rainfall is insufficient for crops; 

-4- (non-(c) ) P renting out something (A: that he is already renting to Q) to a third 

party for the year following the current one, though Q may rent it for the following 
year (0: since his rental period is unexpired and the two periods are contiguous); 

-5- (non-(d) ) wax for fuel; 

-6- (non-(e) ) or renting out an article unlikely to last, for example, more than a 
year, for a period longer than that. 

0K25.5 
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(0: Additional) conditions for rental of something identified and present (ijara *ayn) 
(0: relating to its use or service) are that its utility be: 

(a) permissible in Sacred Law; 

(b) of some value; 

(c) determinately known (0: as to which one it is, its amount, and its utility, meaning 
that both P and Q know these things), such as saying, "I rent you this land to raise 
crops on," or "[A: I rent you this pack animal] to carry such and such a guantity of 
iron,"or" of cotton"; 

(d) for a period known (0: to both P and Q); 

(e) and for a fee known 9o; to both P and Q, in type and amount), even when it is 
merely seen in bulk, or when it consists of the use of some other utility or service. 
Thus, rental of something identified and present (ijara’ayn) is not valid when the 
utility for which it is being hired or rented consists of: 

-1- (non-(a) above) playing a flute; 

-2- (non- (a) ) transporting wine, other than to pour it out; 

-3- (non-(b) ) a hawker's cry that does not reguire any effort,even if it increases the 
demand for the merchandise; 

-4- (non-(c) ) carrying such and such a guantity (0: on a pack animal) when the nature 

of the load is unspecified; 

-5- (non-(d) ) being rented for "one dirham per month" when the total period (A: of 

occupancy, for example) is unspecified (A: though one may renew a valid rent agreement 
each month, and in such a case the landlord has the right to ask for it in advance); 

-6- or (non-(e) ) hiring someone for the "fee" of providing him with food and clothing. 

@K25.6The particulars of the utility (N: such as its precise duration) might not become 
determinately known except through the passage of time, as when renting a house or 
hiring a wet nurse in such cases the time must be preestimated (A; when the agreement 
is made, as a condition for its validity). 

Similarly, the utility or service might not become determinately known except through 
the work itself, such as when hiring someone to perform hajj in one's place (dis: 
jl.10) or the like, in which case the amount of work involved must be preestimated. 

If the utility reguires both time and work to become determinately known, as is the 
case with tailoring, building, or teaching someone the Koran, then the utility is 
preestimated (A: i.e. stated in the rental agreement) with regard to one of these two 
variables alone. It is not valid to estimate the utility with regard to both, such as Q 
saying, "[0: I hire you to ] tailor this garment for today's daylight hours" (0: since 
the work involved might take more or less time than that). 

@K25.7The necessary things reguired by Q in order to utilize, such as the key (A: to a 
house), or the reins, girth, or saddle(A: of a mount), are P's responsibility to 
provide. Things that merely enhance or improve the utility for which Q has rented the 
article are Q's responsibility. 

0K25.8Q is entitled to normal use of the article in obtaining the utility for which he 
has rented it of an eguivalent utility (A: riding it in a different direction, for 
example, the same distance as the agreed upon and under the same conditions). If Q 
travels farther than the agreed upon destination, then he is obligated to pay the 
rental fee agreed upon, plus the amount customarily paid for a distance comparable to 
the excess. 

0K25.9 It is permissible (0: only when renting something identified and present (ijara 
'ayn) ) for Q to pay in advance or to defer payment to the future. If neither party 
states whether it is to be paid in advance or whether in the future, then it is 
payable in advance. 

When renting anticipated utilities or services (ijara dimma), it is permissible to let 
Q use the utility prior to the agreed upon period, or to delay use until after the 
period. 

0K25.1O (0: When renting something identified and present (ijara 'ayn) ), if the 

article being rented is destroyed, the agreement is thereafter cancelled (0: with 
respect to the future, since the article to be utilized is no longer available then, as 
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opposed to the period that has transpired after the article's delivery, for which Q 
must pay an appropriate proportion of the agreed upon fee, based on the current market 
value of similar utilities or services). 

(0: When renting an identified and present utility or service (ijara 'ayn), ) if a 
defect occurs (0: in the article being rented, and the defect obviously entails a 
discrepancy in the rental fee), then Q has the option to cancel the agreement (0: 
unless P immediately undertakes to correct or repair the defect, for if he does, Q is 
not entitled to cancel it). But if the rental agreement concerns an anticipated 
utility or service (ijara dhimmaO (0: and the rented article has been destroyed after 
its delivery), then the agreement is not nullified and Q may not cancel it, but is only 
entitled to ask P to replace the article so that Q can obtain the utility anticipated. 

0K25.11 If the material Q has hired P to work on (A: e.g. when Q hires P to tailor a 
garment from material Q has given him) is destroyed in P's possession without his 
negligence, then P is not obliged to pay for its loss. 

If Q has rented an article from P and it is ruined in Q's possession without his 
negligence, then Q is not obliged to pay for its loss. 

0K25.12 If P and Q dies while the rental agreement is in effect, it is not cancelled. 

(0: Rather, if P has died, Q finishes using the article, while if Q has died, then Q's 
heirs finish utilizing it. Neither party has the right to cancel the agreement in such 
a case when the article itself still exists.) (A; The death of either party is 
considered by the Hanafi school to nullify the agreement.) 

@K25.13When the rental period is over, Q must return the article rented and is 
responsible for the measures (A: and the expenses) entailed in returning it. 

@K25.14When P or Q stipulates a particular rental period or a specific use for the 
article, then when P has delivered the article to Q and the period stipulated elapses, 
or a period elapses that is sufficient for the utility stipulated to have been obtained 
from the article (0: even if it has not in fact been obtained), then the rental fee is 
due (0: from Q, who rented the article under such stipulations), and the article must 
be returned. (0: This ruling holds for both renting something identified and present 
(ijara 'ayn) and renting something anticipated (ijara dhimma). ) 

@K25.15In an invalid agreement, Q owes P the amount typically paid for renting similar 
utilities, due whenever he would have owed P the fee agreed upon had the agreement been 
valid. 

*2*Chapter K26.0: Job Wages (Ja'ala) 

@(n: Given persons X and Y,where X offers Y a dirham to do a certain job.) 

@K26.1When X says, "I owe whoever builds me a wall a dirham" (A: or makes a similar 

offer), this is termed job wages. It is permissible that (A: the particulars of) such 
a job be unknown, though not the amount of the wage. Whoever then builds the wall for X 
is entitled to the amount stated, even if they are a group of people. 

@K26.2Whoever works when no wage has been stipulated does not deserve anything. If X 

and Y a garment to clean, saying "Wash it, "but does not mention a wage, and Y washes 
it, then Y deserves nothing (N: unless it is a well known customary usage that Y should 
receive a fee, as when Y is a barber or presses clothes and the like). If Y says, "You 
stipulated a wage for me, "but X denies it, then X's word is accepted (A: when there is 
no proof (dis:k8.2) ) (0: if he swears an oath). 

@K26.3Both X and y are entitled to cancel their agreement (0: before the job is 
finished), but if X cancels it after Y has begun work, then X is obliged to pay Y an 
appropriate portion of the wage agreed upon (0: such that if the job is half done, then 
X owes Y half the amount, and so forth). 

Otherwise (0: if X cancels it before Y has begun, or if Y cancels it himself after 
having begun), Y gets nothing. 
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*2*Chapter K27.0: Lost and Found (Luqta) 


@(n: Given Z, who finds an article lying on the ground and picks it up.) 

@K27.1When a responsible adult finds a lost and found article it is permissible for him 
to take (0: or leave) it. 

@K27.2lf he can trust himself to take the proper measures for such articles 
(disibelow), it is recommended that he pick it up, though if he cannot depend on 
himself not to betray the trust (A: by simply appropriating the article without telling 
anyone), then it is offensive for him to take it. 

@K27.3lt is recommended that the finder determine the type, description, and amount of 
the article he has found, its container, and the string with which it was tied (0: it 
being preferable that he record this in writing so as not to forget), and for him to 
have witnesses attest to his having found it. 

@K27.4The following two kinds of articles are permissible to pick up for safekeeping 
(def:k27.5) but unlawful to pick up as lost and found (A: to be advertised and then 
appropriated (def:k27.6) ). and should he do the latter, Z is financially responsible 
for the article: 

-1- something lost and found within the Meccan Sacred Precinct (Haram); 

-2- or an animal unmenaced by small predators, such as a camel or a horse lost and 
found on open range. 

In other than these two cases it is permissible for Z to pick up the article, either 
for safekeeping or to be advertised and then appropriated. 

@K27.5If Z picks up the article for safekeeping, he is not obliged to advertise having 
found it, and it remains in his care as a trust (def:kl7.14) which he is never entitled 
to dispose of in any way until he finds its owner, in which case he gives it to him. If 
Z wishes to deliver it to the Islamic magistrate, the latter must accept it. 

If Z picks up the article within the Meccan Sacred Precinct (Haram) for safekeeping, he 
is obliged to advertise his having found it (n: as below). 

@K27.6lf Z picks up an article intending to appropriate it if he cannot find the owner, 
then he is obliged to advertise its having been found for a (0: full) year on the doors 
of mosques, in the marketplaces, and the vicinity where he found it, in the manner 
customary for advertising such things. At the first of the period he should publicize 
it morning and evening, then subsequently once a day, then once a week, then once a 
month, such that the first advertisement is not forgotten and that it is realized that 
the subsequent notices are repetitions of it (0: and this is what is meant by the 

customary matter mentioned above). Z should mention some of the article’s 

characteristics in the advertisement, but not all of them (A: so that a would-be 
claimant is able to prove ownership by describing it in detail) (0: for if Z divulges 
them all (A: and a pretender takes it), then Z is financially responsible for its loss 
(A: if the real owner should appear and the pretender cannot be found) ). 

If the lost and found item is not something major, meaning something unlikely to cause 

much regret and which will probably be unsought after its loss, then it is not 

obligatory to advertise it for a whole year, though one must advertise it long enough 
that its owner will probably have ceased to be concerned about it (N: and this latter 
is the criterion for advertising most lost and found things, which need not be 
advertised for a whole year) . 

@K27.7When Z advertises a lost and found article for a year, it does not enter his 
possession until he chooses to appropriate it with a formal statement to that effect 
(0: and not by the mere intention. The statement consists of saying, "I take possession 
of it," or the like). Z takes possession of it when he chooses to do so (0: by 
uttering the above words). If it is destroyed before he chooses to appropriate it, Z 
is not financially responsible for its loss. 
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@K27.8lf Z has appropriated the article (N: which thus enters his financial liability), 
and the owner one day appears, then the owners is entitled to take: 

-1- the article itself, if it still exists; 

-2- an equal quantity (0: if it was funqible (Mithli, def:k20.3(l) ) ); 

-3- its market value (0: if it was nonfunqible (mutaqawwim), where market value refers 
to the qoinq price for similar articles on the day Z formally appropriated it); 

-4- or, if the article still exists but some defect has occurred in it, then the owner 
takes it back with an appropriate compensation (def:k5.4) (0: for the new defect that 

occurred while Z had it). 

@K27.9lt is offensive for a corrupt person (def: o24.3) to pick up a lost and found 
article. If he does, the article is taken from him and deposited with someone 
trustworthy, and a reliable person is dispatched to oversee the corrupt person's 
advertisinq (def:k27.6) of the find, after which the corrupt person may appropriate it. 

@K27.10ln cases where safekeepinq the article is not practicable as when it is a 
watermelon or similar Z may choose to either eat it or sell it (A: in either case 
coverinq the cost if the owner subsequently appears), after which he advertises findinq 
it for a year (0: if it somethinq major, or less than a year (dis:k27.6 second par.) if 
minor) . 

If it is possible to preserve the article, as when it consists of dates (A: which are 
conserved by dryinq), then if it is to the owner's advantaqe to sell it, Z sells it, 
while if it is to the owner's advantaqe to dry it, then Z dries it. (0: In such a case, 
if Z wants to simply donate the cost of dryinq it to the owner, he does so. Otherwise, 
he sells part of the lot to cover the cost of dryinq the rest, in the owner's 
interests. The difference between this and an animal found, of which all is sold, is 
that an animal's maintenance requires repeated expenditures that may add up to more 
than it is worth). 

*2^Chapter K28.0: A Foundlinq Child (Laqit) 

@(0: Meaninq a child found abandoned without anyone to care for it. The scriptural 

basis for these rulinqs is Allah's word: "And do what is qood" (Koran 22:77). 

and, "Cooperate with one another in [works of] piety and qodfearinqness" (Koran 5:2.) 

@K28.1To pick up a foundlinq is a communal obliqation (def: c3.2). A child that is 
found (N: in a Muslim town) is considered a Muslim, and likewise if found in a non- 
Muslim town if there is a sinqle Muslim therein, even if he denies the child is his (N: 
because the reliqion of someone whose reliqion is unknown is considered to be that of 
the people of his own city, and in this case there are two reliqions, with Islam qiven 
precedence, as it always surpasses and is never surpassed. Moreover, considerinq the 

child a Muslim is a cause for his own happiness and salvation, as he will be raised in 

Islam) . 

@K28.2lf money is found with the child or under his head, it belonqs to him. 

@K28.3lf the finder is a resident, trustworthy, and Muslim, then the child remains with 

him, and he is obliqed to have witnesses attest to his havinq found the child and 
whatever was found with him (0: such as clothinq or money). 

The finder spends the money found with the child for its own expenses with the 
permission of the Islamic maqistrate. If there is no Islamic maqistrate, then the 
finder spends it anyway, but has witnesses attest to the amount of the expenditures. If 
no money was found with the child, then its expenses are paid for by the Muslim common 
fund. If there is no money in the Muslim common fund (N: or no Muslim common fund), 
then the finder may borrow money to cover its expenses as a financial obliqation to be 
later repaid by the child. 

If the finder is a corrupt person (def: o24.3 (A:) ) or a non-Muslim, then if the child 

is considered a Muslim (dis:k28.1), he is taken from the finder. 

If two people find the child and disaqree about whom the child should remain with, then 
the one who is a resident and wealthy is qiven preference. 
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@K28.4(A: Adoption is unlawful in Islam when it means giving a child one's own name, a 
share of one's estate division (irth,def:LI.0), and so on. But when it merely means 
giving the child a home and other advantages provided by family life until it grows up, 
then it is a charitable act rewarded by Allah. And Allah knows best.) 

*2*Chapter K29.0: Games, Contests and Prizes 

@(0: The scriptural basis for competitions and races entailing prize money is the word 
of Allah Most High. 

"And make ready against them whatever force and lines of horses you can" (Koran 8:60). 
Muslim relates from 'Ugba ibn 'Amir that the Prophet (Allah bless him and give him 
peace) said, 

"Force means marksmanship," 
repeating this three times.) 

0K29.1: Races for Prize Money 

Races with prize money for the winner are permissible between horses, mules, donkeys, 
camels, or elephants, provided that the animals competing are of the same species, 
though it is not, for example, permissible to have such a race between a camel and a 
horse. 

It is a necessary condition for such a race that the participants know which animals 
will be ridden, the amount of the prize, and the distance to be run. 

0K29.2 The prize money may be put up by both contestants, either one, or by a third 

party. If the prize money is put up by either contestant or by a third party, then the 
race is unconditionally permissible, and the winner takes all (N: regardless whether he 
was the one who put up the money or whether it was the other person). 

But if the prize money is put up by both contestants, then it is a necessary condition 
that a third rider enter the contest with a mount egual to theirs (A: in speed, 
stamina, and so forth.) who puts up no money (N: so that it may be distinguished from 
gambling. If all three put up the money, then it is necessary that there be a fourth 

contestant with them who does not pay, and so on). (A: Similarly, bets from one side 

alone, such as saying, "I will give you ten dinars if what you have said proves to be 
correct," are lawful when the other party bets nothing.) 

Here, the winner takes all. If two riders finish together, they divide the prize. 
0K29.3: Competitions in Marksmanship for Prize Money 

It is also permissible to compete for prize money in competitions of skill at archery, 
spear throwing, or other military weaponry, when the prize is put up by both 
contestants, either one, or a third party, though if put up by both, it is necessary 
that a third marksman enter the contest, as mentioned above (A: meaning one comparable 
to the others in marksmanship, who puts up nothing). 

It is a necessary condition for the validity of such a competition that the following 
details be specified before the contest: 

(a) who will be shooting; 

(b) the number of shots per bout, how many shots are needed to win, and the criterion 
for a hit (A: that is, in archery, whether the arrow must stick or whether it need 
merely leave a mark); 

(c) the distance to the target; 

(d) and which of the contestants is to begin. 

@K29.4It is not permissible to conduct contests for prize money that involve birds, 
footracing, or wrestling (0: since they are not military weaponry or eguipment). 

0K29.5: Ruling Concerning Games 
(N: As for games: 

-1- every game played by two or more people that relies on luck, conjecture, and 
guessing is unlawful, no matter whether money is stipulated or not; 

-2- paying prize money in every game that encourages and assists fighting for Allah 
(jihad, def:o9) is permissible if the terms of the competition conform to the rulings 
discussed above in this section (k29.1-4); 
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-3- every game not of the preceding two types is permissible if no money is paid 
therein; 

-4- and any of the above mentioned things which are permissible become unlawful if they 
prevent one from performing a religious or this worldly duty.) 

*2*Chapter K30.0: Establishing an Endowment (Wagf) 

@(0: Lexically, wagf means to be retained. In Sacred Law, it refers to the retention of 
any property that can be benefited from while the property itself still remains, by 
suspending disposal of it; with the financial proceeds of it going to some permissible 
expenditure. The scriptural basis for it is the hadith related by Muslim that the 
Prophet (Allah bless him and give him peace) said. 

"When a human being dies, his work comes to an end, except for three things: ongoing 

charity, knowledge benefited from, or a pious son who prays for him," 

from which scholars understand ongoing charity as meaning an endowment (wagf). ) 

(n: Given persons P (al-waqif) and Q (almawquf 'alayhi) (Aiwhere P owns, for example, 
an apartment building that he makes an endowment (waqf), the rent of which will 
henceforth go to Q, and P stipulates that Q must supervise the upkeep of the building. 
This section deals with such endowments). ) 


@K30.lEstablishing an endowment is an act of worship. 

@K30.2Establishing an endowment is not valid unless the following conditions are met: 

(a) that P have full right to manager his own property (0: full right to manage his own 
property including the non-Muslim, whose endowment is legally valid, even if it is for 
a mosque); 

(b) that the endowment concern a particular identified article ('ayn) (0: it being 
invalid to make the mere "right to use something" an endowment, because it is not a 
particular article); 

(c) that the article have a (0: lawful) use; 

(d) that it remain existent (0: for a period in which it would be feasible to rent or 
hire it out), such as real estate or an animal (0: or clothing, weapons, Korans, or 
books. It is not permissible to make an endowment of something that cannot be utilized 
except by using it up, such as food); 

(e) that the beneficiary be some particular party (0:such as the poor, for example) 
besides P himself, whether the endowment is an act of worship, as when the beneficiary 
is mosques (0: or Islamic schools), one's relatives, or the general good; or whether it 
is merely permissible, such as an endowment that benefits the wealthy, or Jewish and 
Christian subjects of the Islamic state; 

(f) and that the endowment be formally established by words that effect it such as "I 
make it an endowment," or "I restrict [0: such and such a thing to benefit So-and-so]," 
or "I give [A:such and such] as nonsaleable charity." 


@K30.3When the endowment has been made, the ownership of the article belongs to Allah 
Most High (0: not P or Q) (N: meaning that even though everything is the property of 
Allah, the article is now dissevered from its metaphorical human ownership), while Q 
owns the proceeds from it and its utilities (0: and all the benefits that come from it 
after the endowment has been made, such as rent, the fruit of trees, or offspring, Q 
may dispose of these as an owner would, as this is the purpose of the endowment. He may 
utilize the endowment either personally, or through another by loaning it for use or 
renting it 
out) . 


@K30.4The interests of the endowment (0: i.e. its concerns, condition, upkeep 
supervision) ) are looked after by whoever P stipulates, whether himself or Q 
third party. If P does not stipulate (0: that anyone in particular look after 
the responsibility belongs to the Islamic authority (N: by himself, or though 
person he appoints to do so) . 


(N: and 
or a 

it), then 
the 


@K30.5The proceeds of the endowment (0: such as the produce of an acreage endowment, or 
the rent of a property endowment, are disposed of as P stipulates, in terms of (A: for 
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example) : 

-1- proportionality of shares (0: between recipients as to the amount each receives, 
such as having stipulated twice as much for males as females, or vice versa, or equal 
shares for each); 

-2- precedence (0: in some receiving the proceeds before others when they are a group, 
through a condition that determines who deserves to receive it); 

-3- inclusiveness (0: of (A:all) recipients, as by saying, "I make this an endowment 
for my children and their children,"where the word and implies that each person must be 
given a share); 

-4- priority (0: such as saying, "I make this an endowment for the benefit of Islamic 
scholars, without restriction, and after that [A:if there are no more to be given a 
share] to the poor," or "I make this an endowment for the benefit of Zayd, and then 
'Amr,"where if one dies, the next one receives his share); 

-5- or other conditions (0: such as the proceeds going to those most closely related to 
P (N: of his offspring), and then the less closely related). 

0K3O.6 

(n: The following are examples of invalidity of establishing an endowment due to lack 
of one of the conditions mentioned at k30.2 above.) An endowment is not valid when it 
consists of: 

-1- (non-k30.2(b) ) a debt (N: that someone owes to P) ; 

-2- (non-(b) ) "One of these two houses"; 

-3- (non-(d) ) food; 

-4- (non-(d) ) sweet basil (A: which used to be spread on floors as an air freshener) 

(0: since it quickly deteriorates) (N:i.e. if it is uprooted, though if it is growing, 
it is valid to make it an endowment); 

-5- (non-(e) ) when its beneficiary is unidentified by P, or unknown (0: since the 
endowment cannot be implemented. It is thus invalid if P stipulates "whoever Zayd says" 
as the beneficiary), or is P himself (0: including P stipulating that the proceeds of 
the endowment be used to pay off his debts, or when P eats of its produce, or utilizes 
the endowment for his own benefit, any of which invalidates the endowment); 

-6- (non-(c) ) when the proceeds are directed to an unlawful use, such as building a 

church (dis:ol1.5(7) ) (0: or purchasing lamps for a church, or building walls around 

it, since this assists disobedience to Allah. Rafi'i says, "The same is true of an 
endowment for printing the Torah or New Testament, which is invalid because the Jews 
and Christians have altered the texts and interpolated spurious material, it not being 
permissible to occupy oneself with printing their scriptures because doing so is to 
participate in their disobedience to Allah"); 

-7- (non-(f) ) when the beginning or end of the endowment’s being in effect are subject 
to conditions such as saying, "I make it an endowment starting from the first of next 
month, "or 'for one year, " or "provided that I am entitled to sell it" (0: or 
"condition that I may take it back whenever I wish"); 

-8- or (non-(e) ) when (n: I stipulates, as a priority order of beneficiaries, "Q, then 
R, "and) Q is not an eligible recipient - such as P stipulating himself as the first 
beneficiary but R is an eligible recipient, as when P stipulates (A: after himself) 

"and then the poor." 

@K30.7If P designates a particular recipient (0: or group of recipients), it is a 
necessary condition for the validly of the endowment that the recipient accept it. If 
he refuses it,this invalidates the endowment. 

@K30.8lf P designates a particular person (lit. "Zayd") as an endowment's beneficiary, 
but does not stipulate anyone after him, then the endowment is valid, and after the 
particular person is gone, its beneficiaries are the poor of P's relatives. 

*2^Chapter K31.0: Gift Giving (Hiba) 

@(n: As when X gives Y a gift.) 

@K31.1Gift giving is recommended. It is superior to give gifts to one's relatives than 
to nonrelatives. When giving gifts to one's children, it is recommended to give each 
child the equal of what the others are given. 
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@K31.2Gift giving is only valid under the following conditions: 

(a) that X have full right to manage his own property; 

(b) that the gift be something permissible to sell (def:k2.1); 

(c) that X give it with spoken words that effect it; 

(d) and that Y accept it with a spoken reply. 

0K31.3 

Y does not own the gift until he takes possession(def:k7.3) of it, before which X may 
take it back. It is not valid for Y to take possession of the gift without X's 
permission. In cases where X gives Y an article that is already being kept with Y (0: 
as when Y has it as a trust for safekeeping, or has borrowed it), or X has put up the 
article as collateral for Y, and now simply gives Y the article, then it is necessary 
that Y obtain X's permission to take possession of the gift, and that enough time 
elapse for Y to reach the gift, (0: if it is distant) and take possession of it. 

Once Y has taken possession of the gift, X is no longer entitled to take it back. An 
exception to this is when one gives a gift to one's child, or their descendant, in 
which case one may take the gift back, unless such a receiver has sold it in the 
meantime, and the article has subseguently returned to him (0: by sale or gift), in 
which case one may no longer take it back. 

0K31.4 

If X and Y something and stipulates that Y give him something determinately known in 
return, this is valid, but is a sale (A: not a gift). If X stipulates that Y give him 
something in return that is not determinately known, then the gift is invalid. If X 
does not stipulate that anything be given him in return, then Y is under no obligation 
to him. 

*2*Chapter K32.0: Manumission ( N Itq) 

@(n: This section, which begins, "To free a slave is an act of worship, "deals with a 
system of ownership that Islam did not invent but found fully established and not 
possible to instantly abolish, so it rather encouraged its elimination in steps, with 
incentives. It closed all avenues for obtaining new slaves except the capture of war 
prisoners, the soldiers of whom the caliph had the option to enslave or not; it 
encouraged the freeing of slaves by the tremendous reward from Allah Most High; and it 
materially helped slaves to purchase their freedom by providing them the money to do so 
from zakat funds (dis: 

0K32.1-32.5 

Like previous references to slaves, the following four sections have been left 
untranslated because the issue is no longer current, unlike the times of our author Ibn 
Naqib, whose rulers, the Mamelukes of Egypt, were themselves slaves who legally 
belonged to the Islamic state, a fact sufficient to show the fallacy of understanding 
slavery in the Islamic milieu in terms of the institution that existed in nineteenth- 
century America and elsewhere in the West (dis: wl3). ) 

*1*B00K L: INHERITANCE 
0CONTENTS: 

Bequests (Wasiyya) LI.0 
Meaning of Bequest L1.0(A:) 

Bequest (Wasiyya) Versus Estate Division (Irth) L1.0(A:) 

Bequests valid between Muslim and non-Muslim LI.0 (A:) 

Who May Make a Bequest LI.1 

The Bequest's Executor L2.0 

Conditions for Appointing an Executor L2.1 

Appointment Not Valid Until Executor Accepts L2.3 

Executor Only Appointed to Supervise Good Deeds L2.4 

The Bequest L3.0 

Bequests Valid Only for One-Third of Estate L3.1 
More Than One-Third Permissible If No Heirs Exist L3.1 
Recommended Amount of Bequest L3.2 
Current Charitable Dispositions of Property L3.6 
Before versus during time of death L3.6 

Heirs May Authorize Bequests of Over One-Third L3.8(N:) 

Bequest's Ownership Suspended Until Recipient Accepts L3.10 
Bequests May Be Subject to Conditions L3.ll 
Things Which May be Bequeathed L3.12 
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Those to Whom Bequests Are Valid L3.13 
Cancelling one's Bequest L3.14 
If Recipient Dies First L3.15 
Estate Division (Irth) L4.0 
Meaning of Estate Division L4.0(O:) 

How to Work an Estate Division Problem L4.1 

Expenses That Are Deducted Before Estate Division L4.2 

The Heirs L4.4 

Male and female heirs L4.4 

Extended Family Members Who Do Not Normally Inherit L4.5 

The Four Preventives of Inheriting an Estate Division Share L5.0 

Killing the Deceased L5.1 

Being a Non-Muslim L5.2 

Slavery L5.3 

Uncertainty As to Who Died First L5.4 

The Estate Division Shares L6.0 

Husband's Share L6.3 

Wife's Share L6.4 

Father's Share L6.5 

Mother's Share L6.6 

Daughter's Share L6.7 

Following Persons Eliminated by Intervening Heirs L6.8 

Son's Daughter's Share L6.9 

Sister's Share L6.10 

Paternal Half Sister's Share L6.ll 

Full Sister's Share When Daughter Exists L6.12 

Grandfather's (Father's Father's) Share L6.13 

Without cosurvivors besides brothers and sisters L6.14 

With cosurvivors besides brothers and sisters L6.15 

With both deceased's brothers and half brothers L6.16 

With sister L6.17 

Grandmother's Share L6.18 

Maternal Half Brother or Sister's Share L6.20 
Summary of the Above Estate Division Shares L6.21 
Summary of Other's Shares L6.22 
Son's share L6.22(l) 

Son's son's share L6.22(2) 

Brother's share L6.22(3) 

Paternal half brother's share L6.22(4) 

Brother's son's share L6.22(5) 

Paternal half brother's son's share L6.22(6) 

Father's brother's share L6.22(7) 

Father's brother's son's share L6.22(8) 

Those Whose Shares Are Eliminated by Others (Hajb) L7.0 

Who Eliminates Maternal Half Brother's Share L7.1 

Who Eliminates Brother's Share L7.2 

Who Eliminates Paternal Half Brother's Share L7.3 

Who Eliminates Son's Son's Share L7.4 

Who Eliminates Grandmother's Share L7.5 

Who Eliminates Grandfather's Share L7.6 

Who Eliminates Son's Daughter's Share L7.7 

Who Eliminates Paternal Half Sister's Share L7.8 

Noninheritors Due to Preventives Do Not Eliminate L7.9 

The Eliminated Do Not Eliminate Other's Shares L7.10 

Adjustment When the Shares Exceed the Total Estate ( N Awl) L8.0 

Meaning of Adjustment L8.1 

Example L8.2 

Redistribution When the Shares Are Less Than the Estate (Radd) L9.0 
Meaning of Redistribution L9.1 
Examples L9.2 

Universal Heir ('Asaba) L10.0 
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Meaning of Universal Heir L10.1 
Types L10.1 

Universal heir by oneself L10.2 
Co-Universal heir L10.3 

Universal heir through the existence of another L10.4 
List of Universal Heirs in Order L10.6 

Extended Family Members Who Inherit in Heirs’ Absence L10.8 

Those Who Form Co-Universal Heir with Sister L10.10 

Those with an Obligatory and Universal Share Get Both L10.13 

*2*Chapter LI.0: Beguests (Wasiyya) 

@(n: Sections LI, L2, and L3 have been moved here from their original place at the end 
of last book. They deal with beguests, meaning testamentary disposition of one's 
property (wasiyya) such as to say,"I begueath such and such to So-and-so", while 
sections L4 through L10 form the original content of book L, and deal with estate 
division (irth). ) 

(A: The difference between beguests (wasiyya) and estate division (irth) is that a 
beguest is the act of a living person disposing of his own property, even if it is to 
be implemented after his death, while estate division occurs after his death according 
to the Koranic rules of inheritance. Because a beguest is the act of a living person 
with his own money, it is legally valid for a Muslim to begueath up to a third of his 
property to a non-Muslim (dis:13.13(1) ) and similarly valid for a non-Muslim to 

begueath his property to a Muslim, Nawawi says: 

"A beguest is legally valid from any legally responsible free person, even if non- 
Muslim (Mughni al-muhtaj ila ma'rifa ma'ani alfaz al-Minhaj (y73), 3.39). 

But it is invalid and unlawful for a non-Muslim to inherit property through estate 
division from a Muslim (dis: L5.2), or vice versa. The determining factor in the 
permissibiity of a Muslim and non-Muslim inheriting from each other is whether the 
property comes by way of a beguest (wasiyya) made by the deceased before his death, in 
which case it is permissible, or whether it comes by way of estate division (irth) made 
after the deceased's death according to the Koranic rules of inheritance, in which case 
the difference between their respective religions prevents it.) 

(0: Our author only mentions beguests at this point (n:at the end of book k, as 
mentioned above) before estate division because of the fact that a person first makes 
beguests, then dies, and then the estate is divided. The scriptural basis for the 
validity of beguests, prior to the consensus of scholars is the word of Allah Most 
High, 

"....after any beguest which has been made, and after any debts" (Koran 4:12). ) 

(n: Given persons X (al-musi), Y (al-wasiyy), and Z (al-musa lahu) (A:where X has made 
provision in his will for Z to receive a beguest (wasiyya) of a sum of money, and X 
appoint Y as his executor to make sure this is done). ) 

@L1.1A beguest made by X is valid if he is legally responsible (mukallaf,def:c8.1), 
even if he is a spendthrift. 

@L1.2The discussion is in two parts (n: namely, section L2, on X's appointing Y as the 
executor, and Section L3, on the beguest itself). 

*2*Chapter L2.0: The Beguests Executor 

@(0: Appointing an executor means for X to put Y in charge of his property and young 
children, beguests, paying his debts, or collecting his property from others. The 
verbal form is, "I appoint So-and-so to execute such and such a beguest.") 

@L2.IThe necessary conditions for the validity of X appointing Y as the executor of his 
beguest are that Y be: 

(a) legally responsible (mukallaf, def:c8.1); 

(b) upright (def: o24.4) (0: meaning the uprightness of Islam, as it is not valid under 

any circumstances for Y to be a non-Muslim if X us a Muslim); 

(c) and that Y have the knowledge and capacity to properly undertake the beguest. 
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@L2.2The following examples of X appointing Y as the executor of his beguest are 
legally valid: 

-1- when X appoints Y as his executor at a time when Y is not legally eligible to be 
it, but by the time of X's death, Y is eligible (0: by fulfilling all the above (L2.1) 
conditions); 

-2- when X appoints a group of two or more people as his executors (0: and if he does 
so, then if he does not stipulate that each of them must manager their respective role, 
but rather says that they are to manage the legacy collectively, or does not say 
anything, then they must cooperate and not manager the work, maintenance, and dealings 
as separate individuals. Cooperate in such a case means that their acts proceed from 
the decision of the group, and does not mean, for example, that when they buy something 
they must all conduct the transaction together. Rather, if all agree to permit 
something, it is sufficient for one of them to take the matter in hand and carry it 
out) ; 

-3- when X appoints (n: for example,) W, and then after him, Y(N: or vice versa) (0: 
saying, "I appoint W as executor until Y comes, but when Y arrives, he is the 
executor,"or "I make W executor for one year, and when it has passed, then Y is the 
executor"); 

-4- or when X appoints Y as executor, authorizing him to appoint in turn whomever he 
chooses as executor of the beguest (0: if the person fulfills the conditions (L2.1) ). 

@L2.3X's appointing Y as the executor of his beguest is not legally effective until Y 
accepts this responsibility after X's death, even if this acceptance is not immediately 
thereafter. 

Both X and Y are entitled to cancel the appointment of Y as executor of the beguest 
whenever they wish (0: unless (A: after X's death) Y feels it almost certain that the 
property will be lost through a wrongdoer appropriating it, in which case Y may not 
withdraw as executor, meaning it is unlawful for him to do so. In such a case, if Y 
withdraws of his own choice, he is not thereby free of having to execute the beguest, 
though he is not obliged to continue therein without remuneration, but does so for a 
fee) . 

@L2.4It is not legally valid to appoint an executor unless the beguest consists of some 
good work or pious act such as paying off a debt, making up a hajj (dis:jl.9), looking 
after the welfare of one's children, and so forth (0: excluding actions that are not 
dispositions of property, such as marrying off the children) (A: and excluding acts of 
disobedience such as those mentioned above at k30.6(6) ). 

0L2.5 When X's father is still alive and fit for guardianship (def:m!3.2), X may not 
appoint y to look after the welfare of his children. 

*2*Chapter L3.0: The Beguest 

0L3.1X may devote one-third or less of his financial resources to beguests, but not 
more than this, one-third meaning a third of his property as it stands at the time of 
his death (0: not before or afterwards). 

(A: If there are no Muslim heirs, or if the existent Muslim heirs do not deserve the 
whole estate, such as when the sole eligible estate division heir is a husband or wife 
(dis:L6.3-4), then the Hanafi school permits disposing of more than a third of one's 
property in beguests (dis:w44), more than a third meaning everything in excess what 
one's eligible heirs deserve by estate division (irth). ) (n: The ruling in the Shafi'i 

school is that such an excess may not be disposed of in beguests, but rather is given 
to the Muslim common fund (Bayt al-mal) if it exists, as mentioned below (L3.3(0:) and 
L9.1) . ) 

@L3.2lf X's heirs (def: L4.4 are not poor, it is recommended for X to devote a full 
one-third to beguests, but if not (0: i.e. if his heirs are not well off, as when they 
do not have any money at all, or have some, but not enough for their expenses, and the 
other two-thirds (A: of the estate that constitutes their obligatory shares) which they 
deserve is insufficient), then it is not recommended for X to devote a full one-third 
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to bequests. 


@L3.3lf X wills more than one-third in bequests, then his dispositions are not valid 
reqardinq the portion in excess of one-third when he has no one (0: in particular) to 
lawfully inherit the rest (A: who, if they existed, could qive permission for the 
excess, as discussed below). (0: In cases where there are no heirs, the Muslim people 

have better riqht to X's property, and no one may waive this riqht.) 

Nor are X's bequests in excess of one-third valid when he has an heir, but the heir 
refuses to authorize the excess,thouqh if the heir (N: or qroup of heirs unanimously) 
permits it, such a bequest is valid. It is not valid for the heir to authorize the 
excess or refuse to do so until after X's death. 

@L3.4Charitable expenditures made by X in his will (0: such as an endowment (waqf, 
def:k30), gift, and so forth) are considered as part of the bequeathable one-third. 

@L3.5Bequests concerning obligatory expenditures are also considered from the 
bequeathable one-third, provided that X has stipulated that they come from it. (0: 
Though if the bequeathable third does not cover these (A: despite X having stipulated 
that they come from it), then the excess is paid from the remaining two-thirds. 
Obligatory expenditures include such things as paying debts making up the 
hajj (dis:j1.9), paying zakat (A: for any year that the deceased neglected to pay it), 
expiations, and the fulfillment of vows that would have been binding had X been well.) 
But if X did not stipulate (0: that these obligatory expenditures come from the 
bequeathable one-third), then they come directly from the other two-thirds. 

@L3.6Current charitable dispositions of property made by X during his life, such as 
establishing an endowment (waqf, k30), giving a gift or others, are considered as 
personal expenditures of his own money (0: and he could spend it all without any 
objection) if made while he was in sound health. But if X makes such current 
dispositions under any of the following circumstances, when these are linked with his 
death,then the dispositions are considered as having come from the bequeathable one- 
third : 

-1- in the final illness which brought about X's death: 

-2- in military combat; 

-3- while travelling on rough seas in a storm; 

-4- as a final request before being killed; 

-5- or (0: if female) X dies while giving birth, or afterwards before separation of the 
placenta. 

If otherwise, (0: meaning if the current charitable disposition was not made under any 
of the above circumstances, or was, but the circumstance was not linked with X's death) 
then the disposition is not taken from the bequeathable one-third. 

@L3.7(N: We distinguish between the above-mentioned current dispositions (n: such as 
gifts, endowments, and donations), and between bequests by noting that current 
dispositions are effective before X's death, while bequests are effective after. 

Current dispositions are normally implemented even if X uses up all his money, while 
bequests-unless X's heirs unanimously agree to allow otherwise-are restricted to one- 
third of the estate. An exception to permitting current dispositions to amount to as 
much of X's property as he wishes is when they are effected during his death illness 
(n: or other L3.6 circumstance), in which case they are limited to one-third of the 
estate, just as bequests are.) 

If one-third of the estate does not cover the cost of the (N: current) dispositions 
which X made during his (N: final) illness, then (0: if these have been given in some 
order) they are implemented first thing first, then second, then third, and so on. 

(N: Thus, if during his death illness, X said to his three friends P, Q, and R, "I give 

P a gift of 100 dinars, Q 100 dinars, and R 100 dinars, "but it turns that X's total 

estate is only 600 dinars, then his gifts to P and Q are valid, but we take back his 
gift to R, which is not valid because it exceeds the 200 dinars that is a third of the 

600 dinars constituting the whole estate. This is what is meant by implementing them in 

order. ) 
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@L3.8The bequeathable one-third of the estate is divided (0: proportionally (N: if 
shares vary) ) between all the recipients X designates when: 

-1- (N: in cases of death illness current dispositions such as gifts) X did not state 
them in any particular order (N: such as by saying (n: in a situation like the above 
example) to P,Q, and R, "I give you each a hundred dinars," in which case the 
begueathable one-third is divided between them) : 

-2- or (N: in cases where X has explicity made bequests) the bequeathable one-third 
will not cover all the bequests, whether they were made separately or not. 

(N: All of the above (L3.6-8) only holds if the heirs do not agree to permit more than 

one-third of the estate for bequests or current dispositions, since if they unanimously 
agree, it may exceed a third, even if it takes the whole estate.) 

@L3.9Beguests made to nonspecific individuals such as the poor are effective when X 
dies. (0: They own the property without the fact of ownership depending on their 
accepting it.) 

@L3.10When X bequeaths something to Z, a particular individual, the ownership of the 
article bequeathed is suspended, meaning that if Z accepts it after X's death, even if 
after some time has passed, then Z has owned it from the moment X died; but if Z 
declines to accept it, then X’s heirs own it. If Z accepts it, but then refuses it 
before having taken possession of it (def:k7.3) this cancels his ownership of it, 
though if he refuses after having taken possession of it, it does not cancel his 

ownership (0: as his refusal is meaningless in such a case). 

@L3.11It is permissible to make the implementation of a bequest subject to a condition, 
whether the condition is something occuring before X's death (0: such as his saying, 

"If Z enters So-and-so's house, I bequeath to him such and such of my property,") or 
after (0: such as his saying, "If Z enters So-and-so's house after my death, I bequeath 
to him such and such of my property"). 

0L3.12: Things Which May Be Bequeathed 

It is permissible to bequeath any of the following: 

-1- the right to utilize something (0: while not bequeathing the actual thing); 

-2- particular things; 

-3- something not yet existent, such as "what this tree will bear"; 

-4- something not determinately known (0: whether it be an unknown thing (A: such as 

"the contents of this box"), or something unknown in amount); 

-5- something undeliverable (non-k2.4); 

-6- something not currently owned (0:at the time the bequest is made, but which X owns 
at the time of his death) ; 

-7- or something impure (najasa, def:el4.1) that has a lawful use, such as a (0: 
trained hunting) dog, or oil contaminated with impurity; though not something impure 
that is without lawful use, such as wine or pigs. 

0L3.13: Those to Whom Bequests Are Valid 

It is permissible for X to bequeath something to Z even if Z is: 

-1- a non-Muslim at war with Muslims (A: and with still better right when Z is an 

ordinary non-Muslim); 

-2- a Jewish or Christian subject of the Islamic state; 

-3- an apostate from Islam; 

-4- the person who kills X; 

-5- X's heir (def: L4.4), provided X's other heirs permit him to receive it (0: though 
if they do not, then the bequest is not carried out); 

-6- or to a person yet unborn, in which case the bequest is paid to the person (0: i.e. 
guardian) who knows of the unborn's existence at the time X makes the bequest, provided 
that the child is either born alive within six months of the time the bequest is made, 
or is born alive more than six months and less than four years after the bequest is 
made, during which time the mother has had no husband (0: from whom the pregnancy could 
have resulted). 

0L3.14: Cancelling One's Bequests 
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If X makes some article a bequest but then changes his mind, his taking it back is 
valid, annulling his bequest. X’s doing any of the following is also considered taking 
it back (A: and cancels the bequest) : 

-1- X's loss of ownership (0: of the bequeathed article) such as by sale or gift; 

-2- X’s subjecting the article to loss of ownership by putting it up as collateral, 
offering it for sale, or making another bequest that stipulates that it be sold; 

-3- or when the name of the article changes, such as wheat being ground into flour, 
flour made into dough, yarn woven into fabric, or when X mixes a particular article 
with other goods. 

0L3.15 If Z dies before X, the X's bequest to him is invalid. If Z dies after X but 
before Z accepts the bequest, then Z's heirs may accept or reject it. 

*2*Chapter L4.0: Estate Division (Irth) 

@(0: Estate division refers to the share allotted to each heir by Sacred Law. The 
scriptural basis for estate division, prior to the consensus of scholars, consists of 
the Koranic verses on inheritance (Koran 4;11—2,4:176) and hadiths such as the one 
related by Bukhari and Muslim that the Prophet (Allah bless him and give him peace) 
said, 

"Give the obligatory shares of the estate to those who deserve them, and the rest 
belongs to the closest male to the deceased." 

Encouragement to master the knowledge of estate division comes from such hadiths as the 
one from Ibn Mas'ud (Allah be well pleased with him) that the Prophet (Allah bless him 
and give him peace) said, 

"Learn estate division and teach it to people, for I am someone who will be taken from 
you, and this knowledge will be taken from you and calamities will ensure, until two 
men will one day disagree about the obligatory apportionment and will not find anyone 
to judge between them.") 

@L4.1: How to Work an Estate Division Problem 

(n: To work an estate division problem, one should: 

(a) determine the amount of the deceased's estate after deducting the L4.2-3 expenses; 

(b) make a list showing which of the deceased's heirs mentioned at L4.4 exist; 

(c) eliminate from the list any heirs with preventives L5.1-4; 

(d) on a sheet of paper, copy the parenthesized introductory paragraph ("N: summary of 
- 's share,") for every heir that exists, such as the deceased's: 

-1- husband (dis: L6.3); 

-2- wife (L6.4); 

-3- father (L6.5); 

-4- mother (L6.6); 

-5- daughter (L6.7); 

(as mentioned at L6.8, the shares of the above-named family members are not eliminated 
by anyone,though the shares of those named below may be eliminated by the existence of 
certain other heirs) 

-6- son's daughter (L6.9); 

-7- full sister (L6.10); 

-8- half sister from the same father (L6.ll); 

-9- grandfather (father's father only) (L6.13); 

-10- grandmother (L6.18) 

-11- half brother or half sister from the same mother (L6.20); 

-12- and then the others (sons and so forth) mentioned at L6.22; 

(e) read section L7 and cross off the list of heirs those whose shares are eliminated 
by the other existent heirs; 

(f) if any universal heirs (def: L10.5) exist, see which of them eliminates the shares 
of the other universal heirs, as at L10.6; 

(g) make a table of the heirs remaining (after (e) and (f) above) like the tables shown 
at L6.6, where one writes the type of heir, the fraction each deserves (with the 
universal heir receiving the remainder, if any), and then at the top writes the total 
shares (this being the common denominator of the fractions), after which one calculates 
the shares that go to each; 
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(h) if the fractions (of those besides the universal heir) add up to more than 
one(i.e.the total estate), then one must adjust for this as shown at L8.2; 

(i) but if the fractions add up to less than the total estate and there is no universal 

heir to inherit the rest, then one must redistribute the shares as described at L9.1-2. 
One may practice and test one's skill at estate division by reading through the present 
section and doing the problems depicted in the tables, though to do all the problems 
one must have (or memorize) a full worksheet that contains all the informination 
mentioned in (d), (h), and (i), above, plus the rules concerning universal heirs 

discussed at L10.1-4. Finally, it is best to check one's answers with an Islamic 
scholar, preferably a teacher from whom to take instruction, since this is a subject 
that is easier to acguilre from its masters than from books.) 

0L4.2: Expenses Deducted From the Estate Prior to Estate Division 

The first thing (0: obligatorily) taken from X's property is the expense of preparing 
his body (0: such as the cost of the water to wash him, the washer's fee, cost of the 
shroud and perfume placed therein, pallbearers'fees, and so forth) and of burying him. 
These expenses are deducted before X's debts are paid, his beguests fulfilled, or his 
estate divided, unless there is a financial obligation due on the property itself, such 
as : 

-1- when there is zakat (A: due from any year X neglected to pay it before his death); 
-2- when some of the property has been put up as collateral (dis: kll.2); 

-3- or when X dies bankrupt with unpaid-for merchandise among his property (A: which 
must be returned to the seller before paying other expenses from X's property). 

@L4.3After the above are paid, the following measures are taken (A: and the seguence 
given is obligatory) : 

-1- X's debts are paid (N: though if a government takes non-Islamic estate taxes, these 
are deducted from the main part of the estate (A: before debts or beguests, as any 
other loss would be) ); 

-2- then X's beguests (def: Ll-3) are carried out (0: from a third of what remains 
after debts); 

-3- and then X's remaining property is divided between his estate division heirs. 

@L4.4: Heirs 

X's male heirs consist of: 

-1- X's son; 

-2- X's son's son, son's son, and on down; 

-3- X's father; 

-4- X's father's father (A: the term grandfather throughout the book of inheritance 
refers only to this paternal grandfather), father's father's father, and on up; 

-5- X's full brother, or half brother from X's father or mother; 

-6- the son of X's full brother, or son of X's half brother from the same father; 

-7- X's father's full brother, or son of X's half brother from the same father; 

-8- the son of X's father's full brother or father's half brother from the same father; 
-9- and X's husband. 

X's female heirs are: 

-1- X's daughter; 

-2- X's son's daughter, son's son's daughter, son's son's daughter, and on down; 

-3- X's mother; 

-4- X's grandmother (whether she is the mother of X's father or mother), great-grand¬ 
mother, and on up; 

-5- X's full sister, or half sister from the same father or mother; 

-6- and X's wife. 

0L4.5: Extended Family Members Who do not Normally Inherit 

The following extended family members may no inherit from X's estate (except under the 
conditions discussed at L10.8) : 

-1- X's daughter's children (0: male or female); 

-2- X's mother's brother's sons; 

-3- X's sister's children, the sons or daughters of X's daughter's children, or the 
sons or daughters of 
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X's sister's children; 

-4- X's brother's (0: whether full brother's from the same father) daughters; 

-5- X's father's brother's (0: whether full brother's or half brother's from the same 
father) daughters; 

-6- X's father's half brother from the same mother; 

-7- X's mother's father; 

-8- X's mother's brother or sister; 

-9- X's father's sister; 

-10- or anyone related to X through one of the above. 

*2*Chapter L5.0: The Four Preventives of Inheriting an Estate Division Share 

@(0: Preventive means that if someone is an estate division heir (def:L4.4) but one of 
the following characteristics exists in him, then he may not inherit.) (A: In 
calculating the estate division, an heir who is made ineligible by a preventive is 
considered nonexistent. Such a person is nonheir, and as such is eligible for a beguest 
(def: L1.0) if X wills him one.) 

0L5.1 The first preventive is killing. Whoever kills X may not inherit from him, no 
matter whether the killing was: 

-1- lawful, as in retaliation (def: o3) or imposing a criminal penalty; 

-2- without lawful right; 

-3- accidental; 

-4- intentional; 

-5- direct (0: such as Z shooting while hunting,and the shot hitting X); 

-6- or when Z is a causal factor in X's death, such as testifying to an act of X's that 
calls for retaliation against X, or such as digging a well into which X falls. 

To summarize, whoever has a hand in X's death, no matter how, cannot inherit from him. 

@L5.2The second preventive is being non-Muslim: a Muslim may not inherit from a non- 
Muslim, and a non-Muslim may not inherit from a Muslim (dis:L1.0). 

@L5.3 

The third preventive is slavery. 

@L5.4 

The fourth is uncertainty as to who died first,such as when X and Z both drown or both 
die in the collapse of a building, and it is not known who died before the other. In 
such a case neither may inherit from the other. 

*2*Chapter L6.0: The Estate Division Shares 

@L6.1The six obligatory shares mentioned in the Koran (Koran 4:11-12) are one-half, 
one-fourth, one-eighth, two-thirds, one-third and one-sixth. 

0L6.2 They go to ten categories: 

-1- X's husband; 

-2- X's wife; 

-3- X's father; 

-4- X's mother; 

-5- X's daughters; 

-6- X's son's daughters or the daughters of X's son's son, son's son, and on down; 

-7- X's sister; 

-8- X's father's father; 

-9- X's mother's or father's mother; 

-10- X's half brothers or half sisters from the same mother. 

@L6.3(N: A summary of X's husband's share: 

-1/2 if there is no inheriting descendant. 

-1/4 if there is an inheriting descendant. 

-The husband's share is not eliminated by anyone.) 

X's husband: 

-1- receives one-half the estate when X has no child who may inherit (0: even if the 
child is from a different husband) (N: the word child (Ar. walad) including both males 
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and females (A: of all ages) ), and X’s son has no child who may inherit; 

-2- but receives one-fourth the estate when X has a child who may inherit (0: whether 
from X by this husband or a different husband,and whether male or female), or when X's 
son has a child who may inherit. 

@L6.4(N:A summary of X's wife's share: 

-1/4 if there is no inheriting descendant. 

-1/8 if there is an inheriting descendant. 

-The wife's share is not eliminated by anyone.) 

X's wife: 

-1- recieves one-fourth the estate when X has no child to inherit (0:even if by a 
different wife) and X's son has no child to inherit; 

-2- but receives one-eighth the estate when X has a child to inherit, or X's son has a 
child to inherit 

(Oiwhether X's son is from her or from another wife). 

If there are two, three, or four wives, they jointly receive the one-fourth or one 
-eighth (Oimeaning that the share apportioned to one wife is given to two or more (A: 
to divide up between them) ). 

@L6.5(N:A summary of X's father's share: 

-1/6 if there is an inheriting descendant. 

Universal heir (def: L10.5) if there is no male inheriting descendant. 

-The father's share is not eliminated by anyone.) 

X's father: 

-1- receives one-sixth of the estate when X has a son to inherit, or when X's son has a 
son to inherit(0:or when X has a daughter or X's son has a daughter, who may inherit 
(N:though in such a case, the father takes (A:the sixth plus) the remainderr of the 
estate as universal heir (n:as discussed next) ) 

-2- but is universal heir (0: by himself,meaning he takes the whole estate if there are 
no others who have an obligatory share coming; or if there are such others, he receives 
the remainder of the estate after tehy have received their shares) when X has no son to 
inherit and X's son has no son to inherit 

@L6.6(N: A summary of X's mother's share: 

-1/6 if there is an inheriting descendant, or if there are two or more of X's brothers 
or sisters. 

-1/3 of the remainder after deducting the share of X's husband or wife in cases where 
the heirs include both X's father and the husband ir wife but no inheriting descendant. 
-1/3 of the estate when none of the above mentioned heirs exists. 

The mother's share is not eliminated by anyone.) 

X's mother: 

-1- receives one-third of the estate when all three of the following are the case: 

(a) X has no child (male or female) who may inherit, nor does X's son; 

(b) X does not have two or more brothers or sisters, whether full brothers or sisters 
or half brothers or sisters from either parent: 

(c) and the heirs do not include X's husband and X's two parents, or X's wife and two 
parents (A: of which X's mother is one); 

-2- she receives one-sixth of the estate when (non-(a) above) X has a child who may 
inherit, or when (non-(b) ) X has two or more brothers or sisters; 

-3- and she receives one-third of the remainder after deducting the share of X's 
husband or wife when: 

-(non-(c) above) the heirs include X's husband and two parents, in which case she 
receives one-third of the remainder after X's husband receives his share of one-half, 
meaning she receives a sixth of the estate, as that is a third of the remainder, and 
X's father receives the rest: 

Shares *6 


husband 

1/2 

3 

mother 

1/6 

1 
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father 


universal heir 


2 


(* common denominator of 1/2 and 1/6) 

-or (non-(c) above) when the heirs include X's wife and two parents in which case the 
receives one-third of the remainder after X’s wife receive her share of one-fourth, 
meaning that the mother receives one-fourth of the estate, as that is a third of the 
remainder, and the father receives the rest: 

Shares 4 


wife 

1/4 

1 


mother 

1/4 

1 


father 

universal heir 

2 


@L6.7(N: A summary of X’s daughter’s share: 

-1/2 if there are no other of X’s sons or daughters (n: whether full or half brothers 
of sisters to her). 

-2/3 for her to share egually (if there are no sons) with other daughters, if any. 

-She is co-universal heir (def:L10.3) with X's sons(s) if existent, meaning that they 
jointly constitute the universal heir, dividing this share so that each male receives 
twice the amount of each female (A: since men are obliged to support women in Islam 
(dis:mll) and not vice versa). 

-The daughter's share is not eliminated by anyone.) 

-1- X's sole daughter (0: who is without a co-universal heir such as her brother, and 
without someone else on her own level, such as her sister) receives half of the estate. 
-2- Two or more daughters jointly receive two-thirds. 

@L6.8 

(N: It is important to remember for the persons named in the following rulings that the 
share of any of them who is related to X through an inheriting heir is eliminated by 
the existence of that heir (dis:L7.4-6), except for X's half brother from the same 
mother, whose share is not eliminated by the mother's existence.) 

@L6.9(N: A summary of the share of X's son's daughter: 

-Her share is eliminated if X's son exist (n: an example of the above rule). 

-1/2 if X has no daughter son's son or any other daughter of a son. 

-2/3 for her to share egually with the other daughters of X's son(s), if X has no 
daughter(s) or son's son(s). 

-1/6 when there is a sole daughter (def:L6.7(l) ). 

-She is co-universal heir (def:L10.3) with X's son's son(s) (A: in the absence of X's 
daughter, dividing this share of each male receives twice the share of each female). 
-Her share is eliminated when X has two or more daughters.) 

When X's sole daughter (def:L6.7(l) ) exists, X's son's daughter(s) (A: if there are 

more than one, they share) receives one-sixth of the estate, which with the sole 
daughter's share of one-half, makes two-thirds (N:which is the maximum that may go to 
the category of daughters) . 

@L6.10(N: A summary of the share of X's full sister: 

-1/2 if there are no other full brothers or sisters. 

-2/3 for her to share egually with other full sisters. 

-She is co-universal heir (def:L10.3) with full brother(s) if any, each male receiving 
twice the share of each female. 

-She is universal heir through X's daughter(s) (def: L0.4) 

-Her share is eliminated if X's father or X's son exists.) 

-1- X's sole full sister (N: meaning no other full brothers or sisters exist) receives 
one-half of the estate. 

-2- Two or more such sisters (N: when there are no full brothers) jointly receive two- 
thirds . 

(n: L6.12 discusses X's full sister(s) with X's daughters.) 

@L6.11(N: A summary of the share of X's half sister from the same father: 
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-1/2 in the absence of X's full brother, full sister, other half sister from the same 
father, and half brother from the same father. 

-2/3 for her to share equally with other half sister(s) from the same father, when 
there are no full brothers or sisters,and no half brothers from the same father. 

-1/6 when there is X's sole full sister. 

-She is universal heir through X's daughters or X's son's daughters (def:L10.4) 
provided there are no full brothers or sisters, or half brothers from the same father. 
-She is co-universal heir (def:L10.3) with X's half brother(s) from the same father, 
the male receiving twice the share of each female. 

-Her share is eliminated if X's father or son exists.) 

-1- X's sole half sister from the same father receives one-half of the estate. 

-2- Two or more such paternal half sisters jointly receive two-thirds. 

-3- When such a half sister, or two or more, exists with X's sole full sister, then the 
half sister(s) (A: jointly, if more than one) receives one-sixth, which with the half 

that goes to the full sister, makes two-thirds. 

@L6.12X's full sister(s) is universal heir through X's daughter(s) (def:L10.4). If X 
has no full sisters, X's half sisters by the same father are the estate's universal 
heirs through X's daughter(s) (L10.4). 

An example of the former is when the heirs are X's daughter and full sister. The 
daughter receives one-half (dis:L6.7(l) ), and the sister receives the rest (A: as 
universal heir) : 
shares: 2 


daughter 1/2 1 


full sister universal heir 1 

Another example is when there are X's two daughters, a full sister, and a paternal half 
sister, in which case the two daughters jointly receive two-thirds (dis: L6.7 (2) ), and 

the full sister receives the rest (A: as universal heir), while the paternal half 
sister's share is eliminated (A: by the full sister's universal heirship) : 
shares 3 


2 daughters 

2/3 2 


full sister 

universal heir 

1 


half sister eliminated 0 


@L6.13(N: summary of X's grandfather's (father's father's) share: 

-His share is eliminated if X's father exists. 

-1/6 if X has an inheriting male descendant. 

-He is universal heir in the absence of both X's father and any inheriting male 
descendant. 

-If X's brother(s) or sister(s) exists, then 

-1- when there is no other heir who has an obligatory share coming, then the 
grandfather receives whichever of the following two alternatives yields the maximum: 
-1/3 of the estate; 

-or dividing the estate with X's brother (s) or sister (s) as if he were one of them, the 
male receiving twice the share of the female. If only X's sister(s) exists, then she 
becomes co-universal heir (def:L10.3) with him; 

-2- but when there are one or more other heirs who have no obligatory share coming 
besides the brother(s) or sister(s), then the grandfather receives whichever of the 
following three alternatives yields the maximum: 

-1/6 of the estate; 

-1/3 of the remainder after the (non-brother/sister) heir(s) receives their share; Or 
dividing the estate with X's brother(s) or sister(s) as if he were one of them, the 
male receiving twice the share of the female. If only X's sister (s) exists, then she 
becomes co-universal heir (L10.3) with him.) 

As for the grandfather, sometimes X's brothers or sisters exist with him and sometimes 
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they do not. 

When they do not, then the grandfather receives one-sixth of the estate of X's son or 
son's son (0: or X's daughters or son's daughters) exist (N: but in such a case he 
takes the sixth plus the rest as universal heir); while the grandfather is the 
universal heir (def: L10.5) in the absence of X's son or son's son (N: or daughter or 
son's daughter). 

When X's (full or paternal half) brothers or sisters exist, then sometimes there are 
other inheriting heirs (dis:L6.15) and sometimes not (L6.14). 

@L6.14When (Besides X's brother(s) or sister(s) ) the grandfather's consurvivors do not 

include other inheriting heirs, the grandfather divides the estate with the brothers 
(A: and sisters) as if he were one of them, and (if there are only sisters) is co- 
universal heir (def: L10.3) with the sisters. 

But such a division is only effected when it does not result in less than one-third of 
the estate going to the grandfather. If it would result in less than a third for him, 
then his obligatory share is one-third of the estate, and the brothers or sisters 
divide the rest between them, the males receiving the share of two females. This is 
illustrated by the following examples (A: in each of which the grandfather receives at 
least a third) : 

-1- X's grandfather and one sister: 
shares: 3 


grandfather 


2 

sister 

1 


-2- grandfather 
shares: 4 

and 

two sisters: 

grandfather 


2 

sister 

1 


sister 

1 


-3- grandfather 
shares: 5 

and 

three sisters: 

grandfather 


2 

sister 

1 


sister 

1 


sister 

1 


-4- grandfather 
shares: 6 

and 

four sisters: 

grandfather 


2 

sister 

1 


sister 

1 


sister 

1 


sister 

1 


-5- grandfather 

and 

one brother: 


shares: 2 
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grandfather 


1 


brother 


1 


-6- grandfather and two brothers: 
shares: 3 

grandfather 1 


brother 1 


brother 1 


-7- grandfather, brother, and sister: 
shares: 5 


grandfather 


2 


brother 


2 


sister 


1 


-8- grandfather, brother, and two sisters: 
shares: 6 


grandfather 


2 


brother 


2 


sister 1 


sister 1 


In each of the above examples, the grandfather divides the estate with them, the male 
receiving the share of two females. 

@L6.15When (besides X's brothers or sisters) the grandfather's cosurvivors include 
another inheriting heir, then the heir is given his share, and the grandfather receives 
the maximal amount of three possibilities: 

(a) division (A: meaning to divide it with the brothers or sisters as in the above 
examples); 

(b) a third of the remainder (A: taking a third of what remains after the (non¬ 
brother/sister) heir has taken his share); 

(c) or one-sixth of the estate (A: as the estate stands before the above-mentioned heir 
has received his share) . 

This ruling may be illustrated by (n: the following four examples) : 

-1- X's husband, grandfather, and brother, where division is better for the 
grandfather, (n: To show why division ((a) above) is better, we may compare the three 
possibilities ((a), (b) and (c) ) for this example: 

(a) division: 
shares : 4 


husband 1/2 (dis: L6.3(l) ) 2 

grandfather 1 

brother division 1 

(b) third of remainder (after the husband's share); 
shares: 6 


husband 1/2 3 

grandfather 1/3 remainder 1 
brother universal 2 
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(c) sixth of estate: 
shares: 6 


husband 1/2 3 

grandfather 1/6 estate 1 
brother universal 2 

The comparison reveals that division, giving the grandfather 1/4, is better than the 
other alternatives, which only give him 1/6, and so division is the alternative that 
must be implemented.) 

-2- X's two daughters, two brothers, and grandfather, where a sixth of the estate is 
better for him. 

(n: Comparison: 

(a) division: 
shares: 9 


daughter 3 

daughter 2/3 (dis: L 6.7(2) ) 3 

grandfather 1 

brother division 1 

brother 1 

(b) third of remainder (after the daughters share) 
shares: 9 


daughter 3 

daughter 2/3 3 

grandfather 1/3 remainder 1 
brother Universal 1 

brother 1 

(c) sixth of estate: 
shares: 12 


daughter 4 

daughter 4 

grandfather 1/6 estate 2 

brother universal 1 

brother 1 

The comparison reveals that a sixth of the estate is better than the other 
alternatives,which only give him 1/9, and so the former is the alternative that must be 
implemented.) 

-3- X’s wife, three brothers, and grandfather, where a third of the remainder is better 
for him. (n: Comparison: 

(a) division: 
shares: 16 


wife 1/4 (dis: L6.4(l) ) 4 

grandfather 3 

brother 3 

brother division 3 

brother 3 

(b) third of remainder (after the wife's share) 
shares: 12 


wife 1/4 

grandfather 
brother 
brother 
brother 
(c) sixth of 
shares: 36 


3 

1/3 remainder 
2 
2 
2 

estate: 


3 


wife 1/4 9 
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6 


grandfather 1/6 estate 
brother 7 

brother universal 7 

brother 7 

The comparison reveals that a third of the remainder, which gives the grandfather 1/4, 
is better for him than division with the brothers (which gives him 3/16), or a sixth of 
the estate, so he must receive a third of the remainder.) 

-4- X's two daughters, mother, grandfather, and brothers, where a sixth of the estate 
is better for him. (n: Comparison: 

(a) division: 
shares: 6 


daughter 2 

daughter 2/3 (dis: L6.7(2) ) 2 

mother 1/6 (dis: L6.6(2) ) 1 

grandfather 

brothers division 1 

(b) third of remainder (after the shares of the daughters and mother) 
shares: 18 


daughter 6 

daughter 2/3 (dis:L6.7(2) ) 6 

mother 1/6 (dis:L6.6(2) ) 3 

grandfather 1/3 remainder 1 
brothers universal 2 

(c) sixth of estate: 
shares: 6 


daughter 2 

daughter 2/3 2 

mother 1/6 1 

grandfather 1/6 1 

(In this case, there is no one who can eliminate the shares of the inheriting heirs 
above, who have used up the estate so that there is nothing left for the universal heir 
(the brothers) to inherit (dis: L10.5) :) 

brothers eliminated 0 

The comparison shows that a sixth of the estate is better for the grandfather than a 
third of the remainder, which would give him 1/16, or division with the brothers, which 
would give him 1/12 or less, and so he must receive a sixth of the estate.) 

@L6.16lf both X's brothers and half brothers from the same father exist with the 
grandfather, the brothers add the number of the half brothers shares with their own 
shares in calculating their own versus the grandfather's, but then the brothers receive 
both their own shares and the half brothers' shares. (A: The latter are eliminated 
(dis: L7.3) by the brothers, but are initially reckoned in as a dispensation for the 
brothers.) 

This may by illustrated by the following example, in which there is X's grandfather, 
brother, and half brother from the same father. 

(initial division) shares: 3 


grandfather 1 

brother division 1 

half brother 1 

but then, because the brother eliminates the hal brother's share, 
shares: 3 


grandfather 1 

brother 2 

half brother eliminated 0 

and this is the actual division. 

In a second, similar case, if there is a sister, half brother from the same father, and 
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grandfather, then (A: the half brother's share is reckoned with the sister's share 
versus that of the grandfather, and) her portion of the estate is brought up to one- 
half (A: which is the maximum she may receive as at @L6.10(1) ) from the (madditive) 

amount, and the rest goes to the half brother (A:since the grandfather already has his 
share and she may receive more than her obligatory share of one-half). (n: To 

illustrate, first we make a plain division, the males receiving the share of two 
females: 
shares: 5 


grandfather 2 

sister division 1 

half brother 2 

Then, as in the previous case, we give the half brother's share to the sister, since 
there is none to eliminate her full share of one-half (dis: L6.10(l) ). 

shares: 5 


grandfather 2 

sister 3 

half brother 0 

But since this gives the sister more than her maximal share of one-half, the surplus is 
returned to the half brother, and this is the final division. Here, for convenient 
redivision, we multiply the case's shares by two: 

(2 x 5=) shares: 10 

grandfather 4 

sister 5 

half brother 1 

which is the actual division.) 

@L6.17When there is a sister (0: full sister or half sister from the same father) and 
grandfather, the sister does not normally receive a particular obligatory share (0: 
since she is co-universal heir (def: L10.3) with the grandfather), except in the 
following case (Ar.al-akdariyya lit "the murkiest") in which there is X's husband, 
mother, grandfather, and sister, 
shares: 6 

husband 1/2 (dis: L6.3(l) ) 3 

mother 1/3 (dis: L6.6(l) ) 2 

grandfather 1/6 (dis: L6.15(c) ) 1 

But at this point, the estate has been used up, despite the fact that the sister 
deserves her share of one-half, and no one can eliminate it: 
sister 1/2 (dis: L6.10(l) ) 3 

so we redivide the estate by adding the three shares that the sister deserves to the 
initial division's six shares, which become nine (A: this procedure being an adjustment 
('awl, def; L8.1) for not being able to give everyone full shares, one which 
proportionately distributes the deficit to all recipients). 

(6 + 3 =) shares: 9 

husband 3 

mother 2 

grandfather 1 

sister 3 

But this results in the grandfather receiving less than if he were to divide the 
remaining estate with the sister (n: which is impermissible because of ruling L6.15), 
and so the grandfather and sister add their shares to together (egualling four) and 
divide them, the male receiving the portion of two females (n: Here, for convenient 
redivision, we multiply the case's shares by three: 

(3x9=) shares : 27 

husband 9 

mother 6 

grandfather 8 

sister division 4 

and this is the actual division.) 
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@L6.18(N: A summary of the share of X's grandmother (whether she is X's father's mother 
or mother's mother, or, if both exist, they share the portion) : 

-1/6 if X's mother does not exist. 

-Her share is eliminated if X's mother exists. 

-Her share is eliminated by the existence of X's 
father if X is descended from her through the father.) 
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-1- X's grandmother (or great-grandmother) gets one-sixth of the estate when: 

- she is A, E, and so on, up that line (n: on the chart above); 

- she is C, G and so on, up that line; 

- or when she is H, and so on, up that line. 

-2- If there are two grandmothers/great-grandmothers on the same level (A: level II, 
for example), they jointly get one-sixth to share between them, such as when both C and 
A exist, or when both G and H exist. 

-3- If one of two surviving grandmothers/great-grandmothers is closer (A: on a closer 
level) to X, then: 

(a) if the closer of the two is on X's mother's side (n: the left of the chart) then 
she eliminates the share of the farther of the two. For example, the existence of A 
eliminates G's share; 

(b) but if the closer of the two is on the father's side (n: the right of the chart), 
she does not eliminate the share of the one on the mother's side who is farther from X. 
Rather, both jointly receive the sixth to divide between them. For example, C does not 
eliminate E. 

@L6.19As for great-grandmother F, she does not inherit, as she is an extended family 
member who may not inherit (A: being related to X through B, who may not inherit (dis: 
L4.5(7, 10) ) ). 

@L6.20(N: A summary of the share of X's half brother or sister from the same mother: 
-1/6 if there is just one of them, when none of X's inheriting male ancestors (A: 
father on up) exists, nor any inheriting descendants. 

-1/3 if there are two or more of them, to share between them, but which is divided so 
that males and females receive egual shares. 

- Their share is eliminated by the existence of any of X's inheriting male ancestors or 
inheriting descendants.) 
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-1- X's half brother or sister from the same mother receives one-sixth if alone. 

-2- When there are two or more of them, they jointly receive one-third. This amount is 
divided with equal shares going to male and female alike. 

@L6.21To summarize all of the foregoing: 

-1- One-half of the estate is the obligatory share of five types of heir; 

-X's husband, under certain circumstances (dis : L6:3(1) ) 

-X's (sole) daughter (L6.7(1) ); 

-X's son's daughter (L6.9 (N:) ); 

-X's (sole) full sister (L6.10(1) ); 

-and X's (sole) half sister from the same father (L6.ll(1) ). 

-2- One-fourth of the estate is the obligatory share of two types of heir; 

-X's husband, under certain circumstances (L6.3(2) ); 

-and X's wife (L6.4(1) ). 

-3- One-eighth of the estate is the obligatory share of X's wife, under certain 
circumstances (L6.4(2) ). 

-4- Two-thirds of the estate is the obligatory share of four types of heir; 

-two or more of X's daughters (L6.7(2) ); 

-two or more of X's son's daughters (L6.9(N) ); 

-two or more of X's full sisters (L6.10(2) ); 

-and two or more or X's half sisters from the same father (L6.ll(2) ). 

-5- One-third of the estate is the obligatory share of: 

-X's mother, under certain circumstances (L6.6(1) ); 

-two or more of X's half brothers or sisters from the same mother (L6.20 (2) ); 

-and it may be the share of the grandfather when X's brothers exist (L6.14, second 
par) . 

-6- One-sixth of the estate is the obligatory share of seven types of heir; 

- X's father (L6.5(1) ); 

- X's grandfather (L6.13(N:) and L6.15(c) ); 

- X's mother (L6.6(N:) ); 

- X's grandmother (L6.18 (1) ); 

- one or more daughters of X's son when X's daughter also exists (L6.9); 

- one or more of X's half sisters from the same father when X's sole full sister also 

exists (L6.ll(3) ); 

- and X's sole half brother from the same mother (L6.20(1) ). 

@L6.22(N: A summary of the other heirs'shares: 

-1- X's son is universal heir. 

-2- X's son's son; 

- is eliminated by X's son; 

- and is universal heir in the absence of X's son. 

-3- X's full brother; 

- is eliminated by the existence of an inheriting male descendant; 

- is eliminated by X's father; 

- and is universal heir in the absence of both an inheriting male descendant and 
father. 

-4- X's half brother by the same father: 

- is eliminated by any inheriting male descendant; 

- is eliminated by X's father; 

- is eliminated by X's full brother; 

- and is universal heir in the absence of all these. 

-5- The son of X's full brother is the same as X's full brother ((3) above), but 
eliminated by him. 

-6- The son of X's half brother by the same father is the same as (5) above, but 
eliminated by him. 

-7- The brother of X's father: 

- is eliminated by any of the following: X's father, grandfather, brothers, and their 
sons ; 

- and is universal heir in the absence of all of these. 

-8- The son of the brother of X's father is the same as (7) above, but eliminated by 
him. ) 
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*2*Chapter L7.0: Those Whose Shares are Eliminated by Others (Hajj) 

@L7.IThe share of X's half brother from the same mother is eliminated by the existence 
of four types of heir; 

- X's inheriting descendant (male or female); 

- the descendant (male or female) of X's son; 

- X's father; 

or X's grandfather 

@L7.2The share of X's full brother is eliminated by three: 

- X's son; 

- X's son's son; 

- or X's father 

@L7.3The share of X's half brother from the same father is eliminated by four: 

- X's son; 

- X's son's son; 

- X's father; 

- or X's full brother 

@L7.4The share of the son of X's son is eliminated by X's son, and likewise the son of 
the son of X's son, and on down: each is eliminated by the existence of a son closer to 
X (A: meaning fewer generations from X, even if the one who is closer is from a 
different one of X's sons). 

@L7.5X's grandmother or great-grandmother does not inherit if X's mother exists. 

@L7.6Neither X's grandfather (A: i.e. father's father) not grandmother or great¬ 
grandmother on the father's side may inherit when X's father exists. 

@L7.7When X's daughters receive a full two thirds of the estate (dis: L6.7(2) ), then 

the daughters of X's son do not inherit,unless they are made co-universal heirs (def: 
L10.3) by the existence of a male who is at the same distance (A: number of 
generations) from X as they are or by one who is farther from X than they when they are 
co-universal heirs, the male receives the share of two females. 

For example, if there are two daughters and a daughter of X's son, the two daughters 
take two thirds and the son's daughter receives nothing. But if there also exists with 
her X's son's son, or son's son, then she (A: as co-universal heir 9def; L10.3) with 
him) gets the rest of the estate with him, the male receiving the share of two females 
(N: and such a male is nicknamed her blessed brother (akh mubarak) ). 

@L7.8Similarly, when X's full sisters receive two-thirds of the estate (dis:L6.10(2) ), 

then X's half sisters from the same father do not inherit, unless they have a brother 
to make them co-universal heirs, the male receiving the share of two females. 

@L7.9Someone who does not inherit to begin with (N: due to the existence of a 
preventive (def: L5) ) cannot eliminate the share of anyone (A: such a person being as 

if nonexistent in figuring the estate division). 

@L7.1OSomeone who may inherit, but whose share has been eliminated by another, cannot 
eliminate the share of anyone, although such a person's existence may diminish the 
share of someone, as when there exist X's half brothers from the same mother, and X's 
father and mother. In such a case, the half brothers do not inherit (dis: L6.20(N:) ), 

but their existence diminishes the mother's share from a third to a sixth 
(dis:L6.6(2) ). 

*2*Chapter L8.0: Adjustment When the Shares Exceed the Total Estate ('Awl) 

@L8.1(A: Adjustment ('awl) is used in cases where the estate is not enough to give 
everyone their full shares, and proportionately distributes the deficit to all the 
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heirs in an equitable way.) 

@L8.2Whenever the shares deserved by heirs exceed the number of available shares, the 
number of shares is additively increased to the number needed. 

An example is the case (al-mubahala) in which there are X's husband, mother, and full 
sister: 
shares: 6 

husband 1/2 (dis: L6.3(l) ) 3 

sister 1/2 (dis: L6.10(l) ) 3 

but at this point, the estate has been used up despite the fact that the mother 
deserves her share of one-third, and no one can eliminate it: 
mother 1/3 (dis: L6.6(l) ) 2 

so we redivide the estate by adding the mother's portion (n: two shares) as an 
adj ustment: 

(6 + 2 =) shares: 8 

husband 3 

sister 3 

mother 2 

and this is the actual division, (n: L6.17 furnishes another example of adjustment.) 

*2^Chapter L9.0: Redistribution When the Shares are Less than the Estate (Radd) 

@(n: This section has been moved here from its original place after L10.7 below.) 

0L9.1 If X has no (A: universal heir) relatives (def; L10.5) then (A: the remainder of) 
his estate goes to the Muslim common fund (bayt al-mal) as an inheritance to the 
Muslims, provided the Islamic ruler is just. 

If the Islamic ruler is not just (A: or not existent), then it (A: the excess) is 
redistributed among the inheriting heirs in proportion to their relative shares, except 
for X's husband or wife, who may not receive any of the redistributed amount. 

@L9.2(N: Three illustrations of redistribution follow: 

-1- X's sister and grandmother: 
shares: 6 

sister 1/2 (dis: L6.10(l) ) 3 

grandmother 1/6 (dis: L6.18(l) ) 1 

But at this point, the obligatory shares are less than the estate,so we redistribute 
the excess estate in proportion to the heirs' respective shares by reducing the shares 
of the case to four,which is the number of the existing heirs' shares: 

(3 + 1 =) shares: 4 

sister 3 

grandmother 1 

and this is the solution, and is how we redistribute in cases that require it, when 
there is neither a husband nor wife among the heirs. As for when there is a husband or 
wife, the examples below furnish illustrations of the division. 

-2- X's wife, half brother from the same mother, and grandmother: 
shares: 12 

wife 1/4 (dis: L6.4(l) ) 3 

half brother 1/6 (dis: L6.20(l) ) 2 

grandmother 1/6 (dis: L6.18(l) ) 2 

But here, the obligatory shares are still less than the estate, in which there are five 
remaining shares: 
excess 5 

So, excluding the wife as mentioned above (L9.1(end) ), we divide the excess between 

the half brother and grandmother in proportion to their respective shares, namely two- 
to-two, which means a half-and-half division of the excess five shares. For convenient 
division of these five shares, we first multiply the case's total 
(12 x 2 =) shares: 24 

wife 6 

half brother 4 

grandmother 4 
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excess 


10 

and then we divide the ten excess shares between the half brother and grandmother, 

while the wife gets only her original share (dis:19.1 (end) ) : 

shares: 24 

wife 6 

half brother (5 + 4 =) 9 

grandmother (5 + 4 =) 9 

and this is the solution. 

-3- X's wife, mother, and half brother from the same mother; 
shares: 12 

wife 1/4 (dis: L6.4(l) ) 3 

mother 1/3 (dis: L6.6(l) ) 4 

half brother 1/6 (dis: L6.20(l) ) 2 

But the obligatory shares are still less than the estate, in which there are three 
remaining shares: 
excess 3 

So, excluding the wife, as before, we divide the excess between the mother and half 

brother in proportion to their respective shares, namely four-to-two, which means a 

two-to-one division of the three excess shares: 

shares: 12 

wife 3 

mother (2 + 4 =) 6 

half brother (1 + 2 =) 3 

and this is the solution.) 

*2*Chapter L10.0: Universal Heir ('Asaba) 

@L10.1(A: A universal heir ('asaba) is someone who takes the remaining estate, if any, 
after heirs deserving obligatory shares have taken them. When there are no such heirs, 
the universal heir takes all. 

There are three types of universal heir: 

-1- universal heir by oneself ('asaba bi nafsihi) : 

-2- co-universal heir ('asaba bi ghayrithi); 

-3- and universal heir through the existence of another ('asaba ma'a ghayrithi). ) 

(n: The following three definitional entries have been added to this section by the 
translator.) 

0L1O.2: Universal Heir By Oneself 

(Hasanaya Muhammad Makhluf:) The universal heir by oneself is X’s male relative who is 
not related to X through a female, whether this be because: 

-1- there is no one between him and X, as is the case with X's father or son; 

-2- or whether because there is someone between him and X, but not a female, such as 
X's grandfather (the father of X's father) X's son's son, X's full brother, or X's half 
brother from the same father. 

0L1O.3: Co-Universal Heir 

The co-universal heir is any female deserving an obligatory share who reguires someone 
else in order to become a universal heir, and with whom she participates in this 
universal share. 

It is a class confined to four type of women, those whose share if alone is one-half, 
and if there are more than one is two thirds. They are; 

-1- X's daughter; 

-2- X's son's daughter; 

-3- X's full sister; 

-4- and X's half sister from the same father. 

Whenever a male exists with one of these four who is universal heir by himself (def; 
L10.2) of the same generation as her and of the same strength (N:ie both we full or 
half siblings). she becomes co-universal heir with him and inherits by the universal 
share, not her obligatory share. They divide the universal share so the male receives 
the portion of two females. 

0L1O.4: Universal Heir Through the Existence of Another 
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The universal heir through the existence of another is any female deserving an 
obligatory share who reguires someone else to become a universal heir, but with whom 
she does not share this universal share. 

These are only two people from among those who deserve obligatory shares: 

-1- X’s full sister; 

-2- and X's half sister from the same father; 

provided that X's brother who would form a co-universal heir (def: L10.3) with them (A: 
in which case they would not be a universal heir through another) does not exist, and 
provided that either of the above two females exists with X's daughter(s) or son's 
daughter(s), and on down (A: these being the someone else needed to make them a 
universal heir through another) (al-Mawarith fi al-shari'a al-Islamiyya (y80), 99, 102, 
103) . 

@L10.5The universal heir is a person who takes the whole estate if there is no other 
heir, or takes any of it that is in excess of the obligatory portions which are given 
to heirs, when they also exist. If there is nothing in excess of the heirs' obligatory 
shares, then the universal heir does not receive anything. 

@L10.6Their order (A: these being the universal heirs by themselves (def: L10.2) ) in 

closeness to X (A: such that the existence of someone at the first of the list 
eliminates the universal heirship of anyone following him) is: 

-1- X's son; 

-2- X's son's son; 

-3- X's son's son's son, and on down, no matter how many generations; 

-4- X's father; 

-5- X's father's father; 

-6- X's father's father, and on up,no matter how many generations; 

-7- X's full brother; 

-8- X's half brother from the same father; 

-9- the son of X's full brother; 

-10- the son of X's half brother from the same father; 

-11- the brother of X's father; 

-12- the son of the brother of X's father this son's son, and on down; 

-13- the brother of X's father's father; 

-14- and then (13) 's son, this son's son, and on down. 

@L10.8When there is no universal heir, and no heir inheriting an obligatory portion 
that the excess estate could be redistributed to (dis: L9.1), then the estate is 
divided between the extended family members (def:L4.5) such that each of them takes the 
place of the person through whom they are related to X For example: 

-1- X's daughter's child takes the share of X's daughter; 

-2- X's sister's child takes the share of X's sister; 

-3- X's brothers' daughters take the share of the brothers; 

-4- the daughters of X's father's brother take the latter's share; 

-5- X's mother's father takes her share; 

-6- X's mother's brother or sister takes her share; 

-7- and X's father's half brother or sister from the same mother takes the father's 
share. 

@L10.9No universal heir may inherit (A: a universal share) when there is a universal 
heir who is closer to X than he is. 

@L10.10No one constitutes a co-universal heir (def: L10.3) with his sister except: 

-1- X's son (N: with X's daughter); 

-2- X's son's son (N: with X's son's daughter); 

-3- and X's brother (A: with X's sister) 

Each of them constitutes a co-universal heir with his sister, the male receiving the 
portion of two females. 

0L1O.11 (N: In addition to being co-universal heir with X's son's daughter ((2) above), 
) X's son's son (N: or son's son's son, and on down) is (n: also) co-universal heir 
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with the daughters of his father's brother who are of the same generation as he, and 
those of his father's sisters and the daughters of his father's father's brother(s) who 
are above him (N: of a closer generations to X) , provided they (A: those closer to X 
than he) have no obligatory shares coming. (N: Because if they do, then they take their 
share and are not co-universal heirs with him. This may be illustrated by the following 
example: 

-1- X's husband, daughter, son's daughter, son's daughter, son's son's daughter,and 
son's son's son: 

Shares: 12 

husband 1/4 (dis: L 6.3(2) ) 3 

daughter 1/2 (dis:L6.7(l) ) 6 

son's daughter 1/6 (dis: L6.9) 2 

son's son's daughter 
son's son's son universal 1 

But if there were two of X's daughters in the above case, we would have to divide the 
estate as follows: 
shares: 12 

husband 3 

2 daughters 2/3 (dis: L6.7(2) ) 8 

Here, the son's daughter does not have an obligatory share coming, since the two 
daughters have taken the full two-thirds, and so the son's daughter (dis: text above) 
is co-universal heir with the son's son's daughter and son's son's son: 
son's daughter 

son's son's daughter universal 1 
son's son's son 

0L1O.12 A person who is a universal heir does not participate in the share of someone 
who has an obligatory share coming, except in the following case (al-musharraka) : 

Given X's husband, mother (or grandmother, for the result is the same), two half 
brothers from the same mother, and a full brother: 
shares: 6 

husband 1/2 (dis: L6.3(l) ) 3 

mother 1/6 (dis: L6.6(2) ) 1 

2 half brothers 1/3 (dis: L6.20(2) ) 2 

in which case the estate has been used up and nothing remains for the brother: 

(N: But the full brother is closer to X than the half brothers, and should not be 
eliminated by their share, so an exception is made and the half brothers and full 
brother are made co-universal heirs:) 
shares: 6 

husband 3 

mother 1 

2 half brothers 

full brother universal 2 

(N: It is important to remember in such cases that the universal share is divided so 
the males and females receive egual shares (dis: L6.20(2) ). ) 

0L1O.13 When a person both deserves an obligatory share and is a universal heir, then 
he inherits both of these. 

An example is when the son of X's father's brother (A: who is universal heir (dis: 

L6.22 (8) ) ) is also X's husband (A: deserving a husband's share (dis: L6.3) ); or 

when the son of X's father's brother is also X's half brother from the same mother. 

* 1*BOOK M: MARRIAGE 
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Nonsupport Entitles Wife to Annul Marriage mil.13 

Support of One's Parents and Children ml2.0 

Those One Must Support ml2.1(l) 

Conditions for Obligatoriness of Support ml2.1(a) 

Order of Priority in Supporting Dependents ml2.3 
A Deficit in Support Does Not Become a Debt ml2.4 
Son Must Provide Father Means to Marry ml2.5 
Maintenance of Animals, Crops, Buildings, Etc.ml2.6 
Child Care and Custody ml3.0 
Meaning of Child Care ml3.0(O:) 

Precedence Order of Who Deserves Child's Custody ml3.1 
Conditions for Eligibility to Have Child Custody ml3.2 
Non-Muslim Day-Care Centers, Schools, Etc. ml3.3 
A Woman Who Remarries Loses Right to Custody m3.4 
Older Children Decide Which Parent to Stay With ml3.5 

*2*Chapter Ml.0: Who Should Marry 

@(0: The legal basis for marriage,prior to scholarly consensus (ijma') is such Koranic 
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verses as. 

"Marry such women as seen good to you" (Koran 4:3), 
and hadiths such as, 

"Marry one another, that you may increase," 
which was related by Shafi'i.) 

@M1.1A man who needs to marry (0: because of desire for sexual intercourse) and has 
enough money (0: for the bride's marriage payment (mahr def;m8), for clothing for the 
season of the year in which he marries, and the expenditures of one day) is recommended 
to do so (0: to protect his religion, no matter whether he is occupied with religious 
devotions or not). One who needs to marry but does not have enough to pay for these 
expenses is recommended not to marry, but rather to suppress his sexual desire by 
fasting (0: and if it is not suppressed by fasting, then he should marry, borrowing the 
money to pay the bride's marriage payment if she will not accept his owing it to her). 

@M1.2lt is offensive for someone who does not need marriage (0: being undesirous of it 
because of a physical defect or other reason) to marry when he does not have enough 
money to cover the expenses. Marriage is not offensive for a man who has enough money, 
even when there is something that might prevent him from doing so such as old age or a 
chronic illness, though it is superior for him to devote himself to worship instead (0: 
being occupied with enjoyments and not thinking of worship at all) then marriage is 
better (0: since someone whose lack of sexual desire is not due to a physical defect 
may later have such desire, as opposed to someone whose lack of desire is because of 
such a defect, to whom this will not happen). 

@M1.3As for a woman, if she needs to marry, it is recommended for her to do so, though 
if she does not, (0: not feeling any sexual desire within herself, and she is engaged 
in worship,) then it is offensive for her to do so. (N: Though such a woman needs a 
husband or unmarriageable relative to travel and so forth (dis:ml0.3). ) 

@M1.4: Desirable Characteristics in a Bride 

It is recommended for a man to marry a virgin (0: unless there is a reason not to, such 
as sexual incapacity or needing someone to take care of his children) (A: though it is 
permissible to marry a nonvirgin even if she has not previously married (dis: 
pl2.1(3(n:) ) ) ) who is fertile (0: which in a virgin is inferable from her 

relatives), attractive, intelligent, religious, of a good family, and not a close 
relative. 

(0: In Sharh al-Minhaj, Ibn Hajar notes that when one must choose between the above 
characteristics, the order of preference should be: 

-1- religiousness, which takes precedence over anything else; 

-2- intelligence; 

-3- a good character and disposition; 

-4- fertility; 

-5- a good family; 

-6- virginity; 

-7- beauty; 

-8- and then that which fulfills some other relevant interest.) 

*2*Chapter M2.0: Engagement and Looking at the Opposite Sex 
@M2.1: Sunnas of Engagement 

(0: It is recommended for a guardian to offer his marriageable female charges in 
marriage to righteous men. It is sunna: 

-1- to intend by one's marriage to fulfill the sunna and protect one's religion, since 
one is only rewarded for it if one intends some form of obedience to Allah, such as 
remaining chaste or having a pious son; 

-2- for the marriage contract to be made in a mosque; 

-3- and for it to take place on Friday, at the first of the day, and in the month of 
Shawwal.) 

@M2.2: Looking at One's Prospective Bride 
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The sunna when one wants to marry a woman is to look at her face and hands (0: as the 
face indicates her beauty, and the hands her robustness of body. Tirmidhi reports from 
al-Mughira that when he got engaged to a woman, the Prophet (Allah bless him and give 
him peace) said. 

"Look at her, for it is likelier to last between you." 

meaning that love is likelier to last, and tenderness) before getting engaged to her, 
even if the woman does not give her permission to do so (0: since the Lawgiver’s 
permission is sufficient). Such a person is entitled to repeat looking at her (A: as 
many times as he wishes) (0: when he needs to make sure of how she looks, so he does 
not come to have regrets after getting married. And she is entitled to do the same) but 
he may not look at other than her face and hands. (0: If unable to go see her, he 
should send a reliable woman to go see he for him, as such a woman would be likely to 
notice more than he, and she may describe her to him, this being an exception to the 
unlawfulness of describing a woman to a man who is not one of her unmarriageable kin.) 

@M2.3: Looking at Members of the Opposite Sex 

It is unlawful for a man to look at a woman who is not his wife or one of his 
unmarriageable kin (def: m6.1) (0: there being no difference in this between the face 

and hands or some other part of a woman (N: if it is uncovered), though part excludes 
her voice, which is not unlawful to listen to as long as temptation is unlikely. Allah 
Most High says, 

"Tell believers to lower their gaze'' (Koran 24:30). 

A majority of scholars (n: with the exception of some Hanafis, as at m2.8 below) have 
been recorded as holding that it is unlawful for women to leave the house with faces 
unveiled, whether or not there is likelihood of temptation. When there is likelihood of 
temptation, scholars unanimously concur that it is unlawful, temptation meaning 
anything that leads to sexual intercourse or its usual preliminaries. As for when there 
is real need (dis: m2.11), looking is not unlawful, provided temptation is unlikely). 

(A: Being alone with a woman who is not one's wife or unmarriageable kin is absolutely 
unlawful, though if there are two women and a man, the man and the woman are no longer 
considered alone.) 

@M2.4A man may look at his wife (N: or vice versa) including her nakedness (def: f5.3), 
though it is offensive for either husband or wife to look at the other's genitals. 

@M2.5 A man may look at his unmarriageable female relatives (def: m6.1), and a woman 
look at her unmarriageable male relatives (m6.2), viewing any part of the body (n: that 
shows e.g. while they are working) except what is between the naval and knees. 

@M2.6 As for a woman looking at (0: a man) other than her husband or unmarriageable 
male relatives, it is unlawful, just as a man's looking at her is. 

@M2.7 It is unlawful for a woman to show any part of her body to an adolescent boy or a 
non-Muslim woman (n: unless the latter is her kinswoman (def: m6.1 (1-12) ), in which 

case it is permissible (Mughni al-muhtaj ila ma'rifa ma'ani alfazal-Minhaj (y73), 

3.132) ). 

@M2.8(n: The following rulings from the Hanafi school have been added here as a 
dispensation (dis: C6.3). ) 

(Ahmad Quduri: ) 

-1- It is not permissible for a man to look at a woman who is not his wife or 
unmarriageable relative except for her face and hands ((Maydani:) because of the 
necessity of her need to deal with men in giving and taking and the like). If a man is 
not safe from lust, he may not look at her face except when it is demanded by 
necessity. 

-2- A man may look at the whole body of another man except for what is between the 
navel and (A: including) the knees (A: as the knees are considered nakedness by 
Hanafis, though not by Shafi'is). 

-3- A woman may look at the parts of a man that another man is permitted to look at. 

-4- A woman may look at the parts of another woman that a man is permitted to look at 
of another man. 
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(al-Lubab fi sharh al_kitab (y88), 4.162-63) 

@M2.9Whenever looking is unlawful, so is touching (Oiwhenever meaning the part; i.e. 
whatever is unlawful to look at is also unlawful to touch). (N: And any permissible 

looking that leads to temptation is unlawful.) (A: Ordinary people sometimes mistakenly 
assume that the Hanafi position that touching a woman does not nullify one’s ablution 
(wudu) means they permit men shaking hands with women who are not wives or 
unmarriageable relatives, something which is unlawful, and which neither the Hanafi 
school nor any other holds to be permissible.) 

0M2.1O: Doctors Treating Patients of the Opposite Sex 

Both (0: looking and touching) are permissible for medicinal bloodletting, cupping, and 
medical treatment (N: when there is real need. A Muslim woman needing medical attention 
must be treated by a Muslim woman doctor, or if there is none, then by a non-Muslim 
woman doctor. If there is none, then a male Muslim doctor may treat her, while if non 
of the above are available, then a male non-Muslim doctor. If the doctor is of the 
opposite sex, her husband or an unmarriageable male relative (def: m6.2) must be 
present. It is obligatory to observe this order in selecting a doctor). (A: The same 

rules apply to Muslim men with regard to having a doctor of the same sex and religion: 
the same sex takes precedence over the same religion.) 

(OiNecessary treatment of her face or hands permits looking at either. As for other 
parts of the body, the criterion for permissibility is the severity of the need for 
treatment, meaning that there must be an ailment as severe as those permitting dry 
ablution (def: el2.9), and if the part concerned is the genitals, the need must be even 
more acute (N: though it includes gynecological examinations for women with fertility 
problems, which are permissible). 

0M2.11: Permissible Looking at a Marriageable Member of the Opposite Sex 
Looking at a woman is permissible for testimony in court, for commercial dealings (0: 
with a marriageable man, or noncommercial dealings, as when he wishes to marry her), 
and so forth (0: such as obligatory or recommended learning (def: a4, a6) ), in which 
cases looking is permissible to the degree reguired. (0: It is not permissible to 

exceed the degree reguired, as when looking at part of the face is sufficient, in which 

case looking at the rest of it is not permissible, as it exceeds the amount reguired.) 

0M2.12: Rules for Proposing Marriage or Accepting a Proposal 

It is unlawful to propose marriage, openly or allusively, to another's wife when she is 
in the waiting period of an unfinalized (A: i.e. less than threefold (dis: n9.0 
(N:) ) ) divorce (0: because she is still considered as a wife is). 

@M.2.13As for a woman who is in any of the following types of waiting period (def: n9), 

it is unlawful for a suitor to propose openly to her, though not for him to hint at it: 
-1- the waiting period of a finalized (threefold) divorce; 

-2- the waiting period after having had her husband release her for payment (def: n5); 
-3- or the waiting period to remarry after her husband's death (def: n9.11). 

(0: Proposing allusively is only permissible in such cases because of the husband's 
lack of authority over her. To propose openly means to decisively indicate one's desire 
to wed, such as by saying, "I want to marry you,'' while to propose allusively means to 
employ words that could indicate a desire to marry or something else, such as "I am 
desirous of you,'' or "Your are beautiful,'' for these do not necessarily imply a 
desire for marriage.) 

@M2.14(0: The rulings regarding the lawfulness or unlawfulness of a woman's accepting a 
marriage proposal are the same as those for proposing to her (def: m2.12-13). ) 

@M2.15It is unlawful to propose marriage to a woman to whom another has already done 
so, if the first proposal has been openly accepted, unless the first suitor gives his 
permission. (0: And like his permission in the legality of another proposing to her is 
when the first suitor has shown himself disinclined, such as by having given up, or 
when enough time has elapsed to give others the impression that he no longer wants to 
marry, or when the woman's guardian (def: m3.4) becomes averse to him.) 

But if the first suitor's proposal was not openly accepted, then a second suitor may 
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propose to her. (0: It is also permissible for one to take the initiative and propose 
to a woman when one does not know whether or not she is engaged, or whether the first 
proposal was plainly accepted or not.) 

@M2.16Whoever is asked about what kind of person a prospective groom is should 
truthfully mention his failings (0: meaning his defects and mistakes. This is 
obligatory (N: but only to the degree necessary (A: to protect the person who is 
asking) ), as Nawawi has stated in al-Adhkar (dis: r2120(2) ) ). 

@M2.17It is recommended to give a short address when (0: i.e. before) making a marriage 
proposal (0: address meaning words begun by praising Allah and concluded with a 
supplication and moral exhortation. If one wants to be brief, one may simply say, 
"Praise be to Allah, and blessings and peace upon the Messenger of Allah (Allah bless 
him and give him peace). I enjoin you to fear Allah. I have come to you to engage your 
noblest [A: mentioning her name].'' Then her guardian gives a similar address). 

@M2.17It is also recommended to give another brief address when (0: i.e. just before) 
the marriage contract is made, saying (0: i.e. it is recommended for the guardian to 
say, before the contract is formally effect), "I marry her to your according to the 
command of Allah Most High, to kindly retain or graciously release.'’ 

*2*Chapter M3.0: The Integrals of a Marriage Agreement 

@M3.IMarriage has integrals (A: which are five in number: 

(a) the spoken form; 

(b) the witnesses; 

(c) the bride's guardian; 

(d) the groom; 

(e) and the bride). 

@M3.2: The Spoken Form 

The first integral is the explicitly stated spoken form (0: comprising a spoken offer 
by the guardian and its acceptance by the groom, like other, nonmarital transactions. 
Its necessary conditions are the same as those of valid sale (def: kl.1(a,b,c,d,e) ) ), 

the form being valid in languages other than Arabic even when one is able to speak 
Arabic. 

The spoken form is not valid if allusive. Nor is it valid without: 

(a) a statement (N: from the guardian) that effects it, namely "I marry you'' (n: i.e. 
to her, the Arabic zawwaja meaning to marry someone to another); 

(b) and an immediate spoken acceptance (A: by the groom), namely "I marry her,'' or "I 
accept her marriage.'' 

(N: The spoken form, when the other integrals exist, is what is meant by the term 
marriage contract, not an actual written document, though it is sunna to write it. 
Extraneous conditions added to the marriage contract, such as that the husband observe 
monogamy or the like, are not binding, being meaningless, though they do not invalidate 
the marriage agreement, which remains effective.) 

@M3.3: The Witness 

The second integral is that the marriage have witnesses, it not being valid unless two 
witnesses are present who are: 

(a) male (0: since a marriage witnessed by a man and two women would not be valid (A: 
though it would be valid in the Hanafi school) ); 

(b) sound of hearing 

(c) sound of eyesight 

(d) familiar with the language of the two contracting parties; 

(e) Muslims; 

(f) and upright (def:o24.4) witnesses, even if their uprightness is merely apparent (0: 
since marriages take place among average, common people, and if they were made 
responsible to know the inward uprightness of witnesses, it would cause delays and 
difficulties. Apparent uprightness means the person is outwardly known to be upright, 
even if he is inwardly unknown). 
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@M3.4: The Bride's Guardian 

The third integral is the (A: bride’s guardian (0: since a woman may not conduct her 
own marriage. Ibn Majah relates that the Prophet (Allah bless him and give him peace) 
said. 

"Let no woman marry a woman to another or marry herself to another.'' 

Daragutni related this hadith with a chain of transmission meeting the standards of 
Bukhari and Muslim). 

The marriage agreement is not valid without a guardian who is: 

(a) male; 

(b) legally responsible (mukallaf, def: c8.1); 

(c) Muslim; 

(d) upright (def: o24.4); 

(e) and of sound judgement. 

The following may not be a bride's guardian: 


-1- 

(non- (a) 

above) a woman; 


-2- 

(non-(b) 

) 

a child or insane 

person; 

-3- 

(non- (c) 

) 

a non-Muslim; 


-4- 

(non-(d) 

) 

a corrupt person 

(def: o24.3) (0: though the opinion of most later 


scholars is that a corrupt person may be a guardian); 

-5- or (non-(e) ) someone whose judgement is unsound because of old age or 

weakmindedness (0: whether innate or acguired. Old age includes someone with severe 
pain or illnesses which distract him from realizing what is most advantageous for his 
charge and her interests, since such a person would be incapable of learning how 
suitors really are and whether they are an appropriate match (def: m4) for the bride). 
It is of no conseguence if the guardian is blind. 

A non-Muslim responsible for a non-Muslim bride may be her guardian (0: provided he 
does not violate the rules of his own religion), though a Muslim may not. 

@M3.6(n: If the bride has no Muslim guardian and there is no Islamic magistrate to act 
as one, she may authorize a male Muslim who has the gualifications of an Islamic judge 
(def: o22.1) -or if there is none, then a male Muslim who is legally upright (def: 
o24.4) -to act as her guardian in marrying her to the groom (Mughni al-muhtaj ila 
ma'rifa ma'ani alfaz al-Minhaj (y73), 3.147). ) 

@M3.7: The Order of Lawful Guardianship Among the Bride's Relatives 

The male relatives of a free woman are the ones who may marry her to another, and the 
order (0: as to who has the right to be her guardian) is her: 

-1- father; 

-2- father's father (0: and on up); 

-3- brother; 

-4- brother's son; 

-5- father's brother; 

-6- her father's brother's son (0: and so on, in the same order as the universal heirs 
in estate division (def: 110.6(12-14) ); 

-7- and then the Islamic magistrate (A: i.e. the judge (gadi) ) . 

None of the above may marry her to someone when a family member higher on the list 
exists. If there are two of egual standing (A: two brothers, for example) and one is 
related to her through two parents while the other is related to her through the father 
alone, then the one related to her through both parents is the guardian. If both are 
egual in this respect, precedence is given to the oldest, most learned in Sacred Law, 
and most god-fearing. But if the other (A: less deserving of two would-be guardians who 
are of egual affiliation to her) marries her to the groom, the marriage is valid. If 
both insist on being the one, they draw lots to see who will do it, though if the loser 
marries her to the groom, the marriage is also legally valid. 

@M3.8lf a guardian does not have the right to be a guardian because of the existence of 
one of the above-mentioned preventives (dis: m3.4 (1-5) ), the guardianship devolves to 

the next family member in the 

@M3.7order of lawful guardians 


238 



0M3.9 : The Bride's Right to Marry a Suitable Match of Her Choice 

Whenever a free woman asks to marry a suitor who is a suitable match (def m4) (0: by 
telling her guardian, ''Marry me to him''), the guardian must marry her to him (0: 
whether she is a virgin or nonvirgin, and whether prepubescent or not). The Islamic 
magistrate (A: i.e. judge marries her to such a groom if the guardian: 

-1- in the presence of the magistrate refuses to marry her to the groom; 

-2- is on a journey farther than 81 km./50 mi. from home; 

-3- or is in a state of pilgrim sanctity (ihram) (0: for hajj, 'umra', or both) (dis: 
j 3.2 0) . 

In such cases, the guardianship does not devolve to the next most eligible in the m3.7 
order of lawful guardians, If (non-(2) above) the guardian is on a journey of less than 
81 km./50 mi, from home, the bride may not be married to someone without the guardian's 
leave. 

0M3.1O: Commissioning Another to Effect the Marriage Agreement 

The guardian may commission another (def: kl7.5-6) to marry his charge to someone, 
though it is not permissible to commission someone who himself lacks the reguisite 
conditions (m3.4(a,b,c,d,e) ) to be a guardian. 

The groom too may commission someone to accept the marriage agreement on his behalf, 
provided the person commissioned is someone who would be legally entitled to accept 
such a marriage for himself. (0: A child, for example, may not accept a marriage for 
himself, let alone someone else, nor may a woman be commissioned for this, nor someone 
in a state of pilgrim sanctity (ihram). ) 

@M3.1INeither the guardian of the bride nor his agent may state the marriage offer 
(def: m3.2(a) ) for the guardian's own marriage (A:to her). If her guardian wants to 
marry her, as when, for example, he is the son of her father's brother, then he lets a 
different son of the father's brother stand in as guardian. If there is no one in his 
own degree (A: of relation to her), then the Islamic judge stands in as guardian. 

@M3.12No one may state both the proposal and its acceptance (def: M3.2(a,b) ) for one 

marriage, except the bride's grandfather when marrying his son's daughter to his (A: 
other) son's son. 

0M3.13: Guardians Who May Marry a Virgin to a Man Without Her Consent 

Guardians are of two types, those who may compel their female charges to marry someone, 
and those who may not. 

-1- The only guardians who may compel their charge to marry are a virgin bride's father 
or father's father, compel meaning to marry her to a suitable match (def: m4) without 
her consent. 

-2- Those who may not compel her are not entitled to marry her to someone unless she 
accepts and gives her permission. 

Whenever the bride is a virgin, the father or father's father may marry her to someone 
without her permission, though it is recommended to ask her permission if she has 
reached puberty. A virgin's silence is considered as permission. 

As for the nonvirgin of sound mind, no one may marry her to another after she has 
reached puberty without her express permission, no matter whether the guardian is the 
father, father's father, or someone else. 

@M3.15No guardian may marry a woman to someone who is not a suitable match (def: m4) 
without her acceptance and the acceptance of all who can be guardians (def: m3.7). If 
the Islamic magistrate is her guardian, he may not under any circumstances marry her to 
someone who is not a suitable match for her. 

If the bride selects a suitor who is not a suitable match for her, the guardian is not 
obliged to marry her to him. If she selects a suitable match but her guardian chooses a 
different suitor who is also a suitable match, then the man chosen by the guardian 
takes precedence if the guardian is one who may lawfully compel her to marry (def: 
m3.13(1) ), while the one she selects takes precedence when the guardian may not 

lawfully compel her to marry (m3.13(2) ). 

*2*Chapter M4.0: A Suitable Match (Kafa'a) 
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@(N: The definition of a suitable match should not be misunderstood as a recommendation 
for whom to marry. It is merely a legal restriction to protect a woman's interests when 
the father or grandfather of a virgin marry her to someone without her consent (dis: 
m3.13, 15). As for when she wishes to marry someone who is not a suitable match, and 
her guardian has no objection, there is nothing wrong or offensive in her doing so.) 

@M4.ISuitability concerns lineage, religiousness, profession, and being free of defects 
that permit annulling the marriage contract (def: m7). (N: As for color, it is of no 
consideration in suitability.) @M4.2 The following are not suitable matches for one 
another: 

-1- a non-Arab man for an Arab woman (0: because of the hadith that the Prophet (Allah 
bless him and give him peace) said, 

"Allah has chosen the Arabs above others''); 

-2- a corrupt man (def: o24.3) for a virtuous woman (0: though it is sufficient for the 
would-be husband to have given up his wrongdoing) ; 

-3- a man of a lowly profession for the daughter of someone with a higher profession, 
such as a tailor wanting to marry a merchant's daughter (A: though an Islamic scholar 
is a suitable match for any level whatever); 

-4- or someone with a defect that permits annulling the marriage (def: m7) for someone 
without such defects. 

Being wealthy has nothing to do with suitability (0: for money comes and goes, and 
those with self-respect and intelligence do not take pride in it), nor does being 
elderly. 

@M4.3The marriage agreement is invalid whenever a guardian marries his charge to 
someone who is not a suitable match for her, if done without both her acceptance and 
the acceptance of all who are eligible as guardians (def: m3.7) and are on the 
guardian's level of relation to her (A: such as his brothers). But if both these 
parties agree, then the bride's relatives further from her than the guardian may not 
obj ect. 

@M4.4When the father or father's father see that the best advantage is to be served by 
marrying a young boy (or girl) to someone, they may do so, though they are not entitled 
to marry the child to someone with a physical defect (dis: m7) that legally permits 
annulment of the marriage. 

@M4.5If a person is foolhardy (safih, def: kl3.1(A) ) or continuously insane, but needs 

to marry, then his father, grandfather, or the Islamic magistrate may marry him to 
someone. If they grant permission to the foolhardy person to marry himself, his 
marriage is valid, though if he does so without their leave, it is invalid. 

*2^Chapter M5.0: Conjugal Rights 

@M5.1: The Wife's Marital Obligations 

It is obligatory for a woman to let her husband have sex with her immediately when: 

(a) he asks her; 

(b) at home (0: home meaning the place in which he is currently staying, even if being 
lent to him or rented) ; 

(c) and she can physically endure it. 

(d) (0: Another condition that should be added is that her marriage payment (mahr, def: 
m8) has been received or deferred to a term not yet expired 

As for when sex with her is not possible, such that having it would entail manifest 
harm to her, then she is not obliged to comply.) 

If she asks him to wait, she is awaited, to a maximum of three days (0: She does not 
ask to wait because of not having finished her period or postnatal bleeding, for there 
is not physical harm entailed in her complying as she is, though if she fears that such 
foreplay with him will lead to actual copulation (A: which is unlawful under such 
circumstances), then she may refuse, as that is not obligatory). (n: w45 discusses 

wives' other duties to husbands.) 

@M5.2: The Wife's Right to Intercourse 
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(Imam Ghazali:) One should make love to one's wife every four nights, as is fairest, 
since the number of wives one may have is four, and one may wait this long to do so, 
though one should make love to her more or less than this, according to the amount she 
needs to remain chaste and free of want for it (N: if one is able), since it is 
obligatory for a husband to enable her to keep chaste (Ihya' 'ulum al-din (y39), 2.46). 

@M5.3: The Wedding Night 

The first time they sleep together, it is recommended for the husband to grasp his 
bride's forelock and supplicate Allah for an increase in blessings (baraka) (0: such as 
by saying, "May Allah bless each of us in their partner''). 

@M5.4: The Husband's Rights 

A husband possesses full right to enjoy his wife's person (A: from the top of her head 
to the bottoms of her feet, though anal intercourse (dis:p75.20) is absolutely 
unlawful) in what does not physically harm her. 

He is entitled to take her with him when he travels. 

@M5.5: Contraception 

The husband is permitted to practice coitus interruptus (n: w46 discusses the relation 
of this to other methods of contraception) in lovemaking with his wife (0: meaning to 
make love to her until he feels an impending orgasm, when he withdraws to ejaculate 
outside the vagina) though it is better not to (0: it being considered offensive in our 
school (dis: w46.2) because it is a means to prevent reproduction). 

@M5.6The husband is entitled to insist that his wife undertake both the measures 
necessary for having sex with her such as the purificatory bath (ghusl) after her 
monthly period, and those necessary to full enjoyment of her such as the purificatory 
bath after major ritual impurity (janaba), shaving her private parts, and removing 
filth. 

*2^Chapter M6.0: Unmarriageable Kin (Mahram) 

@(N: It is unlawful for one to marry one's ancestors, descendants, parents' 
descendants, or the first generation of one's grandparent's offspring, meaning one's 
paternal or maternal aunts (n: or uncles, if one is female). One's unmarriageable kin 
(mahram) are those one is forbidden to marry forever.) 

@M6.1It is unlawful (0: meaning both sinful and legally invalid) for a man to marry 
his : 

-1- mother; 

-2- grandmothers (0: from his mother's or father's side) and on up; 

-3- daughters; 

-4- daughters of his children, children's children, and on down; 

-5- sisters; 

-6- daughters of brothers or sisters, their children's daughters, and on down; 

-7- mother's sisters, grandmother's sisters, and on up; 

-8- father's sisters, father's father's sisters, and on up; 

-9- wife's mother; 

-10- wife's grandmother; 

-11- the wives of his father, father's father, and on up; 

-12- the wives of his children, children's children, and on down; 

(all of whom ((9) through (12) ) are unlawful for him to marry by the mere fact of 
marriage. As for a man's wife's daughter (N: from a different husband), she is not 
unlawful for him to marry until he has had sexual intercourse with her mother. Were he 
to divorce the mother before intercourse, it would be permissible for him to marry the 
daughter) 

-13- (n: and all those considered as unmarriageable kin to him through his having been 
breast-fed by a particular wet nurse in infancy, as at nl2.2). 

@M6.2(N: It is unlawful and invalid for a woman to marry her: 

-1- father, grandfather, and on up; 
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- 2 - son, son's son, daughter's son, and on down; 

-3- brother; 

-4- father's brother, meaning the brother of any male ancestor; 

-5- mother's brother, meaning the brother of any female ancestor; 

- 6 - brother's son, sister's son, or any other descendants of brothers or sisters; 

-7- the husband of her mother, grandmother, and on up; 

- 8 - the husband of her daughter or other female descendant; 

-9- her husband's father, grandfather, and on up, and husband's son and descendants; 
- 10 - (n: and unmarriageable kin to her through her having been breast-fed by a 
particular wet nurse in infancy, as at nl 2 . 2 ). 

@M6.3lt is unlawful for a man to marry both: 

- 1 - a woman and her sister; 

- 2 - a woman and her father's sister; 

-3- or a woman and her mother's sister. 

(N: but if a man is no longer married to one of the above and the waiting period (def: 
n9) has expired, then he may marry the other.) 

@M6.5The same categories of relatives who are unlawful for one to marry because of 
one's kinship relation to them are also unlawful to one by ''foster relationship,'' 
through having been breast-fed by a particular wet nurse in infancy (dis: nl2.2) (N: 

since someone nursed in infancy by a woman is prohibited to marry those whom her 
offspring and her husband's offspring are prohibited to marry). 

@M6.7It is unlawful for a Muslim man to marry: 

-1- a Zoroastrian woman; 

- 2 - an idol worshipper; 

-3- an apostate from Islam (murtadd, def: 08 ); 

-4- or a woman with one parent who is Jewish or Christian, while the other is 
Zoroastrian. 

-5- (N: It is not lawful or valid for a Muslim man to be married to any woman who is 
not either a Muslim, Christian, or Jew; nor is it lawful or valid for a Muslim woman to 
be married to anyone besides a Muslim.) 

@M6.8lt is unlawful for a man who has divorced his wife by public imprecation (def:nll) 
to remarry her (N: though she is not considered his unmarriageable kin (mahram), and he 
may not look at or be alone with her) . 

@M6.9lt is unlawful to marry a woman who is in a state of pilgrim sanctity (ihram, def: 
j3) (N: for hajj or 'umra), or in her waiting period (def: n9) after marriage to 

another. 

@M6.10lt is unlawful for a free man to marry more than four women. It is fitter to 
confine oneself to just one. 

@M6.12The following types of marriage are legally invalid: 

-1- to marry by "trading daughters [or sisters]'' (A: such that the marriage of each by 

the guardian of the other supposedly takes the place of the woman's marriage payment 
(mahr) ); 

-2- to have a "temporary marriage'' (mut'a), meaning to marry a woman for a stipulated 
period (0: whether specified, such as a month, or unknown, such as "until So-and-so 
comes''); 

-3- or to marry a woman after her threefold divorce solely to cohabit and thus permit 
her (dis: n7.7) to remarry her previous husband (A: which is an enormity (dis: p29) ), 

though if the marriage agreement is made for this reason but does not expressly 
stipulate it, then it is legally valid (dis: c5.2) . 

*2*Chapter M7.0: Defects in the Spouse Permitting Annulment of Marriage 
@M7.1 

In any of the following circumstances, the husband or wife has the option to annul the 
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marriage agreement immediately, if this is done in the presence of the Islamic 
magistrate (0: or a third party chosen to judge between them (dis: o21.4), provided 
that he is a mujtahid (def: o22.1(d) ) and there is no Islamic judge), even when the 

partner annulling the marriage has the same defect whose existence in the spouse has 

motivated him or her to annul it (0: as when, for example, both are insane) : 

-1- one finds that the spouse is not sane, or has elephantiasis or leprosy; 

-2- the husband finds that the wife’s vagina is closed or nearly so because of an 
abnormal growth of flesh or bone; 

-3- or the wife finds that the husband is impotent, or that his penis has been 
dissevered. 

The agreement may also be annulled when the defect occurs after making the marriage 
agreement, except when a husband’s impotence occurs after he has had sexual intercourse 
with his wife, in which case annulment is no longer possible. When a husband (N: 
impotent from the beginning) acknowledges his impotence, the magistrate postpones 
action on the case for one year from the day it is first submitted to his 
consideration. If the husband has intercourse with her during the year, then she is not 

entitled to annul the marriage, though if he does not, then she may annul it. In cases 

of impotence, her above-mentioned prerogative of annulling the marriage ss immediately'' 
means after this period of one year. 

@M7.2When a marriage is annulled before sexual intercourse, the woman does not receive 
her marriage payment (mahr) (N: no matter whether the defect is in her or in him (A: as 
opposed to divorce before sexual intercourse, as discussed at m8.7) ). 

When a marriage is annulled after intercourse because of a defect that occurred after 
it, the full marriage payment stipulated by their agreement must be paid to her. 

When a marriage is annulled (N: after sexual intercourse) because of a defect that 
occurred before intercourse (0: whether simultaneously with the marriage agreement or 
after it but before intercourse), then the bride is only given the amount typically 
received as marriage payment by similar brides (def: M8.8). 

@M7.4If any of the following occurs before intercourse has taken place, then the 
marriage is immediately annulled: 

-1- one of a couple who are idolators becomes a Muslim; 

-2- one of a Zoroastrian couple becomes Muslim; 

-3- the wife of a Jew or Christian becomes a Muslim; 

-4- both husband and wife leave Islam; 

-5- or one of them does. 

But when one of the above things happens after intercourse, then a waiting period (def: 
n9) must intervene before the marriage is annulled. If both husband and wife (A: are, 
or) become Muslim before the waiting period finishes, then their marriage continues. 

And if not, then the marriage is considered to have been over since the change of 
religion first took place. 

@M7.5When a (A: non-Muslim) man who has more than four wives becomes Muslim, he is 
obliged to choose just four of them (A: and the others' marriages are annulled). 

*2*Chapter M8.0: The Bride's Marriage Payment (Mahr) 

@(0: The marriage payment is the money or property a husband must pay a woman to marry 
her. ) 

@M8.1It is sunna to name the amount of the marriage payment in the marriage agreement 
(0: to prevent discord). If it is not mentioned, it does not hurt (0: the validity of 
the marriage, though if unmentioned in the agreement, it is considered to be the amount 
typically received as marriage payment by similar brides (def: m8.8). There is 
complete scholarly consensus on the validity of a contract that does not mention it, 
though it is offensive not to) . 

@M8.2A guardian may not marry his prepubescent daughter to someone for less than the 
amount typically received as marriage payment by similar brides, nor marry his 
prepubescent son to a female who is given more than the amount typically received. If 
he does either of these, the amount stipulated is void and the amount typically 
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received is paid instead (0: in both these cases, as a necessary condition for the 
validity of the marriage contract) . 

@M8.3Nor may a foolhardy man (def: k!3.1(A:) ) marry a woman for more than the amount 

typically received as marriage payment by similar brides. 

@M8.4Anything that may be lawfully used as a price (def: k2) may be given as marriage 
payment. It may be paid immediately or deferred, and may be an individual article 
('ayn), a financial obligation (dayn), or the use or benefit of something. 

@M8.5The bride possesses the marriage payment when it has been expressly stipulated (0: 
in the marriage agreement, whether validly stipulated or invalidly. If valid, she owns 
the amount stated, while if invalid, she owns the amount typically received as marriage 
payment by similar brides (def: m8.8). She may dispose of it when she accepts it, and 
her ownership of it is finalized when her husband has sexual intercourse with her (0: 
after which none of it is refundable), or when one of them dies before they have had 
intercourse. 

@M8.6lf payable immediately, the bride may refuse to have sexual intercourse until her 
husband gives her the marriage payment, though if she allows him to have intercourse 
with her before she accepts the amount, she may no longer refuse to have intercourse 
(N: but may demand the amount). 

@M8.7 If the couple is separated (A: by having annulled the marriage (dis: m7.4) ), 

before intercourse because of an act on the bride’s part, as when she becomes a Muslim 
(0: and the husband remains non_Muslim), or she leaves Islam (0: and the husband 
remains Muslim), then she is not entitled to any of the marriage payment. But if it is 
because of an act on the husband’s part, as when he becomes Muslim, leaves Islam, or 
divorces her, then she receives only half of the marriage payment; or the husband may 
ask for half of it back (0: if she already accepted it), provided the article given as 
payment still exists. If it does not, he receives half of the lowest market value of 
similar articles between the time of the marriage agreement and when the article ceased 
to exist. If the article was diminished while in the bride's possession, the husband 
has a choice between taking it back in its defective condition, or accepting half of 
its value. 

@M8.8: The Amount Typically Received as Marriage Payment by Similar Brides 
The amount typically received as marriage payment by similar brides (mahr al-mithl) 
means that which would be desirable to a woman like her (0: a woman like the bride, 
under normal circumstances), like her meaning a woman of her relatives resembling her 
in such characteristics as age, intelligence, beauty, wealth, being virgin or 
nonvirgin, and in having the same hometown. (0: her relatives living therein are taken 
as the standard, and not those living elsewhere, since the amount typically received 
varies in different towns. Rafi'i holds that if all of them live in another town, they 
are nevertheless more suitable to be taken as the standard than nonfamily women from 
the same town.) If the bride is superior to them (0: respecting the above 
characteristics) or inferior, then this is taken into consideration (0: meaning she 
deserves a marriage payment that suits how she is). If she has no female relatives 
related to her through her father, then those like her refers to he maternal relatives 
(0: i.e. the mother's relatives, such as the bride's grandmother or mother's sister). 

If none of the above exist, then the standard for comparison is the marriage payment of 
those women of the same town who resemble the bride. 

@M8.9: When a Husband is Unable to Pay the Marriage Payment 

When a husband proves financially unable to give his wife the marriage payment (A: if 
it has not been deferred) before the first time they have sexual intercourse, then the 
bride may annul the marriage, though if he proves unable afterwards, she may not. If 
husband and wife disagree (A: in court, when neither side has proof|) as to whether he 
has given her (0: all, or part of) the marriage payment, then the wife's word is 
accepted over the husband's (dis: k8.2). But if they disagree as to whether they have 
had sexual intercourse, the husband's word is accepted over the wife's. 
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0M8.1OA man is obliged to pay a woman the amount typically received as marriage payment 
by similar brides (def m8.8) when the marriage was (N: consummated, but) invalid, or 
when a man forces a woman to fornicate with him. When a woman voluntarily fornicates 
with a man, she does not receive any marriage payment. 

0M8.11: Amenity Payment 

Whenever a woman is divorced (0: before having had intercourse) and the marriage 
payment is reduced to one-half (dis: m8.7), she does not receive an amenity payment 
(def: below). But she is entitled to one when the marriage payment is not reduced to 
one-half, such as when: 

-1- she receives no marriage payment because of having allowed her guardian to choose a 
spouse for her and then having been divorced before intercourse and before any payment 
was stipulated; 

-2- or when she receives the full marriage payment, as when she is divorced after 
intercourse. 

An amenity payment is an amount (N: paid by the husband) determined by the Islamic 
judge through his own personal reasoning (0: it being obligatory that both the husband 
and wife agree to it, and sunna that it not be less than thirty dirhams (n: 88.94 grams 
of silver) or something worth that much, and that it amount to less than half the 
marriage payment), in view of the circumstances of both parties (0: such as how rich or 
poor the husband is, and the wife's lineage and other characteristics previously 
discussed). 

*2*Chapter M9.0: The Wedding Feast 

@M9.1The wedding feast is a sunna (A: whose time never expires, though it is 
recommended to be after intercourse). The sunna is for the meal to consist of a sheep 
or goat (shah, def: h2.5), though it is permissible to serve whatever food is readily 
available. 

@M9.2: The Obligation to Attend 

It is obligatory for whoever is invited to attend (0: and whoever does not respond to 
the invitation has disobeyed Allah and His messenger (Allah bless him and give him 
peace) ), whether fasting or not. If one attends, it is recommended to eat, though not 
obligatory. If one is performing a voluntary fast and attends, and it is not burdensome 
for the host, then it is best to complete one's fast, though if this would weigh on the 
host, it is better for one to eat. It is only obligatory to respond to such an 
invitation if the following conditions are met: 

(a) that the host not have invited the rich to the exclusion of the poor; 

(b) that the invitation be for the first day of the wedding feast, for if the host 
celebrates if for three days, it is not obligatory to respond if invited on the second 
day, and offensive to do so on the third; 

(c) that the motive for attending not be fear of the host or desire for the prestige of 
having attended; 

(d) that no one will be there who will hurt one, or whose company is unsuitable (0: 
because of their vileness, for example, such as people devoid of morals or character; 

(e) and that there will be nothing blameworthy there such as flutes, wine, silk-covered 
sitting mats, or pictures of animate life (dis: p44) on the ceiling, walls, upright 
pillows (0: not those lying flat (dis: below) ), or draperies; or clothing inscribed 
with something blameworthy, and so forth (0: since a person who attends in the presence 
of such things is as though accepting and acquiescing to what is condemnable). But if 
the blameworthy thing will be removed through one's attending, or if the above- 
mentioned pictures are on the ground, a carpet, or pillows people lean upon (N: or 
other humiliated deployment, which is lawful), or if the living figures are 
decapitated, or there are pictures of (n: Vegetative life such as) trees, then one must 
attend. 

@M9.3Strewing sweets and the like around at marriage agreements or picking them up is 
not offensive, but it is better not to. 
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*2*Chapter M10.0: Relations Between a Husband and Wives 

@M10.1It is obligatory for both husband and wife to treat each other well (0: since 
Allah Most High says, 

"Women deserve the like of what they are obliged to give, in kindness’ 1 (Koran 
2:228) ), and for each to give the other what they must (0: meaning that both spouses 

are reguired to, the husband giving her the expenditures he is obliged to (def: mil), 
and the wife giving herself to him and obeying him concerning his rights therein) 
without intentional delays or displaying resentment. 

@M10.2lt is unlawful for a man to house two wives in the same lodgings unless they both 
agree. 

0M1O.3: Permitting One's Wife to Leave the House 

(A: A husband may permit his wife to leave the house for a lesson in Sacred Law, for 
invocation of Allah (dhikr), to see her female friends, or to go to any place in the 
town. A woman may not leave the city without her husband or a member of her 
unmarriageable kin (def: m6.2) accompanying her, unless the journey is obligatory, like 
the hajj. It is unlawful for her to travel otherwise, and unlawful for her husband to 
allow her to.) (n: In the Hanafi school, it is not unlawful for her to travel beyond 
city limits without a husband or member of her unmarriageable kin unless the distance 
to her intended destination exceeds ca. 77 km./48mi. (al-Lubab fi sharh al-Kitab (y88), 
1.105). ) 

@M10.4The husband may forbid his wife to leave the home (0: because of the hadith 
related by Bayhagi that the Prophet (Allah bless him and give him peace) said. 

"It is not permissible for a woman who believes in Allah and the Last Day to allow 
someone into her husband's house if he is opposed, or to go out if he is averse''). 

But if one of her relatives dies, it is preferable to let her leave to visit them. 
0M1O.5: Taking Turns with Wives 

A husband with more than one wife is not obliged to spend his nights with them in turns 
but may keep away from them (A: all) without sin. But he may not begin spending the 
night with one of them unless he chooses her by drawing lots. Whenever he spends the 
night with one wife, he is obliged to spend nights with the others, giving egual time 
to each one. When a husband intends to begin staying with his wives (A: after an 
intermission or absence), the wife whose lot is drawn is the first with whom he spends 
the night. All are included in taking turns, whether a wife in her period or postnatal 
bleeding, one who is ill, or one who cannot have intercourse because of a vaginal birth 
defect. 

The minimal amount of time for one turn is a night and day, whether the day comes 
before or after the night; while the maximum is three days (A: and nights. The minimal 
turn for the Hanafi and Maliki schools is whatever all can agree upon). It may not be 
more than three days (A: except by their leave). 

The basic turn of someone who makes their living by day is the night, with the day 
being an adjunct, while for someone who makes their living at night, such as a 
watchman, the basic turn is the day.In staying the night, the husband is not obliged to 
have sexual intercourse with the wife, though it is recommended to have intercourse 
(and share all other marital enjoyments) with all one's wives on an egual basis. 

@M10.6lf the husband wants to take one of his wives on a journey with him, he may not 
do so unless he draws lots to see who it will be. If he draws lots (A: and takes the 
winner with him), then when he returns, he does not need to make up the turns which the 
other wives missed while he was on the journey. If he did not draw lots but just chose 
a wife to travel with him, this is a sin, and on his return he must give egual time to 
the other wives for the time they missed. 

@M10.7It is permissible for one of the wives to give her turn to another wife, if the 
husband agrees. If one of them gives him her turn, then he may give it to whomever he 
wants. If the wife later chooses to take her turn back, she returns to her usual place 
in the order of taking turns as it stand on the day she takes it back. 
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@M10.8lt is not permissible for a husband to enter the quarters of a wife during 
another wife's turn without business there, though if he stops in during the day 
because of something he needs, or during the night because of something absolutely 
necessary (A: such as bringing her supper), then he may enter. Otherwise he may not. 

If he prolongs such a visit, then he is obliged to make up the turn of the wife whose 

turn it originally was. 

@M10.9lf a man marries a new wife when he already has another, he interrupts the 
succession of turns to spend time with the new wife. If she is a virgin, then he stays 
with her seven days and need not make them up with the other wives. If she is a 
nonvirgin, then he may choose to either spend seven days with her and make up (0: to 
the others the number in excess of three days), or spend three days with her and not 

make up the time with the others. In such cases it is recommended to let the new wife 

choose the alternative she prefers. If the husband stays with her for seven days at her 
request, he must make up all seven days with the others, though if he stays seven days 
without her having requested it, he need only make up four with the others. 

@M10.10The husband is entitled to leave home during the day to fulfill his needs and 
obligations. 

0M1O.11: Dealing with a Rebellious Wife 

When a husband notices signs of rebelliousness in his wife (nushuz, dis: p42) (0: 

whether in words, as when she answers him coldly when she used to do so politely, or he 
asks her to come to bed and she refuses, contrary to her usual habit; or whether in 
acts, as when he finds her averse to him when she was previously kind and cheerful), he 
warns her in words (0: without keeping from her or hitting her, for it may be that she 
has an excuse. The warning could be to tell her, ''Fear Allah concerning the rights you 
owe to me,'' or it could be to explain that rebelliousness nullifies his obligation to 
support her and give her a turn amongst other wives, or it could be to inform her, 

"Your obeying me [def: (3) below] is religiously obligatory''). If she commits 
rebelliousness, he keeps from sleeping (0: and having sex) with her without words, and 
may hit her, but not in a way that injures her, meaning he may not (A: bruise her,) 
break bones, wound her, or cause blood to flow. (0: It is unlawful to strike another's 
face) . 

He may hit her wether she is rebellious only once or whether more than once, though a 
weaker opinion holds that he may not hit her unless there is repeated rebelliousness. 

(N: To clarify this paragraph, we mention the following rulings: 

-1- Both man and wife are obliged to treat each other kindly and graciously. 

-2- It is not lawful for a wife to leave the house except by the permission of her 
husband, though she may do so without permission when there is a pressing necessity. 

Nor may a wife permit anyone to enter her husband's home unless he agrees, even their 
unmarriageable kin. Nor may she be alone with a nonfamily-member male, under any 
circumstances. 

-3- It is obligatory for a wife to obey her husband as is customary in allowing him 
full lawful sexual enjoyment of her person. It is obligatory for the husband to enable 
her to remain chaste and free of want for sex if he is able. It is not obligatory for 
the wife to serve her husband (dis: w45.1); if she does so, it is voluntary charity. 

-4- If the wife does not fulfill one of the above-mentioned obligations, she is termed 
"rebellious'' (nashiz), and the husband takes the following steps to correct matters: 

(a) admonition and advice, by explaining the unlawfulness of rebellion, its harmful 
effect on married life, and by listening to her viewpoint on the matter; 

(b) if admonition is ineffectual, he keeps from her by not sleeping in bed with her, by 
which both learn the degree to which they need each other; 

(c) if keeping from her is ineffectual, it is permissible for him to hit her he 

believes that hitting her will bring her back to the right path, though if he does not 

think so, it is not permissible. His hitting her may not be in a way that injures her, 

and is his last recourse to save the family; 

(d) if the disagreement does not end after all this, each partner chooses an arbitrator 

to solve the dispute by settlement, or divorce.) 


*2*Chapter M11.0: The Wife's Financial Support 
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@(0: Support means the financial rights of a wife.) 

@M11.1 

(A: The rulings of this section are not recommendations for how much to spend, but 
rather define the minimum permissible, which a stingy husband may not lawfully spend 
less than. Extra spending on one's wife is charity.) 

0M11.2: Food 

The husband is obliged to provide his wife's sustenance day by day. If affluent, he 
must daily furnish her with one liter of the grain that is the staple food of the town 
in which they live. (0: By the grain that is the staple food of the town, the author 

means if people eat it. If not, then whatever they eat, even if it is hardened, dried 

white cheese. If the wife asks for something other than the staple food of the town, 
the husband does not have to provide it for her, and if he gives her something besides 
the staple, she need not accept it. The staple food is what is obligatory.) If he is 
not affluent, then he is obliged to provide 0.51 liters of grain a day for his wife; 
while if between affluence and nonaffluence, he must provide 0.77 liters per day. 

He is also obliged to cover the expenses of grinding it into flour and baking it into 

bread (0: even when she is used to doing it herself, as there would otherwise be need 

for this expenditure), and to buy the foods that normally accompany bread to make it 
savory and agreeable, as much as is customary in the town of meat, oil, and so forth 
(0: such as dates, vinegar, and cheese. The obligatory measures differ with the 
seasons, it being necessary in each season to provide that which is proper to it. 

Fruits might predominate in one season, and thus be obligatory. As for the obligatory 
amount of meat, one sees how much is customarily consumed in town per week). 

If husband and wife agree that he give her compensation in place of the above-mentioned 
(0: grain and other things she is entitled to, the compensation being in money or 
clothing), this is permissible. 

0M11.3: Articles for Personal Hygiene 

The wife in entitled to what she needs of oil for her hair, shampoo (lit. "sidr''), and 
a comb (0: to keep her hair clean, of the kind and amount that is customary in town, in 
order to prevent harm to herself. If oil scented with rose or violet is the custom of 
the town, it must be provided, though not things which are merely cosmetic and not for 
cleanliness, such as eyeliner or henna, which need not be provided, though the husband 
may provide them if he wishes. It is also obligatory for him to provide deodorant (lit. 

s litharge'') or the like to stop underarm odor if water and soap will not suffice), 
and the price of water for her purificatory bath (ghusl) when the reason for it is 
sexual intercourse or the end of postnatal bleeding, though not if the reason is the 
end of her monthly period or something else (dis:mll.l). 

0M11.4: Cosmetics and Medicine 

The husband is not obliged (N: but rather is recommended) to pay for his wife's 
cosmetics, doctor's fees, the purchase of medicine for her, and similar expenses (A: 
though he must pay for expenditures connected with childbirth). 

0M11.5: Clothing 

A wife is entitled to the kind of clothing that is customary in town for dressing 
oneself (0: and not just anything termed clothing will suffice. What is obligatory is 
the amount necessary for the woman, which varies according to whether she is tall or 
short, thin or fat, and with the hot or cold climate of various towns. In the 
summertime, it is obligatory to provide her with a head covering, shift, underdrawers, 
shoes, and a shawl, because of her need to go out; and the same in the wintertime, plus 
a cloak guilted with cotton to protect her against the cold. If she needs tow cloaks 
because of the extreme cold, it is obligatory to provide them. If she needs fuel 
because of the severity of the winter, it is obligatory to buy the necessary wood and 
coal) and (0: he must also provide the amount customary in town of the) bedding, 
blankets, and pillows that are suitable for someone of his income. (0: She also 
deserves cooking implements, and utensils for eating and drinking). 
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@M11.6lt is obligatory for the husband to give his wife the expenditures for her 
support at the first of each day, and to provide her clothing at the first of each 
season (0: meaning the beginning of winter and summer). 

@M11.7If he gives her clothing for a season, and it wears out before the end of the 
season, he is not obliged to furnish new clothing, though if it lasts beyond the 

season, he is nevertheless obliged to provided new clothing for each new season. The 

wife is entitled to dispose of the clothing as she wishes, whether by selling it or 

other (0: means of disposal, such as giving it away, the reason being that it is her 

own property). 

0M11.8: Housing and Servants 

The wife is entitled to housing of the same guality as that of similar women. (0: The 
standard of housing depends on the wife herself, while the standard for her clothing 
and support takes the state of the husband into consideration. The difference is 
because the expenditures for her support and clothing become her own property and are 
not merely for her use, while housing is solely for use (N: meaning that while she can 
take compensation in place of food or clothing and buy some other kind, she cannot rent 
a different house). In any case, she is obliged to stay in the lodgings her husband 
arranges for her.) 

If she had servants in her father's house, the husband is obliged to provide servants 
for her. 

0M11.9: The Conditions that Entitle a Wife to Support 

The husband is only obliged to support his wife when she gives herself to him or offers 
to, meaning she allows him full enjoyment of her person and does not refuse him sex at 
any time of the night or day. She is not entitled to support from her husband when: 

-1- she is rebellious (nashiz, def: ml0.12(N:) ) (0: meaning when she does not obey 
him) even if for a moment; 

-2- she travels without his permission, or with his permission but for one of her own 
needs; 

-3- she assumes ihram for hajj of 'umra (def: j3); 

-4- or when she performs a voluntary fast without her husband's permission (0: though 
if he allows her to fast and does not ask her to break it, he must provide her support) 
> 

0M11.1O: Support for a Woman in Her Postmarital Waiting Period 

As for a woman in her postmarital waiting period (def: n9), she is entitled to housing 
during it no matter if it is because of her husband's death, a divorce in which the 
husband may take her back, or a threefold, finalized divorce. As for her support (A: in 
terms of food) and clothing: 

-1- it is not obligatory to provide her with it during the waiting period after (N: a 
threefold divorce, a release for payment (def: n5), or) her husband's death;; 

-2- it must be provided in the waiting period of a (A: not yet threefold) divorce in 
which her husband may take her back; 

-3- and if a woman in the waiting period of a threefold divorce is pregnant, she is 
given support each day (A: until the child is born, after which she is entitled to 
support and wages for taking care of it), but of not pregnant, she is not entitled to 
support. 

@Mll.llIf the husband and wife disagree (A: in court, when neither has proof (dis: 
k8.2) ) about whether she received her support from him, her word is accepted over his. 
If they disagree as to whether she allowed him full enjoyment of her person, then his 
word is accepted over hers unless he admits that she first made herself available to 
him, but claims she then refuses, in which case her word is accepted over his. 

@M11.2Whenever the husband neglects to provide his wife's support for a period of time, 
the amount he should have paid remains a debt he owes to her. 

@M11.3The wife is entitled to annul their marriage whenever the husband is unable to 
provide her with the support obligatory for a nonaffluent person to pay (def: mil.2) 
and provide clothing or housing for her. 

If she wishes, she may choose to bear with him (0: supporting herself with her own 
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money), and it (0: the amount the husband is unable to pay) remains a financial 
obligation that he owes her (0: If she does not wish to tolerate his financial 
incapacity, she cannot annul the marriage by herself, but must establish her husband's 
inability to support her before the Islamic judge, who annuls the marriage or allows 
her to do so, since he is the one who judges the matter (A: and if there is no judge, 
she has two persons (Def: o21.4) decide) ). ) 

@M11.14The wife is not entitled to annul the marriage when the husband is unable to 
provide foods besides the staple food, support her servant, or provide the support that 
must be provided by an affluent person or person between affluence and nonaffluence 
(def: ml1.2). 

*2*Chapter M12.0: Support of One's Parents and Children 

@M12.1It is obligatory for one to support the persons listed below, whether one is male 
or female, when one has money in excess of one's own living expenses and (n: if male,) 
those of one's wife (0: meaning enough for a day and night, oneself taking priority 
over others, followed by one's wife, who takes precedence over other family members) : 
-1- one's father, father's father, and on up; 

-2- one's mother, grandmothers (from either parent's side) and on up (0: it making no 
difference what their religion is (A: since the religion of the family members is of no 
conseguence in any of the rulings of this section) ) : 

-3- and one's children, male and female, their children, and on down. 

(0: Money in excess of one's own living expenses and those of one's wife means one is 
obliged to sell (A: if necessary to fulfill the obligation to support the above- 
mentioned persons) whatever must be sold when one has to pay debts, including real 
estate and other property.) 

But supporting the above-mentioned persons is only obligatory when: 

(a) there is poverty (0: a restriction applicable to both support of one's ancestors 
and one's descendants, meaning that it is necessary in order for it to be obligatory to 
support one's ancestor that the ancestor be poor, since if he has enough money, one 
need not support him); 

(b) an incapacity (0: to earn a living) due to chronic illness, being a child, or to 
mental illness. (0: This condition is only applicable to support of one's offspring, 
not of one's ancestors. If an (A: impoverished) ancestor (A: such as one's father) were 
able to earn a living from a job suitable to him, it would nevertheless be obligatory 
for one to support him, and he would not be called upon to gain livelihood, because of 
the extreme respect due to him, as opposed to one's descendant, whom one need not 
support if the descendant is able to earn his own living, but who rather is called upon 
to do so 

himself. 

The upshot is that the support of whoever has enough money for their own support is not 
obligatory upon another family member, no matter whether the former is mentally ill or 
sane, a child or adult, chronically ill or well; because he does not deserve charity in 
such a condition-while a descendant able to earn an adeguate living does not deserve 
support from his ancestors.) 

0M12.2A child is obliged to support his father's wife (A: if the father cannot). 

@M12.3When a person has both ancestors and children (A: deserving support) but does not 
have enough for all, then (0: after himself and then his wife) he gives precedence (A: 
in order) to : 

-1- his mother 
-2- his father 

-3- his young son (0: or daughter) 

-4- and then to his adult children (A: if they are unable to earn). 

@M12.4The amount of such support must be enough to suffice, though (N: if this much is 
not paid) it does not become a debt owed by the person who should have given it. (0: It 
is no longer obligatory after its time has passed (A: but if the deserving person 
borrows money to support himself during this period, the person who should have 
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supported him is obliged to pay the debt), even though the person who was obliged to 
give it has committed a sin by thus allowing the time to pass. 

@M12.5When a father who is poor needs to marry, then a son who is financially able must 
provide him with the means to keep chaste by finding him a wife (0: i.e by giving her 
the marriage payment (mahr, def: m8). It is not permissible to marry him to a deformed 
or aged women). 

@M12.6Whoever owns an animal is obliged to pay for its maintenance. 

(0: The restoration and maintenance of property without a living spirit, such as a 
canal or house, is not obligatory for its owner. Mutawalli explains this by the fact 
that such maintenance is an augmentation to the property and as such is not mandatory, 
as opposed to livestock, whose owner must feed them, since to neglect to do so would 
entail harm for them. Other scholars explain the difference in terms of the sacredness 
of animate life, which the author of al-Istiqsa' (n: 'Uthman ibn 'Isa Marani) says is 
the reason that it is wrong for someone to prevent living things from drinking surplus 
water (dis: p69), while it is not a sin to neglect watering crops.) 

*2*Chapter M13.0: Child Care and Custody 

@(0: The meaning of child care in Sacred Law is the protection of someone who does not 
possess discernment and cannot manage for himself, whether a child or a mentally ill 
adult, by seeing to his interests through such things as bathing him, washing his 
clothes, or grooming him; or securing an infant in the cradle, turning him over to 
sleep, and protecting him from death or harm. It entails a kind of authority and 
control and may be possessed by either men or women, though women have a better right 
to it, since they are tenderer towards children, more patient in carrying out the 
demands of the task, more discerning in raising children, and more steadfast in staying 
with them. The following discussion first centers on who best deserves the custody of a 
child, in order of precedence, and then treats the characteristics of the guardian and 
ward. ) 

@M13.1The person with best right to custody of a child (A: in order) (0: when there is 
a dispute concerning who should have it) is: 

-1- the mother; 

-2- the mother's mother, mother's mother's mother, and on up, such that the one of the 
generation closest to the child takes precedence; 

-3- the father; 

-4- the father's mother, father's mother's mother, and on up, where again, the one of 
the generation closest to the child takes precedence; 

-5- the father's father; 

-6- the father's father's mother, her mother, and on up, where the one of the 
generation that is closest takes precedence; 

-7- full sister; 

-8- full brother (0: though when the siblings are all male or all female and there is a 
disagreement over who should have custody, they draw lots to see who will get it. When 
both males and females exist, females take precedence); 

-9- the child's half brothers or sisters from the same father; 

-10- the half brothers or sisters from the same mother; 

-11- the mother's sister; 

-12- the daughters of the full brothers; 

-13- the sons of the full brothers; 

-14- the daughters of the half brothers from the same father; 

-15- the sons of the half brothers from the same father; 

-16- the daughters of the half brothers from the same mother; 

-17- the sons of the half brothers from the same mother; 

-18- the father's sister; 

-19- the father's brother; 

-20- the daughters of the mother's sister; 

-21- the daughters of the father's brother: 

-22- and then the son of the father's brother. 
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0M13.2 

The necessary conditions for a person to have custody of a child are: 

(a) uprightness (def: o24.4) (0: a corrupt person may not be a guardian, because child 

care is a position of authority, and the corrupt are ungualified for it. Mawardi and 
Ruyani hold that outward uprightness (def: m3.3(f) ) is sufficient unless there is open 

wrongdoing. If the corruptness of a child's mother consists of her not performing the 
prayer (salat), she has no right to custody of the child, who might grow up to be like 
her, ending up in the same vile condition of not praying, for keeping another's company 
has its effects); 

(b) sanity (0: since a mother uninterruptedly insane has no right to custody, though if 
her insanity is slight, such as a single day per year, her right to custody is not 
vitiated by it); 

(c) and if the child is Muslim, it is a necessary condition that the person with 
custody be a Muslim 

(0: because it is a position of authority, and a non-Muslim has no right to authority 
and hence no right to raise a Muslim. If a non-Muslim were given charge of the custody 
and upbringing of the child, the child might acguire the character traits of unbelief 
(kufr) ). 

@M13.3(A: It is offensive to send one's children to a day-care center run by non- 
Muslims. It is unlawful to send Muslim children to Christian schools, or those which 
are designedly atheist, though it is not unlawful to send them to public schools in 
which religion is not mentioned (N: in a way that threatens the students' belief is 
Islam) . 

0M13.4A woman has no right to custody (A: of her child from a previous marriage) when 
she remarries (0: because married life will occupy her with fulfilling the rights of 
her husband and prevent her from tending the child. It makes no difference in such 
cases if the (A: new) husband agrees or not (N: since the child's custody in such a 
case automatically devolves to the next most eligible on the list (dis: M13.1) ), 

unless the person she marries is someone (A: on the list) who is entitled to the 
child's custody anyway (0: as opposed to someone unrelated to the child, since such a 
person, even if willing, does not deserve custody because he lacks the tenderness for 
the child that a relative would have). 

@M13.5When a child reaches the age of discrimination (0: which generally occurs around 
seven or eight years of age) he is given a choice as to which of his parents he wants 

to stay with (0: since the Prophet (Allah bless him and give him peace) gave a young 

boy the choice between his father and his mother. 

The child is only given such a choice when the necessary conditions for child custody 
(def: ml3.2) exist in both parents. If one of them lacks a single condition, then the 
child is not given a choice, because someone lacking one of the conditions is as though 
nonexistent). 

If the child chooses one of the parents, he is given to the care of that lone, though 

if a son chooses his mother, he is left with his father during the day so the father 

can teach him and train him. (0: Other possible outcomes of such a choice are when the 
child chooses both parents, in which case they draw lots to see who receives custody of 
him; or when he chooses neither, in which case the mother takes precedence since the 
custody is hers, and the child has not chosen someone else.) If the child subseguently 
chooses the other parent, he is given to the care of them (0: for he might want to stay 
with one of them at one time and with the other at another, just as one desires food at 
one time but not another. Or the child's intention might be to maintain good relations 
with both sides. The author restricts the permissibility of such cases of transferring 
the child's custody from one to another by saying:) unless it is apparent that the 
child is merely enamored with going back and forth or is weakminded (0: indicating his 
lack of discernment. In such cases his choice is not followed, and he remains with 
whomever he was with before reaching the age of discernment). 

* 1*B00K N: DIVORCE 

0CONTENTS: 
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Who May Effect a Divorce nl.0 

Divorce Permissible but Detested by Allah nl.0(O:) 

The Integrals of Divorce nl.0(O:) 

Who May Effect a Divorce nl.1 

Divorce of Intoxicated Person Etc. Binding nl.2 

Commissioning Another to Effect Divorce nl.3 

General Provisions Concerning Divorce n2.0 

Three Pronouncements of Divorce n2.1 

Divorce Offensive When There Is No Need n2.2 

Categories of Divorce n2.3 

Sunna, unlawful innovation, etc. n2.3 

Words That Effect a Divorce n3.0 

May Be Plain of Allusive n3.1 

Meaning of Plain Words n3.2 

Divorce unfinalized unless spoken thrice n3.2(A:) 

Meaning of Allusive Words n3.3 

One’s Intention Determines Number of Times Meant n3.5 
Divorcing ss If Allah Wills’’ (In Sha' Allah) n3.7 
Conditional Expressions That effect a Divorce n4.0 
Conditional Divorce Effective If condition Occurs n4.1 
Divorces Made Conditional on Husband's Act n4.5 
Divorces Made Conditional on Another's Act n4.6 
A Release for Payment from the Wife (khul s ) n5.0 
Released Couple May Remarry n5.0(A:) 

Who May Effect a Release n5.4 
What May serve As Payment n5.5 
Release Versus Divorce n5.6 

Doubts About the Fact of Having Divorced n6.0 
Those Who Do Not Remember Are Not Divorced n6.1 
Divorce During Deathbed Illness n6.3 
Taking Back a Divorced Wife (Raj'a) n7.0 
Meaning of Taking Back n7.0(O:) 

After a One-or Two-Fold Divorce n7.1 
If spouse Dies in Waiting Period nl.2 
Words That Effect a Return n7.4 
Witnesses of Return Are Sunna n7.5 

Wife Returns with However Many Pronouncements Remain n7.6 
Divorced Wife Only Remarried After Another Marriage nl.1 
Forswearing One's Wife More Than Four Months n8.0 
Meaning of Forswearing n8.0(O:) 

Forswearing Is Unlawful n8.1 

Comparing Wife to ''Mother’s Back’’ (Untranslated) n8.4 
A Woman's Postmarital Waiting Period ('idda) n9.0 
Meaning of Waiting Period n9.0 (0:) 

No Waiting Period for Divorce Before Intercourse n9.1 

Waiting Period Obligatory for Postintercourse Divorce n9.2 

Waiting Period Ends with Childbirth If Pregnant n9.3 

Three Intervals Between Menstruations If Not Pregnant n9.6 

If divorced during menstruation n9.7 

Long or short menstruations alike n9.8 

Waiting period for postmenopausal women etc. n9.9 

Period for woman whose menstruation stops n9.9 

The Waiting Period After a Husband's Death n9.11 

Ends with childbirth if pregnant n9.11 

Otherwise four monts and ten days n9.11 

Lodgings of a Woman in Her Waiting Period n9.13 

Must remain in lodgings n9.13 

In same lodgings where divorce occurred n9.14 

Husband may not be alone with her n9.15 

Avoiding Adornment After Husband's Death, Etc. n9.16 
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Obligatory n9.16 

Meaning of avoiding adornment n9.16 
The End of the Waiting Period n9.17 

If remarried and redivorced during the period n9.17 
Woman’s word accepted as to end of period n9.18 
If news of husband's death is delayed, etc. n9.18 
Establishing Paternity nlO.O 
Conditions for Establishing Paternity nl0.2 
Examples of Nonpaternity nl0.3 

Certainty of Nonpaternity Entails Public Denial Etc. nl0.4 

Denial unlawful without absolute certainty nl0.5 

Immediacy a condition of denial nl0.6 

Charging One's Wife with Adultery nll.O 

Husband Liable for Punishment If he Charges Her nll.l 

He may Avert Punishment by Public Imprecation nll.l 

Meaning of Establishing Adultery by Witnesses nil.2 

Meaning of Public Imprecation (Li'an) nil.3 

Conseguences of public imprecation nil.4 

Wife averts punishment by reciprocal imprecation nil.4 

Imprecation Valid in Any Language nil.6 

Becoming Unmarriageable Kin By Suckling (Rida') n 12.0 

Criteria of Suckling n!2.1 

Conseguences of Suckling n!2.2 

Who is thereby forbidden to marry whom n!2.2 

If nurse's milk was occasioned by pregnancy, etc. n!2.3 

Other conseguences of suckling nl2.4 

*2*Chapter N1.0: Who May Effect a Divorce 

@(0: The legal basis for the permissibility of divorce is the Koran, sunna, and 
consensus of Muslims. As for the Koran, Allah Most High says, 

"Divorce is two times...'' (Koran 2:229). 

And as for the sunna, there is the rigorously authenticated (sahih) hadith. 

"No permissible thing is more detested by Allah than divorce.'' 

Our sheikh, Bajuri, says the meaning of permissible in the hadith is offensive, since 
it is permissible, meaning lawful, though detested by Allah. 

Its integrals are five: 

(a) the spoken form; 

(b) the wife; 

(c) the authority to effect it; 

(d) the intention: 

(e) and the person who effects it (A: i.e. the husband). ) 

@Nl.lDivorce is valid from any: 

(a) husband; 

(b) who is sane; 

(c) has reached puberty; 

(d) and who voluntarily effects it. 

A divorce is not valid from: 

-1- (non-(c) above) a child; 

-2- (non-(b) ) someone insane; 

-3- or (non-(d) ) someone who is wrongfully coerced to do it, as when one is threatened 

with death, dismemberment, being severely beaten, or even mere verbal abuse or a slight 
beating if the person being coerced is someone whose public image is important and 
would thereby suffer. (0: Someone being forced should use words that give a misleading 
impression (def: rl0.2) for his ostensible "divorce.'') 

0N1.2A statement of divorce is legally effective when pronounced by a person whose 
mental faculties are lacking because of something inexcusable such as having become 
intoxicated or having needlessly taken some mind-altering drug (0: though someone who 
takes such a drug out of need for medical treatment is considered as an insane person. 
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in that this statement of divorce is not legally effective). 

@N1.3The person conducting the divorce may effect it himself or commission another 
(def: kl7.5-6) to do so, even if the person commissioned is a woman. 

The person commissioned may effect the divorce at any time (0: provided the one who 
commissions him does not cancel the commission before the divorce takes place (disk: 
kl7.16) ), though when a husband tells his wife, "Divorce yourself,’’ then if she 
immediately says, "I divorce myself,'' she is divorced, but if she delays, she is not 
divorced unless the husband has said, "Divorce yourself whenever you wish.’’ 

*2*Chapter N2.0: General Provisions Concerning Divorce 

@N2.1A free man has three pronouncements of divorce (0: because of the word of Allah 
Most High, 

"Divorce is two times, then retain with kindness or graciously release'' (Koran 2:229), 
and when the Prophet (Allah bless him and give him peace) was asked about the third 
time, he said. 

"It is Allah's having said, or graciously release'''). 

@N2.2lt is offensive to make a pronouncement of divorce when there is no need (0: need 
including when the wife has displeasing gualities of morals), to make three 
pronouncements (N: even if separate) being more offensive, and combining them in one 
interval of purity between menstruations even more offensive. 

@N2.3There are various categories of divorce: sunna, unlawful innovation, and that 
which is neither sunna nor unlawful innovation. 

The sunna is to make a pronouncement of divorce in an interval between menstruations in 
which no sexual intercourse with the wife has taken place. 

Unlawful innovation consists of either making a pronouncement of divorce during the 
woman's menstrual period when this is not for payment (0: from the wife in exchange for 
the husband's releasing her from marriage (def: n5), though if the divorce is in 
exchange for a sum paid by the wife, it is not unlawful innovation because it implies 
that she accepts that the waiting period should be thus prolonged (dis: n9.7) ) -or 

else making the pronouncement during an interval between menstruations in which they 
have had sexual intercourse. If one effects such a divorce, it is recommended to take 
the wife back (0: if one did not pronounce it the full number of (n: three) times). 
Neither sunna nor unlawful innovation means the divorce of a wife who is prepubescent, 
postmenopausal, pregnant, or one with whom one has not yet had sexual intercourse. 

*2*Chapter N3.0: The Words that Effect a Divorce 

@N3.1The words that effect a divorce may be plain or allusive. Plain words effect the 
divorce whether one intends divorce by them or not, while allusive words do not effect 
it unless one intends divorce by them. 

0N3.2 Using plain words to effect a divorce means expressly pronouncing the word 
divorce (0: or words 

derived from it). When the husband says' "I divorce you,'' or "You are divorced,'' the 
wife is divorced 

whether he has made the intention or not. 

(A: Here and in the rulings below, expressions such as "The wife is divorced,'' or "The 
divorce is effected,'' mean just one of the three times (def: n9.0(N:) ) necessary to 

finalize it, unless the husband thereby intends a two-or threefold divorce (dis: n3.5) 
or repeats the words three times.) 

@N3.3Using allusive words to effect a divorce includes: 

-1- the husband's saying, "You are now alone,'' "You are free,'' "You are separated,'' 
"You are parted,'' "You are no longer lawful to me,'' "Rejoin your kin,'' "You are 
footloose,'' and the like; 

-2- his saying, "I am divorced from you''; 

-3- or when he commissions the wife to pronounce the divorce, and she says, "You are 


255 



divorced'’; 

-4- when someone asks. "Do you have a wife?'' and he says "No''. 

-5- or when the husband writes words that effect the divorce (0: no matter whether able 
or unable to speak at the time of writing, or whether he is present or absent, or 
whether he writes in plain or allusive words). 

When one intends divorce by any of the above, the words effect it, but if one does not, 
they do not. 

@N3.4When a husband is asked, "Have you divorced your wife?'' and he says "Yes,'' then 
she is divorced (0: even if he does not intend). 

@N3.5If the husband says, "You are divorced,'' and thereby intends a two-or threefold 
pronouncement, then whatever number he intends is effected, this rule holding for all 
words that effect divorce, whether plain or allusive. (0: The proof that a single 
pronouncement can validly effect a threefold divorce is the hadith classified as 
rigorously authenticated (sahih) by Ibn Hibban that the Prophet (Allah bless him and 
give him peace), when Rukana divorced his wife and then said, ''I did not intend it 
except as one time,'' made him swear an oath to that effect, and then returned her to 
him. If a single pronouncement could not effect a threefold divorce, there would not 
have been any point in the Prophet's making him swear the oath (Allah bless him and 
give him peace). ) 

@N3.7If a husband tells his wife, "You are divorced in sha' Allah [if Allah wills],'' 
or "if Allah does not will,'' or "unless Allah wills,'' then the divorce is not 
effected. 

*2^Chapter N4.0: Conditional Expressions that Effect Divorce 

@N4.1It is permissible to make the efficacy of a divorce conditional. If the husband 
makes the divorce conditional on something, and the event occurs, then the wife is 
divorced. If he says, "If your monthly period begins, you are divorced,'' then she is 
divorced when her menstrual flow appears. 

@N4.3lf the husband says, "If you leave the house without my permission, you are 
divorced,'' then gives her permission to go out, and she does but then goes out a 
second time without permission, she is not divorced. 

If he says, "Anytime you go out without my permission you are divorced,'' then if she 
leaves at anytime without permission, she is divorced. 

@N4.5When a husband makes a divorce conditional on one of his own acts but then does 
the act not remembering that he made it a condition, or does the act because he is 
forced to, the wife is not divorced. 

@N4.6When the husband makes a divorce conditional on another person's act, such as by 
saying. s 'If So-and-so enters the house, you are divorced,'' and the person enters 
before or after he knows it is a condition, whether remembering it or not, then if the 

person named is not someone who would mind if they were divorced (0: meaning it is no 

problem for him if it happens, and the would not be saddened if it did, because of lack 

of friendship for them). then the wife is divorced. But if the person knows it is a 

condition and enters forgetfully, then if he is someone who would mind if they were 
divorced, the wife not divorced. 

If the husband, tells his wife, '' If you enter that house, you are divorced,'' and she 
is subseguently divorced,'' and she is subseguently divorced from him with a finalized 
divorce, after which he remarries her, and she then enters the house, then she is not 
divorced. 

*2*Chapter N5.0: A Release for Payment from the Wife (Khul') 

@(0: A release for payment means a separation in return for remuneration given to the 
husband (A: which is a finalized cancellation of the marriage agreement, differing from 
a threefold divorce by the fact that they may remarry in such a case without her 
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marrying another husband first (dis: n7.7) ). ) 

@N5.1 

A release for payment is valid from any person whose divorce is valid (def: nl.l) . 
@N5.2Release is offensive except when: 

-1- the husband or wife fear they will not be able to keep within Allah's limits (0: 
i.e. those that Allah Most High has made obligatory upon them (dis: mlO.l) ) while the 
marriage lasts; 

-2- or when the husband swears that a threefold divorce is incumbent upon him if he 
performs some action, but then finds he needs to do it (0: since he cannot clear 
himself from the oath without giving her a release), so he releases her, marries her 
(0: with a new agreement, a new marriage payment (mahr), and upright witnesses), and 
then does the act on which the divorce was conditional (0: though it is fitter to do it 
before the new marriage, as the oath is nullified as soon as they are unmarried), for 
then its performance does not necessitate a threefold divorce. 

@N5.3lf the husband is foolhardy (A: meaning suspended by the court from dealing in his 
own money because of chronic carelessness (dis: k!3.1(A:) ) ), his granting a release 

is valid, though his guardian accepts the compensation. 

A release for compensation is no: legally valid from a wife who is foolhardy. 

@N5.4A release is validly effected by both the words for divorce and the words for 
release, such as ''You are divorced for a thousand, ' ' or ''I release you for a 
thousand,'' and if the wife says ''I accept,'' then she is separated from him and she 
owes him the thousand. She is also released when the husband says, ''If you give me a 
thousand, you are divorced,'' and then she gives him it, or when she says, ''Divorce me 
for a thousand,''and he says, ''You are divorced,'' in which case she is released and 
owes him the thousand. 

@N5.5Anything that may be used as a marriage payment (def: m8.4) may be used as 
recompense for a release. If a husband releases his wife for something not 
determinately known (non-k2.1(e) ) or without lawful value (non-k2.3) such as wine, 

then she is released in exchange for the amount typically received as marriage payment 
by women like her (def: m8.8). 

@N5.6A release enacted by words that effect it is a divorce in plain words (A: in not 
needing the intention (dis: n3.2), (N: in having a waiting period (def: n9), and in 

being a finalized cancellation of the marriage, though as previously mentioned 
(n5.0(A:) ), the partners may remarry each other (N: even if before the end of the 

waiting period) without the wife first having to marry another). 

*2*Chapter N6.0: Doubts About the Fact of Having Divorced 

@(A: Doubt means that one does not remember exactly what one said or did. As for when 
one is ignorant of rulings about divorce or the conseguences of one's actions, it is 
not an excuse, and one must ask those who know.) 

@N6.1Whoever does not know whether he has divorced his wife or not has not divorced 
her. It is more godfearing in such a case to take the wife back. 

@N6.2lf one does not know whether one has divorced one's wife once or whether more than 
once, then one has divorced her the least number one is certain of. 

@N6.3When a husband divorces his wife with a threefold divorce during his deathbed 
illness (def: L3.6 (1 — 4), she does not inherit (A: a wife' estate division share (def: 
L6.4) ) from the division of his estate (A: though if it is less than a threefold 

divorce, she inherits). 

*2^Chapter N7.0: Taking Back a Divorced Wife (Raj'a) 

@(0: Lexically, to take back means returning, and in Sacred Law it means the return of 
a woman who is in her waiting period (def: n9) from an unfinalized, non-threefold 
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divorce to the state of marriage). 


@N7.lWhen a free man pronounces divorce upon his wife once or twice after previously 
having had sexual intercourse with her, then if the divorce is not (A: a release) for 
compensation (def:n5), he may take her back at any time before the end of her waiting 
period (def: n9) , whether she wishes to return or not. Or he may finalize the divorce 
during this period (A: by pronouncing it a third time). 

@N7.2lf the husband or wife dies (A: during the waiting period (N: of an unfinalized, 
nonthreefold divorce) ), then the spouse inherits his or her obligatory share from the 
deceased’s estate division (dis: L6), though it is not permissible for the husband to 
have sexual intercourse with, look at, or physically enjoy the wife before he takes her 
back. 

@N7.3When a divorce occurs before the husband has made love to the wife, or afterwards 
(A: in a release) for compensation from her, then he may not take her back (A: without 
remarrying her) > 

@N7.4Returning the wife to marriage is only valid by explicitly stating it, such as by 
saying, ' S I return her,'' "I take her back,'' or, " N I retain her.'' (N: The Hanafis 

consider the husband's touching her with desire, such as kissing her, to be a valid 
return to marriage.) 

@N7.5It is not a necessary condition (0: but is sunna) to have the return attested to 
by witnesses. 

@N7.6When a husband takes a wife back, she returns with whatever number (A: of times of 
saying SS I divorce you'') remains to complete a threefold divorce. (A: If, for example, 
he has said it twice, then she only has one time left.) 

@N7.7When a free man has pronounced a threefold divorce, the divorced wife is unlawful 
for him to remarry until she has married another husband in a valid marriage and the 
new husband has copulated (dis: p29) with her, which at minimum means that the head of 
his erect penis fully enters her vagina. 

*2*Chapter N8.0: Forswearing One's Wife More than Four Months 

@(0: In Sacred Law, forswearing means that the husband swears he will not have sexual 
intercourse with his wife, either for an unrestricted period or for more than four 
months.) 

@N 8 .IForswearing one's wife is unlawful. It consists in the husband swearing an oath by 
Allah (def: 0 I 8 ) that for more that four months (0: more than four months including 
oaths in which no time period is stipulated) he will not have sexual intercourse with 
his wife, or swears that if he does, then he is obliged to divorce her, fast, pray, or 
something else. 

0N8.3A husband is not considered to have forsworn his wife (A: in the above unlawful 
sense) when he forswears sexual intercourse for four months or less, or when he is 
impotent. 

*2*Chapter N9.0: A Woman's Postmarital Waiting Period ( s Idda) 

@(0: Meaning the period in which a woman waits (N: before she may remarry) to verify 
that she is not pregnant, or out of mourning for her deceased husband.) 

(N: If the waiting period finishes after a once-or twice-pronounced divorce, the wife 
is free to marry another man or to remarry the husband with a new contract-returning to 
the latter with the number of times left (one or two) needed to enact a threefold, 
finalized divorce (dis: n7.7); while if the waiting period of a less-than-thrice- 
pronounced divorce has not yet expired, the husband may take her back (def: n7) without 
a new contract.) 
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(n: The husband's obligation to support her during the waiting period is discussed at 
mil.10 above.) 


@N9.1There is no waiting period for a woman divorced before having had sexual 
intercourse with her husband. 

0N9.2A waiting period is obligatory for a woman divorced after intercourse, whether the 
husband and wife are prepubescent, have reached puberty, or one has and the other has 
not. 

Intercourse means copulation (def: n7.7). If the husband was alone with her but did 
not copulate with her, and then divorced her, there is no waiting period. 

@N9.3When a waiting period is obligatory (0: upon a woman, cause of divorce or 

annulment of marriage), then if she is pregnant, the waiting period ends when she gives 
birth, provided tow conditions are met: 

(a) The first is that she has given birth to all she was carrying. If carrying two or 
more children, it is necessary that she have given birth to all, whether live or 
stillborn, and whether fully developed or an undeveloped fetus which midwives (0: two 
or more) swear is the beginning of a human form. 

Whenever there is less than six months between two births, the babies are considered 
twins. There is no maximal number that may be born, as it is possible for a woman to 

give birth to four or more babies from one pregnancy. 

(b) The second condition is that the child is from the husband whom the waiting period 

is for. If the woman is pregnant from committing adultery (def: nll.2(0:) ) (0: or from 

a marriage which was invalid, after which the husband divorced her), the waiting period 
does not end when she gives birth, but rather (N: after giving birth), she completes 
the waiting period of a woman who has been divorced (def: n9.6). 

@N9.5The minimal duration of a pregnancy (A: from which a live child is born) is six 
months, while the maximum is four years). 

@N9.6lf a woman is not pregnant and has menstrual periods, her waiting period ends when 
three intervals between menstruations have finished. A part of an interval between 
menstruations is considered the same as a whole interval. Thus, if the woman's husband 
divorced her and her menses began an instant later, her waiting period would end after 
two more intervals between menstruations had finished and a third menstruation begun. 

@N9.7If a woman is divorced during her menstrual period, she must wait until the end of 
three intervals between menstruations. When her fourth menstruation begins, her waiting 
period is over. 

@N9.8There is no difference in respect to the above rulings (n9.6-7) whether a woman's 
menstrual periods are close together or far apart, close together, for example, meaning 
a woman whose period lasts a single day and night, and who has fifteen days between 
periods. Were such a woman divorced just before the end of an interval between menses 
(A: by a single moment), then her waiting period would finish in thirty-two days and 
two moments (0: one of which would be part of the waiting period, i.e. the one in which 
the divorce occurred, and the second of which would not be part of it, namely, that in 
which it became evident that the waiting period was over by the onset of a subseguent 
menstruation). 

If such a woman were divorced at the end of a menstrual period, her waiting period 
would be forty-seven days plus a moment. These are the shortest possible waiting 
periods. 

An example of a woman whose periods are far apart is one whose menstruation lasts 
fifteen days, and whose intervals between menses last, for example, a year or more. 

Such a woman must wait for three intervals between menstruations, even if it takes 
years (N: though medicine may be taken to induce or regulate menstruations). 

@N9.9The waiting period for a woman who does not menstruate, whether prepubescent or 
postmenopausal, is three months. 

If a woman normally menstruates, but her periods have stopped for some reason such as 
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breastfeeding or the like, or without apparent reason, then she must wait until the age 
of menopause, after which her waiting period is three months. (N: In the Maliki school, 
such a woman must wait nine months, and if neither pregnancy nor menses appear, she is 
considered to be as if menopausal, and her waiting period is three more months, making 
a total of one entire year in which there is no menstrual flow.) 

0N9.1OA11 of the above rulings apply to the waiting period for divorce (N: or release 
(def: n5) ). 

0N9.11: The Waiting Period for a Deceased Husband 

If a woman's husband dies, even if during the waiting period of a nonfinalized divorce, 
then if she is pregnant, her waiting period ends when she gives birth, as previously 
mentioned (n9.3). But if not (0: i.e. if the deceased's wife is not pregnant from 
him), her waiting period is four months and ten days, no matter whether she normally 
menstruates or not (N: and no matter whether the husband has had sexual intercourse 
with her or not). 

0N9.13: The Lodgings of a Woman in Her Waiting Period 

A woman in her waiting period is obliged to remain in the home (0: and neither the 

husband nor his family may force her out; nor may she leave. If the husband agrees to 

allow her to leave when there is no necessity, it is still not permissible). 

A woman in the waiting period of an unfinalized, less than threefold divorce is under 

the husband's authority and may not leave without his permission. If in the waiting 
period of a finalized divorce (N: or release (def: n5) ) (0: or annulment,) or after 

her husband's death, a woman may leave home during the day to fulfill her needs (N: 
including work, if she has no means of support) and obligations. 

@N9.14The waiting period must take place in the same lodgings where the divorce 
occurred, and the woman may not be moved to other guarters unless there is a real 
necessity, such as fear (0: for her person or property), or when the landlord objects 
(0: such as when the house in guestion was on loan to the husband and its time has 
expires), or because of considerable annoyance to the woman from neighbors or the 
husband's relatives, or annoyance to them from her-in all of which cases she may move 
to the nearest available housing. 

@N9.15It is unlawful for the husband of a woman in her waiting period to be alone with 
her or share the same housing (N: i.e. he must move out) unless she is in a (0: 
separate) wing of the house (0: with its own kitchen, restroom, cistern, and stairs to 
the roof, in which case it is permissible to share the housing, which is as if it were 
two neighboring houses). 

0N9.16: Avoiding Adornment After a Husband's Death or a Finalized Divorce 
It is obligatory for a woman whose husband had dies (N: while she was his wife, or died 
while she was in the waiting period of an unfinalized divorce form him) to avoid 
adornment during the subseguent waiting period. It is recommended for a woman to do so 
during the waiting period of a finalized divorce. It is unlawful for a woman to avoid 
adornment longer than three days for the death of anyone besides her husband. Avoiding 
adornment means not to enhance her beauty, wear jewelry or cosmetics, and so forth. A 
woman avoiding adornment should not wear solid colors (N: if intended to beautify) such 
as blues, greens, reds, or yellows; or style her hair or use cosmetics for body, 
clothes, or food (A: such as saffron in rice). She may wear silk, wash her hair (N: or 
comb it, or bathe) for cleanliness, or pare her nails during this period. 

0N9.17: The End of the Waiting Period 

If the husband of a woman in her waiting period takes her back but divorces her again 
before having had sexual intercourse with her, then a new waiting period starts over 
from the beginning (N: though it is unlawful for him to do this merely to prolong her 
waiting period). 

If a husband releases his wife for payment (def: n5), remarries her during the 
release's waiting period, but divorces her before having had sexual intercourse, then 
she merely finishes the remainder of the release's waiting period. 


260 



@N9.18When a woman claims that her waiting period has expired (0: if it does not 
comprise a particular number of months, but rather consists of a number of intervals 
between menstruations, or of giving birth) within an amount of time in which it could 
have possibly ended, then her word is accepted (dis: K8.2). 

@N9.19lf news of a husband’s death reaches a woman after his death by four months and 
ten days, her waiting period is already over (0: since her knowledge of his death is 
not a condition for the waiting period). 

*2*Chapter N10.0: Establishing Paternity 

@N10.2The husband of a woman who bears a child (0: no matter whether his marriage to 
her is valid or invalid) is considered to be the child's father whenever it is (N: 
legally) possible that the child could be his, meaning that: 

(a) the woman gave birth to the child six months plus a moment after the marriage 
agreement; 

(b) she gave birth to it less than four years from when she and her husband could last 
have possibly met and had sexual intercourse, even if they were living at a distance 
from one another, and even if the husband does not know whether he had sexual 
intercourse with her. (A: These conditions are for the child's protection against being 
disowned, and only concern what can be established in court. Hence, if the husband and 
wife were living apart at a distance at which they could possibly have travelled and 
met, for the child's sake the court presumes the child to be the husband's) ' 

(c) and the husband is at least nine and a half years old. 

@N10.3The husband is not legally considered the child's father when the child could not 
possibly be his, such as when: 

-1- (non-(a) and (b) above) the wife gave birth to the child in less than six months or 
more than four years since intercourse; 

-2- (non-(b) ) the husband is absolutely certain he did not have sexual intercourse 

with her; 

-3- (non-(c) ) the husband is under the above-mentioned age; 

-4- or the husband's genitals have been dissevered. 

@N10.4Whenever a husband is absolutely certain that a child which is legally considered 
his (def: nl0.2) is not his, by knowing that he never had intercourse with the wife at 
all (0: or did, but less than six months or more than four years before the birth), 
then he is obliged to deny paternity by public imprecation (i'an, def: nil.3) (0: 

immediately, because denying paternity of a child immediately is like the return of 
defective merchandise (dis: k5.7). He does so by going to the Islamic judge and 
saying, "This child is not mine.'' If he delays, his denial is no longer valid. As for 
the public imprecation itself, he may perform it at any time thereafter. If he claims 
that he was ignorant of the necessity of denying paternity, or the obligatory character 
of its immediacy, and he is someone who might well be ignorant of it, then his claim 
(A: of ignorance) is accepted when he swears an oath to that effect. Denial of 
paternity likewise entails charging the wife with adultery, and this too is obligatory 
immediately). 

@N10.5If a husband is not absolutely sure that the child is from someone else, it is 
unlawful for him to deny paternity (0: as mere doubts that have arisen in his mind are 
of no conseguence) and unlawful to charge his wife with adultery. (0: It is also 
unlawful for him to publicly imprecate (def: nil.3) against her in such a case, even 
when he knows she has committed adultery, because the child would suffer harm through 
his mother being charged with adultery and its being established against her by public 
imprecation, the child being disgraced by this and gossip circulated about him. The 
child need not endure this harm merely to satisfy the husband's revenge, who may 
separate from her by divorce). 

@N10.6When a child is legally considered (def: nl0.2) to be from a husband who is 
entitled to deny paternity but delays doing so without excuse and subseguently wants to 
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deny it by public imprecation, we (0: i.e. the judge) do not allow him to do so (0: 
because denial of paternity must take place immediately, as mentioned above (nl0.4), 
and his delay obviates the possibility of denial). But if the husband intends to deny 
paternity immediately, we implement his intention. 

*2*Chapter N11.0: Charging One's Wife with Adultery 

@Nll.lAnyone who charges his wife with adultery (0: in plain words, as when he says, 
''you adulteress,'' or allusively, as when he says, ''I did not find you a virgin,'') 
and who is thereby liable to be punished for accusing another of adultery without 
witnesses (dis: o!3.1), may prevent the punishment by public imprecation against her 
(li'an, def: nil.2), provided he: 

(a) has reached puberty; 

(b) is sane; 

(c) does so voluntarily; 
and provided his wife: 

(d) is legally innocent of adultery (A: meaning there is neither a confession from her 

nor four eyewitnesses (dis: nll.2(0:) ) ); 

(e) and that she is capable of sexual intercourse. 

0N11.2 A husband who accuses his wife of adultery is disciplined (ta'zir, def:ol7) by 
the magistrate and not allowed to imprecate against her when her adultery is already 
legally established (0: whether by her own admission, or by proof, meaning that four 
upright witnesses (o24.4) have looked at her when she was copulating and seen the 
adulterer's penis in her vagina), or when (N: adultery is impossible, such as when) the 
person accused is a mere infant. 

0N11.3: Public Imprecation (Li'an) 

Public imprecation consists of the Islamic magistrate (0: or his eguivalent) telling 
the husband to repeat four times, ''I testify by Allah that I am truthful in charging 
her with adultery'' (0: and it is necessary to identify her by her first and family 

name, though if she is present he says, ''this wife of mine,'' and points to her); and 
if there is a child, ''and that this child [0: or if absent, ''the child she gave birth 
to from adultery''] is not from me.'' The fifth time, after the magistrate warns him, 
enjoins him to fear Allah (0: reminding him that the punishment of the hereafter is 
worse than punishment in the present life), and after he has put his hand in from of 
the husband's mouth, the husband adds, ''And may the curse of Allah be upon me if I am 
lying.'' 

@N11.4When the husband has done this, he is no longer liable to be punished for 
accusing another of adultery without witnesses, he has denied paternity of the child, 
and his wife is divorced from him and unlawful for him to marry, be alone with, or look 
at, forever. She is now liable to be punished for adultery. 

@N11.5The wife in such a case may avoid being punished for adultery by public 
imprecation against the husband. Upon being ordered by the magistrate, she says four 
times, '' I testify by Allah that he is lying about what he has charged me with.'' The 
fifth time, after being warned by the magistrate of the severity of the conseguences, 
as described above, she says, ''And may the wrath of Allah be upon me if he is telling 
the truth.'' When she has done this, she is no longer liable to be punished for 
adultery. 

@N11.6 

(0: Public imprecation is legally valid in a non-Arabic language even when the speaker 
knows Arabic, because the imprecation is a kind of oath or attestation, either of which 
may be given in any language.) 

*2*Chapter N12.10: Becoming Unmarriageable Kin By Suckling (Rida') 

@N12.1An infant becomes the ''child'' of the female who breast-feeds him (A: in respect 
to being unable to marry her, to the permissibility of looking at her and being alone 
with her, and in his ablution (wudu) not being nullified by touching her) when: 
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(a) the milk comes from a female at least nine years old, whether it is occasioned by 
sexual intercourse or something else; 

(b) and she breast-feeds a child who is less than two full years old; 

(c) in at least five separate breast-feedings (0: a restriction that excludes anything 
less than five, which is of no conseguence. Separate breast-feedings means whatever is 
commonly acknowledged (def: F4.5) to be separate). 

@N12.2ln such a case: 

-1- it is unlawful for the wet nurse to marry the child and its subseguent descendants 
(0: by familial relation or by suckling) exclusively (0: exclusively meaning that only 
the child's descendants become unlawful for her to marry, not the child's ancestors (N: 
or brothers) ); 

-2- she becomes the child's s 'mother,'' and it is unlawful for the child to marry her, 
her ancestors (0: by familial relation or by suckling), her descendants (0: who become 
as if they were the child's brothers and sisters), or her brothers and sisters (0: 
though the child is not forbidden to marry the latters' children). 

@N12.3lf the wet nurse's milk was occasioned by a pregnancy from her husband, then: 

-1- the child she nurses becomes the husband's ''child,'' and the husband may not marry 
the child or its descendants (0: by familial relation or by suckling, since they are 
now as if his grandchildren) exclusively; 

-2- and the husband becomes the child's ''father,'' and it is unlawful for the child to 
marry him, his ancestors, his descendants, or his brothers and sisters. 

@N12.4Upon becoming unmarriageable kin through suckling, marriage between the above- 
mentioned persons is prohibited, and it is permissible for the respective members of 
the opposite sex to look at each other as they do with their familial unmarriageable 
relatives (dis: m2.5), and to be alone with them (0: though other kinds of rulings 
applicable to natural relatives, such as inheritance (def: L4-6) or having to support 
them (ml2) are not applicable to unmarriageable kin by suckling). 

* 1*B00K 0: JUSTICE 

0CONTENTS: 

Who Is Subject to Retaliation for Injurious Crimes ol.O 
Retaliation Obligatory for Intentional Killing Etc. ol.1 
Meaning of Obligatory ol.l(a:) 

Meaning of intentional ol.l(0:) 

Meaning of without right ol.l(0:) 

Those Not Subject to Retaliation ol.2 
Intentionality in Injurious Crimes o2.0 
The Three Categories of Intentionality o2.1 
Honest mistake o2.2 

Mistake made in a deliberate injury o2.3 
Purely intentional o2.4 

Retaliation for Bodily Injury or Death (Qisas) o3.0 
How Retaliatory Injuries Are Inflicted o3.2 
No Retaliation for Bullet Wound o3.2(N:) 

Females Entitled to Retaliate Against Males, Etc. o3.3 
Caliph's Presence Necessary o3.4 

When Two Are entitled to Retaliate Against One o3.5 

No Retaliation Against Pregnant Women Until Birth o3.6 

One May Forgo Retaliation o3.8 

When Offender Kills a Group of People o3.9 

When a Group Kills Someone o3.10 

An Intentional Killer with a Mistaken One o3.12 

Indemnity (Diya) o4.0 

Rulings Deal with Maximal Amounts Possible o4.0(A:) 

Indemnity May Be Waived o4.1(N:) 

Causes of Death That Entitle to Indemnities o4.1 
The Indemnity for Killing a Male Muslim o4.2 
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camels versus gold in figuring the indemnity o4.2(N:) 

Indemnity for a Purely Intentional Killing o4.3 
For Death by Mistake in a Deliberate Injury o4.4 
For Death Caused by an Hones Mistake o4.5 

Conditions When Maximum Is Paid, Intentional or Not o4 .6 Payment in Other Than Camels 
Permissible o4 .8 

Indemnities for Other Than Male Muslims o4.9 

Which Extended Family Members Are Liable to Pay o4.10 

When and how much each pays o4.11 

Time in which lesser indemnities may be paid o4.12 

Indemnity for Bodily Injuries o4.13 

How much is paid for various injuries o4.13 

For bodily wounds o4.15 

For wounds to head and face o4.16 

No Indemnity for Killing Warring Non-Muslims Etc. o4.17 
The Expiation to Allah for Taking a Human Life o5.0 
Expiation Is Due for Any Impermissible Killing o5.1 
What the Expiation Consists of 05.2 

No Expiation for Killing Those Who Leave Islam. Etc. o5.4 

Fighting Those Who Rebel Against the Caliph o6.0 

Whether or Not Caliph Is Unjust o6.1 

Rebel Is Not a Pejorative Term o6.3 

Warding Off Aggressors o7.0 

Obligatoriness of Self-Defense o7.1 

Not Obligatory to Defend Property o7.2 

Meaning of Defend o7.3 

one uses minimal force reguired o7.3 

Permissible to kill rapists forthwith o7.5 

Apostasy from Islam (Ridda) 08 .0 

whoever Voluntarily Leaves Islam Is Killed 08 .1 

Must first be asked to return to Islam o8.2 

Only caliph may kill him o8.3 

No indemnity or expiation for killing him 08 .4 
If One's Spouse Apostasizes 08.6 
Acts That Constitute Apostasy 08 .7 
Jihad o9.0 

Meaning of Jihad o9.0(O:) 

Scriptural Basis for Jihad o9.0(O:) 

The Obligatory Character of Jihad o9.1 

A communal obligation o9.1 

When it is personally obligatory 09.2 

Surrender when overrun o9.3 

Who Is Obliged to Fight in Jihad o9.4 

Those who are not permitted to fight o9.5 

Caliph's Permission Reguired If He Exists o9.6 

Non-Muslim Allies o9.7 

The Objectives of Jihad o9.8 

Regarding Jews, Christians, and Zoroastrians o9.8 

Regarding others o9.9 

Rules of Warfare 09.10 

Those Unlawful to Kill in Jihad o9.10 

Non-Muslims under a Muslim's protection o9.11 

Those who enter Islam before capture 09.12 

Women and children captives o9.13 

Adult male captives o9.14 

Destruction of enemies' trees etc. o9.15 

Truces o9.16 

Preserving the status guo is not a valid reason o9.16 

The Spoils of Battle olO.O 

Who Is Entitled to Spoils of Battle olO.l 

Dividing Collective Spoils o!0.2 
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Personal Booty ol0.3 

Dividing the First Fifth Taken (Khums) o!0.4 
Who is entitled to it o!0.4 

Non-Muslim Subjects of the Islamic State (Ahl al-Dhimma) oll.O 

Who May Enter a Citizenship Agreement with Muslims oll.l 

Idolators and Post-Islamic Sects Excluded oil.2 

Conditions Imposed on Non-Muslims oil.3 

The Non-Muslim Poll Tax (Jizya) oil. 4 

Collected with leniency oil.4 

Not levied on women or children oil.4 

Rules for Non-Muslim Subjects oil.5 

Non-Muslims Forbidden to Reside in the Hijaz oil .6 

May not enter Mecca, mosgues, etc. oil.7 

Caliph Must Defend Non-Muslims in Muslim Land oil .8 

Violations of the Terms of the Agreement oil.9 

Conseguences to violators oil.11 

The Penalty for Fornication or Sodomy ol2.0 

Who Is Subject to the Penalty ol2.2 

Meaning of capacity to remain chaste (muhsan) ol2.2 
Circumstances in which ignorance is excusable ol2.4 
Scourging ol2.5 
Stoning ol2 .6 

The Penalty for Accusing a Person of Adultery Without Proof ol3.0 

Who Is Subject to the Penalty ol3.1 

Meaning of someone who could be chaste ol3.2 

The Penalty ol3.3 

Accusing in Plain Words Versus Allusive Ones ol3.4 

Accusing a Group of People ol3.5 

Accusing Someone More Than Once ol3.5 

Conditions for Imposing the Penalty ol3.8 

The Penalty for Theft ol4.0 

The Penalty ol4.1 

Who Is Subject to the Penalty ol4.1 
Stealing Again ol4.1 

Circumstances in Which the Penalty Is Not Imposed ol4.2 

Meaning of Normal Security for Similar Articles ol4.3 

Only Caliph May Impose Penalty ol4.5 

No Amputation for Forcible Siezure Etc. ol4.6 

The Penalty for Highway Robbery ol5.0 

The Penalty ol5.2 

Giving Oneself Up Obviates the Penalty o!5.3 

The Penalty for Drinking 0 I 6 .O 

Meaning of Unlawful Beverages 0 I 6 .I 

Who Is Subject to the Penalty ol6.2 

The Penalty ol6.3 

Fornication, Drinking,Etc., Several Times o!6.4 
Drinking Is Absolutely Impermissible 0 I 6.6 
Nonalcoholic Intoxicants o!6.7 
Hashush etc.unlawful 0 I 6.8 
Disciplinary Action (Ta'zir) ol7.0 

Is for Disobedience Without a Prescribed Penalty ol7.1 
Caliph Determines the Punishment o!7.1 

Guardians, Teachers, Etc., May Discipline Charges o!7.4 
Oaths (Yamin) 0 I 8 .O 
Meaning for Oath o!8.0(A:) 

Conditions for Validity 0 I 8 .I 
Unthinking Oaths Not Valid o!8.2 
Offensive to Swear by Other Than Allah o!8.3 
Names of Allah That Effect Oaths ol8.4 
Expressions That Reguire the Intention 0 I 8.6 

Examples of Breaking and Not Breaking Oaths o!9.0 Adding vs if Allah Wills'’ (In Sha' 
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Allah) ol9.5 

The Expiation for a Broken Oath o20.0 
Who Is Liable and When o20.1 
The Expiation o20.2 

The Poor May Expiate by Fasting o20.4 
The Judgeship o21.0 
A Communal Obligation o21.1 
Judges Appointed by Caliph o21.3 

Two Parties Selecting a Third to Arbitrate o21.4 
The Judge and the Court o22.0 
Conditions for Being a Judge o22.1 
Conditions for Ijtihad o22.1(d) 

Types of Koranic texts o22.1(d(I) ) 

Types of hadiths o22.1(d(II) ) 

Analogical reasoning (giyas) o22.1(d(III) ) 

A judge's knowledge of these things o22.1(d(III) ) 

If no mujtahids are available o22.1(d(end) ) 

Judge's Assistant Etc. o22.3 

Various Rules for Judges o22.6 

Judge may not accept gifts o22.7 

May not decide cases involving son etc. o22.8 

May not decide cases when angry etc. o22.9 

Takes cases first-come-first-served o22.12 

Court Claims o23.0 

When Plaintiff Is Not Telling the Truth o23.1 

If the Judge Knows the Truth o23.2 

Who May Litigate o23.5 

What May Be Litigated Over o23.6 

If the article Is in One Litigant's Possession o23.8 

Unacknowledged Debts Collected Without Permission o23.9 

Witnessing and Testifying o24.0 

A Communal Obligation o24.1 

Conditions for Being a Witness o24.2 

Meaning of respectability (muru'a) o24.2 

Those Whose Testimony Is Unacceptable o24.3 

Meaning of a corrupt person (fasig) o24.3(A:) 

Meaning of an upright person ( N adal) o24.4 

Others whose testimony is unnacceptable o24.6 

How Many Witnesses Are Needed in Court Cases o24.7 

Cases involving property o24.7 

Marriage or legal penalties o24.8 

Fornication or sodomy o24.9 

Things usually only seen by women o24.10 

The Caliphate o25.0 

The Obligatory Character of the Caliphate o25.1 
A Communal Obligation o25.2 
The Qualifications of a Caliph o25.3 
Being Muslim o25.3(a) 

Unbelievers removed from office o25.3(a) 

Altering the Sacred Law is unbelief o25.3(a) 

Removing those of reprehensible innovations o25.3(a) 
Emigrating from where Islam is forbidden o25.3(a) 

Being Capable of Expert Legal Reasoning (Ijtihad) o25.3(d) 
Uprightness o25.3(i) 

Three Ways to Establish Caliph in Office o25.4 
Oath of fealty from those with power etc. o25.4(l) 

Being appointed successor by previous caliph o25.4(2) 
Siezure of power by gualified individual o25.4(2) 

Obedience to the Caliph o25.5 

Invalidity of More Than One Caliph o25.6 

Delegating Authority to Those Under the Caliph o25.7 
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Full ministerial authority o25.7(l) 

Limitary ministerial authority o25.7(2) 

Regional Authorities o25.8 

Authority in View of Merit o25.9 

The duties of regional authorities 025.9 

Authority in View of Siezure of Power 025.10 

The Conclusion of 'Umdat al-Salik o26.0 

Allah Knows Best What Is Correct o26.1 

Only one mujtahid is correct on a ruling o26.1(0:) 

Ijtihad mistakes excused in works, not beliefs o26.1(0:) 

*2*Chapter 01.0: Who is Subject to Subject to Retaliation for Injurious Crimes 

@(0: Injurious crimes includes not only those committed with injurious weapons, but 
those inflicted otherwise as well, such as with sorcery (def: x!36). Killing without 
right is, after unbelief, one of the very worst enormities, as Shafi'i explicitly 
states in (n: Muzani's) The Epitome. The Prophet (Allah bless him and give him peace) 
said: 

'The blood of a Muslim man who testifies that there is no god but Allah and that I am 
the Messenger of Allah is not lawful to shed unless he be one of three: a married 
adulterer, someone killed in retaliation for killing another, or some-one who abandons 
his religion and the Muslim community,'' 
and in another hadith, 

''The killing of a believer is more heinous in Allah's sight that doing away with all 
of this world.'' 

Allah Most High says: 

... and not to slay the soul that Allah has forbidden, except with right'' (Koran 
6:151),and,''0 you who believe, retaliation is prescribed for you regarding the 
slain. . . ' ' (Koran 2:178) . ) 

@01.IRetaliation is obligatory (A: if the person entitled wishes to take it (dis: o3.8) 

) against anyone who kills a human being purely intentionally and without right. (0: 
Intentionally is a first restriction and excludes killing someone through an honest 
mistake, while purely excludes a mistake made in a deliberate injury (def: o2.3), and 
without right excludes cases of justifiable homicide such as lawful retaliation.) 

@ 01.2 

The following are not subject to retaliation: 

-1- a child or insane person, under any circumstances (0: whether Muslim or non-Muslim. 
The ruling for a person intermitently insane is that he is considered as a sane person 
when in his right mind, and as if someone continously insane when in an interval of 
insanity. If someone against whom retaliation is obligatory subseguently becomes 
insane, the full penalty is nevertheless exacted. A homicide committed by someone who 
is drunk is (A: considered the same as that of a sane person,) like his pronouncing 
divorce (dis: nl.2) ); 

-2- a Muslim for killing a non-Muslim; 

-3- a Jewish or Christian subject of the Islamic state for killing an apostate from 
Islam (0: because a subject of the state is under its protection, while killing an 
apostate from Islam is without conseguences) ; 

-4- a father or mother (or their fathers of mothers) fir killing their offspring, or 
offspring's offspring; 

-5- nor is retaliation permissible to a descendant for (A: his ancestor's) killing 
someone whose death would otherwise entitle the descendant to retaliate, such as when 
his father kills his mother. 

*2*Chapter 02.0: Internationality in Injurious Crimes 

@02.1Injurious crimes (0: of all types, whether killing or something less) are of three 
types: 

-1- an honest mistake; 

-2- a mistake made in a deliberate injury; 

-3- or purely intentional. 
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@02.2An honest mistake is an act such as shooting an arrow at a wall and hitting a 
person (0: or shooting at a person and hitting someone else), or slipping from a height 
and falling on someone. The criterion for it is that the act is intended but not the 
person, or neither the act nor the person is intended. 

@02.3A mistake made in a deliberate injury is when one intends an injury that is not 
generally fatal, such as hitting someone with a light stick in a nonvital spot (A: from 
which the person dies) and the like. 

@02.4Purely intentional means to intend and injury of the type that is generally fatal, 
whether with a blunt instrument or a sharp one. 

*2*Chapter 03.0: Retaliation for Bodily Injury or Death (Qisas) 

@03.IRetaliation is obligatory (A: if those entitled wish to take it (dis: o3.8) ) when 

there is a (N: purely) intentional injury (def: o2.4) against life or limb. 

@03.2Retaliation is obligatory in return for injuries (A: part for commensurate part) 
whenever the retaliatory injury can be (0: fully) inflicted without exceeding the 
extent of the original injury, such as (A: when the retaliatory injury is on) an eye, 
eyelid, the soft part of the nose, the ear, tooth, lip, hand, foot, finger, fingertip, 
penis, testicles, vulva, and the like; provided that the retaliatory injury is like the 
origins, meaning that a right member is not taken for a left, an upper one for a lower, 
nor a functional member for a paralyzed one. (N: Nor is there retaliation for nonfatal 
bullet wounds in the stomach or chest, for example, because such injuries cannot be 
reproduced without risk of greater damage than the original, for which reason they call 
for an indemnity (dis: o4.15) alone.) There is no retaliation for (0: breaking) a bone 
(A: though payment is due to cover the cost of treatment and so forth). 

@03.3Females are entitled to retaliate against males, children against adults, and 
lower class people against upper class; whether the retaliation is a life for a life, 
or limb for a limb. 

@03.4It is not permissible to exact retaliation against someone without the presence of 
the caliph (def: 025) or his representative (0: meaning that it is necessary to have 
the permission of one of them because of the danger and lack of knowledge involved in 
exacting retaliation oneself, as it requires the judgement and personal reasoning of a 
ruler. If someone takes retaliation without the caliph's permission, then it is valid 
(A: i.e. suffices the demand for it) but the person who took it is disciplined (def: 
ol7) for arrogating the caliph's prerogative, since administering retaliation is one of 
his functions, and to encroach upon it is wrong). 

If a person who is entitled to retaliate is able to do so proficiently (0: being a 
strong man who knows how to do it), he is allowed to. If not, he is ordered (N: by the 
rules or his representative) to have another do it. 

@03.5If two (0: or more) people are entitled to exact retaliation against the offender, 
it is not permissible for just one of them to insist on doing so (0: though if they 
choose one of themselves to exact it, this is permissible, and the one chosen is 
considered as the other's commissioned agent. The two may not take retaliation 
together, as this amounts to torturing the person being retaliated against). If each 
insists that he be the one, they draw lots to see who will do it. 

@03.6There is no retaliation against a pregnant woman until she has given birth and the 
infant is able to suffice with another's milk. 

@03.8Whenever someone who is entitled to exact retaliation decides instead to forgive 
the offender and take an indemnity (def: o4) from him, then retaliation is no longer 
called for, and the deserving person is entitled to the indemnity. If some of a group 
of people who are entitled to retaliation agree to forgo it, as when a murder victim 
has children and one of them forgives the murderer, then retaliation is no longer 
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obligatory, and the group deserves an indemnity from the offender. (A: Or the indemnity 
may also be waived.) 

@03.9 When someone kills a group of people or maims them one after another, retaliation 
is exacted for the first individual attacked, and the other deserving parties receive 
an indemnity. If the offender injures them all at one, then those entitled to retaliate 
against him draw lots to determine who will do so. 

@03.10 When a group of people together murder a single person, they are all killed in 
retaliation, no matter whether the amount of injury inflicted by each upon the victim 
is the same or whether it differs. 

@03.12There is no retaliation against anyone for an injury or death caused by someone 
who did so intentionally but in conjunction with someone who did so by mistake. 

When an injurious crime is caused by a nonfamily member in cooperation with the 
victim's father, retaliation is only taken against the nonfamily member (dis:ol.2(4)). 

@03.13 

Retaliation is also obligatory (dis: o3.8) for every wound that cuts to the bone, such 
as a cut on the head or face that reaches the skull, or a cut to the bone in the upper 
arm lower leg, or thigh. To the bone means that it is known that a knife or a needle, 
for example, has reached the bone, not that the wound actually exposes the bone to 
view. 

*2*Chapter 04.0: Indemnity (Diya) 

@(A: The rulings below concern the maximum that the victim or victim's family may 
demand. If both sides agree on an indemnity of lesser amount, or nothing at all, this 
is legally valid and binding.) 

@04.lAn indemnity is obligatory (N: though it may by waived by deserving recipients, 
like retaliation) in cases of death caused: 

-1- by an honest mistake (def: o2.2) ' 

-2- by a mistake made in a deliberate injury (o2.3); 

-3- or intentionally, if those entitled to retaliate agree to forgo retaliation (dis: 
o3.8) . 

@04.2The indemnity for killing a male Muslim is 100 camels. 

(N: Shafi'i scholars early converted the pastoral eguivalents to gold dinars (n: one 
dinar egualling 4.235 grams of gold (dis: w!5) ), the amount due in the rulings below 

being the weight of the gold, regardless of its current market value.) (A: The stronger 
position in the Shafi's school is that indemnities should be reckoned in camels, after 
which both parties may agree on a lesser amount or another form of payment.) 

@04.3: The Indemnity for a Purely Intentional Killing 

The indemnity for cases of purely intentional homicide (def: o2.4) is made severe in 
three ways: 

(a) it must be paid immediately; 

(b) it is due from the offender himself; 

(c) and the amount paid is (N: 1.333.3 gold dinars (n: 5,646.6 grams of gold) or else:) 
30 she-camels in their fourth year, 30 she-camels in their fifth year, and 40 pregnant 
she-camels. 

@04.4: The Indemnity for Death by Mistake in a Deliberate Injury 

When the killing is a mistake made in a deliberate injury (def:o2.3), the indemnity is 
only made severe in one respect, namely that the payment consists of the three types of 
camel mentioned above (n: or 5,646.6 grams of gold), while it is less severe in that: 

(a) payment is deferred (def: o4.11); 

(b) and is due (N: not from the offender, but) from those of the offender's extended 
family who are reguired to pay ('aqila, def: o4.10). 

@04.5: The Indemnity for a Death Caused by an Honest Mistake 
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When the killing occurred through an honest mistake (def: o2.2), the indemnity is less 
severe in three ways: 

(a) payment is deferred; 

(b) it is due from those of the offender's extended family who are reguired to pay 
(def: o 4.10) ; 

(c) and the amount paid is (N: 1,000 gold dinars (n: 4,235.0 grams of gold) or: 20 she- 
camels in their second year, 20 she-camels and 20 he-camels in their third year, 20, 
she-camels in their fourth year, and 20 she-camels in their fifth year. 

@04.6 

But no matter whether the killing was a mistake or intentional, the three-types-of- 
camel-indemnity (def: o4.3(c) ) must be paid if the person killed was: 

-1- an unmarriageable kin by birth relative of the killer (def: m6.1(1-8) and m6.2(l-6) 

) : 

-2- slain in the Sacred Precinct in Mecca: 

-3- or killed during one of the sacrosanct months of Dhul Qa'da, Dhul Hijja, Muharram, 
or Rajab. 

@04.7Defective animals may not constitute payment. 

@04.8lt is permissible for deserving recipients to accept payment other than camels if 
both parties agree. 

@04.9(A: For the rulings below, one multiplies the fraction named by the indemnity 
appropriate to the death or injury's type of intentionality and other relevant 
circumstances that determine the amount of a male Muslim's indemnity (def: o4.2-6 and 
o4.13). ) 

The indemnity for the death or injury of a woman is one-half the indemnity paid for a 
man. 

The indemnity paid for a Jew or Christian is one-third of the indemnity paid for a 
Muslim. The indemnity paid of a Zoroastrian is one-fifteenth of that a Muslim. 

When a miscarriage results from someone having struck the stomach of a pregnant woman 
(0: or other part of her, or when someone frightens her, resulting in a miscarriage), 
the indemnity for the fetus is a male or female slave worth one-twentieth of the 
indemnity payable for killing the fetus's father, or one-tenth that of its mother. (A: 
The indemnity is whatever they agree upon.) 

@O4.10The members of the offender's extended family who are liable for certain kinds of 
indemnities consist of the offender's universal heirs, excluding his father, father's 
father (0: and on up), his son, son's son (0: and on down). (A: Meaning that they 

consist of those mentioned at L10.6 (7 — 14) . ) Those of the extended family who are poor 
(A: poor meaning someone who has enough for himself but no more), prepubescent, or 
insane are not obliged to pay (N: anything in conjunction with the other members). If 
the offender is Muslim, then his non-Muslim relatives are not obliged to pay, as is 
also the case if the 

offender is non-Muslim and his relatives are Muslim. 

@04.11 

When the extended family is obliged to, they must pay the entire indemnity of 100 
camels (N: or the gold eguivalents) within three years. Every reguired extended family 
member who is well-off is obliged to pay one-half dinar (n:2.1175 grams of gold) at the 
end of each year, while every member who is between affluence and poverty is obliged to 
pay a guarter dinar (n; 1.05875 grams of gold). If any of the indemnity remains to be 
paid after three years (N: or if the offender has no family to pay it), it is paid by 
the Muslim common fund (bayt al-mal). If there is none, the offender himself must pay. 

@04.12When the indemnity due is less than a full indemnity (A: full meaning that which 
is due for a Muslim male (def: o4.2-6) ), as when it is for a wound, miscarriage, 

female, or a Jewish or Christian subject of the Islamic state, then: 

-1- if it consists of one-third or less of a full indemnity, it must be paid within one 
year; 

-2- if it consists of two-thirds or less of a full indemnity, then one of the thirds 
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must be paid in the first year, and the rest in the second year; 

-3- and if it amounts to more than two-thirds of a full indemnity, then the two-thirds 

must be paid within two years and the rest in the third year. 

@04.13: The Indemnity for Bodily Injuries 

If a nonpaired body part of aesthetic value and utility (A: a tongue, for example) is 
dissevered, then a full indemnity is paid, meaning the indemnity due if the member's 
owner were killed (def: o4.2-6, 04.9). 

The same is due for each pair of limbs: if both are cut off, a full indemnity is paid, 

while if only one is cut off, then half the full indemnity. The same is true for the 

faculties of sense (A: such as hearing) : for each faculty the injury eliminates, there 
is a full indemnity. Thus, a full indemnity is paid for cutting off two ears, and a 
half indemnity for one. This also holds for a pair of eyes, lips, jaws, hands, feet, 
buttocks, testicles, eyelids, the nipples of a female, vulval labia, the soft part of 
the nose, the tongue, head of the penis, or whole penis. A full indemnity is also paid 
for injuries which paralyze these members, or for injuring the peritioneal wall between 
vagina and rectum so they become one aperture, or for flaying a person, breaking his 
back, or eliminating the use of his mind, hearing, vision, speech, sense of smell, or 
taste. 

@04.14The indemnity for each finger is ten camels, and five for each tooth (N: or 10 
and 5 percent respectively of the eguivalent gold values (def: o4.3-5), depending on 
the relevant circumstances (dis: 04.9(A:) ) ). 

@04.15As for wounds on the body, their indemnity consists of a fraction of the full 
indemnity proportionate (A: by the calculation of the Islamic magistrate) to the extent 
of the damage. 

@04.16The indemnity for wounds on the head or face, when not to the bone, is also such 
a proportionate fraction, though if such wounds are to the bone, as mentioned above 
(o3.13), the indemnity is five camels (dis: o4.14(N:) ). 

There are other injuries which I prefer to omit for the sake of brevity. 

@04.17There is no indemnity obligatory for killing a non-Muslim at war with Muslims 
(harbi), someone who has left Islam, someone sentenced to death by stoning (A: for 
adultery (def: ol2) ) by virtue of having been convicted in court, or those it is 
obligatory to kill by military action (N: such as a band of highwaymen). 

*2*Chapter 05.0: The Expiation to Allah for Taking a Human Life 

@05.1An expiation is due to Allah Most High from anyone who kills someone unlawful to 
kill, whether the killing is through a mistake or is intentional, and no matter whether 
retaliation (def: o3) or an indemnity (o4) is obligatory or not. 

@05.2The expiation consists of freeing a slave (def: k32), or if one cannot, then two 
consecutive months of fasting. (0: There is no difference in this precedence order 
whether the killer is legally accountable or not, as when he is a child or insane, in 
which case the guardian must free a slave on his behalf. (A: Though if a child fasts, 
it fulfills the expiation.) ) 

@05.4(0: There is no expiation for killing someone who has left Islam, a highwayman 
(def: ol5). or a convicted married adulterer, even when someone besides the caliph 
kills him.) 

*2*Chapter 06.0: Fighting those Who Rebel Against the Caliph 

@06.1When a group of Muslims rebel against the caliph (khalifa, def: o25) and want to 
overthrow him, or refuse to fulfill an obligation imposed by Sacred Law such as zakat, 
and rise in armed insurrection, he sends someone to them and redresses their grievances 
if possible. 

If they obdurately refuse to obey him (0: no matter whether he is just or unjust, as 
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Nawawi mentions in his commentary on Sahih Muslim, citing the consensus of Muslims 
(ijma', def: b7) that it is unlawful to revolt against caliphs and fight them, even if 
they are corrupt), he fights them with (0: military) weaponry that does not cause 
general destruction, as do fire and mangonel (0: for the aim is to suppress them, not 
destroy them), and does not pursue those who retreat, or kill the wounded 

@06.2There is no financial responsibility for what they destroy of ours nor what we 
destroy of theirs in such military action. 

@06.3They are subject to Islamic laws (0: because they have not committed an act that 
puts them outside of Islam that they should be considered non-Muslims. Nor are they 
considered morally corrupt, for rebels is not a pejorative term, but rather they merely 
have a mistaken understanding), and the decisions of their Islamic judge are considered 
legally effective (0: provided he does not declare the lives of upright Muslims (def: 
o24.4) to be justly forfeitable) if they are such as would be effective if made by our 
own judge. 

@06.4If they do not rebel by war, the caliph may not fight them. 

*2*Chapter 07.0: Warding Off Aggressors 

@07.1Someone whom a Muslim is trying to kill is entitled to kill the Muslim, though it 
is not obligatory to. Someone whom a non-Muslim or animal is trying to kill is obliged 
to defend himself. 

@07.2lf an aggressor is trying to take one's money or property, it is permissible to 
defend it but not obligatory. If the aggressor intends one's womenfolk (0: such as 
one's wife or son's wife), it is obligatory to defend them. 

@07.3To defend means to use the minimum amount of force reguired. If one knows that 
shouting will repel the aggressor, one may not strike him. If a hand is enough, a stick 
may not be employed. If a stick will do, a sword may not be used. If cutting the 
other's hand will suffice, one may not kill him. (0: Mawardi states that this 
precedence order is for crimes that are not indecencies. As for when an aggressor is 
raping someone whom it is unlawful for him to have sexual intercourse with, it is 
permissible to kill him forthwith.) Someone who knows (0: i.e. believes) that an 
aggressor cannot be dissuaded by anything short of killing him may kill him and is not 
accountable for it. 

@07.4When one has warded off an aggressor, it is unlawful to take further measures 
against him. 

*2^Chapter 08.0: Apostasy from Islam (Ridda) 

@(0: Leaving Islam is the ugliest form of unbelief (kufr) and the worst. It may come 
about through sarcasm, as when someone is told, s 'Trim your nails, it is sunna,'' and 
he replies, ''I would not do it even if it were,'' as opposed to when some circumstance 
exists which exonerates him of having committed apostasy, such as when his tongue runs 
away with him, or when he is guoting someone, or says it out of fear.) 

@08.lWhen a person who has reached puberty and is sane voluntarily apostatizes from 
Islam, he deserves to be killed. 

@08.2ln such a case, it is obligatory for the caliph (A: or his representive) to ask 
him to repent and return to Islam. If he does, it is accepted from him, but if he 
refuses, he is immediately killed. 

@08.3lf he is a freeman, no one besides the caliph or his representative may kill him. 
If someone else kills him, the killer is disciplined (def: ol7) (0: for arrogating the 
caliph's prerogative and encroaching upon his rights, as this is one of his duties). 
@08.4There is no indemnity for killing an apostate (0: or any expiation, since it is 
killing someone who deserves to die). 
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@08.5If he apostatizes from Islam and returns several times, it (0: i.e. his return to 
Islam, which occurs when he states the two Testifications of Faith (def: o8.7(12) ) ) 
is accepted from him, though he is disciplined (ol7). 

@08.6(A: If a spouse in a consummated marriage apostatizes from Islam, the couple are 
separated for a waiting period consisting of three intervals between menstruations. If 
the spouse returns to Islam before the waiting period ends, the marriage is not 
annulled but is considered to have continued the whole time (dis: m7.4). ) 

@08.7: Acts that Entail Leaving Islam 

(0: Among the things that entail apostasy from Islam (may Allah protect us from them) 
are : 

-1- to prostrate to an idol, whether sarcastically, out of mere contrariness, or in 
actual conviction, like that of someone who believes the Creator to be something that 
has originated in time. Like idols in this respect are the sun or moon, and like 
prostration is bowing to other than Allah, if one intends reverence towards it like the 
reverence due to Allah; 

-2- to intend to commit unbelief, even if in the future. And like this intention is 
hesitating whether to do so or not: one thereby immediately commits unbelief; 

-3- to speak words that imply unbelief such as ' 'Allah is the third of three, ' ' or S I 
am Allah’'-unless one's tongue has run away with one, or one is guoting another, or is 
one of the friends of Allah Most High (wali, def: w33) in a spiritually intoxicated 
state of total oblivion (A: friend of Allah or not, someone totally oblivious is as if 
insane, and is not held legally responsible (dis: kl3.1(0:) ) ), for these latter do 

not entail unbelief; 

-4- to revile Allah or His messenger (Allah bless him and give him peace); 

-5- to deny the existence of Allah, His beginingless eternality. His endless 
eternality, or to deny any of His attributes which the consensus of Muslims ascribes to 
Him (dis: vl); 

-6- to be sarcastic about Allah's name. His command, His interdiction. His promise, or 
His threat; 

-7- to deny any verse of the Koran or anything which by scholarly consensus (def: b7) 
belongs to it, or to add a verse that does belong to it; 

-8- to mockingly say, ''I don't know what faith is''; 

-9- to reply to someone who says, ''There is no power or strength save through Allah''; 
''Your saying 'There's no power or strength, etc,' won't save you from hunger''; 

-10- for a tyrant, after an oppressed person says, ''This is through the decree of 
Allah,'' to reply, ''I act without the decree of Allah''; 

-11- to say that a Muslim is an unbeliever (kafir) (dis: w47) in words that are 

uninterpretable as merely meaning he is an ingrate towards Allah for divinely given 

blessings (n: in Arabic, also ''kafir''); 

-12- when someone asks to be taught the Testification of Faith (Ar. Shahada, the words, 

'La ilaha ill Allahu Muhammadun rasulu Llah'' (There is no god but Allah, Muhammad is 
the Messenger of Allah) ), and a Muslim refuses to teach him it; 

-13- to describe a Muslim or someone who wants to become a Muslim in terms of unbelief 
(kufr) ; 

-14- to deny the obligatory character of something which by the consensus of Muslims 

(ijma', def: B7) is part of Islam, when it is well known as such, like the prayer 

(salat) or even one rak'a from one of the five obligatory prayers, if there is no 
excuse (def: u2.4); 

-15- to hold that any of Allah's messengers or prophets are liars, or to deny their 
being sent; 

(n: 'Ala' al-din' Abidin adds the following: 

-16- to revile the religion of Islam; 

-17- to believe that things in themselves or by their own nature have any causal 
influence independent of the will of Allah; 

-18- to deny the existence of angels or jinn (def: w22), or the heavens; 

-19- to be sarcastic about any ruling of the Sacred Law; 

-20- or to deny that Allah intended the Prophet's message (Allah bless him and give him 
peace) to be the religion followed by the entire world (dis: w4.3-4) (al-Hadiyya al- 
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'Ala’iyya (y4), 423-24) . ) 

There are others, for the subject is nearly limitless. May Allah Most High save us and 
all Muslims from it.) 

*2*Chapter 09.0: Jihad 

@(0: Jihad means to war against non-Muslims, and is etymologically derived from the 
word mujahada signifying warfare to establish the religion. And it is the lesser jihad. 
As for the greater jihad, it is spiritual warfare against the lower self (nafs), which 
is why the Prophet (Allah bless him and give him peace) said as he was returning from 
jihad. 

'We have returned from the lesser jihad to the greater jihad.'’ 

The scriptural basis for jihad, prior to scholarly consensus (def: b7) is such Koranic 
verses as: 

-1- ''Fighting is prescribed for you * ’ (Koran 2:216); 

-2- ''Slay them wherever you find them’’ (Koran 4:89); 

-3- ''Fight the idolators utterly** (Koran 9:36); 

and such hadiths as the one related by Bukhari and Muslim that the Prophet (Allah bless 
him and give him peace) said: 

''I have been commanded to fight people until they testify that there is no god but 
Allah and that Muhammad is the Messenger of Allah, and perform the prayer, and pay 
zakat. If they say it, they have saved their blood and possessions from me, except for 
the rights of Islam over them. And their final reckoning is with Allah’*; 
and the hadith reported by Muslim, 

'To go forth in the morning or evening to fight in the path of Allah is better than 
the whole world and everything in it.*’Details concerning jihad are found in the 
accounts of the military expeditions of the Prophet (Allah bless him and give him 
peace), including his own martial forays and those on which he dispatched others. The 
former consist of the ones he personally attended, some twenty-seven (others say 
twenty-nine) of them. He fought in eight of them, and killed only one person with his 
noble hand, Ubayy ibn Khalaf, at the battle of Uhud. On the latter expeditions he sent 
others to fight, himself remaining at Medina, and these were forty-seven in number.) 

@09.1: The Obligatory Character of Jihad 

Jihad is a communal obligation (def: c3.2). When enough people perform it to 
successfully accomplish it, it is no longer obligatory upon others (0: the evidence for 
which is the Prophet’s saying (Allah bless him and give him peace), 

"He who provides the eguipment for a soldier in jihad has himself performed jihad," 
and Allah Most High having said: 

"Those of the believers who are unhurt but sit behind are not egual to those who fight 
in Allah's path with their property and lives. Allah has preferred those who fight with 
their property and lives a whole degree above those who sit behind. And to each, Allah 
has promised great good" (Koran 4:95). 

If none of those concerned perform jihad, and it does not happen at all, then everyone 
who is aware that it is obligatory is guilty of sin, if there was a possibility of 
having performed it. In the time of the Prophet (Allah bless him and give him peace) 
jihad was a communal obligation after his emigration (hijra) to Medina. As for 
subseguent times, there are two possible states in respect to non-Muslims. 

The first is when they are in their own countries, in which case jihad (def: o9.8) is a 
communal obligation, and this is what our author is speaking of when he says, "Jihad is 
a communal obligation," meaning upon the Muslims each year. 

The second state is when non-Muslims invade a Muslim country or near to one, in which 
case jihad is personally obligatory (def: c3.2) upon the inhabitants of that country, 
who must repel the non-Muslims with whatever they can). 

@09.2Jihad is personally obligatory upon all those present in the battle lines (A: and 
to flee is an enormity (dis: pll) ) (0: provided one is able to fight. If unable, 

because of illness or the death of one's mount when not able to fight on foot, or 
because one no longer has a weapon, then one may leave. One may also leave if the 
opposing non-Muslim army is more than twice the size of the Muslim force). 
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@09.3Jihad is also (0: personally) obligatory for everyone (0: able to perform it, male 
or female, old or young) when the enemy has surrounded the Muslims (0: on every side, 
having entered our territory, even if the land consists of ruins, wilderness, or 
mountains, for non-Muslim forces entering Muslim lands is a weighty matter that cannot 
be ignored, but must be met with effort and struggle to repel them by every possible 
means. All of which is if conditions permit gathering (A: the above-mentioned) people, 
provisioning them, and readying them for war. If conditions do not permit this, as when 
the enemy has overrun the Muslims such that they are unable to provision or prepare 
themselves for war, then whoever is found by non-Muslim and knows he will be killed if 
captured is obliged to defend himself in whatever way possible. But if not certain that 
he will be killed, meaning that he might or might not be, as when he might merely be 
taken captive, and he knows he will be killed if he does not surrender, then he may 
either surrender or fight. A woman too has a choice between fighting or surrendering if 
she is certain that she will not be subjected to an indecent act if captured. If 
uncertain that she will be safe from such an act, she is obliged to fight, and 
surrender is not permissible). 

@09.4: Who is Obligated to Fight in Jihad 

Those called upon (0: to perform jihad when it is a communal obligation are every able 
bodied man who has reached puberty and is sane. 

@09.5The following may not fight in jihad: 

-1- Someone in debt, unless his creditor gives him leave; 

-2- or someone with at least one Muslim parent, until they give their permission; 
unless the Muslims are surrounded by the enemy, in which case it is permissible for 
them to fight without permission. 

@09.6lt is offensive to conduct a military expedition against hostile non-Muslims 
without the caliph's permission (A: though if there is no caliph (def: o25), no 
permission is reguired) . 

@09.7Muslims may not seek help from non-Muslims allies unless the Muslims are 
considerably outnumbered and the allies are of goodwill towards the Muslims. 

@09.8: The Objectives of Jihad 

The caliph (o25) makes war upon Jews, Christians, and Zoroastrians (N: provided he has 
first invited them to enter Islam in faith and practice, and if they will not, then 
invited them to enter the social order of Islam by paying the non-Muslim poll tax 
(jizya, def: oil.4) -which is the significance of their paying it, not the money 
itself-while remaining in their ancestral religions) (0: and the war continues) until 
they become Muslim or else pay the non-Muslim poll tax (0: in accordance with the word 
of Allah Most High, 

"Fight those who do not believe in Allah and the Last Day and who forbid not what Allah 
and His messenger have forbidden-who do not practice the religion of truth, being of 
those who have been given the Book-until they pay the poll tax out of hand and are 
humbled" (Koran 9.29), 

the time and place for which is before the final descent of Jesus (upon whom be peace). 
After his final coming, nothing but Islam will be accepted from them, for taking the 
poll tax is only effective until Jesus' descent (upon him and our Prophet be peace), 
which is the divinely revealed law of Muhammad. The coming of Jesus does not entail a 
separate divinely revealed law, for he will rule by the law of Muhammad. As for the 
Prophet's saying (Allah bless him and give him peace), 

"I am the last, there will be no prophet after me," 

this does not contradict the final coming of Jesus (upon whom be peace), since he will 
not rule according to the Evangel, but as a follower of our Prophet (Allah bless him 
and give him peace) ) . 

@09.9The caliph fights all other peoples until they become Muslim (0: because they are 
not a people with a Book, nor honored as such, and are not permitted to settle with 
paying the poll tax (jizya) ) (n: though according to the Hanafi school, peoples of all 
other religions, even idol worshippers, are permitted to live under the protection of 
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the Islamic state if they either become Muslim or agree to pay the poll tax, the sole 
exceptions to which are apostates from Islam and idol worshippers who are Arabs, 
neither of whom has any choice but becoming Muslim (al-Hidaya sharh Bidaya al-mubtadi' 
(y21), 6.48-49) ). 

@09.10: The Rules of Warfare 

It is not permissible (A: in jihad) to kill women or children unless they are fighting 
against the Muslims. Nor is it permissible to kill animals, unless they are being 
ridden into battle against the Muslims, or if killing them will help defeat the enemy. 
It is permissible to kill old men (0: old man (shaykh meaning someone more than forty 
years of age) and monks. 

@09.lilt is unlawful to kill a non-Muslim to whom a Muslim has given his guarantee of 
protection (0: whether the non-Muslim is one or more than one, provided the number is 
limited, and the Muslim’s protecting them does not harm the Muslims, as when they are 
spies) provided the protecting Muslim has reached puberty, is sane, and does so 
voluntarily (0: and is not a prisoner of them or a spy). 

@09.12Whoever enters Islam before being captured may not be killed or his property 
confiscated, or his young children taken captive. 

@09.13When a child or a woman is taken captive, they become slaves by the fact of 
capture, and the woman's previous marriage is immediately annulled. 

@09.14 

When an adult male is taken captive, the caliph (def: o25) considers the interests (0: 
of Islam and the Muslims) and decides between the prisoner's death, slavery, release 
without paying anything, or ransoming himself in exchange for money or for a Muslim 
captive held by the enemy. 

If the prisoner becomes a Muslim (0: before the caliph chooses any of the four 
alternatives) then he may not be killed, and one of the other three alternatives is 
chosen. 

@09.15It is permissible in jihad to cut down the enemy's trees and destroy their 
dwellings. 

@09.16: Truces 

(0: As for truces, the author does not mention them. In Sacred Law truce means a peace 
treaty with those hostile to Islam, involving a cessation of fighting for a specified 
period, whether for payment or something else. The scriptural basis for them includes 
such Koranic verses as: 

-1- "An acquittal from Allah and His messenger..." (Koran 9:1); 

-2- "If they incline towards peace, then incline towards it also" (Koran 8.61); 
as well as the truce which the Prophet (Allah bless him and give him peace) made 
Quraysh in the year of Hudaybiya, as related by Bukhari and Muslim. 

Truces are permissible, not obligatory. The only one who may effect a truce is the 
Muslim ruler of a region (or his representative) with a segment of the non-Muslims of 
the region, or the caliph (o25) (or his representative). When made with other than a 
portion of the non-Muslims, or when made with all of them, or with all in a particular 
region such as India or Asia Minor, then only the caliph (or his representative) may 
effect it, for it is a matter of the gravest consequence whether globally or in a given 
locality, and our interests must be looked after therein, which is why it is best left 
to the caliph under any circumstances, or to someone he delegates to see to the 
interests of the various regions. 

There must be some interest served in making a truce other than mere preservation of 
the status quo. 

Allah Most High says, 

"So do not be faint-hearted and call for peace, when it is you who are the uppermost" 
(Koran 47:35). 

Interests that justify making a truce are such things as Muslim weakness because of 
lack of members or materiel, or the hope of an enemy becoming Muslim, for the Prophet 
(Allah bless him and give him peace) made a truce in the year Mecca was liberated with 
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Safwan ibn Umayya for four months in hope that he would become Muslim, and he entered 
Islam before its time was up. If the Muslims are weak, a truce may be made for ten 
years if necessary, for the Prophet (Allah bless him and give him peace) made a truce 
with Quraysh for that long, as is related by Abu Dawud. It is not permissible to 
stipulate longer than that, save by means of new truces, each of which does not exceed 
ten years. 

The rulings of such a truce are inferable from those of the non-Muslim poll tax (def: 

oil); namely, that when a valid truce has been effected, no harm may be done to non- 

Muslims until it expires.) 

*2*Chapter 010.0: The Spoils of Battle 

@010.1A free male Muslim who has reached puberty and is sane is entitled to the spoils 
of battle when he has participated in a battle to the end of it. 

After personal booty (def: ol0.2), the collective spoils of the battle are divided into 
five parts. The first fifth is set aside (dis: ol0.3), and the remaining four are 
distributed, one share to each infantryman and three shares to each cavalryman. From 

these latter four fifths also, a token payment is given at the leader’s discretion to 

women, children, and non-Muslim participants on the Muslim side.A combatant only takes 
possession of his share of the spoils at the official division. (A: Or he may choose to 
waive his right to it.) 

@010.2As for personal booty, anyone who, despite resistance, kills one of the enemy or 
effectively incapacitates him, risking his own life thereby, is entitled to whatever he 
can take from the enemy, meaning as much as he can take away with him in the battle, 
such as a mount, clothes, weaponry, money, or other. 

@010.3As for the first fifth that is taken from the spoils, it is divided in turn into 
five parts, a share each going to: 

-1- the Prophet (Allah bless him and give him peace), and after his death, to such 
Islamic interests as fortifying defenses on the frontiers, salaries for Islamic judges, 
muezzins, and the like; 

-2- relatives of the Prophet (Allah bless him and give him peace) of the Bani Hashim 
and Bani Muttalib clans, each male receiving the share of two females; 

-3- orphans who are poor; 

-4- those short of money (def: h8.11); 

-5- and travellers needing money (h8.18). 

*2*Chapter 011.0: Non-Muslim Subjects of the Islamic State (Ahl Al-Dhimma) 

@011.1A formal agreement of protection is made with citizens who are: 

-1- Jews; 

-2- Christians; 

-3- Zoroastrians; 

-4- Samarians and Sabians, if their religions do not respectively contradict the 
fundamental bases of Judaism and Christianity; 

-5- and those who adhere to the religion of Abraham or one of the other prophets (upon 
whom be blessings and peace). 

@011.2Such an agreement may not be effected with those who are idol worshippers (dis: 
o9.9 (n:) ), or those who do not have a Sacred Book or something that could have been a 

Book. 

(A: Something that could have been a Book refers to those like the Zoroastrians, who 
have remnants resembling an ancient Book. As for the psuedoscriptures of cults that 
have appeared since Islam (n: such as the Sikhs, Baha' is. Mormons, Qadianis, etc.), 
they neither are nor could be a Book, since the Koran is the final revelation (dis: 
w4) . ) 

@011.3Such an agreement is only valid when the subject peoples: 

(a) follow the rules of Islam (A: those mentioned below (oil.5) and those involving 
public behavior and dress, though in acts of worship and their private lives, the 
subject communities have their own laws, judges, and courts, enforcing the rules of 
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their own religion among themselves); 

(b) and pay the non-Muslim poll tax (jizya). 

@011.4: The Non-Muslim Poll Tax 

The minimum non-Muslim poll tax is one dinar (n: 4.235 grams of gold) per person (A: 
per year). The maximum is whatever both sides agree upon. 

It is collected with leniency and politeness, as are all debts, and is not levied on 
women, children, or the insane. 

@011.5Such non-Muslim subjects are obliged to comply with Islamic rules that pertain to 
the safety and indemnity of life, reputation, and property. In addition, they: 

-1- are penalized for committing adultery or theft, thought not for drunkenness; 

-2- are distinguished from Muslims in dress, wearing a wide cloth belt (zunnar); 

-3- are not greeted with "as-Salamu 'alaykum"; 

-4- must keep to the side of the street; 

-5- may not build higher than or as high as the Muslims’ buildings, though if they 
acguire a tall house, it is not razed; 

-6- are forbidden to openly display wine or pork, (A: to ring church bells or display 
crosses,) recite the Torah or Evangel aloud, or make public display of their funerals 
and feastdays; 

-7- and are forbidden to build new churches. 

@011.6They are forbidden to reside in the Hijaz, meaning the area and towns around 
Mecca, Medina, and Yamama, for more than three days when the caliph allows them to 
enter there for something they need). 

@011.7A non-Muslim may not enter the Meccan Sacred Precinct (Haram) under any 
circumstances, or enter any other mosgue without permission (A: nor may Muslims enter 
churches without their permission). 

@011.8lt is obligatory for the caliph (def: o25) to protect those of them who are in 
Muslim lands just as he would Muslims, and to seek the release of those of them who are 
captured. 

@011.9lf non-Muslim subjects of the Islamic state refuse to conform to the rules of 
Islam, or to pay the non-Muslim poll tax, then their agreement with the state has been 
violated (dis: oil.11) (A: though if only one of them disobeys, it concerns him alone). 

@O11.10The agreement is also violated (A: with respect to the offender alone) if the 
state has stipulated that any of the following things break it, and one of the subjects 
does so anyway, though if the state has not stipulated that these break the agreement, 
then they do not; namely, if one of the subject people: 

-1- commits adultery with a Muslim woman or marries her; 

-2- conceals spies of hostile forces; 

-3- leads a Muslim away from Islam; 

-4- kills a Muslim; 

-5- or mentions something impermissible about Allah, the Prophet (Allah bless him and 
give him peace), or Islam. 

@011.11When a subject's agreement with the state has been violated, the caliph chooses 
between the four alternatives mentioned above in connection with prisoners of war 
(o 9.14) . 

*2*Chapter 012.0: The Penalty for Fornication or Sodomy 

@012.1The legal penalty is obligatorily imposed upon anyone who fornicates or commits 
sodomy (A: provided it is legally established (def: nil.2 (0:) ) ) when they: 

(a) have reached puberty; 

(b) are sane; 

(c) and commit the act voluntarily; 

no matter whether the person is a Muslim, non-Muslim subject of the Islamic state, or 
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someone who has left Islam. 


@012.2lf the offender is someone with the capacity to remain chaste, then he or she is 
stoned to death (def: ol2.6), someone with the capacity to remain chaste meaning anyone 
who has had sexual intercourse (A: at least once) with their spouse in a valid 
marriage, and is free, of age, and sane. A person is not considered to have the 
capacity to remain chaste if he or she has only had intercourse in a marriage that is 
invalid, or is prepubescent at the time of material intercourse, or is someone insane 
at the time of marital intercourse who subseguently regains their sanity prior to 
committing adultery. 

If the offender is not someone with the capacity to remain chaste, then the penalty 
consists of being scourged (def: ol2.5) one hundred stripes and banished to a distance 
of at least 81 km./50 mi. for one year. 

@012.4Someone who commits fornication is not punished if he says that he did not know 
it was unlawful, provided he is a new Muslim or grew up in a remote (0: from Islamic 
scholars) wilderness, though if neither of these is the case, such a person is 
punished. 

@012.5An offender is not scourged in intense heat or bitter cold, or when he is ill and 
recovery is expected (until he recovers), or in a mosgue, or when the offender is a 
woman who is pregnant, until she gives birth and has recovered from childbed pains. The 
whip used should be neither new nor old and worn-out, but something in between. The 
offender is not stretched out when scourged, or bound (0: as his hands are left loose 
to fend off blows), or undressed (0: but rather an ankle-length shirt is left upon him 
or her), and the scourger does not lay the stripes on hard (0: by raising his arm, such 
that he draws blood). The scourger distributes the blows over various parts of the 
body, avoiding the vital points and the face. A man is scourged standing; a woman, 
sitting and covered (0: by a garment wrapped around her). If the offender is 
emaciated, or sick from an illness not expected to improve, then he or she is scourged 
with a single date palm frond (0: upon which there are a hundred strips, or fifty. If a 
hundred, such an offender is struck once with it, and if fifty, then twice), or with 
the edge of a garment. 

@012.6lf the penalty is stoning, the offender is stoned even in severe heat or cold, 
and even if he has an illness from which he is expected to recover. A pregnant woman is 
not stoned until she gives birth and the child can suffice with the milk of another. 

*2*Chapter 013.0: The Penalty for Accusing a Person of Adultery Without Proof 

@013.1When a person (who has reached puberty and is sane) voluntarily: 

(a) accuses another person of adultery or 

sodomy, whether the accusation is in plain words or allusive words intended as an 
accusation; 

(b) and the accused is someone who could be chaste (def:ol3.2) and is not the offspring 
of the accuser; 

then the accuser is subject to the penalty for accusing a person of adultery without 
four witnesses (A: which, if it concerns his spouse, he may obviate by public 
imprecation (dis: nll.l) ), no matter whether he is a Muslim, non-Muslim subject of the 
Islamic state, someone who has left Islam, or is of a group that has a truce with 
Muslims. 

@013.2Someone who could be chaste in this context means someone who has reached 
puberty, is sane, free, Muslim, and has not committed an act of fornication (0: that is 
punishable) (A: meaning it has not been legally established (def: r.11.2(0:) ) ). 

@013.3The penalty for making such an accusation without witnesses is to be scourged 
(def: o!2.5) eighty lashes. 

@013.4Accusations in plain words include such expressions as "You have committed 
fornication," and the like, while allusive words means such expressions as "You 
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lecher," or "You wretch," If the latter terms are accompanied by the intention to 
accuse, they amount to an accusation, though if not, they do not. The accuser is the 
one whose word is accepted (A: when there is no proof, if he swears an oath) as to what 
he intended by such allusive words. 

@013.5If someone accuses a whole group of people of adultery who could not possibly all 
be guilty, such as saying, "All the people in Egypt are adulters, he is disciplined 
(def: o!7). But when his accusation is not impossible, such as saying, "The So-and-so 
clan are adulterers," then he must bear a separate penalty for every single person in 
the group. 

@013.6Someone who twice accuses someone of adultery without witnesses is punished only 
once . 

Someone who accuses a person of adultery and is punished for the accusation, but then 
again accuses the person of the same act of fornication is merely disciplined (def: 
ol7) . 

@013.7When someone accuses a person who could possibly be chaste (def: o!3.2) of 
adultery, but the accuser has not yet been punished at the time the accused 
subseguently commits an act of fonication, then the accuser is not punished. 

@013.8The penalty for accusing a person of adultery without witnesses is only carried 
out when the Islamic magistrate is present, and the accused reguests that it be carried 
out. If the accused forgives the offender, there is no punishment. 

@013.9When an accusation has been made, if the accused dies (A: before the accuser has 
been punished), then his right (A: to demand that the punishment be carried out) is 
given to his heirs. 

*2^Chapter 014.0: The Penalty for Theft 
@014.1 

A person’s right hand is amputated, whether he is a Muslim, non-Muslim subject of the 
Islamic state, or someone who has left Islam, when he: 

(a) has reached puberty; 

(b) is sane; 

(c) is acting voluntarily; 

(d) and steals at least a guarter of a dinar (n: 1.058 grams of gold) or goods worth 
that much (A: at the market price current) at the time of the theft: 

(e) from a place meeting the security reguirements normal (A: in that locality and time 
for safeguarding similar articles (def: ol4.3); 

(f) provided there is no possible confusion (dis: o!4.2(3) ) as to whether he took it 

by way of theft or for some other reason. 

If a person steals a second time, his left foot is amputated; if a third time, then his 

left hand; and if he steals again, then his right foot. If he steals a fifth time, he 

is disciplined (def: o!7). If he does not have a right hand (N: at the first offense), 

then his left foot is amputated. If he has a right hand but loses it after the theft 
(0: by an act of God) but before he has been punished for it, then nothing is 
amputated. After amputation, the limb is cauterized with hot oil (A: which in previous 
times was the means to stop the bleeding and save the criminal’s life). 

@014.2A person's hand is not amputated when: 

-1- (non-(d) above) he steals less than the eguivalent of 1.058 grams of gold; 

-2- (non-(e) ) he steals the article from a place the does not meet normal reguirements 
for safeguarding similar articles (dis: below); 

-3- or (non-(f) ) when there is a possible confusion as to why he took it, as when it 
was taken from the Muslim common fund (bayt al-mal) (0: provided the person is Muslim, 
since he might have intended to use it to build mosgues, bridges, or hospices), or when 
it belongs to his son or father. 


@014.3A place that meets normal security reguirements for safeguarding similar articles 
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means a place appropriate for keeping the thing, this varying with the type of article, 
the different countries, and with the justness of the ruler or lace of it, as well as 
the ruler's relative strength or weakness. A suitable place for safeguarding fine 
clothes, money, jewels, and jewelry, for example, is a locked box; the place for trade 
goods, a locked warehouse with guards; the place for livestock, a stable; the place for 
pallets and bedding, a shelf in the house; and the place for a shroud, the grave. 

@014.4If two persons jointly steal the eguivalent of 1.058 grams of gold, then 
neither's hand is amputated. 

@014.5A freeman's hand may not be amputated by anyone besides the caliph or his 
representative (def: 025). 

@014.6There is no amputation for forcible seizure (0: meaning someone relying on force 
(N: to take people's money, who has a gang nearby to bet him in this) ), snatching (0: 
meaning someone who depends on running away and is unarmed), or betraying a trust (0: 
of something entrusted to him, such as a deposit for safekeeping), or appropriating 
something by disavowal (A: i.e. denying that the victim loaned or entrusted him with 
such and such a thing), (0: because of the Prophet's (Allah bless him and give him 
peace) saying, 

"There is no amputation for someone who seizes by force, snatches and runs, or betrays 
a trust,:" 

a hadith Tirmidhi classified as rigorously authenticated (Sahih) ). (A: But if one of 

the abovementioned persons is a repeated offender whom it is in the interests of 
society to kill, the caliph may kill him.) 

*2^Chapter 015.0: The Penalty for Highway Robbery 

@015.1The caliph is obliged to summon whoever uses a weapon (0: though force suffices 
to be considered a weapon, or taking money by dint of one's fists) and makes people 
afraid to use the road (0: no matter whether in the wilderness, a village, or in the 
country; meaning he frightens those who pass along the way by means of his strength or 
weapons). If the highwayman responds to the summons before he has injured anyone, then 
he is only disciplined (def: ol7). 

If he steals the eguivalent of 1.058 grams of gold under the previously mentioned 
conditions (ol4.1), both his right hand and left foot are amputated. 

(A: The difference between a highwayman and someone who takes by forcible seizure (dis: 
ol4.6) is that the latter does so within earshot of help, while the offense of the 
highwayman is far greater because he menaces the lifeline of the community, its trade 
routes.) 

@015.2lf a highwayman kills someone, he must be executed, even when the person entitled 
to retaliation (def: o3) agrees to forgo it. If the highwayman robs and kills, he is 
killed and then left crucified for three days. If he wounds or maims someone, 
retaliation is taken against him, though it may be waived by those entitled to take it. 

@015.3(N: The penalty for highway robbery, such as mandatory execution, crucifixion, 
and amputating the hand and foot, is cancelled if the highwayman repents (A: desists, 
and gives himself up) before he has been apprehended, though he is still liable to 
retaliation (def: o3) by parties entitled to it (A: for injuries or deaths he caused to 
victims) and is financially responsible for restoring the money he has taken.) 

*2*Chapter 016.0: The Penalty for Drinking 

@016.1 

Any beverage that intoxicates when taken in large guantities is unlawful both in small 
and large guantities, is unlawful both is small and large guantities.whether it is 
wine, (A: fermented) raisin drink, or something else. 

@016.2 

The penalty for drinking is obligatorily enforced against anyone who: 

(a) drinks; 
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(b) has reached puberty; 

(c) is sane; 

(d) is Muslim; 

(e) does so voluntarily; 

(f) and knows it is unlawful (A: the restrictions mentioned above (o12.4) about the 
ignorance of the prohibition of adultery also applying here). 

@016.3The penalty for drinking is to be scourged forty stripes, with hands, sandals, 
and ends of clothes. It may be administered with a whip, but if the offender dies, an 
indemnity (def: o4.4) is due (A: from the scourger) for his death. If the caliph (def: 
o25) increases the penalty to eighty stripes, it is legally valid, but if the offender 
dies from the increase, the caliph must pay an adjusted indemnity, such that if he is 
given forty-one stripes and dies, the caliph must pay 1/41 of a full indemnity. 

@016.4Someone who commits adultery several times (0: or drinks several times, or steals 
several times) before being punished is only punished once for each type of crime. 

@016.5 The penalty for a crime is not obviated by the offender's having repented for 
it, with the sole exception of the highwayman, who is not penalized at all (dis: ol5.3) 
if he repents before he is caught. 

@016.6lt is not permissible to drink an intoxicant under any circumstances, whether for 
medicine ( 0 : or in bread, or to cook meat with it), or out of extreme thirst, with the 
sole exception of when one is choking on a piece of food and there is no other means of 
clearing it from one's throat save by drinking the intoxicant, in which case it is 
obligatory. (0: Sheikh al-Islam (A: Zakariyya Ansari) states, "It may not be used for 
medicine or extreme thirst, though there is no prescribed penalty for doing so, even 
when something besides it is available." The prohibition of using it for medicine or 
extreme thirst refers to when it is unadmixed, as opposed to when it is compounded with 
something else that renders it completely indistinguishable, such that no taste, color, 
or odor of it remains, in which case it is permissible.) 

@016.7: Nonalcoholic Intoxicants 

(Muhammad Shirbini Khatib:) The term beverage (dis: 0 I 6 .I) excludes plants, such as 
hashish, which hashish users eat. The two sheikhs (A: Rafi'i and Nawawi) report in 
their section on foods the position of ruyani that eating it is unlawful, though no 
legal penalty is fixed for it (Mughni al-muhtaj ila ma'rifa ma'ani alfaz al-Minhaj 
(y73), 4.187) . 

(al-Mawsu'a al-fighiyya:) Just as any beverage that intoxicates when taken in large 
guantities is also unlawful in small guantities, so too it is absolutely unlawful to 
use any solid substance detrimental to mind or body which produces languor or has a 
narcotic effect, this prohibition applying to the amount that is deleterious of it, not 
to the minute, beneficial amounts prescribed to treat illnesses, for such substances 
are not unlawful in themselves, but unlawful because they are deleterious (mawdu' al- 
ashriba. 

Tab'a tamhidiyya li mawdu 'at al-Mawsu'a al-fighiyya, no. I(yl34), 49). 

*2*Chapter 017.0: Disciplinary Action (Ta'zir) 

@017.ISomeone who commits an act of disobedience to Allah Most High that entails 
neither a prescribed legal penalty nor expiation, such as bearing false witness, is 
disciplined to the extent the caliph (def: o25) deems appropriate. (0: He exercises his 
own legal reasoning (ijtihad) and does what he thinks should be done, whether 
imprisonment and beating, either one separately, or mere verbal reprimand. He may not 
administer a more severe degree of punishment than what he feels is strictly 
necessary.) 

@017.2Disciplinary action may not reach the amount of the least prescribed legal 
penalty. For example, a freeman (o: if scourged) may not receive forty stripes. 

@017.3 If the caliph sees fit not to take any disciplinary action, this is also 
permissible (0: when it concerns a right owed to Allah Most High, for the ruler is 
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entrusted with using his own legal reasoning. But if it concerns a right owed to a 
fellow human being who has demanded that it be fulfilled (A: such as when someone has 
been cheated) it is impermissible to do nothing. If a person is entitled to have 
another disciplined, but instead forgives him, the ruler may nevertheless discipline 
him) . 

@017.4(0: A father or grandfather (and on up) is entitled to discipline those under his 
care when they commit an act that is unbecoming. And so may a mother with her child, a 
husband is entitled to discipline his wife for not giving him his rights (def: m5.1). 

A teacher may discipline a student. (A: Spanking a student, for example, is permissible 
if there is a valid lawful purpose to be served thereby, and the student's guardian has 
given the teacher permission.) ) 

*2*Chapter 018.0: Oaths (Yamin) 

@(A: An oath is a solemn statement to do or refrain from something, or that something 
is true, such that if things turn out otherwise, the swearer must make an expiation 
(def: o20.2). ) 

@018.1 

An oath is only valid from a person (0: whether Muslim or non-Muslim) who: 

(a) has reached puberty; 

(b) is sane; 

(c) makes the oath voluntarily; 

(d) and intends an oath thereby. 

@018.2The oath of someone whose tongue runs away with him and who unthinkingly swears 
an oath, or someone who intends a particular oath but unintentionally swears something 
else, does not count and is an unintentional oath (A: which is mentioned in the Holy 
Koran (n: at 5:89) ). 

@018.3 

An oath is only validly effected if sworn by a name of Allah Most High, or an attribute 
of His entity (dhat). 

(N: It is offensive to swear an oath by other than Allah if one merely intends it as an 
asseveration of one's statement, though it is unlawful to do so if one intends 
reverance to the thing sworn by.) 

@018.4There are some names of Allah Most High that are applied to no one but Him, such 
as Allah, the All-merciful, the All-vigilant, and Knower of the Unseen. An oath sworn 
by any of these is valid without restriction. 

@018.50ther names of Allah may be conditionally applied to other than Him, such as Lord 
(Rabb) (n: rabb bayt meaning, for example, home owner), the All-compassionate (al- 
Rahim) (n: rahim al-qalb meaning softhearted), or the Omnipotent (al-Qadir) (n:qadir 
'alayhi meaning capabale of it; the second term of each of these examples indicating 
that Allah is not meant). An oath sworn by such names is validly effected unless the 
swearer specifically intends something else. 

@018.60ther of Allah's names are applied to both Him and His creatures, such as the 
Living (al-Hayy), the Existent (al-Mawjud), or the Seeing (al-Basir). An oath sworn by 
such names is not validly effected unless the swearer specifically intends it as an 
oath. 

@018.7An oath sworn by the attributes of Allah that are inapplicable to creatures, such 
as Allah's glory. His exaltedness. His endless eternality, or the Koran, is validly 
effected without restriction. 

@018.8An oath sworn by divine attributes that are sometimes used to allude to 
creatures, such as Allah's knowledge. His power, of His right, is validly effected 
unless the swearer intends something else by them, such as meaning by knowledge the 
things known, by power the things under its sway, or by right (n: the) acts of worship 
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(n: that are His right), in which cases an oath has not been validly effected. 

@018.9An oath is validly effected when a person says, "I swear by Allah that...," or 
"I’ve sworn by Allah that...," unless the person merely intends to inform. 

@018.1OUnless one particularly intends it as an oath, an oath is not validly effected 
when the following expressions are used: "I will not do such and such, by the life of 
Allah," or "I resolve by Allah," or "by the covenant of Allah," "His guarantee," "His 
trust," "His sufficiency," or "I ask you by Allah," or "I swear by Allah that you must 
do such and such." 

*2*Chapter 019.0: Examples of Breaking and Not Breaking Oaths 

@019.Ilf one swears, "I will not eat this wheat," but then makes in into flour or bread 
(A: and eats it), one has not broken one's oath. 

If one swears, "I will not drink from this river," but then drinks its water from a 
jug, one has broken one's oath. 

If one swears, "I will not eat meat," but then eats fat, kidneys, tripe, liver, heart, 
spleen, fish, or locusts, one has broken one's oath. 

@019.3lf one swears, "I will not enter the house," but then does so absentmindedly, in 
ignorance of its being the house, under compulsion, or by being carried in, then one's 
oath is not broken and is still in effect. 

@019.5When a person swearing an oath about something (0: in the future, affirming or 
denying that it will occur) includes the expression in sha' Allah ("if Allah will") 
before finishing the oath, then the oath is not broken in any event if he thereby 
intends to provide for exceptions. But if he merely says it out of habit, not intending 
to make an exception to his oath, or if he says it after having finished swearing the 
oath, then the exception is not valid (0: because when an oath has been completed, its 
efficacy is established and not eradicable by a statement of exception). 

*2^Chapter 020.0: The Expiation for a Broken Oath 

@020.lAn expiation is obligatory for someone who swears and breaks an oath. If the 
swearer is entitled to expiate by the expenditure of property (def: o20.2(l-3) ), it is 

permissible for him to do so before or after breaking the oath. But if it consists of 
fasting, then he may only do so after breaking the oath. 

@O20.2The expiation consists of (N: a choice of any) one of the following: 

-1- to free a sound Muslim slave; 

-2- to feed ten people who are (N: poor or) short of money (def: h8.8-ll) each (0.51 
liters of grain 

(0: though it is not a condition that it be grain, but rather the type of food payable 
for the zakat of 'Eid al-Fitr (def: h7.6), even if not grain (A: and the Hanafi school 
permits giving its value in money) ) : 

-3- or to provide clothing of any kind for ten such persons, even if it consists of a 
wraparound or clothing previously washed, though not if ragged. 

If one is unable to do any of the above, one must fast for three days. It is better to 
fast them consecutively, though permissible to do so nonconsecutively. 

@020.4(0: Someone eligible to receive zakat funds or expiations because of being poor 
(def: h8.8) or short of (def:h811) may expiate broken oaths by fasting.) 

*2*Chapter 021.0: The Judgeship 

@021.ITo undertake the Islamic judgeship is a communal obligation (def: c3.2) (0: for 

those capable of performing it in a particular area). If only one competent person 
exists who can perform it, then it is personally obligatory for him to do so. If he 

refuses, he is compelled to accept (0: though he is only obliged to accept the 

judgeship when it is in his own home area, not when it is elsewhere, for this would be 
like a punishment, involving as it does wholly leaving one's home). Such an individual 
person may not take a salary for it- (N: because in respect to him it has become 

personally obligatory, and it is not permissible to take a wage for something 
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personally obligatory, as opposed to something that is a communal obligation (A: for 
which accepting a wage is permissible) ) - unless he is needy (0: in which case the 
Muslim common fund gives him enough to cover his expenses and those of his dependents, 
without wastefulness or penury. But if he agrees to judge without being paid (N: i.e. 
in expection of the reward from Allah), it is better for him). 

@021.2lt is permissible to have two or more judges in the same town. 

@021.3lt is not valid for anyone besides the caliph (def: o25) or his representative to 
appoint someone as judge. 

@021.4It is permissible for two parties to select a third party to judge between them 
if he is competent for the judgeship (def: o22.1) (0: provided the case does not 
concern Allah's prescribed penalties, (A: and they may select such a person) even when 
a judge exists), It is obligatory for them to accept his decision on their case, though 
if either litigant withdraws his nomination before the third party gives his judgement, 
the latter may not judge. 

*2*Chapter 022.0: The Judge and the Court 

@022.1The necessary gualifications for being an Islamic judge (gadi) are: 

(a) to be a male freeman; 

(b) to have full capacity for moral answerability (taklif, def: c8.1); 

(c) to be upright (o24.4) : 

(d) to possess knowledge (0: of the rulings of Sacred Law, meaning by way of personal 

legal reasoning (ijtihad) (A: from primary texts), not merely by following a particular 
gualified scholar (taglid) (A: i.e if he follows gualified scholarship, he must know 
and agree with how the rulings are derived, not merely report them). Being qualified 
to perform legal reasoning (ijtihad) requires knowledge of the rules and principles of 
the Koran, the sunna ( A: is this context meaning the hadith, not the sunna as apposed 
to the obligatory), (N: as well as knowledge of scholarly consensus (ijma', def: b7) ), 

and analogy (def: III below), together with knowing the types of each of these. (A: The 
knowledge of each "type" below implies familiarity with subtypes and kinds, but the 
commentator has deemed the mention of the category as a whole sufficient to give 
readers as general idea.) 

(I) The types of Koranic rules include, for example: 

-1- those ('amm) of general applicability to different types of legal rulings; 

-2- those (khass) applicable to only one particular ruling or type or type or ruling; 
-3- those (mujmal) which require details and explanation in order to be properly 
understood; 

-4- those (mubayyan) which are plain with out added details; 

-5- those (mutlaq) applicable without restriction; 

-6- those (muqayyad) which have restrictions; 

-7- those (nass) which unequivocally decide a particular legal question; 

-8- those (zahir) with a probable legal signification, but which may also bear an 
alternative interpretation; 

-9- those (nasikh) which supersede previsouly revealed Koranic verses; 

-10-. and those (mansukh) which are superseded by later verses. 

(II) The types of sunna (A: i.e. hadith) include: 

-1- hadiths (mutawatir) related by whole groups of individuals from whole groups, in 
multiple contiguous channels of transmission leading back to the Prophet himself (Allah 
bless him and give him peace), such that the sheer number of separate channels at each 
stage of transmission is too many for it to be possible for all to have conspired to 
fabricate the hadith (A: which is thereby obligatory to believe in, and denial of which 
is unbelief (kufr) ); 

-2- hadiths (ahad) related by fewer than the above-mentioned group at one or more 
stages of the transmission, though traced though contiguous successive narrators back 
to the Prophet (Allah bless him and give him peace). (n: If a hadith is transmitted 

through just one individual at any point in the history of its transmission, the hadith 
is termed singular (gharib). If it is transmitted through just two people at any stage 
of its transmission, it is termed rare ('aziz). If its channels of transmission, come 
through only three people at any point of its history, it is termed wellknown 
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(mashhur). These designations do not directly influence the authenticity rating of the 
hadith, since a singular hadith, for example, might be rigorously authenticated 
(sahih), well authenticated (hasan) (N: hadiths of both types being obligatory for a 
Muslim to believe in, though someone who denies them is merely considered corrupt 
(fasig), not an unbeliever (kafir) ), or not well authenticated (da'if), depending on 
the reliability ratings of the narrators and other factors weighed and judged by hadith 
specialists); 

-3- and other kinds, (n: Yusuf Ardabili mentions the following in his list of 
gualifications for performing legal reasoning (ijtihad) :) 

-4- hadiths (mursal) from one of those (tabi'i) who had personally met (N: not only 
met, but actually studied under) one or more of the prophetic Companions (Sahaba) but 
not the Prophet himself (Allah bless him and give him peace) (n: hadiths reported in 
the form, "The Prophet said (or did) such and such," without mentioning the Companion 
who related it directly from the Prophet); 

-5- hadiths (musnad) related though a contiguous series of transmitters back to the 
Prophet (Allah bless him and give him peace); 

-6- hadiths (muttasil) related though a contiguous series of transmitters (n: either 
from the Prophet (Allah bless him and give him peace). such a hadith being termed 
ascribed (marfu'), or else only from one of the Companions, such a hadith being termed 
arrested (mawguf) ); 

-7- hadiths (munqata') related through a chain of transmitters of whom one is unknown 
(n: though if two or more are unknown, it is not considered merely incontiguous 
(munqata'), but rather problematic (mu'dal) ); 

-8- the positive and negative personal factors (jarh wa ta'dil) determining the 
reliability ratings of the individual narrators of a hadith's channel of transmission: 
-9- the positions held by the most learned of the Companions (Sahaba) on legal 
guestions, and those of the scholars who came after them; 

-10- and on which of these positions there is scholarly consensus (def: b7), and which 
are differed upon (Kitab al-anwar lia'mal al-abrar fi figh al-Imam al-Shafi'i (yll), 
2.391) . 

(n: The English glosses and remarks on the meanings of the above hadith terminology are 
from notes taken by the translator at a lesson with hadith specialist Sheikh Shu'ayb 
Arna' ut. ) 

(III) Types of analogical reasoning (giyas) include: 

-1- making an a fortiori analogy between acts p and g, where if p takes a ruling, g is 
even likelier to take the same ruling. For example, if saying "Uff!" to one's parents 
is unlawful (n: as at Koran 17:23), one may analogically infer that beating them must 
also be unlawful; 

-2- making an analogy between acts p and g, where if p takes a ruling, one may infer 
that g is egually likely to take the same ruling. For example, if it is unlawful to 
wrongfully consume an orphan's property, then it must also be unlawful to destroy his 
property by burning it up; 

-3- and making an analogy between acts p and g, where if p takes a ruling, one may 
infer that it is likely, though less certain, that g takes the same ruling (A: because 
of a common feature in the two acts which functions as the basis ('ilia) for the 
analogy). For example, if usurious gain (riba) is unlawful in selling wheat (dis: 
k3.1(, then it is also unlawful in selling apples, the basis for the analogy being that 
both are food. 

The meaning of knowledge of the above matters is (A: for a judge) to know part of what 
is connected with the Koran, sunna (A: i.e. hadith), and analogy, not complete 
knowledge of the Book of Allah, total familiarity with the rules of the sunna, or 
comprehensive mastery of the rules of analogical reasoning, but rather that which is 
pertinent to giving judgements in court (A: though an absolute giving judgements in 
court (A: though an absolute expert in Islamic legal reasoning (mujtahid mutlag) such 
as Abu Hanifa. Malik; Shafi'i, or Ahmad, is obliged to know what relates to every 
subject matter inSarced Law). He must know the reliability ratings of hadith narrators 
in strength and weakness. When two primary texts seems to contend, he gives precedence 
to: 

-1- those of particular applicability (Khass) over those of general applicability 
( ' amm) ; 

-2- those that take restrictions (mugayyad) over those that do not (mutlag); 
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-3- those which unequivocally settle a particular question (nass) over those of merely 
probabilistic legal significance (zahir); 

-4- whose which are literal (muhkam) over those which are figurative (mutashabih); 

-5- and those which supersede previous rulings, those with a contiguous channel of 
transmission, and those with a well-authenticated channel of transmission, over their 
respective opposites. 

He must likewise know the positions of the scholars of Sacred Law regarding their 
consensus and differences and not contradict their consensus (A: which is unlawful 
(dis: b7.2) ) with his own reasoning. If no one possesses the above-mentioned 

qualifications, and a strong ruler appoints an unfit Muslim to the bench, such as 
someone who is immoral, or who (A: is incapable of independent legal reasoning 
(ijtihad) and) merely follows other qualified scholars (taqlid), or a child, or a 
woman, then the appointee’s decisions are implemented because of necessity, so as not 
to vitiate people's concerns and interests (A: and this is what exists in our day, when 
the conditions for an Islamic judge are seldom met with) ); 

(e) sound hearing; 

(f) sound eyesight; 

(g) and the faculty of speech. 

(0: The author did not mention the necessary condition of being a Muslim, evidently 
feeling that uprightness ((c) above) was sufficient to imply it.) 

@0.22.2 It is recommended that the judge be stern without harshness, and flexible 
without weakness (0: so the litigants do not despise or disdain him for otherwise, 
people entitled to rights would not be able to obtain them). 

@022.3 If the judge needs to appoint another person to handle a part of his caseload 
because it is too heavy for him, then be may assign someone to deal with the extra 
cases if the person himself is qualified to be a judge. If the judge does not need to, 
he may not appoint such a person without special permission (A: from the regional 
ruler) . 

@022.4 If the judge needs a court secretary, he must be Muslim, upright (def: o24.4), 
sane, and learned (0: meaning familiar with writing up plaintiffs’ cases, recording 
what is done in each case and the judge's decisions, and must be able to distinguish 
between writing it correctly and incorrectly. The above four conditions are obligatory, 
there only remaining to be mentioned that the secretary must be male and free). 

@022.5 The judge should not have a doorkeeper (0: if there is no crowd), though if he 
needs one, the doorkeeper must be sane, reliable, and unbribable. 

@022.6 When not in the area of his jurisdiction, the judge may not give legal 
decisions, appoint others, or hear evidence (0: or claims). 

@022.7 He may not accept gifts except from someone who customarily gave him gifts 
before he became judge, who is not a plaintiff, and whose gifts are not more lavish 
than those given before the judge's appointment. (0: The same is true for entertaining 
the judge as a guest, as well as lending articles to him which are of rentable value, 
such as lending him lodgings.) It is better for a judge not to accept any gifts. (0: 

And whenever gifts are not lawful to accept, he does not legally own them but must 
return them.) 

@022.8He should not decide cases when angry, hungry, thirsty, overwrought, exultant, 
ill, tired, flatulent, annoyed, or when the weather is irritatingly hot or cold (0: it 
being offensive for a judge to decide a case in any state that affects his temperament 
for the worse), though if he does, his decision is implemented. 

@022.10 The judge should not sit in a mosque to decide cases (0: lest voices be raised 
therein, and because he might need to bring in the insane, children, a woman in her 
period, or non-Muslims;' for which reasons sitting in a mosque to decide cases is 
offensive). But if his sitting in the mosque (0: in prayer, spiritual retreat 
(i'tikaf), or awaiting group prayer) happens to coincide with the coming of two 
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litigants, then he may judge between them (0: without it being offensive). 

@022.11The judge should sit with tranguility and gravity (0: as it creates greater 
respect for him and makes it likelier that he will be obeyed). He should have 
witnesses present and scholars of jurisprudence to consult with on points of 
difficulty. If a case is not clear, he should postpone giving a decision on it. He may 
not merely imitate another's decision on a case (A: but must be capable of expert legal 
reasoning (ijtihad) himself). 

@022.12The judge handles the cases on a firstcome-first served basis, one case per 
turn. If two arrive at the same time, they draw lots to see whose case will be heard 
first. 

The judge (0: obligatorily) treats two litigants impartially, seating both in places of 
egual honor, attending to each, and so forth, unless one is a non-Muslim, in which case 
he gives the Muslim a better seat. He may not treat either litigant rudely, nor prompt 
one (0: as to how to state his case). 

@022.13The judge may intercede with one of them on behalf of the other (0: meaning to 
ask the two parties to settle their differences, which is what a judge's "intercession" 
is. It does not take place until after the truth has been established, which obviates 
his unfairly inclining to either one) and he may also pay one litigant what the other 
owes him. 

@022.14(N: When assigned to a new jurisdiction,) the judge first looks into the cases 
of the imprisoned, then orphans, and then of lost and found items. 

*2*Chapter 023.0: Court Claims 

@023.Ilf a plaintiff makes a claim that is not true, the judge considers it as if he 
had notheard it (0: and need not ask the defendant about it). 

When a claim is true, the judge asks the defendant, "What do you say?" If the defendant 
admits the claim is true, the judge does not give a decision on the case (A: there 
being no need to) unless the plaintiff asks him to. But if the defendant denies the 
claim, then if the plaintiff has no proof, the defendant's word is accepted if he 
swears an oath to that effect. (0: This is when the claim does not involve blood (A: 
i.e. retaliation (def: o3) or indemnity (04) ). If it does, then if there is obscurity 

in the matter, the plaintiff's word is accepted (N: provided fifty separate oaths are 
sworn by and distributed over all those entitled to take retaliation). ) The judge does 
not have the defendant swear an oath unless the plaintiff: reguests it. If the 
defendant refuses to swear, then the judge has the plaintiff swear (A: that his claim 
is true), and when he does, he is entitled (0: to what he has claimed (A: from the 
defendant). 

But if the plaintiff also refuses to swear, the judge, dismisses both of them (0:from 
his presence) . If the defendantis silent (0: not responding to the claim against him) 
then the judge should say, "Would that your would answer, for unless you do. I'll give 
the plaintiff the opportunity to swear an oath." If the defendant does not, then the 
plaintiff may swear an oath, and if he does, he is entitled to his claim. 

@023.2lf the judge knows the truth of the claim (0: against the defendant), and it 
concerns one of the prescribed penalties of Allah Most High, meaning for fornication, 
theft, rebellion, or drinking, then he may not sentence the defendant, on that basis 
alone (0: on the basis of his knowledge of one of the above crimes. It is related of 
Abu Bakr Siddig (Allah be well pleased with him) that he said,"Where I to see someone 
who deserved a prescribed legal penalty, I would not punish him unless 
two witnesses attested to his deserving it in front of me.") 

But when the judge knows the truth about something other than prescribed legal 
penalties, he must judge accordingly (0: the necessary condition for which is that he 
plainly state that he knows, such as by saying, "I know what he claims against you to 
be true, and have judged you according to my knowledge"). 

@023.3When the judge does not know the language of the litigants, then he refers to 
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upright (def: o24.4) persons familiar with it, provided they are a number (0: two or 
more) sufficient to substantiate the claim (def: o24.7-10). 

@023.4If a judge gives a decision on a case but then learns of an uneguivocal text 
relating to it (0: from the Koran or mutawatir hadith (def: o22.1 (d(II) ) ), a 
consensus of scholars, or an a fortiori analogy (o22.1(dIII) ) ), that controverts his 

decision, then he reverses it. 

@023.5A court claim is not valid except from a plaintiff possessing full right to deal 
with his own property. 

@023.6lt is not valid to litigate over something that is not determinately known (def: 
k2.1 (e) ), though some exceptions to this exist, such as claiming a beguest. 

If the plaintiff is claiming a financial obligation (dayn), he must mention its type, 
amount, and description. 

If he is claiming some particular article ('ayn) (0: such as a house), he must identify 
it. If he is unable to (0: as when the article is protable, and out of town), then he 
must describe it (0: with a description that would be valid for buying in advance (def: 
k9.2(d,g) ) ) . 

@023.7If a defendant denies a claim against him (A: and the plaintiff has no proof) 
then his denial is accepted (A: provided he swears on oath), as also when he says, "I 
owe him nothing." 

@023.8lf the claim is for a particular article that is currently in the possession of 
one of the litigants, then the word of the person who has it is accepted when he swears 
an oath that it is his. If the article is in the possession of both litigants (0: 
together, and there is no proof as to whose it is; or when it is in the possession of 
neither, such as when a third party has it), then each swears an oath (0: that it does 
not belong to the other) and half the article is given to each of them. 

@023.9When another person owes one something, but denies it, then one may take it from 
his property without his leave (0: whether one has proof of it or not). But if the 
person acknowledges that he owes it to one, one may not simply take it from him (0: 
because a debtor may pay back a debt from whatever part of his property he wishes). 

*2*Chapter 024.0: Witnessing and Testying 

@024.1 It is a communal obligation (def: e3.2) to both witness (A: i.e observe) legal 
events and to testify to have witnessed them. If there is only one person to do so, 
then it is personally obligatory upon him, in which case he may not accept payment for 
it, though if it is n ot personally obligatory, he may accept a fee. 

@024.2 Legal testimony is only acceptable from a witness who: 

(a) is free; 

(b) is fully legally responsible (mukallaf, def: c8.1) (0: as testimony is not accepted 

from a child or insane person, even when the child's testimony regards injuries among 
children that occurred at play); 

(c) is able to speak; 

(d) it mentally awake; 

(e) is religious (0: meaning upright (o24.4) (A: and Muslim), for Allah Most High says, 

"Let those of rectitude among you testify" (Koran 65:2), 

and unbelief is the vilest form of corruption, as goes without saying); 

(f) and who is outwardly respectable (0: respectability (muru'a) meaning to have the 
positive traits which one's peers possess in one's particular time and place. Sheikh 
al-Islam (A: Zakariyya Ansari) says, "Respectability is refraining from conduct that is 
unseemly according to standards commonly acknowledged among those who observe the 
precepts and rules of the Sacred Law." It is according to standards commonly 
acknowledged (def: f4.5) because there are no absolute standards for it, but rather it 
varies with different persons, conditions, and places. Such things as eating and 
drinking (A: in the marketplace or wearing nothing on one's head may vitiate it (A: 
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though the latter is of no consequence in our times), as may a religious scholar's 
wearing a robe or cap in places where it is not customary for him to do so). 

The testimony of an absentminded person (0: meaning someone who often makes mistakes 
and forgets) is not acceptable (0: because he is unreliable). 

@024.5 Nor is testimony acceptable from someone who: 

-1- has committed an enormity (0: meaning something severely threatened against in an 
unequivocal text fro the Koran or hadith (dis: book p) N: though if someone who commits 
such an act then repents (def: p77) and is felt to be sincere in this, he regains his 
legal uprightness and his testimony is accepted, provided he is tested after his 
repentance long enough to believe in its genuineness); 

-2- persists in a lesser sin (0: because it then becomes an enormity, as opposed to 
when one does not persist therin. A lesser sin in one that has not been severely 
threatened against in an unequivocal text); 

-3- or is without respectability (def: o24.2(f) ), such as a street-sweeper, bathhouse 

attendant, and the like. 

(A: A legally corrupt or immoral person (fasiq) is someone guilty of (1) or (2) above.) 

@024.4 (A: Normal uprightness ('adala) for purpose other than giving testimony in court 

means that one avoids (1) and (2) above, while (3) concerns court testimony alone (N: 
i.e. uprightness for testimony in court means a person is none of the above). ) 

@024.5 The testimony of a blind person is accepted about events witnessed before he 
became blind, though not events witnessed after, unless they are public events that are 
discussed among people, or when someone says something the blind person hears (0: such 
as a divorce, for example), and he takes the speaker by the hand and conducts him to 
the judge and testifies as to what he has said. 

@024.6 The testimony of any of the following is unacceptable: 

-1- a person testifying for his son (0: son's son, and on down) or his father (0: 
father's father, and on up); 

-2- a person who stands to benefit (0: by his own testimony); 

-3- a person who stands to avoid loss to himself though his testimony; 

-4- a person testifying about his enemy; 

-5- or a person testifying about his own act. 

@024.7The testimony of the following is legally acceptable when it concerns cases 
involving property, or transactions dealing with property, such as sales: 

-1- two men; 

-2- two women and a man; 

-3- or a male witness together with the oath of the plaintiff. 

@024.8lf testimony does not concern property, such as a marriage or prescribed legal 
penalties, then only two male witnesses may testify (A: though the Hanafi school holds 
that two women and a man may testify for marriage). 

@024.9lf testimony concerns fornication or sodomy, then it requires four male witnesses 
(0: who testify, in the case of fornication, that they have seen the offender insert 
the head of his penis into her vagina). 

@O24.10lf testimony concerns things which men do not typically see (0: but women do), 
such as childbirth, then it is sufficient to have two male witnesses, a man and two 
women, or four women. 

* 1^Translator's additions 

*2*Chapter 025.0: The Caliphate 

@(n: This section has been added here by the translator because the caliphate is both 
Obligatory in itself and the necessary precondition for hundreds of rulings (books k 
through o) established by Allah Most High to govern and guide Islamic community life. 
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What follows has been edited from al-Ahkam al-sultaniyya wa al-wilayat ad-diniyya by 
Imam Abul Hasan Mawardi, together with three principal commentaries on Imam Nawawi's 
Minhaj al-talibin, extracts from which are indicated by parentheses and the initial of 
the commentator. Ibn Hajar Haytami (H:) Muhammad Shirbini Khatib (K:), or f Abd al-Hamid 
Sharwani (S:). ) 

@025.1: The Obligatory Character of the Caliphate 

(Mawardi:) The reason the office of supreme leadership has been established in Sacred 
Law is to fulfill the caliphal successorship to prophethood in preserving the religion 
and managing this-worldly affairs. The investiture of someone from the Islamic 
Community (Umma) able to fulfill the duties of the caliphate is obligatory by scholarly 
consensus (def: b7), though scholars differ as to whether its obligatory character is 
established through reason or through Revealed Law. Some say that it is obligatory by 
human reason, because of the agreement of rational individuals to have a leader to 
prevent them from wronging one another and to come between them when conflict and 
arguments arise. 

Without authorities, there would be a chaos of neglected people and a disorderly mob. 
Others hold that it is obligatory not through reason, but rather through Sacred Law, 
for the caliph performs functions that human reason might not otherwise deem ethically 
imperative, and which are not entailed by reason alone, for reason are not entailed by 
reason alone, for reason merely reguires that rational beings refrain from reciprocal 
oppression and strife, such that each individual conform with the demands of fairness 
in behaving towards others with justice and social cohesion, each evaluating their 
course with their own mind, not anyone else's, whereas Sacred Law stipulates that human 
concerns be consigned to the person religiously responsible for them. Allah Mighty and 
Majestic says. 

"You who believe, obey Allah and obey the Propeht and those of authority among you" 
(Koran 4>59). 

thereby obliging us to obey those in command, namely the leader with authority over us. 
Abu Hurayra relates that the Propeht (Allah bless him and give him peace) said. 

"Leaders shall rule you after me, the godfearing of them ruling you with godfearingness 
and the profligate ruling you with wickedness. So listen to them and obey them in 
everything that is right; for if they do well, it will count for you and for them, and 
if they do badly, it will count for you and against them." 

(al-Ahkam al-sultaniyya wa al-wilayat al-diniyya (y87), (5-6) 

@025.2(H: The caliphate is a communal obligation (def: c3.2) just as the judgeship is 
(S: because the Islamic community needs a ruler to uphold the religion, defend the 
sunna, succor the oppressed from oppressors, fulfill rights, and restore them to whom 
they belong). ) 

@025.3: The Qualifications of a Caliph 
(Nawawi:) among the gualifications of the caliph are that he be: 

(a) Muslim (H: so that he may see to the best interests of Islam and the Muslims (K: it 
being invalid to appoint a non-Muslims (K: it being invalid to appoint a non-Muslim 
(kafir) to authority, even to rule non-Muslim.) (S: Qadi ’lyad states that there is 
scholarly consensus (def: b7) that it is not legally valid to invest a non-Muslim as 
caliph, and that if a caliph becomes a non-Muslim (dis: 08.7) he is not longer caliph, 
as also when he does not maintain the prescribed prayers (A: meaning to both perform 
them himself and order Muslim to) and summon the people to them, and likewise 
(according to the majority of scholars) if he makes reprehensible innovations (bid’a, 
def: w29.3) (A: by imposing an innovation on people that is Offensive or unlawful). If 

the caliph becomes a non-Muslim, alters the Sacred Law- (N: such alteration being of 
two types, one of which consists of his changing the Law by legislating something which 
contravenes it while believing in the validity of the provisions of the Sacred Law, 
this being an injustice that does not permit rebellion against him, while the other 
consists of imposing rules that contravenes the provisions of the religion while 
believing in the validity of the rules he has imposed, this being unbelief (kufr) (A: 
it is guestionable whether anyone would impose much rules without believing in their 
validity) ) - or imposes reprehensible innovations while in office, then he loses his 
authority and need no longer be obeyed, and it is obligatory for Muslims to rise 
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against him if possible, remove him from office, and install an upright leader in his 
place. If only some are able, they are obliged to rise up and remove the unbeliever (A: 
whether they believe they will succeed or fail), through it is not obligatory to try to 
remove a leader who imposes reprehensible innovations unless they believe it possible. 
If they are certain that they are unable to (A: remove an innovator), they are 
notobliged to rise against him. Rather, a Muslim in such a case should emigrate from 
his country (N: if he can find a better one), fleeing with his religion (A: which is 
obligatory if he is prevented in his home country from openly performing acts of 
worship) ) ); 

(b) possessd to legal responsibility (def: c8.1) (K: so as to command the people, it 

being invalid for a child or insane-person to lead) : 

(c) free (K: so that others may consider him competent and worthy or respect) : 

(d) male (K: to be able to devote himself fulltime to the task, and to mix with men, 
the leadership of a woman being invalid because of the rigorously authenticated (sahih) 
hadith. 

"A people that leave its leadership to a woman will never succeed") : 

(e) of the Quraysh tribe (K: because of the (H: well-authenticated (hasan) ) hadith 
related by Nasa'i. 

"The Imams are of the Quraysh." 

a hadith adhered to by the Companions of the Prophet (Allah bless him and give him 
peace) and those after them, this gualification being obligatory when there is a member 
of Quraysh available who meets the other conditions) (H: though when there is not, then 
the next most eligible is a gualified member of the Kinana tribe, then of the Arabs, 
then of the non-Arabs); 

(f) capable of expert legal reasoning (ijtihad) (H: as a judge must be (def: o22). 

1(d) ) and with even greater need (K: so as to know the rulings of Sacred Law, teach 

people, and not need to seek the legal opinion of others concerning uprecedented 
events), scholarly consensus (def: b7) having been related concerning this condition, 
which is not contradicted by the statement of the Qadi (A: 'Iyad) that "an ignorant 
upright person is fitter than a knowledgeable corrupt one," since the former would be 
able to refer matters reguiring expert legal reasoning to gualified scholars, and 
moreover the remark applies to when the available leaders are not capable of legal 
reasoning (S: while possessing the other gualifications for leadership) ); 

(g) courageous (K: meaning undaunted by danger, that he may stand alone, direct troops, 
and vanguish foes); 

(h) possessed of discernment (H: in order to lead followers and see to their best 
interests, religious or this-worldly discernment meaning at minimum to know the various 
capacities of people), sound hearing and eyesight, and the faculty of speech (K: so as 
to decisively arbitrate matters); 

(i) (H: and be upright (def: o24.4) as a judge must be, and with even greater need. But 
it is valid, if forced to, to resor to the leadership of a corrupt person, which is why 
Ibn 'Abd al-Salam says, "If there are no upright leaders or rules available, then the 
least corrupt is given precedence"). 

@025.4: The Three Ways a Caliph May Be Invested with Office 

The caliphate may legally be effected (K: through three means, the first of which is) : 
-1- by an oath of fealty (H: like the one sworn by the prophetic Companions to Abu Bakr 
(Allah be well pleased with them) ) which, according to the soundest position, is (H: 
legally binding if it is) the oath of those with discretionary power to enact or 
disolve a pact (ahl al-hall wa al-'agd) of the scholars, leaders, and notables able to 
attend (K: since the matter is accomplished through them, and all the people follow 
them. It is not a condition that all those with discretionary power to enact or 
dissolve a pact be present from every remote region, or that there be a particular 
number present, as the author's words seem to imply, but rather, if discretionary power 
to enact or dissolve a pact exists in a single individual who is obeyed, his oath of 
fealty is sufficient.) (H: As for an oath of fealty from common people without 
discretionary power to enact or dissolve a pact, it is of no conseguence) and they (H: 
those pledging fealty) must possess the gualifications necessary to be a witness (K: 
such as uprightness and so forth (def: 024.2) ) (Mughni al-muhtaj ila ma'rifa ma'ani 

alfaz al-Minhaj (y73), 4.129-31, and Hawashi al-Shaykh 'Abd al-Hamid al-Sharwani wa al- 
Shaykh Ahmad ibn Qasim al-'Abbadi'ala Tuhfa al-muhtaj bi sharh al-Minhaj (y2), 9.74- 
76) . 
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(Mawardi:) When those with power to enact or dissolve a pact meet to select the caliph, 
they examine the state of the available qualified candidates, giving precedence to the 
best of them and most fully qualified, whose leadership the public will readily accept 
and whose investiture people will not hesitate to recognise. When there is only one 
person whom the examiners' reasoning leads them to select, they offer him the position. 
If he accepts, they swear an oath of fealty to him and the supreme leadership is 
thereby invested in him, the entire Islamic Community (Ummma) being compelled to 
acknowledge fealty to him and submit in obedience to him. But if he refuses the 
caliphal office, not responding to their offer, he is not forced to comply-as 
investiture comes of acceptance and free choice, not compulsion and constraint-and they 
turn to another qualified candidate (al-Ahkam al-sultaniyya wa al-Owilayat al-diniyya 
(y87), 7-8) ; 

-2- (Nawawi:) and (H: the second means (K: through which it may be effected is) ) by 
the caliph appointing a successor (H: meaning someone after him, even if it be his 
descendant or ancestor, for Abu Bakr appointed 'Umar (Allah be well pleased with them) 
as his successor, and scholarly consensus (def: B7) was effected in recognizing its 
legal validity. This type of investiture consists of the caliph appointing a sucessor 
while still alive, to succeed him after death. Though actually his successor during his 
life, the successor's disposal of affairs is suspended until the caliph dies). 

If the caliph appoints a group to select a successor from among themselves, it is as if 
he had appointed a successor (K: though the successor is not yet identified) (H: 
resembling an appointment in it being legally binding and obligatory to accept the 
outcome of their choice) and they choose one of their number (K: after the caliph's 
death, investing the person they select with the caliphate) (H: because 'Umar appointed 
a committee of six to choose his successor from among themselves: 'Ali, 'Uthman, 

Zubayr, 'Abd al-Rahman ibn 'Awf, Sa'd ibn Abi Waqqas, and Talha, and after his death 
they agreed upon 'Uthman, (Allah be well pleased with them) ); 

-3- an (H: the third means is) through seizure of power b a individual possessing the 
qualifications of a caliph (H: meaning by force, since the interests of the whole might 
be realized through such a takeover, this being if the caliph has died, or has himself 
obtained office through seizure of power, i.e. when he lacks some of the necessary 
qualifications.) (S: As for when the office is wrested from a living caliph, then if he 
himself became caliph through seizure of power, the caliphate of his deposer is legally 
valid. But if he became caliph through an oath of fealty (def: o25.4(l) ) or having 

been appointed as the previous caliph's successor (def: o25.4(2) ), then the deposer's 

caliphate is not legally valid). A takeover is also legally valid, according to the 
soundest position, by someone lacking moral rectitude (dis: 025.3(i) ) or knowledge of 

Sacred Law (o25.3(f) ) (K: meaning the caliphate of a person lacking either condition 

is legally valid when the other conditions exist) (H: as is the takeover of someone 
lacking other qualifications, even if he does not possess any of them (S: besides 
Islam, for if a non-Muslim seizes the caliphate, it is not legally binding, and so too, 
according to most scholars, with someone who makes reprehensible innovations, as 
previously mentioned (dis: o25.3(a) ) ). The caliphate of someone who seizes power is 

considered valid, even though his act of usurpation is disobedience, in view of the 
danger from the anarchy and strife that would otherwise ensue). 

@025.5: The Obligatory Character of Obedience to the Caliph 

(K: It is obligatory to obey the commands and interdictions of the caliph (N: or his 
representative (def: o25.7-10) ) in everything that is lawful (A: meaning it is 

obligatory to obey him in everything that is not unlawful, offensive, or merely in his 
own personal interests), even if he is unjust, because of the hadith, 

"Hear and obey, even if the ruler placed over you is an Ethiopian slave with amputated 
extremities," 

and because the purpose of his authority is Islamic unity, which could not be realized 
if obeying him were not obligatory. It is also obligatory for him to give sincere 
counsel to those under him to the extent that it is possible.) 

@025.6: The Invalidity of a Plurality of Caliphs 

(K: It is not permissible for two or more individuals to be invested with the caliphate 
(H: at one time), even when the are in different regions, or remote from one another, 
because of the disunity of purpose and political dissolution it entails. If two are 
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simultaneously invested as caliph, neither's caliphate is valid. If invested serially, 
the caliphate of the first of them is legally valid and the second is disciplined (def: 
ol7) for committing an unlawful act, together with those who swear fealty to him, if 
the are aware of the first’s investiture as caliph) (Mughni alOmuhtaj ila ma'rifa 
ma’ani alfaz al-Minhaj (y73), 4.132, and Hawashi al-Shaykh ’Abd al-Hamid al-’Abbadi 
'ala Tuhfa al-muhtaj bisharh al-Minhaj (y2), 9.77-78). 

@025.7: Delegating Authority to Those Under the Caliph 

(Mawardi:) The authority deligated to a minister of state may be of two kinds, full or 
limitary. 

-1- Full ministerial authority is when the caliph appoints as minister an individual 
who is entrusted with independently managing matters through his own judgement and 
implementing them according to his own personal reasoning (ijtihad). 

Appointing such an individual is not legally invalid, for Allah Most High says, guoting 
His prophet Moses (Allah bless him and give him peace), 

"And appoint for me a minister from any family. Aaron my brother; fortify me through 
him and have himshare my task" (Koran 20:29-32), 

and if valid respecting the task of prophethood, it is valid a fortiori regarding the 
function of the caliphate. Another reason is that the direction of the Islamic 
Community (Umma), which is the caliph's duty, cannot be fully conducted alone without 
delegating responsibility; for him to appoint a minister to participate therin is 
sounder than attempting to manage everything himself, a minister to help keep him from 
following mere personal caprice, that he may thus be further from error and safer from 
mistakes. 

The conditions necessary for such a minister are the same as those for a'caliph, 
excepting lineage alone (dis: o25.3) e) ), for the minister must implement his views 
and execute his judgements, and must accordingly be capable of expert legal reasoning 
(ijtihad). He must also possess an additional gualification to those reguired for the 
caliphate, namely, by being specially gualified to perform the function he is appointed 
to. 

-2- Limitary ministerial authority is a lesser responsibility and has fewer conditions, 
since the role of personal judgement therein is confined to the views of the caliph and 
their implementation, this minister being, as it were, an intermediary between the 
caliph, his subjects, and their appointed rulers; delivering orders, performing 
directives, implementing judgements, informing of official appointments, mustering 
armies, and informing the caliph in turn of important events, that the minister may 
deal with them as the caliph orders. He is an assistant in carrying out matters and is 
not appointed to command them or have authority over them. Such a ministry does not 
reguire an appointment but only the caliph's permission. 

@025.8When the caliph appoints a ruler over a region or city, the ruler's the ruler's 
authority may be of two kinds, general or specific. The general may in turn be of two 
types, authority in view of merit, which is invested voluntarily; and authority in view 
of siezure of power, invested out of necessity. 

@025.9Authority in view of merit is that which is freely invested by the caliph through 
his own choice, and entails delegating a given limitary function and the use of 
judgement within a range of familiar alternatives. This investiture consists of the 
caliph appointing an individual to independently govern a city or region with authority 
over all its inhabitants and discretion in familiar affairs for allmatters of 
government, including seven functions: 

-1- raising and deploying armies on the frontiers and fixing their salaries, if the 
caliph has not already done so; 

-2- reviewing laws and appointing judges and magistrates; 

-3- collecting the annual rate (khiraj) from those allowed to remain on land taken b 
Islamic conguests, gathering zakat from those obliged to pay, appointing workers to 
handle it, and distributing it to eligible recipients; 

-4- protecting the religion and the sacrosanct, preserving the religion from alteration 
and substitution; 

-5- enforcing the prescribed legal measures connected with the rights of Allah and men; 
-6- leading Muslims at group and Friday prayers, whether personally or by 
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representative; 

-7- facilitating travel to the hajj for both pilgrims from the regian itself and those 
passing through from elsewhere, that they may proceed to the pilgrimage with all 
necessary help, 

-8- and if the area has a border adjacent to enemy lands, an eighth duty arises, namely 
to undertake jihad against enemies, dividing the spoils of battle among combatants, and 
setting aside fifth (def: o!0.3) for deserving recipients. 

@025.lOAuthority in view of seizure of power, invested out of necessity, is when a 
leader forcibly takes power in an area over which the caliph subseguently confirms his 
authority and invests him with its management and rule. Such a leader attains political 
authority and managementby takeover, while the caliph, by giving him authorization, is 
enable to enforce the rules of the religion so that the matter may brought from 
invalidity to validity and from unlawfulness to legitimacy. And if this process is 
beyond what is normally recognized as true investiture of authority with its conditions 
and rules, it yet preserves the ordinances of the Sacred Law and rules of the religion 
that may not be left vitiated and compromised (al-Ahkam al-sultaniyya wa al-wilayat al- 
diniyya (y87), 25-39). 

*2^Chapter 026.0: The Conclusion of 'Umdat Al-Salik 

@026.1And Allah Most High and Glorious knows best what is correct 

(0: meaning that He knows best what actually 1" corresponds to the truth, in word and 
deed, the author thereby denying the claim to know better. There is scholarly 
disagreement as to whether the truth (A: about the rule of Allah for a particular 
ruling) is really one or multiple (A: many scholars holding that all positions of 
gualified mujtahids on a guestion are correct). In fact, it is one, the Imam who is 
right about it (Allah be well pleased with them all) receiving two rewards, one for his 
attempt and one for being correct, while the one who is not is mistaken, receiving a 
reward for his effort and being excused for his mistake. All of which applies to 
particular rulings of Sacred Law (furu'), as opposed to fundamentals of Islamic faith 
(usul, def: books u and v), in which the person wrong about them is guilty of serious 
sin, as is anyone who contradicts the tenets of the orthodox Sunni Community (Ahl al- 
Sunna wa al-Jama'a) ). 

* 1*B00K P: ENORMITIES (A1 Kabaa'ir, by Imaam al Zhahabi) 

0CONTENTS: 

The Author’s Introduction pO.0 

Imam Dhahabi's Criteria for Enormities p0.0(n:) 

The Importance of Knowing the Enormities p0.2 
Ascribing Associates to Allah Most High (Shirk) pi.0 
Killing a Human Being p2.0 
Sorcery p3.0 

Not Performing the Prayer p4.0 
Not Paying Zakat p5.0 

Showing Disrespect to One’s Parents p6.0 
Accepting Usurious Gain (Riba) p7.0 
Wrongfully Consuming an Orphan's Property p8.0 
Lying About the Prophet p9.0 

When It Is Unbelief and When an Enormity p9.1 

Hadith Forgeries p9.4 

Weak (Da'if) Hadiths p9.5 

Breaking One's Fast During Ramadan plO.O 

Fleeing from Combat in Jihad pll.O 

Fornication pl2.0 

Marrying a Fornicatress pl2.1(3) 

The Leader Who Misleads, the Tyrant and Oppressor pl3.0 
Drinking pi4.0 

Arrogance, Pride, Conceit, Vanity, and Haughtiness pl5.0 
The Wickedest Arogance Is That of the Learned pl5.3 
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Bearing False Witness pl6.0 
Sodomy and Lesbianism pl7.0 

Charging a Woman Who Could Be Chaste with Adultery pl8.0 
Misappropriating Spoils of War, Muslim Funds, or Zakat pl9.0 
Taking People's Property Through Falsehood p20.0 
Injustice (Zulm) Is of Three Types p20.4 
Theft p21.0 

Thief's Repentance Entails Returning Property p21.3 

Highwaymen Who Menace the Road p22.0 

The Engulfing Oath p23.0 

The Inveterate Liar p24.0 

Suicide p25.0 

The Bad Judge p26.0 

Permitting One's Wife to Fornicate p27.0 

Masculine Women and Effeminate Men p28.0 

Marrying Solely to Return to the Previous Husband p29.0 

Eating Unslaughtered Meat, Blood, or Pork p30.0 

Not Freeing Oneself of All Traces of Urine p31.0 

Collecting Taxes p32.0 

Those Who Accept Tax Moneys p32.3 

Showing Off in Good Works p33.0 

Breach of Faith p34.0 

Learning Sacred Knowledge for the Sake of This World p35.0 

Reminding Recipients of One's Charity to Them p36.0 

Disbelieving in Destiny (Qadr) p37.0 

Listening to People's Private Conversations p38.0 

Cursing Others p39.0 

Leaving One's Leader p40.0 

Believing in Fortune-Tellers or Astrologers p41.0 
A Wife's Rebelling Against Her Husband p42.0 
Conditions for Permissibility of Leaving Home p42.2(4) 
Severing Ties of Kinship p43.0 

Meaning of Maintaining the Bonds of Kinship p43.0(A:) 

Making Pictures p44.0 

The Talebearer Who Stirs Up Enmity Between People p45.0 
Loudly Lamenting the Dead p46.0 
Attacking Another's Ancestry p47.0 
Excesses Against Others p48.0 

Armed Insurrection and Considering Muslims Unbelievers p49.0 
Hurting or Reviling Muslims p50.0 

Harming the Friends (Awliya') of Allah Most High p51.0 
Dragging the Hem of One's Garment out of Conceit p52.0 
Men Wearing Silk or Gold p53.0 
Slughtering in Other Than Allah's Name p54.0 
Surreptitiously Changing property-Line Markers p55.0 
Disparaging the Prophetic Companions (Sahaba) p56.0 
Disparaging the Medinan Helpers (Ansar) p57.0 
Inaugurating a Reprehensible Innovation (Bid'a) p58.0 
Women Wearing False Hair and the Like p59.0 
Pointing a Blade at One's Brother p60.0 
Falsely Claiming Someone Is One's Father p61.0 
Believing That Something Portends Bad Luck p62.0 
Drinking from Gold or Silver Vessels p63.0 

Arguing, Picking Apart Another's Words, and Quarrelling p64.0 

Stinting When Weighing or Measuring Out Goods p65.0 

Feeling Secure from Allah's Devising p6 6.0 

Despairing of the Mercy of Allah and Loss of Hope p67.0 

Ingratitude to Someone Who Does ONe a Kindness p68.0 

Withholding excess Water from Others p69.0 

Branding an Animal's Face p70.0 

Gambling p71.0 
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Violating the Meccan Sacred Precinct (Haram) p72.0 

Forgoing the Friday Prayer to Pray Alone p73.0 

Spying on the Muslims and Revealing Their Weaknesses p74.0 

Probable Enormities p75.0 

Envy p75.1 

The three types of envy p75.1(2) 

Not Loving the Prophet More Than All People p75.2 
Contending with What the Prophet Has Brought p75.3 
Acguiescing to Disobedience p75.4 
Helping Another to Wrongfully Dispute p75.5 
underhandedness p75.6 

Disaffecting a Person's Spouse or Servant from Him p75.7 

Vulgarity p75.8 

Being Leaderless p75.9 

Benefiting at a Muslim's Expense p75.10 

Shunning a Muslim Without Right p75.11 

Interceding for the Guilty p75.12 

Saying Something That Allah Detests p75.13 

Saying Master (Sayyid) to a Hypocrite p75.14 

Breaking a Promise p75.15 

Not Trimming One's Mustache p75.16 

Not Performing the Hajj When Able To p75.17 

Keeping an Inheritance from an Heir p75.18 

Talking About How One's Wife Makes Love p75.19 

Sodomizing One's Wife p75.20 

Intercourse with One's Wife During Menstruation p75.21 
Looking into Another's House Without Permission p75.22 
Excessivenss in Religion p75.23 
Not Accepting a Sworn Statement p75.24 
Stinginess p75.25 

Sitting in the Center of a Circle p75.26 

Passing in Front of Someone Performing the Prayer p75.27 
Circumstances of permissibility p75.27(l) 

Not Loving One's Fellow Muslims p75.28 
For Further Reading p76.0 

The Conditions of a Valid Repentance p77.0 
Repentance Is Obligatory p77.1 

When the Wrong Is Unconnected with Another's Rights p77.2 
When Connected with Another's Rights p77.3 
Property must be restored, etc. p77.3 

*2^Chapter PO.0: The Author's Introduction 

@(n: The first of the books translated as appendices to our basic text 'Umdat al-salik 
concerns the enormities alluded to above in the context of court testimony (dis: 

024.3), and has been edited from the Kitab al-kaba'ir (Book of enormities) of Imam 
Dhahabi, who defines an enormity as any sin entailing either a threat of punishment in 
the hereafter explicitly mentioned by the Koran or hadith, a prescribed legal penalty 
(hadd), or being accursed by Allah or His messenger (Allah bless him and give him 
peace). ) 

0PO.1 In the name of Allah, Most Merciful and Compassionate. 

0 Lord, facilitate and help. The sheikh. Imam, and hadith master (hafiz, def: w48.2 
(end) Shams al-Din Muhammad ibn Ahmad ibn 'Uthman Dhahabi (may Allah forgive him) said: 
Praise be to Allah for true faith in Him, His books, messengers angels, and decrees. 
Allah bless our prophet Muhammad, his folk, and those who support him, with a lasting 
blessing that will grant us the Abode of Permanences near to Him. 

This is a book useful in knowing the enormities, both in general and in detail. May 
Allah by His mercy enable us to avoid them. Allah Most High says, "If you avoid the 
enormities of what you have been forbidden. We shall acguit you of your wrongdoings and 
admit you to a generous place to enter" (Koran 4:31). 
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In this text, Allah Most High promises whoever avoids the enormities to admit him to 
paradise. The Prophet (Allah bless him and give him peace) said,"The five prescribed 
prayers, and from one Friday prayer to another entail forgiveness for what is between 
them as long as you do not commit the enormities." 

So we are obliged to learn what they are, that the Muslim may avoid them. 

*2^Chapter PI.0: Ascribing Associates to Allah Most High (Shirk) 

@PI.lAscribing associates to Allah Most High means to hold that Allah has an egual, 

whereas He has created you, and to worship another with Him, whether it be a stone, 

human, sun, moon, prophet, sheikh, jinn, star, angel, or other. 

@P1.2Allah Most High says: 

-1- "Allah does not forgive that any should be associated with Him, but forgives what 
is other than that to whomever He wills" (Koran 4:48). 

-2- "Surely, whoever ascribes associates to Allah, Allah has forbidden him paradise, 
and his refuge is hell" (Koran 5:72). 

-3- "Of a certainty, worshipping others with Allah is a tremendous injustice" (Koran 
31:13) . 

@P1.3The Koranic verses concerning this are very numerous, it being absolutely certain 
that whoever ascribes associates to Allah and dies in such a state is one of hell’s 

inhabitants, just as whoever believes in Allah and dies as a believer is one of the 

inhabitants of paradise, even if he should be punished first. 

*2*Chapter P2.0: Killing a Human Being 

@P2.1Allah Most High says: 

-1- "Whoever intentionally kills a believer, his recompense shallbe hell, abiding 
therein forever, and Allah shall be wroth with him, damn him, and ready for him a 
painful torment" (Koran 4:93). 

-2- "Whoever takes a life other than to retaliate for a killing or for corruption in 
the land is as if he had slain all mankind" (Koran 5:32). 

@P2.2 

The Prophet (Allah bless him and give him peace) said: 

"When two Muslims meet with drawn swords, both the slayer and the slain go to hell." 
Someone said, "0 Messenger of Allah, that is for the slayer. But why the slain?" And he 
replied, "Because he meant to kill the other." 

*2*Chapter P3.0: Sorcery 

@P3.1Sorcery is an enormity because the sorcerer must necessarily disbelieve (dis: 
xl36), and the accursed Devil has no other motive for teaching a person witchcraft than 
that he might thereby ascribe associates to Allah (shirk). 

@P3.2Allah Most High says: 

-1- "A sorcerer will never prosper wherever he goes" (Koran 20:69). 

-2- "... But the devils disbelieved, teaching people sorcery" (Koran 2:102) . 

And Allah Most High says, concerning Harut and Marut. 

-3- "The two do not teach anyone before telling them, 'We are only a temptation, so be 
not unbelievers,' but they learn from these two that which the use to separate a man 
from his wife" (Koran 2:102) . 

*2^Chapter P4.0: Not Performing the Prayer 

@P4.0Allah Most High says: 

-1- But a generation followed them who dissipated the prayer and pursued (their) lusts, 
and they shall find Ghayy (n: a"valley in hell" (Tafsir al-Jalalayn (y77), 402), save 
he who repents..." (Koran 19:59-60). 

-2- "Woe to those who pray, unmindful of their prayers" (Koran 107:4-5) . 

-3- "'What has brought you to hell?' And they shall say, 'We were not of those who 
prayed'" (Koran 74:42-43) . 
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@P4.2The Prophet (Allah bless him and give him peace) said, 

"The agreement that is between us and them is the prayer: whoever leaves it has 
disbelieved (dis: w!8.2-5). " 

*2*Chapter P5.0: Not Paying Zakat 

@P5.1Allah Most High says: 

-1- "Woe unto polytheists, who do not pay zakat and are disbelieves in the hereafter" 
(Koran 41:6-7). 

-2- "Those who hoard gold and silver, spending it not in the way of Allah, give them 
glad tidings of a painful torment, the day they are roasted upon it in the fire of 
hell" (Koran 9:34-35). 

*2*Chapter P6.0: Showing Disrespect to One's Parents 
@P6.1Allah Most High says: 

-1- "Your Lord decrees that you shall worship none but Him and treat your parents well, 
and if one or both of them each old age with you, say not 'Uff!' to them nor upbraid 
them, but speak noble words and lower the wing of humility to them out of mercy" (Koran 
17:230-24). 

-2- "And We enjoin man to be good to his parents" (Koran 29:8). 

@P6.2The Prophet (Allah bless him and give him peace) said, 

"Shall I not tell you of the worst of the enormities?..." 

and one of those he mentioned was undutiful behavior to one's parents. 

*2*Chapter P7.0: Accepting Usurious Gain (Riba) (def:k3) 

@P7.1Allah Most High says: 

"0 you who believe: fear Allah and forgo what remains of usurious gain if you are 
believers. If you will not, then know of a declaration of war (against you) from allah 
and His messenger" (Koran 2:278-79) . 

@P7.2the Prophet (Allah bless him and give him peace) said, 

"May Allah curse him who eats of usurious gain (riba) or feeds it to another (A: curse 
(la'n) meaning to put someone far from the divine mercy). " 

*2^Chapter P8.0: Wrongfully Consuming an Orphan's Property 

@P8.1Allah Most High says: 

-1- "Verily, those who wrongfully eat the property of orphans but fill their belles 
with fire, and shall roast in a blaze" (Koran 4:10). 

-2- "Approach not the orphan's property, save in exchange for that which is better" 
(Koran 6:152). 

0P8.2 

If the orphan's guardian is poor and consumes some of his charge's property without 
exceeding what is permissible, there is no harm in it (A: no haram (la ba's) being a 
technical term in Sacred Law meaning that it is better not to). What is in excess of 
the permissible is absolutely unlawful. (N: Scholars say that the guardian may lawfully 
only take whichever is less: the amount he needs, or else the wage typically received 
for work comparable to that performed for the orphan.) The criterion of the permissible 
is what is customary among people who are true believers free from base, ulterior 
motives. 

*2*Chapter P9.0: Lying About the Prophet (Allah Bless Him and Give Him Peace) 

@P9.1Some scholars hold that lying about the Prophet (Allah bless him and give him 
peace) is unbelief (kufr) that puts one beyond the pale of Islam. There is no doubt 
that a premeditated lie against Allah and His messenger that declares something which 
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is unlawful to be permissible or something permissible to be unlawful is pure unbelief. 
The question (A: as to when it is an enormity rather than outright unbelief) only 
concerns lies about other than that. 

@P9.2The Prophet (Allah bless him and give him peace) said: 

-1- "A lie about me is not the same as a lie about someone else: whoever intentionally 

lies about me shall take a place for himself in hell." 

-2- "Whoever relates words purportedly from me, thinking it is a lie, is a liar." 

@P9.3lt is clear from this that narrating a forged (mawdu') hadith is not permissible. 

@P9.4(Ibn Kathir:) As for detecting forged hadiths, there are many signs that enable 
one to do so, such as internal evidence of forgery in wording or content, including 
poor grammar, corrpt meaning, the mention of incredible rewards for inconsiderable 
efforts, or inconsistency with what is established in the Koran and rigorously 
authenticated (sahih) hadith. It is not permissible for anyone to relate such a hadith 
except by way of condemning it, to warn one of the ignorant public or common people who 
might be deceived by it. there are many types of individuals who forge hadiths, 
including those with corrupt convictions about basic tenets of Islamic faith, as well 
as devotees who believe they are doing good by making up hadith-like stores that 
encourage others to do good, avoid bad, or perform meritorious acts, that such stories 
may be acted upon (al-Bahith al-hathith sharh Ikhtisar 'ulum al-hadith (y61), 78). 

@P9.5(n: Having discussed lies and forgeries, we must strictly distinguish them from 
the hadith category called not well authenticated (da'if, lit. "weak"), sotermed 
because of such factors as having a channel of transmission containing a narrator whose 
memory was poor, one who was unreliable, unidentified by name, or for other reasons. 
Such hadiths legally differ from forgeries in the permissibility of ascribing them to 
the Prophet (Allah bless him and give him peace) and in other ways discussed at w48 
below. ) 

*2*Chapter P10.0: Breaking One’s Fast During Ramadan 
@P10.1The Prophet (Allah bless him and give him peace) said: 

-1- "Whoever breaks a fast-day of Ramadan without an excuse or dispensation could not 
requite it by fasting a lifetime, were he to do so (A: meaning that making up that day, 
while obligatory, does not remove the sin, though repentance does). " 

The above hadith is not well authenticated. 

-2- "The five prescribed prayers, and from one Friday prayer to another or from Ramadan 
to Ramadan, expiate the sins between them as long as the enormities are avoided." 

-3- "Islam is based on five things: testifying that there is no god but Allah and that 
Muhammad is the Messenger of Allah, performing the prayer, giving zakat, fasting 
Ramadan, and the pilgrimage to the House (kaaba). " 

*2*Chapter P11.0: Fleeing From Combat in Jihad 

@Pll.lAllah Most High says, 

"On that day, whoever turns his back to them, unless pretending flight in order to 
reattack, or separating to join another unit, will bear the wrath of Allah and his 
refuge will be hell, a ter rible end" (Koran 8:16). 

*2*Chapter P12.0: Fornications 

@P12.1Allah Most High says: 

-1- "Approach not fornication, it is surely an indecency and evil as a way" (Koran 
17:32) . 

-2- "The fornicator and Fornicatress, scourge them each a hundred stripes and let not 
pity for them take you" (Koran 24:2). 

-3- "The fornicator shall not wed other than a fornicatress or idolatress. The 
fornicatress, none shall wed her but a fornicator or idolator. That is unlawful for 
believers" (Koran 24:3). 

(n: The latter verse "was revealed when some poor Muslim emigrants in Medina were 
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considering marrying the polytheists' prostitutes, who were wealthy, so that the 
prostitutes could provide for them. One opinion is that the Koranic prohibition 
concerned these people alone. A a second position is that it was a general prohibition, 
but was superseded by the revelation of the subseguent verse, 

'And marry those of you who are without spouses' (Koran 24:32). " (Tafsir al-Jalalayn 
(y77), 457) ) 

@P12.2The Propeht (Allah bless him and give him peace) said, 

''Whoever fornicates or drinks wine. Allah takes his faith from him as a man takes a 
shirt off over his head." 

*2*Chapter P13.0: The Leader Who Misleads His Following, the Tyrant and Oppressor 
@P13.1Allah Most High says: 

-1- "The dispute (lit. "way against") is only with those who oppress people and 
wrongfully commit aggression in the land: these will have a painful torment" (Koran 
42:42) . 

-2- "They did not forbid each other the evil that they did, and how wicked was what 
they would do' (Koran 5:79) . 

0P13.2 

The Prophet (Allah bless him and give him peace) said: 

-1- "All of y ou are trustees, and each is responsible for those entrusted to his 
care . " 

-2- "Any superior who misrules his followers shall go to hell." 

-3- "There will come corrupt, tyrannous rulers: whoever confirms their lies and assists 
them in their oppression is not of me, nor I of him, and shall not meet me at my 
watering place in paradise." 

-4- "He who shows no mercy will no be shown any." 

-5- "the worst of your rulers shall be those whom you detest and who detest you, whom 
you curse and who curse you." They said, "0 Messenger of Allah, can we not throw, them 
out?" And he replied, "No, not as long as they maintain the prescribed prayer (dis: 
o25.3(a(A:) ) ) among you." 

-6- "You'll be anxious to lead, and this will be a source of remorse to you on the Day 
of Judgement." 

*2*Chapter P14.0: Drinking 

@P14.1Allah Most High says: 

-1- "They will ask you about wine and gambling. Say: 'There is great sin therein'" 
(Koran 2:219). 

-2- "0 you believe: wine, gambling, idols, and fortune-telling arrows are but filth of 
the Devil's handiwork, so shun them..." (Koran 5:90). 

@P1.2The Prophet (Allah bless him and give him peace) said: 

-1- "Scourge whoever drinks wine. If he drinks it again, scourge him again. If he 
drinks it again, scourge him again. If he drinks it a fourth time, kill him." (N: The 
ruling of this hadith was later superseded, for the Propeht (Allah bless him and give 
him peace) was brought a drunkard for a forth time, but did not kill him, showing that 
execution had been superseded, though the hadith remains a proof that the crime of 
drunkenness is an enormity.) 

-2- "Allah has cursed wine, and whoever drinks it, pours it, sells it, buys it, presses 
it for another, presses if for himself, carries it, accepts its delivery, or eats its 
price . " 

-3- "Whoever drinks wine in this world shall be forbidden it in the next. 

*2^Chapter P15.0: Arrogance, Pride, Conceit, Vanity and Haughtiness 
0P15.1 

Allah Most high says: 

-1- "Moses said, 'I surely seek refuge in my Lord and yours from every arrogant person 
who disbelievers in the Day of Reckoning'" (Koran 40:27). 

-2- "Assuredly, Allah loves not those who hold aloof out of pride" (Koran 16:23). 
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-3- "Such is the Final Abode. We grant it to those who seek not exaltation in the land, 
nor corruption" (Koran 28:83) . 

-4- "Turn not your cheek from people out of pride, not walk haughtily through the land, 
for Allah loves no one who is conceited and boastful" (Koran 31:18). 

@P15.2The Prophet (Allah bless him and give him peace) said: 

-1- "Tyrants and the arrogant will be raised on the Last Day as grain strewn underfoot 
that people will walk upon." 

-2- "No one with the slightest particle of arrogance in his heart will enter paradise." 
A man remarked, "But a man likes his clothes to be nice and his sandals good." The 
Propeht (Allah bless him and give him peace) said, "verily, Allah is beautiful and 
loves beauty. Arrogance is refusing to acknowledge what is right and considering others 
beneath one." 

-3- Allah Most High says, "Greatness is My garment and haughtiness My mantle: whoever 
vies with Me for them I will throw into hell." 

-4- Salama ibn al-Akwa' recounts that a man was eating with his left hand in the 
presence of the Propeht (allah blesshim and give him peace). The Propeht told him, 

"Eat with your right," to which the man replied, "I cannot," though nothing stopped him 
but arrogance. The Propeht said, "May you not be able to." And the man could never left 
his right hand to his mouth again. 

@P15.3The wickedest arrogance is that of someone who exalts himself over people because 
of is learning and gloats to himself about his superiority. The knowledge of such a 
person is of absolutely no benefit to him. Whoever learns Sacred Knowledge for the sake 
of the next world is unsettled by his learning, his heart is humbled and his ego 
lowered. Such a person lies in wait for his selfishness and never gives it free rain. 

He constantly takes his ego to task and corrects it. Were he to neglect it, it would 
diverge from the right path and destroy him. the person who seeks knowledge to take 
pride in it or to gain a position of leadership, looking disdainfully at other Muslims, 
thinking them fools and making light of them- all this is the most enormous arrogance, 
and "no one with the slightest particle of arrogance in his heart will enter paradise." 
*2*Chapter P16.0: Bearing False Witness 

@P16.1Allah Most High says. 

"Shun the abomination of idols, and shun false testimony" (Koran 22:30). 

@P16.2The Prophet (Allah bless him and give him peace) said: 

-1- "On the Day of Judgement, the feet of the person who bore false witness will not 
stir from their place before their own is condemned to hell." 

-2- "Shall I tell you of the worst enormities?- worshipping others with Allah, showing 
disrespect to parents, giving a false statement, and testifying to the truth of a 
falsehood." And he kept repeating it until we were telling ourselves (N: out of 
sympathy for him because of the strain of repeating it), "If only he would be silent." 

*2*Chapter P17.0: Sodomy and Lesbianism 

@P17.1In more than one place in the Holy Koran, Allah recounts to us the story of Lot's 
people, and how He destroyed them for their wicked practice. There is consensus among 
both Muslims and the followers of all other religions that sodomy is an enormity. It is 
even viler and uglier than adultery. 

@P17.2Allah Most High says: 

"Do you approach the males of humanity, leaving the wives Allah has created for you? 

But you are a people who transgress" (Koran 26:165-66). 

@P17.3The Prophet (Allah bless him and give him peace) said: 

-1- "Kill the one who sodomizes and the one who lets it be done to him." 

-2- "May Allah curse him who does what Lot's people did." 

-3- "Lesbianism by women is adultery between them." 

*2*Chapter P18.0: Charging a Woman Who Could Be Chaste (def: ol3.2) With Adultery 
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@P18.1Allah Most High says: 

-1- "Those who accuse believing women, unmindful though innocent, are cursed in this 
world and the next and shall receive a painful torment" (Koran 24:23). 

-2- "Those who accuse innocent women without producing four witnesses, scoruge them 
eighty stripes" (Koran 24:4). 

@P18.2The Prophet (Allah bless him and give him peace) said, 

"Avoid the seven heinous sins..." 

and he mentioned charging believing women, unmindful though innocent, with adultery. 

@P18.3As for someone who accuses the Mother of the Faithful 'A'isha of adultery after 
the revelation from heaven of her innocence (Koran 24:11-12), such a person is an 
unbeliever (kafir) denying the Koran and must be killed. 

*2*Chapter P19.0: Misappropriating Spoils of War, Muslim Funds, or Zakat 
@P19.1Allah Most High says: 

"No prophet has been given to misappropriate wealth. Whoever does so shall bring what 
they have taken on the Day of Judgement" (Koran 3:161). 

@P19.2The Prophet (Allah bless him and give him peace) said: 

"... By Allah, none of you shall wrongfully take something save that he will meet Allah 
carrying it on Judgement Day, and I swear I will not recognize any of you who is 
carrying a grunting camel, lowing cow, or bleating sheep when you meet Allah." Then he 
lifted his hands and said, "0 Allah, have I told them?" 

*2*Chapter P20.0: Taking People's Property Through Falsehood 

@P20.1Allah Most High says, 

"Consume not one another's property though falsehood, nor proffer it to those who judge 
(between you) . . ." (Koran 2:188) . 

@P20.2The category of taking others' property through faleshood includes such people as 
those who impose non-Islamic taxes (def: p32), the highwayman who blocks the road, the 
thief, the idler, the betrayer of a trust, the cheater or adulterator of trade goods, 
the borrower who denies having borrowed something, the person who stints when Weighing 
or measuring out goods, the person who picks up lost and found property and does not 
give notice of having found it, the person who sells merchandise with a hidden defect, 
the gambler, and the merchant who tells the buyer that the merchandise cost more than 
it did. 

@P20.3The Prophet (Allah bless him and give him peace) said: 

-1- "whoever appropriates a hadsbreadth of land through falsehood shall be made to 
carry it, as thick as seven earths, around his neck on judgement Day." 

-2- "For someone to put off repayment of a debt when able to pay is an injustice." 

-3- A man said, "0 Messenger of Allah, will my mistakes be forgiven me if I am killed, 
in steadfastness and anticipating Allah's reward, advancing and not retreating?" He 
replied, "Yes, except for debts." 

-4- "Flesh nurtured on ill-gotten wealth will not enter paradise. The hellfire has a 
better right to it." 

_5_ "Tp ere is a record that Allah will not ignore the slightest bit of. It is the 
oppression of Allah's servants." 

@P20.40ppression is of three types. The first is consuming property through falsehood; 
the second, oppressing Allah's servants by killing, hitting, breaking bones or causing 
wounds; and the third, oppressing them through spoken abuse, cursing, reviling, or 
accusing them of adultery or sodomy without proof. The Prophet (Allah bless him and 
give him peace) said in an address to the people at Mina, 

"Verily, your blood, property, and reputations are as inviolable to one another as the 
inviolability of this day, this month, and this city of yours." 
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*2*Chapter P21.0: Theft 


@P21.1Allah Most High says: 

"Thieves, male or female-cut off their hands in retribution for what they have earned, 
as an exemplary punishment from Allah. Allah is Almighty and Wise" (Koran 5:38). 

@P21.2 

The Prophet (Allah bless him and give him peace) said: 

-1- "Allah curse the thief whose hand is cut for stealing a rope." 

-2- "If Muhammad’s daughter Fatima stole, I would cut off her hand." 

0P21.3A thief's repentance is of no benefit to him until he returns whatever he stole 
(dis: p77.3). If moneyless, he must have the victim absolve him of financial 
responsibility. 

*2*Chapter P22.0: Highwaymen who Menace the Road 

@(A: The amount of money they ask makes no difference, and like this, in being money 
taken through falsehood, are all measures imposed upon travellers without their free 
choice, such as tariffs, mandatory currency exchange, visa fees, and so forth.) 

@P22.1Allah Most High says: 

"The recompense of those at war with Allah and His messenger and who strive for 
corruption in the land is that they be killed or crucified, or a hand and foot cut off 
from opposite sides, or banished from the land. That is their humiliation in this 
world, and an immense torment awaits them in the next" (koran 5:33) . 

@P22.2Merely making people feel that the way is unsafe is to commit an enormity, so how 
then if such a person should take money? 

*2^Chapter P23.0: The Engulfing Oath 

@P23.1An engulfing oath is one in which there is premeditated lying. It is termed 
engulfing because it whelms its swearer in sin. 

@P23.2The Propeht (Allah bless him and give him peace) said: 

-1- "the enormities are worshipping others with Allah, showing disrespect to parents, 
killing a human being, and the engulfing oath." 

-2- "A man once said, 'By Allah, Allah will not forgive So-and-so.' Allah said, 'Who is 
it that swears I must not forgive So-and-so? I forgive him and annul all your works.'" 
*2^Chapter P24.0: The Inveterate Liar 

@P24.1Allah Most High says: 

-1- Allah guides not the profligate liar" (Koran 40:28). 

-2- "May liars perish" (Koran 51:10) . 

@P24.2The Prophet (Allah bless him and give him peace) said: 

-1- "Lying leads one to wickedness and wickedness leads one to hell. A man keeps lying 
until Allah records that he is an inveterate liar." 

-2- "The marks of a hypocrite are three: when he speaks he lies, when he makes a 
promise he breaks it, and when entrusted with something he betrays the trust." 

-3- "A believer's natural disposition might comprise any trait other than treachery and 
untruthfulness." 

*2*Chapter P25.0: Suicide 

@P25.1Allah Most High says: 

"Do not kill yourselves, for Allah is compassionate toward you. WHoever does so, 
intransgression and wrongfully. We shall roast in a fire, and that is an easy matter 
for Allah" (Koran 4:29-30) . 
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@P25.2The Prophet (Allah bless him and give him peace) said: 

-1- "Of those before you, there was once a wounded man who could not bear it, so he 
took a knife and cut h is arm, and bled until he died. Allah Most High said, 'My slave 
has taken his life before I have, so I forbid him paradise.'" 

-2- "Whoever kills himself with a knife will abide forever in the fire of hell, 
perpetually stabbing his belly with it. Whoever kills himself with position will abide 
forever in the fire of hell, poison in hand, perpetually drinking of it." 

*2*Chapter P26.0: The Bad Judge 
@P26.1Allah Most High says: 

-1- "Whoso does not judge by what Allah has revealed, those are the Unbelievers" (Koran 
5:44) . 

-2- "Those who conceal the clear explanations and guidance We have revealed, after We 
have explained it in the Book to people, are cursed by Allah and those who curse" 

(Koran 2:159). 

@P26.2The Propeht (Allah bless him and give him peace) said: 

-1- "One judge shall go to paradise, and two to hell. The judge who knows what is right 
and judges accordingly shall be in paradise, the one who knows what is right but 
intentionally judges unjustly will go to hell, and so will the judge who judges without 
knowledge." 

Anyone who judges without knowledge or evidence from Allah and His messenger regarding 
the matter he gives an opinion on is subject to this threat. 

-2- "whoever is appointed to judge between people is as though slaughtered without a 
knife . " 

@P26.3lt is unlawful for a judge to rule on a cause when angry, especially at a 
litigant. When a judge's gualities combine an insufficiency of Sacred Knowledge, 
unworthy intention, bad disposition, and lack of godfearingness, then his destruction 
is complete and he must resign and hasten to save himself from hell. 

*2*Chapter P27.0: Permitting One's Wife to Fornicate 

@P27.1Allah Most High says: 

"None shall wed a fornicatress but a fornicator or idolator. That is unlawful for 
believers" (Koran 24:3) . 

@P27.2The Prophet (Allah bless him and give him peace) said, 

"Three will not enter paradise: he who is disrespectful to his parents, he who lets his 
wife fornicate with another, and women who affect masculinity." 

@P27.3Someone who suspects his wife of indecency but pretends not to know because he 
loves her is not as bad as someone who actually pimps for her. There is no good in a 
man without jealousy for his rights. 

*2^Chapter P28.0: Masculine Women and Effeminate Men 
@P28.1The Prophet (Allah bless him and give him peace) said. 

-1- "Men are already destroyed when they obey women." 

-2- The Propeht (Allah bless him and give him peace) cursed effeminate men and 
masculine women. 

-3- The Prophet (Allah bless him and give him peace) cursed men who wear women's 
clothing and women who wear men's. 

*2^Chapter P29.0: Marrying Solely to Return to the Previous Husband 

@P29.1The Prophet (Allah bless him and give him peace) cursed to man who marries a 
women after her divorce solely to permit her first husband to remarry her (dis: n7.7) 
and cursed the first husband. 

*2^Chapter P30.0: Eating Unslaughtered Meat, Blood or Pork 
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@P30.1Allah Most High Says, 

"Say: 'I find nothing in what has been revealed to me that is unlawful for a person to 

eat except Unslaughtered meat, blood outpoured, or the flesh of swine, for all this is 

filth 1 " (Koran 6:45). 

0P3O.2 

Whoever premeditatedly eats these when not forced by necessity is a criminal. 

*2*Chapter P31.0: Not Freeing Oneself of All Traces of Urine 

@P31.1Allah Most High says, 

"And your raiment purify" (Koran 74:4) . 

@P31.2The Prophet (Allah bless him and give him peace) : 

-1- passed by two graves and said, "The two are being tormented, and not from anything 

excessive: one of them did not free himself of traces of urine, while the other was a 
talebearer (def: r3). " 

-2- And he said, "Take care to remove all vestiges of urine from your persons, because 
it is the main reason for torment in one’s grave." 

Moreover, the prayer of someone who does not protect his person and clothing from urine 
is not acceptable (A: which is how scholars interpret the above hadiths, as applying to 
those who are negligent in removing all traces of urine before they pray). 

*2*Chapter P32.0: Collecting Taxes 

@(A: Meaning to take revenues other than those which are countenanced by Sacred Law 
such as zakat, the non-Muslim poll tax (jizya, def: oil.4), or the spoils or war (olO). 

) 

@P32.1Such people are among those meant by the words of Allah Most High, 

"The dispute is only with those who oppress people, and wrongfully exceed proper bounds 
in the land: these will have a painful torment" (Koran42:42) . 

@P32.2And in the hadith of the adulteress who purified herself by voluntarily being 
stoned to death, there is the Prophet's remark (Allah bless him and give him peace). 
"She has made a repentance so sincere that if even a tax taker repented with the like 
of it, he would be forgiven." 

@P32.3He who imposes taxes resembles a highwaymen, and is worse than a thief. But one 
who burdens the people, imposing over new levies on them, is more tyrannous and 
oppressive than someone more equitable therein who treats those under him more kindly. 
Those who gather taxes, who do the clerical work, or who accept the proceeds, such as a 
soldier, sheikh, or head of a Suficenter (zawiya) -all bear the sin, and are eating of 
ill-gotten wealth (dis:w49). 

*2*Chapter P33.0: Showing Off in Good Works 
@P33.1Allah Most High says: 

-1- "The hypocrites are trying to fool Allah, while it is He who is outwitting them. 

And when they stand to pray they do so lazily, showing off to people, remembering Allah 
but little" (Koran 4:142) . 

-2- "0 you who believe: do not nullify your charity by reminding recipients of having 
given it and by offending them, like someone who spends his money as a show for people" 
(Koran 2:264). 

@P33.2The Prophet (Allah bless him and give him peace) said: 

-1- "The first person judged on Resurrection Day will be a man martyred in battle. 

"He will be brought forth, Allah will reacquaint him with His blessings upon him and 
the man will acknowledge them, whereupon Allah will say, 'What have you done with 
them?' to which the man will respond, 'I fought to the death for you.' 

"Allah will reply, 'You lie. You fought in order to be called a hero, and it has 
already been said, ' 
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Then he will be sentenced and dragged away on his face to be flung into the fire. 

"Then a man will be brought forward who learned Sacred Knowledge, taught it to others, 
and who recited the Koran. Allah will remind him of His gifts to him and the man will 
acknowledge them, and then Allah will say, 'What have you done with them?' The man will 
answer, 'I acguired Sacred Knowledge, taught it, and recited the Koran, for Your sake.' 
"Allah will say, "You lie. You learned so as to be called a scholar, and read the Koran 
so as to be called a reciter, and it has already been said.' Then the man will be 
sentenced and dragged away on his face to be flung into the fire. 

"Then a man will be brought forward whom Allah expansively provided for, lavishing 
varieties or property upon him, and Allah will recall to him the benefits bestowed, and 
the man will acknowledge them, to which Allah will say, 'And what have you done with 
them?' The man will answer. 'I have not left a single kind of expenditure You love to 
see made in Your cause, save that I have spent on it for your sake.' 

"Allah will say, 'You lie. You did it so as to be called generous, and it has already 
been said.' Then he will be sentenced and dragged away on his face to be flung into the 
fire . " 

-2- "The slightest bit of showing off in good works is as if worshipping others with 
Allah. " 

@P33.3(A: When there is an act of obedience the servant intends to conceal but Allah 
reveals, then it is merely gratitude for His blessings to admit it to others and thank 
Him for it. When asked if one is fasting, for example, and one is, then one should say 
"Praise be to Allah" (al-Hamdu lillah). ) 

*2*Chapter P34.0: Breach of Faith 

@P34.1Allah Most High says. 

"Do not betray Allah and His messenger, nor knowingly betray your trusts" (Koran 8:27) . 
@P34.2The Prophet (Allah bless him and give him peace) said: 

"Someone who cannot keep a trust is devoid of faith. Someone who cannot keep an 
agreement is devoid of religion." 

0P34.3A breach of faith in anything is very ugly, but in some matters is worse than 
others. A person who cheats one for a pittance is not like a person who betrays one 
concerning one's wife and money, perpetrating outrages. 

*2^Chapter P35.0: Learning Sacred Knowledge for the Sake of this World, or Concealing 
It 

@(A: Learning Sacred Knowledge for the sake of this world means that if not for this- 
worldly reasons, a person would not have bothered to learn (dis: a3.1). ) 

@P35.1Allah Most High says: 

-1- "Only the knowledgeable of His slaves fear Allah" (Koran 35:28). 

-2- "Those who conceal what Allah has revealed of the Book and purchase a trifling 
price thereby, these but fill their bellies with hellfire" (Koran 2:174) . 

-3- "And Allah made a covenant with those given the Book to explain it to people and 
not keep it from them. But they flung it behind their backs" (Koran 3:187). 

@P35.2The Prophet (Allah bless him and give him peace) said, 

"Anyone who seeks Sacred Knowledge to vie with scholars, argue with fools, or win 
people's hearts will go to hell." 

@P35.3Hilal ibn al-'Ala' said, "Seeking Sacred Knowledge is arduous, learning it is 
harder than seeking it, applying it is harder than learning it, and remaining safe from 
it is even harder than applying it." 

*2*Chapter P36.0: Reminding Recipients of One's Charity to Them 
@P36.1Allah Most High says. 

"0 you believe: do not nullify your charity by reminding recipients of having given it 
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and by offending them" (Koran 2:264) . 


@P36.2The Prophet (Allah bless him and give him peace) said, 

"There are three people whom Allah will not speak to, look at, or exonerate on the Day 
of Judgement, and who will have a painful torment: he who wears the hem of his garment 
low (A: out of pride). he who reminds recipients of his charity to them, and he who 
sells merchandise swearing that he paid more for it than he actually did." 

*2^Chapter P37.0: Disbelieving in Destiny (Qadr) 

@P37.1Allah Most High says: 

-1- "Verily, We have created everything in a determined measure" (Koran 54:49). 

-2- "Allah has created you and what you do" (Koran 37:96). 

-3- "Whomever Allah leads astray has no guide" (Koran 7:186). 

-4- "And Allah knowingly led him astray" (Koran 45:23). 

-5- "But you will not want to unless Allah wants" (Koran 76:30). 

-6- "And He inspired it (A: the human soul) its evil and its godfearingness" (Koran 
91:8) . 

@P37.2The Prophet (Allah bless him and give him peace) : 

-1- "0 Messenger of Allah, what is faith?" And he replied, "To believe in Allah, His 
angles. His messengers, the resurrection after death, and in destiny (gadr, def: u3.7- 
8). its good and evil." 

-2- "There are six whom I curse, Allah curse, and who are cursed by every prophet whose 
supplications are answered: he who denies Allah’s destiny, he who adds anything to 
Allah's book, he who rules arrogantly, he who considers what Allah has prohibited to be 
lawful, he who deems it permissible to treat my family in ways Allah has forbidden (A: 
such as insulting or reviling them), and he who abandons my sunna (A: out of disdain 
for it). " 

*2^Chapter P38.0: Listening to People's Private Conversations 
0P38.1 

Allah Most High says. 

"Do not spy" (Koran 49:12) . 

@P38.2The Prophet (Allah bless him and give him peace) said, 

"Whoever listens to people who are averse to his listening shall have molten lead 
poured into his ears on the Day of Judgement." 

@P38.3This may not be an enormity (A: in some cases (dis:r6.4) ). 

*2*Chapter P39.0: Cursing Others (dis:r38) 

@P39.1The Prophet (Allah bless him and give him peace) said: 

-1- "Cursing a believer is like killing him." 

-2- "When a servant curses something, the curse rises up to the sky, where the doors of 
the sky shut it out, and then it falls back to earth, where the doors of the earth shut 
it out. then it searches right and left and when it does not find anywhere to go it 
comes back to the thing which was cursed, should it deserve it. It not, it returns upon 
the person who uttered it." 

-3- While the Prophet (Allah bless him and give him peace) was on a journey, they was a 
woman of the Medinan Helpers (Ansar) riding a camel which annoyed her, whereupon, she 
cursed it. The Prophet heard this and said, "Take off what is on its back and release 
it, for it has been curse." And it is as if I can still see it now, walking along among 
the people, no one stopping it. 

*2*Chapter P40.0: Leaving One's Leader 
@P40.1Allah Most High says. 

"Fulfill covenants, for surely convenants will be asked about" (Koran 17:34) . 

@P40.2The Prophet (Allah bless him and give him peace) said: 


308 



"He who obeys me obeys Allah, and he who disobeys me disobeys Allah. He who obeys the 
leader obeys me, and he who disobeys the leader disobeys me." 

(A: The leader referred to in the hadith is the caliph of the Muslims or his authorized 
representative (dis: 025.5). Whenever there is a group of three or more Muslims, it is 
sunna for a leader (amir) to be chosen. It is sunna to obey such a leader, and leaving 
him or not obeying him contravenes what is recommended, but is not unlawful.) 

*2^Chapter P41.0: Believing in Fortune-Tellers or Astrologers 

@P41.1Allah Most High says: 

-1- "Pursue not that which you have no knowledge of' (Koran 17:36) . 

-2- "(He is) the Knower of the Unseen, and discloses not His unseen to anyone (dis: 
w60.1), except to a messenger with whom He is pleased" (Koran 72:26-27). 

@P41.2The Prophet (Allah bless him and give him peace) said: 

-1- "Whoever goes to a 'psychic' ('arraf) or fortune-teller and believes what he says 
has disbelieved in what has been revealed to Muhammad." 

-2- "Allah Most High says, 'One of My servants reaches daybreak a believer, another an 
unbeliever. He who says, "We have received rain by Allah's grace," is a believer in Me 
and a disbeliever in the planets. But he who says, "We have received rain by the 
effects of such and such a mansion of the moon," is an unbeliever in Me and a believer 
in planets (A: if he thinks they have a causal influence independent of the will of 
Allah (dis: 08.7(17) ) ). '" 

-3- "Whoever goes to a 'psychic,' asks him about something, and believes him, will not 
have his prayer accepted for forty days." 

*2^Chapter P42.0: A Wife's Rebelling Against Her Husband (def: ml0.12) 

@P42.1Allah Most High says: 

"Men are the guardians of women, since Allah has been more generous to one than the 
other, and because of what they (men) spend from their wealth. So righteous women will 
be obedient, and in absence watchful, for Allah is watchful. And if you fear their 
intractability, warn them, desert them in bed(l), or hit them. But if they obey you, 
seek no way to blame them" (Koran 4:34). 


(1) Keller's selected translation was: "send them from bed" which is very remote from 
the arabic meaning. A1 Muhaddith project has chosen "and desert them in bed" instead 
(whereby the husband must still remain in bed!!!, as Shaikh Mahmood Rankoosi explained 
in his lessons at Dar el Hadeeth). 


0P42.2 The Prophet (Allah bless him and give him peace) said: 

-1- "Allah will not look at a woman who is ungrateful to her husband, while unable to 
do without him." 

-2- "When a man calls his wife to his bed and she will not come, and he spends the 

night angry with her, the angels, curse her until morning." 

-3- "It is not lawful for a woman to fast when her husband is present, save by his 

leave. Nor to permit anyone into his house except with his permission." 

-4- "Whoever leaves her husband's house (A: without his permission), the angels curse 
her until she returns or repents." 

(Khalil Nahlawi:) It is a condition for the permissibility of her going out (dis: m 
10.3-4) that she take no measures to enhance her beauty, and that her figure is 
concealed or altered to a form unlikely to draw looks from men or attract them., Allah 
Most High says, 

"Remain in your homes and do not display your beauty as women did in the pre-Islamic 
period of ignorance" (Koran 33.33). (al-Durar al-mubaha (y99), 160) 

*2*Chapter P43.0: Severing Ties of Kinship 

@(A: The opposite, maintaining the bons of kinship (silat al-rahim), means politeness, 
kind treament, and concern for all one's relatives, even if distantly related, corrupt, 
non-Muslim, or unappreciative.) 
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@P43.1Allah Most High says: 

"If you turn back, would you then cause corruption is the land, severing your family 
ties? Those are the ones whom Allah has cursed and deafened, and blinded their sight" 
(Koran 47:22-23). 

@P43.2The Prophet (Allah bless him and give him peace) said: 

-1- "He who severs his family ties will not enter paradise." 

-2- "Whoever believes in Allah and the Last Day, let him maintain the bonds of 
kinship." 

*2*Chapter P44.0: Making Pictures 

@P44.1The Prophet (Allah bless-him and give him peace) said: 

-1- 'Every maker of pictures will go to the fire, where a being will be set upon him 
for each picture he made, to torment him in hell." 

-2- "Whoever makes an image shall be required (on the Last Day) to breathe a spirit 
into it, but will never be able to do so." 

(n: Other hadith evidence appears at w50, which discusses legal questions relating to 
the artistic, photographic, and televisual depiction of animate life.) 

*2*Chapter P45.0: The Talebearer Who Stirs Up Enmity Between People (dis:r3) 

@P45.1Allah Most High says, 

"Obey not every wretched swearer; slanderer, going about with tales" (Koran 68:10-11). 
@P45.2The Prophet (Allah bless him and give him peace) said: 

-1- "He who stirs up enmity among people by quoting their words to each other will not 
enter paradise." 

-2- "You find that among the worst people is someone who is two-faced, showing one face 
to some and another face to others." 

-3- "Do not tell me anything about my Companions, for I want to meet them without 
disquiet in my heart." 

*2*Chapter P46.0: Loudly Lamenting the Dead 

@P46.1The Prophet (Allah bless him and give him peace) said, 

"He who slaps his cheeks, ripe his pockets, or calls out the cries of the pre-Islamic 
period of ignorance is not of us." 

*2*Chapter P47.0: Attacking Another's Ancestry 

@P47.1The Prophet (Allah bless him and give him peace) said, 

"Two qualities in people are unbelief: attacking another's ancestry, and wailing over 
the dead." 

(N: The hadith does not mean that these things put one beyond the pale of Islam, but 
that they are the actions of the Unbelievers.) 

*2*Chapter P48.0: Excesses Against Others 

@P48.1Allah Most High says, 

"The dispute is only with those who oppress people and wrongfully commit aggression in 
the land: these will have a painful torment" (Koran 42:42). 

@P48.2The Prophet (Allah bless him and give him peace) said, 

-1- "Allah has inspired to me that you are all to be humble towards each other, such 
that no one transgresses against or exalts himself above another." 

-2- Malik Rahawi said: "0 Messenger of Allah, I have been given of beauty that which 
you see, and I do not like anyone to wear better sandals than I. Is this of 
presumptuous pride?" He answered, "This is not of presumptuousness, which rather 
consists of refusing to admit the truth and considering people inferior." 

-3- "A woman was tortured for a cat she imprisoned until it died. She went to hell 
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because of it, having neither fed nor watered it, for she confined it; not yet having 
let it go to forage on the small creatures of the earth." 

-4- "Allah will certainly torture those who torture people in this world." 

*2*Chapter P49.0: Armed Insurrection and Considering Muslims Unbelievers 
@(A: The early Kharijite sect committed these transgreesions.) 

@P4 9.1 

Allah Most High says: 

-1- "Do not commit transgreesions: surely Allah loves not the transgressors" (Koran 
2 :190) . 

-2- "Whoever disobeys Allah and His messenger has gone manifestly astray" (Koran 
33:36) . 

@P49.2The Prophet (Allah bless him and give him peace) said, 

"If someone says to his Muslim brother,' You unbeliever,' one of them deserves the 
name. " 

*2*Chapter P50.0: Hurting or Reviling Muslims 
@P50.1Allah Most High says: 

-1- "Those who hurt believing men and women who have done nothing to deserve it shall 
bear the burden of calumny and open sin" (Koran 33:58). 

-2- "Do not spy do not splender one another "(Koran 49:12) . 

-3- "Woe to whoever disparages others behind their back or to their face" (Koran: 

104 :1) . 

-4- "Those who love that scandal should be spread concerning the believers shall have a 
painful torment in this world and the next" (Koran 24:19) . 

@P50.2The Prophet (Allah bless him and give him peace) said: 

-1- "The Muslim is the brother of the Muslim. He does not oppress him, hang back from 
coming to his aid, or belittle him. It is sufficiently wicked for someone to demean his 
fellow Muslim." 

-2- "By Allah, he does not believe. By Allah, he does not believe. By Allah, he does 
not believe, "Someone asked, "Who, 0 Messenger of Allah?" And he said, "He whose 
neighbor is not safe from his evil conduct." 

-3- Someone said, "0 Messenger of Allah, So-and-so spends her nights praying and her 
days fasting, but there is something in her tongue that maliciously injures her 
neighbors." He replied, "There is no good in her, she will go to hell." 

-4- "When I was taken up in the Ascent (Mi s raj), I passed by people with fingernails of 
copper who were raking their faces and chests with them. I asked, 'Who are they, 

Gabriel?' and he said, 'They are those who slandered others (lit. "ate people's flesh") 

and attacked their reputations.'" 

-5- "No man charges another with corruption or unbelief, save that the charge returns 
against himself if the other is not as he said." 

-6- "Do not revile the dead, for they have gone on to what they have sent ahead." 

*2*Chapter P51.0 Harming the Friends (Awliya') of Allah Most High 
@P51.1Allah Most High says, 

"Verily, those who offend Allah and His messenger are cursed by Allah in this world and 
the next, and He has prepared for them a humiliating torment" (Koran 33:57). 

@P51.2The Prophet (Allah bless him and give him peace) said: 

-1- "Abu Bakr, if you anger them [some of the poorer Emigrants], you anger your Lord." 
-2- "Allah Most High says: 'He who is hostile to a friend (wali) of Mine I declare war 
against. My slave approaches Me with nothing more beloved to Me than what I have made 
obligatory for him, and My slave keeps drawing nearer to Me with voluntary works until 
I love him. An when I love him, I am his hearing with which he hears, his sight with 
which he sees, his hand with which he seizes, and his foot with which he walks. If he 
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asks Me, I will surely give to him, and if he seeks refuge in Me, I will surely protect 

him. ' " 

(n: This hadith is explained in detail at w33, which discusses the friends (awliya') of 
Allah Most High.) 

*2*Chapter P52.0: Dragging the Hem of One's Garment Out of Conceit 


@P52.1 

Allah Most High says, 

"... Nor walk haughtily through the land"(Koran 31:18) 


@P52.2The Prophet (Allah bless him and give him peace) said: 

-1- "The caftan of the Muslim comes down to midcalf, there being no harm in what is 
between this and the anklebones, though any of it below the anklebones is in hell. 
Whoever lets the helm of his garment drag on the ground out of pride, Allah will not 
look at him." 

-2- "While a man was walking along in a new set of clothes, with a swagger to his step, 
pleased with himself, and his hair combed down, Allah caused the earth to swallow him, 
and he will keep sinking until the Last Day." 


*2*Chapter P53.0: Men Wearing Silk or Gold 
@P53.1Allah Most High says, 

"And the raiment of godfearingness is better" (Koran 7:26) . 


@P53.2The Prophet (Allah bless him and give him peace) said: 

-1- "Only those with no share in the next world wear silk in this one." 

-2- "Wearing gold and silk has been made unlawful for the men of my Community but 
permissible for its women." 


*2*Chapter P54.0: Slaughtering in Other than Allah's Name 
@P54.1Allah Most High says, 

"Eat not of what the name of Allah has not been mentioned over; verily it is 
disobedience" (Koran 6:121). 


@P54.2The Prophet (Allah bless him and give him peace) said, 

"May Allah curse whoever slaughters in other than Allah's name." 

*2*Chapter P55.0: Suppertitiously Changing Propery-Line Markers 

@P55.1The Prophet (Allah bless him and give him peace) said, 

"May Allah curse whoever changes the land's property-line markers." 

*2*Chapter P56.0: Disparaging the Prophetic Companions (Sahaba) 

@P56.1The Prophet (Allah bless him and give him peace) said, 

"The curse of Allah is upon whoever reviles my Companions." 

@P56.2'Ali ibn Abi Talib (Allah be well pleased with him) said, 

"By Him who cleaves the seed and creates the soul, it is the solemn word of the 
Illiterate Prophet to me that none shall love me except a believer, and none hate me 
except a hypocrite." 

*2^Chapter P57.0: Disparaging the Medinan Helpers (Ansar) 

@P57.1The Prophet (Allah bless him and give him peace) said, 

"The sign of faith is love of the Helpers (Ansar), and the sign of hypocrisy is hatred 
of the Helpers." 

*2*Chapter P58.0: He Who Inaugurates a Reprehensible Innovation (Bid'a) (def:w29.3) 
@P58.1The Prophet (Allah bless him and give him peace) said: 
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-1- "He who calls others to misguidance is guilty of a sin egual to the sins of all who 
follow him therein without this diminishing their own sins in the slightest." 

-2- "He who inaugurates a good sunna [custom] in Islam earns the reward of it and of 
all who perform it after him without diminishing their own rewards in the slightest. 

And he who introduces a bad sunna is guilty of the sin of it and of all who perform it 
after him without diminishing their own sins in the slightest." 

*2*Chapter P59.0: Women Wearing False Hair and the Like 

@P59.1The Prophet (Allah bless him and give him peace) said, 

"Allah curse women who wear false hair or arrange it for others, who tattoo or have 
themselves tattooed, who pluck facial hair or eyebrows or have them plucked, and women 

who separate their front teeth for beauty, altering what Allah has created." (n: w51 

discusses women removing facial hair.) 

*2^Chapter P60.0: Pointing a Blade at One’s Brother 

@P60.1The Prophet (Allah bless him and give him peace) said: 

"The angels curse whoever points a blade [A: or other weapon} at his brother [until he 

ceases], even if it be his brother from his mother and father." 

*2*Chapter P61.0: Falsely Claiming Someone is One's Father 

@P61.1The Prophet (Allah bless him and give him peace) said: 

-1- "Paradise is forbidden to whoever falsely claims someone is his father, knowing he 
is not." 

-2- "Do not wish for fathers other than your own. For someone to wish for a different 
father is unbelief." 

*2*Chapter P62.0: Believing that Something Portends Bad Luck 

0P62.1 The Prophet (Allah bless him and give him peace) said, 

"belief in a bad omen ins polytheism (shirk). " 

*2^Chapter P63.0: Drinking from Gold or Silver Vessels 

@P63.1The Prophet (Allah bless him and give him peace) said: 

-1- "Do not wear silk or brocade. Do not drink from vessels of gold or silver or eat 
from dishes made of them: these are for others [A: i.e. non-Muslims] in this world, and 
for you in the next." 

-2- "He who eats or drinks from vessels of gold or silver but swallows hellfire into 
his belly." 

*2*Chapter P64.0: Arguing, Picking Apart Another's Words, and Quarrelling 
@P64.1Allah Most High says: 

-1- "They did not mention him [Jesus] to you as an example except for argument. Rather, 
they are guarrelsome people" (Koran 43:58). 

-2- "Those who argue about the signs of Allah without authority having been given to 
them have nothing in their hearts but pride, to which they will never attain" (Koran 
40:56) . 

@P64.2The Prophet (Allah bless him and give him peace) said: 

-1- "The man most hated by Allah is the obstinate arguer." 

-2- "No people went astray after having been guided save that they were afflicted with 
arguing." 

-3- "Arguing over the Koran is unbelief." 

-4- "He who presses for something he knows is false remains under the hatred of Allah 
until he gives it up." 

-5- "The thing I fear most for my Community is the eloguent hypocrite." 

-6- "Modesty and being at a loss for words are two components of true faith, while 
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vulgarity and long-windedness are two components of hypocrisy." 

*2*Chapter P65.0: Stinging When Weighing or Measuring Out Goods 
@P65.1Allah Most High says: 

"Woe to stinters who take their full share when measuring goods from people but skimp 
when measuring or weighing out for them. Do these not believe they will be raised to a 
momentous day, a day when people will stand before the Lord of the Worlds?" (Koran 
83:1-6). 

@P65.2This is a type of theft, a breach of faith, and consuming others property through 
falsehood. 

*2*Chapter P66.0: Feeling Secure From Allah's Devising 
@P66.1Allah Most High says: 

-1- "None feels safe from Allah's devising except people who are ruined" (Koran 7:99). 
-2- "...until, when they were exulting in what they had been given. We suddenly seized 
them" (Koran 6:44). 

-3- "Verily, those who do not hope to meet Us, who enjoy this world and feel at ease 
with it, and those who are oblivious to Our sings: their refuge is hell for what they 
have earned" (Koran 10:7-8). 

*2*Chapter P67.0: Despairing of the Mercy of Allah and Loss of Hope 
@P67.1Allah Most High says: 

-1- "None despairs of the mercy of Allah except people who disbelieve" (Koran 12:87). 
-2- "It is He who sends down the rain after they have lost hope" (Koran 42:28). 

-3- "Say: '0 My slaves who have been prodigal against yourselves, do not despair of the 
mercy of Allah'" (Koran 39:53) . 

@P67.2The Prophet (Allah bless him and give him peace) said, 

"Let none of you die except thinking he best of Allah." 

*2*Chapter P68.0: Ingratitude to Someone Who Does One A Kindness 

@P68.1Allah Most High says: 

"...to show thanks to Me, and to your parents..." (Koran 31:14). 

@P68.2The Prophet (Allah bless him and give him peace) said, 

"He who does not thank people is unthankful to Allah," 

@P68.30ne of the early Muslims said: "Ingratitude for a kindness is one of the 
enormities. Gratitude consists of reciprocating it or supplicating for the person." 

0P69.O: WITHHOLDING EXCESS WATER FROM OTHERS 

@P69.1 

The Prophet (Allah bless him and give him peace) said: 

-1- "Whoever denies others his surplus water or pasturage, Allah shall deny him His 
blessing on the Day of Judgement." 

-2- "Do not sell surplus water." 

*2^Chapter P70.0: Branding an Animal's Face 

@P70.1The Prophet (Allah bless him and give him peace) passed by a donkey whose face 
had been branded and said, 

"Haven't you heard that I have cursed whoever brands or strikes the faces of 
livestock?" 

-and he forbade it. 
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@P70.2The words of the Prophet (Allah bless him and give him peace) "Haven’t you heard 
that I have cursed..imply that he who has not heard the warning against an act is 
not guilty of sin by committing it, though whoever has heard and knows is included in 
the curse, we hold that it is likewise with all these enormities, except those which 
are necessarily known as being of the religion (def: f1.3(N:) ). 

*2*Chapter P71.0: Gambling 

@P71.1Allah Most High says: 

"Wine, gambling, idols, and fortune-telling arrows are but filth of the Devil's 
handiwork, so shun it, that you may succeed. The Devil only wants to create enmity and 
hatred between you over wine and gambling, and to prevent you from remembering Allah 
and from prayer. Will you not then desist?" (Koran 5:90-91). 

@P71.2The Prophet (Allah bless him and give him peace) said, 

"Whoever says to his companion, "Come, I will play you for stakes, must expiate by 
giving charity," If merely saying this is a sin that calls for charity in expiation, 
what must one suppose about actually doing it? It is a form of consuming others' wealth 
through falsehood. 

*2*Chapter P72.0: Violating the Meccan Sacred Precinct (Haram) 

@P72.1Allah Most High says: 

"...and al-Masjid al-Haram which We have appointed egually for all people, he who stays 
therein as well as the desert dweller. Whoever intends to violate it out of wrongdoing. 
We shall make him taste a painful torment" (Koran 22:25). 

(n: The words out of wrongdoing in the above verse mean "by reason of doing wrong 
through committing an act that is forbidden therein, even if it merely consists of 
reviling one of the caretakers" (Tafsir al-Jalalayn (y77), 436) . ) 

@P72.2 

The Prophet (Allah bless him and give him peace) said, 

"Of all people, the greatest in outrage against Allah is he who kills in the Meccan 
Sacred Precinct, who kills someone who is not trying to kill him, or who kills because 
of the feuds of pre Islamic times." 

*2*Chapter P73.0: FORGOING THE FRIDAY PRAYER TO PRAY ALONE 
@P73.1The Prophet (Allah bless him and give him peace) said: 

-1- "I've considered having a man lead people at prayer and going myself to those who 
hang back from attending the Friday prayer to burn their houses down upon them." 

-2- "Going to the Friday prayer is obligatory for every male who has reached puberty." 

*2*Chapter P74.0: SPYING ON THE MUSLIMS AND REVEALING THEIR WEAKNESSES 

@P74.1Included in this subject is the hadith of Hatib ibn Abi Balta'a (A: Who sent a 
secret letter telling of the Muslims' military plans to his relatives in Mecca in hopes 
that they would not get hurt) whom 'Umar (Allah be well pleased with him) wanted to 
kill for what he had done, but the Prophet (Allah bless him and give him peace) forbade 
'Umar to, as Hatib had fought at Badr (A: and by accepting Hatib's excuse, left nothing 
for any Muslim to criticize (dis: p75.3) ). 

If someone's spying entails undermining Islam and its people, or the killing, 
captivity, enslavement, or plundering of the Muslims, or anything of the like, then he 

is one of those who strive for corruption in the land, destroying village and 

offspring, and his subject to death, and deserves the torment (A: of hellfire), may 

Allah save us from it. Anyone who spies necessarily knows that if ordinary talebearing 

is an enormity (dis: p45), a spy's carrying information is far more abominable and 
heinous. 

*2*Chapter P75.0: PROBABLE ENORMITIES 

@(n: Commentaries by Imam Nawawi and 'Abd al-Ra'uf Munawi have been added by the 
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translator to some of the following hadiths.) 

0P75.1: Envy The Prophet (Allah bless him and give him peace) said: 

-1- "Beware of envy, for envy consumes good works as fire consumes wood." 

-2- "None of you believes until he loves for his brother what he loves for himself." 
(Nawawi:) It is fitter to interpret this hadith as referring to universal brotherhood, 
including both Muslims and non-Muslims, such that one loves for one’s non-Muslim 
brother what one loves for oneself, i.e. to enter Islam, just as one loves one's Muslim 
brother to remain in Islam, this being why it is desirable (mustahabb) to pray for the 
guidance of non-Muslims. The hadith is understood as denying that someone who does not 
love for his brother what he loves for himself has perfect faith, love meaning to want 
what is good and advantageous for him, referring to religious love, not individual 
human love. 

For one's human nature might well dislike another's attaining the good, or surpassing 
oneself therin, though it is obligatory for one to resist this human tendency and pray 
for one's brother and desire for him what one desires for oneself. Someone who does not 
love for his brother what he loves for himself is envious, and envy, as Ghazali notes, 
is of three types (A: all of them unlawful). The first is to wish that another person 
cease to have something good in order to obtain it oneself. The second is to wish that 
another lose something good, even if one does not obtain it, as when one already has 
another like it, or does not want it, this being worse than the previous type. The 
third is when one does not wish that the other cease to have something good, but 
resents his having surpassed one in attainment or position, accepting his parity with 
one but not his superiority. And this is unlawful as well, because one thereby objects 
to Allah's division of His favor among His servants. Allah Most High says: 

"Are they the ones who apportion the mercy of your Lord? It is We who have divided 
their livelihoods between them in this life, and raised some of them in degrees above 
others" (Koran 43:32). 

So whoever does not accept this division opposes Allah Most High in His apportionment 
and His wisdom. One must remedy one's human nature, make it accept destiny, and resist 
it by praying that one's enemy be given what one's self-interest might prefer him not 
to have (al-Arba'un al-Nawawiyya wa sharhuha (y!03) , 40) . 

0P75.2: Not Loving the Prophet (Allah Bless Him and Give Him Peace) More Than All 
People 

The Prophet (Allah bless him and give him peace) said, 

"None of you believes until I am more beloved to him that his wife, child, self, and 
all people." 

(Munawi:) Kirmani says, "Love of the Prophet (Allah bless him and give him peace) means 
the will to obey him and disobey him, this being one of the obligations of Islam" (Fayd 
al-Qadir sharh al-Jami' al-saghir (y91), 6.441). 

0P75.3: Contending with What the Prophet (Allah Bless Him and Give Him Peace) Has 
Brought 

The Prophet (Allah bless him and give him peace) said, 

"None of you believes until his inclinations conform to what I have brought." 

(Nawawi:) This means a person must examine his acts in light of the Koran and sunna, 
suspending his own inclinations and following what the Prophet (Allah bless him and 
give him peace) has brought. The hadith resembles the word of Allah Most High, 

"When Allah and His messenger have decided a matter, no believer, male or female, has a 
choice in their affair" (Koran 33:36). (al-Arba'un al-Nawawiyya wa sharhuha (y!03), 

74) . 

0P75.4: Acguiescing to Disobedience 

The Prophet (Allah bless him and give him peace) said: 

-1- "Whoever of you sees something wrong, let him change it with his hand (dis: book 
g). If unable, then let him change it with his tongue. If unable, then with his heart. 
And that is the weakest degree of faith." 

And in the hadith related by Muslim concerning oppressors: 

-2- "Whoever fights them with his hand is a believer, whoever fights them with his 
tongue is a believer, whoever fights them in his heart is a believer. Beyond that. 
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there is not a mustard grain of faith." 

This hadith proves that whoever does not condemn acts of disobedience in his heart or 
wish they would cease is devoid of faith. Fighting with the heart includes asking Allah 
Most High to annihitate the falsehood and its prepetrators, or improve them. 

-3- "Leaders will be placed over you that some of you will accept and some of you 
condemn. Whoever dislikes what they do is innocent. Whoever condemns what they do is 
secure. But not whoever accepts and follows them." Someone said, "Shouldn’t we fight 
them?" And he replied, "No, not as long as the maintain the prayer (dis: o25.3) 

(a(A:) ) ) among you." 

0P75.5: Helping Another to Wrongfully Dispute 

The Prophet (Allah bless him and give him peace) said, 

"He who helps another to argue without right remains under the hatred of Allah until he 
gives up." 

0P75.6: Underhandedness 

The Prophet (Allah bless him and give him peace) said, 

"Plotting and duplicity are in the hellfire." 

0P75.7: Disaffecting a Person's Spouse or Servant From Him 
The Prophet (Allah bless him and give him peace) said, 

"He who disaffects a person's wife or servant from him is not of us." 

0P75.8: Vulgarity 

The Prophet (Allah bless him and give him peace) said: 

-1- "Modesty is of faith, and faith is in paradise. Vulgarity is of rudeness, and 
rudeness is in hell." 

-2- "Allah detests the foulmouthed, vulgar person." 

0P75.9: Being Leaderless 

The Prophet (Allah bless him and give him peace) said, 

"The death of someone who dies without the leader of a group over him is as if he had 
died in the pre-Islamic period of ignorance (A: leader meaning the caliph (def: 025) or 
his representative, if the exist (dis: p40.2(A:) ), " 

0P75.1O: Benefiting at a Muslim's Expense 

The Prophet (Allah bless him and give him peace) said: 

"Whoever eats food obtained at the expense of a Muslim, Allah will feed him hellfire on 
Judgement Day. He who gains a prestigious reputation at the expense of a Muslim, Allah 
will reduce him to the position of the show-offs and boasters (def: p33.2) on Judgement 
Day. He who wears a garment acguired at the expense of a Muslim, Allah will dress him 
in a garment of fire on Judgement Day." 

0P75.11: Shunning a Muslim Without Right 

The Prophet (Allah bless him and give him peace) said, 

"Whoever shuns his brother for a year is as though he had spilled his blood." 

(Munawi:) This means that avoiding him for a year deserves punishment in the hereafter 
just as spilling his blood does, and that both the person who shuns someone and he who 
kills someone are involved in sin, though not on the same level, for the use of a 
simile does not imply the parity of the simile's subject to the thing with which it has 
been compared. Shafi'i holds it is unlawful to shun a Muslim for three days unless 
there is a valid reason such as the religious improvement of the person avoiding the 
other or person being avoided, or when the latter is morally corrupt or involved in 
reprehensible innovation (bid'a, def: w29.3) (Fayd al-Qadir shah al-Jami' al-saghir 
(y91), 6.234) . 

0P75.12: Interceding for the Guilty 

The Prophet (Allah bless him and give him peace) said, 

"He whose intercession comes between a criminal and one of Allah's prescribed penalties 
has defied Allah in His command." 
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0P75.13: Saying Something that Allah Detests 

The Prophet (Allah bless him and give him peace) said: 

-1- "A man says something" Allah detests that he does not think twice about, for which 
he plunges into hell (disrrl) . ” 

-2- "A man says something pleasing to Allah, not imagining it amounts to what it does, 
for which Allah records His pleasure in him until Judgement Day. And a man say 
something that angers Allah, not imagining it amounts to what it does, for which Allah 
records His wrath against him until the day he meets Him." 

0P75.14: Saying "Master" (Sayyid) to a Hypocrite 
The Prophet (Allah bless him and give him peace) said, 

"Do not say "master" to a hypocrite, for if he is a master, you have angered your Lord 
Mighty and Majestic." 

0P75.15: Breaking a Promise 

The Prophet (Allah bless him and give him peace) said, 

"The signs of a hypocrite are three: when he speaks he lies, when he promises he breaks 
it, and when entrusted he betray his trust." 

(A: If one makes an ordinary promise to another person, it is sunna to keep the 
promise, though it is strictly unlawful to make a promise that one has no intention to 
keep, this being how scholars interpret the above hadith.) 

Lying and betraying a trust have been mentioned before, while here we are discussing 
promise breaking. Allah Most High says 

"Of them, there is one who promised Allah, "If He bestows of His generosity on us, we 
shall certainly give charity and be of the righteous’" (Koran 9:75). 

(n: Suyuti notes that the person referred to above "is Tha'laba ibn Hatib, who asked 
the Prophet (Allah bless him and give him peace) to pray that Allah would enrich him, 
so that he might give everyone their just due. So the Prophet supplicated for him and 
he became wealthy, but then he stopped coming to the Friday prayer, withdrew from the 
community, and refused to pay zakat, as Allah Most High says: 

"'But when He gave to them of His generosity, they hoarded it and turned away in 
aversion. So He punished them by putting hypocrisy into their hearts until the day they 
meet Him, because they broke their promise to Allah and lied' (Koran 9:76-77). 

Some time after this, he brought the Prophet (Allah bless him and give him peace) his 
zakat, but the Prophet told him, 'Allah forbides me to accept it from you, 'at which 
Tha'laba threw handfuls of dust upon his own head. He later (A: in the time of the 
subseguent caliphate) took his zakat to Abu Bakr, but he would not accept it. Then to 
'Umar, but he would not accept it. Then he took it to 'Uthman, but he would not accept 
it either, and he died in the reign of 'Uthman" (Tafsir al-Jalalayn (y77), 253). ) 

0P75.16: Not Trimming One's Mustache 

The Prophet (Allah bless him and give him peace) said: 

-1- "He who does not trim his mustache (def: e4.1(2) ) is not one of us." 

-2- "Be different from the Zoroastrians: grow your beards and trim your mustaches." 

0P75.17: Not Performing the Hajj When Able To 

'Umar ibn Khattab (Allah be well pleased with him) said: 

"I've considered sending men to these cities to see who has not made the pilgrimage, 
and collect the non-Muslim poll tax (jizya, def: oil.4) from everyone possessing the 
means who has not performed it (def:j1.5-10). They are not Muslims. They are not 
Muslims." 

0P75.18: Keeping an Inheritance from an Heir 
The Prophet (Allah bless him and give him peace) 

"Whoever prevents his heirs from receiving their 
Allah will prevent his inheriting paradise." 

0P75.19: Talking About How One's Wife Makes Love 
The Prophet (Allah bless him and give him peace) said, 

"Among the worst people in Allah's sight on Judgement Day will be the man who makes 
love to his wife and she to him, and he divulges her secret." 


said, 

inheritance (dis: w52.1(234-36) ), 
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0P75.2O: Sodomizing One's Wife 

The Prophet (Allah Bless him and give him peace) said, 

"He who sodomizes a woman is accursed." 

0P75.21: Intercourse with One's Wife During Menstruation 
The Prophet (Allah bless him and give him peace) said, 

"Whoever has intercourse with a woman during her period, or sodomizes a woman, or who 
goes to a fortune-teller and believes him, has committed unbelief (A: if he considers 
an of these permissible). " 

0P75.22: Looking into Another's House Without Leave 
The Prophet (Allah bless him and give him peace) said: 

-1- "Were a man to look at you without permission and you threw a rock at him and 
knocked out his eye, you would not have committed any offense." 

-2- "Whoever peeps into a house without its people's leave, they may put out his eye." 

0P75.23: Exessiveness In Religion 
Allah Most High says, 

"Say '0 people of the Book, do not be excessive in your religion'" (Koran 4:171). 
(Qurtubi:) According to exegetes, this refers to the extremism of the Jews concerning 
Jesus in accusing Mary of fornication, and the extremism of the Christians in 
considering him a god. For both excessiveness and remissness are evil, and both may be 
unbelief (al-Jami' li ahkam al-Qur'an (y117) , 6.21). 

The Prophet (Allah bless him and give him peace) said, 

"Beware of going to extremes (in religion), for those before you were only destroyed 
through excessiveness." 

(Munawi:) Ibn Taymiya says, "His saying 'Beware of going to extremes in religion' is a 
general prohibition applying to all types of extremes, whether in belief or works" 
(Fayd al-Qadir sharh al-Jami' al-saghir (y91), 3.126). 

0P74.24: Not Accepting a Sworn Statement 

The Prophet (Allah bless him and give him peace) said, 

"Whoever is sworn to in Allah's name, let him accept it, for whoever does not has 
nothing to do with Allah in anything." 

0P75.25: Stinginess 
Allah Most High says: 

-1- "Whoever is watchful against the stinginess of his own soul, those are the 
successful" (Koran 59:9). 

-2- "Here you are, called upon to spend in the Way of Allah, and some of you are being 
stingy, while whoever is stingy is only ungenerous towards himself. It is Allah who is 
rich and you who are the poor" (Koran 47:38) . 

The Prophet (Allah bless him and give him peace) said: 

-1- "What disease is worse than stinginess?" 

-2- "Three things are deadly: avarice obeyed, caprice yielded to, and opinionated 
people's pride in their opinions." 

0P75.26: Sitting in the Center of a Circle 

The Prophet (Allah bless him and give him peace) cursed whoever sits in the middle of 
circle of 

people (A: because such a person sees himself as better than they are). 

0P75.27: Passing in Front of Someone Performing the Prayer 
The Prophet (Allah bless him and give him peace) said 

"If someone passing in front of a person performing the prayer knew of the penalty for 
it, it would be better for him to wait for forty (n: a variant has, "a hundred years") 

I! 

(A: In front means within the length of the person's prostration, or the distance to 
the barrier he is using (def; f7) if it is not far.) 

(Munawi:) Ibn Dagig al-'Eid says: "A Maliki scholar has distinguished four situations 
respecting the sin of the person praying and the person who passes in front of him (n: 
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given P, the person praying, and Q, the person passing in front of him) : 

-1- Q sins but not P when P is praying behind a barrier in a place that is not a 
commonly used walkway and Q passes in front of him when there is another alternative 
(A: meaning another route, since to stop and wait is not considered an alternative, 
though it is superior); 

-2- P sins but not Q when P is praying in a commonly used walkway without a barrier, or 
at a considerable distance from one, and Q has no other alternative but to pass in 
front of him; 

-3- both P and Q sin when P is praying in circumstances like (2) above, if Q has an 
alternative route but passes in front of P anyway; 

-4- and neither P nor Q sin when P is praying in circumstances like (1) above, if Q has 

no alternative and passes in front of P." (Fayd al-Qadir sharh al-Jami' al-saghir 

(y91), 5.338) 

0P75.28: Not Loving One's Felloe Muslims 

The Prophet (Allah bless him and give him peace) said: 

"By Him in whose hand is m soul, none of you will enter paradise until you believe, and 

none of you will believe until you love each other. Shall I not tell you of something 
which if you do it will create love among? Increase the custom of greeting each other 
with 'as-Salamu 'alaykum.'" (Kitab al-Kaba'ir wa tabyin al-maharim (y36), 35-181) 

*2*Chapter P76.0 

@(n: Most of the above enormities are agreed upon by all four schools of jurisprudence. 
A more comprehensive list by Ibn Hajar Haytami is given below at w52.) 

*2*Chapter P77.0: THE CONDITIONS OF A VALID REPENTANCE 

@P77.1(Nawawi: (n: with commentary by Muhammad ibn 'Allah Bakri (B:) ) ) Scholars state 

that repentance is obligatory for every sin (B: there being scholarly consensus (def: 
b7) that it is Obligatory for both lessor sins and enormities, and for both outward 
acts and inward ones such as malice or envy). 

@P77.2When a person's disobedience is solely between him and Allah Most High, 
unconnected with another human being's rights, his repentance has three conditions: 

(a) to desist from the sin; 

(b) to regret having done it (B: because of its being disobedience, since regretting it 
for some other reason is of no conseguence); 

(c) and to resolve never to commit it again. 

(B: Some hold that after having repented of it, it is also a condition that one abandon 
the company of whoever committed the act with one, and also that one's repentance be 
purely for the sake of Allah, a restriction that Ibn HajarHaytami embeds in the first 
condition above by saying, "to desist from the sin solely for the sake of Allah, since 
abandoning it out of fear, ostentation, or other motive besides Allah Most High is not 
considered desisting.") If any of these conditions is lacking, one's repentance is not 
valid. 

@P77.3lf the act of disobedience is connected with the rights of another human being, 
repentance for it has four conditions; the three mentioned above, plus clearing oneself 
of the obligation owed to the other person. If this obligation is property or the like, 
one must return it (A: by any means, secretly, or openly, even as an ostensible gift) 
to him (B: i.e to its owner, meaning to return the article itself if it still exists, 
or if it does not, then a substitute, whether this be its value or an egual amount of 
it). (N: Becoming a Muslim eliminates all previous sins except those involving rights 

or property owed to other people. Allah does not pardon these until they are restored 
or forgiven.) 

If the right in guestion is the penalty for charging someone with adultery when there 
are not four witnesses (def:ol3) or the like (B: such as a victim's right to retaliate 
(o3) for a homicide or injury) then one must give oneself up to him (B: to permit him 
to inflict the penalty due) or else ask him to forgive it. 

(B: The author's words seem to imply that the validity of repentance depends on 
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performing the above, of returning the property or giving oneself up-i.e. when 
possible, for otherwise one intends to do so when possible, or asks he victim for 
amnesty-but the position of the Imam (A: Juwayni), which 'Izz ibn 'Abd al Salam and our 
author (n: Nawawi) also follow, is that one’s repentance is valid regarding the rights 
of Allah Most High (N: through merely repenting), while the other person's right is an 
obligation that remains upon one (dis:w53), as does the sin of not discharging it). 

If the wrong done to another consists of slander (def: r2), the one must have him 
pardon it (B: by informing him so he can forgive one, though informing him is only a 
necessary condition when doing so will not cause even greater harm, though if it will 
as when one fears the other will kill one, informing him is not obligatory. Both asking 
for the person's forgiveness and informing him of what one said are only obligatory 
when he has heard that he has been slandered. If he has not, then asking Allah's 
forgiveness is sufficient) (Riyad al-salihin (y107), 10-11, and Dalil alfalihin li 
turug Riyad al-salihin (y25), 1.88-91). 

* 1*BOOK Q: [Imaam Ghazali's] COMMANDING THE RIGHT AND FORBIDDING THE WRONG 

0CONTENTS: 

Introduction gO.0 

The Obligation to Command the Right gl.0 
A Communal Obligation gl.1 

Who May Command the Right and Forbid the Wrong g2.0 

Moral Rectitude Is Not a Condition g2.2 

Having the Caliph's Permission Q2.3 

The levels of censure, etc. g2.3 

Being Able to Censure g2.4 

Situations when censuring is not obligatory q2.4(l) 

Hadiths implying censure is not obligatory q2.4(3(A:) ) 

Censure not obligatory if it will worsen matters q2.5(N:) 

Meaning of Knowing That Problems Will Result q2.6 

Meaning of Problems q2.7 

Does not include verbal abuse q2.7 

What May Be Censured q3.0 

Must Be Blameworthy, Present, and Apparent q3.1 

Condemnation for Differences Among Schools Unlawful q3.2 

The Person Doing the Wrong q4.0 

The Act of Censuring q5.0 

Degrees of Severity q5.1 

Knowledge of the wrong act q5.2 

Explaining that something is wrong q5.3 

Forbidding the act verbally q5.4 

Censuring with harsh words q5.5 

Righting the wrong by hand q5.6 

Intimidation q5.7 

Assault q5.8 

Force of arms q5.9 

The Attributes of the Person Censuring q6.0 
Knowledge, Godfearingness, and Good Character q6.1 
Reducing One's Dependence on Others q6.2 
Politeness Obligatory q6.3 

*2*Chapter Q0.0: INTRODUCTION 

@Q0.1(n: The discussion and analysis that follow are Imam Ghazali's, edited by the 
Hanbali scholar Ibn Qudama Maqdisi from an earlier abridgement of Ghazali's Ihya' 'ulum 
al-din by 'Abd al-Rahman ibn Jawzi, which Maqdisi shortened to a single volume whose 
conciseness, if less vivid than the Ihya', better lends itself to the purpose of the 
present section, which is to discuss the practical implications of an important aspect 
of Scared Law.) 


@Q0.2(Ibn Qudama Maqdisi:) One should know that commanding the right and forbidding the 
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wrong is the most important fundamental of the religion, and is the mission that Allah 
sent the prophets to fulfill. If it were folded up and put away, religion itself would 
vanish, dissolution appear, and whole lands come to ruin. 

*2*Chapter Q1.0: THE OBLIGATION TO COMMAND THE RIGHT 

@Q1.lAllah Most High says, 

"Let there be a group of you who call to good, commanding the right and forbidding the 
wrong, for those are the successful' ' (Koran 3:104) . 

This verse explains that commanding the right and forbidding the wrong re a communal 
rather than a personal obligation (dis: c3.2), for He says, ''Let there be a group of 
you...''and not, ''All of you command the right.'' So if enough people do it (A: 
meaning that whenever a wrong is seen, one of those who see it corrects it), the 
responsibility is lifted from the rest, those who perform it being expressly mentioned 
as the successful. There are many verses in the Holy Koran about commanding the right 
and forbidding the wrong. 

@Q1.2The Prophet (Allah bless him and give him peace) said: 

-1- "Those who keep within Allah's limits and those who transgress them or allow them 
to be compromised may be compared to people on a ship, some of whom must stay below 
deck in the hardest and worst place, while others get passage above. When those below 
need water, they pass through those on the upper deck, injuring and annoying them until 
those below reflect, 'If we were to stave a hole in the hull we could get water without 
troubling those above. 'Were those above deck to leave those below to themselves, all 
would be destroyed, while if they were to help them, all would be saved." 

-2- "Whoever of you sees something wrong, let him change it with his hand. If unable 
to, then let him change it with his tongue. If unable, then with his heart. And that is 
the weakest degree of faith." 

-3- "The best jihad is speaking the truth to an unjust ruler." 

-4- "When you see my Community too intimidated by an oppressor to tell him, 'You are a 
tyrant,' then you may as well say good by to them." 

-5- "Command the right and forbid the wrong, or Allah will put the worst of you in 
charge of the best of you, and the best will supplicate Allah and be left unanswered." 

@Q1.3Abu Bakr (Allah be well pleased with him) rose from his place, and after having 
praised Allah Most High, said, "0 people: you recite the verse, 

"'0 you who believe: you are responsible for yourselves; those who go astray will not 
harm you if you are guided' (Koran 5:105), 

"while we have heard the Messenger of Allah (Allah bless him and give him peace) say, 

"'People who do not change something wrong when they see it are on the verge of a 
sweeping punishment from Allah.'" 

*2*Chapter Q2.0: WHO MAY COMMAND THE RIGHT AND FORBID THE WRONG LEGAL RESPONSIBILITY 

@Q2.IThere are four integrals (def: g2-5) in commanding the right and forbidding the 
wrong, the first of which is that the person doing so be legally responsible (def: 
c8.1), Muslim, and able to, these being the conditions for it to be obligatory, though 
a child of the age of discrimination (def: fl.2) who condemns something dishonorable is 
rewarded for doing so, even if it is not obligatory for him to. 

0Q2.2: Moral Rectitude is Not a Condition 

As for reguirements of moral rectitude in the person giving the reprimand, some 
scholars take this into consideration and say that a corrupt person is not entitled to 
censure, a position for which they adduce the word of Allah Most High, 

"Do you enjoin piety to others and forget yourselves?" (Koran 2:44), 
but there are no grounds in the verse for such and inference. 

@Q2.3: Having the Caliph's Permission 

Some scholars stipulate that the person delivering the censure must have permission to 
do so from the caliph (def: o25) or his regional appointee, and do not grant that 
private individuals may censure others. This is untrue, for the Koranic verses and 
hadiths all indicate that whoever sees something wrong and does nothing has sinned. 
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Stipulating that there must be permission from the caliph is mere arbitrary opinion. 

One should realize that there are five levels of censure: explaining the wrong nature 
of the act, admonishing the person politely, reviling him and harshness, forcibly 
stopping the act (such as by breaking musical instruments or pouring out wine), and 
finally, intimidation and threatening to strike the person or actually hitting him to 
stop what he is doing. It is the latter level, not the first four, that reguires the 
caliph, because it may lead to civil disorder. The early Muslims’ invariable practice 
of reprimanding those in authority decisively proves by their consensus (def: b7) that 
there is no need for a superior’s authorization. If it be wondered whether a child is 
entitled to reprove his father, or a wife her husband, or for private citizens to 
reprove their ruler, the answer is that all are fundamentally entitled to. 

We have distinguished the five levels: the child is entitled to explain the nature of 
the act, to admonish and advise his parents politely, and finally may censure at the 
fourth level by such things as breaking a lute, pouring out wine, and so forth. This is 
also the seguence that should be observed by a wife. As for private citizens with their 
ruler, the matter is much graver than a child's reproving his father, and citizens are 
only entitled to explain the matter and advise. 

@Q2.4: Being Able To Censure 

It is a necessary condition that the person condemning something wrong be able to do 
so. Someone who is unable is not obliged to condemn it except in his heart. The 
obligation is not only lifted when physically unable, but also when one fears that 
problems (def: q2.7) will result for one, which also comes under the heading of 
inability. The obligation to censure the wrong is likewise lifted when one knows that 
the reproach will be ineffective. Four situations may be distinguished with respect to 
this . 

-1- When one knows (def: q2.6) the wrong will be eliminated by speaking or acting 
without this entailing problems for oneself, one is obliged to censure it. 

-2- When one knows that speaking will be ineffective and one will be beaten if one 
does, one is not obliged to. 

-3- When one knows that one's censure will be ineffective but it does not entail 
problems for one, it is not obligatory, because of its ineffectiveness, though one is 
still recommended to censure the act is order to manifest the standards of Islam and 
remind people of their religion. 

(A: Hadiths that seem to show the nonobligatoriness of commanding the right and 
forbidding the wrong are understood by Islamic scholars as referring to specific 
situations in which censure is ineffectual, and are not global statements about this 
obligation's inapplicability to a certain era of history, such as our own or some 
future time. Commanding the right and forbidding the wrong will be obligatory until the 
Day of Judgement.) 

-4- And when one knows that it will cause problems for one but the wrong will be 
eliminated by censuring it, such as with breaking a lute or dumping out wine when one 
knows one will be beaten for it, then one is not obliged but rather recommended to, as 
is evident from the hadith, 

"The best jihad is speaking the truth to an unjust ruler" 

There is no disagreement among scholars that it is permissible for a single Muslim to 
attack battlelines of unbelievers headlong and fight them even if he knows he will be 
killed. But if oneknows it will not hurt them at all, such as if a blind man were to 
hurl himself against them, then it is unlawful. Likewise, if someone who is alone sees 
a corrupt person with a bottle of wine beside him and a sword in his hand, and he knows 
that the person will chop his neck if he censures him for drinking, it is not 
permissible for him to do so, as it would not entail any religious advantage worth 
giving one's life for. Such censure is only praiseworthy when one is able to eliminate 
the wrong and one's action will produce some benefit. 

@Q2.5If one wants to censure something but knows it will result in one's companions 
also being beaten with one, it is not permissible for one to do so, because one is 
incapable of removing one blameworthy thing without its leading to another. 

(N: It is not lawful to censure anything reprehensible when doing so will lead to a 
thing or state that is more reprehensible.) 
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0Q2.6Know only means what one believes will probably result. Someone who thinks that it 
will create problems for him is not obligated to censure, though someone who does not 
believe that problems will result is obliged to. Cowardice does not enter into 
consideration here, not foolhardy courage, but rather the normal temperament of someone 
with a sound disposition. 

@Q2.7Problems means being beaten, killed, robbed, or acguiring a bad name in town. As 
for being reviled and disparaged, it is not an excuse to remain silent, for someone who 
commands what is right generally meets with it. 

*2*Chapter Q3.0: WHAT MAY BE CENSURED 

0Q3.1 

The second integral of commanding the right and forbidding the wrong is that the thing 
censured is something blameworthy that exists at present and is apparent. 

Blameworthy means that its occurrence is prohibited by Sacred Law, this being of wider 
scope than mere disobedience, for someone who sees a child or insane person drinking 
wine (A: which is not a sin in relation to them) is obliged to pour it out and forbid 
them. 

That exists at present excludes someone who has drunk wine and is now finished, and so 
forth. It also excludes something which will take place later, as when there is 
evidence that a person intends to go drinking that night. There is no censure in such 
cases other than to appeal to the person’s conscience.Apparent excludes someone who 
conceals his disobedience at home and locks his door. It is not permissible to spy on 
him. An exception is if something is manifest to another outside the house, such as the 
sound of pipes and lutes. Someone who hears them may enter and break the instruments. 

If one smells the odor of wine outside the house, the sounder opinion is that it is 
permissible to enter and condemn it. 

0Q3.2: One May Not Condemn Another for Questions Involving Differences Among Schools of 
Jurisprudence 

It is a necessary condition that the thing censured be something whose blameworthiness 
is not merely established by ijtihad (n: the independent legal reasoning of a 
particular Imam). Any guestion in which there is ijtihad may not be a cause for 
censure. A Hanafi, for example, may not condemn a Shafi’i for eating something 
slaughtered without the Basmala (dis: j!7.5(4) ), nor a Shafi'i condemn a Hanafi for 

drinking some nonintoxicating raisin drunk (N: nor a Muslim condemn a non-Muslim for 
drinking wine (dis: oil.5(1) ) ). (A: But if two individuals follow the same school of 

Sacred Law and one commits an act that is unlawful or offensive in that school or in 
each of the two’s respective schools, it is obligatory for the other person to condemn 
the act even when it involves the ijtihad of their Imam. And the Shafi'i must condemn 
the Hanafi for eating something slaughtered without the Basmala, as the Hanafi is doing 
something he believes to be wrong.) 

*2*Chapter Q4.0: THE PERSON DOING THE WRONG 

0Q4.IThe third integral of commanding the right and forbidding the wrong is the person 
being reprimanded. It is sufficient that he be a person, and is not necessary that he 
be legally responsible, as we have previously mentioned (q3.1) in respect to censuring 
a child or insane person. 

*2*Chapter Q5.0: THE ACT OF CENSURING 

@Q5.1The fourth integral is the censure itself, which has various degrees of severity 
and has rules. 

0Q5.2: Knowledge of the Wrong Act 

The first degree consists of knowing the wrong act. One should not eavesdrop at 
another's house in order to hear the sounds of musical instruments, or try to catch the 
scent of wine, or feel for an object concealed beneath someone's shirt to see if it is 
a flute, or ask a person's neighbors to see what he is doing. But if two upright 
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witnesses (def: o24.4) come and inform one that someone is drinking, one may enter his 
house and take him to task. 

0Q5.3: Explaining that Something is Wrong 

The second degree consists of explaining that an act is wrong, since an ignorant person 
will often do something he does not know is blameworthy, but will stop when he finds 
out. So one must explain it politely, saying, for example: "People are not born 
scholars; we were unfamiliar with many things in Sacred Law until scholars mentioned 
them to us. Perhaps there are not many in your hometown," and thus lead up to it 
diplomatically so the person understands without being offended. To avoid the evil of 
remaining silent when there is something wrong, only to commit the evil of offending a 
Muslim when able not to, it like washing away blood with urine. 

0Q5.4 : Forbidding the Acte Verbally 

The third degree of severity is to prohibit the act by admonition, advice, and making 
the other fear Allah, mentioning the hadiths of divine punishment for it and reminding 
the person how the early Muslims behaved, all of which should be done with sympathy and 
kindness, not harshness or anger. The great danger here which one must beware of is 
that a learned person explaining that something is wrong may be proud of his knowledge 
and gloat over the lowliness of the other's ignorance, which is like saving someone 
from a fire by casting oneself into it. It is ignorant in the extreme, a deep disgrace, 
and a delusion from the Devil. The touchstone and test for this is to ask oneself 
whether one would prefer the censured person to stop at his own or another's behest, or 
whether one would prefer to forbid him oneself. If reproving him is difficult and 
weighs upon one, and one would prefer that someone else do it, then one should proceed, 
for religion is the motive. But if it is otherwise, then one is following mere personal 
caprice and using the censuring of others as a means to display one's merit, and one 
should fear Allah and censure oneself first. 

0Q5.5: Cencuring with Harsh Words 

The fourth degree of severity consists of reviling the person and bearing down on him 
with sharp, harsh words. One does not resort to this degree unless one is unable to 
prevent the person by politeness, and he shows he wants to persist or mocks one's 
admonitions and advice. Reviling him does not mean vulgarity and lies, but rather 
saying "You degenerate," "You idiot "You ignoramus," "Do you not fear Allah?" and so 
forth. Allah Most high guotes Ibrahim (upon whom be peace) saying: 

"Fie on you and what you worship apart from Allah! Can you not think?" (Koran 21.67). 
0Q5.6: Fighting the Wrong By Hand 

The fifth degree consists of changing the blameworthy thing with one's hand, such as by 
breaking musical instruments, pouring out wine, or turning someone out of a house 
wrongfully appropriated. 

There are two rules for this degree: 

-1- not to do so when one can get the person to do it himself, i.e. if one can get 
someone to leave the land he has unjustly taken, one should not drag or push him from 
it; 

-2- and to break the instruments, for example, just enough to obviate their being used 
for disobedience and no more, or to be careful not to break the bottles when pouring 
out wine. If one cannot manage except by throwing rocks at the bottles or the like, 
then one may do so and is not obliged to cover the damages. 

If it be wondered whether one may break the bottles or drag someone by the foot out of 
a wrongfully appropriated house to create fear, as an object lesson to others, the 
answer is that this is for leaders alone and is not permissible for private individuals 
because of the obscurity of the decision-making criteria in the matter.. 

0Q5.7: Intimidation 

The sixth degree is threatening and intimidation, such as by saying, "Stop this or 
I'll- "; and when possible this should precede actually hitting the person. The rule 
for this level is not to make a threat that one cannot carry out, such as saying "or 
I'll seize your house," or "take you wife hostage," because if one says this seriously, 
it is unlawful, and if not serious, then one is lying. 
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0Q5.8: Assault 

The seventh degree is to directly hit or kick the person, or similar measures that do 
not involve weapons. This is permissible for private individuals provided it is 
necessary, and that one confines oneself to the minimum needed to stop the 
reprehensible action and nothing more. When the action has been stopped, one refrains 
from doing anything further. 

0Q5.9: Force of Arms 

The eighth degree is when one is unable to censure the act by oneself and reguires the 
armed assistance of others. Sometimes the person being reproved may also get people to 
assist him, and a skirmish may ensue, so the soundest legal opinion is that this degree 
reguires authorization from the caliph (def : o25). since it leads to strife and the 
outbreak of civil discord. Another view is that there is no need for caliph's 
permission. 

*2*Chapter Q6.0: THE ATTRIBUTES OF THE PERSON CENSURING 

@Q6.1Having presented in detail the rules for someone condemning the wrong, they may be 
summarized in three traits needed by the person giving the reprimand: 

-1- knowledge of the (A: above-mentioned) appropriate circumstances for censure and 
their definitions, so as to keep within lawful bounds; 

-2- godfearingness, without which one might know something but not apply it because of 
some personal interest; 

-3- and good character, the prime prereguisite for being able to control oneself, for 
when anger is aroused,; mere knowledge and piousness are seldom sufficient to suppress 
it if character is lacking. 

0Q6.2: Reducing One's Dependence on Others 

Among the rules for commanding the right and forbidding the wrong is to depend less on 
others and eliminate desire for what they have, so as not to have to compromise one's 
principles. A story is told about one of the early Muslims who used to get offal each 
day from the neighborhood butcher for his cat. He noticed something blameworthy about 
the butcher, so he returned home and turned out the cat before returning to reprimand 
the man, who retorted, "From now on. I'm not giving you a thing for your cat," to which 
he replied, "I did not censure you till I gave up both the cat and any desire for what 
you have." And this is the fact of the matter. One cannot reprimand others as long as 
one is anxious for two things: the things people give one, and their approval and 
praise of one. 

@Q6.3As for politeness in commanding the right and forbidding the wrong, it is 
obligatory. Allah Most High says, 

"Speak unto him gentle words" (Koran 20:44) 

(A: this being to Pharaoh, the enemy of Allah, so how then with one's fellow Muslims?) 
(Mukhtasar Minhaj al-gasidin (y62) , 123-30) . 

* 1*BOOK R: [A1 Nawawi's] HOLDING ONE'S TONGUE 

0CONTENTS: 

Introduction rO.0 

The Importance of Holding One's Tongue rl.0 

One Should Not Speak Until the Advantage Is Plain rl.1 

Slander (Ghiba) r2.0 

Meaning of Slander r2.2 

Examples r2.2 

Meaning of Talebearing (Namima) r2.3 
Evidence of Prohibition r2.4 
Mimicking Another's Idiosyncracies r2.7 
Slander in Published Works r2.8 
Slander by Allusion and Innuendo r2.9 
Listening to Slander r2.11 
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Slandering Another in One's Heart r2.14 

Passing Thoughts of Unbelief, Slander, Etc. r2.14 

Six Reasons Permitting Slander r2.16 

Redressing Grievances r2.17 

Eliminating Wrongdoing r2.18 

Asking for a Legal Opinion r2.19 

Warning Muslims of Evil r2.20 

Impugning unreliable hadith transmitters, etc. r2.20(l) 
Advice about marrying someone r2.20(2) 

Warning a student about a teacher r2.20(2) 

A person mismanaging a position of responsibility r2.20(4) 
Those Unconcerned with Concealing Disobedience r2.21 
Identifying Someone by Their Nickname r2.22 
Talebearing (Namima) r3.0 
Reality of Talebearing r3.1 

Six Obligatory Steps with Talebearers r3.1(l) 

Saying "The People Have Gone to Ruin" r4.0 
Informing On Another r5.0 

Two People Conversing So a Third Cannot Hear r6.0 
Prohibition of Listening to Others, Etc. r6.4 
Giving Directions to Someone Who Wants to Do Wrong r7.0 
Examples r7.1(l) 

Lying r8.0 

Unlawful r8.1 

Permissible Lying r8.2 

Between husband and wife, etc. r8.2 

In circumventing those forbidding the permissible r8.2(N:) 
Obligatory lying r8.2 
Meaning of Lying r8.3 
Exaggeration r9.0 

"I've Told You a Hundred Times," Etc. r9.1 
Giving a Misleading Impression rlO.O 
An Alternative to Lying rlO.l 
Example r!0.2(A:) 

Verifying One's Words Before Speaking rll.O 
Speaking of Taxes As "the Ruler's Right" r!2.0 
Conversing About What Is Useless or Immoral r!3.0 
Conversation About Disobedience Is Disobedience r!3.1 
Speaking About What Does Not Concern One rl3.2 
Being Succinct r!3.3 

Explaining the Koran by Personal Opinion rl4.0 
Conditions for Permissibility r!4.2 
Explaining Hadiths, Etc. r!4.3 

Asking About the Nature of Allah Most High rl5.0 

Hypocrisy rl6.0 

In Belief Versus Acts r!6.1 

Assuaging Those from Whom One Apprehends Harm r!6.2 
Compromising One's Principles r!7.0 
Ridicule and Sarcasm r!8.0 
Joking r19.0 

Excessive Joking Is Blameworthy r!9.2 
Picking Apart Another's Words r20.0 

Not Criticizing Errors When Religiously Unimportant r20.1 
Giving a Positive Interpretation to Seeming Mistakes r20.2 
Reading Works That Are Beyond One's Understanding r20.3 
Learned disputation r21.0 
Arguing r22.0 

Asking About Another's Mistakes r23.0 
Searching Out a Person's Faults r24.0 
Displaying Satisfaction at a Muslim's Troubles r25.0 
Obscenity r26.0 
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Allusions Should Be Used Instead r26.2 
Severity in Speech and Harshness r27.0 
Frightening or Coercing a Believer r28.0 
Rejecting a Brother’s Excuse r29.0 

Driving Away the Poor, the Weak the Orphan, or the Beggar r30.0 

Putting Off One's Father or Mother r31.0 

Circumstances in Which Conversation Is Offensive r32.0 

Interrupting Oneself or Others r32.1 

Disrespect to Those with Authority over One r32.2 

This-Worldly Words in a Mosgue r32.3 

Speaking During the Friday Prayer Sermon r32.4 

When the Koran Is Being Recited r32.5 

To a Member of the Opposite Sex Without Need r32.6 

When Lovemaking or in the Lavatory r32.7 

After Dawn Before the Prayer r32.8 

After the Nightfall Prayer ( S lsha). r32.9 

People Offensive to Greet with Salams r33.0 

Responding to Salams r33.2 

Greeting Non-Muslims r33.2 

Boasting r34.0 

Revealing One's Sins to Others r35.0 

Revealing a Secret r36.0 

Concealing Something Unlawful r36.2(l) 

Disaffecting a Person's Family from Him r37.0 
Cursing r38.0 

Cursing the Disobedient When Not Identified r38.2 
Begging r39.0 
Unlawful r39.1 

Conditions for Permissibility r39.1 
Music, Song, and Dance r40.0 
Musical Instruments r40.1 

Singing Unaccompanied by Musical Instruments r40.3 
Poetry r40.3 
Dancing r4 0.4 

*2*Chapter RO.0: INTRODUCTION 

@R0.1(n: Book r has been edited from Nawawi's al-Adhkar al-muntakhaba minkalam Sayyid 
al-Abrar and from al-Durar al-mubaha fi al-hazr wa al-ibaha, a work on the lawful and 
unlawful by the Hanafi scholar Khalil Nahlawi.) 

@R0.2(Nawawi:) Having previously discussed what Allah Most Glorious and Exalted has 
facilitated of recommended invocation (dhikr) and the like, I wish to add here the 
expressions which are offensive or unlawful, that the book; might fully encompass the 
rulings on words and explain their categories, mentioning the objects thereof that 
every religious person needs to know (al-Adhkar (yl02), 450). 

*2*Chapter R1.0: THE IMPORTANCE OF HOLDING ONE'S TONGUE 

@R1.1(Nawawi:) Every legally responsible person should refrain from saying anything 
except when there is a clear advantage to speaking. Whenever speaking and not speaking 
are of egual benefit, it is sunna to remain silent, for permissible speech easily leads 
to that which is unlawful or offensive, as actually happens much or even most of the 
time - and there is no substitute for safety. The Prophet (Allah) bless him and give 
him peace) said, 

"Whoever believes in Allah and the Last Day, let him say what is good or remain 
silent." 

This hadith, whose authenticity Bukhari and Muslim concur upon, is an explicit; legal 
text indicating that a person should not speak unless what he intends to say is good, 
meaning that the benefit of it is apparent to him. Whenever one doubts that there is a 
clear advantage, one should not speak. Imam Shafi'i (Allah have mercy on him) said. 
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"when one wishes to speak, one must first reflect, and if there is a clear interest to 
be served by speaking, one speaks, while if one doubts it, one remains silent until the 
advantage becomes apparent." 

@R1.2The Prophet (Allah bless him and give him peace) : 

-1- "0 Messenger of Allah, which of the Muslims is best?" And he said, "He who the 
Muslims are safe from his tongue and his hand." 

-2- "A servant unthinkingly says something pleasing to Allah Most High for which Allah 
raises him whole degrees. And a servant unthinkingly says something detested by Allah 
Most High for which he plunges into hell," 

-3- "The excellence of a person's Islam includes leaving what does not concern him 
[def: w54]." 

-4- "Do not speak much without mentioning Allah (dhikr), for too much speech without 
mentioning Allah hardens the heart, and the hard-hearted are the farthest of all people 
from Allah Most High." 

-5- "All of a human being's words count against him and not for him, except commanding 
the right, forbidding the wrong, and the mention of Allah Most High (dhikr). " 

0R1.3 The Master Abul Qasim Qushayri (Allah have mercy of him) said, "Safety lies in 
remaining silent, which should be one's basis. Silence at the appropriate time is the 
mark of men, just as speech at the appropriate time is one of the finest gualities. I 
have heard Abu 'Ali Daggag(Allah be well pleased with him) say, 'He who is silent when 
something should be said is a tongueless villain'"(ibid., 450-55). 

*2*Chapter R2.0: SLANDER (GHIBA) 

@R2.1(Nawawi:) Slander and talebearing are two of the ugliest and most freguently met 
with gualities among men, few people being safe from them. I have begun with them 
because of the widespread need to warn people of them. 

@R2.2: Slander 

Slander (ghiba) means to mention anything concerning a person that he would dislike, 
whether about his body, religion, everyday life, self, disposition, property, son, 
father, wife, servant, turban, garment, gait, movements, smiling, dissoluteness, 
frowning, cheerfulness, or anything else connected with him. 

Mention means by word, writing, sign, or indicating him with one's eye, hand, head, and 
so forth.Body refers to saying such things as that someone is blind, lame, bleary-eyed, 
bald, short, tall, dark, or pale. 

Religion includes saying that he is corrupt, a thief, cannot be trusted, is a tyrant, 
does not care about the prayer, does not watch to avoid filth, does not honor his 
father, does not spend zakat on what it should be spent on, or does not avoid 
slandering others. 

Everyday life includes saying that his manners are poor; he does not care about others; 
does not think he owes anyone anything; that he talks, eats, or sleeps too much; or 
sleeps or sits when he should not. 

Father refers to saying such things as that his father is corrupt, his father is an 
Indian, Nabatean, African, cobbler, draper, carpenter, blacksmith, or weaver (n: if 
mentioned derogatorily) . 

Disposition includes saying that he has bad character, is arrogant, a show-off, 
overhasty, domineering, incapable, fainthearted, irresponsible, gloomy, dissolute, and 
so forth. 

Clothing means saying such things as that his sleeves are too loose, his garment hangs 

too low, is dirty, or the like. Other remarks can be judged by the above examples. The 

determining factor is; mentioning about a person what he would not like. 

@R2.3As for talebearing (namima), it consists of guoting someone's words to another in 

a way that worsens relations between them. 

@R2.4: The Evidence that Slander and TaleBearing are Unlawful 

The above define slander and talebearing. As for the ruling on them, it is that they 
are unlawful, by the consensus (def:b7) of Muslims. There is much explicit and 
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intersubstantiative evidence that they are unlawful from the Koran, sunna, and 
consensus of the Muslim Community. 

0R2.5 Allah Most High says: 

-1- "Do not slander one another" (Koran 49.12). 

-2- "Woe to whomever disparages others behind their back or to their face" (Koran 
104:1) 

-3- "... slanderer, going about with tales" (Koran 68.11) 

@R2.6 The Prophet (Allah bless him and give him peace) said: 

-1- "The talebearer will not enter paradise." 

-2- "Do you know what slander is?" They answered, "Allah and His messenger know best." 
He said, "It is to mention of your brother that which he would dislike." Someone asked, 
"what if he is as I say?" And he replied, "If he is as you say, you have slandered him, 
and if not, you have calumniated him." 

-3- The Muslim is the brother of the Muslim. He does not betray him, lie to him, or 
hang back from coming to his aid. All of the Muslim is inviolable to his fellow Muslim: 
his reputation, his property, his blood. Godfearingness is here[N: pointing to his 
heart]. It is sufficiently wicked for someone to belittle his fellow Muslim." 

@R2.7: Mimicking Another's Idiosyncracies 

We have mentioned above that slander is saying anything about a person that he would 
dislike, whether aloud, in writing, by a sign, or a gesture. Anything by which one 
conveys a Muslim's (A: or non-Muslim's) shortcomings to another is slander, and 
unlawful. It includes doing imitations of someone, such as by walking with a limp, with 
a stoop, or similar posture, intending to mimic the person with such a deficiency. 
Anything of this sort is unquestionably unlawful. 

0R2.8 : Slander in Published Works 

Slander also includes the author of a book mentioning a specific person in his work by 
saying, "So-and-so says such and such," which is unlawful if he thereby intends to 
demean him. But if he wants to clarify the person's mistake so that others will not 
follow him, or expose the weakness of his scholarship so others will not be deceived 
and accept what he says, it is not slander, but rather advice that is obligatory, and 
is rewarded by Allah for the person who intends it as such. 

Nor is it slander for a writer or other person to say, "There are those [or "a certain 
group"] who say such and such, which is a mistake, error, ignorance, and folly," and so 
forth, which is not slander because slander entails mentioning a particular person or a 
group of specific individuals. 

0R2.9: Slander by Allusion and Innuendo 

When the person being spoken to understands whom one is referring to, it is slander and 
unlawful to say, for example, "A certain person did such and such," or "A certain 
scholar," "Someone with pretensions to knowledge," "A certain Mufti certain person 
regarded as good," "Someone who claims to be an ascetic," "One of those who passed by 
us today," or "One of the people we saw." This includes the slander of some would-be 
scholars and devotees, who make slanderous innuendoes that are as clearly understood as 
if they were plainly stated. When one of them is asked, for example, how So-and-so is, 
he replies, "May Allah improve us," "May Allah forgive us," "May Allah improve him," 

"We ask Allah's forbearance," "Praise be to Allah who has not afflicted us with 
visiting oppressors," "We take refuge in Allah from evil," "May Allah forgive us for 
lack of modesty," "May Allah relent towards us," and the like, from which the listener 
understands the person's shortcomings. All of this is slander and is unlawful, just as 
when one says, "So-and-so is afflicted with what we all are," or "There's no way he can 
manage this," or "We all do it." 

0R2.1O The above are but examples. Otherwise, as previously mentioned, the criterion 
for slander is that one gives the person being addressed to understand another's 
faults . 

0R2.11: Listening to Slander 
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Just as slander is unlawful for the one who says it, it is also unlawful for the person 
hearing it to listen and acquiesce to. It is obligatory whenever one hears some one 
begin to slander another to tell him to stop if this does not entail manifest harm to 
one. If it does, then one is obliged to condemn it in one’s heart and to leave the 
company if able. When the person who hears it is able to condemn it in words or change 
the subject, then he must. It is a sin for him not to. But if the hearer tells the 
slanderer to be silent while desiring him in his heart to continue, this, as Ghazali 
notes, is hypocrisy that does not lift the sin from him, for one must dislike it in 
one's heart. 

0R2.12 Whenever one is forced to remain at a gathering where there is slander and one 
is unable to condemn it, or one's condemnation goes unheeded and one cannot leave, it 
is nevertheless unlawful to listen or pay attention to. What one should do is invoke 
Allah(dhikr) with the tongue and heart or heart alone, or think about something else to 
distract one from listening to it. When this is done, whatever one hears under such 
circumstances does not harm one as long as one does not listen to or heed the 
conversation. And if afterwards one is able to leave the assembly and the people are 
persisting in slander and the like, then one must leave. Allah Most High says: 

"When you see those engaged in idle discussion about Our signs, keep apart from them 
until they speak of other things. And if the Devil makes you forget, then do not sit 
with wrong-doing people after being reminded" (Koran 6.68). 

0R2.13 Ibrahim ibn Adham (Allah be well pleased with him) answered an invitation to 
come to a wedding feast, where some of those present mentioned that a certain person 
who did not attend was "unpleasant." Ibrahim said, "I myself have done this by coming 
to a place where others are slandered," and he left and would not eat for three days. 

0R2.14: Slandering Another In One's Heart 

Entertaining bad thoughts about others (su' al-zann) is as unlawful as expressing them. 
Just as it is unlawful to tell another of the failings of a person, so too it is 
unlawful to speak to oneself of them and think badly of him. Allah Most High says, 

"Shun much of surmise" (Koran 49:12). 

The Prophet (Allah bless him and give him peace said, "Beware of suspicions, for they 
are the most lying of words," There are many hadiths which say the same, and they refer 
to an established conviction or judgement in the heart that another is bad. As for 
passing thoughts and fancies that do not last, when the person having them does not 
persist in them, scholars concur that they are excusable, since their occurrence is 
involuntary and there is no way to avoid them. The Prophet (Allah bless him and give 
him peace) said,"For those of my Community, Allah overlooks the thoughts that come to 
mind as long as they are not uttered or acted upon." 

Scholars say this refers to passing thoughts that do not abide, whether of slander, 
unbelief (kufr), or something else. Whoever entertains a passing notion of unbelief 
that is a mere fancy whose occurrence is unintentional and immediately dismissed is not 
an unbeliever and is not to blame. The reason such things are excusable is that there 
is no way to take precaution against them. One can only avoid continuing therein, which 
is why persistence in them and the established conviction of them in one's heart is 
unlawful. 

Whenever one has a passing thought of slander, one is obliged to reject it and summon 
to mind extenuating circumstances which explain away the appearances that seem to imply 
the bad opinion Imam Abu Hamid Ghazali says in the Ihya': "A bad thought about someone 
that occurs in one's heart is a notion suggested by the Devil, and one should dismiss 
it, for the Devil is the most corrupt of the corrupt, and Allah Most high says, 

"'If a corrupt person brings you news, verify it, lest you hurt others out of ignorance 
and then regret what you have done' (Koran 49.6). 

It is not permissible to believe Satan, and if the appearance of wrongdoing can 
possibly be interpreted otherwise, it is not lawful to think badly of another. The 
Devil may enter the heart at the slightest impression of others' mistakes, suggesting 
that one only noticed it because of one's superior intelligence and discernment, and 
that "the believer sees with the light of Allah," which upon examination often amounts 
to nothing more than repeating the Devil's deceit and obscurities. If a reliable 
witness informs one of something bad about another, one should neither believe it nor 


331 



disbelieve it, in order to avoid thinking badly of either of them. And whenever one has 
a bad thought about a Muslim one should increase one's concern and respect for him, as 
this will madden the Devil and put him off, and he will not suggest the like of it to 
one again for fear that one will occupy oneself with prayer for the person. 

"If one learns of a Muslim's mistake by undeniable proof, one should advise him about 
it in private and not let the Devil delude one into slandering him. And when 
admonishing him, one should not gloat over his shortcoming and the fact that he is 
regarding one with respect while one is regarding him with disdain, but one's intention 
should rather be to help him disengage from the act of disobedience, over which one is 
as sad as if one had committed it oneself. One should be happier if he desists from it 
without being admonished than if he desists because of one's admonishment." These are 
Ghazali's words. 

0R2.15 We have mentioned that it is obligatory for a person with a passing ill thought 
of another to dispell it, this being when no interest recongnised by Sacred Law 
conduces one to reflect upon it, for if there is such an interest, it is permissible to 
weigh and consider the individual's deficiency and warn others of it, as when 
evaluating the reliability of court witnesses or hadith transmitters, and in other 
cases we will mention below in the section on permissible slander. 

0R2.16: Permissible Slander 

Slander, though unlawful, is sometimes permissible for a lawful purpose, the 
legitimating factor being that there is some aim countenanced by Sacred Law that is 
unattainable by other means. This may be for one of six reasons. 

0R2.17: Redressing Grievances 

The first is the redress of grievances. Someone wronged may seek redress from the 
Islamic ruler, judge, or others with the authority or power to help one against the 
person who has wronged one. One may say, "So-and-so has wronged me," "done such and 
such to me," "took such and such of mine," and similar remarks. 

0R2.18: Eliminating Wrongdoing 

The second is seeking aid in righting a wrong or correcting a wrongdoer, such as by 
saying to someone expected to be able to set things right, "So-and-so doing such and 
such, so warn him not to continue," and the like. The intention in such a case must be 
to take the measures necessary to eliminate the wrong, for if this is not one's 
purpose, it is unlawful. 

0R2.19: Asking for a Legal Opinion 

The third is asking for a; legal opinion, such as by saying to the mufti, "My father 
[or "brother," or "So-and-so,"] has wronged me by doing such and such. May he do so or 

not?" "How can I be rid of him," "get what is coming to me," "stop the injustice," and 

so forth. Or such as saying, "My wife does such and such to me," "My husband does such 
and such," and the like. This is permissible when necessary, but to be on the safe side 

it is best to say, "What do you think of a man whose case is such and such," or "A 

husband [or "wife'] who does such and such," and so on, since this accomplishes one's 
aim without referring to particular people. But it is nevertheless permissible to 
identify a particular person, as is attested to by the hadith in which Hind said, 

"0 Messenger of Allah, Abu Sufyan is a stingy man..." 

and the Prophet (Allah bless him and give him peace) did not forbid her. 

0R2.2O: Warning Muslims of Evil 

The fourth reason is to warn Muslims of evil and advise them, which may take several 
forms, including: 

-1- Impugning unreliable hadith transmitters or court witnesses, which is permissible 
by consensus of all Muslims, even obligatory, because of the need for it. 

-2- When a person seeks one's advice about marrying into a certain family, entering 
into a partnership with someone, depositing something for safekeeping with him, 
accepting such a deposit, or some other transaction with him, it is obligatory for one 
to tell the person asking what one knows about the other by way advising him. If one 
can accomplish this by merely saying, "Dealing with him is of no advantage to you," 
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"Marrying into the family is not in your interests," "Do not do it," and similar 
expressions, then one may not elaborate on the individual’s shortcomings. But if it 
cannot be accomplished without explicitly mentioning the individual, one may do so. 

-3- When one notices a student of Sacred Law going to learn from a teacher who is 
guilty of reprehensible innovations in religious matters (bid'a, def: w29.3) or who is 
corrupt, and one apprehends harm to the student thereby, one apprehends harm to the 
student thereby, one must advise him and explain how the teacher really is. It is 
necessary in such a case that one intend to give sincere counsel. Mistakes are 
sometimes made in this, as the person warning another may be motivated by envy, which 
the Devil has duped him into believing is heartfelt advice and compassion, so one must 
beware of this. 

-4- And when there is someone in a position of responsibility who is not doing the job 
as it should be done, because of being unfit for it, corrupt, inattentive, or the; 
like, one must mention this to the person with authority over him so he can remove him 
and find another to do the job properly, or be aware of how he is so as to deal with 
him as he should be dealt with and not be deluded by him, to urge him to either improve 
or else be replaced. 

0R2.21: Someone Unconcerned with Concealing their Disobedience 

A fifth reason that permits slander is when the person is making no effort to conceal 
his corruption or involvement in reprehensible innovation (bid'a), such as someone who 
openly drinks wine, confiscates others, property, gathers taxes uncountenanced by 
Sacred Law, collects money wrongfully, or perpetrates other falsehoods, in which cases 

it is permissible to speak about what he is unconcerned to conceal, but unlawful to 

mention his other faults unless there is some other valid reason that permits it, of 
those we have discussed. 

0R2.22: Identification 

The sixth reason is to identify someone. When a person is known by a nickname such as 
"the Bleary-eyed," "the Lame," "the Deaf," "the Blind," "the Cross-eyed," or similar, 
it is permissible to refer to him by that name if one's intention is to identify him. 

It is unlawful to do so by way of pointing out his deficiencies. And if one can 

identify him by some other means, it is better. 

0R2.23 These then, are six reasons Islamic scholars mention that permit slander in the 
above cases (as-Adhkar(yl02) , 455-69). 

*2*Chapter R3.0: TALEBEARING (NAMIMA) 

@R3.1(Nawawi:) Having summarily mentioned that talebearing (namima) is unlawful, with 
the evidence for this and a description of its nature, we now want to add a fuller 
explanation of it. Imam Abu Hamid Ghazali says, "Talebearing is a term that is usually 
applied only to someone who conveys to a person what another has said about him, such 
as by saying, 'So-and-so says such and such about you,' In fact, talebearing is not 
limited to that, but rather consists of revealing anything whose disclosure is 
resented, whether resented by the person who originally said it, the person to whom it 
is disclosed, or by a third party. It makes no difference whether the disclosure is in 
word, writing, a sign, nodding, or other; whether it concerns word or deed; or whether 
it concerns something bad or otherwise. The reality of talebearing lies in divulging a 
secret, in revealing something confidential whose disclosure is resented. A person 
should not speak of anything he notices about people besides that which benefits a 
Muslim to relate or prevents disobedience. Anyone approached with a story, who is told, 
'So-and-so says such and such about you,' must do six things: 

-1- disbelieve it, for talebearers are corrupt, and their information unacceptable; 

-2- tell the talebearer to stop, admonish him about it, and condemn the shamefulness of 
what he has done; 

-3- hate him for the sake of Allah Most High, for he is detestable in Allah's sight, 
and hating for the sake of Allah Most High obligatory; 

-4- not think badly of the person whom the words are supposedly from, for Allah Most 
High says, 'Such much of surmise' (Koran 49.12); 

-5- not let what has been said prompt him to spy or investigate whether it is true, for 
Allah Most High says, 'Do not spy' (Koran 49.12); 
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-6- and not to do himself what he has forbidden the talebearer to do, by relating it to 
others." (Ibid., 471-72) 

*2*Chapter R4.0: SAYING "THE PEOPLE HAVE GONE TO RUIN" 

0R4 .1 The Prophet (Allah bless him and give him peace) said, 

"When a man says, 'The people have gone to ruin,' he is the most ruined of all." 

0R4.2(Nawawi:) Khattabi says the hadith means that a person who continually finds fault 
with people and mentions their failings is the most ruined of all, i.e. he becomes 
worse than they are because of the sin he commits in disparaging and attacking them, 
which may also lead to conceitedness and seeing himself as better than they. 

Scholars concur that the condemnation only applies to someone who says the like of this 
out of contempt for people, considering them inferior and himself superior, despising 
the way they are because of his ignorance of the divine wisdom in Allah's creating 
them. But if one says it out of sadness at seeing one's own religious failings and 
those of others, there is no harm in it, just as there is no blame in saying, 

"For all I know, every one of the Prophet's Community (Allah bless him and give him 
peace) performs the prayer." This is how Imam Malik explained the hadith, and others 
have followed him therein (sahih Muslim bi Sharh al-Nawawi(y93), 16.175-76). 

*2*Chapter R5.0: INFORMING ON ANOTHER 

0R5.1 The Prophet (Allah bless him and give him peace) said, 

"Let none of my Companions inform me of anything another of them has said, for I wish 
to come out to you without disguiet in my heart." (al-Adhkar(yl02), 473) 

*2*Chapter R6.0: TWO PEOPLE CONVERSING SO A THIRD CANNOT HEAR 

0R6.1 The Prophet (Allah bless him and give him peace) said, 

"When there are only three of you, two of you may not speak together apart from the 
third unless you join a group of others, lest your doing so sadden him." 

0R6.2(Nahlawi:) Nawawi (Allah have mercy on him) says this hadith prohibits two 
individuals conversing privately when a third is present, and likewise prohibits three 
or more people from doing so when there is a single person apart from them. The 
prohibition indicates its unlawfulness, it being impermissible for a group to converse 
apart from a single individual unless he gives his permission. 

Imam Malik (Allah have mercy on him), our colleagues, and the majority of scholars hold 
that the prohibition is applicable at all times, whether one is at home or travelling, 
though some (A: Hanafi) scholars say that such converse is forbidden only while 
travelling, not when at home, for when travelling it may portend danger. 

0R6.3 As for when there are four people and two of them speak privately in low tones 
apart from the other two, scholars agree that there is no harm in this. 

0R6.4 The prohibition of listening to the conversation of people who are averse to 
one's listening likewise means it is unlawful, though only when the conversation does 
not entail harm to the listener, for if it does, one may listen to protect oneself from 
them (al-Durar-al-mubaha(y99), 159). 

*2*Chapter R7.0: GIVING DIRECTIONS TO SOMEONE WHO WANTS TO DO WRONG 

0R7.1 (Nahlawi:) It is not permissible to give directions and the like to someone 
intending to perpetrate a sin, because it is helping another to commit disobedience. 
Allah Most High says, 

"Do not assist one another in sin and aggression" (Koran 5:2). 

Giving directions to wrongdoers includes: 

-1- showing the way to policemen and tyrants when they are going to commit injustice 
and corruption; 

-2- teaching guestions of Sacred Law to those learning it in bad faith (N:i.e. who do 
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not want the knowledge to apply it in their lives, but for some unworthy purpose); 

-3- teaching positions in Sacred Law that are rejected (A: meaning those that are not 
accepted by any of the four schools of jurisprudence (dis:b7.6) ) or weak (dis:wl2.2), 

or anything else that informs people of how to commit disobedience to Allah Most High: 
-4- and permitting or authorizing a person to do something that entails disobedience, 
for acceptance of disobedience is disobedience, (bid., 159-60) 

*2*Chapter R8.0: LYING 

@R8.1(Nawawi:) Primary texts from the Koran and sunna that it is unlawful to lie 
(dis:p24) are both numerous and intersubstantiative, it being among the ugliest sins 
and most disgusting faults. Because of the scholarly consensus of the Community (Umma) 
that it is prohibited and the unanimity and amount of the primary textual evidence, 
there is little need to cite particular examples thereof, out only concern here being 
to explain the exceptions to what is considered lying, and apprise of the details. 
0R8.2: Permissible Lying 

The Prophet (Allah bless him and give him peace) said, 

"He who settles disagreements between people to bring about good or says something 
commendable is not a liar.'' 

This much is related by both Bukhari and Muslim, with Muslim's version recording that 
Umm Kulthum added, "I did not hear him permit untruth in anything people say, except 
for three things: war, settling disagreements and a man talking with his wife or she 
with him (A:in smoothing over differences), '' This is an explicit statement that lying 
is sometimes permissible for a given interest, scholars having established criteria 
defining what types of it are lawful. The best analysis of it I have seen is by Imam 
Abu Hamid Ghazali, who says: "Speaking is a means to achieve objectives. If a 
praiseworthy aim is attainable through both telling the truth and lying, it is unlawful 
to accomplish through lying because there is no need for it. When it is possible to 
achieve such an aim by lying but not by telling the truth, it is permissible to lie if 
attaining the goal is permissible (N:i.e. when the purpose of lying is to circumvent 
someone who is preventing one from doing something permissible), and obligatory to lie 
if the goal is obligatory. When for example one is concealing a muslim from an 
oppressor who asks where he is, it is obligatory to lie about his being hidden. Or when 
a person deposits an article with one for safekeeping and an oppressor wanting to 
appropriate it inguires about it, it is obligatory to lie about having concealed it, 
for if one informs him about the article and he then siezes it, one is financially 
liable (A:to the owner) to cover the article's cost. Whether the purpose is war, 
settling a disagreement, or gaining the sympathy of a victim legally entitled to 
retaliate against one so that he will forbear to do so; it is not unlawful to; lie when 
any of these aims can only be attained through lying. But is religiously more 
precautionary (def:c6.5) in all such cases to employ words that give misleadng 
impression, meaning to intend by one's words something that is literally true, in 
respect to which one is not lying (def:r!0.2) white the outward purport of the words 
deceives the hearer, though even if one does not have such an intention and merely lies 
without intending anything else, it is not unlawful in the above circumstances. 

'This is true of every expression connected with a legitimating desired end, whether 
one's own or another's. An example of a legitimating end of one's own is when an 
oppressor intending to appropriate one's property inguires about it, in which case one 
may deny it. Or if a ruler asks one about a wicked act one has committed that is solely 
between oneself and Allah Most High (N: i.e. it does not concern the rights of 
another), in which case one is entitled to disclaim it, such as by saying, 'I did not 
commit fornication,'or'I did not drink.' There are many well known hadiths in which 
those who admitted they deserved punishment were given prompting (A: by the Prophet 
(Allah bless him and give him peace) ) to retract their confessions. An example of a 
legitimating desired end of another is when one is asked about another's secret and one 
disacknowledges it. And so on. One should compare the bad conseguences entailed by 
lying to those entailed by telling the truth, and if the conseguences of telling the 
truth are more damaging, on is entitled to lie, though if the reverse is true or if one 
does not know which entails more damage, them lying is unlawful. Whenever lying is 
permissible, if the factor which permits it is desired end of one's own, it is 
recommended not to lie, but when the factor that permits it is the desired end of 
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another, it is not lawful to infringe upon his rights. Strictness (A: as opposed to the 
above dispensations (rukhsa, def:c6.2) ) is to forgo lying in every case where it is 

not legally obligatory." 

@R8.3The position of Ahl al-Sunna is that lying means to inform another that something 
is otherwise than it really is, whether intentionally or out of ignorance. One is not 
culpable if ignorant of it, but only if one lies intentionally, the evidence for which 
is that the Prophet (Allah bless him and give him peace) made intentionality a 
condition when he said, 

"Whoever lies about me intentionally shall take a place for himself in hell.'' (al- 
Adhkar (yl02), 510-12) 

*2*Chapter R9.0: EXAGGERATION 

@R9.1(Nawawi:) Gazali says: "Among the forms of lying that are unlawful but not serious 
enough to stigmatize their perpetrator as legally corrupt (dis:o24.3) is the customary 
exaggeration of saying, 'I’ve told you a hundred times,' or 'asked after you hundred 
times.' and so forth, since one does not thereby intend to inform the other how many 
times it has been, but only to indicate that it has been too many. In such cases, if 
the speaker in fact has only asked after the other but once, he is; lying, though is he 
has asked after him a number of times considerably more than what is generally 
accepted, he is not committing a sin by saying it, even if it has not been 'a hundred 
times.' There are intermediate degrees between these two at which the exaggerator 
becomes a liar." 

@R9.2The proof that exaggeration is sometimes permissible and not considered lying is 
the hadith related by Bukhari and a Muslim that the Prophet (Allah bless him and give 
him peace) said, 

''.. As for Abul Jahm, his stick never leaves his shoulder, while Mu'awiya does not own 
a thing,'' it being understood that the latter owned the garment he was wearing, and 
the former set his stick aside when he slept and at other times. And Allah alone gives 
success (ibid.,515-16) . 

*2*Chapter R10.0: GIVING A MISLEADING IMPRESSION 

@R10.1(Nawawi:) Giving a misleading impression is among the most important topics, 
being freguently met with and often abused. It befits us to examine the matter closely, 
and whoever learns of it should reflect upon it and apply it. Having previously 
mentioned that lying is severely prohibited, and the danger that exists in saying 
something without any particular intention, what follows below shows a safe alternative 
to these. 

@R10.2Giving a misleading impression means to utter an expression that ostensibly 
implies one meaning, while intending a different meaning the expression may also have, 
one that contradicts the ostensive purport. It is a kind of deception. 

(A: It often takes the form of the speaker intending a specific referent while the 
hearer understands a more general one, as when a person asks a householder, ''Is So- 
and-so here?'' to which the householder, intending the space between himself and the 
guestioner rather than the space inside the house, replies, "He is not here.") 

@R10.3Scholars say that there is no harm (def: p8.2(A:) ) in giving a misleading 

impression if reguired by an interest countenanced by Sacred Law that is more important 
than not misleading the person being addressed, or if there is a pressing need which 
could not otherwise be fulfilled except through lying. 

When neither of these is the case, giving a misleading impression is offensive though 
not unlawful unless used as a means for wrongful gain or suppressing another's right, 
in which case it becomes unlawful. The above determine its permissibility. As for the 
hadith evidence, some of which permits it and some of which does not, it is to be 
interpreted in the light of the above criteria (al-Adhkar (y 102), 514). 

*2*Chapter R11.0: VERIFYING ONE'S WORDS BEFORE SPEAKING 
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0R11.1 Allah Most High says: 

-1- ''Pursue not that of which you have no knowledge. The hearing, the eyesight, the 
heart: all will be asked about * * (Koran 17:36). 

-2- ''He utters not a word save that an observer is present beside him’ 1 (Koran 50:18). 
@R11.2The Prophet (Allah bless him and give him peace) said, 

''It is lying enough for a man to repeat everything he hears.’’ (Ibid., 512-13) 

*2*Chapter R12.0: SPEAKING OF TAXES AS "THE RULER'S RIGHT" 

0R12.1(Nawawi:) One of the things most sternly prohibited and needful to warn people 
against is what the common people say about sales tax and the like (dis: p32), namely 
that ''this is the ruler's right,'' or 'you have to pay the ruler's due,'' and so 
forth, of references to ''right,'' ''obligation,'' and so on. This is one of the most 

objectionable practices and ugliest of reprehensible innovations. Some scholars even 
hold that anyone who calls these taxes a right thereby becomes an unbeliever, beyond 
the pale of Islam. 

But in fact, such a person does not become an unbeliever unless he actually considers 
it right while knowing it is unjust. The proper way to mention these is to say ''the 
ruler's tax,''''revenue,'' or similar words. And Allah alone gives success (ibid., 499- 
500) . 

*2*Chapter R13.0: CONVERSING ABOUT WHAT IS USELESS OR IMMORAL 

0R13.1(Nahlawi: ) Conversing about what is useless or immoral means discussing acts of 
disobedience, such as stories about drinking sessions and fornicators when there is no 
legitimate purpose connected with the conversation, which is unlawful because it 
manifests one's own disobedience or another's without there being any need to. Ibn 
Mas'ud (Allah be well pleased with him) said, ''The greatest in sins on the Judgement 
Day will be the one most given to speaking about the useless and immoral.'' 

0R13.2: Speaking About What Does Not Concern One 

As for speaking about what does not concern one, such as the story of one's travels, 
and the mountains, rivers, food, and clothes one saw while on them; when it does not 
contain lies, slander, ostentation, or other things that are unlawful, it is not in 
itself prohibited. Rather, it may be recommended, as when inspired by a good intention 
such as preventing others of accusing one of being arrogant or proud of not speaking, 
allaying another's timorousness, cheering up someone sad or ill, amusing or getting 
along well with the womenfolk, showing kindness to children, or similar motives. 

With these intentions it is not considered to be what does not concern one. 

@R13.3lt is recommended and praiseworthy to leave anything that does not concern one 
(def: 254) because one sguanders one's life by involvement in it and in mere amusement. 
The Prophet (Allah bless him and give him peace) said, ''The excellence of a person's 
Islam includes leaving what does not concern him,'' including excess verbiage, meaning 
to elaborate more than necessary about matters which do concern one, or to ask about 
things which are of no importance; though it does not include clarifying the details of 
difficult legal guestions, especially to those of limited understanding, or the need to 
repeat an exhortation, reminder, instruction, or the like, since it might be necessary. 
But when it is unnecessary to add details, one should express oneself succinctly and 
with brevity. The Prophet (Allah bless him and give him peace said, ''Good tidings to 
him who avoids the excess in his speech and spends the excess of his money.'' 

'Ali (Allah ennoble his countenance) said, ''The best discourse is expressive, great, 
brief, and interesting.'' (al-Durar al-mubaha (y99), 135-36) 

*2*Chapter R14.0: EXPLAINING THE KORAN BY PERSONAL OPINION 

@R14.1The Prophet (Allah bless him and give him peace) said, "Whoever speaks of the 
Book of Allah from his own opinion is in error." 
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@R14.2(Nahlawi:) The jurist Abul Layth says in Bustan al-'arifin, "The [above] 
prohibition only applies to the allegorical parts of it (dis: w6) , not to all of it, 
since Allah Most High says, "'As for those with deviance in their hearts, they pursue 
the allegorical of it’ (Koran 3:7). 

"The Koran came as a proof of moral answerability against all mankind and jinn, while 
if interpreting it were not permissible, it could not be a decisive proof. Since it is 
decisive, it is permissible for someone acguainted with the dialects of the Arabs and 
the circumstances under which various verses were revealed to interpret it. As for 
would-be exegetes who do not know the dimensions of Arabic, the figurative, literal, 
and the types of metaphor, it is not permissible for them to explain it beyond what 
they have heard, by way of reporting and not actual interpretation." 

The generality of the prohibition also entails that whoever does not know which verses 
abrogate others and which are abrogated, the points upon which there is scholarly 
consensus (def: b7), and the tenets of faith of Ahl al-Sunna, is not safe from error if 
he interprets the Koran with nothing beyond the implications of the Arabic. Mere 
linguistic familiarity with the language is insufficient, and one must also know what 
we have just mentioned. When one knows both, one may interpret the Koran, and is not 
doing so by mere opinion (ibid., 158). 

@R14.3(A: The above is egually true of hadith. Koran and hadith commentaries are of 
tremendous importance to teachers, speakers, writers, and translators who are preparing 
materials to present to Muslim audiences. The dictionary is not enough.) 

*2*Chapter R15.0: ASKING ABOUT THE NATURE OF ALLAH MOST HIGH 

@R15.1The Prophet (Allah bless him and give him peace) said: 

"People will keep wondering and asking each other until it is said, 'This is Allah's 
creation, but who created Allah?' Whoever finds anything like this, let him say, 'I 
believe in Allah and His messengers.' " (Ibid., 140) 

*2*Chapter R16.0: HYPOCRISY 

@R16.1(Nahlawi:) Hypocrisy is when a person's outward does not correspond to his 
inward, or his words to his deeds. It is of two kinds, hypocrisy in belief and 
hypocrisy in acts. Hypocrisy in belief is another name for concealed unbelief while 
outwardly professing Islam. It is the very worst form of unbelief. 

Allah Mighty and Majestic says, "Verily the hypocrites shall be in the lowest abyss of 
hell" (Koran 4:145). 

And this type consigns its perpetrator to hell forever. As for hypocrisy in act, it is 
that which does not concern one's faith. It is also termed spoken hypocrisy, and 
consists of saying what contradicts one's true state. It is one of the greatest of 
sins. It includes being two-faced, like the person who, when two people are at odds, 
speaks words to each that confirm their respective sides, or tells each what the other 
has said, or endorses the enmity of each, praises each, and promises each to help 
against the other. This is hypocrisy and more. But its blameworthiness applies only to 
worsening relations between people, for if done to settle their differences, it is 
praiseworthy. 

It is seldom that a person who visits leaders and important people is free of spoken 
hypocrisy. Someone told Ibn 'Umar (Allah be well pleased with father and son), "We 
visit our leaders and speak, but when we leave, we say something else." He replied, "In 
the days of the Messenger of Allah (Allah bless him and give him peace) we considered 
this hypocrisy." 

@R16.2As for assuaging those from whom one apprehends harm (mudara), it is permissible, 
being done to obviate the damage and evil anticipated from certain people, whether it 
be a ruler or someone else one has reason to fear (al-Durar al-mubaha (y99), 116-18). 

*2*Chapter R17.0: COMPROMISING ONE'S PRINCIPLES 

@R17.1(Nahlawi:) Compromising one's principles means religious lassitude and weakness, 
such as by saying nothing upon seeing acts of disobedience or unlawful things when able 
to change them without suffering harm. Such silence is unlawful. Its opposite is 
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firmness in religion. Allah Most High says, 

"They fight in the path of Allah and fear not the blame of whoever may blame them" 
(Koran 5:54). 

And the Prophet (Allah bless him and give him peace) said, "Speak the truth, even if 
bitter." 

But when one's silence is to prevent damage to oneself or others, it is a permissible 
form of assuaging those from whom one apprehends harm (mudara), and even recommended in 
some cases, as when it results in being saved from injustice, or is a means to fulfill 
a right recognized by Sacred Law (ibid., 112-13). 

*2*Chapter R18.0: RIDICULE AND SARCASM 

@R18.1(Nahlawi:) Ridicule entails showing disdain, sarcasm, or contempt for another in 
a way that causes laughter, whether by mimicking another's words or actions, by a 
gesture or by allusion. It is unlawful. 

Allah Most High says: 

-1- "Those who demean believers who voluntarily give charity-ridiculing those who find 
nothing to give but their own effort-it is Allah who is ridiculing them, and they shall 
suffer a painful torment" (Koran 9:79) . 

-2- ''0 you who believe: let not some men deride others who might well be better than 
they; and let not some women ridicule others who might well be better than they. Do not 
belittle one another or insult one another with nicknames'' (Koran 49:11). 

The Prophet (Allah bless him and give him peace) said: 

S A gate in paradise will open to one of those who mock people and a cry will be heard, 
'Come here, come here,' and he will come forward in concern and anxiety, but when he 
reaches it, it will close in front of him. And this will happen again and again, until 
the gate will open and the cry 'Come here, come here' will be heard as before, but he 
will not approach because he knows it will only close in front of him.'' 

@R18.2Ridicule is only unlawful when it hurts others' feelings. As for someone who 
purposely makes himself a laughingstock, perhaps such a person enjoys it, and jokes 
about him are considered mere humor. What is unlawful is the sarcasm that offends the 
person ridiculed, because of the insult and disdain involved, such as by laughing at 
his way of speaking, what he does, how he looks, or his physigue because of a defect 
therein. To laugh at any of these is to commit ridicule that is unlawful (ibid., 126- 
27) . 

*2*Chapter R19.0: JOKING 

@R19.1(Nahlawi:) The necessary condition for the permissibility of joking is that it 
does not contain lies or occasion fright to a Muslim or a non-Muslim citizen, because 
this hurts others, and we are forbidden to do so. 

@R19.2Excessive joking is blameworthy and forbidden, since it eliminates one's dignity 
and reserve, and creates resentment in certain situations and people. It also causes 
immoderate laughter, which kills the heart. The prophet (Allah bless him and give him 
peace) said to this companions. 

''Who will take these words and apply them, or knows someone who will?'' Abu Hurayra 

answered, ''I will, 0 Messenger of Allah,'' whereupon the Prophet (Allah bless him and 

give him peace) took his hand and enumerated five things saying: ''Avoid the unlawful 
and you will be the most religious of people.'' 

''Be satisfied with what Allah has allotted you and you will be the richest of 
people.’’ 

'Threat your neighbor well and you will be a believer.'' 

'Love for others what you love for yourself and you will be a Muslim.'' 

''Avoid excessive laughter, for too much laughter kills the heart.'' (al-Durar al- 
mubaha (y99), 127-28) 

*2*Chapter R20.0: PICKING APART ANOTHER'S WORDS 

@R20.1(Nahlawi:) Picking apart another's words consists of attacking another's speech 
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by revealing the mistakes in it, whether its weak Arabic, meaning, or the intention of 
the speaker, as when one says, ''This is true, but you do not intend the truth by it,'' 
when such an attack involves no other motive than contempt for the other and displaying 
one’s cleverness. It is unlawful. The Prophet (Allah bless him and give him peace) 
said: 

'Whoever forgoes to cavil when he is in the wrong will have a home built for him on 
the edge of paradise. Whoever forgoes it when in the right will have a home built for 
him in the middle of paradise. And whoever improves his own character, a home will be 
built for him in the highest part of paradise.’’ 

When a believer hears something true, it befits him to accept it. If it is not true, 
but is unconnected with religious matters, he should remain silent, though if connected 
with religious matters, he is obliged to show that it is false and to condemn it if 
there is a chance that anyone will believe him, because this is forbidding the wrong. 

0R2O.2: Giving a Positive Interpretation to Others' Seeming Mistakes 

Nawawi (Allah Most High have mercy on him) mentions, in the section of the introduction 
of Sharh al-Muhadhdhab about the behavior of teacher and student, that ''it is 
obligatory for a student to give a positive interpretation to every utterance of his 
brothers that seems to be wrong until has exhausted seventy excuses. No one is 
incapable of this except a failure.’’ 

0R2O.3: Reading Works that are Beyond One’s Understanding or Capacity 

The Sheikh al-Akbar (A: Muhyiddin ibn al-'Arabi), Allah Most High sanctify his inmost 
being, writes in his letter about the spiritual station of annihilation in gnostic 
vision: ''When a book falls into a person's hands concerning a subject he knows nothing 
about [A: knows meaning through having studied in with sheikhs who are masters of it] 
and has not learned by engaging in it at first hand, he should do absolutely nothing 
with the book, but rather return it to those whom it concerns. He should not believe, 
disbelieve, or discuss it at all’’ (ibid., 131-32). 

*2*Chapter R21.0: LEARNED DISPUTATION 

@R21.1(Nahlawi:) Disputation is what relates to clarifying various legal positions and 
making a case for them. When the intention behind this is to embarrass one’s opponent 
or display one's superiority, it is unlawful or even unbelief according to some 
scholars. But when disputation is intended to reveal the truth, as is rare, then it is 
permissible or even recommended. Allah Most High says, 

''Dispute with them with that which is better’’ (Koran 16:125), 

meaning, as Baydawi notes, by the best means of disputation, gently and affably, using 
the simplest approach and most familiar premises, since this more effectively cools 
opponents' vehemence and exposes their contentiousness (ibid., 132) 

*2*Chapter R22.0: ARGUING 

@R22.1(Nawawi:) Arguing is importunateness in speech to gain one's end, whether 
monetary or other. It may be intitiated by oneself or in response to another. If one 
objects that a person must argue to obtain his rights, the reply is that the stern 
condemnation of it applies to those who argue without right or knowledge, or someone 
who adds abuse to his speech that is not necessary to secure his rights, or is 
motivated to argue by nothing besides an obstinate desire to win and to finish his 
opponent. As for someone who has been wronged and makes his case in a way compatible 
with the Sacred Law, without belligerence, excessiveness, or importunateness, and not 
intending mere obstinacy and abuse, it is not unlawful, though it is better to avoid it 
if there is any way to do so, for keeping one's tongue within the limits of fair play 
during the course of an argument is virtually impossible. Moreover, arguing produces 
rancor in hearts and causes animosity that can lead to actual hatred between two 
people, until each comes to be pleased when harm befalls the other and to be displeased 
at the good, and unleashes his tongue against the other's reputation. Whoever argues 
runs the risk of these calamities. AT minimum, a guarrel comes to preoccupy one's heart 
so that during the prayer one's thoughts turn to debating and arguing, and one does not 
remain as one should. 
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0R22.2A certain person remarked, N I have not seen anything that impairs one's 
religion, diminishes one's respectability, ends one's happiness, or preoccupies one's 
heart like arguing' ' (al Adhkar (yl02) , 502-3) . 

*2*Chapter R23.0: ASKING ABOUT ANOTHER'S MISTAKES 

0R23.1(Nahlawi:) It is forbidden to ask about another's errors and blunders in order to 
tell them they have made a mistake or to embarrass them, being unlawful because it 
entails injury to another and belittling him in front of people. But when one's asking 
about mistakes is to learn or teach, or to test or sharpen students' minds or make them 
reflect, then it is recommended and desirable, because it facilitates the comprehension 
of religious knowledge (al-Durar al-mubaha (y99), 140). 

*2*Chapter R24.0: SEARCHING OUT A PERSON'S FAULTS 

0R24.1(Nahlawi: ) Asking about and searching out the faults of others is spying, which 
Allah Most High has forbidden by saying, s Do not spy'' (Koran 49.12), meaning to look 
for the shameful points of Muslims. The Prophet (Allah bless him and give him peace) 
said: 

-1- ' s If you search for people's shameful points, you corrupt them. . . ' ' 

-2- ''0 you have entered Islam with your tongues but whose hearts faith has not 
entered: do not slander people, and do not ferret out people's shameful points. Whoever 
searches out the shameful points of his brother, Allah will search out his own shameful 
points, and if Allah searches out a person's shameful points, be sure that He will 
disgrace him even if he should remain in the middle of his house.'' (Ibid., 145) 

*2*Chapter R25.0: DISPLAYING SATISFACTION AT A MUSLIM'S TROUBLES 

@R25.1The Prophet (Allah bless him and give him peace) said. 

Do not show joy at the misfortune of your brother, lest Allah have mercy on him and 
afflict you with misfortune.'' 

(al-Adhkar (yl02), 474) 

*2*Chapter R26.0: OBSCENITY 

@R26.1The Prophet (Allah bless him and give him peace) said: 

-1- 'A believer is not given to reviling, cursing, obscenity, or vulgarity.'' 

-2- ''Whatever contains vulgarity is made ugly by it, and whatever contains modesty is 
made beautiful by it.'' 

@R26.2(Nawawi:) Obscenity and vulgarity are forbidden, as is attested to by many well- 
known and rigorously authenticated (sahih) hadiths, obscenity meaning to express ugly 
or vulgar matters, in plain words, even if they are true and the speaker is being 
honest. One should instead express such things by alluding to them in a polite way that 
nevertheless conveys what is meant, as is done by the Holy Koran and authentic noble 
hadiths. Allah Most High says: 

-1- ''It is permitted to you on the nights of the fast to enter unto your wives'' 

(Koran 2:187). 

-2- ''How can you take it [the marriage payment] back when you have entered unto one 
another?'' (Koran 4:21). 

-3- ''But if you divorce them before you have touched them...'' (Koran 2:337). 

There are many Koranic verses and authentic hadiths that employ similar words. Scholars 
say that comprehensible allusions should be used for these and other matters one is 
hesitant to mention by name. One alludes, for example, to sexual intercourse with a 
woman as ''going unto,'' ''lovemaking,'' ''sleeping with,'' and so forth, and does not 

use explicit words such as copulate or the like; and similarly alludes to urinating and 
voiding excrement as ''answering the call of nature, " or ''going to the bathroom,'' 
and does not simply say ''defecate,'' ''urinate,'' and so forth. The same is true of 

mentioning personal blemishes such as leprosy, halitosis, underarm odor, and the like, 
which one should refer to by polite words that indicate what is meant. Other matters 
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should be dealt with as in the above mentioned examples-all of which applies to cases 
in which there is no need to plainly refer to these things by name. 

When the need arises to explain or teach, and one fears that the listener may nor grasp 
one’s allusion or may misunderstand the meaning, one should plainly say the thing's 
name so that the real meaning is understood. And this is how one should interpret the 
hadiths that have reached us which contain such straightforward expressions, as arising 
from the needs we have mentioned, for communicating clearly is more important than mere 
decorum. And Allah alone gives success (ibid., (y!02), 508-9). 

*2^Chapter R27.0 

0R27.1: Severity in Speech and Harshness 

(Nahlawi:) Severity in speech and harshness are blameworthy when out of place, their 
proper place being in forbidding the wrong, if gentleness and affability prove 
ineffective (dis: q5.5), as well as in imposing prescribed legal penalties, and in 
reprimanding or disciplining those who require it Allah Most High says: 

-1- ... And be harsh with them'' (Koran 9:73). 

-2- ''Let them find severity in you' ' (Koran 9:123) . 

-3- NN Let not pity for them seize you concerning the religion of Allah'' (Koran 24:) 

@R27.20ther than in the above-mentioned cases, it is praiseworthy for one to use 
amiable words, have a cheerful expression, and to smile. The Prophet (Allah bless him 
and give him peace) said: 

''There is a dwelling in paradise whose outside can be seen from inside [A: from its 
lucidness and purity].'' Abu Malik Ash 'ari asked, ''Whose shall it be, 0 Messenger of 
Allah?'' And he said, '' He whose speech is fair, who feeds others, and who spends the 
night standing in prayer when people sleep.'' (al-Durar al-mubaha (y99) m 144-45) 

*2*Chapter R28.0: FRIGHTENING OR COERCING A BELIEVER 

@R28.1(Nahlawi:) To make a believer fear other than disobedience or coerce him to do 
something he is averse to, such as giving a gift, marrying, or selling something-all 
this is hurting him, and hurting a believer is unlawful. The Prophet (Allah bless him 
and give him peace) said, 

''Whoever frightens a believer, it is incumbent that Allah not protect him from the 
terrors of Judgement Day as a fitting recompense.'' 

Najm al-Ghazzi says in Husn al-tanabbuh, ''Among the works of the Devil is frightening, 
annoying, or alarming a believer, all of which is unlawful'' (ibid., 157-58). 

*2*Chapter R29.0: REJECTING A BROTHER'S EXCUSE 

@R29.1The Prophet (Allah bless him and give him) said, 

'When someone offers an excuse to his fellow Muslim and the latter does not accept it, 
his sin is like the crime of imposing taxes [dis: p32].'' (Ibid 157) 

*2*Chapter R30.0: DRIVING AWAY THE POOR, THE WEAK, THE ORPHAN, OR THE BEGGAR 

@R30.1Allah Most high says: 

-1- ''As for the orphan, do not oppress him; and as for the beggar [dis: r39], turn him 
not away'' (Koran 93:9). 

-2- ''Do not drive away those who call upon their Lord morning and evening, seeking His 
countenance: you are not responsible for anything of their account, nor they for 
anything of yours, that you should drive them away and thus become of the wrongdoers'' 
(Koran 6:52). 

-3- ''Lower your wing unto the believers'' (Koran 15:88). (al-Adhkar (Y102), 481-82) 

*2*Chapter R31.0: PUTTING OFF ONE'S FATHER OF MOTHER 

@R31.1(Nawawi:) It is very sternly prohibited to putt off one's father or mother. Allah 
Most High says: 

''Your Lord decrees that you shall worship none but Him and treat your parents well. If 
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one or both of them reach old age while with you, do not say 'Uff' to them or put them 
off, but speak respectfully to them. Lower for them the wing of humbleness, out of 
mercy, and say, '0 Lord, have mercy on them, as they raised me when I was young’ '' 
(Koran 17.24-25). (Ibid.,509) 

*2*Chapter R32.0: CIRCUMSTANCES IN WHICH CONVERSATION IS OFFENSIVE 

@(N: Offensive, when used without further gualification by Hanafis (A: in their books 
on the lawful and unlawful (al-hazr wa al-ibaha) ) means unlawfully offensive (makruh 
tahriman), and its ruling is the same as the unlawful (A: is in the Shafi'i school). ) 

@R32.1: Interrupting Oneself or Others 

(Nahlawi:) It is offensive to interrupt someone else's words with one's own when the 
former consist of teaching Sacred Knowledge. Some scholars hold that to greet a group 
with ''as Salamu 'alaykum'' when they are learning religious knowledge is a sin. It is 
also offensive to interrupt one's own words with speech of a different kind when 
reciting Koran, supplicating, explaining the Koran, teaching hadith, or addressing 
people, and while doing this, for example, one turns to someone and tells him to go buy 
some things needed at home. 

Conversation is offensive for anyone seated listening to a pious exhortation, or 
instruction, or in the presence of someone above his own level. It is also offensive 
for such a person merely to turn to look at something else, or to stir when there is no 
need, all of which is poor manner,s levity, precipitateness, and thoughtlessness. 
Rather, the one speaking should set for the what he means to say without irrelevant 
asides until finished, and the person addressed should heed the speaker, paying 
attention to him and listening until he finishes, without looking around, stirring, or 
talking; especially if the speaker is explaining the words of Allah Most High or His 
messenger (Allah bless him and give him peace). But one is excused if a pressing 
physical or religious need arises that there is no alternative but to fulfill, since 
necessity excuses one from any rule whatever (A: but only to the degree demanded by 
necessity). 

0R32.2: Disrespect to Those with Authority Over One 

It is offensive to contend against the words of anyone with authority over one (A: 
countenanced by Sacred Law), or talk back, oppose, rebut, or disobey such a person in 
anything lawful (A: meaning not unlawful or offensive), the prohibition applying to 
such people as a follower with his leader, son with his parents, student with his 
teacher wife with her husband, or unlearned person with a scholar. All of this is very 
ugly behavior and deserves disciplinary action (def: o!7), since each of these is 
obliged to obey the one over them. 

0R32.3: This-Wordly Words in a Mosgue 

It is offensive to speak about this-worldly matters, meaning words that would 
otherwise be permissible, in a mosgue when there is no excuse (A: if one makes a habit 
of it). (N: the more reliable position is that it is not offensive, but merely better 

not to (khilaf al-awla) >) 

@R32.4: Speaking During the Sermon of the Friday Prayer 

It is offensive to speak during the sermon on Friday, whether it be to say 'Subhan 
Allah,'' the Blessings on the Prophet (Allah bless him and give him peace), or to 
command the right or forbid the wrong, the reason for the prohibition being that 
listening to the Friday prayer sermon is obligatory, as it takes the place of two of 
the rak'as of the noon prayer, so that things offensive during the prayer are offensive 
while listening to the sermon. The Prophet (Allah bless him and give him peace), said, 
''When the imam is giving the sermon on Friday, and you tell your companion, 'Listen,' 
you have made an impertinent remark.'' 

0R32.5: Speaking When the Koran is Being Recited 

It is offensive to speak when the Koran is being recited, for listening to it and 
heeding it are absolutely obligatory, whether one is performing the prayer or not, and 
whether one comprehends it or not (A: but only if its words are distinctly audible to 
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one). Allah Most High says, 

'When the Koran is recited, listen and pay heed to it’' (Koran 7:204). 

0R32.6: Speaking Without Need to a Member of the Opposite Sex 

It is offensive for a male to speak without need to a young woman who is not a member 
of his unmarriageable kin (def: m6.1). He should not say 'Arhamkum Allah’’ (Allah 
have mercy on you) if she sneezes, greet her with ''as-Salamu 'alaykum’’ (A: which is 

unlawful in the Shafi'i school) nor return her Salams if she says them (A: which is 
offensive for Shafi'is). He should not say these aloud, but to himself, all of which 
likewise holds for a young woman's speaking to a man who is not a member of her 
unmarriageable kin (m6.2). The prohibition of these is due to the Prophet's having 
said (Allah bless him and give him peace), 

''The adultery of the tongue is speech.’’ 

@R32.7: Speaking When Lovemaking or in the Lavatory 

It is offensive to speak while lovemaking, or when in the lavatory or relieving 
oneself. 

It is offensive to laugh in circumstances in which speaking is offensive. 

@R32.8: Speaking After the Coming of Dawn Before Performing the Dawn Prayer 
It is offensive to speak of this-worldly things between dawn and performing the dawn 
prayer (subh). Some hold this extends until sunrise (al-Durar al-mubaha (y99), 145- 
49) . 

0R32.9: Conversation after Performing the Nightfall Prayer ('Isha) 

(Nawawi:) It is offensive for someone who has prayed the nightfall prayer ('isha) to 
converse about things permitted at other time,s meaning permissible words which would 
otherwise be the same to say or not to. Discourse that is unlawful or offensive at 
other times is even more sternly prohibited or offensive at this time. As for 
conversation about what is good, such as teaching Sacred Knowledge, relating the words 
of the pious, describing noble gualities, or speaking to one’s guest, none of these is 
offensive, but rather they are commendable (al-Adhkar (y102), 504) . 

*2*Chapter R33.0: PEOPLE OFFENSIVE TO GREET WITH SALAMS 

@R33.1(Nahlawi:) It is offensive (def: r32.0) to greet with ''as-Salamu 'alaykum’’ 
anyone who is: 

-1- performing the prayer, reciting the Koran invoking Allah (dhikr), reading hadith to 
others, giving the Friday prayer sermon (khutba), or listening to any of these; 

-2- a student of jurisprudence repeating a lesson over to himself to facilitate 
memorizing it, someone informing ordinary people of legal rulings, or anyone engaged in 
a lesson of Sacred Knowledge; 

-3- giving the call to prayer or call to commence (igama); 

-4- teaching; 

-5- seated waiting for the prayer, or saying 'Subhan Allah’’; 

-6- eating; 

-7- a corrupt person who does not conceal his acts of disobedience; 

-8- a young lady who is not a member of one’s unmarriageable kin (dis: r32.6); 

-9- someone who plays games that are not permissible (dis: k29.5), slanders others, 
sings, is an old wag, a chronic liar, addicted to profitless conversation, reviles 
others, or looks at women's faces, all of whom are offensive to greet unless their 
repentance from these things is known; 

-10- someone who is enjoying his wife, whose nakedness is exposed, who is relieving 
himself, drowsy, asleep, or someone who is in a bathhouse. 

0R33.2: Responding to Salams: 

It is not obligatory to respond to someone's Salams in circumstances where greeting him 
is uncalled-for, except for a corrupt person ((7) above), whose Salams it is obligatory 
to return. It is not obligatory to answer the Salams of someone who is a child, 
intoxicated, or insane. Nawawi (Allah Most High have mercy on him) says in his 
commentary on Sahih Muslim, ''Scholars disagree about greeting non-Muslims with as- 


344 



Salamu 'alaykum' or returning their Salams. We hold that it is unlawful to say it to 
the first, though is obligatory to return their greetings by saying 'alaykum' (and upon 
you), or simply, 'Alaykum.’ Other scholars hold it is permissible to greet them first 
with 'as-Salamu 'alaykum' '' (al-Durar al-mubaha (y99) , 150151). 

*2*Chapter R34.0: BOASTING 

@R34.1Allah Most High says, 

"Do not praise yourselves: He knows best who is godfearing'' (Koran 53:32) 

@R34.2The Prophet (Allah bless him and give him peace) said, 

"Allah has inspired to met that you are all to be humble towards each other such that 
no one transgresses against or exalts himself above another." (al-Adhkar (yl02), 473- 
74) 

*2*Chapter R35.0: REVEALING ONE'S SINS TO OTHERS 

@R35.1The Prophet (Allah bless him and give him peace) said: 

"All of my Community shall be pardoned, save those who commit sins openly. Committing 
them openly includes a man who does something shameful at night, and when morning 
comes, Allah having hidden his act, he says, ''0 So-and-so, last night I did such and 
such'; his Lord having concealed it for him at night, while in the morning he pulls 
away the cover with which Allah had concealed it for him.'' 

@R35.2(Nawawi:) It is offensive for a person who has been afflicted with an act of 
disobedience or the like to inform another of it. Rather, one should repent to Allah 
Most High by desisting from it at once, regretting what one has done, and firmly 
resolving never to do the like of it again. These three things are the integrals of 
repentance, which is not valid without them. There is no harm in telling about a sin to 
one's sheikh or other person who may be expected to teach one how to desist from the 
act or refrain from similar acts, or appraise one of the causes that led to it, or pray 
for one, and so forth. If such is the case, informing him is commendable. It is only 
offensive to do so when no such interest can be served (ibid., 498). 

*2*Chapter R36.0: REVEALING A SECRET 

@R36.1The Prophet (Allah bless him and give him peace) said, 

''When a man says something, then glances left or right, his words are a confidence to 
be kept.''(Ibid., 507) 

@R36.2(Nahlawi:) Telling a secret means to inform others of a remark, action, or state 
which one learns of from someone who wants it to remain hidden, whether it be good or 
bad. This is hurting him, and hurting others is unlawful. 

Whenever people meet, it is obligatory to keep secret any act that occurs, any words 
spoke, or any state attributable to someone, when these concern something one would 
normally wish to remain confidential, while not being unlawful. If unlawful, then: 

-1- If it is against Allah Most High alone and does not involve legal measures such as 
prescribed legal penalties or disciplinary action (def: ol7), then it must be kept 
secret. 

-2- If it involves legal measures, as do fornication (dis: ol2) and drinking (ol6), 
then one has a choice between revealing it or not, though it is superior to conceal it. 
-3- if it involves another person's rights, then if concealing it entails harm to 
anyone, or if it concerns prescribed legal measures such as retaliation for an injury 
or death (def: o3), or covering the cost of an article destroyed through negligence, 
then if the person whose rights have been infringed is ignorant of it, one is obliged 
to make the matter known, and must testify to it if asked to. 

-4- If it involves another's rights, but concealing it does not entail harm to anyone 
and it does not concern prescribed legal measures, or it entails one of these two, but 
the person concerned already knows of it through another and one has not been asked to 
testify about it, then one is obliged to conceal the matter. (al-Durar al-mubaha (Y99), 
134) 


345 



*2*Chapter R37.0: DISAFFECTING A PERSON'S FAMILY FROM HIM 

@R37.1(Nawawi:) It is unlawful for a person to mention anything to another's servant, 
wife, son, and so forth that could disaffect them from him, unless one is commanding 
the right or forbidding the wrong. The Prophet (Allah bless him and give him peace) 
said,''He who disaffects a person's wife or servant from him is not of us.'' (al-Adhkar 
(Y102), 498) 

*2*Chapter R38.0: CURSING 

0R38.1: The Prohibition of Cursing Others 

(Nawawi:) Cursing an upright Muslim is unlawful by unanimous consensus of all Muslims. 
The Prophet (Allah bless him and give him peace) said, 

'Cursing a believer is like killing him.'' 

0R38.2: The Permissibility of Cursing Those Who Commit Disobedience When They are not 
Personally Identified or Known 

It is permissible (A: but not rewarded by Allah) to curse those who possess blameworthy 
characteristics, such as by saying, ''Allah curse oppressors,'' ''Allah curse the 

corrupt,'' ''Allah curse picture makers,'' and so forth. Well-known and rigorously 

authenticated (sahih) hadiths verify that the Prophet (Allah bless him and give him 
peace) said: 

-1- ''Allah curse her who wears false hair and her who arranges it for another''; 

-2- ''Allah curse him who eats usurious gain (riba) ''; 

-3- ''Allah curse those who make pictures''; 

-4- ''Allah curse him who surreptitiously changes property-line markers''; 
all of these being found in Bukhari, Muslim, or both. 

As for cursing a particular person who commits some act of disobedience, such as an 
oppressor, adulterer, maker of pictures, thief, or one who consumes usurious gain; the 
hadith evidence seems to suggest it is not unlawful, though Ghazali indicates (A: and 
it is the most reliable opinion) that it is unlawful unless the person cursed is 
someone we know has died in a state of unbelief, such as Abu Lahab, Abu Jahl, Pharaoh, 
Haman, and their likes. This, as Ghazali notes, is ''because to curse means to distance 
another from the mercy of Allah Most High, while we do not know how the particular 
corrupt person or non-Muslim will end his life. As for those the Prophet (Allah bless 
him and give him peace) personally cursed, perhaps it was because he knew they would 
die in unbelief. Praying that evil befalls a person is similar to cursing, even when 
against a tyrant, such as saying, 'May Allah not heal him,' 'May Allah not keep him 
safe,' and similar remarks, if of a Muslim]. And likewise for cursing any animals or 
inanimate objects whatever-all this is objection-able [A: meaning offensive]'' (al- 
Adhkar (Y102), 476-80). 

*2*Chapter R39.0: BEGGING 

@R39.1(Nahlawi:) It is unlawful to ask for money or other worldly advantage from 
someone one has no right to ask, unless there is a necessity to. The Prophet (Allah 
bless him and give him peace) said, 

'One of you keeps begin until when he meets Allah Most High, there is not a piece of 
flesh left on his face, ' ' 

which is interpreted as referring to anyone who asks when it is not permissible to do 
so. The degree of necessity that permits begging is when one is unable to earn a living 
due to illness or weakness and does not have enough food to last one day (al-Durar al- 
mubaha (y99), 139). 

*2*Chapter R40.0: MUSIC, SONG, AND DANCE 
0R4O.1: Musica Instruments 

(Ibn Hajar Haytami:) As for the condemnation of musical instruments, flutes, strings, 
and the like by the Truthful and Trustworthy (Allah bless him and give him peace), who 
''does not speak from personal caprice: it is nothing besides a revelation inspired'' 
(Koran 53:3-4), 

let those who refuse to obey him beware lest calamity strike them, or a painful 
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torment. The Prophet (Allah bless him and give him peace) said: 

-1- 'Allah Mighty and Majestic sent me as a guidance and mercy to believers and 
commanded me to do away with musical instruments, flutes, strings, crucifixes, and the 
affair of the pre-Islamic period of ignorance.'’ 

-2- ''On the Day of Resurrection, Allah will pour molten lead into the ears of whoever 
sits listening to a songstress. 11 

-3- "Song makes hypocrisy grow in the heart as water does herbage 

-4- ''This Community will experience the swallowing up of some people by the earth, 
metamorphosis of some into animals, and being rained upon with stones.'' Someone asked, 
''When will this be, 0 messenger of Allah?'' and he said, ''When songstresses and 
musical instruments appear and wine is held to be lawful.'' 

-5- ''There will be peoples of my Community who will hold fornication, silk, wine, and 
musical instruments to be lawful....'' 

All of this is explicit and compelling textual evidence that musical instruments of all 
types are unlawful (Kaff al-ra'a' 'an muharramat al-lahw wa al-sama' (y49), 2.269-70). 

@R40.2(Nawawi:) It is unlawful to use musical instruments-such as those which drinkers 
are known for, like the mandolin, lute, cymbals and flute-or to listen to them. It is 
permissible to play the tambourine at weddings, circumcisions, and other times, even if 
it has bells on its sides. Beating the kuba, a long drum with a narrow middle, is 
unlawful (Mughni al-muhtaj ila ma'rifa ma'ani alfaz al-Minhaj (y73) m, 4.429-30) . 

0R4O.3: Singing Unaccompanied By Musical Instruments 

(Ibn Hajar Haytami:) As for listening to singing that is not accompanied by 
instruments, one should know that singing or listening to singing is offensive except 
under the circumstances to be mentioned in what follow. Some scholars hold that singing 
is sunna at weddings and the like, and of our Imams, Ghazali and 'Izzi ibn 'Abd al- 
Salam say that it is sunna if it moves one to a noble state of mind that makes one 
remember the hereafter. It is clear from this that all poetry which encourages good 
deeds, wisdom, noble gualities, abstinence from this-worldly things, or similar pious 
traits such as urging one to obey Allah, follow the sunna, or shun disobedience, is 
sunna to write, sing, or listen to, as more than one of our Imams have stated is 
obvious, since using a means to do good is itself doing good (kaff al-ra'a' ' an muhar¬ 
ramat al-lahw wa al-sama' (y49), 2.273). 

0R4O.4: Dance(Nawawi: (n: with commentary by Muhammad Shirbini Khatib) ) It is not 

prohibited to dance ((Shirbini:) which is not unlawful because it is only motions made 
while standing or bowing. Furani and others have expressly stated that neither is it 
offensive, but rather is permissible, as is attested to by the hadith related in the 
sahihs of Bukhhari and Muslim that the Prophet (Allah bless him and give him peace) 
stood before 'Ai'isha (Allah be well pleased with her) to screen her from view so that 
she could observe the Abyssinians sporting and dancing) -unless it is languid, like the 
movements of the effeminate (Mughni al-muhtaj ila ma'rifa ma'ani alfaz al Minhaj (y73), 
4.430) . 

* 1*BOOK S: [Ibn Qudaama's] DELUSIONS 
0CONTENTS 

Those Deluded by This World, Allah's Forgiveness, or Works sl.O 

Those Deluded by Allah's Forgiveness si.2 

Those Deluded by Their Works si.2 

The Delusions of Islamic Scholars s2.0 

Those Remiss in Outward Conduct s2.0 

Those Who Neglect Their Inward Faults s2.2 

Theological Polemicists s2.4 

Sermonizers s2.5 

Learning Hadith for the Sake of Reputation s2.6 
Arabists s2.7 

The Real Aim Is to Lean Sake of Reputation s2.6 

The Delusions of Devotees s3.0 

Those Plagued by inner Uncertainties s3.2 
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Delusions in Various Kinds of Worship s3.4 
Koran recital s3.4 
Fasting s3.5 
Pilgrimage s3.6 

Commanding the right and forbidding the wrong s3.7 
Leading the prayer s3.8 
Abstaining from this world s3.9 
Supererogatory works s3.10 

Learning to Avoid the Dangers of Ostentation, Etc. s3.11 
The Delusions of Would-Be Sufis s4.0 
External Pretenders s4.1 
Memorizers of Terminology s4.2 

Those ''Above the Sacred Law’’ (Ibahiyyun) s4.3 
Words of Sufis on Being Above the Law s4.4 
Junayd s4.5 
Ghazali s4.6 

Muhyiddin ibn al-'Arabi s4.7 

Ahmad al-'Alawi s4.8 

'Abd al-karim Jili s4.9 

Reasons for the delusion s4.10 

Stopping at the First Traces of Gnosis s4.11 

The Delusions of the Wealthy s5.0 

Writing Names on Mosgues Built, Etc. s5.1 

Personal Devotions Without Spending for Allah s5.2 

Manipulating Others with Zakat s5.3 

Listening to Exhortations Without Heeding Them s5.4 
Remedying Delusions s6.0 

Afterlife Depends on Correcting the Heart s6.1 
The Means of Ridding Oneself of Delusions s6.1 

*2*Chapter S1.0: THOSE DELUDED BY THIS WORLD, ALLAH'S FORGIVENESS, OR THEIR OWN WORKS 

0S1.1 (Ibn Qudama Magdisi (dis: gO.l) :) There are people misled by this world, saying, 
''Cash is better than credit: This world is cash while the next world is credit.'' And 
it is a point of deception, for cash cannot be better than credit unless the amount of 
each is egual. Now a person's life, when compared to the hereafter, obviously does not 
amount to even a thousandth part before he breathes his last, while someone who says 
that ''cash is better than credit'' means ''provided the credit eguals the cash.'' And 
this is the delusion of unbelievers. As for those immersed by sin while their faith in 
eternal truths remains sound, they share this delusion with unbelievers, by preferring 
the present life to the hereafter, but their lot is easier than the unbelievers' in 
that their basic faith will keep them from unending punishment. 

0S1.2: Those Deluded By Allah's Forgiveness 

Other sinners delude themselves by saying, ''Allah is generous, we but rely on His 
forgiveness,'' while the learned tell us that if one longs for something one pursues 
it, and if one fears something one shuns it. Whoever hopes for forgiveness while 
persisting in wrongdoing is deluded. One must know that Allah Most High with His vast 
mercy, is terrible in retribution, having decreed that unbelievers shall abide in hell 
forever (dis: w55) even though their unbelief does not hurt Him in the slightest. He 
has made some of His servants prey to infirmities and trials in this world, though He, 
Glorious and Exalted, is guite able to eliminate them. Moreover, He has made us fear 
His punishment. How can we not be afraid? Fear and hope drive and arouse one to action. 
That which does not spur one to works is deception, as is clear from the fact that the 
''hope'' of most people makes them do nothing at all or prefer disobedience. It is odd 
that early Muslims both worked and feared, while nowadays, though falling far short, 
people feel secure and tranguil as though they knew more about the generosity of Allah 

Most High than the prophets and the righteous. If it could be had by wishing, why did 

the latter fatigue themselves and weep so much? Does Allah condemn the Jews and 
Christians for anything besides being this way when He says, ''They grasp at the paltry 

things of this low life and say, ''We shall be forgiven,' '' (Koran 7:169). 
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This delusion resembles that of people who do both good and evil, but more of evil, 

while imagining their good to be greater. One might see them give a dirham as charity 

while having wrongfully appropriated many times that amount, or maybe even giving as 
charity something wrongfully acguired, relying on such a donation, which is like 
someone putting a dirham in one scalepan, a thousand in the other, and hoping the scale 
will balance. Or another of them who thinks his good acts are more than his evil ones, 
the reason for which is that he keeps track of the number of good deeds, but does not 
take himself to task for the bad one,s nor consider his sins. For example, he says, 

'Astaghfir Allah'' (May Allah forgive me) and 'Subhan Allah'' (Glory be to Allah) a 

hundred times a day, but then spends the rest of his day slandering Muslims and making 
ugly remarks, seeing the virtue of saying ''Subhan Allah'' and ''Astighfir Allah,'' but 
not the punishment for slander forbidden speech. 

@S1.3Delusions generally occur among four kinds of people: Islamic scholars, devotees, 
would-be Sufis, and the wealthy. 

*2*Chapter S2.0: THE DELUSIONS OF ISLAMIC SCHOLARS 
0S2.1: Those Remiss in Outward Conduct 

As for religious scholars, some master the legal and rational sciences but neglect to 
examine their outward habits and practices, not keeping their external self from sin or 
making it faithful in obedience. They are deluded by their learning and feel sure they 
rate high with Allah. If they were to look with the eye of insight, they would see that 
the whole point of knowing about religious practice is to apply it. 

Without works, it is useless. Allah Most High says, 'He who purifies it [the soul] has 
succeeded'' (Koran 91:9), not, N 'He who knows how to purify it has succeeded.'' If the 
Devil reminds such a person of the virtues of learned people, let the person for his 
part remember what has reached us about corrupt scholars, such as Allah's saying, 

...like a donkey laden with books' ' (Koran 62:5) . 

0S2.2: Those Who Neglect Their Inward Faults 

Others master religious learning and its outward performance, but do not examine their 
hearts to eliminate the blameworthy traits therein such as pride, envy, ostentation, 
and seeking exaltation or fame. These have made their exterior seemly while neglecting 
their interior, forgetting the words of the Prophet (Allah bless him and give him 
peace), ''Allah does not look at your appearance or property, but only at your hearts 

and works.'' 

Such people apply themselves to works but do not apply themselves to hearts, though the 
heart is the real foundation, since no one is saved 
'except he who comes to Allah with a pure heart'' (Koran 26:89). 

They resemble someone who sows grain that comes up with weeds choking it out, but when 
ordered to weed it, merely trims away the weeds' twigs and stems, neglecting the roots, 
which take stronger hold. 

Another segment of scholars know that these inner gualities are condemnable, but out of 
self satisfaction feel they are above them, and the they are too good as far as Allah 
is concerned for Him to afflict them with such traits, that only common people have 
them and not people at their own level of learning. When symptoms of arrogance or 
avidness for leadership appear is such people, one of them may say, ''This is not 
arrogance, but only seeking to exalt Islam, display the nobility of religious learning, 
and to spite those given to reprehensible innovations. Were I to wear clothes less fine 
or sit with a lower class of people, the enemies of religion would smirk, and gloat at 
my humiliation, which amounts to humiliating Islam.'' And he forgets about delusion, 
and that it is Satan Who has seduced him with this, which is plain from the fact that 
the Prophet (Allah bless him and give him peace) and his Companions were humble in 
manner and preferred the way of poverty and lowliness. 

Still other scholars have acguired religious knowledge, purified their exterior 
actions, making them seemly with obedience, and examined their hearts, purifying them 
of ostentation, envy, pride, and the like, and yet there remain snares of the Devil and 
tricks of the ego hidden in the recesses of their hearts which they have failed to 
notice and this neglected. You might see one of them spending the night and day in 
learning various religious sciences, organizing them and polishing up their 
terminology, such a person thinking his motive is the desire to manifest the religion 
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of Allah Most High, while the real motive might be to make a name for himself and 
enhance his prestige. Perhaps too his published work is not entirely free of self- 
praise, whether overtly, by wide, sweeping claims, or covertly, by attacks on others, 
to show by attacking them that he is better than they are and more knowledgeable. Such 
kinds of behavior and similar ones are hidden faults which few discern but the wisest 
and strongest. Those as weak as we are have little hope of doing so, but at least a 
person should be aware of his own defects and wish they were corrected. There is hope 
for someone whose good acts make him happy and wicked ones make him sad, unlike someone 
who applauds himself and thinks himself the best of men. 

@S2.3The above are the delusions of those who master important branches of Sacred 
Knowledge. How then for those who content themselves with studying fields not essential 
to them, neglecting the import ones? 

0S2.4: Theological Polemicists 

Among them are those who busy themselves with theological polemics against heretical 
beliefs, and refuting the unorthodox. Scholars engaged in this are of two types, those 
in the wrong and those in the right, the former advocating something other than the 
sunna, the latter advocating the sunna. Both are deluded. The misguidedness of those in 
the wrong is obvious (A: since they have left the Koran and sunna which are divinely 
protected). As for those in the right, their delusion is in believing that arguing is 
the most important activity and greatest spiritual work in the religion of Allah Most 
High. They maintain that one’s religion is not complete until one has made lengthy 
investigations into one's beliefs, and that someone who simply believes in Allah and 
His messenger without preparing a case for it is deficient in faith. Because of this 
mistaken presumption, they spend their lives learning how to dispute, conducting in- 
depth studies of statements of theological controversies until their spiritual insight 
eventually goes blind. They do not pause to consider that the early Muslims, whom the 
Prophet (Allah bless him and give him peace) testified were the very best of mankind, 
and who lived to see many a reprehensible innovation (bid’a) and deviant belief, did 
not expose themselves and their religion to guarrels and disputation, or busy 
themselves therein at the expense of their hearts and works. They did not talk about it 
at all, except under necessity to refute misguidance. And if they saw someone 
persisting in blameworthy innovation, they had nothing more to do with him, without 
further debate or argument. The hadith has reached us, 

ss No people went astray after having been guided save that they were afflicted with 
arguing.'' 

0S2.5: Sermonizers 

Others spend their time in homilies to people, the highest class of whom speak about 
traits of the self and gualities of the hear such as fear, hope, patience, gratitude, 
reliance on Allah, abstinence, certainty, and sincerity, thinking that by merely 
speaking of them, even of they do not have them, they acguire them. Such people call to 
Allah while they themselves flee from Him. They are among the most deluded. And some of 
them turn from the proper way of exhorting others to relating baseless tales, adding 
words that are neither acceptable to Sacred Law nor to human intelligence, in an 
attempt to say something novel. 

0S2.6: Learning Hadith for the Sake of Making a Reputation 

Others spend their time in listening to hadiths, gathering variants and rare chains of 
transmission or chains remarkable for having come through but few transmitters of 
advanced years. The concern of one of them is to go from city to city, seeing sheikhs 
in order to drop names, saying, s 'I relate from So-and-so,'' 

'I've met So-and-so,'’ or 'I know chains of transmission no one else does.'' 

@S2.7: Arabists 

Others devote their time to advanced studies in Arabic grammar, lexicography, and 
poetry, claiming they are the scholars of the Islamic Community, dissipating their 
lives in subtleties of grammar and diction. If they stopped to think, they would 
realize that someone who wastes his lifetime in the knowledge of the language of the 
Arabs is like someone who wastes it in knowledge of the language of the Turks. Arabic 
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is only distinguished above the latter in that the Sacred Law has come in it. As for 
lexicology, there are only two areas in which it is necessary for one to gain an 
understanding of rare words: those of the Koran, and those of the hadith. As for 
grammar, one but needs enough to use the language properly. 

@S2.8The really fortunate person is he who takes of each thing the amount that is 
critical to him and then goes on to apply it, putting his effort behind it and 
purifying if of imperfection. And this is the real aim. 

*2*Chapter S3.0: THE DELUSIONS OF DEVOTEES 

@S3.IDevotees are of various types, including those remiss about obligatory acts while 
engaging in extra devotions and supererogatory works. 

@S3.2Sometimes they are so worried about using water for purification that it reaches 
the level of obsessive doubt (waswasa) about the validity of their ablution. You might 
see one of them unsatisfied with water the Sacred Law deems fit for ablution, imagining 
remote possibilities that it could be affected with something unclean, while not having 
such concern for the lawfulness of the source of the food he eats. Were he to reverse 
these two, applying the care he takes for the water instead to his food, he would be 
closer to the practice of the early Muslims. 'Umar (Allah be well pleased with him) 
performed ablution from the water jar of a Christian despite signs that it might well 
be unclean, while he used to refrain from many kinds of permissible things for fear of 
falling into the unlawful. 

@S3.30thers are so bedeviled by inner misgivings at their initial Allahu Akbar in the 
prayer that they may miss a rak'a with the imam. And like them are those with obsessive 
doubts about the proper pronunciation of the letters of the Fatiha and other spoken 
elements of the prayer. One of them may take precaution upon precaution in doubling the 
doubled letters, distinguishing from and so forth, beyond the necessary, until he is 
finally so concerned about it that he does not think about anything else, neglecting 
the meaning of the Koran and the lessons he should be taking from it. And this is among 
the ugliest forms of delusion, for people are not reguired to pronounce the letters 
when reciting the Koran with more precision than that with which classical Arabic is 
normally spoken. Such people are as if delivering a message to a ruler, the messenger 
fastidiously pronouncing each letter and repeating those he is unsatisfied with, having 
guite forgotten the purpose of the message and the dignity of the assembly before whom 
he is delivering it. How richly such a person deserves to be thrown out and taught a 
lesson. 

0S3.4A third group is deluded by reciting the Koran, which they rush through, perhaps 
finishing twice a day, the tongue of one of them being occupied therein while his heart 
is wandering through the valleys of daydream, not reflecting on its meanings, heeding 
its exhortations, or obeying its ordinances and prohibitions. Such a person is misled, 
believing the Koran is only intended for reciting. He is like someone to whom his 
master has written a letter charging him with certain matters and forbidding him 
others, while the servant does no bother the understand it or carry it out but simply 
memorizes it and repeats it, thinking that this is the purport of it, while violating 
the master's commands and prohibitions. 

Others relish the sound of their own voice in reciting the Koran, disregarding its 
significance. One should examine one's heart as to whether one is enjoying the meter, 
the sound, or the meaning (A: though it is not blame worthy to enjoy the meter or 
sound, unless one is unconcerned with the meaning). 

@S3.50thers are deceived by fasting, and freguently practice it, but do not restrain 
their tongue from slander and useless words, keep their belly from ill-gotten or 
unlawful food with which to break their fast, or free their heart from ostentation. 

@S3.60thers are deluded by going on pilgrimage, departing for it without restoring the 
rights of people they have wronged (dis: p77.3), meeting their financial obligations, 
asking the permission of their parents, or obtaining lawfully gotten provision. And 
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this may be after having fulfilled the obligatory hajj, while they neglect obligatory 
acts of worship enroute, are unable to purify their garments and person, and do not 
refrain from unpermitted sex or getting into arguments, despite which they think all is 
well with them, being self deceived. 

@S3.70thers command the right and forbid the wrong, while forgetting themselves. 

@S3.80thers include the imam who leads the group prayer at the mosgue, but when someone 
more godfearing or knowledgeable is allowed to lead in his stead, it weighs heavily on 
him. Or the muezzin who calls to the prayer, believing he is doing it for the sake of 
Allah, but when someone else gives the call in his absence, it annoys him and he says, 
'He has infringed on my position.'' 

@S3.90thers eschew material possessions, content with poor clothes and food and with 
living in mosgues, thinking that they have reachedthe rank of the abstinent (zuhhad), 
while they are avoid for leadership and prestige. In fact, they have given up the 
lesser of two matters while getting involved in the more deadly. 

@S3.10Still others enthusiastically perform supererogatory acts while not being 
concerned for the obligatory ones. You may see one of them savoring the midmorning or 
night vigil prayer, but finding no satisfaction in the prescribed prayer, but finding 
no satisfaction in the prescribed prayer nor hastening to pray it at the first of its 
time. Such a person has forgotten the Prophet's words (Allah bless him and give him 
peace) relating that Allah Mighty and Majestic said, 

'Those near to Me do not approach Me with anything like that which I have made 
obligatory upon them.'' 

@S3.11There is no spiritual labor without its dangers, and those who do not know them 
fall prey to them. Whoever wishes to learn them should study the dangers of ostentation 
that exist in acts of worship, from fasting and prayer to all the rest, in the chapters 
set forth in this book (A: i.e. Ibn Qudama's source here, Ghazali's Ihya' 'ulum aldin). 

^2*Chapter S4.0: THE DELUSIONS OF WOULD-BE SUFIS 

@S4.1The deluded among them are of various types. Some are deluded by the dress, 
terminology, or demeanor of the Sufis. They imitate the sincere Sufis (dis: w9) 
externally, but do not tax themselves with spiritual struggle or self-discipline. 
Rather, they pounce upon and guarrel over wealth that is unlawful, doubtful, or from 
rulers (dis: p32:3), rending each other's honor whenever they are at cross-purposes. 

The delusion of these is obvious. They are like an old woman who hears that the names 
of courageous, valiant soldiers are inscribed in the official roster and they are ceded 
whole tracts of land. 

Feeling a longing within herself, she dons hauberk and helmet, learns a few heroic 
stanzas and the details of their apparel and characteristics, and then sets out for the 
camp. Her name is duly entered in the lists, but when she reports for inspection, she 
is ordered to take off the helmet and armor to see what is underneath, and to be tried 
in combat. When she complies, it turns out that she is a feeble old crone, and she is 
told, "you only came to mock the king and his court!-Take her away and throw her under 
the elephant's feet.'' And she is flung under it to be trampled. 

Thus will be the state of pretenders to Sufism on the Day of Judgement, when they stand 
revealed and are brought before the Supreme Judge, who looks at hears, not patched 
clothes or Sufi dress. 

@S4.20thers claim to have attained to gnosis and contemplative knowledge of the Divine, 
to have passed through spiritual stations and states, and to have reached nearness to 
Allah, while they know nothing of any of this except the words. You might see one of 
them reiterating these terms, thinking it above the combined learning of the first and 
last, and looking with condescension upon the scholars of Sacred Law, hadith, and other 
disciplines, to say nothing of ordinary Muslims. Sometimes a common person will keep 
their company for many days, picking up these artificial phrases and parroting them as 
if he were speaking divine revelation, with sneering contempt for scholars and 
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worshipers, saying that they are veiled from Allah (A: which could be true, though 
saying it by way of self-praise is very wrong) while he has attained to the Truth, and 
that he is one of those brought near to Allah-while Allah considers him a debauched 
hypocrite, and the transformed ones know him to be an ignorant fool who has not 
acguired sound knowledge, perfected his character, or kept watch over his heart, but 
merely pursued his own fancy and memorized a lot of gibberish. 

@S4.30thers roll up and put away the carpet of the Sacred Law, rejecting its rulings 
and considering the unlawful and the lawful to be egual, saying, ''Allah does not need 
my works, so why should I bother?'' One of them may say, ''Outward devotions have no 
value, only hears mean anything. Our hearts are aflame with the love of Allah Most 
High, and we have attained to gnosis of Him. If we are bodily immersed in this word, 
yet our hearts are in worshipful seclusion in the presence of the Divine. Outwardly we 
may give in to our desires, but not in our hearts.'' they claim to have surpassed the 
rank of the common people, beyond the need to school the lower self with physical 
devotions, and that gratifying bodily lusts does not divert them from the path of Allah 
Most High because of their firmness therein. They exalt themselves above the level of 
the prophets (upon whom be peace) who used to weep for years over a single mistake. 

@S4.4(n: As no age is without pretenders to Sufism, the following texts will hopefully 
be useful in letting some principal Sufis describe in their own words the delusions of 
those who consider themselves ''above the Sacred Law.'') 

@S4.5(Ibn 'Ajiba:) Someone said to Junayd, ''There is a group who claim they arrive to 
a state in which legal responsibility no longer applies to them.'' ''They have 
arrived, ' ' he replied, ''but to hell' ' (Igaz al-himam fi sharh al-Hikam (y54), 210) . 

@S4.6(Ghazali:) When anyone claims there is a state between him and Allah relieving him 
of the need to obey the Sacred Law such that the prayer, fasting, and so forth are no 
obligatory for him, or that drinking wine and taking other people's money are 
permissible form-as some pretenders to Sufism, namely those ''above the Sacred Law'' 
(ibahiyyun) have claimed-there is no doubt that the imam of the Musilms or his 
representative is obliged to kill him. Some hold that executing such a person is better 
in Allah's sight than killing a hundred unbelievers in the path of Allah Most High 
(Hashiya at-Shaykh Ibrahim at-Bajuri (y5) , 2.267) . 

@S4.7(Muhyiddin ibn al-Arabi:) When we see someone in this Community who claims to be 
able to guide others to Allah, but is remiss in but one rule of the Sacred Law-even if 
he manifests miracles that stagger the mind-asserting that his shortcoming is a special 
dispensation for him, we do not even turn to look at him, for such a person is not a 
sheikh, nor is he speaking the truth, for no one is entrusted with the secrets of Allah 
Most High save one in whom the ordinances of the Sacred Law are preserved (Jami' 
karamat al-awliya' (y95) , 1.3). 

@S4.8(Sheikh Ahmad al-'Alawi:) The friend of Allah (wali) is not divinely protected 
from error, for which reason he is to be feared for and his word is not be relied upon 
when it exceeds what has been conveyed by the sunna concerning matters of the after 
life, because he is suspended from making any new provisions in the Sacred Law, and in 
respect to the prophets (upon whom be peace) he is not a guide. He is only entitled to 
believe what the Lawgiver has informed of. 

''Today I have perfected you religion for you and completed My favor upon you, and I 
please that Islam be your religion'' (Koran 5:3). 

The gnostic in the first of his states is strongly affected by the initial impact, and 
will sometimes try to take on a discussion of the affairs of the afterlife, as opposed 
to the final state, in which he may be so guiescent that an unknowing observer might 
assume its strength has waned, though this is rather the result of this perfection and 
firmness in his station. It has been said that they way begins in madness, proceeds to 
arts, and ends in guietude. So one is obliged, whenever one's rapture subsides, to 
return to what the Lawgiver has stated, without personal figurative interpretations. 
This is why our author says, 

'Faith is incisive,'' meaning that one cuts the self short whenever it wants eminence 
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and elevation. The gnostic's spiritual will, exalted above all else, must carry him 
beyond what we have just mentioned. For he is outside our phenomenal frame of reference 
and all it contains, and whenever he wants to speak about things of the afterlife his 
words are high, unintelligible, and a source of trouble to both those who believe him 
and those who do not, which is why he is forbidden speech about it, and as much as he 
increasingly forgoes it, he increases in nearness to Allah and in safety. Sufis call 
this station subsistence (baga'). Before a disciple is firmly established therein, it 
is to be feared that he will be overtaken by misfortune because of his lack of a 
foothold in the state of subsistence, a juncture that has been called ''from 
annihilation to subsistence, or annihilation to perdition'' (al-Minah al-guddusiyya fi 
sharh al-Murshid al-mu'in bi tarig al Sufiyya (y8), 67-68). 

@S4.9('Abd al-Karim Jili:) My brother, Allah have mercy on you, I have travelled to the 
remotest cities and dealt with all types of people, but never has my eye seen, nor ear 
heard of nor is there any uglier or farther from the presence of Allah Most High than a 
certain group who pretend they are accomplished Sufis, claiming for themselves a lineal 
spiritual tradition from the perfected ones and appearing in their guise, while they do 
not believe in Allah, His messengers, or the Last Day, and do not comply with the 
responsibilities of the Sacred Law, depicting the states of the prophets and their 
messages in a manner that no one with a particle of faith in his heartcan accept, let 
alone someone who has reached the level of thse to whom the unseen disclosed and who 
have gnostic insight. We have seen a great number of their luminaries in cities in 
Azerbaijan, Shirwan, Jilan, and Khurasan, may Allah curse them all (Idah al-magsud min 
wahdat al-wujud (Y98) , 17-18) . 

@S4.10The delusions of those ''above the Sacred Law'' are beyond number, all of it 
mistakes and inner suggestions with which the Devil has tricked them because of their 
having taken up spiritual struggle before they mastered the rules of the Sacred Law, 
and they did not connect themselves with a sheikh of learning and religion worthy of 
being followed (dis:w9.9-9). 

@S4.110ther students of Sufism proceed on the right path, engage in spiritual struggle, 
begin to actually travel in the way, and the door of gnosis, contemplative knowledge of 
the Divine, opens to them. But when they sniff the first traces of this knowledge, it 
surprises them and they exult in it and are pleased by the strangeness of it, until 
their hearts become fettered with turning to it and thinking about it, and how it was 
disclosed to them but not others. And all of this is delusion, for the wonders met with 
in the path of Allah Glorious and Exalted are endless. If one stops with a particular 
marvel and becomes enamored with it, one's progress falters and one fails to reach the 
goal. Such a person is like someone going to see a king, who notices a garden at the 
palace gate with flowers in it, the like of which he has never seen, and who stops to 
look at them until there is no longer time to meet the king. 

*2*Chapter S5.0: THE DELUSIONS OF THE WEALTHY 

@S5.1The deluded among the wealthy are of various types. Some of them eagerly build 
mosgues, schools, hospices, agueducts, whatever people can see, and write their names 
upon them to perpetuate their memory and keep it alive after their death, while of one 
of them were called upon to spend a single dinar on something that did not have his 
name on it, it would be a burden for him. If not for the fact that this aim is other 
people and not Allah Himself, this would not be so hard for him, as Allah is looking at 
him whether he writes his name or not. 

Others spend money embellishing mosgues with ornamentation and bas-reliefs, which are 
prohibited by Sacred Law and distracting to the people praying in them. The aim in 
prayer is humble awe and an attentive heart, while this ornamentation spoils the hearts 
of those praying. And if the money spend on such things is from an unlawful source to 
begin with, so much greater the delusion. Malik ibn Dinar (Allah have mercy on him) 
said, ''A man came to a mosgue, stopped at the entrance, and said, 'someone like me 
does not enter a house of Allah'-for which he was accorded the rank of those with 
perfect faith (siddig). '' And this is how we should revere mosgues, by seeing them as 
defiled by our entering them with our self as bad as it is, an affront to them; not by 
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seeing to their defilement with the unlawful and with this-worldly embellishment, 
trying to outdo Allah Most High. The delusion of someone who does this is in thinking 
the wrong to be right. 

@S5.20thers protect their money, holding fast to it with the tight fist of greed, and 
then occupy themselves with bodily works of worship that do not cost much, like 
fasting, prayer, or reciting the whole Koran. They are deluded, for stinginess is 
deadly (dis: p75.25) and has taken over their heart. They need to rid themselves of if 
by spending of their wealth, but are too busy with supererogatory works to do so. They 
are like someone who, when a snake has entered his clothes, sets about cooking up a 
syrup of vinegar and honey to reduce his bile. 

@S5.3There are others whose selfishness will not let them give anything but zakat. One 
of them may pay out the worst property he has, or give it to those of the poor who are 
useful to him, vacillating between which of his ulterior motives can best be served, or 
as to whom he may have use for in the future or is ' s good for something’' in 
particular. Another may deliver his zakat to a prominent public figure so he will 
consider him to be someone and later fulfill his needs. And all of this invalidates the 
intention, the person who does it being deluded by wanting recompense from others for 
worshiping Allah Most High. 

@S5.4Some wealthy people and others are deluded by freguenting circles of dhikr 
(remembrance of Allah), thinking that merely attending them will take the place of 
works and of a sober look at the afterlife, though it is not so, for circles of dhikr 
are only' commendable in that they motivate one to do good. And anything that is a 
means to something else is pointless if it does no achieve it. When one of them hears 
something that creates fear of divine punishment, he says nothing more than. s '0 
Protector, keep us safe,'' or N I take refuge in Allah,''thinking he has done all that 
is necessary. He is like a sick person who comes to a group of doctors to hear what is 
happening. Or a hungry person who visits someone who can describe delicious food to 
him, and then leaves. It does not do him much good. And likewise with hearing acts of 
obedience described without applying them: every admonition that does not change 
something within one that affects one's actions is a case against one. 

*2*Chapter S6.0: REMEDYING DELUSIONS 

@S6.1If it be objected that I have not mentioned a single action which is free of 
delusion, the replay is that the matter of the afterlife hinges upon one thing alone:" 
straightening out one's heart. And no one is incapable of it except someone whose 
intention is insincere. If a person were as concerned about the next world as this one, 
he would certainly achieve it. The early Muslims did so, and so have those who have 
followed them in excellence. 

Three things can be used to help rid oneself of delusions: 

-1- intelligence, the real light by which a person sees things as they are; 

-2- knowledge, through which a person knows himself, his Lord, his this-worldly life, 
and the life to come; 

-3- and learning, by which we mean learning how to travel the way to Allah Most High, 
the pitfall therein, and learning what will bring one nearer and guide one, all of 
which may be found in this books (dis: s3.11(A:) ). 

When a person has done all this, he should be wary lest the Devil beguile him and make 
him desirous for leadership, or lest he feel secure from Allah's devising (def: p66). 
Fear should never be absent from the hearts of the friends (awliya') of Allah. We ask 
Allah to protect us from delusion and that we may end our lives well. Truly, He is near 
and answers supplications (Mukhtasar Minhaj al-gasidin (y62), 237-50). 

* 1*BOOK T: A PURE HEART 

0CONTENTS: 

Intention, Sincerity, and Being True tl.O 
Intention t1.1 
Sincerity (Ikhlas) tl.2 
Being True (Sidg) tl. 6 
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A Letter to One of the Brethren t2.0 
Surrender to Allah t2.2 
Earnestly Entreating Allah t2.3 
Thinking the Best of Allah t2.4 
Continually Renewed Repentance t2.5 
Conclusion t2.6 
Counsels and Maxims t3.0 

*2*Chapter T1.0: INTENTION, SINCERITY, AND BEING TRUE INTENTION 
@T1.1 (Nawawi:) Allah Most High says, 

''Whoever leaves home to emigrate to Allah and His messenger but whom death overtakes: 
paying his recompense falls to Allah' ' (Koran 4:100) . 

The Prophet (Allah bless him and give him peace) said: 

''Works are only according to intentions, and man only receives what he intends. 

Whoever's emigration was to Allah and His messenger has truly emigrated to Allah and 
His messenger; and whoever's emigration was for worldly gain or to wed a woman, his if 
for that to which he emigrated.'' 

This is a hadith whose authenticity Bukhari and Muslim agree upon, and there is 
complete scholarly consensus on the greatness of its rank and majesty. It is one of the 
cornerstones, fundamental supports, and most important integrals of faith. Imam Shafi'i 
(Allah have mercy on him) said it enters into seventy chapters of jurisprudence. He 
also said it constitutes one-third of Sacred Knowledge. 

0T1.2: Sincerity (Ikhlas) 

Allah Most High says: 

-1- ''Nor were they commanded save to worship Him, sincere to Him in their religion'' 
(Koran 98:5). 

-2- ''So worship Allah with sincerity'' (Koran 39:2). 

@T1.3The Master Abul Qasim Qushayri (Allah have mercy on Him) said: ''Sincerity is to 
make Allah one's sole aim in acts of obedience, meaning to intend by one's obedience to 
draw nearer to Allah Most High and nothing else, whether hypocrisy before others, 
acguiring esteem in their eyes, love of their praise, or anything besides drawing 
nearer to Allah. One could say that sincerity is purifying the mind from paying 
attention to one's fellow creatures.'' 

@T1.4Abu 'Uthman (Allah have mercy on Him) said, ''Sincerity it to forget to regard men 
by continuously regarding their Maker.'' He also said, ''The sincerity of ordinary 
people is that which is free of self-interest, while the sincerity of the elect is that 
which comes over them, not from them, for acts of worship appear in them from which 
they are at a remove, and neither observe nor consider'' (al-Majmu' (y!08), 1.16-17). 

@T1.5(Nawawi:) Abu Yazid (Allah Most High be well pleased with him) said:; 

''For twelve years I was the blacksmith of my soul; for five, the mirror of my heart; 
for one year I observed what was between them, and lo, around my waist I found the 
girdle of unbelief (zunnar) in plain view. So I worked for five years at cutting it, 
seeking a way to dissever it, until at length this was revealed to me and looking at 
mankind, I saw them as dead and prayed a fourfold Allahu Akbar over them.'' 

Sufficient to show the subtlety of the hiddenness of ostentation is the difficulty with 
which this master recognized it, who had few eguals in this path. As for his remark ''I 
saw them as dead,'' it is of the greatest worth and excellence, words that express this 
meaning being seldom met with outside those of the Prophet (Allah bless him and give 
him peace). What it signifies is that when he underwent this spiritual struggle and 
his lower self became trained and his heart enlightened, when he had mastered the self, 
subdued it, taken full possession of it, and made it submit in everything, he looked at 
all creatures and found them as if dead, without discoverable trait. They could not 
harm or benefit, bestow or keep back, give life or death, join or separate, bring close 
or make far, save or damn, give sustenance or withhold it; they possessed neither 
benefit nor harm to themselves, neither life nor death, nor resurrection. Now, the dead 
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are dealt with, regarding these things, as deceased, and they are not feared, nor are 
hopes placed in them, nor does desire arise for what they have. We do not do anything 
for their sake, refrain from anything for their sake, or forgo any act of obedience to 
Allah for their sake, any more than we would to win the praise of the dead. They are 
not shown-off in front of, their favor is not sought through flattery or compromise of 
principles, and they do not occupy one's attention. They are not held in contempt or 
disparaged; their defects are unmentioned, their shameful points unsought out, their 
mistakes uncriticized; though if penalties prescribed by Sacred Law are incurred, we 
enforce them. 

In short, they are as though nonexistent in everything we have mentioned, the decisions 
of Allah Most High holding sway over them. Whoever deals with them accordingly has 
attained to the good of this world and the next. May Allah Most Generous give us 
success in realizing it (Bustan al-'afrifin (yl04), 131-34). 

@T1.6 : Being True (Sidg) 

(Nawawi:) As for being true, Allah Most High says, 

'0 you who believe, fear Allah, and be with those who are true'' (Koran 9:119). 

@T1.7Sahl ibn 'Abdullah Tustari said, ''The servant who compromises his principles, for 
himself or another, will never catch even a scent of being true.'' 

@T1.8lt is related that Harith al-Muhasibi (Allah have mercy on him) said: ''A person 
who is true would not care if his whole value vanished from the hears of men for the 
sake of bettering his heart. He does not like people seeing the smallest bit of his 
good acts, and does not mind their noticing the worst of them, for to be otherwise 
would show he wants to be more in their eyes, and this is out of character for those of 
great faith (siddigin). '' 

@T1.9Dhul Nun al-Misri (Allah have mercy on him) said: ''Truth is the sword of Allah. 
Whatever it is put to, it cuts'' (al-Majmu' (yl08), 1.17). 

*2*Chapter T2.0: A LETTER TO ONE OF THE BRETHREN 

@T2.1(Ibn 'Ata' Illah:) I know of nothing more useful to you than four matters: 
surrender to Allah, to humbly entreat Him, to think the best of Him, and to perpetually 
renew your repentance to Him, even if you should repeat a sin seventy times in a day. 

0T2.2: Surrender to Allah 

Surrender to Him gives you relief in the present life from having to plan while He 
does, triumph in the next life through the supreme favor, and safety from the idolatry 
of contention, for how should you contend with Him for something you do not own with 
Him? Cast yourself amidst His kingdom, meager in its plentitude and insignificant in 
its vastness, and He will plan for you as He does for it. Do not leave the slavehood 
that is yours for claims to a lordship that you have no claim to. To plan and choose 
for oneself are enormities with respect to hearts and inmost souls, as you find it the 
Book of Allah Most High where Allah says: 

''Your Lord creates whatever He wills and chooses, and they do not have a choice. Glory 
be to Allah above what they associate with Him'' (Koran 28:68). 

0T2.3: Earnestly Entreating Allah 

As for earnestly entreating Allah, in it lies the coming of increase, lifting of 
hardships, enwrapment in mantles of divine gifts, and safety from affliction. One is 
repaid for it in times of hardship by the Master's undertaking one's protection, and in 
times of ease by His seeing to one's gain. It is the greatest threshold and straightest 
way. It is effectual despite unbelief, so how could it be ineffectual with faith? 

Have you not heard the words of Allah Most High: 

'And when you are touched by affliction at sea, those to whom you pray besides Him are 
lost, but when He delivers you to shore, you turn away. Surely man is an ingrate'' 
(Koran 17:67) 

-meaning that He answers you. Earnest entreaty is the door Allah Most High has placed 
between Himself and His servants. Gifts come to whomever betakes himself to it, and 
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spiritual favors unceasingly reach whoever stands before it. Whoever enters unto Him by 

it attains to the reality of divine assistance. And whenever He release unto you 

through it. He bestows of every good thin in the most lavish gift giving, as is found 

in the Book of Allah Most High where Allah says, 

''If only they had earnestly entreated Us when Our vengeance reached them’’ (Koran 
6:43) . 

0T2.4: Thinking the Best of Allah 

As for thinking best of Allah, how tremendous it is for whomever Allah has blessed with 
it. 

Whoever has it does not lace the slightest bit of good, and whoever lacks it will never 
find any. You will never have a better excuse to Allah than it, or one more profitable. 
Nor anything that better leads you to Allah or is more guidance giving. It informs one 
what Allah will make of one and gives good tidings the like of whose words no eye has 
ever read nor tongue given utterance to. This is found in the sunna of the Prophet 
(Allah bless him and give him peace), where he says, guoting Allah, ''I am night to 
what My servant expects of Me.'' 

0T2.5: Continually Renewed Repentance 

As for continually renewing one's repentance to Allah, it is the wellspring of every 
spiritual rank and station from first to last, inwardly and outwardly. There is no 
excellence in one who lacks it, and nothing lacking in one who has it. It is the key to 
every good, outwardly and inwardly, the very soul of stations of wisdom, and the reason 
men are made friends of Allah (awliya). If the repentance of the Axis of the World 
(Qutb) were like that of the ordinary righteous person because of eguality in station, 
the higher of them would not surpass the other for his exaltedness of rank and 
tremendousness of spiritual certainty. Allah Most Glorious and Exalted has not made any 
rank below it except that of wrongdoing, as Allah Most High says, 

''Whoever does not repent, they are the wrongdoers'' (Koran 49:11), 

it being reguired from every messenger and prophet, every great-faithed one (siddig) 
and friend of Allah (wali), every godfearing pious person, misguided profligate, and 
every doomed unbeliever. You may find this is the Book of Allah Most High where Allah 
Glorious and Exalted says, 

''0 people: fear you Lord'' (Koran 4;1) , 

Godfearingness being through repentance to Him and regret before Him. The repentance of 

those who do evil lies in abandoning it, while the repentance of those who do good lies 

in not halting with their good, whether it consists of spiritual effort or its rewards. 

The repentance of both is the same: not to stop at it. 

... the faith of your father Ibrahim. He has named you Muslims'' (Koran 22:78). 

It was of Ibrahim's faith not to halt with what passes away, or fix his regard on 
existent things. In guoting him to us, Allah Most High says, 

'I love not things which pass away'' (Koran 6:76). 

@T2.6ln general, someone's who cannot benefit from a little will not benefit from a lot 
(A: since a lot of work does not (A: since a lot of work does not avail without 
sincerity), and someone who cannot profit from a hint will not profit from a plain 
remark. When Allah gives you understanding. Your hearing will not cease nor you 
benefiting be restricted to a certain time. May Allah give us and you to understand 
Him, give us and you to hear Him, dissever us from everything besides Him, dissever us 
from everything besides Him, enter us into His shade and protection, and make us of 
those to whom He has given spiritual insight, guidance, and a yearning for His 
nearness. May He not scatter the intention of our hearts but rather center our purpose 
on Him, and remove our cares by bringing us to our destination. Ameen. 

May there be safety for the whole group, and blessing and peace upon the Best of 
Messengers (al-Hikam al-Ata'iyya wa al-munajat al-ilahiyya (y56), 103-9). 

*2*Chapter T3.0: COUNSELS AND MAXIMS 

@T3.1(Muhammad Sa'id Burhani:) Do not limit yourself to deep words and profound 
spiritual allusions but make provision for the afterlife before death comes, when fine 
words will be lost and the rak'as you prayed by night or day will remain.. 
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0T3.2 

Give voluntary charity as much as possible, for you owe more than merely the zakat 
obligatory. Make provision for the afterlife by giving while you have health and want 
to cling to your money out of fear of poverty, seeing life before you. Allah Most High 
says, Whoever is watchful against the stinginess of his own soul, those shall be the 
successful'' (Koran 59:9), meaning they shall be saved. 

@T3.3Never obey anyone of Allah's servants, even father or mother, in an act of 
disobedience to Allah, for there is no obedience to a creature in disobedience to the 
Creator. 

@T3.4Do not wrong another person, for wrongs done to others are clouds of darkness on 
the Day of Judgement. Wronging others includes not doing what Allah has obliged you to 
do for them. 

@T3.5Beware of enmity against anyone who has said, 'La ilaha ill Allah' (There is no 
god but Allah), for Allah has honored them with faith, and particularly the righteous 
of them, for Allah Most High says in a rigorously authenticated (sahih) hadith, 

'He who makes an enemy of a friend of Mine, I declare war against,'' 

@T3.6Tell the truth when you speak. It is one of the worst betrayals to tell your 

brother something he thinks you are being honest about when the matter is otherwise. 

@T3.7Be honest in your clothes and dress. It is an outrage against Allah to appear to 
His servants in the guise of the righteous while secretly contradicting it with the 
works of the wicked. 

@T3.8Recite the Koran and contemplate its meanings. Reflect while reading it on the 
gualities Allah has praised, with which He describes the people He loves. Acguire these 
gualities yourself and shun those Allah has condemned. Do your utmost of memorize the 
Holy Koran by acts as you do by words. 

@T3.9Never explain a verse of Holy Koran by your own opinion, but check as to how it 

has been understood by the scholars of Sacred Law and men of wisdom who came before 

you. If you comprehend something else by it and what you have understood contradicts 
the Sacred Law, forsake your wretched opinion and fling it against the wall. 

@T3.10Beware lest you ever say anything that does not conform to the Sacred Law. Know 
that the highest stage of the perfected ones (rijal) is the Sacred Law of Muhammad 
(Allah bless him and give him peace). And know that the exoteric that contravenes the 
exoteric is a fraud. 

@T3.11Take care to eat lawful food bought with a lawful income, for the entire body of 
someone who eats what is lawful, his hearing, eyesight, hands, and feet, are disposed 
to obey Allah whether he wishes to or not; while the whole body of someone who eats the 
unlawful is disposed to do wrong whether he wants to or not. 

@T3.12Keep the thought of Allah Mighty and Majestic ever before you with respect to 
what He takes from you and what He gives. He takes away nothing except that you may 
show patience and win His love, for He loves the patient, and when He loves you. He 
will treat you as a lover does his beloved. And so too, when He gives to you. He 
bestows blessings upon you that you may give thanks, for He loves the thankful. 

@T3.13Do not walk a step, take a bite, or make a move without intending thereby to draw 
nearer to Allah. 

@T3.14Perform the remembrance of Allah (dhikr) silently and aloud, in a group and when 
alone, for Allah Most High says, 

''Remember Me: I will remember you'' (Koran 2:152). 

It is sufficient as to its worth that Allah is remembering you as long as you are 
remembering Him. 
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@T31.5Give frequent utterance to the axiom of Islam 'La ilaha ill Allah'' (There is no 
god but Allah), for it is the greatest invocation (dhikr), as is mentioned in the 
hadith, 

'The best thins I or any of the prophets before me have said is 'La ilaha ill 
Allah.’'' 

And in a hadith qudsi, ''Were the seven heavens and seven earths placed on one side of 
a balance scale and 'La ilaha ill Allah' placed on the other, the latter would outweigh 
them all.'' 

@T3.16Train you children in points of Islamic behavior so they grow up to be Muslims 
who love Islam and respect the religion of Islam. 

@T13.7Do not seek exaltation on earth, but have humility in whatever degree Allah has 
raised you to. 

For Allah has brought you forth from the earth, you mother, and it is unseemly to exalt 
yourself above her. As a hadith says, 

'Allah has charged Himself to raise nothing in this world, save that He will lower it 
again.’’ 

So if you are such a thing, you may expect to be lowered by Allah. 

@T3.18Always visit those who are ill, as it helps one reflect and take admonition, for 
someone ill is close to Allah. One has only to consider that the sick person has no one 
to call upon but Allah, nothing to reflect on but Allah, and his condition reminds one 
of the blessing of health (al-Hall al-sadid li ma astashkalahu al-murid (y46), 29-32) . 

* 1*BOOK U: THE GABRIEL HADITH 

0CONTENTS: 

The Hadith Text ul.0 
Islam u2.0 

The Five Pillars of Islam u2.1 

Islam Established by the Testification of Faith u2.2 
No Muslim becomes an unbeliever through sin u2.3 
Heretical sects of Muslims u2.3 

Denying What Is Necessarily Known to Be of Islam u2.4 

True Faith (Iman) u3.0 

The Six Pillars of Faith u3.1 

Belief in Allah u3.2 

Belief in the Angels u3.3 

Belief in Allah's Inspired Books u3.4 

Belief in Allah's Messengers u3.5 

Belief in the Last Day u3.6 

Belief in Destiny, Its Good and Evil u3.7 

Why people are responsible of Allah creates our acts u3.8 
The Perfection of Faith (Ihsan) u4.0 
Three Spiritual Stations in Worship u4.2 

*2*Chapter Ul.0: THE HADITH TEXT 

@Ul.l'Umar ibn Khattab (Allah be well pleased with him) said: 

'As we sat one day with the Messenger of Allah (Allah bless him and give him peace), a 
man with pure white clothing and jet black hair came to us, without a trace of 
travelling upon him, though none of us knew him. He sat down before the Prophet (Allah 
bless him and give him peace) bracing his knees against his, and resting his hands on 
his legs, said: 'Muhammad, tell me about Islam.' The Messenger of Allah (Allah bless 
him and give him peace) said: 'Islam is to testify there is no god but Allah and that 
Muhammad is the Messenger of Allah, and to perform the prayer, give zakat, fast in 
Ramadan, and perform the pilgrimage to the House if you can find a way.' He said: 'You 
have spoken the truth,' and we were surprised that he should ask and then confirm the 
answer. Then he said: 'Tell me about true faith (iman), ' and the Prophet (Allah bless 
him and give him peace) answered: 'It is to believe in Allah, His angels. His inspired 
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Books, His messengers, the Last Day, and in destiny, its good and evil.'' You have 
spoken the truth,' he said, 'Now tell me about the perfection of faith (ihsan), ' and 

the Prophet (Allah bless him and give him peace) answered: 'It is to adore Allah as if 
you see Him, and if you see Him not. He nevertheless sees you. 1 'Tell me of the Hour,' 
said the visitor, and he was told: 'The one guestioned knows no more about it than the 
guestioner.' ’Then tell me of its portents,'he said, and the Prophet (Allah bless him 
and give him peace) replied:'That the slave woman shall give birth to her mistress, and 
that you shall see barefoot, naked, penniless shepherds vying in constructing high 
buildings.' Then the visitor left. I waited a while, and the Prophet (Allah bless him 
and give him peace) said to me, 'Do you know, 'Umar, who was the guestioned?' and I 
replied, 'Allah and His messenger know best.' He said, 'It was Gabriel, who came to you 
to teach you your religion ' '' (Sahih Muslim (y92), 1.37-38). 

*2*Chapter U2.0: ISLAM 

@U2.1 Islam is to testify there is no god but Allah and that Muhammad is the Messenger 
of Allah, and to perform the prayer, give zakat, fast in Ramadan, and perform the 
pilgrimage to the House if you can find a way.'' 

0U2.2 (Nawawi:) The sheikh and Imam Ibn Salah (Allah have mercy on him) said: ''Being a 
Muslim is outwardly established by one's saying the two Testifications of Faith 
(Shahadatayn) (N: even if they are not spoken in Arabic). The Prophet (Allah bless him 
and give him peace) only added the prayer, zakat, the pilgrimage, and the fast because 
they are the most patent and greatest of Islamic observances. One's submission 
(istislam) is perfected through performing them, and neglecting them suggests that one 
has dissolved or vitiated the terms of one's compliance. Moreover the term faith (iman) 
encompasses all of the things by which Islam is explained in this hadith, and indeed, 
all acts of obedience, for they are the fruits of the inner conviction that is the 
underlying basis of faith, and are what strengthen, complete, and preserve it.'' 

@U2.3The position of Muslim orthodoxy is that no Muslim becomes a non-Muslim through 
sin. Muslims of heretical sectarian groups and those of reprehensible innovations 
(bid'a) are not thereby non-Muslims (dis: w47.2). 

@U2.4 Any Muslim who denies something that is necessarily known (def: fl.3(N:) ) to be 

of the religion of Islam is adjudged a renegade and an unbeliever unless he is a recent 
convert or was born and raised in the wilderness or for some similar reason has been 
unable to learn his religion properly. Muslims in such a condition should be informed 
about the truth, and if they then continue as before, they are adjudged non-Muslims, as 
is also the case with any Muslim who believes it permissible to commit adultery, drink 
wine, kill without right, or do other acts that are necessarily known to be unlawful 
(Sahih Muslim bi sharh al-Nawawi (Y93) , 1.147-50). 

*2*Chapter U3.0: TRUE FAITH (IMAN) 

@U3.1 "[True faith] is to believe in Allah, His angels. His inspired Books, His 
messengers, the Last Day, and in destiny, its good and evil.’' 

0U3.2: Belief in Allah 

(Muhammad Jurdani:) To believe in Allah means in His existence. His sole godhood 
(rububiyya, that no one else participates in His attribute of divinity or in the rights 
He has over His creatures), His oneness and unigueness (wahdaniyya), and that He is 
characterized by every perfection and exalted above any imperfection or impossibility 
(dis:" vl). 

@U3.3: Belief in Angels 

To believe in His angels means in beings with bodies of light who are capable of 
changing form to assume various appearances. Believe means to be convinced that they 
exist, and are honored servants who do not disobey what Allah orders them to do, but do 
whatever they are commanded. Only Allah Most High knows how many there are, but a 
hadith relates that there is not a foot of space in the seven heavens that does not 
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contain an angel standing in prayer, bowing, or prostrating. We are obliged to know ten 
individual angels: 

-1- Jibril (Gabriel); 

-2- Mika'il; 

-3- Israfil; 

-4- 'Azra'il; 

-5- Munkar; 

-6- Nakir; 

-7- Ridwan; 

-8- Malik; 

-9- and -10- and the two scribes who record one's good and bad deeds, each of who, is 
called a ''present observer.'' 

@U3.4 : Belief in Allah's Inspired Books 

To believe in His inspired Books means those which He revealed to His messengers, 
believe meaning to be convinced that they are the word of Allah Most High, and all they 
contain is the truth. 

(A: The obligation of belief applies to the original revelations, not the various 
scriptures in the hands of non-Muslims, which are textually corrupt in their present 
form.) Scholars differ as to how many Books there are. Some hold they number 104, and 
some say otherwise. One is obliged to know four particular Books: 

-1- the Tawrah (Torah), revealed to our liegelord Musa (Moses); 

-2- the Injil (Evangel), revealed to our liegelord 'Isa (Jesus); 

-3- the Zabur (Psalms), revealed to our liegelord Dawud (David); 

-4- and the Qur'an (Koran), revealed to our liegelord Muhammad (Allah bless them all 
and give them peace). 

@U3.5: Belief in Allah's Messengers 

To believe in His messengers means to be convinced that Allah Most High sent them to 
men and jinn (khalg) to guide them to the path of the Truth, and that they have told 
the truth about everything they have told the truth about everything they have conveyed 
from Allah Most High. It is obligatory to know twenty-five particular messengers: 

-1- Adam; 

-2- Idris (Enoch) ; 

-3- Nuh (Noah); 

-4- Hud; 

-5- Salih; 

-6- Lut (Lot); 

-7- Ibrahim (Abrahim); 

-8- Isma'il (Ishmael) 

-9- Ishag (Isaac); 

-10- Ya'gub (Jacob); 

-11- Yusuf (Joseph); 

-12- Shu'ayb; 

-13- Harun (Aaron); 

-14- Musa (Moses); 

-15- Dawud (David); 

-16- Sulayman (Soloman); 

-17- Ayyub (Job); 

-18- Dhul Kifl (Ezekiel); 

-19- Yunus (Jonah); 

-20- Ilyas (Elias); 

-21- al-Yasa' (Elisha); 

-22- Zakariyya (Zacharias); 

-23- Yahya (John); 

-24- 'Isa (Jesus) ; 

-25- and Muhammad (Allah bless them all and give them peace). 

0U3.6: Belief in the Last Day 

To believe in the Last Day means the Day of Resurrection, called the last because it is 
not followed by night. Believe means to be convinced that it will come to pass with all 
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it implies, including the resurrection of the dead, their reckoning, the weighing of 
their good deeds against their bad ones, their passing over the high, narrow bridge 
that spans the hellfire (sirat), and that some will be put in hell out of justice, and 
some in paradise out of Allah’s pure generosity, (n: The eternality of paradise and 
hell is discussed at w55.) 

@U3.7 : Belief in Destiny, Its Good and Evil 

To believe in destiny, its good and evil means to be convinced that Allah Most High has 
ordained both good and evil before creating creation, and that all that has been and 
all that will be only exists through Allah’s decree, foreordinance, and will. Early 
Muslims used to answer whoever asked about destiny by saying, 'It is knowing that what 
hits you was not going to miss, and what misses you was not going to hit” (al-Jawahir 
al-lu 'lu'iyya fi sharh al-Arba’in al-Nawawiyya (y68), 35-37). 

@U3.8(N:) As for Allah's creating acts, we believe that the real doer or everything is 
Allah. He is the one who burns, not the fire or the person who lighted the fire; He is 
the one who cuts, nt the knife or the person holding the knife; He is the one who 
drowns a man, not the water or the person who threw him in, and so forth. Here, people 
always raise the guestion that if Allah Most High is the real doer, why are people held 
responsible? The answer is that Allah Most High does not hold people responsible for 
creating the act, but rather for choosing the act. One proof of this is that a person 
who cannot choose is not held responsible, such as someone asleep, insane, a child, 
forced, unremembering, or someone who makes an honet mistake. The legal responsibility 
of such people is lifted because they lack full voluntary choice. Another proof is that 
Nimrod sinned for choosing to burn Ibrahim (upon whom be peace) even though Ibrahim did 
not burn (koran 21:69); and that Ibrahim (Upon whom be peace) became the Friend of the 
All-merciful for choosing to sacrifice his son out of obedience to Allah,even though 
his knife did not cut and his son was not sacrificed (Koran 37:105), all of this 
showing that the servant is held responsible for his choice, which scholars of the 
divine unity (tawhid) term the servant's acguisition (kasb). 

As for Allah's eternally preexistent knowledge, we believe that Allah knows everything 
before, during, and after it is, and knows how it is when it occurs. But does the 
servant have acess to this knowledge? Not at all. So the servant chooses to do acts on 
the basis of a desire within himself, not because he knows Allah's knowledge, and he is 
held responsible for his choice even though it corresponds with Allah's eternally 
preexistent knowledge. 

It is clear from the above that belief in destiny means that Muslims believe Allah has 
destined and ordained matters in past eternity, and that nothing in existence lies 
outside of His eternal will, and He is the Creator of everything, while the servant is 
only held responsible for his own choice (Mudhakkirai fi al-tawhid (yll3), 41-12). 

*2*Chapter U4.0: THE PERFECTION OF FAITH (IHSAN) 

@U4.1"(The perfection of faith) is to adore Allah as if you see Him, and if you see Him 
not. He nevertheless sees you." 

@U4.2(Muhammad Jurdani:) To adore Allah as if you see Him means to obey Him while 
sincere in worship, humble, lowly, and fearful, as though one beholds. Him. And if you 
see Him not. He nevertheless sees you means that if one is not as if beholding Him in 
worship, but oblivious to this contemplation, one should nevertheless persist in 
excellence of performance and imagine oneself before Allah Most High and that He is 
looking at one's inmost being and outward self, to thereby attain to the basis of 
perfection. Scholars mention that there are three spiritual stations a servant may have 
in his worship: 

-1- to worship in a way that fulfills its obligations, by observing all its conditions 
and integrals; 

-2- to do this while immersed in the sea of gnostic inspiration (mukashafa) until it is 
as if the worshipper actually beholds Allah Most High, this being the statin of 
contemplative spiritual vision (mushahada); 

-3- and to worship as mentioned above, though mainly aware that Allah sees one, this 
being the station of vigilance (muragaba). 

All three of these are of the perfection of faith (ihsan), but the perfection reguired 
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for the validity of worship is only the first, while perfection in the latter senses is 
the mark of the elect, and not possible for many (al-Jawahir al-lu'lu'iyya fi sharh al- 
Arba'in al-Nawawiyya (y68) , 37-38). 

*1*B00K V The Bases of Beliefs [by Imaam Ghazaali, Rabbat's translation] 

0 

IN THE NAME OF Allaah THE MOST MERCIFUL, THE MOST COMPASSIONATE 
THE BASES OF BELIEFS 
"QAWAA'ID AL N AQAA’ID" 

BY HUJJATUL ISLAAM, AL IMAAM 
ABU HAAMID AL GHAZAALI 

Translated from the Arabic and commented 
by Orfan Rabbat. 

[The following translation was chosen by A1 Muhaddith Project instead of Keller's 
translation. For the reader's benefit, the latter has also been included following this 
one . ] 

*2*FOREWORD 

@Adapted (by the translator) from an Arabic text by 
A1 Muhaddith, A1 'Aalim, A1 Shaikh Mahmood A1 Rankoosi. 

Allaah Ta'aala (1) has described Himself with two Attributes derived from mercy 
(Rahmah), namely Rahmaan and Raheem. (These Attributes have several meanings familiar 
to all Muslims, explained or intended by the context of Qur'aan and Hadeeth, but 
knowledge of their lexical meaning enhances and molds our perception of the purposely 
dominant merciful tone of Allaah's Revelation, set by its opening, most repeated, and 
most famous Aayah or "verse", trans.) 

RAHMAH (mercy) : Is normally a (disguieting) tenderness of heart that results in 
generosity and kindness. When this Attribute and all its derivatives refer to Allaah 
Ta'aala, it refers to the generosity and kindness that result from (disguieting) 
tenderness of the heart in the human being, and is characterized by additional 
gentleness with creatures, 'atf (sympathy) towards them, and benevolence upon them. As 
for the disguieting tenderness of the heart itself, the Creator, Jalla Wa 'Azz, is 
exalted from such a state; thus the expression "Mercy" is a metonymy in which the word 
is used, but the necessary accompanying meaning is intended, not the reality of its 
meaning, as is always the case in Arabic literature. 

RAHMAAN: Is an attribute of the Arabic type "FA'LAAN" derived from the above attribute 

of mercy. It describes one who has an attribute (Mercy here) to its highest possible 
degree, beyond which this attribute can not exist any more. 

RAHEEM: Is an attribute of the Arabic type "FA'EEL" derived from the same attribute of 

mercy. It describes one for whom the attribute is ever present and essential, the way 
instincts and characters are. 

Thus Allaah Ta'aala has described Himself with these two Attributes in the Basmalah(2) 
and in many Aayahs of the Qur'aan, and has thus promised His subjects that they are 
indeed under a Mercy carried to its utmost, and accompanying Him, the way instincts and 
characters would, so it never leaves Him. (This Mercy is all the more appreciated by 
us when we remember the Attributes of Power and Absoluteness of Whom it is coming from, 
trans . ) 

So know this when you read the Qur'aan, and concentrate on its meaning whenever you are 
in distress or hardship, then you will know that you are under an infinite Grace from 
Allaah and a Mercy that no mind can describe to the fullest. 


(1) TA'AALA: Most Eminent, Most Elevated. Allaah is "Elevated", "High", "Aloft, 
"Above", etc. in the Attributes of Majesty, Power, etc., not in the physical meaning. 
Also, His "nearness" denotes Knowledge, Care and Mercy, not a physical nearness. 
Exalted is He. 

(2) BASMALAH: i.e. "Bismillaah A1 Rahmaan A1 Raheem", in the name of Allaah, the most 
Merciful, the most Compassionate. 
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*2 ^TRANSLATOR'S INTRODUCTION 


0 

IN THE NAME OF Allaah THE MOST MERCIFUL, THE MOST COMPASSIONATE 

Imaam Abu Haamid A1 Ghazaali is one of the most eminent Muslim thinkers, learned men, 
practitioners, mystics, and philosophers of all ages. He is unanimously accepted as 
the 5th Century Hijri Mujaddid (Centennial Renovator of Religion), and was the only 
Muslim to be called Hujjatul-Islaam (Islam's Foremost Authority, Proof, Decisive 
Argument), his most known surname. 

A1 Ghazaali's belief represents the pure, fundamental belief of People of the Sunnah. 
The following text only outlines this belief, which is based on his deep understanding 
of Islaam, his vast linguistic and textual knowledge, his devotion, and his total 
observance. In later chapters of the "Revival"(3), A1 Ghazaali rationally expounds 
these Beliefs, and also indicates their textual sources from the Qur'aan and Hadeeth. 
This translation is based on two Arabic sources: 

I- Chapter 1 of The Bases Of Beliefs(4), from his most famous book: Ihyaa' 'Uloom A1 
Deen, "The Revival of Religious Sciences" (3) printed by Daarul Ma'rifah, Beirut, 

Lebanon. 

II- A text proofread with the knowledge of a committee of Ulamaas (learned Muslim 
scientists) under the direction of A1 Shaikh Ahmad Sa'd s Ali (Cairo, June 1953), and 
printed within the book: Riyaad ul Jannah (by Yoosuf A1 Nabahaani) by Mustafa A1 
Halabi, Cairo, 1953. A copy of this Arabic text has been included at the end of the 
translation. 

The concept that must underline our thoughts, in this and in all Islamic readings about 
Allaah, is clearly spelled out in the Qur'aan in uneguivocal terms: (Nothing is similar 
to Him} (42:11), 

"There is no identity like His, no action like His, and no attribute (guality) like 
His, except for a concordance between words. And this statement groups all 
comprehensive subjects of Tawheed (Monotheism) " 

(A1 Waasity, as related by A1 Imaam A1 Qushayri in his Tahbeer Fil Tazhkeer.) 

Thus, creatures' identities and His Identity (Zhaat) have only the name in common, and 
so on for actions and attributes. Exalted is he indeed. 


(3) "Revival of the Religious Sciences": Ihyaa' 'Uluum al Deen: A1 Ghazaali's most 
famous book, his magnum-opus. 

(4) 

- Chapter 2 of the "Bases" is about the levels for teaching the beliefs, and about 
levels of belief. 

- Chapter 3 includes Islamic textual references and logical proofs about the Belief in 
Allaah and in the details of Muhammad's message (PBUH). 

- Chapter 4, the last chapter of the "Bases", discusses relations between Belief and 
Islam ("submission"), and discusses "augmentation" and "reduction" of Belief. 


*2*NOTES ABOUT THE TRANSLATION 

@A1 Ghazaali's own explanations (Note 3: Chapter 3, page 2) are the backbones of both 
the translation and notes. 

In this translation, form was sacrificed for the meaning, and words or expressions were 
freguently translated literally, at the expense of the English integrity, for three 
reasons: 

-1- This text is intended to convey ideas to the English reader. 

The richness of the Arabic language consists partly of the fact that the words 
individually act as figures and images of thought, helping to render the intended 
meaning. Limiting ourselves to the final meaning will eliminate the nuances that 
enrich the proficient Arabic reader's understanding. In such instances, if the English 
reader tries to visualize the scene, or understand the specific notion, based on the 
semi-literal translation, he will be able to approximate the intended meaning, even 
though a more suitable expression will naturally come to mind. This typically applies 
to discussions about Allaah's Attributes, and texts about the Hereafter. 
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Grammatical relations of subjects and verbs had to be respected at times, in order to 
convey the intended meanings, although other expressions would have been more familiar. 
A typical example is saying that believers will be brought out of Hell, instead of 
saying - in any language - come out of Hell, because the latter would erroneously 
insinuate coming out on their own. 

Prepositions (at, by, in, for, ...) sometimes had to be translated literally. True, 
other prepositions produce a more familiar English text, but they may result in 
fundamental errors in belief. 

Finally, A1 Ghazaali's use of the present tense when discussing Allaah's Attributes and 
the Hereafter was generally adhered to: It helps convey, respectively, Allaah’s non¬ 
limitation by time, and the certainty of belief in the Hereafter (egual to actual 
"Witnessing" of the fact, all so important for real Faith). 

There were, of course, many instances where a literal translation would have been 
absolutely incorrect, and the most proper English expression was sought. 

-2- The WHOLE original text is but ONE sentence (see: INDENTATION, below). 

The original text abounds with recurring cadence and rhyme, themselves coinciding with 
the ordering of ideas: These ideas themselves flow in with a captivating rhythm and an 
intricately structured clarity which naturally permeated to the English translation. 
This feature would have been lost, had more attention been given to English grammar. 
Rhyme and structure are not the main reasons for the text being only one sentence, as 
A1 Ghazaali’s lucid structuring of ideas can be noted in his other works: The sentence 
begins with "Praise be to Allaah ...". Thus Praise is the predominant idea in this 
sentence (showing A1 Ghazaali’s continuous remembrance (zhikr) of Allaah, so dear a 
goal to each believer). Preserving the wholeness of the sentence helps the reader 
feel this praise throughout the reading. 

-3- The delicacy of the subject, Allaah's Attributes and the Unseen, increase the 
possibility of error if a word or preposition (e.g. at, for, etc.) is inadvertently 
misused. 

Words usually referencing known facts and objects are the only tools available (in any 
language) to describe abstract relations, facts and objects, essentially different from 
the subjects of our current experience(5), (6) : "What no eye has ever seen, no ear 

has ever heard, nor occurred to any human's heart." 

Still there are instances where no word or combination of words can adeguately convey 
the meaning of the Arabic text (e.g. Zhaat). This is easily made up for by more 
readings about the same subject: Belief in Allaah is essentially a grant to those (and 
only those) nurtured by His Providence, whatever their language. 

INDENTATION: Because the whole original text is but one sentence, indentation was 

extensively used to accentuate the structuring of ideas. Thus, when the reader begins 
a new line, noticing its level of indentation from the margin will remind him of its 
logical position in the train of thought. 

(PARENTHESES) : Such text may be read as part of the English text. It was added to 
the translation in order to convey a meaning where no English phrase was found to 
convey the total meaning of the Arabic text, or to differentiate the translator’s 
explanations from any translated texts. 

Only Allaah Ta'aala's Mercy, help and guidance do I reguest. May His reward be to 
accept our better deeds, purify our intentions and grant us pure Devotion every instant 
of this life, according to His Mercy and Generosity as truly known by only Him. 


(5) These words (Paradise, Hell-Fire, the Pond, the Balance, etc.) have been selected 
by Allaah's messengers to convey their revealed knowledge to us. Although these 
things, and Allaah's Attributes, have only the name in common with the objects of our 
present experience (see A1 Wasity’s words in the Translator's Introduction, refering to 
the Aayah {Nothing is similar to Him} (42:11) ), it must be emphasized that after 

death, once the Hereafter becomes part of our experience, it will be realized that 
there could have been no other words to describe the Hereafter better. 

The pious believer may get minor glimpses of this truth, as a grace from Allaah to 
strengthen his belief: One companion said "I am a true believer". The prophet Allaah 
asked him for the "truth" of this statement. He said: "It is as if I am seeing the 
Throne of my Lord, and as if I am seeing Paradise's people in paradise ... and Hell- 
Fire's people in Hell-Fire ...". 

By the same token, the nature of felicities of the Hereafter, and their causes, are 


366 




essentially different from normal worldly felicities, as explained in the following 
note . 

( 6 ) 

A) The Qur'aan is unequivocal about the hierarchy of felicities in the Hereafter: 

{Faces, that day, radiant in beauty: Looking at their Lord}. (75:23) 

This aayah describes the ultimate reward promised to believers: {And greater (as a 
felicity) : Good-pleasure from Allaah} (9:72). 

a- "Greater" (akbar) here (and in saying "Allaah is Greater") refers to intrinsic 
absolute superiority, denying even any possibility of comparison. This is different 
from "greater than" and from "greatest among" because these latter imply some 
similarity of features. 

b- "Good Pleasure" (Ridwaan) from Allaah is His approval (consent), as a cognizable 
experience, with no disapproval ever after it. Besides other felicities ensuing from 
Allaah's consent, this unlimited Ridwaan will itself be experienced and felt by 
believers: no other pleasures will come even near in comparison with such spiritual 

experiences. 

B) The Hadeeth is unequivocal about it too, in stating that, in Paradise: "They are 
not given anything more beloved than Looking at Allaah". 

C) In this life, THERE IS NOTHING BUT EXALTS: PRAISING HIM, BUT YOU DO NOT UNDERSTAND 
THEIR EXALTING {17:44}. 

In the Hereafter, this exalting (of objects and creatures) is perceivable by believers, 
to magnitudes now unimaginable by our minds: Several hadeeths state that if a creature 
from Paradise were to "look" upon this world, she would eclipse the light of the sun 
and moon. 

Perceiving this exalting will be the Pleasure indeed, in addition to other pleasures, 
all accompanied by continuous remembrance (zhikr) of Allaah that will be "inspired to 
believers in the same manner you are being inspired breathing" (Authentic hadeeth, 
narrated by Jaabir in Saheeh Muslim, Ahmad and Abu Dawood). 

Islam expounded to humanity the spirituality of the Hereafter's reward. No materialism 
is greater indeed than closing one's eye to the truth about this great religion. 


*2*The Bases Of Beliefs (7) 

*3*[The Opening] 

0 

Praise be to Allaah, 

The Originator (of all creation and) the Restorer (after the day of judgment), 
Performer to what He wills. 

Possessor of the Glorious Throne and Powerful Wrath, 

Who guides the elite of subjects to the wise course and right conduct. 

Who bestows upon them. 

After (blessing them with) Bearing Witness(8) to Monotheism(9), 

By guarding their beliefs from the obscurities of doubts and hesitation. 

Who directs them towards following His selected messenger (PBUH), 

And walking on the traces of his most noble Companions 
(whom He) endowed with support and guidance. 


(7) In order for a belief to be compulsory upon Muslims, it must have an unequivocal 
meaning and must have been related with unequivocal certitude (unequivocally 
established). 

An additional requirement is Ijjmaa', Unanimous Consensus (of qualified scholars), 
which also becomes a basis for compulsory belief. 

A- Unequivocal Meaning: Any hadeeth or verse that does not have an obvious non- 
equivocal meaning, cannot be the foundation for a required belief. 

B- Unequivocal certitude (unequivocally established) : All verses of the Quran are 
considered as such. As for any hadeeth, its narration must have been Mutawaatar 
(corroborated), such that multitudes of Companions related it to multitudes of 
narrators, etc. 
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In addition to about a couple of hundred hadeeths that are Mutawaatar in their wording 
other hadeeths are considered mutawaatar concerning one of the meanings within them 
(such as the Prophet having a beard, for example, which is considered mutawaatar "by 
meaning" since it is confirmed by numerous but different hadeeths, although none of 
them needs to be corroborated). 

"The Bases Of Beliefs" is based on such sources: Uneguivocal meanings, uneguivocally 
established. 

Compliance with authentic narrations that are not corroborated is obligatory, and thei 
rejection is an important sin. But, unlike the Qur’aan and the Hadeeth Mutawaatar 
whose rejection is considered as a rejection of Islam, the rejection of non- 
corroborated authentic hadeeth is not considered as a rejection of Islam. 

(8) SHAHAADAH: Bearing witness, resulting from witnessing ("viewing") the fact. 

(9) TAWHEED: Belief in the Unity of Allaah. 


*3*[The Identity: Thaat] 

@Who manifests His Identity (Zhaat) and actions to them 
By His fine Attributes, 

Which none can perceive 

But {He who gives an ear while being a witness} (50:37), 

Who informs them that, in His Identity, He is 
One, no partner to Him, 

Unigue, no similar to Him, 

Eternally-Besought (Samad(lO) ), no opposite to Him, 

Peerless, no match to Him, 

And that He is 

One, Ancient, no beginning to Him, 

Eternal, no start to Him, 

Ceaseless, no end to Him, 

Perpetual, no finish to Him, 

Subsisting, no discontinuity to Him, 

Continuous, no severance to Him, 

Always had, and always will have all the Attributes of Majesty, 
Cannot be decreed of terminating or severing 
Due to the passing of aeons. 

And the expiration of ages. 

Nay, He is the First and the Last, 

The Manifest and the Hidden, 

And of everything All-Knowing, 


(10) SAMAD: The only one ever to turn to for fulfilling all needs, wants and 
aspirations. Also, the Eternal, who always was. 


*3*(EXALTING HIM - from unbecoming attributes) 

@And that He is 
Not a shaped body. 

And not a limited or guantifiable substance. 

And that He does not resemble bodies 
In having guantities or accepting division. 

And that He is 

Not a substance, nor do substances locate in Him, 

And not an accidental (transient) guality, nor do such gualities occur to Him, 
Nay, He does not resemble anything that exists. 

And nothing that exists resembles Him, 

{There is nothing similar to Him(lOA) } (42:11) 

Nor is He similar to anything. 

And that 

Amount does not limit Him, 
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And territories do not contain Him, 

Regions do not surround Him, 

And the earths and heavens do not encompass Him, 

And that He is set on the Throne, 

The way He said, with the meaning He intended, 

A setting exalted from touching, settling, 

(physical) establishment, locating and transfer. 

Not carried by the throne. 

But the throne, and its (angel) carriers 
Are carried by the subtlety of His Power, 

And subdued in His grasp. 

And He is 

Above(11) the throne and the sky. 

And above everything till the limits of the ground. 

An elevation(12) that 

Does not make Him nearer to the throne and the sky. 

And does not make Him farther from the earth and the ground. 

On the contrary. 

His ranks are aloft(13) from the throne and the sky. 

Just as His ranks are aloft from the earth and the ground. 

And with that He is. 

Near(14) to everything that exists. 

And nearer to the subject than the jugular vein. 

And of everything He is a witness. 

For 

His nearness is not resembled by the nearness of bodies. 

Just as His Identity (Zhaat) is not resembled by the identity of bodies. 
And that He 

Does not locate(15) in anything. 

And nothing locates in Him, 

He is above being contained by a place. 

As well as hallowed from being limited by time. 

Nay, He Was, prior to when He created Time and Space, 

And He Is now, as He then Was, 

And that He is markedly unlike His creation in His Attributes, 

No other than Him is in His Identity (Zhaat), 

Nor is His Identity in anything else. 

And that He is Hallowed from change or transfer. 

Incidents do not occur in Him, 

And accidental (transient) gualities do not happen to Him, 

On the contrary. He perpetually remains 
With the Attributes of His Majesty, 

Exalted from vanishing. 

And with the gualities of His perfection. 

Not needing additional perfecting. 

And that He is, in His Identity (Zhaat) 

Known by intellects to exist. 

His Identity visible to sights(16), 

An endowment from Him and gentleness upon the righteous ones. 

In the everlasting abode. 

For completing happiness. 

By looking at His Noble-And-Generous "Direction"(17) , 


(10A) See A1 Wasity's words in the Translator's Introduction, refering to this Aayah. 

(11) Allaah is "Above" in the Attributes of Majesty, Power, etc., not in the physical 
meaning. See note 1. 

(12) See note 1. 

(13) See note 1. 

(14) Allaah is "near" concerning Knowledge, Care and Mercy, not in a physical sense. 
Exalted is He. 

(15) Such as Incarnating, or being in any physical location or direction. Exalted is 

369 




He. 

(16) Allaah's Identity is not visible to sights in this world, but will be for the 

righteous subjects in the Hereafter. Following is a summary of A1 Ghazaali's 
explanations in the "Revival"(3) : 

a) Had Prophet Moses known the impossibility of ever seeing Him, he would not have 
reguested it. (He would have been criticized for such an unbecoming reguest like Noah 
was criticized for interceding for an unbeliever - his own son - trans.) 

Being a prophet, Moses is definitely more gualified than non-prophets to know if His 
"sight" is possible or not. Thus Allaah only revealed to him (YOU WILL NOT SEE ME}. 

He "will not" see Allaah in this world, but Allaah may be seen in the hereafter. 

b) (Faces, that day, radiant in beauty: Looking at their Lord} (75:23). 

The reason for construing this Aayah according to the "outward" (literal) meaning (of 
faces ... looking) is that such interpretation does not imply any impossibility(*) (as 
long as one does not misunderstand it to reguire materiality of what will be seen, 
trans.) : 

Visual knowledge (or "sight") is a type of unveiling and knowledge (perception) but it 
is more complete and clear than intellectual knowledge. (This is why SEEING HIM will 
be a completion of happiness, as mentioned in the following words of the Bases Of 
Beliefs, trans.) 

Indeed, since (intellectual) knowledge may "refer" to Allaah (Who Is) not in any 
location, then (visual knowledge or "sight") may "refer" to Allaah (Who Is) not in any 
location. 

And since it is logically acceptable that He "sees" His creatures with no (implication 
of) physical opposition, therefore creatures may have visual knowledge ("sight") of Him 
with no (implication of) physical opposition. 

And, finally, since He may be (intellectually) known without (implication of 
materiality or) image, therefore he may also be visually known ("seen", without such 
implication). 

(*) - A1 Ghazaali is referring to an important rule for interpretation: 

If, and only if, understanding any Aayah according to its outwardly apparent meaning 
results in a logical impossibility, then this Aayah must be interpreted as a metaphor 
or a metonymy. 

But when the apparent meaning is logically acceptable, then this meaning must be 
upheld, unless an authenticated hadeeth explains it in a different meaning. 

Extracting additional meanings from the same Aayah, by interpreting it as a metaphor or 
a metonymy, is still permissible provided the outward meaning is not denied nor 
contradicted. 

Of course both types of decisions (upholding or interpreting the outward meaning) are 
to be done only by a competent Muslim scholar such that his elaboration is in perfect 
accordance with, and totally emanating from, the Qur'aan and Hadeeth. Otherwise the 
person is at His own risk of blasphemy, misleading himself and others. 

(17) ILA WAJHIHI: The root word "W-j-h" means direction. "Wajh" also means "face", 
"what faces" the onlooker. 

"Direction" or "Face" are used in the figurative sense here, referring to the 
"direction facing" our knowledge and spiritual perception, not a "physical" direction 
or face. Exalted is He from physically being in any location or direction. See A1 
Wasity's words in the Translator's Introduction, refering to the Aayah (Nothing is 
similar to Him} (42:11) 


*3*(LIFE AND CAPABILITY) 

@And that, All-Eminent(18), He is 
Alive and Capable, 

Compeller and Subduer, 

No inadeguacy occurs to Him nor incapacity. 
No slumber overtakes Him nor sleep. 

And no annihilation opposes Him nor death. 
And that He has 

The Material and Metaphysical Reigns, 


370 




The Inaccessible-Esteem(19) and Irresistibility(20), 
To Him is 

The Dominion and Subduing-Power, 

Creation and Authority(21), 

The heavens are "gathered in His right ("hand"(22) ), 

And the creatures subdued in His grasp(23), 

And that He is 

Sole in creating and inventing, 

Unigue in producing and originating(24) , 

He created all creatures and their actions. 

And guantified(25) their livelihood and lifetimes, 
Nothing guantifiable is beyond(26) His grasp. 

And no affair (27) is beyond His power to arrange. 

What He guantified cannot be tallied. 

And what He knows is not limited. 


(18) TA'AALA. 

(19) 'IZZAH: The state of being 'Azeez. 

'AZEEZ: Inaccessible (such as a King); and also endeared, and deeply valued (such as a 

child is to his parents, and such as belief is to a Muslim). 

Both connotations are mentioned in Arabic dictionaries, and are even present in the 
English word "dear". But in actual usage, either meaning may be completely 
overshadowed by the other. Thus, even though a king may be needed by his subjects, yet 
this meaning is overshadowed by his normal inaccessibility. Similarly, even though 
begetting and raising a child is no simple feat, yet this meaning is overshadowed by 
the parents' normal affection. 

As an Attribute of Allaah: 'Azeez is Him who Has the Inaccessible-Glory, yet Is also 

Needed and Highly Valued. 

A1 Ghazaali brilliantly clarified it in "The Noblest Purpose Behind Knowing The 
Meanings Of The Fine Names Of Allaah" (A1 Magsad A1 Asnaa Fi Ma'rifati Asmaa' Allaah A1 
Husnaa). His explanation can thus be summarized: An inaccessible object is not 
'Azeez if not also needed and valued; and a needed object is not 'Azeez if not also 
hard to reach. Allaah is 'Azeez in both meanings. 

(20) JABAROOT: Irresistibility, absolute power to crush, instantaneously, any 
resistance. 

(21) AMR: Here, the order, or the authority to order and prohibit, e.g. "The king has 
the Amr". 

(22) In Arabic, the "right hand" is the symbol of power. It is understood that Allaah 
is exalted from resembling any of His creatures, such as having a hand. 

(23) In Arabic, the "grasp" is the symbol of encompassing power. 

(24) According to no previous example. 

(25) He decreed: the guantities of the means of their livelihood, and the length of 
their lives. 

(26) YASHUZZHU: To deviate from His grasp, be an exception. "Beyond" renders the 
intended meaning better. 

(27) UMOOR, plural of AMR: Here, affair, matter, e.g. "decide or arrange an Amr", thus 
it refers to the affairs themselves, or to decisions about them. 


*3*(KNOWLEDGE) 

@And that 

He knows all that may be known. 

His knowledge encompassing 

What happens in the borders of the earths 

To the highest of the heavens. 

No atom's amount on earth or in heaven is beyond His knowledge. 
Indeed, 

He knows The crawling of the black ant. 

On the soundless rock. 

In the tenebrous night. 
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And is conscious of the movement of dust in the air, 

He knows the secret and what is concealed further. 

And is acquainted with 
Mind occurrences. 

Thought changes. 

And concealed secrets, 

With an Ancient, Eternal Knowledge, 

Which has always been an Attribute to Him 
In the ever-existing eternities. 

Not with a renewing knowledge 
Resulting, within His Identity, 

From "locating" or "transfer" (of knowledge), 

*3*(WILL) 

@And that, All-Eminent, He is 
Willing all that exists. 

Arranging all that happens. 

Such that nothing occurs in the Material or Metaphysical Kingdoms, 
Little or much. 

Small or large. 

Good or evil. 

Benefit or harm. 

Faith or disbelief. 

Gratefulness or ingratitude. 

Success or failure. 

Augmentation or reduction. 

Compliance or disobedience. 

But by His decree and quantifying, 

His Wisdom and Intent, 

Thus what He intended, was. 

And what He did not intend, was not. 

No looker's glance. 

Nor the "escapade" of a thought 
Transgress His Intent, 

Nay, He is the Originator (of all creation), 

The Restorer (of all creation after the day of judgment). 

The Performer to what He wills. 

None can parry His decree. 

Nor refute His judgment. 

And no subject has 

Any escape from disobeying Him, 

But by His supportive Guidance and Mercy, 

Nor any power to obey Him, 

But according to His Intent and Will(28), 

Thus if all 
Humans and Jinns, 

Angels and demons. 

Gathered to move an atom in the world or immobilize it. 

Without His Will and Intent, 

They would have been unable to (do so), 

And that His Will 

Is (an Attribute) of His Identity (Zhaat), 

Among His Attributes, 

He has always been 
As such qualified by it. 

Willing, in His eternity. 

The existence of things. 

At the moments He destined(29), 

So they became at their proper times. 

As He Willed in His eternity. 
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Without advance nor delay, 

But they happened according to His Knowledge and Will, 
Without substitution nor change. 

He arranged affairs 

Not by ordering of thoughts. 

Nor passage of time. 

Thus no matter occupied Him from any other matter. 


(28) This in no way denies our freedom of choice, except in the mind of the rebellious 
one, deceiving only himself: Any sound mind concedes to the truth that our actions or 
decisions are not against the Will of the All-Mighty, and thus are totally according to 
this Will. 

More fundamental than that: the execution, and even the coming to existence, of our 
freedom of choice, have the absolute, total and continuous need for the sustenance of 
A1 Qayyuum: the only Sustainer of creation. 

(29) This eternal Plan and its execution have been referred to as: "Umoor (decisions 
about matters) that He "gradually" unveils, but not initiates". 


*3*(HEARING AND SIGHT) 

@And that, All-Eminent, He is 
All-Hearing, All-Seeing, 

He does see and hear. 

Nothing audible escapes His hearing. 

Even if concealed. 

And nothing visible disappears from His view. 

Even if minute. 

No remoteness prevents His hearing. 

And no darkness veils His sight. 

He Sees without pupil and lids. 

And hears without canals and ears. 

Likewise He Knows without (need of) a heart. 

Crushes without a limb. 

And creates without a tool. 

For His Attributes 

Do not resemble those of creation. 

Just as His Identity 

Does not resemble those of creation, 

*3*(SPEECH) 

@And that, All-Eminent, 

He is Speaking, 

Ordering (and) Prohibiting, 

Promising (and) Threatening, 

With an Eternal Speech, 

(An Attribute) (30) Of His Identity, 

Not resembling creatures’ speech. 

Thus it is not a sound that occurs 

From passage of air, or vibration of masses. 

Nor a letter that ends 

From closing of a lip, or movement of a tongue(31), 

That the Qur'aan, the Tawraat(32), 

The Ingeel(33), and Zaboor(34) 

Are His Books revealed to His messengers, peace be upon them. 

And that the Qur'aan is 
Read with tongues. 

Written in books (masaafih), 

And memorized by hearts, 

Yet, that it is Ancient, (an Attribute(35) ) of Allaah Ta'aala's Identity, 
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And does not accept disjoining nor separation, 

By transferring to the hearts and papers. 

That Moosa (Moses), Peace be upon him. 

Heard Allaah's Speech 
Without a sound or letter. 

Just as the righteous ones 

See Allaah Ta'aala's Identity (Zhaat) in the Hereafter (36) 

With no (physical) substance 

Nor accidental guality (for this Identity) , 

And since He has those Attributes, 

Thus He is Alive, All-Knowing(37), Capable, Willing, 
All-Hearing, All-Seeing, Speaking, 

With (Attributes of) Life, Knowledge, Capability, Will, 
Hearing, Sight and Speech(38), 

And not as a devoid Identity(39) , 


(30) ATTRIBUTES: Capability Life and Will are easier to understand as abstract and 
Eternal Attributes, than Speech, Hearing and Sight are. 

Although creatures' speech is apparently an action accompanied by physical changes and 
sounds, it is in fact merely the expression of a meaning at a specific time. (This is 
why we do not say that the tape recorder "speaks" in the real meaning of the word.) 

For Allaah Ta'aala, the expression about all that will "be", and of all that will be 
"revealed" (unveiled) at some time to Prophets, this expression, his Speech, is 
Eternal: not bound by time. 

It must not be confused with the revelation of this expression at a specific time 
(whenever a Prophet cognizes, "hears", this expression, this Eternal Speech) and under 
specific circumstances. 

Also, His Knowledge, Hearing and Sight, are distinct Eternal Attributes: Perfect 
cognizance of all that will ever become knowable, audible or visible to creatures at 
any time. 

(31) See note 30 on Attributes 

(32) TAWRAAT: "The Law", or original Revelations to Moses, Peace be upon him. 

(33) INGEEL: The original "Gospel", or Revelations Jesus, Peace be upon him. 

(34) ZABOOR: The original Psalms, or Revelations David, Peace be upon him. 

(35) See note 30 on Attributes. 

(36) See note 16. 

(37) Omniscient. 

(38) See note 30 on Attributes. 

(39) This affirms: An Identity having Attributes, not devoid of them. As A1 Ghazaali 
explains in the "Revival"(3) . 


*3*(ACTIONS) 

@And that, Exalted and All-Eminent, 

Other than Him, all that exists 
Is but an occurrence of His doing. 

And an overflow from His justice. 

The best of ways, most perfect, complete, and just. 

And that He is 
Wise in His actions. 

Just in His decrees. 

His Justice not comparable to the justice of subjects. 
Because injustice can be imagined from the subject 
For dealing with others' ownership. 

But injustice is not imagined from Allaah Ta'aala, 
Since He does not encounter anyone else's ownership. 
Dealing with which would be any injustice. 

For all other than Him, 

Human and Jinn, Demon and Angel, 

Heaven and earth. Animal and plant. 
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Substance and accidental quality. 

Cognizable and perceivable. 

Is an occurrence that 
He invented, by His ability. 

From non-existence indeed. 

And originated 
After it was nothing. 

For He existed in eternity alone. 

And no other was with Him, 

He then originated creation 
Manifesting His Ability, 

And actualizing 

What preceded of His Will, 

And was true in eternity of His Word, 

Not of need nor necessity, 

And that, All-Eminent, 

He created, invented, and enjoined (duties). 

By All-Obliging Generosity (Mutafaddil), 

Not from necessity. 

And He bestowed (bounties) and reformed. 

By All-Extensive Charity (Mutatawwil), 

Not from need, 

(Indeed) He is 

Most-Bounteous, Most-Charitable, 

All-Bestowing, All-Obligating, 

For He is capable of 

Having poured on His subjects 

All kinds of sufferances. 

And having afflicted them 

With all sorts of pains and permanent diseases. 

And had He done that. 

From Him it would have been justice. 

And would have been neither ugly(40) nor unjust(41), 
And that He rewards His servants for observances. 

By rule of generosity and promise. 

Not by rule of deserving and imposition. 

For 

No action is obligatory on Him, 

No injustice is imaginable from Him, 

And no one's right is imposed upon Him, 

And that His prerogative for observances 
Has been enjoined upon creatures. 

By enjoining it through (the tongue of) His prophets. 
Not only by reason. 

For He sent messengers 

And showed their truthfulness 

By manifest miracles. 

So they fully conveyed 

His ordering and prohibiting. 

His Promising and threatening. 

Thus it was enjoined upon creatures 
To believe them in what they came with. 


(40) NOT UGLY: Following is adapted from A1 Ghazaali's explanations in the 

"Revival"(3) : It is not obligatory upon Allaah to chose the alternatives best for His 

creatures, and this is not ugly: 

I- Ugliness is what disagrees with a needed objective. (A picture is "ugly" only when 
it affects the spectator's psychological well-being, trans.) But Allaah is exalted 
from need, thus His decisions are not ugly to Him. 

II- Ugliness is also relative. Ugly for some may be fair for others; and concerning 
all creation, Allaah's judgment absolutely preponderates ours: {He is not to be 
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questioned about what He does, and them, they are}. (21:23) 

(41) NOT UNJUST: We accept our own freedom to behave with our possessions the way we 
wish, as long as we do not infringe on the rights of others. Thus in our library, we 
may place the books that we wish wherever we wish, and throw away the books that we 
wish, without being "unjust to the books". But Our bodies and feelings are created by 
Him. He is their true Owner, not us. 

Any person doubting Allaah's absolute Justice and Mercy must deeply review his own 
sincerity. In his case, the only injustice and cruelty are self inflicted ones: 
killing his own conscience by attributing ownership to other than Allaah, and thus 
questioning His decrees. Indeed, had he acknowledged the truth, he would have realize 
Allaah’s actual Mercy, and would have been gratefully indebted to Him, to the point of 
total subjection to His every command. 


*3*(BEARING WITNESS TO THE MESSAGE) 

@And that, All-Eminent, He sent Muhammad (PBUH), the Qurayshian Unlearned Prophet 
With his(42) message to all Arabs and 'Ajams (non-Arabs), Jinns and humans. 

Thus He Canceled with his (43) 

Law (All previous) laws. Except what he upheld. 

Made him Leader of all mankind. 

And revoked perfection of belief 
(Resulting) by Bearing Witness to Monotheism, 

Which is saying "There is no God but Allaah", 

Unless it is accompanied 

By Bearing Witness to the Messenger, 

Which is saying "Muhammad is the Prophet of Allaah", 

Consequently He imposed upon creatures 

To believe him(44) in the totality of what he informed 
About the world and the Hereafter, 

And that no subject's belief is accepted 

Until he is certain of what he informed about the "after death". 

First of which is the questioning of Munkar and Nakeer(45), 

Who are two formidable venerable creatures. 

Who set the subject in his grave. 

Upright with (consciousness of) soul and body(46), 

Then ask him about Monotheism and the Message, 

And say: 

Who is your lord? 

What is your religion?. 

And who is your prophet? 

And who are the grave's trial(47) (administrators). 

Whose interrogation is the grave's first trial after death. 

Until he believes in the grave's torment(48), 

And that it is true. 

And the judgment to inflict it. 

Is just upon the body and the soul. 

Any way (and degree) He intends (to inflict it), 

Until he is certain of the Balance with two Plates and Indicator(49) , 

Whose quality in immensity is such that 

It is "like covers for" the heavens and earths. 

Where actions are weighed by Allaah Ta'aala's capability. 

That day, weights are as dust specks and mustard seeds, 

(Thus) actualizing perfect justice. 

Records of good deeds 

Are put in a fine image in the Pan of Light, 

Thereby loading the Balance 

According to their levels in the sight of Allaah, 

By His Bountifulness, 

And records of bad deeds 

Are put in the Pan of Darkness 
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Thereby lightening the Balance, 

By Allaah Ta'aala's Justice, 

And until he believes that the Siraat (path) is true, 

A bridge(50) extended over Hell, 

Sharper than the sword. 

And finer than hair. 

Upon which slip unbelievers’ feet by Allaah Ta'aala's decree. 

Then it precipitates them down to Hell-Fire, 

And upon which stand firm believers’ feet. 

Then they are led to the everlasting abode. 

And until he believes in the Pond(51), 

The Pond of Muhammad (PBUH), 

From which believers drink 
Before entering Paradise (Jannah) 

And after passing the Path, 

Whoever drinks from it once 
Will never thirst again. 

Its width is the sky. 

And in it are two spouts 
Pouring from A1 Kawthar(52), 

And until he believes in the day of Reckoning, 

And (that) creatures differ then between 
Those who are contested (about the account), 

Those who are pardoned (about it), 

And those who enter Paradise, 

Without account(ing for anything). 

Who are the neared ones (mugarraboon), 

Thus He guestions 
Whichever Prophets He wills 
About conveying the Message, 

And whichever unbelievers He wills 
About disbelieving the Messengers, 

He guestions those who "invented" in religion (53) 

About the Sunnah, 

And He guestions Muslims 
About (their) actions. 

And until he believes 

In the intercession of the Prophets, 

Then (of) the learned. 

Then (of) martyrs, 

And then (of) the remainder of believers. 

Each according to his (granted) honor(54), 

And any believer who remains with no intercessor. 

Is brought out by the Grace of Allaah Ta'aala, 

No believer remaining for ever in Hell-Fire, 

Indeed, he is brought out of it 

Whoever had an atom’s eguivalent of belief in his heart. 

In the Companions' eminence(55), and ranking. 

And that the most eminent humans 

After God's Messenger(s Peace be upon them(56) ), are 

Abu Bakr, then 'Umar, then 'Uthmaan, then 'Ali, 

May Allaah be pleased with all. 

And until he has good faith (57) in all the Companions, and praises them 
Like Allaah Ta'aala and His Messenger (PBUH) 

Praised all of them. 

For, all that (belief) 

Was brought forth by the Sunnah, 

And witnessed to by narrations(58), 

Thus whoever believes all that with certitude(59), 

Is among those in the right. 

The group of A1 Sunnah, 
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And apart from the flock of Straying (Dalaal) 
And Inventing in religion (Bid'ah), 

So we ask Allaah Ta'aala 
Perfection of certainty (in belief), 

And steadfastness in religion. 

For us and for all Muslims, 

He is the most Merciful of all merciful ones. 
May Allaah have Mercy upon our Leader Muhammad 
And upon every chosen subject. 


(42) This is referring to the Prophet (PBUH). 

(43) Again, this is referring to the Prophet (PBUH). 

(44) i.e. Prophet Muhammad (PBUH). 

(45) MUNKAR and NAKEER: Names of two angels. 

(46) The fact that we do not perceive this guestioning does not make it impossible. 
Furthermore, the fragmentation of the body and its dispersion does not make it 
impossible for Allaah to create consciousness in its parts. Adapted from A1 Ghazaali's 
explanations in the "Revival"(3). 

(47) FITNAH: A hazardous test of belief, where any uncertainty may mislead the 
subject, and where steadfastness is sustained but by Allaah's Mercy. 

Thus "fitnah" has connotations of seduction and temptation. 

(48) See notes 40, 41 concerning Allaah's punishment and Justice. 

(49) See note 5 concerning objects in the Hereafter. 

(50) See note 5 concerning objects in the Hereafter. 

(51) AL HAWD AL MAWROOD: Hawd: Pond (See note 5 concerning objects in the Hereafter.) 

Mawrood: That around which people gather in order to drink (see note 6 concerning the 

nature of felicities in the Hereafter) . 

(52) Al-Kawthar: A river in Paradise, "the river of abundance". 

(53) Derived from the root: Bid'ah. 

(54) JAAH: Honor, in the sight of Allaah, and conseguently, the degree to which 
reguests may be answered by Him. 

(55) FADL: Distinction in honor, merit and advantage over others, again, in the sight 
of Allaah. 

(56) The reader is presumed to know that All Prophets and Messengers have higher ranks 
than other humans. Such is the uneguivocal belief of Muslims in general, and A1 
Ghazaali in particular, based on a multitude of related hadeeths. In Narrations 
(Aathaar) and in the Qur'aan, expressions such as "Most eminent humans", or "(best) in 
the world" (about Mary and the Children of Israel), always refer to the "most eminent 
persons of that specific period". For merit to be absolute, it must explicitly thus 
stated, such as the hadeeth: "I am the Master of Adam's children, and no pride (have I 
therefrom). " 

(57) YUHSIN UL ZANN: Form a good opinion about people's intentions. 

(58) AATHAAR: All historical narrations about the Sunnah, including the Prophet's 
Hadeeth and other people's accounts about him. 

(59) See note 7 concerning textual sources of Beliefs. 


*2 ^Glossary 

0AAYAH: Verse of the Holy Qur'aan. 

ANCIENT (Qadeem) : Who always existed. 

ETERNAL (Azali) : Having no start, who always WAS. Just like the English word 
"eternal", the word "azali" also means that which is not limited by time, having 
neither start nor finish. 

HADEETH: Utterance, saying of the Prophet (PBUH). 

IDENTITY (Zhaat) : The closest translations are: 

- Identity: "the distinguishing character or personality of an individual: 
individuality" (Webster's New Collegiate Dictionary). 

- Selfdom: "the essence of one's self" (Webster's New Collegiate Dictionary). Selfdom 
is not used because of the unbecoming connotations of self. 

JALLA WA 'AZZ: 
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LEADER (sayyid) : See Master. 

MASTER: From the Arabic word "Sayyid". Any leader, head, master. Sayyidina: Our 

Leader. 

Here: One worthy of this position by the grace of Allaah who selected, purified and 

guided him. The term Sayyidina (our leader) is usually used concerning any Prophet of 
Allaah. 

The eminence of a Prophet is an endowment from Allaah. One of the outward 
manifestations of this eminence, is the universality and preservation of a prophet’s 
message, and the number of people thus guided to Adore only the One true God (and not 
blaspheme Him, following an altered message). 

MUTAWAATAR: Any narration related by multitudes of people who related it to multitudes 

of other people, and so on. Multitudes of chains of narrators are reguired so that any 
collective conspiracy to lie about this narration becomes unthinkable, and such that 
the weakness of an individual chain of narrators becomes irrelevant. 

The Mutawaatar is different from the authentic narration. The validity of the 
Authentic narration must be established solely on the authenticity of its narrators, 
each of whom must have been known for their observance (following the Sunnah, esp. 
never lying or misleading) and perfect memory. Having a weak memory, having lied only 
once, having ever misled any listener about whom he heard any narration from, or just 
being unknown to compilers of hadeeths, "weakens" a narrator, and thus "weakens" the 
particular chain of narration for this hadeeth, disregarding the authenticity of other 
persons in this chain. 

SUBJECT ('abd, plural 'abeed) : Servant, bondsman, slave. All creatures are Allaah’s 
subjects, willing or not. But the highest rank for a creature is perfect subjection to 
Allaah: When the love of Allaah transcends itself and becomes adoration, such that all 

incidents in life, all His decisions, and all His orders are accepted and adhered to 
with such devotion and love just as if they were one's own needs and desires, and such 
that His Mercy is acknowledged and appreciated to the highest degrees of obligation. 
Such are the ranks of prophets: higher than angels' because of the obstacles inherent 
to human nature that they overcame, with His help and Mercy. 

SAYYID, SAYYIDINA: See Leader. 

SUBSTANCE (Jawhar) : Physical substance - material - from which something is made. 
SUNNAH: The Prophet's ordained Way (tradition) (PBUH), defined by his utterances, 

actions, acguiescences and gualities. 

The expression "People of the Sunnah" refers to Sunnis (Sunnite Muslims), following the 
teachings of the Prophet (PBUH), as related by ANY of his companions. 

TA'AALA: Most Eminent, most Elevated. Allaah is Elevated, High, Aloft, Above, etc. 

in the Attributes of Majesty, Power, etc., not in the physical meaning. Also, His 
nearness is not a "physical" nearness. Exalted is He. 

ZHAAT: See identity. 

*1*B00K V: The Bases of Beliefs [by Imaam Ghazaali, Keller's translation] 

0CONTENTS: 

Allah vl.0 

His Oneness vl.2 

His Transcendence vl.3 

His Life and Almighty Power vl.4 

His Knowledge vl.5 

His Will vl.6 

His Hearing and Sight vl.7 
His Speech vl.8 
His Acts vl.9 
His Messenger v2.0 

Belief in Allah Rejected Without Belief in the Prophet v2.1 

Faith Rejected Without Belief in Matters After Death v2.1 

The trial of the grave v2.2 

The scale v2.3 

The bridge over hell v2.4 

The watering place v2.5 

The Final Reckoning v2.6 
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Believers shall depart from hell v2.7 
The intercession of the prophets and righteous v2.8 
The Excellence of the Prophetic Companions (Sahaba) v2.9 
Conclusion v3.0 

Believers Versus the Faction of Innovation (Bid 1 a) v3.1 
s*2*Chapter VI.0 ALLAH 

@V1.1(Ghazali:) Praise be to Allah, who originates all and returns it, who does as He 
wills. He of the noble Throne and overwhelming force, the Guide of His elect servants 
to the wisest path and straightest way, who has blessed them, after having had them 
attest to His oneness, by preserving the tenets of their religion from the darknesses 
of doubt and misgivings, bringing them through His providence and guidance to follow 
His chosen Messenger and the example of his noble and honored Companions; He who 
manifests Himself and His acts to His servants through His sublime attributes, of which 
none possess knowledge save those who give heed with a present mind. 

@V1.2: His Oneness 

He is one is being without partner, unigue without peer, ultimate without opposite, 
alone without egual. He is one, preeternal, beginninglessly uncreate, everlastingly 
abiding, unceasingly existent, eternally limitless, the ever selfsubsisting through 
whom all else subsists, ever enduring, without end. He is, was and ever will be 
possessed of all attributes of majesty, unannihilated by dissolutiom or separtion 
through the passage of eons or terminus of interims. He is the First and Last, the 

Outward and Inward, and He has knowledge of everything. 

0V1.3: His Transcendence 

He is not a body with a form, or a limitary, guantitative substance, not resembling 
bodies in guantifiability or divisibility, or in being a substance or egualified by 
substance, or being an accident or gualified by accidents. He does not resemble 
anything that exists, nor anything that exists resemble Him. There is nothing 
whatsoever like unto Him, nor is He like unto anything. He is not delimited by 

magnitude, contained by places, encompassed by directions, or bounded by heavens or 

earth. He is 'established on the Throne' (mustawin, Koran 20:5) in the way He says and 
the meaning He intends, 'established' in a manner transcending contact, settledness, 
fixity, indwelling, or movement. The Throne does not bear Him up, but is borne, up by 
the subtlety of His infinite power, as are the angels who carry it, and all are 
powerless in His grasp. He is above the Throne, the heavens, and all else to the 
farthest reaches of the stars, with an aboveness that does not increase His nearness to 
the Throne or heavens, or His distance from the earth and what lies beneath it. He is 
as exalted in degree above the Throne and the heavens as He is above the earth and its 
depths, though He is near to everything in existence, nearer to a servant than his own 
jugular vein, and is witness to everything. His nearness no more resembles the nearness 
of objects to one another than His entity resembles the entities of objects. He does 
not dwell in anything, nor anything indwell in 'Him. He is as exalted above containment 
in space as he is above confinement in time. He was, before creating time and space, 
and is not even as He was. He is distinguished from His creation by His attributes. 
There is nothing in His entity other that Him, nor is His entity in what is other than 
Him .He is beyond change and motion :events neither occurs with in Him 

nor changes befall Him .of majestly exalted above change, and in the attributes of His 
perfection beyond needing any increase in perfection. The existence of His entity is 
known by human reason, and in the after life is beheld by the eyesight of the reghteous 
as a beatitude and favor, to consummate their perfect joy with the sight of His Noble 
Countenance. 

@V1.4: His Life and Almighty Power 

He Most High is living, almighty, overmastering, triumphant, unaffected by inability or 
weakness; unsusceptible to drowsiness, sleep, annihilatin, or death; possessed of 
absolute soverignty and might, of irresistible power and force. His is the majesty and 
sway, the creation and command. The heavens are enfolded in His right hand and all 
beings are powerless in His grasp. He alone creates, begins, gives existence, and 
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originates. He creates all beings and their acts, ordains their sustenance and terms. 
Nothing possible is out of His grasp, the disposal ofno matter is beyond His power. The 
number of things He can do is limitless, the amount He knows is infinite. 

@V1.5: His Knowledge 

He knows all things knowable, encompassing all that takes place from the depths of the 
earth to the highest heaven. He knows without an atom’s weitht in the earth or heavens 
escaping His knowledge. He knows the creeping of a black ant across a great stone on a 
lightless night, and the motion in the air of a particle of dust on a windy day. He 
knows the concealed and the yet more hidden, the buried recesses of hearts, the 
movement of thought, and the opacities of the inmost soul; with preeternal, 
beginningless knowledge that He has always possessed from the limitless reaches of past 
eternity, not with awareness originating within Him through being imparted or conveyed. 

@V1.6: His Will 

He Most High wills all that exits and directs all events. Nothing occrus in the 
physical or spiritual world, be it meager or much, little or great, good or evil, of 
benefit or detriment, faith or unbelief, knowledge or ignorance, triumph or ruin, 
increase or decrease, obedience or sin; save through His ordinance, apportionment, 
wisdom, and decision. What He wills is, and what He does not will is not. Neither 
sidelong glance nor passing thought is beyond His design. He originates all and returns 
it, does what He wills, and none can repulse His command. There is no rescinding His 
destiny, no flight for a servant from disobeying Him except through divinely given 
success therein and mercy, and no strength to obey Him save through His choice and 
decree. If all mankind, jinn, angels, and devils combined their efforts to move or to 
still a single particle of the universe without His will and choice, they would be 
unable to. His will, like His other attributes, exists in His entity and He ever 
possesses it. He has willed from preeternity the existence of all things at the times 
He has chosen. They occur at the times which He has destined from beginningless 
eternity, occurring neither before nor after, but taking place in accordance with His 
knowledge and will, without substitution or alternation. He directs events without 
successive throughts or waiting for time to elapse, which is why nothing divers Him 
from anything else. 

@V1.7: His Hearing and Sight 

He Most High is all-hearing and allseeing. He hears and sees, no sound however slight 
eluding His hearing, and no sight however minute escaping His vision. Distance does not 
obscure His hearing nor darkness hinder His vision. He sees without pupil or eyelids, 
and hears without ear canal or ears, just as He knows without a heart, seizes without 
limb, and creates without implement. His attributes no more resemble the attributes of 
His creatures than His entity resembles the entity of His creatures. 

@V1.8: His Speech 

He Most High speaks, commands, forbids, promises, and warns, with beginninglessly 
eternal speech that is an attribute of His entity, not resembling the speech of 
creatures in being a sound generated by the passage of air or impact of bodies, nor in 
letters articulated by compressing the lips or moving the tongue. The Koran, Torah, 
Evangel, and Psalms are His Books, revealed to His messengers (upon whom be peace). 

The koran is recited with tongues, written in books, and memorized in hearts despite 
being beginninglessly eternal, an attribute of the entity of Allah Most High, unsubject 
to disseverance and separation by conveyance to hearts or pages. Moses (Allah bless him 
and give him peace) heard the speech of Allah without sound or letter, just as the 
righteous see the entity of Allah Most High in the afterlife without substance or 
accident. 

Since Allah possesses all of the above attributes. He is living, knowing, omnipotent, 
willing, hearing, seeing, and seeking by virtue of His life, power, knowledge, will, 
hearing, sight, and speech, not merely by virtue of His entity. 

@V1.9: His Acts 

Everything besides Him Glorious and Exalted exists through His action, proceeding from 
His justice in the best, fullet, most perfect and eguitable way. He is wise in His acts 
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and just in His decrees. His justice is not comparable to the justice of His servants, 
since injustice mey only be imagined from a servant through his disposal of what 
belongs to another, while this is inconceiveable from Allah Most High, since nothing 
belongs to anyone besides Him that He should unjustly disclose of 'it. Everything 
besides Him, be it human, jinn, angel, devil, heaven, earth, animal, vegetable, 
mineral, substance, accident, intelligible, or senosory, is contingent, and was brought 
into existence through His power after not being, created by Him after it was nothing. 
He alone existed in preeternity, and nothing else. He then originated creation, that 
His omnipotence might be mainfest. His prior decree effected, and His eternal word 
realized; not from needing or reguiring anything in creation. Our origination, 
beginning, and responsibility are of Allah's generosity, not because of their being 
obligatory for Him, and His blessings and benefaction exist because of His favor, not 
because of being due from Him. Everything that exists is indebted to Him for His 
generosity and goodness, His blessings and benevolence; for He is well able to pour all 
manner of torments upon His servants and try them with tevery variety of suffering and 
illness, and were He to do so, it would be just on His part and not wicked or unfair. 

He Mighty and Majestic rewards His servants, the believers, for their acts of obedience 
because of His generosity and in fulfillment of His word, not because of their 
deserving it or His owing it to them. He is not obliged to anyone to do anything, nor 
is injustice on His part conveivable, for He does not owe any rights to anyone. The 
obligation of men an jinn to perform acts of obedience is established by His having 
informed them of it upon the gongues of the prophets (upon whom be peace), and not by 
unaided human reason. He sent the prophets and manifested the truth of their messages 
by unmistakable, inimitable miracles. They have communicated His commands, 
prohibitions, promises and warnings, and it is obligatory for mankind and jinn to 
believe in what they have conveyed. 

*2*Chapter V2.0 HIS MESSENGER 

@V2.lAllah Most High sent Muhammad (Allah bless him and give him peace), the Qurayshite 
unlettered prophet, to deliever His inspired message to the entire world, Arabs and 
non-Arabs, jinn and mankind, superseding and abrogatign all previous religious systems 
with the Prophet's Sacred Law, except for the provisions of them that the new 
revelation expicitly reconfirmed. Allah has favored him above all the other prophets 
and made him the hightest of mankind, rejecting anyone's attesting to the divine 
oneness by saying "There is no god but Allah," unless they also attest to the Prophet 
by saying "Muhammad is the Messenger of Allah." He has obliged men and jinn to believe 
everything the Prophet (Allah bless him and giver him peace) has informed us concerning 
this world and the next, and does not accept anyone's faith unless they believe in what 
he has told us will happen after death. 

@V2.2: The Trial of the Grave 

The first of these matters is the guestioning of Mankar and Nakir, two tremendous, 
aweinspring personages who sit a servant upright in his grave, body and soul, and ask 
him about the unity of Allah and the messengerhood of the Prophet (Allah bless him and 
give him peace), saying, "Who is your Lord, what is y our religion, and who is your 
prophet?" It is they who try people in the grave, their guestioning being the first 
ordal after death. It is also Obligatory to believe in the torment of the grave, that 
it is a fact, is just, and affects both body and soul, in the way Allah wills. 

@V2.3: The Scale 

It is obligatory to believe in the scale, which consists of two scalepans and a balance 
indicator between them and is as great in size as the thickness of the heavens and 
earth. It weighs a servant's deeds through the power of Allah Most High, and the 
weights placed on it are as fine as an atom or mustard seed, that justice may be 
perfectly done. The pages recording one's good deeds will be placed in a form pleasing 
to behold on the side of the scale for Light, weighing it down according to their rank 
with Allah through His generosity, while the pages recording one's bad deeds will be 
placed in an ugly form on the side of Darkness, diminishing the weight of the opposite 
side through Allah's justice. 
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@V2.4: The Bridge Over Hell 

It is obligatory to believe in the bridge over hell (sirat), a bridge spanning the 
breadth of hell, sharper than a sword and finer than a hair, which unbelievers' feet 
shall slip from by Allah's decree and plunge them into hell, and the feet of believers 
shall be made fast upon by Allah's generosity, and from thence they shall be conducted 
to the Final Abode. 

@V2.5: The Watering Place 

It is Obligatory to believe in a watering place people will come to, the watering place 
of Muhammad (Allah bless him and give him peace), which believers will drink from 
before entering paradise, after having crossed the bridge over hell. Whoever drinks 
from it will never thirst again. Its width is month's journey across, its water whiter 
than milk and sweeter than honey, and there are as many pitchers around it as stars in 
the sky. Two agueducts pour into t from Kawthar, a spring in 
paradise. 

@V2.6: The Final Reckoning 

It is obligatory to believe in the Final Recokoing and the disparity in the way various 
people are dealt with therein, some made to answer, others pardoned, and some admitted 
to paradise without reckoning, being the intimaters of Allah (mugurrabun). Allah Most 
High shall ask whomever He wills of the Prophets if they have conveyed their message, 
ask unbelievers why they denied the messengers, ask those of reprehensible innovation 
(bid'a) about the sunna, and ask Muslims about their works. 

@V2.7: Believers Shall Depart from Hell 

It is obligatory to hold that true believes in the oneness of Allah (N: who follow the 
prophet of their age (dis: w4.4) ) will be taken out of hell after having paid for 

their sins, through the generosity of Allah Mighty and Majestic. No one who is a true 
monotheist will abide in the fire forever. 

@V2.8: The Intercession of the Prophets and Righteous 

It is obligatory to believe in the interecesion of first the prophets, then religious 
scholars, then martyrs, then other believers, the intercession of each one commensurate 
with his rank and position with Allah Most High. Any believer remaining in hell without 
intercessor shall be taken out of it by the favor of Allah, no one who believers 
remaining in it forevor, and anyone with an atom's weight of faith in his heart will 
eventually depart from it. 

@V2.9: The Excellence of the Prophetic Companions (Sahaba) 

It is obligatory to believe in the excellence (dis: w56) of the prophetic Companions 
(Allah be well pleased with them). One must think the best of all of the Companions of 
the Prophet (Allah bless him and give him peace), and praise them just as Allah Mighty 
and Majestic (n: e.g., at Koran 3:110) and His messenger have praised them (Allah bless 
them all and give them peace). 

*2*Chapter V3.0 CONCLUSION 

@V3.1Allah of the foregoing has been conveyed by prophetic hadith and attested to by 
the words of the early Muslims. Whoever believes it with deep conviction belongs to 
those of the truth, who follow the sun, and distinguishes himself from the faction who 
have strayed, the sect adhering to repehensible innovation (bid'a). We ask Allah 
through His mercy for perfect certainty and steadfastness in religion, for ourselves 
and all Muslim; He is the Most Merciful of the Merciful. May Allah bless our ligelord 
Muhammad, and every chosen serant (Ihya' 'ulum al-din (y39), 79-83). 
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*TYPING*This book is based on the translation by Noah Ha Mim Keller. The file that we 
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obtained contains mistakes which are not in Noah Keller's translation, and which are 
currently being corrected. 

*END* 
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